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In my long career in the public and private sectors, there have been many 
instances in which I have testified, provided official statements, and made other 
communications relating to matters of public policy or legal interpretation to 
public bodies or public officials. I often have not kept records of many of these 
instances, and I lack any recollection of many of them. The following materials 
were compiled after a review of my own records and through searches of publicly 
available records by persons acting on my behalf. The materials include letters 
from my time at GTE Corporation and Verizon, during which time I signed my 
name on behalf of those corporations in numerous letters and communications 
with government entities. I did not keep copies of those documents. I have 
provided all such communications found through reviewing my own records, 
public records, and records requested from Verizon. 
 
Letter to Deputy Attorney General Rod Rosenstein and Assistant Attorney 
General Steve Engel, June 8, 2018. Copy supplied. 
 
In 2017, I wrote a letter of support to the Senate Committee on Commerce, 
Science, and Transportation, supporting the nomination of Steven Bradbury to be 
General Counsel for the Department of Transportation. I have searched public 
records and my own files but have been unable to locate a copy. 
 
Letter to President Donald J. Trump, Feb. 23, 2017. Copy supplied. 
 
Letter to Chairman Grassley and Ranking Member Feinstein, Dec. 5, 2016. Copy 
supplied. 
 
Letter to Mitch McConnell and Harry Reid regarding Sentencing Reform and 
Corrections Act of 2015, Dec. 10, 2015. Copy supplied. 
 
Letter to Majority Leader Reid and Minority Leader McConnell, May 12, 2014. 
Copy supplied. 
 
Letter to Chief Judge Reade, Apr. 26, 2010. Copy supplied. 
 
Letter to Chairman Leahy and Ranking Member Sessions, Mar. 4, 2010. Copy 
supplied. 
 
Letter to Chairman Leahy and Senator Specter, Jan. 7, 2009. Copy supplied. 
 
Letter to Chairman of Distinguished Graduate Award, Nov. 5, 2008. Copy 
supplied. 
 
Letter to Ambassador Sobel, Nov. 2, 2006. Copy supplied. 
 
Letter to Chairman Arlen Specter, May 5, 2006. Copy supplied.  
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Letter to Speaker DiMasi, Feb. 10, 2006. Copy supplied. 
 
Letter to Chairman Specter and Senator Leahy, Jan. 4, 2006. Copy Supplied. 
 
Letter to Senate Judiciary Committee, Sept. 2005. I wrote a letter to the 
Committee regarding Chief Justice Roberts’s confirmation. I have searched public 
records and my own files but have been unable to locate a copy. 
 
Review of Department of Defense Detention and Interrogation Policy and 
Operations in the Global War on Terrorism, 109th Cong. (July 14, 2005). Video 
available at: https://www.c-span.org/video/?187644-1/detention-policies-military-
justice. Copy supplied. 
 
Detainees, 109th Cong. (June 15, 2005). Video available at: https://www.c-
span.org/video/?187193-1/guantanamo-detainees. Copy supplied. 
 
Letter to Chairman Arlen Specter, May 10, 2005. Copy supplied. 
 
Meeting Minutes, William and Mary Board of Visitors, Apr. 21-22, 2005. Copy 
supplied. 
 
Letter to Congress in support of the USA Patriot Act, Sept. 23, 2004. Copy 
supplied. 
 
Letter to Chairman Powell, June 28, 2004. Copy supplied. 
 
Letter to Chairman Powell and Commissioner Abernathy, June 1, 2004. Copy 
supplied. 
 
In February 2004, I wrote a letter of support to the Senate Judiciary Committee 
supporting the nomination of William G. Myers III to the U.S. Court of Appeals 
for the Ninth Circuit. I have searched public records and my own files but have 
been unable to locate a copy. 
 
Letter to Chairman Powell, Jan. 7, 2004. Copy supplied. 
 
Hearing of the National Commission on Terrorist Attacks upon the United States, 
Sixth Public Hearing, 108th Cong. (Dec. 8, 2003). Video available at: 
https://www.c-span.org/video/?179456-4/terrorism-domestic-intelligence. Copy 
supplied. 
 
Securing Freedom and the Nation: Collecting Intelligence Under the  
Law, Constitutional and Public Policy Consideration, 108th Cong. (Oct. 30, 
2003). Copy supplied. 
 
Consumer Privacy and Government Technology Mandates in the Digital Media 
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Marketplace, 108th Cong. (Sept. 17, 2003). Copy supplied. 
 
Pornography on the Internet, 108th Cong. (Sept. 9, 2003). Copy supplied. 
 
The WorldCom Case: Looking at Bankruptcy and Competition Issues, 108th 
Cong. (July 22, 2003). Copy supplied. 
 
In July 2003, I wrote a letter to the General Services Administration on behalf of 
Verizon regarding MCI’s bankruptcy. I have searched public records and my own 
files but have been unable to locate a copy. 
 
Letter to U.S. Attorney Comey, May 2, 2003. Copy supplied. 
 
Letter to Chairman Donaldson, Mar. 19, 2003. Copy supplied. 
 
Letter to Secretary Dortch, Feb. 6, 2003. Copy supplied. 
 
Letter to Chairman Powell, Jan. 30, 2003. Copy supplied. 
 
Letter to Chairman Powell, Jan. 17, 2003. Copy supplied. 
 
Letters to Chairman Powell and Commissioners Abernathy, Adelstein, Copps, and 
Martin, Dec. 17, 2002. 
 
Letter to Chairman Powell, Nov. 22, 2002. Copy supplied. 
 
Letter to Chairman Powell, Oct. 16, 2002. Copy supplied. 
 
Letter to Chairman Powell, July 16, 2002. Copy supplied. 
 
Letter to Chairman Powell, Jan. 9, 2002. Copy supplied. 
 
Department of Justice Oversight: Preserving Our Freedoms While Defending 
Against Terrorism, 107th Cong. (Nov. 28, 2001). Video available at: 
https://www.c-span.org/video/?167495-1/justice-department-civil-liberties. Copy 
supplied. 
 
American Broadband Competition Act of 2001 and the Broadband Competition 
and Incentives Act of 2001, 107th Cong. (May 22, 2001). Copy supplied. 
 
Letter to Secretary Salas, Apr. 3, 2000. Copy supplied. 
 
In February 2000, I wrote a letter to Congressman Charles Canady regarding bail 
bonds. I have searched public records and my own files but have been unable to 
locate a copy. 
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Letter to Chairman Strom Thurmond, July 22, 1999. Copy supplied. 
 
Internet Freedom Act and Internet Growth and Development Act of 1999, 106th 
Cong. (June 30, 1999). Video available at: https://www.c-
span.org/video/?125922-1/internet-broadband-issues. Copy supplied. 
 
Reauthorization of the Independent Counsel Statute, Part I, 106th Cong. (Mar. 10, 
1999). Video available at: https://www.c-span.org/video/?121721-
1/reauthorization-independent-counsel-law. Copy supplied. 
 
Letter to Attorney General Janet Reno, May 25, 1998. Copy supplied. 
 
The 1996 Telecom Act: An Antitrust Perspective, 105th Cong. (Sept. 17, 1997). 
Copy supplied. 
 
Universal Service Part I of III, 105th Cong. (Mar. 12, 1997). Copy supplied. 
 
Letter from Edwin Meese and William Barr to Newt Gingrich and Robert Dole, 
Dec. 29, 1996. Copy supplied. 
 
Mergers and Competition in the Telecommunications Industry, 104th Cong. (Sept. 
11, 1996). Copy supplied. 
 
Restructuring Intelligence Agencies, Commission on the Roles and Capabilities of 
the United States Intelligence Community, Jan. 19, 1996. Video available at 
https://www.c-span.org/video/?69458-1/restructuring-intelligence-agencies-part-
3. 
 
Prison Reform: Enhancing the Effectiveness of Incarceration, 104th Cong. (July 
27, 1995). Copy supplied. 
 
International Terrorism: Threats and Responses, 104th Cong. (June 12, 1995). 
Copy supplied. 
 
Combating Domestic Terrorism, 104th Cong. (Mar. 3, 1995). Copy supplied. 
 
Balanced Budget Constitutional Amendment, 104th Cong. (Jan. 9, 1995). Copy 
supplied. 
 
The Balanced-Budget Amendment, 104th Cong. (Jan. 5, 1995). Video available at 
https://www.c-span.org/video/?62572-1/balanced-budget-amendment-part-4. 
Copy supplied. 
 
On February 10, 1994, I joined a letter to the Chair of the ABA Standing 
Committee on Ethics and Professional Responsibility regarding ethical concerns 
relating to contingency fees. I have searched public records and my own files but 
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have been unable to locate a copy. 
 
Federal Mandatory Minimum Sentencing, 103rd Cong. (July 28, 1993). Copy 
supplied. 
 
Letter to Director William Sessions, Jan. 15, 1993. Copy supplied. 
 
In August 1992, I wrote a letter to the American Bar Association opposing their 
decision to take a position on abortion. I have searched public records and my 
own files but have been unable to locate a copy. 
 
Letter to House Committee on the Judiciary, Aug. 10, 1992. Copy supplied. 
 
Letter to the Committee on Labor and Human Resources, July 1, 1992. Copy 
supplied. 
 
Oversight of the Department of Justice, 102nd Cong. (June 30, 1992). Video 
available at https://www.c-span.org/video/?26841-1/oversight-justice-department. 
Copy supplied. 
 
Role of the Department of Justice and the Drug War, Weed and Seed, 102nd 
Cong. (May 20, 1992). Copy supplied. 
 
Letter to Chairman Henry B. Gonzalez, May 15, 1992. Copy supplied. 

 
Departments of Commerce, Justice, and State, the Judiciary, and Related 
Agencies Appropriations for Fiscal Year 1993, 102nd Cong. (Mar. 19, 1992). 
Copy supplied. 
 
Letter to Chairman Glenn, March 4, 1992. Copy supplied. 
 
Letter to Congressman Henry J. Hyde, Mar. 2, 1992. Copy supplied. 
 
In approximately February 1992, I wrote a letter to House Judiciary Committee 
regarding proposed legislation that would impose a moratorium on returning 
people to Haiti. I have searched public records and my own files but have been 
unable to locate a copy. 
 
Letter to Congress, November 25, 1991. Copy supplied (as reproduced in the 
Congressional Record). 
 
Confirmation Hearing before the Senate Committee on the Judiciary, 102nd 
Cong. (Nov. 12–13, 1991). The video of this two-day hearing is available at: 
https://www.c-span.org/video/?22668-1/barr-confirmation-hearing-day-1 and 
https://www.c-span.org/video/?22675-1/barr-confirmation-hearing-day-2. Written 
transcript attached. 
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Selected Crime Issues: Prevention and Punishment, 102nd Cong. (May 29, 1991). 
Copy supplied. 
 
Letter to Senator Rudman, March 15, 1991. Copy supplied. 
 
Departments of Commerce, Justice, and State, the Judiciary, and Related 
Agencies Appropriations for 1992, 102nd Cong. (Mar. 12, 1991). Copy supplied. 
 
Letter to Speaker Thomas S. Foley, September 10, 1990. Copy supplied. 
 
Letter to Richard G. Darman, Aug. 27, 1990. Copy supplied. 
 
Letter to Sheldon Krantz, Aug. 2, 1990. Copy supplied. 

 
Confirmation Hearing before the Senate Committee on the Judiciary, 101st Cong. 
(June 27, 1990). Copy supplied. 
 
On May 11, 1990, I wrote a letter to Senator Arlen Specter regarding his request 
that a special prosecutor be appointed. I have searched public records and my own 
files but have been unable to locate a copy. 
 
Oversight of the Operation of Inspector General Offices, 101st Cong. (Apr. 25, 
1990). Copy supplied. 
 
Federal Death Penalty Legislation, 101st Cong. (Mar. 14, 1990). Copy supplied. 
 
Hearing Before the Committee on Rules and Administration Regarding S. 1727, 
The “Comprehensive Campaign Finance Reform Act of 1989,” 101st Cong. (Feb. 
27, 1990). Copy supplied. 
 
Administrative Dispute Resolution Act, 101st Cong. (Jan. 31, 1990). Copy 
supplied. 
 
FBI Authority to Seize Subjects Abroad, 101st Cong. (Nov. 8, 1989). Copy 
supplied. 
 
Administrative Dispute Resolution Act of 1989, 101st Cong. (Sept. 19, 1989). 
Copy supplied. 
 
Hearings on Measures to Protect the Physical Integrity of the American Flag, 
101st Cong. (Aug. 1, 1989). Copy supplied. 
 
H.R. 849, 101st Cong. (July 26, 1989). Copy supplied. 
 
Statutory and Constitutional Responses to the Supreme Court Decision in Texas v. 
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Johnson, 101st Cong. (July 20, 1989). Copy supplied. 
 
Confirmation Hearing before the Senate Committee on the Judiciary, 101st Cong. 
(April 5, 1989). Copy supplied. 
 
In 1986, I wrote a letter to the Senate in support of the confirmation of Daniel 
Manion to the Seventh Circuit. I have searched public records and my own files 
but have been unable to locate a copy. 
 
Office of Legal Counsel 
 
The Attorney General has directed the Office of Legal Counsel (“Office”) to 
publish selected opinions for the convenience of the Executive, Legislative, and 
Judicial Branches of the government, and of the professional bar and the general 
public. All of the opinions that the Office has determined to be appropriate for 
publication, including those that I authored, are available at 
https://www.justice.gov/olc/opinions-main.  
 
The Office’s remaining records are generally privileged. However, the Office 
sometimes waives privilege and releases additional records through FOIA or by 
other public disclosure. Although these records have been released to the public in 
some form, they have not been selected for official publication and thus they are 
not included among the Office’s formal published opinions. The Office has 
identified three such opinions that I authored during my tenure as the Assistant 
Attorney General for the Office of Legal Counsel, which I have supplied. 
 
Memorandum Opinion for C. Boyden Gray, Transportation for Spouse of Cabinet 
Members, Apr. 4, 1990. Copy supplied. 
 
Memorandum for Edith E. Holiday, Sequestration Exemption for the Resolution 
Funding Corporation, Oct. 3, 1989. Copy supplied. 
 
Memorandum for Martin L. Allday, Payment of Interest on Awards of Back Pay 
in Employment Discrimination Claims Brought by Federal Employees, Sept. 18, 
1989. Copy supplied. 
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February 23, 2017 
 
The Honorable Donald J. Trump 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washingtom, DC 20500 

 

 
Re: Sholom Rubashkin 

 
Dear Mr. President: 
 
We are more than one hundred former Attorneys General1, Deputy Attorneys General, FBI Directors, 
Solicitors General, Federal Judges, United States Attorneys, State Attorneys General and law professors 
who are writing to urge you to use your executive clemency power to commute the patently unjust and 
draconian 27-year sentence imposed upon Sholom Rubashkin—a first time, non-violent offender and 
father of 10, including an acutely autistic child. 
 
Essentially, Mr. Rubashkin was convicted of fraud offenses stemming from inflating collateral to obtain a 
higher line of credit for Agriprocessors, his father’s kosher meat business, and for paying some cattle 
owners 11 days late.  Mr. Rubashkin is a devoted husband and father, a deeply religious man who simply 
doesn’t deserve a sentence of this length, or anything remotely close to it.  Indeed, his sentence is far 
longer than the median sentences for murder, kidnapping, sexual abuse, child pornography and numerous 
other offenses exponentially more serious than his. 
 
We remain deeply troubled by the manifest injustice in this case and the harm it has caused to Mr. 
Rubashkin, his family, and to public confidence in the ability of our Federal courts to fairly administer 
justice.  More than 60 U.S. Congressmen and Senators, as well as over 100 former Federal Judges and 
high-ranking DOJ officials—including 9 former U.S. Attorneys General1 and former New York City 
Mayor Rudy Giuliani—have signed letters expressing alarming concern regarding the length of this 
sentence and the manner in which it was obtained. 
 
The clemency power is, of course, one of the oldest and most revered powers that belong to the President 
of the United States, and it is essential to America’s system of checks and balances.  Especially now that 
Mr. Rubashkin has already served more than 7 years of an excessively harsh sentence for a nonviolent 
first-time offender, we respectfully urge the President to commute this sentence and remedy this injustice.  
Mr. Rubashkin’s youngest son, Uziel, only 4 years old when his father was incarcerated, will be 
celebrating his Bar Mitzvah on April 2nd.  We pray that his pure and heartfelt prayers to have his father 
present at this milestone will be answered. 
 
Please be assured that should you decide to grant clemency to Mr. Rubashkin, you will be joined by 
scores of legal and judicial experts nationwide who will both publicly and privately support and applaud 
your commitment to ensure that justice is finally achieved in this matter.  In that regard, with his 
permission, we have enclosed the letter that Michael Mukasey sent to you on January 18, 2017 with 
respect to this matter. 
 

                                                 
1 We note with distinction four former Attorneys General who have signed previous letters/amici curia briefs expressing deep 
concern regarding the sentence imposed on Sholom Rubashkin: Attorneys General Janet Reno and Nicholas Katzenbach who 
have passed on and Attorneys General Ramsey Clark and Richard Thornburgh who could not review this letter due to health 
challenges. 
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February 23, 2017 
 
 
Sincerely, 
            
John D. Ashcroft 
Attorney General of the United States 2001-2005 
Attorney General of Missouri 1977-1984 
 
William P. Barr 
Attorney General of the United States 1991-1993 
 
Alberto R. Gonzales 
Attorney General of the United States 2005-2007 
 
Edwin Meese, III 
Attorney General of the United States 1985-1988 
 
Mark R. Filip 
Acting Attorney General of the United States 1999 
Deputy Attorney General 2008-2009 
United States District Court Judge, Northern District of Illinois 2004-2008 
 
Stuart M. Gerson 
Acting Attorney General of the United States 1993 
 
Louis J. Freeh 
Director, Federal Bureau of Investigation 1993-2001 
United States District Judge, Southern District of New York 1991-1993 
 
William F. Weld 
Governor of Massachusetts 1991-1997 
Assistant Attorney General of the United States 1986-1988 
United States Attorney, District of Massachusetts 1981-1986 
 
Jamie S. Gorelick 
Deputy Attorney General of the United States 1994-1997 
 
Philip B. Heymann 
Deputy Attorney General of the United States 1993-1994 
Professor of Law, Harvard Law School 
 
Charles B. Renfrew 
Deputy Attorney General of the United States 1980-1981 
United States District Court Judge, Northern District of California 1972-1980 
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Larry D. Thompson 
Deputy Attorney General 2001-2003 
United States Attorney, Northern District of Georgia 
 
Charles Fried 
Solicitor General of the United States 1984-1989 
Associate Justice of the Massachusetts Supreme Judicial Court 1995-1999 
 
Seth P. Waxman 
Solicitor General of the United States 1997-2001 
 
Sanford M. Litvack 
Assistant United States Attorney General 1979-1981 
Robert A. McConnell 
Assistant United States Attorney General 1981-1984 
 
Michael R. Bromwich 
Inspector General for the Department of Justice 1994-1999 
 
Nathaniel R. Jones 
United States Court of Appeals Judge, Sixth Circuit Court of Appeals 1979-1995 
 
Timothy K. Lewis 
United States Court of Appeals Judge, Third Circuit Court of Appeals 1992-1999 
United States District Court Judge, Western District of Pennsylvania 1991-1992 
 
William G. Bassler 
United States District Court Judge, District of New Jersey 1991-2006 
Professor of Law, Fordham Law School 
 
Edward N. Cahn 
United States District Court Judge, Eastern District of Pennsylvania 1974-1998 
Professor of Law, University of Utah 
 
Paul G. Cassell 
United States District Court Judge, District of Utah 2002-2007 
Associate Deputy Attorney General of the United States 1986-1988 
 
U.W. Clemon 
United States District Court Judge, Northern District of Alabama 1980-2009 
 
David H Coar 
United States District Court Judge, Northern District of Illinois 1994-2010 
United States Bankruptcy Court Judge, Northern District of Illinois 1986-1994 
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David Folsom 
United States District Court Judge, Eastern District of Texas 1995-2002 
 
Frederick B. Lacey 
United States District Court Judge, District of New Jersey 1971-1986 
United States Attorney, District of New Jersey 1969-1971 
 
Thomas D. Lambros 
United States District Court Judge, Northern District of Ohio 1967-1995 
 
John C. Lifland 
United States District Court Judge, District of New Jersey 1988-2007 
 
Howard A. Matz 
United States District Court Judge, Central District of California 1997-2013 
 
Frank H. McFadden 
United States District Court Judge, Northern District of Alabama 1969-1982 
 
Edward W. Nottingham 
United States District Court Judge, District of Colorado 1989-2008 
 
Stephen M. Orlofsky 
United States District Court Judge, District of New Jersey 2005-2007 
 
Layn R. Phillips 
United States District Court Judge, Western District of Oklahoma 1987-1991 
United States Attorney, Northern District of Oklahoma 1984-1987 
 
Abraham D. Sofaer 
United States District Court Judge, Southern District of New York 1979-1985 
 
Herbert J. Stern 
United States District Judge, District of New Jersey 1973-1987 
United States Attorney, District of New Jersey 1971-1973 
 
Dickran M. Tevrizian, Jr 
United States District Judge, Central District of California 1985-2005 
 
Alfred M. Wolin 
United States District Court Judge, District of New Jersey 1988-2004 
 
Kent B. Alexander 
United States Attorney, Northern District of Georgia 1994-1997 
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February 23, 2017 
 
 
Robert L. Barr, Jr. 
United States Attorney, Northern District of Georgia 1986-1990  
 
A. Bates Butler III 
United States Attorney, District of Arizona 1980-1981 
 
Robert J. Cleary 
United States Attorney, Southern District of Illinois 2002 
United States Attorney, District of New Jersey 1999-2002 
 
William B. Cummings 
United States Attorney, Eastern District of Virginia 1975-1979 
 
W. Thomas Dillard 
United States Attorney, Northern District of Florida 1983-1987 
United States Attorney, Eastern District of Tennessee 1981 
 
Edward L. Dowd 
United States Attorney, Eastern District of Missouri 1993-1999 
 
George W. Proctor 
United States Attorney, Eastern District of Arkansas 1979-1987 
 
Robert B. Fiske, Jr 
United States Attorney, Southern District of New York 1976-1980 
 
David C. Iglesias 
United States Attorney, District of New Mexico 2001-2007  
 
A. Melvin McDonald 
United States Attorney, District of Arizona 1981-1985 
Maricopa County Superior Court Judge 1974-1981 
 
Kenneth J. Mighell 
United States Attorney, Northern District of Texas 1977-1981 
 
Richard J. Pocker 
United States Attorney, District of Nevada 1989-1990 
 
Ira H. Raphaelson 
Special Counsel for Financial Institutions, Department of Justice 1991-1993 
United States Attorney, Northern District of Illinois 1989-1990 
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James H. Reynolds 
United States Attorney, Northern District of Iowa 1976-1982 
 
James G. Richmond 
United States Attorney, Northern District of Indiana 1985-1991 
 
Benito Romano 
United States Attorney, Southern District of New York 1989 
 
Donald K. Stern 
United States Attorney, District of Massachusetts 1993-2001 
 
F.L. Peter Stone 
United States Attorney, District of Delaware 1969-1972 
 
Peter F. Vaira 
United States Attorney, Eastern District of Pennsylvania 1978-1983 
 
John Shenefield 
Associate Attorney General of the United States 1979-1981 
 
Brett L. Tolman 
United States Attorney, District of Utah 2006-2009 
 
Stanley A. Twardy Jr. 
United States Attorney, District of Connecticut 1985-1991 
 
Atlee W. Wampler III 
United States Attorney, Southern District of Florida 1980--1982 
Attorney--In--Charge, Miami Strike Force, Organized Crime & Racketeering Section, Criminal 
Division, U.S. Department of Justice, 1975--1980 
 
Dan K. Webb 
United States Attorney, Northern District of Illinois 1981-1985 
 
Robert Abrams 
Attorney General of New York 1979-1993 
 
John J. Easton, Jr 
Attorney General of Vermont 1981-1985 
 
Tyrone C. Fahner 
Attorney General of Illinois 1980-1983 
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Troy R. King 
Attorney General of Alabama 2004-2011 
 
Clarine Nardi Riddle 
Attorney General of Connecticut 1989-1991 
Connecticut Superior Court Judge 1991-1993 
 
John Van De Kamp 
Attorney General of California 1983-1991 
 
Aviva Abramovsky 
Professor of Law, Syracuse University 
 
Robert H. Aronson 
Professor of Law, University of Washington 
 
Lara Bazelon 
Co-Chair of the American Bar Association’s Ethics Committee 
 
Douglas A. Berman 
Professor of Law, Ohio State University 
 
Sande Buhai 
Professor of Law, Loyola Law School 
 
Marjorie Cohn 
Professor Emerita of Law, Thomas Jefferson School of Law 
 
Nathan M. Crystal 
Professor Emeritus of Law, University of South Carolina 
 
Alan Dershowitz 
Professor of Law, Harvard Law School 
 
Fernand N. Dutile 
Professor Emeritus of Law, Notre Dame Law School 
 
Eric Freedman 
Professor of Law, Hofstra University 
Bennett L. Gershman 
Professor of Law, Pace Law School 
 
Julius G. Getman 
Professor of Law, University of Texas at Austin 
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Malvina Halberstam 
Professor of Law, Yeshiva University 
 
Andrew Horwitz 
Professor of Law, Roger Williams University School of Law 
 
Sheri Lynn Johnson 
Professor of Law, Cornell Law School 
 
Brian Levin 
Professor of Law 
 
Peter Keane 
Professor of Law, Golden Gate University 
 
Daniel Kleinberger 
Professor Emeritus of Law, Mitchell Hamline School of Law 
 
Harold Krent 
Dean and Professor of Law, Chicago-Kent College of Law 
 
Evan Lee 
Professor of Law, University of California Hastings 
 
Mark Lee 
Professor of Law, University of San Diego 
 
Thomas M. McDonnell 
Professor of Law, Pace Law School 
 
Michael Meltsner 
Professor of Law, Northeastern University 
 
Marc L. Miller 
Founding Editor, Emeritus, Federal Sentencing Reporter 
 
Michael M. O’Hear 
Professor of Law, Marquette University Law School 
 
Charles J. Ogletree 
Professor of Law, Harvard Law School 
 
Jordan J. Paust 
Professor of Law, University of Houston Law Center 
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Mark D. Rosen 
Professor of Law, Chicago-Kent College of Law 
 
Josephine Ross 
Professor of Law, Howard University School of Law 
 
Ronald D. Rotunda 
Professor of Law, Chapman University 
 
Ronald J. Rychlak 
Professor of Law, University of Mississippi School of Law 
 
Michelle S. Simon 
Professor of Law, Pace University 
 
Robert Steinbuch 
Professor of Law 
 





































JUDICIARY COMMITIEE 
SUBCOMMITTEES: 

CHAIRMAN 
CONSTITUTION, CIVIL RIGHTS AND ClVIL LIBERTIES 

CRIME, TERRORISM AND HOMELAND SECURITY 

TRANSPORTATION AND 
INFRASTRUCTURE COMMITIEE 

SUBCOMMITTEES: 

HIGHWAYS AND TRANSIT 

RAILROADS, PIPELINES ANO HAZARDOUS MATERIALS 

ASSISTANT WHIP 

C!Congress of tbt Wniteb ~tatts 
~oust of ~cprcscntattues 

WW!asbington, tDl!C 20515 

January 25, 2011 

The Honorable Eric H. Holder, Jr. 
Attorney General 
United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 

Dear Attorney General Holder: 

JERROLD NADLER 
8TH DISTRICT, New YORK 

REPLY TO: 

o WASHINGTON OFFICE: 
2334 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON, DC 20515 
(202) 225-5635 

o DISTRICT OFFICE: 
201 VARICK STREET 
SUITE 669 
NEW YORK, NY 10014 
(212) 367-7350 

o DISTRICT OFFICE: 
445 NEPTUNE AVENUE 
BROOKLYN, NY 11224 
{718) 373-3198 

Web: http:/fwww.house.gov/nadler 

I am writing to you about a series of events involving the Department of Justice (DOJ), 
stemming from a raid on the Agriprocessors, Inc. plant in Postville, Iowa, on May 12, 2008, the 
subsequent criminal prosecution of Sholom Rubashkin, and the criminal prosecutions and 
deportations of undocumented immigrants seized in the raid. Various reports concerning the 
conduct ofDOJ personnel leading up to, during, and following the raid raise serious issues of 
potential misconduct or improper Department policy that I believe demand your careful review, 
consideration, and, where appropriate, remedial action. As the Ranking Democratic Member of 
the Subcommittee on the Constitution, I believe it is important that the Department of Justice 
respects the rights of persons in its custody, and persons accused of crimes. 

The first issue involves what have been described as extensive ex parte communications 
between Chief Judge Linda Reade and DOJ. According to reports and court papers, Chief Judge 
Reade met with representatives of DOJ and Immigration and Customs Enforcement (ICE). 
Although characterized by DOJ as merely involving "logistical cooperation," these contacts were 
reportedly extensive and involved a broad range of matters. I have been informed that many of 
the details of these ex parte communications were not available to defense counsel in the trial of 
Sholom Rubashkin, and were only available to his appellate counsel through redacted documents 
obtained under the Freedom of Information Act. 

I am concerned by the allegation that DOJ may have withheld from Mr. Rubashkin and 
his attorneys information pertaining to these contacts. Professor Stephen Gillers noted in his 
September 7, 2010 submission to the United Status District Court for the Northern District of 
Iowa, 

I conclude that U.S. lawyers violated rules governing ex parte contact with the 
judge who presided at the trial of Mr. Rubashkin and in failing to inform Mr. 
Rubashkin's defense counsel at the inception of the criminal proceeding against 
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Mr. Rubashkin or, at the latest, before the deadline for filing a motion to recuse, 
of the number of, and the substance of communications in, the ex parte pretrial 
contacts with the judge prior to the raid on Agriprocessors .... 

The ethical prohibition against ex parte communications, as applied in criminal 
cases, and the prosecutorial disclosure duty, under both professional conduct rules 
and Brady, build on th.at constitutional mandate and are required by it. Just as a 
prosecutor cannot ethically or constitutionally conceal information that will 
impeach the credibility of a government witness, neither can she conceal 
information that provides the defense with a basis to argue that his constitutional 
and statutory rights to the fact and appearance of disinterested justice are 
compromised. 

In the past you have reviewed serious allegations of prosecutorial misconduct, 
especially when it involved the withholding from defendants information pertinent to 
their defense, as was the case with the prosecution of Senator Ted Stevens. I believe that 
these allegations are sufficiently serious to warrant your review. 

The second issue involves the conduct of the raid, and the handling of the cases of 
the undocumented immigrants seized in that raid. 

The ex parte communications with Judge Reade in question were apparently initiated by 
DOJ as part of the planning of a raid by DOJ and ICE on the Agriprocessors plant during which 
389 undocumented immigrants working at the plant were taken into custody. 

As a result of the meetings, arrangements were made to move some of the court's judges 
and other personnel to the National Cattle Congress in Waterloo, Iowa, to facilitate the 
processing of undocumented immigrants taken into custody. 

Details of the process, as uncovered at a July 24, 2008 hearing by the House Judiciary 
Committee's Subcommittee on Immigration, Citizenship, Refugees, Border Security, and 
International Law, are deeply troubling. As part of this process, individuals detained were 
reportedly rushed though a criminal proceeding in which, as part of a plea agreement, they had to 
waive their rights to an administrative removal hearing, regardless of whether they may have had 
a right to valid immigration relief, such as asylum, a daim under the Violence Against Women 
Act, or approved family- or employment-based immigrant petitions. 
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Instead of placing these individuals into the normal administrative removal proceedings, 
302 of the 389 workers arrested were criminally charged with identity theft, use of a false ID 
and/or Social Security number, and illegally reentering the United States following deportation. 
They were told that they faced a minimum of two years in prison, but were offered a uniform 
plea agreement in which the govermnent would withdraw the heavier charge of 
aggravated identity theft, the defendants would serve five months in jail, receive three years of 
supervised release, and be deported without a hearing. 

According to testimony presented by Deborah Rhodes, Senior Associate Deputy Attorney 
General, at the July 24, 2008 hearing, "[ d]efendants who were charged with the same offense and 
offered the same plea agreement typically were arranged in groups of 10." She further testified 
that "271 defendants were sentenced to five months in prison and three years of supervised 
release .... Two defendants were sentenced to 12 months and a day in prison and three years of 
supervised release .... " These cases were disposed of within 10 days. Only 18 criminal defense 
lawyers were appointed by the federal court to represent hundreds of defendants; every attorney 
represented 17 defendants on average. 

The third issue involves statements made by United States Attorney Stephanie Rose in an 
interview published in the December 27, 2010 issue of the Gazette. In that interview, Ms. Rose 
states that "[ t ]he goal of this case was to prevent future crimes like this, as well as to punish 
Rubashkin ... This case was important for those that are taking advantage of and employing 
illegal immigrants but all of that got lost with this other stuff. We are hoping the appeal process 
will correct some of that." I do not believe that either the law or Department policy permit an 
individual to be sentenced for an offence that was neither charged nor decided by the jury. 

The final issue involves the position reportedly taken by DOJ at Mr. Rubashkin's bail 
hearing. It has been reported that the govermnent opposed bail stating that Mr. Rubashkin was a 
flight risk solely because, as a Jew, he was eligible for Israeli citizenship under that country's 
Law of Return. I hope that it is not the position of the Department of Justice that a defendant's 
religion, in the absence of any other evidence, would make him ineligible for bail. ·Please let me 
know the Department's position on the role ofreligion in bail proceedings, and what steps you 
are taking to ensure that defendants are treated fairly in our courts regardless of their religion. 
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While the facts of these cases, and the ultimate disposition of important questions oflaw, 
are more appropriately considered by the federal courts, there are serious issues ofDOJ policy, 
and prosecutorial conduct arising from these cases that are appropriate for your review. I urge 
you to examine these questions and let me know how you intend to handle the serious issues 
raised by these cases. 

Thank you for your attention to this matter. 

Sincerely, 

71&,-
Ranking Member 

Subcommittee on the Constitution 







June l,20ll
The Honorable Eric Holder
Attorney General of the United States
950 Pennsylvania Avenue, NW Suite 511I
V/ashington, D.C. 20530

IN RE: U.S. v. Rabshkin" Civil Action No. 2:08-CR-1324 LLR

Dear Attorney General Holder:

Today I write to you to ask that you review the case surrounding Sholom Rubaskin, who was
found guilty of bank fraud over one year ago. Although I have not had the opportunity to review
the entirety of the case, as a former U.S. Attorney and a Member of the House Judiciary
Committee, the facts that have been brought to my attention have raised some serious questions.

As you may know, Sholom Rubaskin was arrested in DOJ raid on the Agriprocessors, Inc., a
kosher meat packing plant, in Iowa in May of 2008. The immigration charges on which he was
initially arrested were dropped; however he was eventually tried and convicted on bank fraud
and various other white collar crimes. Mr. Rubaskin was sentenced to 27 years in prison-a
sentence even longer than the prosecution had requested.

Also brought to my attention, were allegations of misconduct on behalf of Chief Judge Linda
Reade and the DOJ. It is my understanding that there was an alleged ex parte communications
between Judge Reade and members of the DOJ and the Immigration and Customs Enforcement
(lCE). According to the information that was brought to my attention, the details of these
communications were not available to Mr. Rubaskins' defense counsel during his trial, and his
appellate counsel was only able to obtain redacted documents through a Freedom of Information
Act request.

Like you, I am committed to seeing that justice is fairly served for all in the court system.
Therefore, I respectfully request that you review the case of Mr. Rubaskin. Please feel free to
contact me if you have any questions or need any further information. Thank you.

Sincerely,

Tom Marino
Member of Congress
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March 31,2011 

The Honorable Eric H. Holder, Jr. 
Attorney General 
United States Department of Justice 
950 Pennsylvania Avenue, NW 
Wash ington, DC 20530-0001 

Dear Attorney General Holder: 

I write regarding the case of U.S. v. Rubashkin (Case No. 2:0S-cr-01324-LRR). I have recently 
heard from a number of my constituents who have expressed concerns about the handling of 
this case by the Honorable Linda R. Reade, Chief Judge ofthe United States District Court in the 
Northern District of Iowa. 

As you may know, Mr. Sholom Rubashkin is the former CEO of Agriprocessors in Postville, Iowa. 
Agriprocessors was the largest kosher meat packing and slaughterhouse in the United States. 
My constituents' concerns center around Judge Reade's alleged previous involvement in the 
planning ofthe May 200S raid that led to Mr. Rubashkin's arrest. Mr. Rubashkin was found 
guilty in November 2009 of S6 accounts of financial fraud including bank fraud, mail and wire 
fraud and money laundering. In June 2010} he was sentenced to serve 27 years in prison, 
where he remains} in Otisville} New York. In January 2011 his lawyers filed an appeal for a new 
trial with the Sth Circuit Court of Appeals in St. Louis. 

Thank you for your attention to this matter. 

Please review and advise me as to your conclusions, consistent with all applicable rules and 
regu lations. 

PRINTED ON RECYCLED PAPER 
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December 23, 2010 

The Honorable Eric Holder 
Attorney General of the United States 
950 Pennsylvania A venue NW 
Suite 5111 
Washington, D.C. 20530 

Dear Attorney General Holder: 

WASHINGTON OFFIC€: 
118 CANNON House OFFICE 8UILD1NG 

WASHINGTON, DC 20515--0920 
(202} 22!>-7931 

(2021 226-2052 (FAX) 

DISTRICT OFFICES: 

10100 PINES BOULEVARD 
PEMBROKE PINES, FL 33026 

1954) 437-3936 
(954) 437-4776 (FAX) 

19200 Wes• CouNTRv ewe ORM, 
THIRD FlOOR 

AVENTURA, FL 33180 
1305} 936-5724 

(3051 932-9664 (FAX) 

I write to call your attention to the case of U.S. v. Rubashkin (Case No. 2:08-cr-01324-LRR). As 
you may know, the defendant, Sholom Rubashkin, was the chief executive officer of 
Agriprocessors, a kosher meatpacking company located in Postville, Iowa. Mr. Rubashkin was 
arrested after an immigration raid on the plant in May 2008. He was subsequently convicted on 
86 counts of financial fraud and sentenced to 27 years in prison. A number of my constituents 
have expressed concern about serious allegations of judicial misconduct and unfair sentencing in 
this case. I respectfully request that you carefully review these allegations and take appropriate 
action to ensure that justice is served. 

I understand that documents produced as a result of a Freedom of Information Act request by 
Mr. Rubashkin's defense attorneys suggest that the presiding federal judge, Linda Reade, 
participated in impermissible ex pane communications with prosecutors. Defense attorneys 
claim that Judge Reade's involvement in preparations for the May 2008 raid were not properly 
disclosed prior to the trial, and this prevented them from moving for her recusal. In addition, the 
27 year sentence imposed by Judge Reade exceeded the request of prosecutors, while ignoring 
six former U.S. Attorneys General who have argued that this sentence is excessive and 
disproportionate. This apparent unfair treatment of Mr. Rubashkin has no place in our justice 
system, in which we must fiercely protect equal treatment under the law. 

Thank you for your past commitment to upholding the highest standards of professionalism, 
integrity, and justice in our judicial system. The allegations of misconduct in this case are 
troubling, and I believe they warrant your careful review. I appreciate your prompt attention to 
this matter, and I look forward to your reply. 

Sincerely, 

~4w~-4~1DI 
Debbie Wasserman Schultz -v 
Member of Congress 

PRINTED ON RECYCLED PAN;R 
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BRAD SHERMAN 

MEMBER OF CONGRESS 

October 18, 2010 

The Honorable Eric Holder 
Attorney General of the United States 
950 Pennsylvania Ave., NW 
Suite 511 
Washington, DC 20530 

Re: U.S. v. Rubashkin, Case No. 2:08-cr-01324-LRR (ND IA) 

Dear Attorney General Holder: 

Thank you for your past commitment to ensuring that all criminal matters 
presented to the federal courts by the Department of Justice are handled in a just manner 
conforming to the highest of ethical and professional standards. In this spirit, I wanted to 
bring to your attention the criminal case of Sholom Rubashkin, which involves 
allegations of judicial impropriety and unduly harsh sentencing. 

Until 2008, Mr. Rubashkin was a manager of the largest kosher meatpacking plant 
in the country, located in Postville, Iowa. The business - known as Agriprocessors -
eventually went into bankruptcy fo llowing the massive federal immigration raid in May 
2008. Mr. Rubash.kin was indicted in seven superseding indictments and went to trial on 
numerous counts relating to financial transactions between Agriprocessors and a local 
bank and cattle vendors. Mr. Rubash.kin was convicted on 86 counts of financial fraud in 
November 2009. 

I would like to first express my serious concerns about the arguments proposed by 
the government with respect to Mr. Rubash.kin' s release on bail. Based on a press article: 

The prosecutors sought to revoke bail, alleging that Jews pose a unique flight risk 
as a consequence of the laws set up in Israel after World War II allowing Jews to 
go to Israel after their near extermination. At the time of the bail hearing, 
Rubashkin was 49 years old, married, the father of 10 and a citizen of the United 
States with no prior criminal record. Moreover, he is not an Israeli citizen; he has 
no bank accounts, property or assets in Israel; he does not have an Israeli passp011 
or visa; and his wife, children and parents reside in the United States and are U.S. 

• • I 
c1t12ens. 

1 Steinbuch, Robert and Brett Tolman. "Justice Denied." The National Law Journal. 16 
Aug. 2010. 5 Oct. 2010. 



Did the Department of Justice ever have a policy of arguing against bail for 
criminal defendants solely on account of their being Jewish? If so, does it still exist? 
Such a policy is highly discriminatory, and I request, if it is still in existence, that you 
publicly reverse it immediately and ensure that Department attorneys do not make such 
arguments in the future. 

Secondly, documents produced via a FOIA request may show that Chief Judge 
Linda R. Reade, the federal judge overseeing Mr. Rubashkin's case, had a number of ex 

parte communications with federal prosecutors concerning the preparations for the May 
2008 immigration raid on Agriprocessors. (See Case No. 2:08-cr-01324-LRR). 
According to allegations made by Mr. Rubashkin' s attorneys, these communications were 
not disclosed to them, as they likely should have been under the law. And, without 
knowledge of these communications, Mr. Rubashkin was unable to move for a recusal of 
Chief Judge Reade, which should have been his right. 1 request that you review whether 
any federal prosecutor involved in the Rubashkin case violated his or her ethical and/or 
legal obligations with regard to these ex parte communications. 

And lastly, I am in possession of a letter from six fonner United States Attorneys 
General, and others, to Chief Judge Reade concerning the Govermnent's initial 
sentencing memorandum in Mr. Rubashkin's case. (Attached.) The letter notes that the 
Govermnent's assertion that a guideline sentence was warranted for Mr. Rubashkin 
amounts to a "potentially severe injustice". I am particularly concerned about the letter's 
statement that the Govermnent "erroneously suggests that a variance from the guideline 
sentence of life imprisomnent would have to be supported by 'compelling grounds,' and 
never acknowledges [the] Court's fundamental obligation to make an 'individualized 
assessment based on the facts presented' of all the §3553(a) factors". 

Mr. Rubashkin ultimately received a 27-year sentence from Chief Judge Reade, 
which added two additional years beyond the Government's requested 25-year sentence. 
As you know, sentences imposed for high-loss, white-collar offenses similar to or greater 
in severity than Mr. Rubashkin's charged offenses have been consistently below the 
guideline sentences, with some Judges imposing sentences as low as one year. While I 
fully respect your Department's discretion in recommending sentences for the criminal 
cases under its jurisdiction because of the particular severity and peculiarity of Mr. 
Rubashkin's sentence, I request that you determine whether the Government prosecutors 
in this case engaged in a fair deliberation and paid due respect to all relevant sentencing 
laws. 

<http://www.law.com/j sp/nlj/PubArticleNLJ .j sp?id= 1202466286 l 78&slreturn= 1 &hbxlo 
gin= !> 



Thank you for your attention to this matter. I know that you will do everything 
you can to make sure that Mr. Rubashkin, and every person prosecuted by the United 
States Government, receives fair treatment. 

BRADSHERMAN 
Member of Congress 









June 5, 2012

The Honorable Eric H. Holder, Jr.Attorney General
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

RE: United States v. Sholom Rubashkin (N.D. IA)

Dear Mr. Holder:

As a member of Congress, I am committed to see that justice is served fairly for all who come 
before our courts, In the vast majority of cases, defendants are afforded fair process and, if found 
guilty, are sentenced fairly, But this is not always true, one particular case that has come to my 
attention illustrates clearly and tragically that injustice happens, and that disparate sentences are 
sometimes imposed, the prosecution of Sholom Rubashkin.

Rubashkin is the former manager of the Agriprocessors kosher meatpacking plant in Postville, Iowa 
raided by the government in May 2008. 

Although initially arrested on immigration-law violations, all such charges were subsequently 
dismissed by the government, and Rubashkin was tried and found guilty of bank fraud and related 
white-collar crimes in November 2009. He was sentenced in June 2010 to 27 years in prison, two 
years beyond what even the government recommended.

This case raises very serious issues of judicial and prosecutorial misconduct, resulting in an unfair 
and disparate sentence, I believe these allegations are sufficiently serious to warrant an investigation 
by you.

Rubashkin’s harsh, 27-year sentence raises a number of troubling concerns. He is a first-time 
offender and was found guilty of white-collar violations with no hint of violence or physical harm 
to anyone. The federal Judge gave what amounts to a life sentence for a 51-year-old man. The 
sentence has been criticized by many lawyers and legal scholars, including six of your predecessors 
who publicly called on the trial judge to impose a fair sentence consistent with other, similar cases. 
Instead, the judge imposed a sentence greater than many sentences imposed on other defendants 
convicted of far more serious white-collar crimes.

The process by which the government and judge arrived at sentence is troubling as well.



For example, after the Agriprocessors firm went into bankruptcy as a result of the May 2008 raid, the 
government deliberately hampered the ability of the trustee to sell the company’s considerable assets 
at a fair price in order to minimize any loss to the Iowa bank that had extended credit to the company. 
The government trustee further lowered the value of Agriprocessors by mishandling inventory at the 
Postville plant. Moreover, the government unnecessarily included a forfeiture clause in the initial, 
immigration-based indictment; further reducing the marketability of the plant’s considerable assets. 
The resulting decrease in the value of Agriprocessors significantly inflated the “loss” for Sentencing 
Guidelines purposes.

In short, these steps by the government had the effect of significantly boosting Rubashkin’s 
Sentencing Guideline numbers; which in turn provided justification for the judge to impose an 
excessive and disproportionate sentence.

There are other troubling aspects of this case, such as the fact that the federal judge who presided 
over the trial of Rubashkin improperly engaged in numerous and detailed, ex parte discussions in the 
six months preceding the May 2008 raid with the Office of the United States Attorney and 
immigration officials. None of this was disclosed by either the judge or the prosecutors to the lawyers 
representing Rubashkin. They discovered it only after reviewing a large quantity of documents 
received post sentencing as a result of an earlier FOIA inquiry.

To date, however, the Department of Justice has been unwilling to inquire into the Iowa prosecutors’ 
handling of the Rubashkin case, Lanny Breuer, Assistant Attorney General for the Criminal 
Division,has responded to requests to engage the Department in reviewing these allegations, by 
referring the matter to the U.S. Attorney’s office for the Northern District of Iowa.

You have recently and publicly expressed a desire to ensure that all federal prosecutions and 
sentencing procedures are conducted in a fair and even-handed manner.

I therefore request that you expressly and formally inquire into the manner in which Sholom 
Rubashkin was sentenced, and into what appears to have been a tainted and secret relationship 
between the trial judge and the government leading to the prosecution of Rubashkin.

Thank You,

Nydia M. Velazquez
Member of Congress
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December 5, 2016

The Honorable Charles E. Grassley
United States Senate Committee on the Judiciary
Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Diane G. Feinstein
United States Senate Committee on the Judiciary
Dirksen Senate Office Building
Washington, D.C. 20510

Dear Chairman Grassley and Ranking Member Feinstein:

The signers of this letter served in the Department of Justice in the positions listed next to their
names and, in connection with that service, came to know Senator Jeff Sessions through his
oversight of the Department as a member of the Judiciary Committee or in his work as U.S.
Attorney for the Southern District of Alabama. All of us worked with him; several of us testified
before him during his service on your Committee. All of us know him as a person of honesty and
integrity, who has held himself to the highest ethical standards throughout his career, and is guided
always by a deep and abiding sense of duty to this nation and its founding charter.

Based on our collective and extensive experience, we also know him to be a person of unwavering
dedication to the mission of the Department-to assure that our country is governed by the fair and
even-handed rule of law. For example, Senator Sessions has been intimately involved in assuring
that even as the Department combats the scourge of illegal drugs, the penalties imposed on
defendants do not unfairly impact minority communities. He has worked diligently to empower the
Department to do its part in defending the nation against those intent on destroying our way of life,
adhering throughout to bedrock legal principles and common sense.

Senator Sessions' career as a federal prosecutor also has provided him with the necessary
institutional knowledge, expertise, and deep familiarity with the issues that confront the
Department, insofar as it is an army in the field. As the United States Attorney for the Southern
District of Alabama, Senator Sessions worked hard to protect vulnerable victims, particularly
children. He carried this commitment to the Senate, where he championed legislation to provide the
Department with the tools it needs to fight online child pornography, to close rogue internet
pharmacies that have contributed to the opioid epidemic, and to end sexual assault in prison.

Senator Sessions' career, both as a United States Attorney and as a Senator, well prepares him for
the role of Attorney General. In sum, Senator Sessions is superbly qualified by temperament,
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intellect, and experience, to serve as this nation's chief law enforcement officer. We urge his swift
confirmation.

Sincerely,

John D. Ashcroft
Attorney General, 2001-2005

Alberto R. Gonzales
Attorney General, 2005-2007

Michael B. Mukasey
Attorney General, 2007-2009

Mark R. Filip
Deputy Attorney General 2008-2009

Paul J. McNulty
Deputy Attorney General 2006-2007

William P. Barr
Attorney General, 1991-1993
Deputy Attorney General, 1990-91

Edwin Meese, III
Attorney General, 1985-1988

Craig S. Morford
Deputy Attorney General, 2007-2008 (Acting)

George J. Terwilliger III
Deputy Attorney General 1991-1993

Larry D. Thompson
Deputy Attorney General, 2001-2003

CC: Members of the U.S. Senate Committee on the Judiciary

The Honorable Mitch McConnell
317 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Charles E. Schumer
322 Hart Senate Office Building
Washington, D.C. 20510
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December 10, 2015     
 
 
The Honorable Mitch McConnell   The Honorable Harry Reid  
Majority Leader     Minority Leader 
United States Senate     United States Senate 
Washington, DC  20510    Washington, DC  20510 
 
 
    Re: Sentencing Reform and Corrections Act of 2015, S. 2123 
 
 
Dear Leaders McConnell and Reid:  
 
 As you determine whether to bring the above-referenced sentencing and corrections 
legislation before the Senate for full consideration, we write to express our serious concerns 
over the significant risks to public safety that such legislation will create. The bill will 
prospectively and retroactively release significant numbers of dangerous criminals from 
federal prison and realign our sentencing structure in profound ways.  Its application of 
lighter penalties retroactively to already-convicted and sentenced prisoners will turn the 
finality of thousands of judicial decisions on their head, undermine public expectations about 
justice and cost millions of dollars.  These consequences are undeniably harmful to the 
interests of public safety and justice.  Now is not the time to deny law enforcement 
authorities the essential tools they need to fight crime and terrorism here at home. 
 
 We, the undersigned, are former government officials who were responsible for the 
preservation of public safety and the pursuit of justice.  We know firsthand the value of 
tough, mandatory minimum sentences.  We especially recognize the value of penalties 
established against drug trafficking, as well as those by the Armed Career Criminal Act on 
felons in possession of a firearm.  While we believe in the hope of rehabilitation, we also 
believe our current determinate sentencing structure strikes the right balance between 
Congressional direction in the establishment of sentencing levels and the preservation of 
public safety.  
 
 Our system of justice is not broken. Mandatory minimums and proactive law 
enforcement measures have caused a dramatic reduction in crime over the past 25 years, an 
achievement we cannot afford to give back.   As FBI Director James Comey recently noted, 
“… [W]e have hit historic lows for violent crime recently, and if we let it slide back, we will 
need to explain to those who come after us what we did or didn’t do to let that happen.” We 
share that outlook and oppose proposals that erase those hard-fought gains and compromise 
public safety through lighter penalties for drug trafficking, including those in violation of gun 
crime statutes.   
 
 The reduction of mandatory minimums and the retroactivity provisions of the 
Sentencing Reform and Corrections Act cause us the greatest concern.  The bill will reduce 
penalties for armed career criminals, reduce penalties for serial armed violent criminals (like 



carjackers, bank robbers and kidnappers), reduce penalties for repeat high-level drug 
traffickers and weaken the tools used by federal prosecutors to dismantle drug trafficking 
organizations.  Worse, the bill will apply those changes retroactively to thousands of armed 
career criminals, serial armed violent offenders and repeat drug traffickers already in prison, 
making them eligible for early release. 
 
 The retroactive application of the major provisions of the bill will benefit dangerous 
criminals who have violated clearly established laws, have already pled guilty or been 
convicted by juries, have been sentenced by judges, appealed their cases to our appellate 
courts and received the full measure of due process afforded by our Constitution.  There are 
legitimate concerns, based upon our own experience, whether the thousands of likely 
motions for retroactive application will receive the rigorous scrutiny they deserve, whether 
by the Justice Department, law enforcement, or the courts, recognizing that the underlying 
events transpired years and even decades ago in cases that were likely pled, amid potential 
state and federal charges that were not pursued.  
  
 Our concerns are compounded by federal initiatives that already have dramatically 
recalibrated our sentencing structure. Changes by the U.S. Sentencing Commission in the 
federal sentencing guidelines have already resulted in early release orders for over 24,000 
convicted drug dealers, many without regard to their histories of violence, ties to gangs or 
drug cartels, or the quantity of drugs distributed.  And the most recent retroactive reduction 
of guidelines established last year by the U.S. Sentencing Commission will cause the release 
of approximately 46,000 additional criminals from federal prison, including early release of 
over 14,000 over the next year.   
 
 Unfortunately, the risk of recidivism by drug traffickers is high.  According to the 
U.S. Sentencing Commission, the recidivism rate for crack cocaine traffickers whose 
sentences were retroactively reduced by the 2007 crack cocaine amendment was 43.3%; the 
recidivism rate of crack cocaine traffickers who served their full sentence prior to 2007 was 
47.8%.  Recidivism climbed steadily during the five-year monitoring period of both offender 
populations.  Even more alarming, a recent Bureau of Justice Statistics study of drug 
offenders released from state prison in 30 states found overall recidivism rates among 
offenders at nearly 77 percent.  This is not the time to lose sight of these perils.  We are in 
the midst of a raging heroin and opioid epidemic, a national nightmare that Time magazine 
has described as “the worst addiction crisis the country has ever seen.”  Heroin addiction is 
spawned by heroin traffickers -- the same population that will receive lighter penalties under 
the bill and will receive earlier releases. 
 
 The legislation also will make it harder for federal agents and prosecutors to build 
cases against the leaders of narcotics organizations and gangs, leaders who direct violent and 
socially destructive organizations that harm people throughout the United States. We know 
from experience the value of current mandatory minimum penalties as an essential tool to 
encourage cooperation to break down drug conspiracies, large criminal organizations and 
violent gangs. The significant expansion of the safety valve under the bill will turn it into a 
gaping hole, and the creation of a second safety valve under the bill will significantly 
undercut the 10-year mandatory minimum for drug trafficking crimes.  While we recognize 



the value of judicial discretion, the latitude made available by the bill will undermine the 
original purpose of the safety valve.  The safety valve was created to allow first-time drug 
traffickers to avoid a mandatory minimum sentence if they met specified criteria and agreed 
to disclose all related information known to them. Expansion of the safety valve and the 
creation of an additional safety valve will allow many defendants, who could otherwise 
provide substantial assistance, to avoid that outcome.  This will discourage, rather than 
encourage, cooperation, an activity that the Supreme Court has rightly recognized as a 
“deeply rooted social obligation”. Roberts v. United States, 445 U.S. 552, 553-54, 557-58 
(1980). 
 
 This is not the time for Congress to disrupt a sentencing regime that strikes the right 
balance between all interests and has contributed to significant gains in reducing crime.  We 
urge Congress to await the results of the significant federal sentencing initiatives that are 
already underway and to rigorously assess their impact before opening the doors of our 
federal prisons further through proposals like the Sentencing Reform and Corrections Act. 
 
 
Sincerely yours, 
 
John Ashcroft 
Former United States Attorney General 
Former United States Senator 
Former Governor of Missouri 
 
William Barr 
Former United States Attorney General 
 
Rudolph W. Giuliani 
Former Associate Attorney General, U.S. Department of Justice 
Former United States Attorney, Southern District of New York 
Former Mayor, New York City 
 
William Bradford Reynolds 
Former United States Assistant Attorney General  
Former Counselor to the United States Attorney General 
 
Samuel K. Skinner 
Former United States Attorney, Northern District of Illinois 
Former Vice Chairman, President’s Commission on Organized Crime 
Former White House Chief of Staff 
 
William J. Bennett 
Former Director of the White House Office of National Drug Control Policy 
 
John P. Walters 
Former Director of the White House Office of National Drug Control Policy 



William G. Otis 
Former Special Counsel to the President 
Former Counselor to the Administrator, U.S. Drug Enforcement Administration 
 
Peter Bensinger 
Former Administrator, U.S. Drug Enforcement Administration 
 
Michele M. Leonhart 
Former Administrator, U.S. Drug Enforcement Administration  
 
Karen Tandy 
Former Administrator, U.S. Drug Enforcement Administration 
 
John C. “Jack” Lawn 
Former Administrator, U.S. Drug Enforcement Administration 
 
Robert C. Bonner 
Former Administrator, U.S. Drug Enforcement Administration 
Former Commissioner, U.S. Customs and Border Protection 
Former U.S. District Judge, Central District of California 
 
Stephen H. Greene 
Former Deputy Administrator, U.S. Drug Enforcement Administration 
 
Michael A. Braun 
Former Assistant Administrator and Chief of Operations, U.S. Drug Enforcement 
Administration 
 
James L. Capra 
Former Assistant Administrator and Chief of Operations, U.S. Drug Enforcement 
Administration 
 
David L. Westrate 
Former Assistant Administrator for Operations, U.S. Drug Enforcement Administration 
 
William B. Simpkins 
Former Assistant Administrator, U.S. Drug Enforcement Administration 
 
Alfred Regnery 
Former Deputy Assistant Attorney General, U.S. Department of Justice 
Former Administrator, Office of Juvenile Justice and Delinquency Prevention, U.S. 
Department of Justice 
 
Thomas J. Pickard 
Former Deputy Director, Federal Bureau of Investigation 
 



Bruce J. Gebhardt  
Former Deputy Director, Federal Bureau of Investigation 
 
Anthony E. Daniels 
Former Assistant Director, Federal Bureau of Investigation 
 
Ronald Hosko, Former Assistant Director, Criminal Investigative Division, Federal Bureau 
of Investigation 
 
Daniel D. Roberts 
Former Assistant Director, Federal Bureau of Investigation 
 
James K. Kallstrom 
Former Assistant Director, Federal Bureau of Investigation 
 
John Burke 
Former Deputy Assistant Director, Federal Bureau of Investigation 
 
Bill Gavin 
Former Assistant Director-In-Charge, Federal Bureau of Investigation 
 
Pasquale J. D'Amuro 
Former Assistant Director-In-Charge, Federal Bureau of Investigation 
 
Louis Grever 
Former Executive Assistant Director, Federal Bureau of Investigation 
 
Shawn Henry 
Former Executive Assistant Director, Federal Bureau of Investigation 
 
Alice H. Martin 
Former United States Attorney, Northern District of Alabama 
 
Daniel G. Knauss 
Former United States Attorney, District of Arizona 
 
Kenneth W. Sukhia  
Former United States Attorney, Northern District of Florida 
 
Michael J. Sullivan 
Former United States Attorney District of Massachusetts 
Former, Acting Director for the Bureau of Alcohol, Tobacco, Firearms and Explosives  
 
Don Svet 
Former United States Attorney, District of New Mexico 
 



J. Douglas McCullough 
Former Acting United States Attorney, Eastern District of North Carolina 
Judge, North Carolina Court of Appeals  
 
Eric Evenson 
Former Assistant United States Attorney, Eastern District of North Carolina, Chief 
Prosecutor, Organized Crime Drug Enforcement Task Force 
 
John W. Gill, Jr., 
Former United States Attorney, Eastern District of Tennessee  
 
James R. "Russ" Dedrick 
Former United States Attorney, Eastern District of Tennessee 
Former United States Attorney, Eastern District of North Carolina 
 
Wayne A. Rich. Jr. 
Former United States Attorney, Southern District of West Virginia 
 



May 12, 2014 
 
The Honorable Harry Reid  
Majority Leader 
 
The Honorable Mitch McConnell 
Minority Leader 
 
United States Senate  
Washington, DC 20510  
 
Re: Federal Criminal Sentencing Reform 
 
Dear Majority Leader Reid and Minority Leader McConnell: 
 
As former government officials who served in the war on drugs, we care deeply about our nation's system 
of justice. During our tenure, we labored to see that justice was well served, the guilty punished and the 
innocent protected. We recognize the ongoing need to continue to improve how the nation deals with 
crime. 
 
 
Significant components of our statutory framework for sentencing lie at the heart of our nation's success 
in confronting crime. Collectively, these sentencing measures have helped substantially to reduce crime 
throughout our nation over the past thirty years. A series of laws, beginning with the Sentencing Reform 
Act of 1984, have dramatically lessened the financial and human toll of crime on Americans. Critical to 
these laws has been the role of mandatory minimum sentencing and the exercise by Congress of its 
Constitutional prerogative to establish the minimum of years of detention served by a federal offender. 
While federal judges are properly entrusted with great discretion, strong mandatory minimums are 
needed to insure both that there is a degree of consistency from judge to judge, and that differing judicial 
ideologies and temperaments do not produce excessively lenient sentences. In addition, and of central 
importance, prosecutors use strong mandatory minimums, along with safety-valves built into the current 
system, to induce cooperation from so-called "smaller fish," to build cases against kingpins and leaders of 
criminal organizations. 
 
 
Because the Senate is now considering revisiting the subject of mandatory minimum penalties for federal 
drug trafficking offenses, we take this opportunity to express our personal concerns over pending 
legislative proposals. We are concerned specifically by proposals that would slash current mandatory 
minimum penalties over federal drug trafficking offenses -- by asmuch as fifty percent. We are deeply 
concerned about the impact of sentencing reductions of this magnitude on public safety. We believe the 
American people will be ill-served by the significant reduction of sentences for federal drug trafficking 
crimes that involve the sale and distribution of dangerous drugs like heroin, methamphetamines and PCP. 
We are aware of little public support for lowering the minimum required sentences for these extremely 
dangerous and sometimes lethal drugs. In addition, we fear that lowering the minimums will make it 
harder for prosecutors to build cases against the leaders of narcotics organizations and gangs -- leaders 
who often direct violent and socially destructive organizations that harm people throughout the United 
States. 
 
Many of us once served on the front lines of justice. We have witnessed the focus of federal law 
enforcement upon drug trafficking - not drug possession offenses - and the value of mandatory minimum 
sentences aimed at drug trafficking offenses. 
 
Existing law already provides escape hatches for deserving defendants facing a 
mandatory minimum sentence. Often, they can plea bargain their way to a lesser charge; such bargaining 
is overwhelmingly the way federal cases are resolved. Even if convicted under a mandatory minimum 
charge, however, the judge on his own can sidestep the sentence if the defendant has a minor criminal 



history, has not engaged in violence, was not a big-time player, and cooperates with federal authorities. 
This "safety valve," as it's known, has been in the law for almost 20 years. Prosecutors correctly regard 
this as an essential tool in encouraging cooperation and, thus, breaking down drug conspiracies, large 
criminal organizations and violent gangs. 
 
We believe our current sentencing regimen strikes the right balance between 
Congressional direction in the establishment of sentencing levels, due regard for appropriate judicial 
direction, and the preservation of public safety. We have made great gains in reducing crime. Our current 
sentencing framework has kept us safe and should be preserved. 
 
Sincerely yours, 
 
William P. Barr 
Former United States Attorney General 
 
Michael B. Mukasey 
Former United States Attorney General 
 
Samuel K. Skinner 
Former White House Chief of Staff and Former United States Attorney, Northern District of Illinois 
 
William Bennett 
Former Director of the White House Office of National Drug Control Policy 
 
John P. Walters 
Former Director of the White House Office of National Drug Control Policy 
 
Mark Filip 
Former United States Deputy Attorney General 
 
Paul J. McNulty 
Former United States Deputy Attorney General and Former United States Attorney, Eastern District of 
Virginia 
 
George J. Terwilliger III 
Former United States Deputy Attorney General and Former United States Attorney, District of Vermont 
 
Larry D. Thompson 
Former United States Deputy Attorney General and Former United States Attorney, Northern District of 
Georgia 
 
Peter Bensinger 
Former Administrator, Drug Enforcement Administration 
 
Jack Lawn 
Former Administrator, Drug Enforcement Administration 
 
Karen Tandy 
Former Administrator, Drug Enforcement Administration 
 
Greg Brower 
Former United States Attorney, District of Nevada 
 
A. Bates Butler III 
Former United States Attorney, District of Arizona 
 



Richard Cullen 
Former United States Attorney, Eastern District, Virginia 
 
James R. "Russ" Dedrick, Former United States Attorney, Eastern District, Tennessee and Eastern 
District, North Carolina 
 
Troy A. Eid 
Former United States Attorney, District of Colorado 
 
Gregory J. Fouratt 
Former United States Attorney, District of New Mexico 
 
John W. Gill, Jr. 
Former United States Attorney, Eastern District, Tennessee 
 
John F. Hoehner 
Former United States Attorney, Northern District, Indiana 
 
Tim Johnson 
Former United States Attorney, Southern District, Texas 
 
Gregory G. Lockhart 
Former United States Attorney, Southern District, Ohio 
 
Alice H. Martin 
Former United States Attorney, Northern District, Alabama 
 
James A. McDevitt 
Former United States Attorney, Eastern District of Washington 
 
Patrick Molloy 
Former United States Attorney, Eastern District, Kentucky 
 
A. John Pappalardo 
Former United States Attorney, Massachusetts 
 
Wayne A. Rich. Jr 
Former United States Attorney, Southern District, West Virginia 
 
Kenneth W. Sukhia 
Former United States Attorney, Northern District of Florida 
 
Ronald Woods 
Former United States Attorney, Southern District, Texas 
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      January 7, 2009 

The Honorable Patrick J. Leahy, Chairman 
The Honorable Arlen Specter, Ranking Member 
Senate Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, DC  20510-6275 
 
Dear Mr. Chairman and Senator Specter: 
 
 We are pleased to be able to write in support of Eric Holder, a man who stands with the 
most qualified who have been privileged to be nominated to be Attorney General of the United 
States.  President-Elect Obama's nomination of Eric as the historic appointment of our first 
African-American Attorney General should be hailed as a milestone.  He is an extraordinary lawyer 
and an even better person.  We would hope that Eric would be confirmed swiftly as a key 
component of the President's National Security Team.  
  
 Eric Holder has a lifetime of public service to this country.  His 30 year professional career 
has been consistently characterized by unfailing integrity and a commitment to political 
independence.  Eric began his career as a federal prosecutor in the Public Integrity Section of the 
U.S. Department of Justice.  There he tried many cases and prosecuted successfully widely heralded 
public corruption cases against officials from both political parties.  Thereafter, Eric was appointed a 
D.C. Superior Court Judge by President Reagan and served with distinction on the Bench for five 
years.  As a Judge, Eric had a sterling reputation for being both tough on crime but fair to all 
litigants.  He was then appointed the United States Attorney for the District of Columbia in 1993.  
As Washington, D.C.'s U.S. Attorney Eric ran one of the largest and most important prosecutorial 
offices in the country from 1993-1997.  While U.S. Attorney he oversaw the prosecution and 
conviction of ex-Congressman Dan Rostenkowski (D. Ill.) among other substantial achievements.  
Once again, his reputation was tough on crime but always fair and professional.  From 1997 to 2001 
Eric served as Deputy Attorney General, the critically important number two job at the Department 
of Justice.  There he gained invaluable experience for his current nomination and developed a 
bipartisan reputation, making difficult decisions such as recommending that Kenneth Starr's 
investigation of a sitting Democratic President be expanded. 
 
 From 2001 to the present Eric has practiced law as a Partner in the prestigious Washington, 
D.C. law firm of Covington & Burling.  There he has experienced our criminal justice system from 
the other side of the fence as one of Washington's leading white collar defense counsel.  While at 
Covington Eric also represented major companies and executives in a wide variety of complex 
litigation and internal investigations.   
 
 While everyone seems to agree with us that Eric is extraordinarily well qualified to be 
Attorney General, some have raised questions about certain Presidential pardons issued by President 
Clinton on the day before he left office.  Mentioned most prominently was the Marc Rich pardon.  
The short answer to any and all of these questions is that the power to issue a Presidential Pardon is 
a clear plenary power of any President.  It is his or hers alone to execute and justify.  A Presidential 
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pardon is then unreviewable.  Virtually no one disputes that Eric was an outstanding Deputy 
Attorney General in every respect, President Clinton's pardons notwithstanding.   
 
 Due to his character and experience, Eric today enjoys the endorsement of literally 
thousands of law enforcement officials from across the country, including NAPO (National 
Association of Police Organizations), NDAA (National District Attorneys Association), PERF 
(Police Executive Research Forum), NSA (National Sheriffs' Association), NAAUSA (National 
Association of Assistant U.S. Attorneys) and NOBLE (National Organization of Black Law 
Enforcement Executives).  From his experience Eric fully understands and appreciates the constant 
threat posed by Al Qaeda and Islamic extremists.  As former federal prosecutors and senior officials 
of the Department of Justice we are profoundly aware of the challenges that the Department and 
the country are facing.  Eric Holder is the right man at the right time to protect our citizens in the 
critical years ahead. 
 
 In closing, we note that not only is Eric superbly qualified to be Attorney General, but he is 
a truly good man.  He is the father of three children and the devoted husband of Dr. Sharon 
Malone.  As a kid from New York City's public schools who made it to and through Columbia 
University and its Law School, Eric is indeed another great American success story.  We urge his 
rapid confirmation as our next Attorney General of the United States. 
 
      Sincerely, 

 
William P. Barr 
Former General Counsel, Verizon Corp. 
Former Attorney General of the United States 
 
 
Manus M. Cooney 
President, The TCH Group 
Former Chief Counsel, Senate Judiciary 
Committee 
 
 
Makan Delrahim 
Brownstein Hyatt & Farber Schreck, LLP 
Former Staff Director Senate Judiciary 
Committee and 
Former Deputy Assistant Attorney General of 
the United States 
 

Joseph E. diGenova 
diGenova & Toensing 
Former United States Attorney for the 
District of Columbia 
 
 
Stuart M. Gerson 
Epstein Becker & Green, P.C. 
Former Acting Attorney General and 
Assistant Attorney General of the United 
States 
 
 
Michael J. Madigan 
Orrick, Herrington & Sutcliffe LLP 
Former Federal Prosecutor and Chief 
Counsel, Senate Special Investigation, 
Committee on Governmental Affairs 
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Michael O'Neill 
George Mason University 
Former Chief Counsel and Staff Director, 
Senate Committee on the Judiciary 
Former Commissioner, United States 
Sentencing Commission 
 
 
George J. Terwilliger III 
White & Case 
Former United States Attorney for the 
District of Vermont 
Former Deputy Attorney General of the 
United States 
 
 
 

Victoria Toensing 
diGenova & Toensing 
Former Deputy Assistant Attorney General of 
the United States and 
Chief Counsel, Senate Intelligence Committee 
 
 
 
Charles R. Work 
McDermott Will & Emery 
Former Federal Prosecutor and 
Former President, District of Columbia Bar 
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May 5,2006 

The Honorable Arlen Specter 
Chairman, Committee on the Judiciary 
United States Senate · 
224 Dirksen Senate Office Buillling 
Washington, D.C. 20510 

Dear Chairman Specter: 
l 

As former Attorneys General of the Uwted States, we write in strong support of 
Brett K.avanaugh's nomination to the Urrited States Court of Appeals for the D.C. Circuit 
Our past ex.perlences as Attorneys General include extensive involvement in the selection 
of judges combined with a comprehensive knowledge of and familiarity with our federal 
court system. From that vantage point, we can each' state with ce11aint-Y that Mr. 
Kavanaugh is an outstanding nontlnee to the federal bench. · ... 

. . 

Mr. Kavanaugh is particularly known for his intelligence, commitment to public 
service, and integrity. Throughout bis career, Mr. Kavanaugh has shown a dedication to 
the legal profession and the ruJle oflaw. and his professional accomplishments speak 
volllmes to his ability to serve as a federal judge. His aeademic credentials are 
superlative, having graduated.from Yale University and from Yale Law School. He 
followed these achievements by clerking for Supreme Cotut Justice Anthony Kennedy. 
Mr. Kavanaugh brings a weal ch of broad experiences to this nomination, ranging from 
private practice as an associate and partner at a prestigious law firm to years as a close 
advisor to the Presidentof the United States. During that time, he has practiced in each 
level of our judicial system, from trial, to appellate, to the Supreme Court, working on 
both criminal and civil matters. Mr. Kavanaugh also brings other qualities to the table.
namely awann personality, a strong work ethic, and a good character.· 

M/e believe that Mr. Kavanaugh possesses each characteristic of an outstandfog 
nominee to the U.S. Court of Appeals for tbe D.C. Circuit, including academic and 
professional credentials and integrity. We therefore urge thls Cornmittee and the Senate 
to move quickly to confmn Mr. Kavanaugh to the federal bench. America would be well 
served by Mr. Kavanaugh's prompt co:pfirmation. 

! 
'' '· 

·, 

Sincerely, 

w~ 
William P. Barr, Attomey General under 
President George H.W. Bush, 1991 4 1993 

32 
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On behalf of: 

Griffin B. Bell, Attorney General under 
·President Carter, 1977J1979 

Edwin Meese, Ill, Attorney General under 
President Reagan, 1985-1988 

Dick Thornburgh, Attorney General under 
Presidents Ronald Reagan and George Ii. W; Bush, 
1988-1991 

John Ashcroft, Attorney General under 
President George W. Bush, 2001-2005 

·' .. ;~,-,-- . 
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January  4, 2006 
 

The Honorable Arlen Specter 
Chairman, 
Committee on the Judiciary 
United States Senate 
Washington, DC  20510 

The Honorable Patrick Leahy 
Ranking Member, 
Committee on the Judiciary 
United States Senate 
Washington, DC  20510 

 
Dear Mr. Chairman and Senator Leahy: 
 
We write in support of the nomination of Judge Samuel A. Alito, Jr. to the United States Supreme Court.  
Each of us has devoted a significant portion of our legal practice or research to appellate matters.  
Although we reflect a broad range of political, policy and legal views, we all agree that Judge Alito 
should be confirmed by the Senate.  Judge Alito has a well-deserved reputation as an outstanding jurist.  
He is, in every sense of the term, a “judge’s judge.”  His opinions are fair, thoughtful and rigorous.  Those 
of us who have appeared before Judge Alito appreciate his preparation for argument, his temperament on 
the bench and the quality and incisiveness of the questions he asks.  Those of us who have worked with 
Judge Alito respect his legal skills, his integrity and his modesty.  In short, Judge Alito has the attributes 
that we believe are essential to being an outstanding Supreme Court justice and therefore should be 
confirmed.  Thank you for considering our views. 
 

Sincerely, 
 

Arlin M. Adams, Schnader Harrison Segal & Lewis LLP; Judge, U.S. Court of Appeals 
for the Third Circuit 1969-87 

Richard C. Ausness, Ashland Professor of Law, College of Law, University of Kentucky 

Donald B. Ayer,  Jones Day; Deputy Attorney General, U.S. Department of Justice 
1989-90; Principal Deputy Solicitor General, U.S. Department of 
Justice 1986-88; U.S. Attorney, Eastern District of California, 
Sacramento 1981-86 

Stephen M. Bainbridge, Professor of Law, UCLA School of Law 

William P. Barr,  Executive Vice President and General Counsel, Verizon 
Communications; Attorney General of the United States 1991-93; 
Deputy Attorney General, U.S. Department of Justice 1990-91; 
Assistant Attorney General, Office of Legal Counsel, U.S. Department 
of Justice 1989-90 

Robert E. Bartkus,  

H. Christopher Bartolomucci, Hogan & Hartson L.L.P.; Associate Counsel to the President 2001-03 

C. Frederick Beckner III,  Sidley Austin LLP 

James F. Bennett, Bryan Cave LLP 

Bradford A. Berenson, Sidley Austin LLP; Associate Counsel to the President 2001-03 

Geoffrey S. Berman, General Counsel, R. Berman Development; Assistant U.S. Attorney, 
Southern District of New York 1990-94; Associate Counsel, Office of 
Independent Counsel Iran-Contra 1987-90 

Richard D. Bernstein, Sidley Austin LLP 
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Lillian R. BeVier,  John S. Shannon Distinguished Professor of Law, Sullivan & 
Cromwell Research Professor, University of Virginia School of Law 

Timothy S. Bishop, Mayer, Brown, Rowe & Maw LLP 

John W. Bissell, Connell Foley LLP;  Judge, U.S. District Court for the District of New 
Jersey 1982-2005; Chief Judge, U.S. District Court for the District of 
New Jersey 2001-05 

Thomas G. Bost, Professor of Law, Pepperdine University School of Law 

Lindley Brenza, Bartlit Beck Herman Palenchar & Scott, LLP. 

E. Edward Bruce, Covington & Burling; Adjunct Professor, Constitutional Law, 
Georgetown University Law Center 1970-75; President, Edward Coke 
Appellate Inn of Court 2002-03 

Steven G. Calabresi, George C. Dix Professor of Constitutional Law, Northwestern 
University School of Law; Special Assistant to the Attorney General, 
U.S. Department of Justice 1985-87 

Terry Calvani, Freshfields Bruckhaus Deringer LLP; Commissioner, Federal Trade 
Commission 1983-90 

Thomas F. Campion, Jr., Drinker, Biddle & Reath, LLP 

David W. Carpenter,  Sidley Austin LLP 

Michael A. Carvin,  Jones Day; Deputy Assistant Attorney General, Office of Legal 
Counsel, U.S. Department of Justice 1987-1988; Deputy Assistant 
Attorney General, Civil Rights Division, U.S. Department of Justice 
1985-1987 

Richard A. Catalina, Jr., Catalina & Associates, A Professional Corporation 

Adam H. Charnes, Kilpatrick Stockton LLP;  Principal Deputy Assistant Attorney 
General, Office of Legal Policy, U.S. Department of Justice 2002-
2003 

Eric R. Claeys, Assistant Professor of Law, Saint Louis University School of Law 

Robert F. Cochran, Jr., Louis D. Brandeis Professor of Law, Pepperdine University School of 
Law 

Louis R. Cohen,  Wilmer Cutler Pickering Hale and Dorr LLP; Deputy Solicitor 
General, U.S. Department of Justice 1986-88 

Charles J. Cooper,  Cooper & Kirk, PLLC; Assistant Attorney General, Office of Legal 
Counsel, U.S. Department of Justice 1985-88; Deputy Assistant 
Attorney General, Civil Rights Division, U.S. Department of Justice 
1982-84 

Douglas R. Cox, Gibson Dunn & Crutcher LLP; Deputy Assistant Attorney General, 
Office of Legal Counsel, U.S. Department of Justice 1990-93 

R. Ted Cruz, Solicitor General of Texas; Director, Office of Policy Planning, 
Federal Trade Commission 2001-03; Associate Deputy Attorney 
General, U.S. Department of Justice 2001 



 3 

Thomas R. Curtin, Graham Curtin & Sheridan PA; President, New Jersey State Bar 
Association 1993-94 

Makan Delrahim, Brownstein, Hyatt & Farber; Deputy Assistant Attorney General, 
Antitrust Division, U.S. Department of Justice 2003-05; Chief Counsel 
& Staff Director, Senate Judiciary Committee 2001-03 

George W. Dent, Jr., Schott-van den Eynden Professor of Law, Case Western Reserve 
University School of Law 

Viet Dinh,  Professor of Law, Georgetown University Law Center; Bancroft 
Associates PLLC; Assistant Attorney General for Legal Policy, U.S. 
Department of Justice 2001-03 

Mitchell F. Dolin, Covington & Burling 

Charles W. Douglas, Sidley Austin LLP 

Dennis J. Drasco, Lum, Danzis, Drasco & Positan, LLC; Immediate Past Chair, 
American Bar Association, Section of Litigation; Second Vice 
President, Association of the Federal Bar of the State of New Jersey 
2004-05 

Charles S. Duggan, Davis Polk & Wardwell, Associate Counsel to the President, 2004-05 

Brett L. Dunkelman, Osborn Maledon, P.A. 

Mark Dwyer, Counsel to the District Attorney, New York County District 
Attorney’s Office 

John C. Eastman,  Professor of Law, Chapman University School of Law, Director, The 
Claremont Institute Center for Constitutional Jurisprudence 

Roy T. Englert, Jr.,  Robbins, Russell, Englert, Orseck & Untereiner; Assistant to the 
Solicitor General, U.S. Department of Justice 1986-89 

Jerry Fitzgerald English, Cooper, Rose and English; Commissioner, Port Authority of New 
York and New Jersey 1979-88; Commissioner, New Jersey 
Department of Environmental Protection 1979-82; Counsel to the 
Governor of New Jersey 1974-79; New Jersey State Senator 1971-72 

Samuel Estreicher,  Dwight D. Opperman Professor of Law & Co-Director, Institute for 
Judicial Administration, New York University School of Law; Of 
Counsel, Jones Day 

Mark L. Evans, Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C.; General 
Counsel, Interstate Commerce Commission 1976-79; Assistant to the 
Solicitor General, U.S. Department of Justice 1972-76 

Tyrone C. Fahner, Mayer, Brown, Rowe & Maw LLP; Attorney General for the State of 
Illinois 1980-83; Director, Illinois Department of Law Enforcement 
1977-79; Assistant U.S. Attorney for the Northern District of Illinois 
1971-75 

Donald M. Falk, Mayer, Brown, Rowe & Maw LLP 

H. Bartow Farr III,  Farr & Taranto; Assistant to the Solicitor General, U.S. Department of 
Justice 1976-78 
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John Fee, Associate Professor of Law, J. Reuben Clark Law School, Brigham 
Young University  

Allen Ferrell, Greenfield Professor of Law, Harvard Law School 

Clifford S. Fishman, Professor of Law, Columbus School of Law, The Catholic University 
of America 

Noel J. Francisco, Jones Day; Deputy Assistant Attorney General, Office of Legal 
Counsel, U.S. Department of Justice 2003-05; Associate Counsel to 
the President 2001-03 

Jeremy D. Frey, Pepper Hamilton LLP; Assistant U.S. Attorney-In-Charge (Camden), 
District of New Jersey 1987-2000 

Charles Fried,  Beneficial Professor of Law, Harvard Law School; Associate Justice 
Supreme Judicial Court of Massachusetts 1995-99; Solicitor General 
of the United States 1985-89 

Nicole Stelle Garnett, Lilly Endowment Associate Professor of Law, University of Notre 
Dame Law School 

Richard W. Garnett, Lilly Endowment Associate Professor of Law, University of Notre 
Dame Law School 

John Garvey, Dean, Boston College Law School; Assistant to the Solicitor General, 
U.S. Department of Justice 1981-84 

Jim Gash, Associate Dean for Student Life, Associate Professor of Law, 
Pepperdine University School of Law 

Kenneth S. Geller,  Mayer, Brown, Rowe & Maw LLP; Deputy Solicitor General, U.S. 
Department of Justice 1979-86; Assistant to the Solicitor General, U.S. 
Department of Justice 1975-79 

John J. Gibbons, Gibbons, Del Deo, Dolan, Griffinger & Vecchione, P.C.; Judge, U.S. 
Court of Appeals for the Third Circuit 1970-90; Chief Judge, U.S. 
Court of Appeals for the Third Circuit 1987-90 

Robert J. Giuffra, Jr., Sullivan & Cromwell LLP; Chief Counsel, U.S. Senate Committee on 
Banking, Housing, and Urban Affairs 1995-96 

Mary Ann Glendon, Learned Hand Professor of Law, Harvard Law School 

Arthur F. Golden, Davis Polk & Wardwell 

Robert M. Goodman, Greenbaum, Rowe, Smith & Davis LLP; Assistant U.S. Attorney, 
District of New Jersey 1978-84 

Craig R. Gottlieb, Deputy City Solicitor for Appeals and Legislation, City of 
Philadelphia Law Department 

Lino A. Graglia, A. Dalton Cross Professor of Law, University of Texas School of Law 

David J. Grais, Dewey Ballantine LLP 

Griffith L. Green, Sidley Austin LLP 

Michael R. Griffinger, Gibbons, Del Deo, Dolan, Griffinger & Vecchione, P.C. 

Marc Gross, Greenbaum, Rowe, Smith & Davis, LLP 
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Randall Guynn, Davis Polk & Wardwell 

John G. Harkins, Jr., Harkins Cunningham LLP 

Edward A. Hartnett, Richard J. Hughes Professor of Constitutional Law, Seton Hall 
University School of Law; Assistant Federal Defender, District of 
New Jersey 1988-90 

Joseph A. Hayden, Walder, Hayden & Brogan, P.A.; President, Association of the Federal 
Bar of New Jersey; Former President, Association of Criminal 
Defense Lawyers of New Jersey 1985-86 

Arthur D. Hellman, Professor of Law, Sally Ann Semenko Endowed Chair, University of 
Pittsburgh School of Law 

Robert A. Helman, Mayer, Brown, Rowe & Maw LLP  (former chairman of the firm)      

Gail Heriot, Professor of Law, University of San Diego School of Law 

Joseph Hoffmann, Harry Pratter Professor of Law, Indiana University - Bloomington 

Mark D. Hopson,  Sidley Austin LLP 

Alan I. Horowitz, Miller & Chevalier, Chartered; Assistant to the Solicitor General, U.S. 
Department of Justice 1979-90 

George W. Jones,  Sidley Austin LLP; Assistant to the Solicitor General, U.S. 
Department of Justice 1980-83 

Jay T. Jorgensen,  Sidley Austin LLP 

William F. Jung, Jung & Sisco, P.A. 

Michael K. Kellogg, Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C.; Assistant to 
the Solicitor General, U.S. Department of Justice 1987-89; Assistant 
U.S. Attorney, Southern District of New York 1984-86;  

Kenneth N. Klee, Professor of Law, UCLA School of Law 

Douglas W. Kmiec, Chair & Professor of Constitutional Law, Pepperdine University 
School of Law; Assistant Attorney General, Office of Legal Counsel, 
U.S. Dept. of Justice 1985-89 

Scott G. Knudson, Briggs and Morgan P.A. 

John M. Kunst, Jr., Dinsmore & Shohl LLP 

Philip Allen Lacovara,  Mayer, Brown, Rowe & Maw LLP; Deputy Solicitor General, U.S. 
Department of Justice 1972-73; Special Assistant to the Attorney 
General, 1969-70; Counsel to the Watergate Special Prosecutor, 1973-
74; Assistant to the Solicitor General, U.S. Department of Justice 
1967-69 

Frederick Lambert, Professor of law, University of California Hastings College of Law 

Joseph P. LaSala, McElroy, Deutsch, Mulvaney & Carpenter, LLP 

Albert Lauber, Director, Graduate Programs in Tax and Securities, Georgetown 
University Law School; Deputy Solicitor General, U.S. Department of 
Justice 1986-1987; Tax Assistant to the Solicitor General, U.S. 
Department of Justice 1983-1985 
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David L. Lawson, Sidley Austin LLP 

Gary S. Lawson,  Abraham & Lillian Benton Scholar Professor of Law, Boston 
University School of Law 

Alfred J. Lechner, Jr., Vice President, Chief Counsel Litigation, Tyco International (US) Inc.; 
Partner, Morgan, Lewis & Bockius LLP 2001-05; Judge, U.S. District 
for the District of New Jersey 1986-2001; Judge, New Jersey Superior 
Court 1984-86 

Michael S. Lee, General Counsel to Utah Governor Jon M. Huntsman, Jr.; Assistant 
U.S. Attorney for the District of Utah 2002-05 

Thomas R. Lee, Professor of Law, J. Reuben Clark Law School, Brigham Young 
University; Deputy Assistant Attorney General, Civil Division, U.S. 
Department of Justice 2004-05   

David G. Leitch,  Senior Vice President & General Counsel, Ford Motor Company; 
White House Deputy Counsel 2002-2005; Deputy Assistant Attorney 
General, Office of Legal Counsel, U.S. Department of Justice 1990-93 

Andrew W. Lester, Lester, Loving & Davies, P.C.; Adjunct Professor, Oklahoma City 
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the ideas that have been thrown out today. We appreciate your ef-
fort and we will also appreciate any continuing advice and counsel
that you might be able to provide us.

Senator GRAHAM. Thank you. We'll have the next panel. Thank
you. [Recess.]

Thank you all for being patient. I apologize. The Senate on a
good day is a hard place to run. We have had five back to back
votes, and you have been very patient. Our first panel was terrific.
Thank you all for coming and helping this committee with a very
difficult series of decisions to make. You are all well-known and re-
spected. Senator Nelson, would you like to-

Senator BEN NELSON. No, Mr. Chairman, I think we would like
to go right to the panel. Thank you very much. I do want to thank
the panel, though.

Senator GRAHAM. Mr. Barr.

STATEMENT OF HON. WILLIAM P. BARR, FORMER ATTORNEY
GENERAL OF THE UNITED STATES

Mr. BARR. Thank you, Mr. Chairman. Let me say that I think
your opening statement was one of the most cogent explanations of
where we are and I really agree with everything you said. I think
the administration's policies are justified and lawful and that they
are fully in accord with the law of war, and I think frankly, Sen-
ator, the thing that makes it appear messy is not because of any-
thing the administration or our military is doing. I think the real-
ly-

Senator GRAHAM. Could I interrupt here? I don't mean messy as
a blame term. It's just a legal situation that's hard to deal with,
no one is at fault. I think we did a good job defining enemy combat-
ant status and military tribunals but the courts are now in play.
What has made it messy is habeas and is the worst way imag-
inable in my opinion to deal with the legal problems that we face.
I just wanted to interject that it's not because anybody did any-
thing wrong. It's just the nature of the legal situation we find our-
selves in.

Mr. BARR. That's right, and you made that clear, Senator. I fully
agree with that. I think the confusion arises from several different
sources. One is the tendency for people at large, and for judges, to
confuse war with, law enforcement activities which are totally dif-
ferent from a constitutional standpoint. Another is, I think we
would all recognize that over the past 30 years there has been ex-
pansion of judicial power. Judges are more and more willing to try
to sort of second-guess and make decisions that heretofore they
have relied on accountable political officials to make. That's now
carrying over into the war area, unfortunately. I think there's also
been, since Watergate, a depreciation of the importance of execu-
tive power. Executive power to our framers really meant some-
thing, they viewed it as a distinctive kind of power to deal with exi-
gent circumstances that really weren't amenable to setting all the
rules out in advance, which is what the legislature does, or through
the judicial method, which is to try to apply absolute objective
standards and then weigh the evidence to see whether something
is in or out.
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Now, in our war, as opposed to our law enforcement, there are
two important attributes that I think we have to recognize. One is
it that it is subject to the laws of war, and the other is that funda-
mental decisions that have to be made in war are executive in na-
ture. The framers did not give the commander in chief authority
to the President because they played enie-meanie-miney-mo or
flipped a coin; they felt that the President, that the executive, had
to make the kinds of decisions that came up, who was to be ap-
proached as the enemy, what force was to be-yes.

Senator MCCAIN. The Constitution says very clearly, "to declare
war, grant letters of marque and reprisal and make rules con-
cerning captures on land and water." So I don't understand your
logic there, that it's all up to the executive.

Mr. BARR. No, I'm saying that the executive is the Commander
in Chief.

Senator MCCAIN. The executive is Commander in Chief, but the
Constitution says Congress shall make rules concerning captures
on land and water.

Mr. BARR. Okay, well, let's discuss that provision, Senator.
Senator MCCAIN. Let's discuss it. Yes.
Mr. BARR. In the 18th century and at the time of the framing of

the Constitution there was a concept that when a state of war ex-
isted, all the citizens of the two communities could engage in hos-
tilities against each other, willy-nilly, and the concern was under
international law and the evolution of that law was the countries
should give specific license to who was going to wage combat on be-
half of a society through regular means. That's why reprisals, let-
ters of marque and making the rules governing captures were es-
tablished. It was who is going to fight on behalf of the Republic.
That's what that provision deals with. But you don't find many
statutes to try to anticipate in advance and set forth in codification
how we are going to fight a particular war. That's the point I'm
making. It's very hard to make these rules in a statutory strait-
jacket, that sort of says how we're going to fight or define with pre-
cision every category.

Turning to the situation in Guantanamo, these are people being
held as detainees. There is no due process requirement as far as
foreign persons are concerned to have adversary hearings to deter-
mine whether someone is or is not a detainee. However, in this
case, because of the nature of this war, we have provided these in-
dividuals with more process than any set of prisoners in wartime
has ever received, through annual reviews, through multilevel bat-
tlefield and theater reviews, and now through CSRT, which is a
hearing procedure.

Senator MCCAIN. Not one is going to be tried.
Mr. BARR. Excuse me?
Senator MOCAIN. Not one is going to trial.
Mr. BARR. I'm sympathetic with the notion we should start try-

ing these people. But the fact of the matter is from a legal stand-
point, we did catch Hess in 1939, I believe; we tried him in 1946.
If people are being held as detainees, there is no immediate need
to try them for war crimes if they are detained anyway as detain-
ees. Now, I think it's largely a prudential judgment as to when we
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bring charges against these people and I'm sympathetic to the no-
tion we that should proceed with that.

I'd like to get a little bit into this issue. I'd like to open up a can
of worms and get into this issue of interrogation. Because we fre-
quently hear a lot of people criticize the administration, but it
seems to me that when an enemy is operating as these people are,
they are committing two horrific crimes against humanity.

One is they are disguising themselves as civilians and hiding out
among civilians. That in itself is an atrocity, because it increases
the vulnerability of civilians, and because you have to sort out who
is the enemy and who isn't. Second, they are carrying out delib-
erate attacks against civilians. So these are two grave crimes.

When you are fighting that kind of an enemy, as opposed to
enemy that is fighting by the laws of war, it seems to me critical
and a moral imperative that you take every step you can to figure
out who is the enemy and who isn't the enemy. I don't know of any
organization like this that has ever been counteracted without that
coercive interrogation, by capturing an individual and then figuring
out who else is involved and who they're reporting to and who else
is in the cell. This is really the main intelligence means you have
of defeating an organization like this.

Now, I can understand if someone wants to say there is no right
to coercive interrogation. I disagree with that as a moral matter,
but I have not heard the critics saying that. If you can use coercion
in interrogation, the question is where you draw the line. This ad-
ministration says they're not going to engage in torture, but they
will engage in coercive interrogation, and I'm not sure if it would
be helpful for Congress to try to figure out what exactly constitutes
torture and what's coercion under the circumstances.

Finally, let me just say I'm not sure the definition of enemy com-
batant is really the problem here. Like any rule that deals with a
complicated area, it has to be necessarily framed in general terms
and applied to meet the circumstances. You said, Mr. Chairman, at
the beginning, war is fluid; the enemy adapts; we have to adapt.
Now we are dealing with an enemy that is consciously trying to
avoid these categories and organize themselves in a way, not only
to avoid detection, but so they have cover stories for whatever they
do. So, there are some areas like fraud, for example, where we pro-
hibit fraud. Fraud is a general term. It's very hard to codify that
and think of all the instances that could be considered fraud, and
I think the definition of combatant is that kind of definition and
it has two components. One, you are either part of the armed force
of the enemy or you are providing direct support to the military op-
erations, or hostilities and normally, when you are fighting an
army that's a regular army, that's easy to discern. But when you
are fighting a guerrilla army it is sometimes hard. I'm worried that
if we try to codify, and think of all the different instances where
someone could be providing that kind of support, we'll leave things
out, or we'll create mischief.

So those are some opening thoughts, Mr. Chairman, I'd be glad
to answer any questions you have.

[The prepared statement of Attorney General Barr follows:]
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PREPARED STATEMENT BY WILLIAM P. BARR

Mr. Chairman, and members of the subcommittee, I am pleased to provide my
views on the important issues surrounding our response as a Nation to attacks
against our homeland and the continuing national security threat posed by al
Qaeda. By way of background, I have previously served as Assistant Attorney Gen-
eral for the Office of Legal Counsel, the Deputy Attorney General, and the Attorney
General of the United States. I have also served on the White House staff and at
the Central Intelligence Agency (CIA). The views I express today are my own.

My remarks today focus on the detention of foreign enemy combatants captured
during our military campaign against the Taliban and al Qaeda and, specifically,
on the adequacy of the procedures governing their continued detention as enemy
combatants and, in the cases of some detainees, their prosecution before military
commissions for violations of the laws of war.

In my view, the criticisms of the administration's detention policies are without
substance. The administration's detention measures are squarely in accord with the
time-honored principles of the law of war and supported by over 230 years of unbro-
ken legal and historical precedent.

It is important to understand that the United States is taking three different lev-
els of action with respect to the detainees. These are-frequently confused in the pop-
ular media.

First, as a threshold matter, the United States is detaining all these individuals
simply by virtue of their status as enemy combatants. It is well established under
the laws of war that enemy forces are subject to capture and detention, not as a
form of punishment, but to incapacitate the enemy by eliminating their forces from
the battlefield. Captured enemy forces are normally detained for as long as the
enemy continues the fight.

The determination that a particular foreign person seized on the battlefield is an
enemy combatant has always been recognized as a matter committed to the sound
judgment of the Commander in Chief and his military forces. There has never been
a requirement that our military engage in evidentiary proceedings to establish that
each individual captured is, in fact, an enemy combatant. Nevertheless, in the case
of the detainees at Guantanamo, the Deputy Secretary of Defense and the Secretary
of the Navy have established Combatant Status Review Tribunals (CSRTs) to per-
mit each detainee a fact-based review of whether they are properly classified as
enemy combatants and an opportunity to contest such designation.

As to the detention of enemy combatants, World War II provides a dramatic ex-
ample. During that war, we held hundreds of thousands of German and Italian pris-
oners in detention camps within the United States. These foreign prisoners were not
charged with anything; they were not entitled to lawyers; they were not given access
to U.S. courts; and the American military was not required to engage in evidentiary
proceedings to establish that each was a combatant. They were held until victory
was achieved, at which time they were repatriated. The detainees at Guantanamo
are being held under the same principles, except, unlike the Germans and Italians,
they are actually being afforded an opportunity to contest their designation as
enemy combatants.

Second, once hostile forces are captured, the subsidiary question arises whether
they belonged to an Armed Force covered by the protections of the Geneva Conven-
tions and hence entitled to prisoner of war (POW) status? If the answer is yes, then
the captives are held as prisoners of war entitled to be treated in accord with the
various "privileges" of the Convention. If the answer is no, then the captives are
held under humane conditions according to the common law of war, though not cov-
ered by the various requirements of the Convention. The threshold determination
in deciding whether the Convention applies is a "group" decision, not an individual-
ized decision. The question is whether the military formation to which the detainee
belonged was covered by the Convention. This requires that the military force be
that of a signatory power and that it also comply with the basic requirements of
Article 4 of the Treaty, e.g., the militia must wear distinguishing uniforms, retain
a military command structure, and so forth. Here, the President determined that
neither al Qaeda nor Taliban forces qualified under the Treaty, and he was obvi-
ously correct in that decision.

The third kind of action we are taking goes beyond simply holding an individual
as an enemy combatant. It applies so far only to a subset of the detainees and is
punitive in nature. In some cases, we are taking the further step of charging an in-
dividual with violations of the laws of war. This involves individualized findings of
guilt. Throughout our history we have used military tribunals to try enemy forces
accused of engaging in war crimes. These tribunals are sanctioned by the laws of
war. Shortly after the attacks of September 11, the President established military
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commissions to address war crimes committed by members of al Qaeda and their
Taliban supporters.

Again, our experience in World War II provides a useful analog. While the vast
majority of Axis prisoners were simply held as enemy combatants, military commis-
sions were convened at various times during the war, and in its immediate after-
math, to try particular Axis prisoners for war crimes. One notorious example was
the massacre of American troops at Malmedy during the Battle of the Bulge. The
German troops responsible for these violations were tried before military courts.

I would like to address each of these matters, but before doing so I would like
to discuss briefly the legal and Constitutional framework that governs our activities.

I. THE CONSTITUTIONAL FRAMEWORK

Most of the carping and criticism I have heard over the administration's policies
are based on a completely false premise-that our operations against al Qaeda are
in the nature of law enforcement activities and therefore that, when our forces seize
someone, the government is subject to all the constraints, process-requirements andrules that apply in the criminal justice context. This is a dangerous misconception.
This is not "Hawaii Five-O." We are not "booking them, Danno." This is a war-not
in a figurative, but in a very literal, real sense. We are in an armed conflict with
foreign enemy forces who are trying to kill us.

There is a clear and critical distinction between the role the government plays
when it is enforcing our domestic laws against members of our body politic, and the
role it plays when it is defending the body politic from armed assault by an external
enemy. This distinction is critically important because the scope of the government's
power and the restrictions we place on the government differ fundamentally depend-
ing on which function the government is performing.

When the government enforces law within the community by seeking to discipline
an errant member, the Constitution is concerned with dividing, diluting, and weak-
ening the government, which it does both by hemming it in with restrictions and
by investing those against whom it is acting with "rights"--creating, in a sense, a
level playing field as between the government and the individuals it is seeking to
discipline. But when the government is defending the community against armed at-
tacks by a foreign enemy, the Constitution seeks to unify and strengthen the power
of the government. It does not grant rights to our foreign enemies. It is concerned
with one thing-preserving the freedom of our political community by destroying the
external threat.

To gain a better appreciation of this dichotomy, it is useful to "go back to basics."
What is a Constitution? It is the fundamental agreement by which a certain people
bind themselves together as a separate and distinct political community. It sets
forth the internal rules by which the particular body politic will govern itself. Our
Constitution was not written to govern the world as a whole. It was written for "the
people"-the American people

There were two chief reasons why the American people decided to establish a Fed-
eral Government-to "ensure domestic Tranquillity" and to "provide for the common
defence." To achieve the first purpose, the Federal Government is given its domestic
law enforcement functions; to achieve the second purpose, the Federal Governmentis given its warfighting or national defense powers.

When the government acts in its law enforcement capacity, the government's role
is disciplinary. It preserves "domestic Tranquillity" by punishing an errant member
of society for transgressing the internal rules of the body politic. However, theFramers recognized that in the name of maintaining domestic order an overzealous
government could oppress the very body politic it is meant to protect. The govern-
ment itself could become an oppressor of "the people."

Thus our Constitution makes the fundamental decision to sacrifice efficiency in
the realm of law enforcement by guaranteeing that no punishment can be meted out
in the absence of virtual certainty of individual guilt. Both the original Constitution
and the Bill of Rights contain a number of specific constraints on the executive's
law enforcement powers, many of which expressly provide for a judicial role as a
neutral arbiter or "check" on executive power. In this realm, the executive's subjec-
tive judgments are irrelevant; it must gather and present objective evidence of guilt
satisfying specific constitutional standards at each stage of a criminal proceeding.
The underlying premise in this realm is that it is better for society to suffer the
cost of the guilty going free than mistakenly to deprive an innocent person of life
or liberty.

The situation is entirely different in armed conflict where the entire nation facesan external threat. In armed conflict, the body politic is not using its domestic dis-
ciplinary powers to sanction an errant member, rather it is exercising its national
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defense powers to neutralize the external threat and preserve the very foundation

of all our civil liberties. Here, the Constitution is not concerned with handicapping
the government to preserve other values. The Constitution does not confer "rights"

on foreign persons confronted in the course of military operations, nor does the judi-
cial branch sit as a "neutral arbiter" as between our society and our foreign en-
emies, or a second-guesser of military decisions. Rather, the Constitution is designed
to maximize the government's efficiency to achieve victory-even at the cost of "col-
lateral damage" that would be unacceptable in the domestic realm.

What is this Constitutional framework for fighting a war? In framing the Con-
stitution, the Founders did something that was unimaginable just a dozen years be-
fore the Convention. They created a single powerful Chief Executive, vested in that.
office all "The Executive power," and conferred on that official the power as "Com-
mander in Chief." They did this for two reasons. First, from bitter experience in
fighting the Revolution, they concluded that, when fighting a foreign war, the Na-
tion's military power had to be maximized by putting directive authority into a sin-
gle set of hands. Second, they understood that the kinds of decisions involved in war
are inherently "executive" in character. Like all the classical philosophers, the
founders viewed executive power as a distinctive type of power quite different from
either judicial or legislative power. They understood that contingencies arise that
are simply not amenable to being handled by a set of hard-and-fast, adopted in ad-
vanced by a legislature or applied after-the-fact by judges.

The pre-eminent example is military decision making, which calls for judgments
that cannot be reduced to neat objective tests, but rather requires the exercise of
prudential judgment. Warfare requires that certain decisions be made on an ongoing
basis: how, and against whom, should military power be applied to achieve the mili-
tary and political objectives of the campaign. The Framers created one office-a
President, elected by all the people of the country and alone accountable to all the
people-to make these decisions. If the concept of a commander in chief means any-
thing, it must mean that the office holds the final and conclusive authority to direct
how force is to be used.

It is simply inarguable that, in confronting al Qaeda, the United States is fighting
a war. Al Qaeda is a highly organized foreign force that has openly declared war
on the United States and launched a series of carefully coordinated attacks, here
and abroad, for the purpose of imposing its will on our country. These are organized
armed attacks to achieve political objectives. That is the very essence of war. The
fact that al Qaeda does not formally control a nation state does not make our con-
test with them any less a war. We ave fought foreign political factions before. The
fact that al Qaeda seeks to operate in secret, disguising itself among civilians, and
striking out in violation of the laws of war, does not change the essential character
of their acts. We have fought irregular enemies before.

I think the American people fully understand that this is a real war. We can
apply a common sense test to see that this is so. Suppose that tomorrow we were
to determine that we had located Osama bin Laden in his hideout. Would the Amer-
ican people think it legitimate for us to peremptorily drop a bomb on the location
to kill him? Or do you think that the American people would think that Osama bin
Laden (as he sits in his lair) has rights under our Constitution and that we would
have to give warning and try to capture him alive for trial? Do we really think that
we could only deal with Osama bin Laden as a criminal suspect and could only use
lethal force to the extent permitted against such suspects? The overwhelming major-
ity of Americans clearly understand that, when we locate them, it would be perfectly
appropriate for us to use peremptory force against Osama bin Laden and his associ-
ates solely for the purpose of destroying them. That is because they understand this
is a war.

I hear a lot of hand-wringing about civil liberties in connection with the Guanta-
namo detainees. I fail to see how our holding of those detainees raises legitimate
civil liberties issues. It seems to me there are two respects in which fighting a war
against a foreign enemy can be said to raise "civil liberties" concerns, and neither
apply to the Guantanamo detainees. First, even where the government is using mili-
tary power only against foreign persons who have no connection with the United
States, there is the danger that, the government might impose domestic security
measures that trench upon the liberties of our own people. For example, the govern-
ment might assert rights of censorship, rationing, or broader search powers. The
government's claim in such cases is not that the people are the "enemy," but that
the exigencies of war require greater imposition on the people. This is allegedly the
kind of issue raised by the Patriot Act. But this is not what we are discussing today.

The second type of civil liberty concern arises where the government directs its
military power against its own people. In many of our foreign wars, there have been
American citizens who have fought with the enemy. In World War II, for example,
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there were hundreds who did so, including some natural born citizens. As the Su-preme Court recently ruled in the Hamdi case, the government can legitimately usemilitary power against citizens who are part of enemy forces and can detain them
as "enemy combatants." But, in such cases involving our own citizens, civil libertiesconcerns naturally arise. In theory, there is a risk that the government might op-press the body politic, and bypass law enforcement procedures, simply be using waras a pretext for labeling innocent citizens as enemies. Thus, the administration hasalways acknowledged that citizens have the right to habeas corpus and that somelevel of judicial scrutiny is required to ensure that the government is not just actingpretextually. Thus, as the Hamdi court ruled, some unspecified due process rightsmay apply when the government seeks to hold its own citizen s foreign enemies.

None of this applies here, however. As far as I am aware, none of the detainees atGuantanamo are American citizens.

II. THE PROPRIETY OF THE ADMINISTRATION'S DETERMINATIONS
With foregoing basic principles in mind, let us turn to the various issues thathave been raised-namely: (1) whether the detainees at Guantanamo can be heldwithout greater process than they are already being afforded; (2) whether these alQaeda or Taliban forces are entitled to the protections of the Geneva Convention;

and (3) whether some of the detainees may be tried for war crimes before the mili-
tary commissions established by the President.
A. The Detention of the Guantanamo Captives as "Enemy Combatants"

As I stated at the outset, and as the Supreme Court just reaffirmed in Hamdi,an inherent part of war is capturing and holding enemy forces for the duration ofhotilities. While Hamdi teaches that American citizens cannot be so held without
some process, there has never been a requirement that our military engage in evi-dentiary proceedings to establish that each foreign person captured is, in fact, anenemy combatant. On the contrary, the determination that a particular foreign per-son is an enemy combatant has always been recognized as a matter committed tothe sound judgment of the commander in chief and his military forces.Now obviously the military has procedures for reviewing whether persons beingdetained deserve to be held as "enemy combatants." In the case of the Guantanamo
detainees, their status has been reviewed and re-reviewed within the executivebranch and the military command structure. Nevertheless, the argument is beingadvanced that foreign persons captured by American forces in the course of militaryoperations have a due process right under the fifth amendment to an evidentiaryhearing to fully litigate whether they are, in fact, enemy combatants. We have takenand held prisoners in war for over 230 years, and the suggestion that, as a legalmatter, we owed each foreign detainee a trial is just preposterous.

Now the easy and short answer to this particular criticism about the Guantanamo
detainees is that the claim has been totally mooted by the military's voluntary useof the CSRT process. Under these procedures, each detainee is given the opportunityto contest his status as an enemy combatant. To my knowledge, we have providedmore "process" for these detainees than for any group of wartime prisoners in ourhistory. While clearly not required by the Constitution, these measures were adopt-ed by the military as a prudential matter. They were modeled on those that theHamdi decision indicated would be sufficient for holding an American citizen as anenemy combatant. Obviously, if these procedures are sufficient for American citi-zens, they are more than enough for foreign detainees who have no colorable claimto due process rights.

Indeed, most of the process embodied in the CSRT parallel and even surpass therights guaranteed to American citizens who wish to challenge their classification asenemy combatants. The Supreme Court has indicated that hearings conducted to de-termine a detainee's prisoner-of-war status, pursuant to the Geneva Convention,2
could satisfy the core procedural guarantees owed to an American citizen.3 In cer-tain respects, the protocols established in the CSRTs closely resemble a status hear-ing, as both allow all detainees to attend open proceedings, to use an interpreter,
to call and question witnesses, and to testify or not testify before the panel. 4 Fur-thermore, the United States has voluntarily given all detainees rights that are notfound in any prisoner-of-war status hearing, including procedures to ensure the

1Hamdi v. Rumsfeld, 124. S.Ct. 2633 (2004).2 The procedures are created under Army Regulation 190-8. Opening Brief for the United
States, Odah v. United States, at 31.3Hamdi, 124 S.Ct. at 2651.

4 Opening Brief in Odah at 33-34.
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independence of panel members and the right to a personal representative to help

the detainee prepare his case.5
Nevertheless, there appear to be courts and critics who continue to claim that the

Due Process Clause applies and that the CSRT process does not go far enough. I

believe these assertions are frivolous.
I am aware of no legal precedent that supports the proposition that foreign per-

sons confronted by U.S. troops in military operations have fifth amendment rights

that they can assert against the American troops. On the contrary, there are at

least three reasons why the fifth amendment has no applicability to such a situa-

tion. First, as the Supreme Court has consistently held, the fifth amendment does

not have extra-territorial application to foreign persons outside the United States.6

As Justice Kennedy has observed, "ITlhe Constitution does not create, nor do gen-

eral principles of law create, any juridical relation between our country and some

undefined, limitless class of non-citizens who are beyond our territory."7 Moreover,

as far as I am aware, prior to their capture, none of the detainees had taken any

voluntary act to place themselves under the protection of our laws; their only con-

nection with the United States is that they confronted U.S. troops on the battlefield.

Finally, the nature of the power being used against these individuals is not the do-

mestic law enforcement power-we are not seeking. to subject these individuals to

the obligations and sanctions of our domestic laws-rather, we are waging war

against them as foreign enemies. As I have already explained, this is a context in

which the concept of due process is inapposite.
In society today, we see a tendency to impose the judicial model on virtually every

field of decisionmaking. The notion is that the propriety of any decision can be

judged by determining whether it satisfies some objective standard of proof and that

such a judgment must be made by a "neutral" arbiter based on an adversarial evi-

dentiary hearing. What we are seeing today is an extreme manifestation of this-

an effort to take the judicial rules and standard applicable in the domestic law en-

forcement context and extend them to the fighting of wars. In my view, nothing

could be more farcical, or more dangerous.
Let us make no mistake about it. Any extension of due process rights to foreign

adversaries in war would effectuate probably the most profound shift in power in

our Constitutional history. Any decision that affected the .life or liberty of the for-

eign persons being confronted by our Armed Forces would be subject-to judicial re-

view. Either before or after military actions are taken, judges, purporting to balance

all the competing interests, would pronounce whether the actions passed legal mus-

ter. This would make the judges the ultimate decision makers. For the first time

in our history, judges would be in charge of superintending the fighting of wars.
These are not the "Men in Black" we should want to see in charge of fighting our

wars. A moment's reflection should tell us that courts and judges lack both the insti-

tutional capacity and the political accountability for making these types of decisions.
As I observed above, at the heart of a commander's military decisions is the judg-

ment of what constitutes a threat or potential threat and what level of coercive force
should be employed to deal with these dangers. These decisions cannot be reduced

to tidy evidentiary standards, some predicate threshold, that must be satisfied as

a condition of the President ordering the use of military force against a particular
individual. What would that standard be? Reasonable suspicion, probable cause,
substantial evidence, preponderance of the evidence, or beyond a reasonable doubt?

Does anyone really believe that the Constitution prohibits the President from using

coercive military force against a foreign person-detaining him-unless he can sat-
is a particular objective standard of evidentiary proof?.

Let me posit a battlefield scenario. American troops are pinned down by sniper
fire from a village. As the troops advance, they see two men running from a building
from which the troops believe they had received sniper fire. The troops believe they
are probably a sniper team.- Is it really being suggested that the Constitution vests
these men with due process. rights as against the American soldiers? When do these
rights arise? If the troops shoot and kill them-i.e., deprive them of life-could it
be a violation of due process? Suppose they are wounded and it turns out they were
not enemy forces. Does this give rise to Bivens Constitutional tort actions for viola-

51d. at 34-35.
6Johnson v. Eisentrager, 339 U.S. 763 (1950); United States v. Verdugo-Urquidez, 494 U.S.

259 (1990) (explaining that "we have rejected the claim that aliens are entitled to fifth amend-
ment rights outside the sovereign territory of the United States"); Zadvydas v. Davis, 533 U.S.
678 (2001) (citing Eisentrager and Verdugo for the proposition that "[i]t is well established that
certain constitutional protections available to persons inside the United States are unavailable
to aliens outside of our geographic borders").

7Verdugo-Urquidez, 494 U.S. at 275 (Kennedy, J., concurring).
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tion of due process? Alternatively, suppose the fleeing men are captured and heldas enemy combatants. Does the due process clause really mean that they have tobe released unless the military can prove they were enemy combatants? Does theDue Process Clause mean that the American military must divert its energies andresources from fighting the war and dedicate them to investigating the claims of in-
nocence of these two men?

This illustrates why military decisions are not susceptible to judicial administra-tion and supervision. There are simply no judicially-manageable standards to eithergovern or evaluate military operational judgments. Such decisions inevitably involvethe weighing of risks. One can easily imagine situations in which there is an appre-ciable risk that someone is an enemy combatant, but significant uncertainty and nota preponderance of evidence. Nevertheless, the circumstances may be such that thePresident makes a judgment that prudence dictates treating such a person as hos-tile in order to avoid an unacceptable risk to our military operations. By their na-ture, these military judgments must rest upon a broad range of information, opin-ion, prediction, and even surmise. The President's assessment may include reportsfrom his military and diplomatic advisors, field commanders, intelligence sources, orsometimes just the opinion of frontline troops. He must decide what weight to giveeach of these sources. He must evaluate risks in light of the present state of theconflict and the overall military and political objectives of the campaign.Furthermore, extension of due process concepts as a basis for judicial supervisionof our military operations would be fundamentally incompatible with the power towage war itself, so altering and degrading that capacity as to negate the Constitu-tion's grant of that power to the President.
First, the imposition of such procedures would radically alter the character andmission of our combat troops. To the extent that the decisions to detain persons asenemy combatants are based in part on the circumstances of the initial encounteron the battlefield, our frontline troops will have to concern themselves with devel-oping and preserving evidence as to each individual they capture, at the same timeas they confront enemy forces in the field. They would be diverted from their pri--mary mission-the rapid destruction of the enemy by all means at their disposal-to taking notes on the conduct of particular individuals in the field of battle. Likepoliceman, they would also face the prospect of removal from the battlefield to give

evidence at post-hoc proceedings.
Nor would the harm stop there. Under this due process theory, the military wouldhave to take on the further burden of detailed investigation of detainees' factualclaims once they are taken to the rear. Again, this would radically change the na-ture of the military enterprise. To establish the capacity to conduct individualizedinvestigations and adversarial hearings as to every detained combatant would makethe conduct of war--especially irregular warfare-vastly more cumbersome and ex-pensive. For every platoon of combat troops, the United States would have to fieldthree platoons of lawyers, investigators, and paralegals. Such a result would injectlegal uncertainty into our military operations, divert resources from winning thewar into demonstrating the individual "fault" of persons confronted in the field ofbattle, and thereby uniquely disadvantage our military vis-a-vis every other fighting

force in the world.
Second, the introduction of an ultimate decisionmaker outside of the normal chainof command, or altogether outside the executive branch, would disrupt the unitarychain of command and undermine the confidence of frontline troops in their superiorofficers. The impartial tribunals could literally overrule command decisions regard-ing battlefield tactics and set free POWs whom American soldiers have risked orgiven their lives to capture. The effect of such a prospect on military discipline and

morale is impossible to predict.
In sum, the claim that the Guantanamo detainees are not getting adequate proc-ess is totally without substance. As foreign persons confronted by U.S troops on thebattlefield, they have no legal right to Constitutional due process. They are beingproperly held under the laws of war. They have, in fact, received the same process

that American citizens would get under the circumstances.I have heard some additional suggestion that it would be useful at this juncturefor Congress to adopt a precise definition of the category of persons who can be de-tained as "enemy combatants." I disagree. The existing definition that is now partof the common law of war is fully adequate and sensible. Any attempt by Congressto codify a more specific definition is unnecessary and would end up undulyhamstringing our military forces. Moreover, trying to frame a more specific statu-tory definition would be incompatible with the law of war as an evolving body of"common law"--one that develops with experience and can adapt to meet new andchanging circumstances. Especially given the state of affairs we face today and the
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type of enemy we are confronting, I think trying to lock in any particular verbal

formulation would be extremely unwise.
Certainly no legislative action is necessary to ensure that the President has ade-

Mate detention authority. The President's power does not come from Congress in.

the first place; it comes directly from Article II of the Constitution. After all, since
the country's inception, our military forces have engaged in at least 10 aj

and literally hundreds of military expeditions in which we have faced a broad range

of opposing forces, ranging from regular armies to irregular forces, including Bar-

bary pirates, hostile Indians, Mexican guerillas, Chinese Boxers, Villa's banditti,

Philippine Insurrectionists, and the Viet Cong, just to name a few.

No one has had the temerity to suggest that our forces in all these campaigns

lacked authority to capture the enemy, or that they needed some carefully-crafd

statute to do so. Nor, as far as I know, have we ever found it necessary or prudent

to define in advance with any statutory detail the class of persons who could be de-

tained in connection with our military operations. On the contrary, when Congress

has authorized force--either in declarations of war or otherwise--it has done so in

the most general terms in way that reinforces and augments the President's inher-

ent war fighting powers, not in a way that seeks to curtail them.
In dealing wit? foreign persons, the proper scope of military detention authority

is governed by the body of customary international law commonly referred to as "the

law of war." This body of law is in the nature of a "common law" that reflects the

usages of civilized nations. It is this "law of war" that has traditionally defined the

class of persons that may be detained and held in connection with military oper-

ations. That traditional definition is perfectly serviceable and has proven neither too

sweeping, nor too crabbed. There is simply no good reason to impose on our military

any greater constraint than already exist under those time-honored law-of-war prin-

ciples. There are obvious reasons why imposing greater limits on our Armed Forces

would be foolhardy.
Under the traditional law of war, the core principle is that military authorities

may capture and hold persons who are part of the enemy's forces, as well as those

who directly support hostilities in aid of enemy forces. By necessity, that definition

is cast in general terms. Even in classic warfare between regular armies, gray zones

can arise at the margin in determining who is directly supporting hostilities in aid

of enemy forces to a degree to make them subject to detention. Over time, those sub-

ject to detention has been found to include not only the actual armed fighters, but

also "civil persons . . . in immediate connection with an army, such as clerks, teleg-

raphists, aeronauts, teamsters, laborers, messengers, guides, scouts, and men em-

ployed on transport and military railways. . . ." W. Winthrop, Military Law and

Precedents 789 (2nd ed. 1920) (emphasis added).
As with any effort to classify an area as complex as war, definitions must retain

some generality. The fact that difficult judgment calls will inevitably arise on the

margin does not mean that any more precise definition makes sense or that the gen-

eral definition is faulty. These are not the kinds of activities that lend themselves

to exhaustive codification in advance. The genius of a common law system is that

it allows the law to develop guided by experience. I think any effort to codify "enemy

combatant" status with greater specificity will simply create a new set of gray zones,

arrest the rational development of the law of war based on real experience, and end

up unwisely putting our military in a statutory straightjacket.

B. Determination of Status under the Geneva Convention

The President has determined that neither members of al Qaeda nor Taliban

fighters are entitled to the protections of the Geneva Convention. While some lower

courts and critics have carped about this decision, there can be no doubt that al

Qaeda and the Taliban fail to meet the Geneva Convention's eligibility criteria.
It must be borne in mind that the choice here is not between applying the Geneva

Convention versus applying no law at all. Under the common law of war, military

detainees must be held under humane conditions-that is the general rule in the
absence of specific treaty agreement. The Geneva Convention establishes an addi-
tional level of special "privileges" that are to be enjoyed by the forces of those coun-
tries that conduct their military operations in accord with civilized norms, and that
agree to treat their own prisoners in like manner. The whole purpose for offering
these "privileges" is to promote adherence to the laws of war by rewarding those
countries that comply.

It is perverse to suggest that we should extend the privileges of the Geneva Con-
vention to al Qaeda or Taliban fighters-groups who have flagrantly flouted all civ-
ilized norms and are among the most perfidious and vicious in history. As one lead-

ing treatises in this area notes, "the only effective sanction against perfidious at-

tacks in civilian dress is deprivation of prisoner-of-war status." Rosas, The Legal
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Status of Prisoners of War 344. In 1987, when the Reagan administration rejecteda proposed protocol that would have extended POW rights to captured terrorists, hisdecision was almost universally hailed, with both the New York Times and theWashington Post weighing in with approving editorials.

If we did grant privileged status to al Qaeda and Taliban captives they wouldenjoy the right to be held in essentially the same billet conditions as the capturingcountry's own forces; the right to be immune from the full range of coercive interro-gation that would otherwise be permissible under the laws of war; and, if tried foroffenses, the right to be tried before the same kind of tribunal that would apply tothe capturing country's own troops. Voluntarily granting these rights to al Qaedaoperatives would make no sense; subvert the very goals the Conventions are in-tended to promote; and gravely impair our ability to break down al Qaeda as anorganization and to collect the intelligence essential to accomplish this.The Geneva Conventions award protected POW status only to members of "HighContracting parties."" Al Qaeda, a non-governmental terrorist organization, is nota high contracting party.9 This places al Qaeda-as a "group"-outside the laws ofwar. Furthermore, al Qaeda and the Taliban fail to meet the eligibility criteria setforth in Article 4 of the Geneva Convention. To qualify for protected status, the enti-ty must be commanded by a person responsible for his subordinates, be outfittedwith a fixed distinctive sign, carry its arms openly, and conduct its operations in
accordance with the laws of war.10

Al Qaeda and the Taliban fail to satisfy even one of these four bedrock require-ments. These enemies our Armed Forces face on the battlefield today make no dis-tinction between civilian and military targets and provide no quarter to their en-emies. They have no organized command structure and no military commander whotakes responsibility for the actions of his subordinates. Al Qaeda and the Talibanwear no distinctive sign or uniform and violate the laws of war as a matter ofcourse. Consequently, these organizations do not qualify for the POW protections
available under the Geneva Convention.

For these reasons, the President rightly concluded that al Qaeda and the Talibando not qualify for POW status under Article 4 of the Geneva Convention.l ThePresident's determination that the Geneva Convention does not apply to al Qaedaand Taliban members is conclusive. This determination was an exercise of the Presi-dent's war powers and his plenary authority over foreign affairs,12 and is bindingon the courts.13 Furthermore, the United States has made "group" determinationsof captured enemy combatants in past conflicts.14 Accordingly, "the accepted view"of Article 4 is that "if the group does not meet the first three criteria . . . the indi-vidual member cannot qualify for privileged status as a POW." iSAs far as I can tell, none of the President's critics have advanced any set of factsthat would call into question the merits of the President's decision. I have heardno serious argument that either al Qaeda or the Taliban fall within the require-ments of Article 4 and thus are entitled to protection under the Convention. Instead,what we see is a lot of sharp "lawyer's" arguments that the President is somehowprecluded from making a group decision and that the eligibility of detainees mustbe determined through individualized hearings before "competent tribunals." Thesearguments largely rest on a misreading of Article 5 of the Convention.
Article 5 of the Convention provides that:

[tihe present Convention shall apply to the persons referred to in Article4 from the time they fall into the power of the enemy and until their finalrelease and repatriation. Should any doubt arise as to whether persons,having committed a belligerent act and having fallen into the hands of theenemy, belong to any of the categories enumerated in Article 4, such per-

Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75
U.N.T.S. 135, art. 2.9See Memorandum for the Vice President, et al. from President, Re: Humane Treatment ofal Qaeda and Taliban Detainees at 1.

10 Id. at art. 4A(2).
"See Memorandum for the Vice President, et al. from President, Re: Humane Treatment ofal Qaeda and Taliban Detainees at 1.12United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936).13Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 410 (1964).14 See, e.g., Howard S. Levie, Prisoners of War in International Armed Conflict, 591nt'lStud.1, 61 (1977); Adam Roberts, Counterterrorism, Armed Force, and the Laws of War, 44 Survival

no. 1, 23-24 (Spring 2002)."W. Thomas Mallison and Sally V. Mallison, The Juridical Status of Irregular CombatantsUnder the International Humanitarian Law of Armed Conflict, 9 Case W. Res. J. Intl 39, 62(1977).
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sons shall enjoy the protection of the present Convention until such time

as their status has been determined by a competent tribunal.16

There is nothing in this Article that forecloses the President from reaching a

threshold decision that a particular military formation does satisfy the Treaty

standards. Since the Convention's coverage depends, in the first instance, on wheth-

er a group in which the detainee participated has the requisite attributes, it nec-

essarily calls for a "group" decision. Certainly, Article 5 does not mean that a

group's eligibility can be relitigated through a series of individualized proceedings.

By its terms, Article 5 applies only where an acknowledged belligerent raises a

doubt whether he is qualifies for POW status. I am not aware that any detainee

has raised any "doubt" as to his status. On the contrary, the principal argument

of critics has been that a detainee can successfully raise doubt, within the meaning

of Article 5, simply by asserting he is eligible. But the United States has expressly

refused to adopt a modification of the Treaty that sought to establish that regime.

It seems to me that, once a particular organization has been found not to qualify

under Article 4, no individualized inquiry under Article 5 is appropriate or nec-

essary unless a detainee is raising a plausible claim that he belongs to another cat-

egory that does qualify under Article 4. The classic example is the case of a pilot

who, after conducting his mission, is shot down, sheds his uniform trying to escape,
and is later apprehended and accused of sabotage. The evident purpose of Article

5 is to allow the pilot to make the claim that he is covered by the Geneva Conven-

tion because he carried out his belligerent acts as a member of the regular Armed

Forces of a signatory power. Here, the detainees have raised no colorable claims

that they are members of a force that falls within the categories set forth in Article

4.

C. The Propriety of Military Tribunals
I would like to turn, finally, to that group of detainees whom the United States

is accusing of committing violations of the laws of war. The President has, by order,
established military commissions to try these individuals for their offenses. While

the law of war once permitted summary execution for certain war crimes, the use

of military commissions has now emerged as the norm, affording a more regular

mechanism by which military commanders can impose punishment on enemy forces.
Ever since the Revolution, the United States has had a consistent practice of using

military commissions to try members of foreign forces for violations of the laws of

war. 17 Congress has long recognized the legitimacy of military commissions as a

means to prosecute war criminals,' 8 and the courts have specifically upheld their
use.'19

In one sense we seem to making progress. Originally, when the President promul-

gated his military tribunal order, there was a hue and cry in some quarters that

this was an end run around Article III courts and that all proceedings belonged in

out civilian court system. But at this stage there does not appear to be any real

argument that these trials belong in civilian courts. It now seems to be widely con-

ceded that military commissions are, in fact, the place where war crimes should be

prosecuted.
Some have suggested that there is a need for Congress to expressly authorize the

use of military commissions. There have also been suggestions that Congress should

dictate the precise procedures to be used in military commissions, and that these
should be required to mirror the process used in regular courts-martial. I disagree
with both of these suggestions.

First, there is no need for Congress to authorize military commissions. The au-

thority to establish military commissions is expressly granted to the President
under Article II of the Constitution as an inherent part of his power as "Commander
in Chief." It has long been recognized, both as a matter of legal theory and historical
practice, that the power to punish enemy forces is integral to a commander's author-
ity-it is one and the same with the commander's power to direct the killing or cap-

turing of enemy forces. Military commissions are thus a military instrument-a
means by which a commander attempts to control the conduct of enemy forces in

16 Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316,

75 U.N.T.S. 135, art. 5.
17William Winthrop, Military Law and Precedents, 464, 832 (2d ed. 1920); Major William

Birkhimer, Military Government and Martial Law, 533-35 (3d ed. 1914).
18 See, e.g., Act of March 3, 1863, § 30 (12 Stat. 731, 736).

19As the Court stated, "the detention and trial of [war criminals]-ordered by the President
in the declared exercise of his powers as Commander in Chief of the Army in time of war and
of grave public danger-are not to be set aside by the courts without the clear conviction that
they are in conflict with the Constitution or laws of Congress constitutionally enacted." Ex Parte
Qurin, 317 U.S. 1, 25 (1942).
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the field by punishing, or threatening to punish, their forces for violations of certaincivilized norms. As Abraham Lincoln's attorney general correctly observed, 'Thecommander of an army in time of war has the same power to organize military tri-bunals and execute their judgments that he has to set his squadrons in the fieldand fight battles." Undoubtedly, this is why military commissions have been so con-
sistently used throughout our history.

Second, Congress has, in fact, already authorized the use of military commissions.In 1916 Congress revised the Articles of War to expand court-martial jurisdiction(i.e., jurisdiction over members of the U.S. military) to include offenses against thelaws of war. Article 15 of this codification stated that the creation of statutory juris-diction for courts martial does not "deprive military commissions . . of concurrentjurisdiction with respect to offenders or offenses that . . . by the law of war maybe tried by military commissions." In proposing this new article, the Army JudgeAdvocate General explained that it was meant to "save" the pre-existing jurisdictionof common law military commissions. In both the Yamashita and Madsen cases, theSupreme Court noted that Article 15 was intended to preserve non-statutory juris-diction of military commissions established by the President or commanders in thefield to try law-of-war violations.
In. Quirin, the Supreme Court held that Article 15 constituted congressional au-thorization for the President to create military commissions. The Court noted that"Congress [in Article 15] has explicitly provided, so far as it may constitutionallydo so, that military tribunals shall have jurisdiction to try offenders or offensesagainst the law of war in appropriate cases," and held that "Congress [in Article151 has authorized trial of offenses against the law of war before such commissions."

In 1950, Congress affirmed the Court's construction when, against the backdrop ofthe Court's decisions, it recodified Article 15 as Article 21, expressly indicating inthe legislative history that it was aware of, and accepted, the Court's construction.See S. REP. 486, Establishing a Uniform Code of Military Justice, 81st Cong., IstSess., at 13 (June 10, 1949) ('he language of [Article of War] 15 has been preserved
because it has been construed by the Supreme Court. (Ex Parte Quirin, 317 U.S.1 (1942)"); H.R.REP. 491, Uniform Code of Military Justice, 81st Cong., 1st Sess.,
at 17 (April 28, 1949) (same).

The great advantage of military commissions, obviously, as common law courts,is that their procedures are flexible and can be tailored to meet military exigenciesat any given time. Neither the Constitution nor the laws of war dictate any par-ticular set of rules for trials before military commissions. Because these are execu-tive courts, designed to aid the President in carrying out his Commander in Chiefresponsibilities, the President and his commanders can readily adapt their proce-dures to changing conditions. In selecting procedures, the President must balancethe interests of fairness with the National security interests of the country and thepractical exigencies of the particular military campaign. In recognition of this, Con-gress has, in Article 36, given the President broad authority to prescribe pretrialia,trial, and post-trial procedures, including modes of proof, for cases arising underthis chapter triable in . . . military commissions and other military tribunals." 10U.S.C. § 836. For this reason, I think it would be a mistake to set in statutory con-crete any particular set of procedures or standards. Especially given the fluidthreats we face today, it is essential to maintain the flexibility inherent in military
commissions.

STATEMENT OF PROFESSOR STEPHEN A. SALTZBURG, WAL-
LACE AND BEVERLEY WOODBURY UNIVERSITY PROFESSOR
OF LAW, THE GEORGE WASHINGTON UNIVERSITY LAW
SCHOOL
Mr. SALTZBURG. Thank you, Mr. Chairman. It's a pleasure to behere today, and I'd like to say it's particularly delightful on this

panel with Attorney General Barr, who is someone I have the
greatest respect for, and Dean Hutson is also one of the great
thinkers about military law. If we can help today, it's largely be-
cause of what they do, probably more than I.

I have given you an extensive written statement and I don't want
to read it and I don't want to go through it in detail. It covers al-
most all of the issues that you have asked us to think about. ButI do want to address several things that appear to have been im-
portant on your first panel.
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First, Mr. Chairman, you asked a very important question, and

I don't think you got a good answer to it, and that is if Congress
acts and enacts legislation, will that improve, or will it bolster the

executive's ability to defend actions in Federal court? The answer

to that is clearly, yes. I was a little surprised that-it is well estab-

lished, we teach this now in Constitutional Law 101-no one men-

tioned, Justice Jackson's opinion in Youngstown Steel, where he

basically defined three categories of situations: the first is when the

President, as General Barr said, acts alone invoking executive
power; well, he has some. The courts will look at that and defer to
some extent to the President. But where Congress acts and author-
izes the President to act, and it's Congress plus the President, it's
Article I and Article II of the Constitution together, the Article III

courts give greatest deference. Of course, where Congress chooses
to impose restrictions on the executive, that's when the courts be-
lieve the President's power is weakest.

So the real question I think is not whether it would be helpful
to the President for Congress to act; it would. This is not something
where it's Congress versus the administration. We are in this to-

gether. This is Congress trying to figure out how to enact legisla-
tion that will say to the world that this entire government stands
behind what we are doing. The American people stand behind it.
We have taken a careful look at it, and it's no coincidence I use
the term AWOL to describe Congress in my written testimony. Mr.

Chairman, I think you're exactly right in your opening statement.
Congress has not shown sufficient interest in this. You funded ev-
erything, but haven't looked at it, and haven't tried to tailor it. You
don't want to get into micromanaging, but there are certain issues
that I think are on the table that need to be examined carefully.

Let's look at what they are. First, and you don't need just
Youngstown Steel, by the way. If you want further modern recent
evidence of the importance of Congressional action, just look at
Hamdi, the plurality opinion by Justice O'Connor basically makes
it clear, if you hadn't issued the joint resolution in September 2001,
then the enemy combatant detention would have been in big trou-
ble in the Supreme Court. It's because Congress acted and the
President relied on Congress's authority that the President was
upheld by, even there, by a divided court.

But what are the issues that have arisen? Well, first there is this
question of who is an enemy combatant. Contrary to some of the
things you heard this morning, that term is not one of those terms
of art that has a clearly established meaning. The Geneva Conven-
tions do define who is lawfully engaged in warfare and who is en-
gaged in warfare unlawfully, but this term enemy combatant was
one that was drawn from a Supreme Court opinion in Ex parte
Quirin and it's one that hasn't been used that often. The question
is who should be detained or eligible for detention? We have de-
tained people in circumstances in which it's easy to defend what
the executive has done. On the battlefield in Afghanistan. On the
battlefield in Iraq, people fight us, they fight us unlawfully; we
have the right to seize them and to detain them. In my opinion,
whether a person is an American citizen as Yassir Hamdi was, if
he is on the battlefield fighting against United States troops, he is
just as subject to being detained as anybody else fighting for the
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enemy. That's my view about it. That's not to say what process he
should have, but just that he is eligible for detention.

More difficult is the case being readied for argument as we sit
here, the Padilla case, where the President has claimed the right
to detain as an enemy combatant a United States citizen seized in
O'Hare Airport who was far from the battlefield, who is alleged to
have been studying with al Qaeda, looking at bombing. But there
is a question. Does that kind of person qualify? What does it mean
to be a supporter of or someone in sympathy with al Qaeda or re-
lated or affiliated organizations?

The question is how far are we as a country willing to go to
broaden the definition of what we ordinarily think of as a combat-
ant, to cover people who are far, far removed but are offering some
kind of support or cheerleading perhaps for things that we despise,
and that pose dangers to us. That's one of the issues. Does it mat-
ter? I have laid out some of the questions I think Congress should
ask. Does it matter whether we're dealing with American citizens?
Does it matter whether people are captured on the battlefield or far
removed from it? That's one set of issues.

A second set of issues is how long can we keep people without
trial. Some people we want to try and I think one of the problems
that, Mr. Chairman, you point out is by not bringing anyone to
trial, we cast doubt on whether or not these people are such serious
criminal elements as we have maintained. Because there is no pub-
lic presentation of evidence, no one in the world is sure whether
the people who were detained are really as bad as we say they are,
and warrant the kind of trials that we say they warrant. So it is
important to get this process moving.

As to the question about military commissions, I couldn't agree
more with Attorney General Barr. Military commissions have been
around since the Revolutionary War. They have a pedigree. They
are used throughout the world. There is nothing to apologize about
for military commissions. However, this is a unique use of them.
We have not used military commissions before against groups like
al Qaeda, because we have never had to fight this kind of battle.
We have never had to set up a thing like Guantanamo, where we
move people from around the world into our facilities for interroga-
tion, for detention and now for prosecution. The question is, should
we have procedures that recognize that this is in fact unique?

If we captured somebody-Senator McCain is a person that I
should defer to on this-but if we captured somebody committing
a war crime in Vietnam, and we being the United States, we would
reserve the right to have a military commission and to prosecute
that person and we would probably do it right there, in country,
and the punishment would be right there. But that's because they
were on the battlefield. We didn't have to worry so much about
making a mistake about whether or not we had somebody that was
really the enemy. When you reserve the right to seize people who
were far removed from the battlefield, and you move them into a
place like Guantanamo, additional issues arise. The question is
what kind of procedures are we to have?

Now, the American Bar Association with whom I do a lot of
work, but for whom I cannot speak completely today, has an oper-
ating policy which I strongly support, and that is that civilian
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counsel should be welcomed in these military commissions. We
have lawyers, fine lawyers who are there to make sure that due
process is provided, and yet the military commission process has
done a lot to discourage them, and to treat civilian counsel, who
in Federal courts throughout the United States are deemed per-
fectly capable of handling classified information, as being threats.
There is something wrong with that process, it's cast doubt on
whether we have confidence in the legal system in the United
States and the rule of law. I think that's an issue that your sub-
committee and the entire committee needs to look at.

There is a question about, and I think it may have come up in
the earlier panel; I think Senator McCain may have asked it. Why
don't we have some kind of civilian review here? I spoke to an at-
torney general with one of our principal allies who has spent hours
and hours and hours with the administration urging that if we had
civilian review, appellate review of the commissions, that his coun-
try would be satisfied with the process. That that would provide a
sense of fairness, a sense that this is not some kind of a criminal
prosecution where the executive picks the judges, picks the jurors,
picks the appellate tribunal, and therefore everything is kind of
fixed in advance. Civilian review matters and I think that's some-
thing that this committee could consider. It could consider recom-
mending, for example of a panel of Article III judges. It could con-
sider giving jurisdiction to the United States Court of Appeals for
the Armed Forces, an Article I court, but a court of five civilian
judges who have extensive experience in military justice.

The American Bar Association urged the President and urged the
executive when the commissions were being set up to follow the
rules on court-martial as much as possible, and the decision was
made not to do that. I think that undercut a sense of fairness. It's
not the Federal Rules of Evidence, by the way, that people think
perhaps should be used here. It's the military rules of evidence,
which have been in effect for many years now. Those rules, modi-
fied to recognize the necessities of Guantanamo, would have been
a much better place to start than the decision that all relevant evi-
dence would be admissible, which again cast doubt on whether the
same kind of fairness that we give our soldiers is going to be pro-
vided to the detainees who are actually put on trial.

So the question of what kinds of procedures, and who ought to
be tried, these are questions that I think are very real and very
important questions.

You heard a lot yesterday, and you've heard some today about
the treatment of detainees. I have included a lot in the testimony
that I've written on recommendations for what we should do to as-
sure the fair treatment of detainees. I think that the point that
was made and should be emphasized is, every time people in high
positions of authority express doubt on whether the use of dogs, or
whether the threats, or whether making people, men wear women's
clothing or expose themselves naked to women interrogators-
every time we express doubts about whether that's inhumane, or
whether that's degrading, we invite the world to do that to our sol-
diers when they're captured. The Geneva Conventions and every-
thing about them after World War II were to assure that we were
setting standards that we were confident that we would apply, and
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that we would demand would be applied to our soldiers. When we
give on those things, when we weaken it, all we do is put the men
and women who are out there at risk, we put them at greater risk.
That's something we don't want to do.

I don't have a doubt in my mind that the Geneva Convention's
prisoner of war provisions may not apply to al Qaeda, that may be
a very reasonable judgment. There is a big debate in the inter-
national community about the Taliban and whether they can be de-nied prisoner of war status. I'll let the people who are better ex-
perts on the Geneva Conventions than I speak to that. But there
is a very strong argument, and I think most people subscribe to it,
that common Article 3 of the Geneva Conventions providing for hu-
mane treatment of prisoners applies to everybody, and that we're
bound by that, even though we're dealing with people who are not
themselves signatories.

Well, that's my opening remarks. I'd be happy to answer any
questions that any of you might have.

[The prepared statement of Mr. Saltzburg follows:]

PREPARED STATEMENT BY STEPHEN A. SALTZBURG

I. INTRODUCTION

Senator Graham, and members of the subcommittee, I appreciate the opportunityto testify before you this morning. In 2001, shortly after the attacks on the WorldTrade Center and the Pentagon, the President of the American Bar Association(ABA) appointed a Task Force on Terrorism and the Law. That Task Force was suc-ceeded by the American Bar Association Task Force on Enemy Combatants whichcontinues to this day. I had the privilege of serving on both Task Forces and in par-ticipating in debates in the ABA House of Delegates on many of the issues this sub-committee is considering this morning. I draw upon ABA resolutions and Reportsto the House of Delegates for much of this testimony. I shall identify ABA policywhere it exists and also indicate some of my own views as I proceed.For many years I have served as the General Counsel of the National Institute
of Military Justice (NIMJ), a non-partisan entity designed to improve and educatethe public about military justice. Although NIMJ has been involved in discussionsabout the issues I address, it has taken no position on those issues. Nothing I sayhere today should be viewed in any way as endorsed by NIMJ.

The horrific bombings of the London subway and bus last week remind not onlythose of us who reside in the United States but all those who reside in Western-
style democracies throughout the world of the dangers posed by international ter-rorism. Since the unprecedented attacks suffered by the United States on September11, 2001, the United States has devoted enormous resources to protecting the home-land against additional terrorism attacks. The President, the Department of Defense
(DOD), the Department of Justice (DOJ), intelligence agencies and the relativelynew Department of Homeland Security (DHS) have made eradicating terrorism one
of the most important priorities of the United States.

The London bombings, following bombings in Madrid and elsewhere in the world,demonstrate that, while the United States may be the principal target of terrorists,it is not the exclusive target. It has become clearer and clearer that one nation act-ing alone cannot effectively respond to the terrorist threat. International cooperationis essential. Just as the world's sympathy was with Britain when its celebrationover being awarded the 2012 Olympic games quickly turned to mourning the deathsof scores of innocent people and injuries to hundreds of others, the world's sympathywas with the United States following the attacks in New York and the Washington,
DC, area on September 11. But, as time has passed, sympathy toward the UnitedStates has turned to dismay in many parts of the world as to the manner in which
the United States has carried out its "war on terror."

In truth, we now understand, better than we ever have, that we have a new typeof enemy and face novel challenges in seeking to defeat that enemy. Tools thatmight have seemed sensible, even necessary, in the immediate aftermath of Sep-tember 11 need to be re-evaluated. We must be constantly aware of how our actionsare perceived throughout the world, and how easy it is to turn trust into distrustas a result of missteps. We cannot win the war on terror alone, any more than Brit-
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ain or Spain can win it alone. We need their help as they need ours. It is impera-

tive, therefore, that the policies of the United States be seen throughout the world

as just and fair responses to the clear and present dangers posed by international
terrorism.

On September 18, 2001, Congress enacted a Joint Resolution (Public Law 107-

40, 115 Stat. 224) authorizing the President "to use all necessary and appropriate

force against those nations, organizations, or persons he determines planned, au-

thorized, committed, or aided the terrorist attacks on September 11, 2001, or har-

bored such organizations or persons, in order to prevent any future acts of inter-

national terrorism against the United States by such nations, organizations or per-

sons." The Preamble to the resolution states that the acts of September 11 were at-

tacks against the United States that "render it both necessary and appropriate that

the United States exercise its right to self-defense."
The United Nations (U.N.) Security Council approved a resolution recognizing the

United States' right to self-defense, see U.N.S.C.Res. 1368, and the North Atlantic

Treaty Organization's (NATO) North Atlantic Council stated that it regarded the at-

tack as an action implicating Article V of the Washington Treaty that "an armed

attack against one or more of the Allies in Europe or North America shall be consid-

ered an attack against all."
Congress's Joint resolution was bolstered by the actions of the U.N. and NATO.

The international community understood the need for the United States to act. The

President sent troops to Afghanistan, those troops removed the repressive Taliban

regime from power, and there was widespread support for and understanding of the

need to prevent a nation from providing territory for terrorist training camps and

from harboring terrorist groups.
Questions about the plans of the United States to deal with terrorism began to

arise in connection with the November 13, 2001 military order in which the Presi-

dent announced that certain non-citizens would be subject to detention and trial by

military authorities. The order provides that non-citizens whom the President
deems to be, or to have been, members of the al Qaeda organization or to have en-

gaged in, aided or abetted, or conspired to commit acts of international terrorism
that have caused, threaten to cause, or have as their aim to cause, injury to or ad-

verse effects on the United States or its citizens, or to have knowingly harbored
such individuals, are subject to detention by military authorities and trial before a

military commission. The President's Military Order was cause for concern for a

number of reasons. One of the most important was that it appeared to arrogate to

the President complete authority to "deem" individuals to be members of al Qaeda
or to have aided, abetted, or conspired to commit acts of terrorism and to prescribe
procedures for prosecutions that lacked many of the hallmarks of American criminal
justice that are associated with basic notions of due process and fundamental fair-
ness.

The DOD has now adopted procedures for military commissions and has devel-
oped a non-exclusive list of war crimes that can be prosecuted before such commis-
sions. The proposed use of military commissions, as opposed to civilian courts, has
been controversial from the date the military order issued, and the controversy has
become more rather than less heated over time. The procedures governing the com-
missions have generated much of the controversy.

In addition to prescribing military commissions to try unlawful combatants, the
executive constructed the Guantanamo facility to hold unlawful combatants. Al-
though the executive announced plans to put some of the combatants on trial for
violations of the laws of war, it became clear that many would be held for long peri-
ods of time without any plan to try them. They were detained for security reasons,
and in many parts of the world there werd concerns about the legality of detaining,
perhaps indefinitely, individuals without trial.

The executive also seized two Americans, one in Afghanistan, and another at the
O'Hare airport in Chicago, and charged them as enemy combatants. Both were
housed in the United States as their cases worked their way through Federal courts
to the United States Supreme Court. One, Yaser Hamdi, has now been released and
returned to Saudi Arabia following a Supreme Court decision recognizing his right
to consult with counsel and to some procedural protections. Hamdi v. Rumsfeld, 542
U.S. 507 (2004). The other, Jose Padilla, continues to seek his release in Federal
court after the Supreme Court held that he had brought his habeas corpus challenge
in the wrong Federal court. Rumsfeld v. Padilla, 542 U.S. 426 (2004).

As the controversy has mounted, some of our crucial allies have protested the use
of or the procedures for military commissions and the prolonged detention of indi-
viduals without trial. Civil liberties groups have questioned the detention of Amer-
ican citizens as enemy combatants. Throughout it all, Congress has been -silent.
During the almost 4 years since Congress authorized the President to take action
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against those responsible for the September 11 attacks, Congress has left to thePresident and the executive branch virtually unfettered discretion in conducting the
war on terrorism. The executive's actions have been challenged in Federal courts.
The United State Supreme Court held in Hamdi that the Constitution imposes some
limits upon the ability of the President to hold "enemy combatants" in indefinite de-
tention. The Court also held that Federal law permits those detained in Guanta-
namo to seek Federal habeas corpus review. Rasul v. Bush, 542 U.S. 466 (2004).
Lower Federal courts have struggled to decide what constitutional protections are
due individuals whom the government either plans to hold without trial or to pros-
ecute in military commissions. While Federal courts have not welcomed having to
second guess the President as- to the balance that should be struck between pro-
tecting the Nation and preserving individual rights, they have recognized their duty
to decide the cases brought before them. The courts could not and did not shirk
their responsibility to assure that basic constitutional values are not lost in the ex-
ecutive's war on terrorism.

This duty is not the courts' alone; it is shared with Congress. Yet, while the courts
have met their responsibilities, Congress has provided the courts with no more guid-
ance than it has provided the President. Congress has been silent for too long. There
is no evidence of congressional determination or courage to participate in the grow-
ing debate about how to combat terrorism without compromising the values for
which the United States has long been proud to stand. Congress's potential to ad-
vise the President, to assist the executive by adopting legislation to deal with some
of the knotty problems of substance and procedure that have arisen, and to dem-
onstrate both to the American people and people throughout the world that the Sep-
tember 18, 2001, Joint Resolution was not a blank check from Congress to the Presi-
dent has gone unfulfilled.

II. CONGRESS AND THE PRESIDENT SHARE POWER OVER THE MILITARY, MILITARY
COMMISSIONS, AND DETENTIONS

The Constitution of the United States unmistakably gives Congress as well as the
President authority over military matters. Article I, Section 8, grants to Congress
the powers: "To . . . provide for the common Defence" (clause 1); "To define and
punish piracies on the high seas, and offenses against the Law of Nations; To de-
clare war, grant letters of Marque and Reprisal, and make Rules concerning Cap-
tures on Land and Water; To raise and support Armies ; To provide and maintain
a Navy; To make Rules for the Government and Regulation of the land and naval
Forces" (clauses 10-14). Article II confers on the President the "executive Power"
(Section 1) and makes him the "Commander in Chief of the Army and Navy" (Sec-
tion 2).

Congress exercised its constitutional authority when it enacted the Uniform Code
of Military Justice (UCMJ). Indeed, Congress provided in the Code for military com-
missions in Article 21 (10 U.S.C. § 821). That section provides:

The provisions of this chapter conferring jurisdiction upon courts-martial
do not deprive military commissions, provost courts, or other military tribu-
nals of concurrent jurisdiction with respect to offenders or offenses that by
statute or by the law of war may be tried by military commission, provost
court, or other military tribunals.

The history of the section indicates that Congress intended to preserve the option
in some circumstances for the executive to choose between using military commis-
sions or other tribunals such as court-martial. In Application of Yamashita, 327 U.S.
1 (1946), the Supreme Court explained that Article of War 15, which was substan-
tially similar language to UCMJ Article 21, was adopted in 1916 in response to
other amendments of the Articles of War that which granted jurisdiction to courts-
martial to try offenses and offenders under the law of war. The Court found that
the language was intended to preserve the traditional jurisdiction of military tribu-
nals. In Madsen v. Kinsella, 343 U.S. 341, 346-47 (1952), the Court made the fol-
lowing statement about military commissions: "Since our Nation's earliest days,
such [military] commissions have been constitutionally recognized agencies for meet-
Ig many urgent governmental responsibilities relating to war. They have beencalled our common-law war courts."(Footnote omitted)

In Article 18 of the UCMJ, Congress provided that "[g]enera courts-martial also
have jurisdiction to try any person who by the law of war is subject to trial by a
military tribune and may adjudge any pumshment permitted by the law of war."Thus, Congress has given the President and the military choices as to how to pro-ceed against those who violate the law of war. Whether Congress should do more
and provide clearer guidance as to the manner in which military commissions
should be employed and what should happen when there is insufficient evidence to
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prosecute individuals for violating the laws of war or there are other reasons why
prosecution is impractical is a question that cries out for an answer.

Just as Congress had the power to authorize the continued use of military com-
missions and to prescribe court-martial jurisdiction, Congress has the constitutional
authority to impose restraints and conditions upon the exercise of the power to pros-
ecute. Congress also shares authority with the executive to define the conditions
under which individuals may be detained. This includes the power to define when,
how, and under what circumstances and procedures enemy combatants may be de-
tained. Nevertheless, as the executive built the detention and interrogation facilities
at Guantanamo, Congress provided the funds but no guidance, direction or control.

Congress did enact the USA Patriot Act in resporise to the war on terror. That
statute, while controversial, expanded executive power in recognition of the in-
creased dangers to the United States posed by terrorism. Because some provisions
of the statute will expire this year unless reenacted, Congress now must examine
the way in which the statute has been implemented. But, aside from examining the
provisions of the Patriot Act that will otherwise sunset soon, Congress has been ab-
sent without leave (AWOL) in the war on terror for too long.

III. WHAT TO DO WITH ENEMY COMBATANTS?

One of the most controversial aspects of the war on terrorism has been the use
of the term "enemy combatant" and the executive's claim that such combatants may
be detained until the war on terrorism is over-which may be for life. Congress has
not been heard on the question of how to treat such combatants, despite the fact
that life imprisonment without trial is almost incredible to contemplate in a country
devoted to due process and the rule of law.

The executive position had been that enemy combatants may not only be detained
indefinitely, but also that while they are detained they have no right under the laws
and customs of war or the Constitution to meet with counsel. The U.S. Supreme
Court rejected the executive's position regarding counsel in Hamdi v. Rumsfeld, 542
U.S. 507 (2004), but the executive continues to claim the power to detain such com-
batants for their entire lives.

Under any circumstances, the claim of power to detain indefinitely would be cause
for concern. Under the circumstances of the war on terror, there is special reason
for concern. Contrary to what might seem the case when the term is used again and
again by executive officials, the term "enemy combatant" is not one that has been
frequently used by the military or one that has a well-established meaning when
the law of war is discussed.

The law of war generally assumes that states or quasi-states are warring, and the
word "enemy" generally means the state against which another state is fighting.
When there is no declaration of war that specifically dates the beginning of a war,
one looks to whether the use of force has risen to such a level that a de facto state
of war exists. Based on the September 18, 2001 Joint Resolution and the existence
of United States forces on the ground in Afghanistan, it appears that the United
States was at war in 2001. But, it is less clear precisely who the enemy was and
is. Were we at war against Afghanistan? Or were we at war against al Qaeda (the
p arty responsible for the September 11, 2001 attacks) and the Taliban (who har-
bored al Qaeda)? Whether or not our original effort was directed against the country
or only against selected groups within the country, once Afghanistan had a new gov-
ernment, the American military effort was clearly directed at al Qaeda and the
Taliban as well as other groups and individuals supporting them. Fighting a war
against distinct groups as opposed to against a nation poses unique problems for
any nation.

A "combatant" in the law of war is typically a member of an Armed Force, who
is readily distinguishable from a civilian, because the combatant typically wears a
uniform and carries a distinctive identification card or document. A combatant in
the war on terrorism is not so readily identified, because he/she is unlikely to be
in uniform or carrying an identification document showing his/her group member-
ship. A combatant in the war on terror may attack his or her own country's soldiers
as in Afghanistan and Iraq as well as soldiers from other countries.

The law of war applies to non-state actors, such as insurgents. See Common Arti-
cle 3 of the 1949 Geneva Conventions, e.g., Convention Relative to the Protection
of Civilian Persons in Time of War, 6 U.S.T. 3516, T.I.A.S. 3365, 75 U.N.T.S. 287.
See also The 1977 Protocols Additional to the Geneva Conventions, 16 I.L.M. 1391
Although the U.S. has not ratified the 1977 Protocols, it recognizes that parts of
them reflect customary law of war. The fact that the law of war applies to non-state
actors does not mean, however, that nations prefer to apply that law as opposed to
domestic criminal law when dealing with insurgencies. In fact, there is substantial
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evidence that nations have resisted applying the law of war to internal conflicts.
Their concern has been that treating insurgencies as wars might legitimate acts of
violence carried out by non-state actors.

If, for example, Iraq and the United States are at war with insurgents,.-then theinsurgents. under the :law of war may- kill and engage in other acts of violence
against legitimate targets. If, on the:other hand,-insurgencies are simply treated as
criminal acts, -the non-state insurgents may be prosecuted and punished~for violence
against both civilians and military forces as well as- for destruction of property, and
cannot claim a right to use deadly force against military or other targets.

There is no question that the United States -and Britain have the right to pros-
ecute those responsible for the September 11 attacks and the attacks in London last
week for their homicidal and horribly destructive acts. The questions that have aris-
en for the United- States are whether the United States may detain individuals as-
unlawful combat-ants and for how long, and what forum should be used for any pros-
ecutions. The United-States has chosen to refer toal Qaeda members, some Taliban
fighters, and possibly others suspected of- involvement in terrorist acts as "unlawful
combatants" or "enemy combatants." The use of these terms is consistent with the
executive's claim that we are -at war, even though the war against terrorists is di-
rected at groups that are not confined to a single nation.

If we are at war with al Qaeda, the Taliban, and/or the Iraqi insurgency, then
members of those groups have the right to kill as long as they focus on military-
targets. This might suggest that denominating the -struggle against -terrorism as"war" is unwise, for it may legitimize some of the acts that otherwise would-simply
be criminal. This concern is largely theoretical, however, since there is no reason
to believe that those who commit terrorist acts will. refrain from doing so-simply be-
cause we choose not to recognize their jihad as war. Moreover,- terrorists show no
respect for the laws of war and no allegiance to the principles underlying those -
laws. Terrorists engage in murder without regard to law the law of war or. any
other. Their disregard of the law of war does not immunize them, however, from-
responsibility for violating it. Terrorist acts may violate domestic criminal laws, and
they also may violate the law of war. Under appropriate circumstances, terrorists
may be prosecuted as ordinary criminals or as war criminals. Accordingly, the
United States properly has reserved the right to prosecute terrorists for violations
of the law of war and/or violations of domestic criminal law as: the wise exercise of
discretion dictates.

Once we decide that we are at war with terrorist groups and they are combatants
who are acting unlawfully, all doubt disappears about whether we can prosecute
members of these groups and punish those who are found guilty. What, however;
are we to do with those members who are caught but as to whom there is insuffi-
cient evidence to prosecute or whose possible prosecutions are hindered by concerns
about disclosing military secrets or classified information? Can we detain such per-
sons as prisoners for as long as the war on terrorism continues? This might well
mean incarceration for life. It is no wonder that such a prospect is disturbing to
many people within the United States and around the world. If there is insufficient
evidence to prosecute or it is impractical to prosecute, must there at least be suffi-
cient or substantial evidence of group membership? Must the membership be active?
Or is any connection, however attenuated, sufficient to warrant detention? Can an
individual be detained as an enemy combatant if he or she has not committed any
act that would violate the law of war?

Al Qaeda members, for example, may commit acts of war, but not every member
of al Qaeda or an affiliated group necessarily will have committed an act that vio-
lates the law of war. If an individual is alleged to have "supported" or to be "associ-
ated" with al Qaeda, is this sufficient to support detention? Or, must there be evi-
dence as to each that he or she actually engaged in combative acts to be so classi-
fied? Who decides whether a person's actions support detention? In what forum?
Under what standards? How long can the person be detained?

There are no easy answers to these questions. But, they must be addressed by
Congress as well as the executive. In the end, the judiciary might well have to
measure the answers given by its co-equal branches against the requirements of the
Constitution, but its work will be demonstrably easier if the other two branches of
government have come to grips with the issues and have endeavored to resolve them
in a responsible manner consistent with the values for which America stands and
the international norms to which we have long been committed.

At its 2002 mid-winter meeting, the American Bar Association adopted a resolu-
tion urging the President and Congress to assure that the President's November 13,
2001 Military order should "[n]ot permit indefinite pretrial detention of persons sub-
ject to the order." Permanent detention of persons against whom there is insufficient
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evidence to prosecute or as to whom prosecution is impractical is cause for much
greater concern.

The ABA has not taken a position on what standards should be applicable if non-
citizens captured outside the United States are to be detained as unlawful combat-
ants. The question of whether a non-citizen can be detained without prosecution
raises a host of difficult issues. There can be no denying their difficulty, but there
can be no excuse for Congress not facing them.

The ABA adopted a resolution in August 2002 with respect to United States citi-
zens and other persons lawfully in the United States who are detained as enemy
combatants. The resolution called for meaningful judicial review and access to coun-
sel in conjunction with the opportunity for such review. The resolution also called
upon Congress, in coordination with the executive branch, to establish clear stand-
ards and procedures governing the designation and treatment of U.S. citizens and
other person lawfully present in the United States as enemy combatants. The ABA
also urged that Congress and the executive consider how the policies of the United
States may affect the response of other nations to future acts of terrorism.

In my opinion, Congress should examine all the standards and procedures for de-
taining individuals as enemy combatants. In its examination, Congress should ask
the following questions as it seeks to balance liberty and security interests:

1. Should the executive be permitted to detain individuals seized as
enemy combatants for extended periods of time?

2. Does it make a difference whether a seized individual is an American
citizen, whether a citizen was seized on foreign soil or in the United States,
and/or whether a citizen is detained in the United States?

3. Who should make the initial determination that an individual is an
enemy combatant?

4. What standard of proof should be used to make the determination? For
example, should clear and convincing evidence be required to detain an in-
dividual to protect society (using the standard required for civil commit-
ment of persons in the United States, Addington v. Texas, 441 U.S. 418
(1979) )? Does the individual have a right to counsel when the initial deter-
mination is made?

5. Must an individual have committed a specific act in support of ter-
rorism, or should it be sufficient that a person is found to be a member or
supporter of a terrorist group? Should any act, no matter how minor, be
sufficient? Or, must a showing be made that the person, if released, poses
a genuine threat to the United States, its people or its property?

6. If the initial determination that an individual is an enemy combatant
is not made by a court, should a detained person have an opportunity for
judicial review? If so, in what court? Should Congress consider establishing
a panel of Article III judges to review detention decisions, or giving jurisdic-
tion to the United States Court of Appeals for the Armed Forces to review
the decisions? What provision for counsel should be made in conjunction
with judicial review?

7. How frequently should a detained person's status be reviewed to as-
sure that continued detention is required?

8. If a person was seized as part of the Afghanistan or Iraqi military ac-
tions, when United States involvement in the hostilities in those countries
ends, must the person be released? Does the war on terrorism justify con-
tinued detention when military action ends?

9. Should the tribunal that decides to detain an individual or a reviewing
court be required to find that there are no alternatives to detention that
would adequately protect the United States? If, for example, an individual
is a citizen of a country that offers to receive and monitor that individual,
should the person be released to that country unless a showing is made
that release would not adequately protect the United States?

10. Should there be an outer limit on the length of detention without
prosecution?

The Supreme Court began to address some of these questions in Hamdi v. Rums-
feld, 542 U.S. 507 (2004), but that decision addressed the situation of an American
citizen allegedly seized on the battlefield. The Court required some procedural pro-
tections for Hamdi, but was divided as to precisely what due process required. Be-
cause he was released from custody, we do not know what process ultimately would
have been required. The fact that Hamdi provides only minimal guidance and that
the Court avoided the merits in Padilla leave open issues that Congress should ad-
dress. Ultimately, Federal courts will decide what standards and procedures are re-
quired by the Constitution, but the courts' task will be greatly eased if Congress
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and the executive together can derive carefully tailored standards and procedures
that recognize the danger associated with detaining individuals for lengthy periods
without trial as well as the dangers of terrorism in the21st century.

IV. MILITARY COMMISSIONS

The military commissions which the President authorized and for which the De-
partment of Defense has planned have an historical pedigree. Military commissions
have been used to prosecute violations of the law of war, and their use has been
upheld by the United States Supreme Court.

Military commissions existed during the Revolutionary War and have continued
to be used during~various conflicts since. W.Winthrop, Military Law and Precedents;
(2d Ed., 1920 reprint). at .832. George Washington ordered the trial of John Andre
for spying by a "Board;'of Officers," -which was: a form of military commission. Id..
The term "military commission", was used during the Mexican War, and by the time
of the Civil War was well established. Id. The jurisdiction of military commissions
has extended to trying individuals for violations of the law of war and for offenses
committed in territory under military occupation

President Roosevelt authorized a military commission to try eight German-sol-
diers for war crimes after they smuggled themselves into the country, hid their uni-
forms and planned sabotage. The Supreme Court upheld their convictions and death
sentences for six- defendants in In Ex parte Quirin, 317 U.S. 1 (1942). The Court
specifically noted that '[b]y the Articles of War, and especially Article 15, Congress
has explicitly provided, so far as it may constitutionally do so, that military tribu-
nals shall have jurisdiction to try offenders or offenses against the law-of war in
appropriate cases.'" Id., at 28. The Court. distinguishedbetween lawful and unlawful
combatants: "Lawful combatants .are subject-to~capture and detention as prisoners.,
of war by opposing militaryforcs. Unlawful combatants, are likewise subject to cap-
ture and detention, but in addition they are subject to trial and punishment by mili-
tary tribunals for acts which render their belligerency unlawful." Id. at 30-31 (foot-
notes omitted).

United States Army military commissions --tried more than 1,600 individuals in
Germany for war crimes after Germany surrendered. -Similar commissions tried-al-,
most 1000 persons in the Far- East..Military commissions also tried individuals, in-
cluding U.S. citizens, for ordinary criminal activity in the occupied territories. The
Supreme Court upheld the commissions' jurisdiction- in. these cases.

Citing Quirin in Application of Yarnashita--327 U.S. 1 (1946), the Court upheld
the jurisdiction of a military commission to try Japanese General Yamashita for war
crimes. The Court recognized that Congress had sanctioned the use of the commis--
sions: "The trial and punishment of enemy combatants who have committed viola-
tions of the law of war is thus not only a part of the conduct of war operating as
a preventive measure against such violations, but is an exercise of the authority.
sanctioned by Congress to administer the system of military justice recognized by
the law of war. Id. at 11.

Madsen v. Kinsella, 342-U.S. 341 (1952),. upheld the jurisdiction of a military com-
mission to try a civilian. U.S. citizen for the murder of her U.S. serviceman husband
in occupied Germany in 1950. The Court's opinion discussed the history of military
commissions.

The Court did not decide in Quirin or in the other cases whether- the President
as Commander in Chief has inherent power- to, establish a military commission,
since Congress had authorized such Commissions. The same remains, true today.
Congress has provided for military commissions in the -Code of Military Justice. In
Quirin and other cases, the Supreme Court had no occasion to decide what could
be done with unlawful combatants who are not tried or who are tried and acquitted.
Congress has taken no position on these issues either.

As noted above, if we are at war and war crimes are committed, Article 21 of the
Code of Military Justice recognizes the authority of military commissions to pros-
ecute those crimes. It is well established that a deliberate attack on noncombatant
civilians violates the law of war. The customary law of war recognizes this principle
and it is also reflected in several conventions, such as Common Article 3 of the Ge-
neva Conventions of 1949, see, e.g., Convention Relative to the Protection of Civilian
Persons in Time of War, 6 U.S.T. 3516, T.I.A.S. 3365, 75 U.N.T.S. 287.

The September 11 attacks were not the first by al Qaeda against the United
States. Al Qaeda was responsible for several earlier attacks; the World Trade Center
bombing in 1993: U.S. military barracks at Khobar, Saudi Arabia, in 1996: U.S. em-
bassies in Kenya and Tanzania in 1998; and the U.S.S. Cole in 2000. Thus, if the
United States is in armed conflict with al Qaeda, its use of military commissions
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to prosecute violations of the law of war is consistent with the use of such commis-
sions from the founding of the Nation.

There are questions, however, about how far military commissions can reach. The
President's November 13, 2001 order applies to members of al Qaeda, to people
complicit in acts of international terrorism, and to those who have harbored such
persons. It is not clear that all of these individuals participated in or are responsible
for violations of the law of war. Not all acts of international terrorism or support
for such acts constitute violations of the law of war. Congress may wish to decide
whether the jurisdiction of military commissions should be expanded. But, I would
urge Congress to consider the 2002 resolution of the American Bar Association urg-
ing the President and Congress to assure that the President's November 13, 2001
Military order should "In]ot be applicable to cases in which violations of Federal,
State, or territorial laws, as opposed to violations of such law of war, are alleged."

In addition to examining the jurisdiction of military commissions, Congress needs
to examine the procedures military commissions should use. The American Bar As-
sociation's 2002 resolution urged the President and Congress to assure that the
President's November 13, 2001 Military order should requireie that its procedures
for trial and appeals be governed by the UCMJ except Article 32 and provide the
rights afforded in courts-martial thereunder, including but not limited to, provision
for certiorari review by the Supreme Court of the United States (in addition to the
right to petition for a writ of habeas corpus), the presumption of innocence, proof
beyond a reasonable doubt, and unanimous verdicts in capital cases."

The procedures adopted by the DOD depart from the UCMJ and provide fewer
rights than are recognized in courts-martial. The exclusion of the defendant from
portions of the trial, the reduced evidence standard set forth for the commissions,
and the effort to limit judicial review are among the controversial procedural provi-
sions.

For example, the President's Military Order provided that, as to individuals sub-
ject to it, "military tribunals shall have exclusive jurisdiction with respect to of-
fenses by the individual"; and "the individual shall not be privileged to seek any
remedy or maintain any proceeding, directly or indirectly, or to have any such rem-
edy or proceeding brought on the individual's behalf, in (i) any court of the United
States, or any State thereof, (ii) any court of any foreign nations, or (iii) any inter-
national tribunal." Notwithstanding the Order, the Supreme Court has recognized
the right of those detained at Guantanamo to seek habeas corpus relief. Rasul v.
Bush, 542 U.S. 466 (2004). This is not surprising, since the Court reviewed habeas
corpus petitions in Madsen, Yamashita, and Quirin. The scope of habeas corpus re-
view is not settled, however, since the Court in Rasul interpreted a Federal statute
which Congress could modify. Although the Rasul Court distinguished the denial of
habeas review of a military commission in Johnson v. Eisentrager, 339 U.S. 763
(1950), it is unclear whether that decision remains good law as applied to defend-
ants prosecuted for war crimes outside territory controlled by the United States.
Congress has the opportunity to clarify and define the reach of the Great Writ to
those detained as enemy combatants, whether or not they are prosecuted.

It is understandable why the President would find military commissions pref-
erable to prosecutions in U.S. civilian courts. Security is the number one concern
with two principal dimensions. The first is a concern for the safety of judges, wit-
nesses'and jurors (members). The second is a concern for protection of classified in-
formation. It is the latter concern that has resulted in the adoption of procedures
for the tribunals that have led many to question its fairness.

Concerns about security have led the DOD to impose restrictions on civilian de-
fense counsel in military tribunals that have made it difficult for them to play the
full role in promoting justice they otherwise might. At its annual meeting on August
11-12, 2003, the ABA House of Delegates passed a resolution calling "upon Con-
gress and the executive branch to ensure that all defendants in any military com-
mission trials that may take place have the opportunity to receive the zealous and
effective assistance of Civilian Defense Counsel (CDC), and opposes any qualifica-
tion requirements or rules that would restrict the full participation of CDC who
have received appropriate security clearances." The ABA further resolved that the
government should not monitor attorney-client communications, should assure that
CDC can be present at all stages of commission proceedings, and should ensure that
CDC should be able to consult with and do research in preparation for proceedings
and be able to speak publicly consistent with their obligations under the Model
Rules of Professional Conduct and their duty to protect classified information. The
ABA's resolution followed an August 2, 2003, unanimous decision by the Board or
Directors of the National Association of Criminal Defense Lawyers (which cospon-
sored the ABA resolution) that it would be unethical for a criminal defense lawyer
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to represent an accused before military commissions given the restrictions imposed
upon defense counsel.

The decision to use military commissions to try individuals accused of violating
the law of war would have been much less controversial if the ABA recommenda-
tions-had been followed. If the procedure used in a court-martial (with any essential
modifications that might be required) were used in military commissions, therewould have been much more confidence in the fairness of the proceedings. If the
rules of evidence used in a court-martial (with slight modification possible) were
used in military commissions, there would have been more confidence in their fair-
ness. If civilian judicial review were provided, the concern of several of our impor-
tant allies would have been satisfied.

The fairness of military commissions is not an executive issue; it is a nationalissue. The credibility of the United States is at stake. The jurisdiction, procedures
and judicial review issues should be a congressional concern. Congress, in consulta-
tion with the executive, is capable of providing a system of justice which fair-minded
observers throughout the world will conclude is consistent with the highest stand-
ards of fairness as measured against our own traditions and those of the inter-
national community. The United States has seen itself as a shining example of a
country committed to the rule of law and due process. The world watches to seewhat standards we set. As the ABA has noted, our actions "may affect the response
of other nations to fut.e acts of terrorism." We have protested the use of military
tribunals to try our Citizens i other countries. If the United States concludes that
such commissions can be fairly conducted and provide due process to our enemies
despite the fact that the accused is not given the same access to counsel as in a
court-martial or criminal trial, the rules of evidence provide less protection than in

a court-martial or criminal trial, and civilian review is denied or extremely limitedwe shall be hard pressed to argue that other countries are less capable or entitled
than we to use such commissions and to adopt similar procedures.

Congress has an important role to play as we define through our actions for all
the world to see what we think it means to do justice.

V. TREATMENT OF PRISONERS
No one event has called United States policy regarding and commitment to hu-

mane treatment of prisoners into question as much as the treatment of prisoners
at Abu Ghraib prison in Iraq. Although there have been allegations of prisoner
abuse in Afghanistan and a number of highly publicized allegations of alleged abuse
o or prisoners at Guantanamo, Cuba, it is the pictures of American soldiers abusing

prisoners at AbuGhraib that created an unmistakable impression on many that our
country was wllhng to use torture and/or other degrading measures to interrogate
and/or control prisoners within our custody. The graphic depictions of misconduct
and disregard for human dignity requires a strong response by the United Statesto show the world that Abu Ghraib is an aberration which Americans profoundly

regret.On August 9, 2004, the American Bar Association adopted an extensive set of res-
olutions dealing with treatment of prisoners. I recommend each of these to Congress
and hope that the subcommittee will give each serious consideration. The American
Bar Association does the following:

1. condemns any use of torture or other cruel, inhuman, or degrading
treatment or punishment upon persons within the custody or under the
physical control of the United States Government (including its contractors)
and any endorsement or authorization of such measures by government
lawyers, officials and agents;

2. urges the United States Government to comply fully with the Constitu-
tion and laws of the United States and treaties to which the United States

is a party, including the Geneva Conventions of August 12, 1949, the Inter-national Covenant on Civil and Political Rights, the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-

ment, and related customary international law, including Article 75 of the
1977 Protocol I to the Geneva Conventions, to take all measures necessaryto ensure that no person within the custody or under the physical control
of the United States Government is subjected to torture or other cruel, in-
human or degrading treatment or punishment;

3. urges the United States Government to: (a) comply fully with the four
Geneva Conventions of August 12, 1949, including timely compliance with

na provisions that require access to protected persons by the International
ommittee of the Red Cross; (b) observe the minimum protections of their

common Article 3 and related customary international law; and (c) enforce
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such compliance through all applicable laws, including the War Crimes Act
and the Uniform Code of Military Justice;

4. urges the United States Government to take all measures necessary
to ensure that all foreign persons captured, detained, interned or otherwise
held within the custody or under the physical control of the United States
are treated in accordance with standards that the United States would con-
sider lawful if employed with respect to an American captured by a foreign
power;

5. urges the United States Government to take all measures -necessary
to ensure that no person within the custody or under- the physical control-,
of the United States-is turned over to another government- when the-United
States has substantial grounds to believe that such person.will be in danger
of being subjected to torture or other cruel, inhuman or degrading treat-
ment or punishment;-

6. urges that 18 U.S.C. §§2340(1) and2340A be amended to encompass-
torture wherever committed, and regardless .of the underlying motive or
purpose;

7. urges the United States Government to pursue: vigorously (1) the inves-
tigation of violations of law, including-the War Crimes Act -and the Uniform
Code of Military Justice, with respect.to the mistreatment orirendition of
persons within the custody or under the physical control of the United
States Government, and (2) appropriate proceedings against persons who
may have committed, assisted, authorized, condoned, had command respon-
sibility for, or otherwise participated in such violations;8. urges the President and Congress,-in addition to pending congressional
investigations, to establish an independent, bipartisan-commission with
subpoena power to prepare a full account of detention and interrogation
practices carried out by the United States, to make public findings, an4 to
provide recommendations designed to ensure- that such practices'adhere
faithfully to the Constitution and laws of the United States and treaties to,
which the. United States is a party,- including the Geneva Conventions, the.
International Covenant on Civil and Political Rights,. and the Convention
against Torture and Other Cruel, Inhuman- or. Degrading- Treatment or
Punishment, and related customary international law, including Article 75
of the 1977 Protocol I to the Geneva Conventions; . .

9. urges the United States Government to comply fully and in a timely
manner with its reporting obligations as a State Party to the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment;

10. urges that, in establishing and executing national policy regarding
the treatment of persons within the custody or under the physical control
of the United States Government, Congress, -and the executive branch
should consider how United States practices may- affect (a) the treatment
of United States persons who may be captured and detained by other na-
tions and (b) the credibility of objections by the United States to the use
of torture or other cruel; inhuman or degrading treatment or punishment
against United States persons:.

I also recommend -to you the Report accompanying these..resolutions. It identifies
the issues that first.arose as a result of the DOD approving harsh questioning tech-
niques in Guantanamo and.the migration of -those. techniques to Iraq. The Report
describes the legal justifications that were offered by the executive for its actions:

As the DOD and the Central Intelligence -Agency (CIA) were preparing
and implementing their approach to interrogations, a series of memoranda
were being prepared by various high-ranking legal officials in the executive
branch which appear designed to provide a legal basis for going beyond es-
tablished policies with regard to treatment of detainees. These memoranda
set out a series of arguments for restrictive interpretation of the laws and
treaties relevant to the subject, so as to greatly curb their effect. One exam-
ple, in the August 1, 2002 memorandum from the Department of Justice
Office of Legal Counsel to Alberto R. Gonzales, Counsel to the President
(recently rescinded by the Justice Department) concluded that for an act to
constitute torture as defined in 18 U.S.C. § 2340, "it must inflict pain that
is difficult to endure", "equivalent in intensity to the pain accompanying se-
rious physical injury, such as organ failure, impairment of bodily function,
or even death."

Beyond their strained interpretation of the law, the memoranda at-
tempted to craft an overall insulation from liability by arguing that the
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President has the authority to ignore any law or treaty that he believes
interferes with the President's Article II power as Commander in Chief. In
one such example, government lawyers argued that, for actions taken with
respect to "the President's inherent constitutional authority to manage a
military campaign, 18 U.S.C. § 2340A (the prohibition against torture) must
be construed as inapplicable to interrogations undertaken pursuant to his
Commander in Chief authority."

These documents, which were released publicly after they were widely
leaked, purported to provide authority for an aggressive effort to extract in-
formation from detainees using means not previously sanctioned. We do not
construe the giving of good faith legal advice to constitute endorsement or
authorization of torture. Moreover, it is unclear to what extent these memo-
randa represented or formed the basis for official policy. However, what
does seem clear is that the memoranda and the decisions of high U.S. offi-
cials at the very least contributed to a culture in which prisoner abuse be-
came widespread.

The administration has acknowledged that the conduct that was featured
in the Abu Ghraib tapes violated the law, and pledged that those who com-
mitted the violations would be brought to justice. In addition, at least six
investigations are underway with regard to the abuse of detainees. It is im-
portant these investigations be thorough and timely, and that they be con-
ducted by officers and agencies with the scope and authority to reach all
those who should be held responsible.

Report 10B to House of Delegates at 3-4 (footnotes omitted).
I believe that the United States is as committed to the humane treatment of pris-

oners as any nation, and the actions of some soldiers, and perhaps even some com-
manders, are aberrational. But, there can be little question that the image of this
country throughout the world has rarely been damaged more in a short period of
time than by the photos and stories about the treatment of the Abu Ghraib pris-
oners.

It is time for Congress to act and to make clear that the Convention Against Tor-
ture And Other Cruel, Inhuman or Degrading Treatment (CAT), to which the
United States is a party, recognizes no exceptional circumstances in which torture
may be used, and that the United States' ratification committed this country to re-
ject cruel, inhuman or degrading treatment if such treatment is prohibited by the
Fifth, Eighth or Fourteenth Amendments to the United States Constitution (which
we provided as a reservation when ratifying CAT). Congress should make clear that
it is a crime for an American soldier or a contractor to torture prisoners, and should
amend 18 U.S.C. 2340A to encompass torture wherever committed and regardless
of the underlying motive or purpose. At the current time, the UCMJ prohibits those
covered from engaging in "cruelty and maltreatment" of prisoners whether or not
the conduct violates CAT. 10 U.S.C. 893. There is no civilian parallel to the UCMJ
provision. Although the ABA did not recommend it, Congress might consider making
it a crime for any person to engage in "cruelty and maltreatment" of prisoners out-
side the United States.

There has been much debate-more heat than light in many instances-as to who
is entitled to the protections of the Geneva Conventions. Much of the world believes
that there are no gaps in the conventions and that all detainees are entitled to hu-
mane treatment under Common Article 3 of the Conventions. "Common Article 3"
provides that detainees "shall in all circumstances be treated humanely" and pro-
hibits the following acts "at any time and in any place whatsoever": "violence to life
and person, in particular murder of all kinds, mutilation, cruel treatment and tor-
ture;" and "outrages upon personal dignity, in particular humiliating or degrading
treatment." Common Article 3 also provides that the "Wounded and sick shall be col-
lected and cared for." Article 75 of Additional Protocol I protects all detainees cap-
tured in situations of either international or internal armed conflict. Although the
United States has not ratified the treaty (nor has Afghanistan), it is generally ac-
knowledged that relevant sections of Protocol I constitute either binding customary
international law or good practice, in particular the minimum safeguards guaran-
teed by Article 75(2). See Michael J. Matheson, Remarks on the United States Posi-
tion on the Relation of Customary International Law to the 1977 Protocols Addi-
tional to the 1949 Geneva Conventions, reprinted in The Sixth Annual American
Red Cross-Washington College of Law Conference on International Humanitarian
Law: A Workshop on Customary International Law and the 1977 Protocols Addi-
tional to the 1949 Geneva Conventions, 2 AM. U. J. INT'L L. & POLY 415, 425-
6 (1987). Article 75 provides that "persons who are in the power of a Party to the
conflict and who do not benefit from more favourable treatment under the Conven-
tions" "shall be treated humanely in all circumstances" and that each State Party
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"shall respect the person, honour, convictions and religious practices of all such per-
sons." Paragraph 2 of Article 75 prohibits, "at any time and in any place whatso-
ever, whether committed by civilian or military agents": "Violence to the life, health,
or physical or mental well-being of persons, in particular .. . torture of all kinds,
whether physical or mental," "corporal -punishment," and "mutilation"; "outrages
upon personal dignity, in particular humiliating and degrading .treatment .. . and
any form of indecent assault"; and "threats to commit -any of the foregoing acts."

The U.S. rejection of Additional Protocol I was explained in a presidential note
to the Senate as follows: "Protocol I . . . would grant combatant status to irregular
forces even if they do not satisfy the traditional requirements to distinguish them-
selves from the civilian population and otherwise comply with' the laws of war. This
would endanger civilians- among whom terrorists and-other irregulars attempt to
conceal themselves. These problems are so fundamental in character that they can-
not be remedied through reservations. . . ." See 1977 U.S.T. LEXIS 465. It is time
for Congress to look at the standards set by and relied upon by other civilized na-
tions and to provide that the United States will abide by the highest standards for
treatment of prisoners.

VI. CONCLUSION

In this testimony, I have had the chance-to address use of military commissions,
detention of enemy combatants and treatment of detainees in United States custody.
I urge Congress to raise its voice as to these issues. The .executive has had little
congressional guidance in its efforts to deal.with terrorism. Congress shares author-
ity with the executive when it comes to wars of all sorts, and it is time for Congress
to exercise its authority in cooperation and consultation with the executive. It is not
easy to fight any war, and the war on terror poses unique challenges. We struggle
to arrive at appropriate responses to the challenges, and it is not surprising that
we may make missteps or falter from time to time. But, we do not struggle alone.
Terrorism has stricken Spain, England and other-countries in addition to the United
States. The international community must fight the battle together, and the United
States must be a leader. To lead effectively, however, we need to show the power
of our ideas and our principles as well as the power of our guns. We do this best
when Congress is actively involved with the executive setting standards for the
United States of which we and the world can be proud and holding us true to them.

Thank you.

STATEMENT OF JOHN D. HUTSON, PRESIDENT AND DEAN,
FRANKLIN PIERCE LAW CENTER

Mr. HUTSON. Thank you, Mr. Chairman. Thank you for the op-
portunity to address the committee. I'll do what my colleagues have
done and ask that my written statement be made a part of the
record and try to bounce off what has already been said by col-
leagues here in this panel and also earlier today in the first panel.

I think we have a serious problem and you have the opportunity
to fix it if you care to take it. I would agree that it is incumbent
upon Congress to take this opportunity in its oversight capacity. If
there is one thing that's come out clearly in the hearing today, the
hearing yesterday and in the lead up to all of this, it is confusion.
I'd go back to the word that you used at the very beginning, Mr.
Chairman. I will bet that if you ask the Attorney General of the
United States and Secretary Rumsfeld and Chairman of the Joint
Chiefs and the judge advocates general and all the senior people
who have worked on this issue to write down what their definition
of a combatant is, what they think the rules are that apply, to
whom they apply, where they apply, when they apply, you would
come up with as many different answers as you would ask the
question. If those people can't write it down, if they don't under-
stand it clearly, you surely can't expect the colonels and the cap-
tains and the staff sergeants to understand that. If you can't expect
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the staff sergeants to understand it, you're going to have the kind
of problems that we have seen.

Whatever it is we do, it has to be foolproof. We have to keep it
simple. We are talking about these issues in terms of legal niceties
and that's fine for law school, that's fine for seasoned lawyers to
try to do; it doesn't work on the battlefield. The other thing about
the legality issues here, is I think that in many respects, it misses
the more important issues.

I like to think of the United States as being above the law. Above
the law in a sense that the law provides the floor. The law pro-
vides, and we are in the basement at this point in many respects,
but the law provides the floor, and the United States should be
above that. We should be considering these things not so much
from a legal point of view as from a moral point of view, a diplo-
matic point of view, what is right militarily, what is right prac-
tically, what makes common sense, what is going to work not only
in this war but in the next war and the war after that, because
right now we are looking at it in a very shortsighted way. We are
trying to deal with the very narrow immediate issue and not doing
that very well, and we have completely lost sight of what is over
the horizon. I think that's why the JAGs had a different point of
view than the political appointees because the policymakers were
looking immediately, the JAGs were looking over the horizon and
trying to figure out what is going to be best for the United States,
which is more forward deployed, past, frequent and future, than all
other countries combined in terms of numbers of troops deployed,
numbers of deployments and locations of the deployments.

We are the ones who are running the risks here. It protects U.S.
troops now and in the future for us to come to some sort of under-
standing about what the rules are going to be. Parsing the conven-
tion against torture and the Geneva Conventions and your points
about how you identify the Taliban and al Qaeda were right on the
mark, Senator. It just don't work. It's absolutely necessary that we
straighten this out. What we need to say is they may be terrorists,
they may be evildoers, but they are human beings and we are
Americans and we will treat them with the dignity and respect
that Americans should always treat human beings, simply by vir-
tue of their humanity.

Then in doing that, we can fix the military commission process.
I was an early and ardent and vocal supporter of military commis-
sions. I think they can be fixed. We can fix the interrogation policy,
we can enact the Army field manual so that it applies to every per-
son, every place, in every interrogation. We can do the things that
are necessary for history, when they write the chapter, treatment
of detainees in the book on the war on terrorism, the end of the
chapter will be better than the beginning of the chapter. Thank
you, Mr. Chairman. I look forward to your questions.

[The prepared statement of Mr. Hutson follows:]

PREPARED STATEMENT BY JOHN D. HUTSON

When historians write the book on the war on terrorism, there will be a chapter
entitled "Treatment of Detainees." The first part of that chapter has already been
written and it's not pretty. We don't yet know how that chapter will end. Fortu-
nately, we have the opportunity-you have the opportunity-to write that ending.
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At first blush, the issues are primarily legal in nature. Some have already been
litigated and decided by courts. I believe that while the issues are legal in the first
analysis, there are other ways to consider them, that in the end, are even more pro-
found-moral, diplomatic, military and practical aspects must be considered. The
legal analysis provides the floor, but the United States should strive for higher aspi-
rations.

I want to make three oints today. The first is to call for a limit on the duration
of detention. The secondis to urge that we either fix military commissions or use
courts-martial to prosecute detainees. Finally, that we enact the provisions of the
Army Field Manual relating to interrogation into law.

We have a very difficult problem with regard to the duration of the detention of
those whom we have captured or who otherwise have been turned over to coalition
forces. As has been often noted, this war won't end soon, and we may not even know
when it's over. It likely will simply peter out someday and the end will be marked
only by the passage of time. This uncertainty is exacerbated by the nature of the
enemy. As has also been noted, he doesn't wear a uniform and isn't necessarily part
of an army organized in a familiar manner. He is half civilian and half military and
moves stealthily between those two worlds. He is not easy to identify. The flip side
of this confusion is that true civilians can also be easily mistaken for enemy combat-
ants.

This conundrum creates problems for detention policy. I believe we should place
a reasonable time limit on the duration of confinement without a trial. If the war
lasts 5, 10, or 20 years, we simply can't confine people for that long without a reso-
lution to their confinement, especially if we aren't absolutely sure of their status.
We haven't done that in prior wars, and we mustn't do it now in this war. Through-
out history, the law of war has moved inexorably towards a higher level of civility.
We can't be the Nation to take a step backwards.

At the end of that reasonable length of confinement, if they have not been pros-
ecuted, they must be released to their country of origin absent a showing by the
government that their continued detention is imperative. That showing could be
ased on their continued intelligence value or because of demonstrated threat to the

security of the United States or our allies.
The government would bear a heavy burden. It would have to meet a high stand-

ard. A burden of proof such as beyond a reasonable doubt or, perhaps, by clear and
convincing evidence, would have to be met. That standard would have to be
achieved by articulable, specific evidence. Conjecture, opinion, rumor, or over-cau-
tion would not suffice.

I'm not sure about the forum. U.S. District Court or a specifically designated
panel of jurists would work. There may be other alternatives. Whatever the dura-
tion of confinement, burden of proof, admissibility of evidence or forum, they must
all be reasonably acceptable to the international community. If they are not, history
will not be kind to us.

Now, turning to the prosecutions themselves. I was an early, ardent, and vocal
supporter of military commissions as the appropriate forum. I still believe they can
be fair, legal, and generally accepted by all but the most persistent naysayers. If
done properly, they are historically founded, practical, and make sense. It is appro-
priate for military personnel to try their enemy by military commissions.

All of that said, although I don't necessarily agree with it, I understand the point
of view of the critics who say that the commission process is now so flawed and ma-
ligned that we should simply start over. I should add, not quite as a parenthetical,
that as a former Navy judge advocate for 28 years, I am pleased and proud, but
not surprised by the strong advocacy of detailed military defense counsel in these
cases. These are not popular cases, but they have served admirably.

For the success and viability of commissions, the devil is in the details. They
aren't legal, they aren't appropriate, and they aren't practical, if they are done
badly. They have to be accomplished reasonably promptly. The defense counsel must
have reasonable access to their clients. Defense counsel must be able to confer with
their clients in confidence. There must be a just review process. In summary, they
must be fair and be perceived to be fair.

The Geneva Conventions require that military commissions approximate the same
procedures by which we prosecute our own troops. That implicates the courts-mar-
tial system contained in the Uniform Code of Military Justice (UCMJ) and the Man-
ual for Courts-Martial.

Consistency is a virtue, but it can also be the hobgoblin of small minds. We're
the United States of America. If we decide in our might and wisdom that we need
to make a course correction, we can do that. Knowing what we now know, perhaps
we might decide to use the UCMJ and MCM for prosecuting enemy combatants. It's
a tried and true system. All we really would need to do is relax the rules of evidence.
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a bit to accommodate the reality of battlefield operations, understanding that evi-
dence is being gathered by soldiers, not police detectives.

Finally, let me speak briefly about interrogation policy. We are all patriots here.
We wouldn't be here if we weren't. I don't mean to preach but some of these things
can't be said too often. I like to think of America as being above the law. By that
I mean that the law provides a floor below which no nation may descend. But the
United States . . . the United States should soar above that. The law says we can't
torture people. The law says we can't treat them cruelly, or inhumanely, or degrade
them.

I say they may be terrorists, they may be evil, but they are human beings and
we're Americans and we should treat them with the dignity and respect that Ameri-
cans should always treat all human beings by virtue of their humanity. I urge you
to put the Army Field Manual into law for all U.S. agencies.

Understand and appreciate the need for the enemy to not know the limits of in-
terrogation techniques. On the other hand, and more importantly, Americans andthe community of nations must have confidence that we won't abuse people in our
custody no matter what their status.

Our greatest strength as a nation is not our military might, awesome as it is; it's
not our strong economy, natural resources or even our historic individual spirit. Our
greatest strength is the rightness of our cause. For generations, Americans have
stood tall for the Rule of Law and in support of human rights. That's our strength;
that's why other civilized nations look to us for leadership and then follow-that lead.
If we lose that, we will have lost our greatest weapon.

On the other hand, the enemy's only weapon is terrorism. The true object of that
weapon isn't so much human life or undermining our will to resist, as much as it
is an effort to make us more like them. We must resist that at all costs. If we letthat happen we will have lost the war. We will have lost our National identity. We
must not take that fateful step down the slippery slope from the high road to the
low road.

The Army Field Manual stands as a bulwark against that temptation. By enacting
into law the interrogation techniques found in the current Army Field Manual for
all U.S. interrogators, we will take a huge step in the right direction. It won't make
us weaker, it will confirm our power for all to see and protect U.S. troops now and
in the future.

As I stated early in this testimony, the important issues are legal, to be sure. But
they are more than that. They have profound moral, diplomatic, military, and prac-
tical implications. How we are viewed by history and the community of nations, how
we feel about ourselves, and how history treats us may in large part be determined
by what you do, or don't do, now.

In summary, I urge you to place a reasonable limit on the duration of detention
for enemy combatants absent a specific showing for the need for continued confine-
ment. I urge you to either fix the Military Commission process or ensure cases arereferred to the equivalent of courts-martial. Finally, I urge you to enact the Army
Field Manual for all interrogations, regardless of location, the interrogator, or who
is being interrogated.

Senator GRAHAM. Excellent, each of you. Thank you very much.
Now, I know why I didn't get a more definite answer to the ques-
tion would statutory definitions have a preferred position in the
court than the current situation. Because there is a political compo-
nent to this. Mr. Barr, I know that every executive branch legal ad-
visor and every representative of the executive branch is very cau-
tious about ceding authority, particularly when it comes to matters
of war, and I don't think anyone up here wants to micromanage
this war. But it is unique and it has taken us to a place far beyond
six saboteurs in World War II.

I have to completely buy into the idea that enemy combatant sta-
tus with an indeterminate amount of time is a legally correct posi-
tion, and will enhance our national security. The problem I have
is that the enemy combatant status that we are currently using is
in court, being challenged, with a never-ending process ahead. But
it goes back to what you said, Mr. Hutson. We'll be stronger if we
are together, and I do believe there is a willingness of Congress
and I may be wrong, it may fall apart, for all of us to come -together
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working with the executive branch to define enemy combatant sta-
tus in the most flexible way possible, but give it a congressional
blessing.

Mr. Barr, do you believe that if we did that we would be stronger
legally and be more united as a country?

Mr. BARR. In general, when Congress supports executive power
and they're acting together, that does strengthen the hand of the
Government, obviously, but as I said earlier the definition of mili-
tary combatant is not the issue. The thing that's going to cause
problems is the extension of habeas corpus to foreign prisoners of
war. I believe American citizens should be treated differently and
I believe that they do have the right of habeas corpus.

Senator GRAHAM. Statutorily could we address that problem and
fix it?

Mr. BARR. Yes. That' s what Scalia was talking about.
Senator GRAHAM. That's what he's yelling at us to do.
Mr. BARR. The first time in history, Under British habeas corpus,

the idea of using a writ of habeas corpus for a foreign prisoner of
war was an absurdity, and it was never recognized. But the Su-
preme Court here said well, this statute sort of makes us do it.
That's an area that I think should be addressed.

The second issue that's going to cause difficulty no matter how
these definitions are made is whether or not the court is going to
say for the first time in history that a foreign person outside the
United States who has no connection with the United States other
than they are confronted by our troops, has due process rights.
That is contrary to the existing law and if they go that far, then
no matter how we define these terms it's going to mean judges su-
pervising this thing. Now the fact that one district court judge
doesn't like the definition of military combatant, to me is irrele-
vant. There are so many district court judges now you can get any-
one to say anything. I think the D.C. Circuit is going to rule on
that, and I think it will be straightened out.

Senator GRAHAM. The bottom line, the habeas route, we are
going into a situation where courts will have a great say about how
to fight this war. Scalia is saying we are ill equipped to do that,
would you please get involved and help us, Congress? That's what
this is all about. The invitation is out there to the administration.
I hope they will take us up on it because I believe, as Senator
McCain has stated, that we have an affirmative duty to do so.

Now, when it comes to military tribunals, clearly everybody in
the panel has bought off on this. Critics of military tribunals have
their right to be critical, but there is a rich legal history that the
military tribunal system works and is an acceptable manner of de-
livering justice. Do you believe that if the military tribunal system
were codified, it would be an advantageous position for that system
in our current Federal court system?

Mr. BARR. First, I believe military commissions as opposed to
court-martials are common law courts that exist because they are
supposed to be adaptive to the exigencies of the circumstance.
That's why I think inherently they have to be flexible tools. So I
would be concerned about anything that tries to lock in a particular
set of rules.
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Could I give one example? After a war, after we have won, it may
be one thing to show classified information or provide for a right
to confront all of the evidence against you, because we've won the
war. We don't care if Speer finds out something about our military.
plans. But right now we are in the middle of this confrontation,
and allowing people to see classified information is something we
shouldn't accept.

Senator GRAHAM. All due respect, we have a military legal sys-
tem, the UCMJ, which is statutory, and we have the Manual for
Courts-Martial which.is -the implementing directive of the executive
branch.

We deal with classified information in court -martial proceedings
all the time. I don't think that's a problem because no one here
wants to use the military tribunal commission system to hurt the-
Nation's security.

All I'm suggesting is that the current attacks on the military
commission that are now in court are -never ending. One way to
bring closure would be to give a statutory blessing to the concept,
tweak it a bit. My question again is would that help in terms of
the status of the military commission legally with Congress getting
involved?

Mr. BARR. Well, I think you might be in a situation where judges
might accept it more. But I don't think the executive would, unless
it allowed the discretion to adapt proceedings to specific cir-
cumstances.

Again, the court martial system that we- have applies to Amer-
ican troops, people that are part of our political community, and I
have no problem with those procedures. But providing all the same
protections to a member of a hostile force during the confrontation,
it's just-

Senator GRAHM. I'll take another stab at this. I understand
what you're saying. But-the current system is going to be in litiga-
tion for a while to come. General Hemingway gave a best case sce-
nario. I think we're going to be months or years before we get this
thing figured out about enemy combatant status. We're going to
have a lot of judges speaking about what they like and don't like
about military tribunals.

I'd like to close that down, come up with a system that is not a
threat to the country, is not a Federal court system, is not UCMJ,
but a hybrid that deals with realities of the war on terrorism. But
it's codified, that will be more deferred to by the courts and we'll
have two branchs of government, as you said. That's my goal.

I'm going to now turn it over to Senator Nelson, but you have
been very helpful. The idea, I'll put this on the record, I have
crossed the Rubicon in this regard. I do not believe it is responsible-
for this country, legally or politically, for Congress to sit this out.
If we can come up with congressional involvement that makes it
stronger, not weaker, that allows us to get good intelligence, it al-
lows us to detain people who deserve to be detained for an indeter-
minate period of time, and allows people to be prosecuted in a way
where it will stick.

The way to have that legal breakthrough occur soon rather than
later is for Congress to get involved.

Senator McCain.
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Senator MCCAIN. I thank you, Mr. Chairman. Very briefly and
I appreciate you allowing me just to comment. Mr. Barr and Mr.
Saltzburg, Mr. Hutson has suggested that the Army field manual
apply to all detainees, is that correct?

Mr. HuTSON. Yes, it is.
Senator McCAIN. Do you agree with that, Mr. Saltzburg?
Mr. SALTZBURG. I think so.
Senator MCCAIN. How about you, Mr. Barr?
Mr. BARR. I agree that we are bound to treat all detainees hu-

manely.
Senator McCAIN. Please, Mr. Barr-
Mr. BARR. Which as I understand-
Senator McCAIN. If you say you don't want to answer the ques-

tion, that's fine.
Mr. BARR. No, that's not what I'm saying.
Senator McCAIN. The question is, should the Army field manual

apply to all detainees or not?
Mr. BARR. Well, no, the Army field manual applies to people that

are covered by the--given the privileges of the Third Geneva Con-
vention, no. To the extent that it says that all detainees should be
treated humanely, even if they're not covered by the Third Conven-
tion, I agree with that too.

Senator McCAIN. Because you feel that part of the Constitution
has become irrelevant as far as Congress is concerned is not some-
thing that I agree with. It still says make rules concerning cap-
tures on land and water. Until we amend the Constitution because
of its irrelevancy, I will use that as a reason for Congressional in-
volvement.

I guess my only other question, Mr. Hutson, you were one of the
uniformed JAGs at the time that the initial set of rules were for-
mulated, isn't that correct, which were later rescinded?

Mr. HUTSON. No, sir. I retired in 2000. 1 preceded that.
Senator McCAIN. It was my understanding that the uniformed

JAGs disagreed as, I think, Mr. Saltzburg mentioned in his open-
ing comments. All the uniformed people disagreed with the civilian
policy that was articulated, that was put into effect, is that correct,
do you know?

Mr. HUTSON. I can't say that all of the uniformed people did, but
I know that there was a great deal of disagreement between the
two groups indeed. In fact, the uniformed people were struggling
to find avenues to vent their disagreements.

Senator MCCAIn. I thank you. Mr. Saltzburg, it's a small point,
but many of our American soldiers in Afghanistan that were fight-
ing there were not wearing a uniform. So according to at least
some interpretation of the treatment of these prisoners because
they were not wearing a uniform then therefore they are not eligi-
ble for the Geneva Conventions. So I just say that as an aside.

I, like you, am very concerned about the next conflict in which
American fighting men and women may become captive. Right
now, I think it would be difficult for us to assert as we did vocifer-
ously-and by the way, Mr. Barr, we are still at war in Korea,
there was a cease-fire, but we are still at war.

Mr. BARR. Cease-fire means you're not still at war.
Senator MCCAIN. Yes, we are, in a state of war.
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Mr. BARR. But I disagree with you that we have soldiers in our
military fighting out of uniform in Afghanistan.

Senator MCCAIN. You disagree we have soldiers fighting out of
uniform in Afghanistan.

Mr. BARR. I think there may be intelligence operatives who are
operating who are not wearing military uniforms, yes.

Senator McCAN. That's Special Forces. Wrong again. I'm sorry.
Well, anyway. But I guess my point is that without the kinds of
behavior that you articulate, Mr. Saltzburg, I'm afraid that it
would give our enemies some excuses which they may or may not
have had anyway to mistreat our American fighting men and
women when they fall prey to them.

Again, we are still in a war in Korea, it's a cease-fire. If we are
going to use that criteria, then I think many of our detainees would
die of old age. I thank you, Mr. Chairman.

Senator BEN NELSON. Thank you, Mr. Chairman. Admiral
Hutson, I think you probably heard the distinction between how we
might deal with prisoners or detainees in Iraq and those that are
taken just in the general war on terrorism.

In trying to deal with status and treatment, the question of dura-
tion of detention is significant. Obviously, I think we must deal
with that. Is there any clarification that you might be able to pro-
vide for us on that?

Mr. HUTSON. I'm not sure I can clarify it. I would urge Congress
and the administration to consider putting a termination on the
duration of detention for most of the prisoners. I think that it's just
not possible for the United States to hold people, and we are not
talking about Speer or Hess particularly, we are talking about
chauffeurs and people like that, indefinitely.

The war on terrorism is going to go on, as we have all agreed,
and we all understand, for a long time. At some point, it's just
going to sort of peter out and will end by the passage of time.
There is going to be no surrender on the deck of the U.S.S. Mis-
souri in the war on terrorism.

So that I think we have to decide how long we can reasonably
detain people, if no charges have been brought. We have not pros-
ecuted them. We are just holding on to them until the end of the
war as Senator McCain points out. I think you have to have an out.
I think that the administration has to be able to demonstrate that
the continued detention of a particular individual is necessary be-
cause of the great intelligence value that they may continue to
have or because they continued to be a threat to the United States
or to our allies.

But that determination has to meet some sort of standard. I
think that there are a number of ways you could do it, and the tri-
bunal would certainly be one. A specially designated panel of
judges. But there would have to be a standard. There would have
to be evidence. It couldn't just be conjecture, rumor, innuendo, or
over caution.

Senator BEN NELSON. But there is some value in detaining these
individuals for some significant period of time if they represent a
particular threat, if by releasing them they go back to do battle
against us or to do further harm, or if they represent a fundamen-
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tally important part of our intelligence gathering operation as an
important source for intelligence information.

Mr. HUTSON. I couldn't agree more, Senator, that it would be in-
cumbent upon us to continue to detain for as long as necessary peo-
ple that fit into those categories that you enumerate. But that for
a large number of people, I think I understood the testimony ear-
lier today to be that the annual review boards had released four
people. We have 13,000 detainees involved around the world right
now.

We can't just hold them until 25 years from now we say, oh yes,
remember the war on terrorism, I guess it's over.

Senator BEN NELSON. What would you do with those detainees
if their country of citizenship doesn't want them back? What do we
do there?

Mr. HUTSON. Good question.
Senator BEN NELSON. I thank you very much for your enlighten-

ment. I think you're helping us go down the road to progress here,
and we appreciate it very much.

Senator GRAHAM. I want to thank you all. I just want to wrap
this up quickly. The current legal environment we have is we are
on appeal now, I think the Court of Appeals, regarding the military
tribunal system, that is correct?

Mr. BARR. Yes, Senator, Hamdi, which was a chauffeur.
Senator GRAHAM. You were right about Hess. We didn't pros-

ecute him until after the war. But I think this is a different war.
I think it is very important that this country send a signal to all
wannabe terrorists, you are either going to get killed, or you are
going to get captured, and be held accountable.

The quicker we get on with holding people accountable, I think
the safer we'll be. Mr. Barr, worst case scenario, or best case sce-
nario, how long do you think it will take the current legal situation
to resolve itself regarding prosecution?

Mr. BARR. I think probably within a year we will be able to com-
plete the first prosecution. If I could, Senator, that last line of ques-
tioning from Senator Nelson, as you recognize in your opening
statement, there are two different issues here.

One issue is detaining someone, not punishing them, but just de-
taining them. The other issue is trying those people that we want
to try before a commission for war crimes.

I agree with what you said about let's get on with that. But on
the issue of detention, we shouldn't act as if there is not a process
in place. For the first time in history, we are permitting adversary
proceedings, legal representatives, a preponderance of the evidence
standard for these people to have their day in court to be held.
That's never been done before and that's a recognition of the kind
of war we are fighting.

Senator GRAHAM. I'll be honest with you. I don't have a desire
to fundamentally change things. I just want to get a statutory
blessing to it, tweak it to make sure it does pass scrutiny. There
will be some people who are not subject to prosecution for different
reasons. Maybe you don't want to go through the exposure of a
trial, maybe it's not exactly the venue for them. They should be
kept for a long time, Mr. Hutson, because this war will go on for
a long time.
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But the due process involved is the check and balance. An enemy
combatant legally can be held, I think, for an indeterminate period.
Now, that decision has to be made in accordance with who we are
as a people, and it has to be made in light of the fact that we are
a rule of law nation.

I stand very firmly with the idea that holding enemy combatants
for a long period of time is in this Nation's national self-interest.
I just hope we can make the process more acceptable to our legal
system and abroad. What about you, Mr. Saltzburg?

Mr. SALTZBURG. I actually think that if you enacted legislation,
you would moot the Hamdi case.

Senator GRAHAM. I totally agree--
Mr. SALTZBURG. Otherwise, I think it's fairly likely that the Su-

preme Court would grant review. I mean, one of the things we
should not lose sight of is that Hamdi was closely divided with a
plurality plus two, the author of the plurality opinion has resigned
or announced her resignation from the Court. We'll go through a
replacement process. We know the Chief Justice is ill. We don't
know what will happen. He was part of the plurality.

So that if you ask what the end result will be, even after a year
is up, I agree with Attorney General Barr, a year may be a good
estimate. Sometimes the Supreme Court gives us less certainty
after it decides than before, which is part of the problem. I think
Hamdi's an example.

I'd just like to say one other thing if I could. That is, Senator
Graham, you mentioned the third part of what we are really after
here, the hearts and minds.

Senator GRAHAM. That's very important.
Mr. SALTZBURG. I would really urge the subcommittee and I'd

urge the committee not to treat the decision about what processes
are due and so on solely based on how the United States looks at
this right now.

We are not in this alone. What happened a week ago in London
reminds us that this al Qaeda threat, this terrorist threat, is not
just against us, we are just the biggest target. It's against every-
thing we stand for, and everything that western democracies be-
lieve in. I think this picks up Senator Nelson's question, it's a very
serious matter of saying if we are going to release somebody,
where?

I mean, the world has to look at this together; we need to know
what our allies think about how long somebody should be detained,
because they don't want us to be releasing these people. Then if
we're going to release them, how? How is it to be done? I think
some input from allies who are just as concerned as this country
is, and they have reason to be, would actually benefit our thinking.

I don't think, by the way, you'd find them less supportive. I think
you'd find that the shared concerns you've heard today are shared
not just within our borders but they are shared around the world.
I think we haven't reached out enough.

That's been part of our problem. That we, in winning the hearts
and minds, we have to win the hearts and minds of the American
people and persuade them that we're true to our own values. Be-
cause of some of the mistakes that have been made, because of Abu
Ghraib, we have to do a better job of convincing the world-that
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the standards that Dean Hutson said-that we are still committed
to the highest standards, and that we are still the leader.

I think some contributions from some other countries that share
problems with us about how we ought to go would probably not be
a bad thing for this committee to really consider.

Senator GRAHAM. That's very well said. If you could get the exec-
utive, legislative, and judicial branches signing off on what is going
on at Guantanamo Bay, and making it a very good place to detain
people, to keep them off the battlefield, a place to get good intel-
ligence, be aggressive, a place to prosecute the worst of the bunch,
I think we are safer. I think it does change world opinion of that.

What is your belief, Mr. Hutson, about how long it will be before
we get legal answers to these questions?

Mr. HUTSON. Predicting judicial speed is very dangerous. That's
almost as bad as predicting what the jury's going to do. But I think
that a year or 2, probably, depending on what the Supreme Court
does or doesn't do.

Senator GRAHAM. Well, I will be working as diligently as I can
with other members of the committee to come up with some statu-
tory definitions that meet, I think, most of your goals, Mr. Barr.
We may have a philosophical difference about how to do this, but
your concerns are legitimate. We need not have statutes that lock
us down. We need to have statutes that free us up, and let us real-
ly get on with fighting this war in the most effective way.

I think Guantanamo Bay's potential is not being reached from a
national security perspective. I think we could do more with the
place if we had more buy into it. I really do worry, gentlemen,
about this war being managed by a series of legal decisions from
different venues that will create stagnation and create image prob-
lems and the Court is not equipped to do this. I think they are tell-
ing us that.

Some judges will take us up on it, Mr. Barr, they will certainly
take us up on it. If we are going to fight this war the way we need
to fight it, the more elected official involvement, the better, and
God bless. Thank you for coming. We will be back with each of you
about how to do this. Thanks very much.

[Questions for the record with answers supplied follow:]

QUESTIONS SUBMITTED BY SENATOR JOHN MCCAIN

DETAINEE HEARINGS

1. Senator McCAIN. Mr. Dell'Orto, Admiral McGarrah, and General Hemingway,
I understand that, of 520 individuals at Guantanamo (Gitmo), just 12 have been
deemed suitable for military commissions. I understand that we have the legal right
to detain the rest of them until the end of hostilities, but since there is no foresee-
able end to the war on terrorism, what is the plan for those not receiving a hearing
before the military commission?

Mr. DELL'ORTo, Admiral McGARRAH, and General HEMINGWAY. Although we an-
ticipate that a significant number of enemy combatants held at Guantanamo will
face trial by military commission, many will not. Among those who may not be tried
by a military commission are individuals who are either providing actionable intel-
ligence through interrogations, or are still considered a threat to U.S. forces on the
battlefield. Some of them may not have committed law of war violations or other
crimes. These individuals will be held until the end of the conflict or until they are
determined no longer to be a threat to U.S. forces by the Designated Civilian Offi-
cial, acting on a recommendation from an Administrative Review Board (ARB).
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The ARBs were established in order to review the case of every detainee annually.
The ARB assesses whether an enemy combatant should be released, transferred, or
further detained..

During the review; each eligible enemy combatant is given the opportunity to ap-
pear in person before an ARB of three military officers and provide information to
support his release. The enemy combatant is provided with a military officer to as-
sist him. In addition to information provided by the enemy combatant, the ARB con-
siders written information from the family and national government of the enemy
combatant and information provided by DOD and other U.S. Government agencies.
Based on all of the information provided, the ARB makes a recommendation to re-
lease, transfer, or continue to detain the individual.

The process to release a detainee is completed only after the U.S. Government re-
ceives appropriate assurances that the receiving government will not torture the de-
tainee and will continue to treat the detainee humanely, consistent with the coun-
try's international legal obligations.

As of March 2006, 267 detainees have been released or transferred to their home
countries: 187 have been released, and 80 have been transferred to the control of
other governments (Denmark, Pakistan, Morocco, France, Russia, Saudi Arabia,
Spain, Sweden, United Kingdom, Kuwait, Australia, and Belgium). In regard to
Iraqi and Afghan nationals, we are working with other U.S. Government agencies
to help Iraqi and Afghan authorities assume responsibility for detention operations
in their countries.

DETAINEE APPEALS

2. Senator McCAN. Mr Dell'Orto, Admiral McGarrah, and General Hemingway,
under Department of Defense (DOD) rules for military commissions, defendants will
lack an independent appeal-they can appeal up the chain of command within DOD
but not to U.S. Federal courts or to the U.S. Court of Appeals for the Armed Forces
(a civilian court independent of the executive branch that handles appeals from the
courts martial). Could you explain the rationale behind this decision? Why not per-
mit an appeal to the U.S. Court of Appeals for the Armed Forces? Please explain
your answer fully.

Mr. DELL'ORTO, Admiral McGARRAH, and General HEMINGWAY. The Review Panel
process provides for an independent review of the decisions of the Military Commis-
sion. By design and implementation, the Review Panel is composed of senior jurists
with impeccable credentials and judicial experience. The current group of panel
members was specifically chosen for their proven track record of making difficult de-
cisions on unique and difficult questions of law-the very kinds of questions that
they will face when deciding Commission questions involving the interplay of the
law of war, military law, and applicable international law.

Under the Detainee Treatment Act, the United States Court of Appeals for the
District of Columbia Circuit has jurisdiction to determine the validity of any final
decision of a Military Commission. Review is required in capital cases and cases in
which the defendant is sentenced to a term of imprisonment of 10 years or more;
in all other cases, review is at the discretion of the Court. The jurisdiction of the
Court is limited to the consideration of (i) whether the final decision was consistent
with the standards and procedures specified in the Military Commission Order No.1,
and (ii) to the extent the Constitution and laws of the United States are applicable,
whether the use of such standards and procedures to reach the final decision was
consistent with the Constitution and laws of the United States.

The Court of Appeals for the Armed Forces is an Article I appellate court with
jurisdiction limited to certain courts-martial cases with significant sentences. See
Clinton v. Goldsmith, 526 U.S. 529, 540 (1999). Expanding the Court of Appeals for
the Armed Forces' jurisdiction to include military commissions would blur important
distinctions between courts-martial and military commissions.

The independence of military commissions and courts-martial is protected pri-
marily by Article 37, UCMJ, 10 U.S.C. Sec. 837, which prohibits unlawful command
influence with respect to courts-martial and other tribunals, such as military com-
missions. Violations of Article 37, UCMJ, are punishable under Article 98, 10 U.S.C.
Sec. 898, by up to 5 years of confinement and a dishonorable discharge. See Weiss
v. United States, 510 U.S. 163 (1994).

The military commission process was established by the President pursuant to the
authority granted to him under the Constitution and the Authorization for Use of
Military Force, Public Law 107-40, 115 Stat. 224. The decision on who is subject
to trial by commission, the rules that govern the commissions, and the procedures
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for review of commission decisions are an executive branch function performed pur-
suant to this authority.

UNIFORM CODE OF MILITARY JUSTICE

3. Senator MCCAIN. Mr. DeirOrto, Admiral McGarrah, and General Hemingway,
the Pentagon made a decision to start from scratch and develop an entirely new sys-
tem of military commissions, one that has run afoul of the U.S. court system. One
effect of this has been that we have yet to bring even one terrorist to trial, nearly
4 years after September 11. Would it not be simpler, easier, and better to use the
Uniform Code of Military Justice (UCMJ)?

Mr. DELL'ORTO, Admiral MCGARRAH, and General HEMINGWAY. On November 13,
2001, the President directed the establishment of military commissions to conduct
criminal trials of those suspected of having committed war crimes. It would not be
simpler, easier, or better to use the court-martial process authorized by the HCMJ.
Rather, as the President directed, military commissions, as recognized by the
UCMJ, provide the appropriate forum for the disposition of the allegations of war
crimes committed by enemy combatants arising from the Global War on Terrorism.
There are many provisions of the UCMJ applicable to courts-martial that would be
inappropriate or unacceptable to apply in military commission trials of detainees at
Guantanamo Bay, Cuba, including, but not limited to, the speedy trial provision (Ar-
ticle 10), the criminal rights warning requirements (Article 31(b), the extensive pre-
trial investigation hearing process (Article 32), equal opportunity to obtain wit-
nesses and evidence regardless of any pertinent security classifications (Article 46),
and extensive post-trial review and appeal procedures (Articles 59-76).

Additionally, many UCMJ provisions have been interpreted by military and Fed-
eral courts to apply, with some exceptions, the full range of protections afforded per-
sons under the Constitution of the United States. Such U.S. Constitutional safe-
guards should not be extended to the trials of enemy alien combatants 'for violations
of the law of war.

Finally, the UCMJ (Article 36) provides for the use of rules of evidence in courts-
martial that, so far as the President determines practicable, apply the principles of
law and rules of evidence generally used in criminal trials in United States district
courts. Courts-martial use Military Rules of Evidence that are modeled after the
Federal Rules of Evidence. Both of these sets of evidentiary rules would have to be
modified significantly for use in military commissions. For example, these rules do
not permit the admission of hearsay evidence, unless an exception to the hearsay
rule exists. Therefore, they do not address adequately the unique challenges pre-
sented by a battlefield environment that is fundamentally different from the tradi-
tional law enforcement rubric applicable during peacetime in the United States.

Throughout American military history, hearsay evidence has been admissible in
military commissions. In the Seminole War, hearsay evidence was admitted in mili-
tary commissions to try British subjects for inciting and aiding the Creek Indians
in warring against the United States. See Louis Fisher, Congressional Research
Service, Military Tribunals: Historical Patterns and Lessons, 8-11 (2004).

During the Civil War, a military commission admitted hearsay evidence in the
trial of Captain Henry Wirz for the atrocities committed against Union prisoners of
war at the. Andersonville prison. Lewis Laska & James Smith, "Hell and the Devil":
Andersonville and the Trial of Captain Henry Wirz, C.S.A., 1865, 68 MIL. L. Rev.
77, 118 & n.128 (1975) (e.g., a witness who did not observe an alleged murder was
permitted to testify that he heard another individual identify Captain Win as the
gunman).

During World War II, hearsay evidence was admitted in the military commission.
that tried Japanese General Yamashita for war crimes committed while defending
the Philippine Islands. See In re Yamashita, 327 U.S. 1, 18-19-(1946). Similarly,
the military commission that tried Japanese General Homma for war crimes related
to the infamous Bataan Death March considered hearsay evidence. Major William
H. Parks, Command Responsibility for War Crimes, 62 Mil. L. Rev. 1, 75 (1973);
In re Homma, 327 U.S. 759, 760-61 & n.1 (1946).

Internationally, it is well settled in the International Criminal Tribunals for the
Former Yugoslavia and Rwanda (ICTY/ICTR) that hearsay evidence is admissible.
Rules 89(c) and 89(d) of the ICTY Rules of Procedure and Evidence (RPE), read to-
gether, provide guidelines for admissibility of evidence based on relevance and
probativeness, subject to exclusion to ensure a fair trial. The ICTR has adopted
similar provisions. See ICTR RPE 89 and 92.

In addition, the rules of evidence in courts-martial do not currently provide for
the consideration of classified evidence by the finder of fact unless the defendant
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is also provided access to that classified evidence.. See the Classified Information
Procedures Act, 18 U.S.C. Appendix III, §§ 1-16, and Military Rule of Evidence 505.
These procedures work well when the defendant already has a security clearance,
which has historically been true in criminal prosecutions concerning classified infor-
mation. However, the procedures used in Article III courts. and courts-martial are
problematic when the defendant does not have a security clearance and does not
qualify for one under security clearance procedures. Disclosure of classified informa-
tion concerning sensitive intelligence sources and methods or military operational
procedures would compromise that classified information and potentially endanger
the lives of members of the U.S. Armed Forces engaged in the global war on ter-
rorism. Trial before the conclusion of hostilities creates security concerns not
present in prosecutions after the end of a conflict.

4. Senator MCCAIN. Mr. Dell'Orto, Admiral McGarrah, and General Hemingway,
we have a world class system of military justice, one that is adapted for dealing
with classified information, for trials that do not-take place in the bright lights of
the media. Precisely what is it about that system that makes it unusable here?.
Please explain your answer fully.

Mr. DELL'ORTo, Admiral McGARRAH, and General HEMINGWAY. The rules of evi-
dence in courts-martial do not currently provide for the consideration of classified
evidence by the finder of fact unless the defendant is also provided, access to that
classified evidence. See the Classified Information Procedures Act, 18 U.SC. Appen-
dix III, §§ 1-16, and Military Rule of Evidence 505. These, procedures work well
when the defendant already has a security clearance, which has historically been
true in criminal prosecution: concerning classified information. However, the proce-
dures used in Article III courts and courts-martial are problematic when the defend-
ant does not have a security clearance and does not qualify-for one under security
clearance procedures. Disclosure of classified information concerning sensitive intel-
ligence sources and methods or military operational procedures would compromise
that classified information and potentially endanger the lives of members of the
U.S. Armed Forces engaged in the global war on terrorism. Trial before the conclu-
sion of hostilities creates security concerns not present in prosecutions after the end
of a conflict.

APPLICATION OF GENEVA CONVENTIONS

5. Senator McCAiN. Mr. Del'Orto, Admiral McGarrah, General Hemingway, and
Mr. Hutson, what would have been different at the Gitmo detention facility had Sec-
retary Powell's position prevailed-i.e., had the administration applied the Geneva
Conventions to all detainees captured in Afghanistan (as we've done in all past
wars), but then, in accordance with Geneva, denied the special privileges of prisoner
of war (POW) status to the al Qaeda prisoners. Under Geneva, we still could have
detained and interrogated the prisoners for the duration of the war against al
Qaeda. What did we really gain by choosing not -to apply the Geneva Conventions?
Please explain your answer fully:

Mr. DELL'ORTO, Admiral MCGARRAH, and General HEMINGWAY. What was gained
was a determination consistent with the law of war and applicable international law
that provided the legally correct framework for the detention and interrogation of
enemy combatants detained in the. global war on terrorism. Since September 11,
2001, the United States and its coalition partners have been engaged- in a war
against al Qaeda, the Taliban, and their affiliates and supporters. There is no ques-
tion that under the law of war, the United States has the authority to detain per-
sons who have engaged in unlawful belligerence- until the cessation of hostilities.
The detention policy of the U.S. Government, including the responsibilities of the
Department of Defense, was set forth in the President's Military Order of November
13, 2001 enclosed at TAB A.

The Department of Defense is complying with the guidance issued by the Presi-
dent in his February 7, 2002, memorandum.
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O-s. ! ,e pes SecretrP

ur-Sar Is, 200t

President Issues Military Order
Detention, Tritment, and Trial of Certain Non-Citizens in the War Against Terrorism

By the authority vested in me as President and as Commander in Chief of the Aimed Forces of the United Stales by the
Constitution and the laws ot the United States of America, IncudIng the Aulthnzation br Use of Military Force Joint Resolution
(Public Law 107-40, 115 Stat. 224) and sections 821 and 838 of title 10, United States Code, 4 is hereby ordered as follows,

Section 1. Findings,

(a) International terrorists, including members of e! Qaida, have carried out attacks on United States diplomatic and military
personnel and facilities abroad and on citizens and properly within the United States on a scale that has created a state o banned
conflict that requires the use of tie United States Aned Forces.

(b) In light of grave acts of terrorism and threats of terrorism, mcireing the terrorist attacks oft September 1t, 2001, on the
headquarters of the United States Department of Defense in the national capital region, on the World Trade Center in New York,
and on cvitlain aircraft such as in Pennsylvania, I proctarred a nationalemergency on September 14, 2001 (Prov. 7463,
Declaration of National Emergency by Reason of Certain Terrorist Attacke).

(c) individuals acting alone and in concert involved in international terrorism possess both the capabiity and the intention to
undertake further terrorist attacks against the United States that, if not detected and prevented, will cause mass deaths, mass
injuries, and massive destruction of property, and may place at risk the continulty of the operations of the United States
Government.

(it) The abiry of the United States to protect the United States and its citizens, and to hetp its allies and other cooperating nations
protect their nations and their citizens, from such further terrorist attacks depends in signticfant part upon using the United States
Armed Forces to idtify terrorits end those who support them to disrupt their activities, and to eliminate their ability to conduct
or support such attacks.

(e) To protect the United States and its citizens. and for the effective conduct of military operations and prevention of terrorist
attacks, it Is necessary for individuals subject to this order pursuant to section 2 hereof to be detained, ar when tried, to be tried
for viotations of the laws of war and other applicable laws by military tribunate.

() Given the danger to the salfey of the United Stales and the nature of itemationat terrorism, and to the etert provided by and
under this order, I find consisternt with section 836 of title 10, United States Code, that it is not practieabis to apply in military
commissions under this order the principles of law and the rules of evidence generally recognized in the trial of ctirninal cases in
the United States district courts.

(g) Having fully considered the magnitude of the potential deaths. injuries, and property destruction that would result from
potential acts of terrorism against the United States, and the probability that such acts wi occur, I have determined that an
extraordinary emergency exists for national defense purposes, that this emergency constitutes an urgent and oopelting govern.
ment interest, and that issuance of thrs order is necessary to meet the emergency,.

See. 2. Definition and Policy

(a) The term 'individual subct to this order shal mean any individual who is not a United States citizen with respect to whom I
determine from time to lime in writing that

(t) there is reason to believe that such individual, at the relevant

times,

@0 is or was a member of the organization known as al Oaids
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{ii) has engaged in, aided or abetted. or conspired to comml,

acts of International terrorism, or acts in preparation tteafr,

that have caused, threaten to cause, or have as their aim to

cause, injury to or adverse effects on the United Siates. its

citizens, national security, foreign policy, or economy; or

(il) has knowingly harbored one or more individuals described In

subparagraphs (i) or (i1) of subsecilon 2(a)(1) ot this order;,

and

(2) it Is In the interest of the United States that such indiv uat

be stbjecrl to this order.

(b) It is the policy of the United States that the Secretary of Defense shall take all necessary measures to ensure that anyindividual subject to this order is detained In accordance with section 3, and, 9 the Individual is to be tried, that such individual Is
tried only in accordance with section 4.

(c) It is further the policy o1 the United States that any individual subject to this order who is not already under the control 01 theSecretary of Defense but who is under the corrot of any other officer or agent of the United States or any State shall, upon
delivery of a copy of such written determination to such officer or agent, forthwith be pieced under the control of the Secretary of
Defense.

Sec. 3, Detention Authority of the Secretary of Defense. Any Individual subject to this order shalt be -

(a) detained at an appropriate location designated by the Secretary of Defense outside or within the Unied States;

(b) treated humaney. without any adverse distinction based on race, coor, religion, gender, bth, weath, or any similar criteria;

(c) afforded adequate food, drirng waler, shelter, clothing, and medical treatment;

(d) allowed the free exercise of religion consistent with the requirements of such detention. and

(a) detained in accordance With such other conditions as the Secretary of Defense may prescribe.

Sec. 4. Authority of the Secretary of Defense Regarding Trials of Individuals Subject to this Order.

(a) Any individual subject to this order stall, when tried, be tried by military commission for any ard al offenses ible by m -iltarycommission that such individual is alleged to have committed, and may be punished in accordance with the penalties provided
under applicable law. including Ile irr p sonment or death.

(b) As a riitary function and in figt of the findings in section 1, Including subsection (1) thereof, the Secretary of Defense shallissue such orders and regulations, incuding orders for the appointment of one or more military commissions, is may be
necessary to carry out subsection (a) of this section.

(c) Orders and regulations issued under subsection (b) of this section shall include, but not be limited to, rules for the conduct oftm proceedings of military commissions. Inucuing pretril, trial, and post-Iani procedures, modes of proof, issuance of process,
and qualifications of attomn ys, which shell at a minimum provide for -

(1) mitary corissions to sit at any lime and any place, consstent

with such guidance regarding Nime and place as the Secretary ot
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Defense may provide;

(2) a full and fair trial, with the military commission sitting as

the triers of both act and law,

(3) admission of such evidence as would, in the opinion of the

presiding offer of te military commission (or instead, it any other

member of the conmission so requests at the time the presiding officer

renders that opinion, the opinion of the commission rendered at that

time by a majority of the commission), have probative value lo a

reasonable person;

(4) in a manner consistent with the protection of information

classified or clssitiable under Executive Order 12958 of Aprl 17,

1995, as amended, or any successor Executive Order, protected by

statute or ruts from unauthorized disclosure, or otherwise protected

by law, (A) the handling of, admission into evidence ot, and access'to

materials and information, and (3) the conduct, cosure of, and access

to proceedings;

(5) conduct of the prosecution by one or more attorneys designated by

the Secretary of Defense and conduct of the defense by attomeys for

the individual subject to ihis order

(6) conviction only upon the concurrence of two-thirds of the members

of the commission present at the time of the vete, a majority being

present;

(7) sentencing only upon the concurrence of two-thirds of the members

of the commission present at the lime of the vote, a majority being

present; and

(8) submission of the record of the trial, including any conviction

or sentence, for review and final decIsio by me or by the Secretaty

of Defense If so designated by me ior that purpose

Sec. 5. Obligation of Other Agencies to Assist the Secretary of Oetense,
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Departments. agencies, erttbes and Officers of the United States shall, to lh. maximum extent permitted by law. provide to theSecretary of Defense such assistance as he may request to inplement this order,

Sec. 6. Additional Authorities of the Secretary of Defense.

(a) As a military function and in W of the findings in section 1, the Secretary of Defense stall Issue such orders and regulations
as may be necessary to carry Out any of the prowrsions of lis order.

(b) The Secretary of Defense may perform any of his functions or dos. and may exercise any of the powered provided to him
under this order (other than under section 4(c)(8) hereo) in accordanoe with section 173(d) of title t , United States Code.

Sac 7. Relationshilp to Other Law and Forums.

(a) Nothing in this order shalg be consmied to -

(1) authorize the disclosure of state secrets to any person not

otherwise authorized to have amcess to them;

(2) limit the auority of the President as Commander in Chfe of the

Armed Forces or the power of the President to giant repieves and

pardons; or

(3) Omit the tawfl author of the Secretary of Defense any

military commander, or any other officer or agent of the United States

or of any State to detain or try any person who is not an individual

subject to this order.

(b) With respect to any individual subject to this order -

* (1) mity tfMus shall have exclusive lurtation with respect

to offenses by the indidual, and

(2) the individual shagi not be privileged to seek any remedy or

maintain any proceeding, directly or tndirectty, or to have any such

remedy or proceeding sought on th individuars behalf, in (1)any

cou of the United States, or any State thereof. (1i) any court of

any foreign naton r or (5i) any intmatioal tribunal.

(c) This order is not Intended to and does not create any righL tene t, or privilege, substantve or procedure, enfortceawe at lawor equity by any Paty. against V United States, its deparUets, agencies, or other entitles, its officers or employees, or any
other person.

(d) For purposes of ths order. the term 'State' ftlds State dstritt er tory, or possession of the United Sttes,

(e) I reserve the author to drect the Secretary of Defense, at any time herealer, o transfer to governmental authority Cnrotof any Individual subject to this order. Nothing in this order shagt be construed to limit the authority of any such governmental
authority to prosecute any in dividuel for whom control is tranmsd.

Prcsidcnt Issues Military Ordor Page 5 of 5
Sec. S. Publication.

This order strait be published i the Federal Register.

GEORGE W. BUSH

THE WHITE HOUSE.

November 13, 2001.

## #
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Mr. HUTSON. Much of any answer is speculative but one thing is certain: We
would have maintained the heretofore uninterrupted adherence to the Geneva Con-
ventions by the United States since their inception in 1949. We also be in a much
better position in the future to encourage other nations to do so when they may
have preferred to ignore them, or at least to complain when they don't comply.

I speculate that the confusion that erupted in Afghanistan and Iraq about the ap-
plicability of the Geneva would not have occurred. Misguidedly, we parsed who was
covered and who as not and decreed that all terrorists were not covered. Then the
war in Iraq morphed into a war against terror; a fortiori, the enemy were terrorists
and not protected. At that point, the consequences became virtually inevitable.

SCOPE OF ARMY FIELD MANUAL 34-52

6. Senator McCAIN. Mr. Barr, in the hearing before the Senate Armed Services
Committee on July 13, 2005, General Craddock asserted that the following interro-
gation techniques are approved in the Army Field Manual on Interrogation 34-52,
under the approach called "Ego Down and Futility":

- forcing a man to wear a woman's bra and placing underwear on his head;
- tying a leash to the subject and leading him around the room, forcing him
to perform dog tricks;
- standing naked for several minutes with female interrogators present;
and
- pouring water over their heads.

Is it your opinion that the field manual authorizes or in some way allows these
examples to be used during interrogations by Defense Department personnel? If it
does, or implies that these techniques are okay, should the manual be changed?
Please fully explain your answer.

Mr. BARR. As to whether the specific techniques cited are approved by the Army
Field Manual, I defer to military authorities to interpret their own guidelines.

I would advise against changing the Manual to address specific techniques. The
Manual should set forth general principles which should be applied prudentially in
given circumstances. It should not seek to become a comprehensive code cast in
minute detail.

While some techniques may never be justifiable, other particular techniques might
be inappropriate in most circumstances, while justifiable in another. For example,
in the case of a uniformed enemy, conducting war in accordance with the rules of
war and held as a prisoner of war, I would think the scope of appropriate coercive
interrogation should be quite narrow. Things may be different if our forces capture
a terrorist-someone engaged in violating the rules of war by concealing himself
among innocent civilians for the very purpose of slaughtering innocent civilians
through surprise attacks. In such a case, if a military commander has reason to
think that he can extract crucial information and save innocent lives by using an
interrogation technique that involves neither significant pain nor injury, there may
be more room for leeway.

More concretely, for example, if we captured Zarqawi's chief of operations and
found that he had a particular horror of donning woman's lingerie (to use the tech-
nique mentioned in your question), would it really be immoral or improper to exploit
that fear if it meant saving lives? In this regard, the term "degrading" is not self-
defining. It can mean different things in different contexts. There are some things
that a teacher might do to a pupil, or a boss to a secretary, or a policeman to a
suspect, or a fraternity brother to a pledge, that we would consider "degrading"-
perhaps even just calling a name; perhaps something demeaning or very embar-
rassing. And yet the same treatment might not be troublesome when employed on
the battlefield against a terrorist captive. In judging what constitutes degrading
treatment of terrorists captives under interrogation, it seems to me we should not
apply the same standard we would apply to interactions in the classroom, the office,
the precinct station, or the frat house.

INTERROGATION TECHNIQUES

7. Senator MOCAIN. General Romig, Admiral McPherson, General Sandkuhler,
General Rives, and Mr. Hutson, the investigation by Lieutenant General Randall M.
Schmidt, USA and Brigadier General John T. Furlow, USA, into the FBI's allega-
tions of detainee abuse at the Gitmo detention facility substantiated several interro-
gation techniques. Does the Army Field Manual 34-52 permit the following interro-
gation techniques which were substantiated by the investigating General Officers to
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have been used as interrogation techniques at Gitmo. Please answer yes or no. Iflonger answers are required, please provide additional responses:General ROMIG. Military doctrine is defined as fundamental principles by whichthe military forces or elements thereof guide their actions in support of national ob-jectives. Army Field Manuals, such as FM 34-52, contain doctrine and trainingprinciples with supporting tactics, techniques, and/or procedures and describe howthe Army and its organizations function in terms of missions, organizations, per-sonnel, and equipment. Field Manuals are differentiated from Army Regulations,which are directives that set forth missions, responsibilities, and policies, delegateauthority, set objectives, and prescribe mandated procedures to ensure uniform com-
pliance with those policies.

It is important to note that the Army Field Manual (Field Manual 34-52) rein-forces "the stated policy of the U.S. Army that military operations will be conductedin accordance with the law of war obligations of the U.S." In doing so, however, itdoes not attempt to distinguish among the various "sources" in applying the interro-gation doctrine set forth therein. The Army Field Manual lists as possible "sources"civilian internees, insurgents, EPWs, defectors, refugees, displaced persons, agentsor suspected agents, and other non-U.S. personnel, but also makes it clear that allof these personnel "are entitled to PW protection until their precise status has beendetermined by competent authority." The policies and procedures for making sucha determination are not set forth in the Army Field Manual.
Admiral MCPHERSON. As a preface for answering each of the questions below inthe context of interrogations, it would be useful first to set forth a key portion ofthe guidance provided by the Army Field Manual 34-52 (FM). The FM provides thefollowing two tests to determine if a contemplated approach or technique would be

considered unlawful:
& Given all the surrounding facts and circumstances, would a reasonableperson in the place of the person being interrogated believe that his rights,as guaranteed under both international and U.S. law, are being violated orwithheld, or will be violated or withheld if he fails to cooperate?
* If your contemplated actions were perpetrated by the enemy against U.S.Prisoners of War, would you believe such actions violated international or
U.S. law?

The FM continues, "[ilf the answer is yes to either of these tests, do not engagein the contemplated action." These tests will be the foundation for answering all ofthe committee's questions addressing the use of specific activities as interrogation
techniques.

General SANDKUHLER. The Army Field Manual 34-52 (FM 34-52) sets forth asdoctrine a highly protective standard for the interrogation of detainees. The FieldManual states: "The use of force, mental torture, threats, insults, or exposure to un-pleasant and inhumane treatment of any kind is prohibited by law and is neitherauthorized nor condoned by the U.S. Government." The field manual also states "theuse of force is a poor technique as it yields unreliable results." (FM 34-52, Chap.1) Therefore, for both humane and operational reasons, it is far better for the inter-rogator to choose those techniques that suit the detainee's natural propensities andnot those that attempt to overcome the will to resist. With these two principles inmind, the answer to all of the following questions would generally be "no."General RIVES. Please note the following prefatory comment, which is applicableto all answers, that follow. Army Field Manual (FM) 34-52 explicitly states that itis Army policy that military operations will be conducted in accordance with the lawof war obligations of the United States. It provides doctrinal guidance, techniques,and procedures, and it also cautions that limitations on the use of expressly prohib-ited methods should not be confused with psychological ploys, verbal trickery, orother nonviolent or noncoercive ruses. The Army Field Manual further states thatthe Geneva Conventions and U.S. policy prohibit acts of violence or intimidation, in-cluding physical or mental torture, threats, insults or exposure to inhumane treat-ment in interrogation. Finally, FM 34-52 advises that great care must be taken toavoid threatening or coercing a source as that would be a violation of the GenevaConvention on the treatment of enemy prisoners of war, Article 17.
A. Is the use of dogs during interrogations, muzzled or unmuzzled, consistent withthe intent and the spirit of the Army Field Manual, which is consistent with Trea-ties on Human Rights, the Geneva Conventions, our International Obligations, and

domestic law;
General ROMIG. The use of military working dogs as a security or control meas-ure, when properly controlled by a trained dog handler, is not objectionable. The useof dogs as a method of interrogation (as distinguished from a security or control
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measure) would not be consistent with the intent and spirit of the Army Field Man-

ual.
Admiral MCPHERSON. No, this is not consistent with the intent and spirit of the

FM. If a dog is used as part of an interrogation approach to harass, intimidate,

threaten or coerce a detainee, the use is not consistent with the FM. Proper use of

dogs for security purposes independent from interrogations is not inconsistent with

the intent and spirit of the FM.
General SANDKUHLER. No, the use of dogs as an interrogation method intended

to place the detainee in fear of death or injury would not be consistent with FM

34-52, which prohibits threats and exposure to unpleasant treatment. The use of

military working dogs in their usual function of security and detection may be per-

missible, so long as they do not threaten the detainee.
General RIVES. No, this is not consistent with the intent and spirit of Army Field

Manual 3452. The use of dogs for legitimate security, control, patrol and inspection

functions is appropriate, but use of dogs as an interrogation approach or tactic is

inconsistent with the intent and spirit of the Army Field Manual.

B. Is forcing a detainee to wear a woman's bra and thong placed on their head

during the course of the interrogation consistent with the intent and the spirit of

the Army Field Manual, which is consistent with Treaties on Human Rights, the

Geneva Convention, our International Obligations, and domestic law;

General ROMIG. No. Forcing a detainee to wear a woman's bra and thong placed

on his head during the course of the interrogation, in an attempt to humiliate or

degrade the detainee, would not be consistent with the intent and the spirit of the

Army Field Manual.
Admiral McPHERSON. No, this is not consistent with the intent and spirit of the

FM. The FM provides that the Geneva Conventions provisions concerning protected

persons be strictly adhered to in the quest to identify legitimate threats and gain

needed intelligence. Among those provisions are the prohibition on physical or moral

coercion and the prohibition on subjecting individuals to humiliating or degrading

treatment.
General SANDKUHLER. No, this is not consistent with FM 34-52, which prohibits

insults and unpleasant treatment. Furthermore, the Geneva Conventions prohibit
"outrages upon personal dignity, in particular humiliating and degrading treat-

ment." (GC, Art. 3(1)(c))
General RIVES. No, forcing a detainee to wear a woman's bra and thong on his

head as an interrogation tactic designed to humiliate or degrade the detainee is not

consistent with the intent and spirit of the Army Field Manual.

C. Is telling a detainee that his mother and sister were whores consistent with

the intent and the spirit of the Army Field Manual, which is consistent with Trea-

ties on Human Rights, the Geneva Conventions, our International Obligations, and

domestic law;
General ROMIG. No. Telling a detainee that his mother and sister are whores,

thereby degrading him and his family, would not be consistent with the intent and

the spirit of the Army Field Manual.
Admiral MCPHERSON. No, this is not consistent with the intent and spirit of the

FM.
General SANDKUHLER. No, this is not consistent with FM 34-52, which prohibits

insults.
General RwvEs. No, telling a detainee that his mother and sister were whores as

an interrogation tactic is not consistent with the intent and spirit of the Army Field

Manual.

D. Is telling a detainee that he is a homosexual, had homosexual tendencies, and

other detainees had found out about these tendencies consistent with the intent and

the spirit of the Army Field Manual, which is consistent with Treaties on Human

Rights, the Geneva Conventions, our International Obligations, and domestic law;

General ROMIG. No. Telling a detainee that he is a homosexual, had homosexual
tendencies, and other detainees had found out about these tendencies, thereby

humiliating and possibly endangering the detainee, would not be consistent with the

spirit or intent of the Army Field Manual.
Admiral MCPHERSON. No, this is not consistent with the intent and spirit of the

FM.
General SANDKUHLER. No, this is not consistent with FM 34-52 if it is meant to

insult or threaten. The FM 34-52 also recommends "not inquiring into those private
affairs which are beyond the scope of the interrogation." (FM 34-52, Chap. 1)

General RwES. No, telling a detainee that he is a homosexual, had homosexual
tendencies, and other detainees had found out about these tendencies as an interro-
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gation tactic is not consistent with the intent, and the spirit of the Army Field Man-
ual.

E. Is leading a detainee around the room on all fours and forcing him to perform
a series of dog tricks consistent with the intent and the spirit of the Army Field
Manual, which is consistent with Treaties on Human Rights, the Geneva Conven-
tions, our International Obligations, and domestic law;

General ROMIG. No. Leading a detainee around the room on all fours and forcing
him to perform a series of dog tricks, thereby humiliating or demeaning him, would
not be consistent with the intent and the spirit of the Army Field Manual.

Admiral MCPHERSON. No, this is not consistent with the intent and spirit of the
FM.

General SANDKUHLER. No, this is not consistent with FM 34-52, which prohibits
insults and unpleasant treatment. Furthermore, the Geneva Conventions prohibit"outrages upon personal dignity, in particular humiliating and degrading treat-
ment." (GC, Art. 3(l)(c)).

General RIvEs. No, leading a detainee around the room on all fours and forcing
him to perform a series of dog tricks is not consistent with the intent and the spirit
of the Army Field Manual.

F. Is forcing a detainee to dance or touch an interrogator in a provocative fashion
consistent with the intent and the spirit of the Army Field Manual, which is con-
sistent with Treaties on Human Rights, the Geneva Conventions, our International
Obligations, and domestic law;

General ROMIG. No. Forcing a detainee to dance or touch an interrogator in a pro-
vocative fashion, thereby humiliating or demeaning him, would not be consistent
with the spirit and intent of the Army Field Manual.

Admiral MCPHERSON. No, this is not consistent with the intent and spirit of the
FM.

General SANDKUHLER. No.
General RivEs. No, forcing a detainee to dance or touch an interrogator in a pro-

vocative fashion as an interrogation tactic is not consistent with the intent and the
spirit of the Army Field Manual.

G. Is subjecting detainees to strip searches and forcing them to stand naked while
females are present consistent with the intent and the spirit of the Army Field Man-
ual, which is consistent with Treaties on Human Rights, the Geneva Conventions,
our International Obligations, and domestic law;

General ROMIG. Use of strip searches for lawful safety and security purposes is
not objectionable. Subjecting detainees to strip searches and forcing them to stand
naked while females are present, as a method of interrogation, would not be con-
sistent with the intent and the spirit of the Army Field Manual.

Admiral MCPHERSON. No, this is not consistent with the intent and spirit of the
FM. Properly conducted strip searches for security purposes independent of interro-
gations are not inconsistent with the intent and spirit of the FM.

General SANDKUHLER. No, forcing a detainee to strip or to stand naked in front
of the opposite sex as a means of interrogation is not consistent with the intent and
spirit of FM 34-52. A strip search conducted in a respectful manner for security or
law enforcement purposes may be permissible.

General RrVES. No, subjecting a detainee to strip searches and forcing him to
stand naked while females are present as an interrogation tactic is not consistent
with the intent andthe spirit of the Army Field Manual.

H. Is preventing detainees from praying and mishandling the Koran consistent
with the intent and the spirit of the Army Field Manual, which is consistent with
Treaties on Human Rights, the Geneva Convention, our International Obligations,
and domestic law; and

General ROMIG. Mishandling the Koran in order to coerce cooperation by the de-
tainee would not be consistent with the intent and the spirit of the Army Field Man-
ual. Also, threatening to subject a detainee to disadvantageous treatment with re-
spect to the exercise of religious duties, because of a failure to cooperate with inter-
rogators, is a form of coercion and would not be consistent with the intent and spirit
of the Army Field Manual.

With respect to religious practices, however, a balance must be found between a
detainee's obligation to comply with the disciplinary routine prescribed by military
authorities and the obligation of the authorities to afford latitude to prisoners in the
reasonable exercise of their religious duties. For example, a detainee may not de-
mand to attend prayer all day in order to avoid interrogation.

Admiral MCPHERSON. No, this is not consistent with the intent and spirit of the
FM.
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General SANDKUHLER. No, preventing detainees from praying and deliberate mis-

handling of the Koran is not consistent with the intent and spirit of FM 34-52. Fur-
thermore, guards should be properly trained to avoid accidental mishandling of any

items held sacred by detainee religious groups.
General RIVEs. No, preventing detainees from praying, and mishandling the

Koran is not consistent with the intent and the spirit of the Army Field Manual.

I. Is pouring cold water on detainees' head and water boarding consistent with
the intent and the spirit of the Army Field Manual,- which is consistent with Trea-,

ties on Human Rights, the Geneva Convention, our International Obligations, and
domestic law?

General ROMIG. Water boarding would not be consistent with the intent and the
spirit of the Army Field Manual. There may be valid health and safety reasons to

pour cold water on a detainee's head in particular circumstances and, in those cir-
cumstances, such actions would not be inconsistent with the intent and the spirit
of the Army Field Manual. Under other circumstances, however, pouring water on
a detainee's head as a means of or aid to interrogation could be considered unlawful
coercion and would not be consistent with the intent and the spirit of the Army
Field Manual.

Admiral MCPHERSON. No, this is not consistent with the intent and spirit of the
FM. Pouring cold water on a detainee's head in situations other than as an interro-
gation technique would not necessarily be inconsistent with the intent and spirit of
the FM.

General SANDKUHLER. No. Water boarding, which I understand is intended to
place the detainee in fear of drowning, and pouring cold water on a detainee's head,
which I understand is intended to cause discomfort, would not be consistent with
FM 34-52.

General RIVEs. No, pouring cold water on detainee's head and water boarding is
not consistent with the intent and the spirit of the Army Field Manual.

Mr. HUTSON. I would say "no" to 'all with the possible exception of "D." I would
also add that in my opinion, if the answers were determined to be "yes" I would
change the AFM to ensure no Americans engage in that type of behavior. It is not
appropriate, it's demeaning to the interrogators, and it is not productive.

QUESTIONS SUBMITTED BY SENATOR CARL LEVIN

OFFICE OF LEGAL COUNSEL MEMORANDUM

8. Senator LEVIN. Mr. Dell'Orto, at the hearing you stated that the March 14,
2003, Office of Legal Counsel (OLC) memorandum from Deputy Assistant Attorney
General John Yoo to Defense Department General Counsel William J. Haynes "was
withdrawn as an operational document, and so it is no longer in effect and is no
longer being considered as any precedent of any sort." You also stated that "It was
certainly as recently as February of this year, but we were asked not to rely upon
it going back to December 2003. I have not relied upon it since." Who directed you
in December 2003 to no longer rely on the March 14, 2003 OLC memo and what
led to that decision being taken at that time? Please provide the committee with
the documents officially rescinding the March 14, 2003, OLC memo.

Mr. DELL'ORTO. Assistant Attorney General Goldsmith (See DOJ Office of Legal
Counsel letter dated February 4, 2005, enclosed at Tab B). Although I was informed
that the March 14, 2003. OLC memo was under review, I was not told what led
to the decision to conduct that review.
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UAS Department of JuIttce

Offer of Legal Counsel

Offimeflbe Asi0ftA =y 3ea waiq, D.C 20530

Fe amy 4, 2005

H orW illa I. LIynes 1
General Counsel
Department of Defene
1600 Dc e Pmrtgea
Washington, D.C. 20101-1600

Rc Mcm =odum for William 7. Haynes 11, Gener Counsel of thDqmn of
Defense, from John Yoo, Deputy Assistant Attomey General, OffIce of LegIa
Counsel, B.-: Adliawyh, rneogaiaon ofAlien ulkfid Combatant held Ouaride

e Chga SW= (March 14,2003) ("Mrh 2003 Memorandum")

Dear rm:

In December 20(. then-Assistant Aftroy General Jack Goldsmith advised you hatthe
March 2003 Memmandtm was under review by this Offtc and should not be zeied upon for any
propose. As itant Atto y General Goldmuth s pecifib advised, however, that the 24interrogation techniques approved by the Secretary of Delam for use with al Qeda and Tahban
de am at C(m3tanm Bay Naval Base were autoized for continued use as notd blow. I
understand that, since that time, te Department of Defene hb not relied on th March 2003
Memorandum for any ppose. r also understand that, to the extent that the Mrch 2003
Memoandum was reliel on from March 2003 to December 2003, policies based on the
substance of tha Memo:andum have been reviewed and, as apopdie, modified to exclude
such reliance, This WeU r will confirm that t Office has formally withdrawn the March 2003
MemorandumL

The March 2003 Memorandum has been superseded by subsequent legal analyses. The
attached Testimony ofPatrick F. Philbin befom the House Permanent Select Committee on
InTelligee, July 14,2034, reflects a determination by the Department of Justice thafthe 24
interrogton techniques aproved by the Seactaty ofDefen menioned above are lawful when
used in accordac with the limitaions and guards specified by the Secretary. This also
accurately reflecr Assistant Attomey Gera= Goldsmith's oral advice in December 2003. In
addition, as I have previ aly informed ytou, tbh Office has recenty issued a revised
in retaon ofthe Jedtxl criminal prIubition aains torture, codified at 18 U.S.C. J§ 234-
2340A. whicb consttut s the &utoitgive opinion of this Office as to the requirements of ha
statute. See Memorandum for DeputY Attorney General James B. Comey from Daniel Levi,
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-nder Ift U.S.cr§ 3023.40 (Dc. 30. 20W4) (jCo9y ft euj.

Ples let us know if we can be of further assistft-

Sincely,

Dane Levin
Actig Assistant AMO~Y General

9. Senator LEvmN. Mr. Dell'Orto, according to a recent news article (Washington

Post, July 15, 2005), DOD General Counsel Haynes issued a memo earlier this year

rescinding the Working Group Report on Detainee. Interrogations in the global war

on terrorism. Has the Working Group report been rescinded? If so, please provide

the committee with a copy of the memo rescinding that report.

Mr. DELL'ORTO. The working group report on detainee interrogation was re-

scinded on March 17, 2005. The memorandum is enclosed at TAB C.
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE1600 DEFENSE PENTAGON
WASHINGTON, 0. C. * 1|-1 600

MAR 1 7 2DI5

MEMORANDUM FOR THE JUDGE ADVOCATES GENERAL AND THE STAFF JUDGE

ADVOCATE TO THE COMMANDANT

SUBJECT: Department of Defense Interrogation Policy

Thank you for your memorandum of January 18, 2005 and follow-onmemorandum of January 31, 2005 (see attached). I agree that, in light of the JusticeDepartment's modification of its earlier legal analysis, the legal portion of the 2003 DoDWorking Group Report on Detainee Interrogations does not reflect now-settled executivebranch views of the relevant law. As the DoD Working Group Report was neverofficially distributed (it was provided in final only to the Secretary of Defense), and as theoperative Justice Department memorandum of December 30,2004 has been distributedpublicly as well as through command channels, one could reasonably conclude no further
action is required.

Nevertheless, I determine that the Report of the Working Group on DetaineeInterrogations is to be considered a historical document with no standing in policy,practice, or law to guide any activity of the Department of Defense. This determinationshould be disseminated throughout the Department of Defense, as appropriate.

Your proposed DoD interrogation policy attached to your January 31, 2005memoranda is an excellent starting point for discussion and coordination with my staffand the General Counsels of the military departments. We must be mindful of the wokof the Defense Intelligence Agency, the Joint Staff, the Office of Detainee Affairs, andothers as they also are working to promulgate Department-wide interrogation policy.This is a profoundly important issue that must surely both comply with the law andincorporate appropriate consideration of operational, intelligence, and policy matters.

William fflayoes II

Attachment: As stated

cc: GCs of the Mil Depts

QUESTIONS SUBMITTED BY SENATOR EDWARD M. KENNEDY

AWARENESS OF FBI OBJECTIONS
10. Senator KENNEDY. Mr. Dell'Orto, a 2004 FBI e-mail indicated that the DODwas obtaining unreliable intelligence and was jeopardizing future prosecution of thedetainees. The e-mail states that these concerns were raised in weekly meetingswith high-ranking Criminal Division personnel at the Justice Department, includingDeputy Assistant Attorney General Alice Fisher, and that all of them agreed theinterrogation techniques would be an issue in trials by military commissions, sincethe statements were being coerced. According to the e-mail, the concerns werebrought to the attention of the Office of General Counsel by Bruce Swartz.
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A. When did you first become aware that the Federal Bureau of Investigations

(FBI) was concerned about the effectiveness and reliability of the DOD interrogation

techniques?
B. Who brought it-to your attention?
C. What was the substance of the complaints?
D. What was your response?
E. How did General Counsel Haynes respond?

Mr. DELL'ORTO. As intelligence collection and criminal investigative activities in-

volving detainees evolved from the inception of DOD detention operations at Guan-

tanamo, there had been occasions when the professional and doctrinal approaches

of intelligence collectors and criminal investigators led to disagreements in the field.

From time to time, I had been made aware of such disagreements as reported by

the responsible officials in the appropriate command or component. Discussions with
Department of Justice officials focused on matters relating to the collection of evi-

dence in criminal investigations and the collection of intelligence information critical

to carrying out the global war on terrorism. My response and that of the DOD Gen-eral Counsel have been to address these matters consistently within the require-
ments of U.S. law and consistent with U.S. policy concerning the humane treatment
of detainees.Differences in approaches toward interrogation between the military intelligence
community and the law enforcement community were reported begnnng relatively

early in the evolution of DOD detention operations at Guantanamo. For example.the law enforcement community raised issues regarding the requirement to provide
Miranda warnings to detainees. The military intelligence community was not obli-

gated to provide such warnings. It also was reported on several occasions that the

law enforcement community believed the most effective way to obtain information

from a detainee was to build rapport with the detainee. I understood that the mili-

tary intelligence community desired to pursue a course of interrogation that drew

heavily on the techniques described in Army Field Manual 34-52. From time to time

reports of these differences in approaches to interrogation came to our office from

various sources. Some reports came from the military Intelligence Community at

Guantanamo, and some came from Department of Justice attorneys who met with

Department of Defense attorneys from time to time. Whenever Mr. Haynes learned

of such reports, he directed inquiry through the Joint Staff to the chain of command

to determine whether the differences between the communities reflected the histori-

cally different roles of the two communities or whether there were specific com-

plaints about the interrogation of particular detainees and the specific techniques

employed. To the best of my recollection, no specific complaints about abuse of de-

tainees or any FBI concerns about interrogation of particular detainees or specific

techniques were brought to our attention in any of these reports. As for concerns

about the admissibility of statements obtained during interrogations and the pos-

sible effect that interrogation approaches might have on the admissibility of such

statements, I was mindful of two factors that were counterweights to the DOJ con-

cerns about admissibility as evidence; first, that the principal purpose for interroga-

tions at Guantanamo was to acquire intelligence about current and future planned

al Qaeda operations so as to thwart those operations and protect the United States

and its citizens from future attacks, and second, that the military commission rules

provided for greater latitude in the admissibility of such statements than was the

case in Article III courts, the latter forum being the principal focus of the DOJ attor-

neys.

MEETINGS WITH THE FBI GENERAL COUNSEL

11. Senator KENNEDY. Mr. Dell'Orto, in a 2004 letter to major General Donald

Ryder, FBI Deputy Assistant Director T. J. Harrington specifically referred to dis-

cussions between you and the FBI Office of General Counsel about the FBI con-

cerns. What action did you take in response to those discussions?
Mr. DELL'ORTO. I did not meet with the FBI General Counselor any attorney from

that office. My recollection is that I had a telephone conversation with an attorney

from the FBI Office of General Counsel in the summer of 2003. During that tele-

phone call, I ascertained that the time frame of the concerns being expressed was

prior to January 2003, the month during which the Secretary of Defense responded

to Mr. Haynes' reports about concerns brought to his attention by an official within

the Department of Defense by suspending a number of the interrogation techniques

being employed with respect to one detainee at Guantanamo. The FBI attorney did

not report specific techniques or detainees to me or report any concerns about tech-
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niques employed after January 15, 2003. I asked this attorney to provide me withany details or additional information if he later learned of any.

12. Senator KENNEDY. Mr. Dell'Orto, what did General Counsel Haynes instruct
you to do?Mr. DELL'ORTO. I do not recall discussing this telephone call with Mr. Haynes.In the absence of further specifics relating to the concerns expressed and the timeframe of the interrogations that appeared to be the source of the FBI concerns, therewas nothing more to be done since the Secretary had taken clear action in January2003 to limit the types of lawful techniques to be used at Guantanamo and againin April 2003 to direct a new set of techniques for use at Guantanamo that alsowere well within the law and based on a solid policy foundation.

13. Senator KENNEDY. Mr. Dell'Orto, did you discuss DOD's response with the FBIand the Justice Department and if so, with whom and what information was com-
municated?

Mr. DELL'ORTO. I do not recall a subsequent conversation with the FBI or Depart-ment of Justice on this issue.

14. Senator KENNEDY. Mr. Dell'Orto, what techniques were the subject of theFBI's complaint?
Mr. DELL'ORTO. As far as I recall, the FBI attorney did not provide any specifictechniques during, our telephone call and did not subsequently call with any further

detail.

15. Senator KENNEDY. Mr. Dell'Orto, did you stop the techniques that were thecause of the FBI's concern?
Mr. DELL'ORTO. In the absence of any detailed information provided during thecall I received in the summer of 2003 and given that the call referred only to thepre-January 2003 time frame, I took no further action. On January 15, 2003, theSecretary of Defense had suspended the use of any technique that was not includedamong those identified in Army Field Manual 34-52.

CONCERNS ABOUT DOD INTERVIEW METHODS
16. Senator KENNEDY. Mr. Dell'Orto, Alice Fisher told the Judiciary Committeethat she recalled having general discussions about the effectiveness of the DOD'sinterview methods, including whether the FBI's methods were more effective in ob-taining intelligence. Did you or anyone on the General Counsel's staff have knowl-edge of the substance of Ms. Fisher's concerns and if so, to whom were they commu-nicated, and what were the concerns?Mr. DELL'ORTO. Differences in approaches toward interrogation between the mili-tary intelligence community and the law enforcement community were reported be-ginning relatively early in the evolution of DOD detention operations at Guanta-namo. For example, the law enforcement community raised issues regarding the re-quirement to provide Miranda warnings to detainees. The military intelligence com-munity was not obligated to provide such warnings. It also was reported on severaloccasions that the law enforcement community believed the most effective way toobtain information from a detainee was to build rapport with the detainee. I under-stood that the military Intelligence Community desired to pursue a course of inter-rogation that drew heavily on the techniques described in Army Field Manual 34-52. From time to time reports of these differences in approaches. to interrogationcame to our office from various sources. Some reports came from the military Intel-ligence Community at Guantanamo, and some came from Department of Justice at-torneys who met with Department of Defense from time to time. To the best of myrecollection, no specific complaints about abuse of detainees or any FBI concernsabout interrogations of particular detainees or specific techniques were brought toour attention in any of these reports. As for concerns about the admissibility ofstatements obtained during interrogations and the possible effect that interrogationapproaches might have on the admissibility of such statements, I was mindful oftwo factors that were counterweights to the DOJ concerns about admissibility asevidence; first, that the principal purpose for interrogations at Guantanamo was toacquire intelligence about current and future planned al Qaeda operations so as tothwart those operations and protect the United States and its citizens from futureattacks, and second, that the military commission rules provided for greater latitudein the admissibility of such statements than was the case in Article III courts, thelatter forum being the principal focus of the DOJ attorneys.



258

17. Senator KENNEDY. Mr. Dell'Orto, please describe any communication, either

direct or indirect, which you or members of the DOD Office of the General Counsel

had with then Assistant Attorney General Chertoff about the FBI's complaints of

coercive interrogation tactics.
Mr. DELL'ORTO. I am not aware of any communication that I or any member of

the Office of General Counsel had with then-Assistant Attorney General Chertoff

about FBI complaints of coercive interrogation tactics.

OVERRIDING JUDGE ADVOCATE GENERAL INPUT

18. Senator KENNEDY. Mr. Dell'Orto, the DOD's Church Report reveals a disagree-

ment primarily between military legal leadership on one side, and DOD General

Counsel, the Department of Justice, and White House Counsel Alberto Gonzales on

the other side, over interrogation tactics and what constitutes torture.

In response to requests from other government agencies, the Department of Jus-

tice produced the Bybee memo: a legal framework for interrogation guidance. Mr.

Haynes then convened a Pentagon working group to look at interrogation policies,

and wanted to adopt the Bybee memo. According to Admiral Church's report, many

military lawyers and some civilian lawyers objected to the contents of the Bybee

memo. At a Senate hearing in March, Admiral Church told us he concluded that

DOD General Counsel William J. Haynes overrode the objections and imposed the

Bybee analysis.
Why did Mr. Haynes decide to override the expert suggestions of the military law-

yers in the Judge Advocate General (JAG) Corps?
Mr. DELL'ORTO. On January 15, 2003, the Secretary of Defense directed the DOD

General Counsel. to establish a working group within the Department of Defense

to assess the legal, policy and operational issues relating to the interrogation of de-

tainees held by the United States Armed Forces in the global war on terrorism. On

January 16, 2003; the DOD General Counsel asked the General Counsel of the De-

partment of the Air Force to convene this working group, comprised of representa-

tives of the Office of the Under Secretary of Defense (Policy), the Defense Intel-

ligence Agency, the General Counsels of the Air Force, Army, and Navy, the Counsel

to the Commandant of the Marine Corps, the Judge Advocates General of the Air

Force, Army, and Navy, the Staff Judge Advocate to the Commandant of the Marine

Corps, the Legal Counsel to the Chairman of the Joint Chiefs of Staff, and the Di-

rector of the Joint Staff. The working group was tasked to make recommendations

concerning employment of particular interrogation techniques by DOD interrogators.

The assessments and recommendations of this working group were considered care-

fully by senior DOD officials in their deliberations.
The deliberations of the working group were extensive, with vigorous exchanges

of views and consultations, including among the senior legal advisors of DOD com-

ponents, which the DOD General Counsel encouraged. The DOD General Counsel

met with and listened to the views expressed by the Judge Advocates General, the

Staff Judge Advocate to the Commandant, the General Counsels of the military de-

partments, the Counsel to the Commandant of the Marine Corps, and the Legal

Counsel to the Chairman of the Joint Chiefs of Staff individually and collectively.

He offered to meet with any working group staff attorney who desired to discuss

his or her views on the issues under review ,and did so on at least one occasion

with multiple attorneys. The working group's assessment of the legal issues in-

cluded the input of and consultation with Department of Justice representatives.

The DOJ Office of Legal Counsel is the authoritative entity in the executive branch

for interpretations of the law. In light of the complexity and significance of the

issues presented for consideration by the working group, consultation with DOJ Of-

fice of Legal Counsel was especially prudent and desirable. The DOD General Coun-

sel encouraged interaction and debate between the working group and the DOJ Of-

fice of Legal Counsel. This resulted in at least two meetings between DOJ Office

of Legal Counsel attorneys and the working group and at least one meeting between

a senior Office of Legal Counsel attorney and a Military Department General Coun-

sel.
In my experience and consistent with my understanding of the role of the Office

of Legal Counsel within the Department of Justice, legal opinions of the Office of

Legal Counsel are considered to be authoritative within the executive branch. Mr.

Haynes did not override the objections of the military lawyers in the Judge Advocate

General's Corps. He communicated this longstanding executive branch policy. Nev-

ertheless, although the Office of Legal Counsel legal opinion was considered to be

authoritative with respect to the Department of Defense as to the opinion's analysis

of the law it reviewed, there were other matters of law as well as considerations
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of policy that the working group did address and incorporate into its report withoutreliance on the views of the Office of Legal Counsel. The Office of Legal Counselproperly left those other matters of law and considerations of policy solely to theworking group. For instance, the Office of Legal Counsel deferred to the workinggroup on the application of the Uniform Code of Military Justice. The policy argu-ments regarding reciprocity, among other things, that appear in the working groupreport were the product solely of the working group efforts. Indeed, the Office ofLegal Counsel never suggested, nor did it opine on, any of the interrogation tech-niques considered by the working group or included in its report during the report'spreparation. Mr. Haynes considered all aspects of the report, as did the Secretaryof Defense when he approved, consistent with the recommendations of the Chair-man of the Joint Chiefs of Staff, the Deputy Secretary of Defense, the Under Sec-retary of Defense for Policy, and Mr. Haynes, the 24 techniques for use at Guanta-namo in April 2003. As was disclosed publicly in June 2004, these 24 techniqueswere a relatively small subset of the 35 techniques that the working group had rec-ommended for consideration by the Secretary and included only 7 techniques thathad not been reflected in earlier versions Army Field Manual 34-52. In sum, thereis no basis for asserting that Mr. Haynes overrode the suggestions of anyone whoparticipated in the working group process. Indeed he embraced those suggestionsand communicated all views to the Secretary of Defense.I note that no "Bybee memo" was shared with the working group. The Office ofLegal Counsel opinion to which I refer above was not signed by Mr. Bybee, but rath-er by a senior Office of Legal Counsel attorney and dated March 14, 2003. This opin-ion, itself, was being drafted and reviewed during the period that the working groupwas performing its task and benefited from some of the discussion that membersof the working group had with Office of Legal Counsel attorneys while they werereviewing and concluding the opinion.I am not aware of any involvement by then-Counsel to the President AlbertoGonzales in this process as the question appears to suggest.Addendum to answers provided previously. I request that you consider as part ofthe answers to both questions the attached July 19, 2005, letter that MichaelMarchand, Major General , U.S. Army (retired) sent to Senators Specter and Leahy.
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CONTENT OF JUDGE ADVOCATE GENERAL DISAGREEMENT

19. Senator KENNEDY. Mr. DeU'Orto, a January 2003 Air Force JAG memo for the

record objects to the conditions that were seen on the ground at Gitmo. At our hear-

ing, General Romig, General Rives, and General Sandkuhler all stated that they

wrote memos and spoke in opposition to some of the determinations in the Bybee

memo and the subsequent Working Group Report. Mr. Hutson, the former Navy

JAG, said the Bybee legal framework "was shallow in its legal analysis, shortsighted

in its implications, and altogether ill-advised. Frankly, it was just wrong." The Navy

General Counsel said this legal analysis is questionable at best. Mr. Haynes

overrode all their objections and decided the Bybee framework would apply. Why

did Mr. Haynes convene a working group if he was going to ignore their expert opin-

ions and go with the Bybee memo?
Mr. DELL'ORTO. Please refer to my answer to Question 18 above. In addition, and

with respect to the matter of the various memoranda submitted by the Judge Advo-

cates General duringthe working group process, a review of those memoranda dem-

onstrates that much of their focus was on the applicability of the Uniform Code of

Military Justice and on policy concerns. I believe that an objective reading of the
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working group report leads to the conclusion that those issues are more than fairlyaddressed in the report. And, as I indicated in the answer to Question 18 above,in communicating his recommendation to the Secretary of Defense, Mr. Haynes em-braced those suggestions and communicated all views to the Secretary.Addendum to answers provided previously. I request that you consider as part ofthe answers to both questions the attached July 19, 2005, letter that MichaelMarchand, Major General , U.S. Army (retired) sent to Senators Specter and Leahy.
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20. Senator KENNEDY. Mr. Dell'Orto, was there an understanding that certain ele-ments of the Bybee memo would not change under the working group?Mr. DELL'ORTO. Drafts of what later emerged as the March 14, 2003, Office ofLegal Counsel opinion were made available for review by and discussed with theworking group as the opinion evolved. Upon finalization, the March 14, 2003, signedopinion was considered to be authoritative within the executive branch, includingthe Department of Defense, with respect to the matters of law it addressed. To theextent that the working group report addressed those areas of law that the Officeof Legal Counsel opinion analyzed, the working group relied on that interpretationof the law. To the extent that the Office of Legal Counsel opinion did not address
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other matters-for example, the applicability of -the Uniform Code of Military Jus-

tice and the considerations. of policy as discussed in the answer to Question 18

above--the Office of Legal Counsel deferred all review of those matters to the work-

ing group.

POLICY ON TREATMENT OF DETAINEES

21. Senator KENNEDY. Mr. Dell'Orto, the President's policy on treatment of detain-

ees asserts that all detainees are to be treated humanely. What is the definition of

"humanely" or "humane treatment" according, to the DOD Office of the General

Counsel?
Mr. DELL'ORTO. As outlined by the White House on February 7, 2002, U.S. policy,

as determined by the President, is to treat an persons detained in- the global war

on terrorism "humanely and, to the extent appropriate and consistent with military

necessity, in a manner consistent with the principles of the Third Geneva Conven-

tion of 1949. Even though th detainees are not entitled to POW privileges, theywill

be provided many POW privileges as a matter of policy." The White House Fact.

Sheet of February 7, 2002, identifies that all detainees are being provided:

* three meals a day that meet Muslim dietary laws;
* adequate shelter;
* water and medical care;
* clothing and shoes;
* showers;

soap and hygiene items;
foam sleeping pads and blankets;
towels and washcloths;
the opportunity to worship and reading materials;
correspondence materials and the means to send mail:

* the ability to receive packages of food and clothing, subject to security

screening.
In addition, the February 2002 Fact Sheet states that "The detainees will not be

subjected to physical or mental abuse or cruel treatment. The international Com-

mittee of the Red Cross has visited and wil continue to be able to visit the detain-

ees privately. The detainees will be permitted to raise concerns about their condi-

tions and we will attempt to address those concerns consistent with security."

Furthermore, in accordance with existing DOD regulations, including Army Regu-

lation 190-8, Enemy Prisoners of War, Retained Personnel, Civilian Internees and

Other Detainees:
* "All persons captured, detained, interned, or otherwise held in U.S.

Armed Forces custody during the course of conflict will be given humani-

tarian care and treatment from the moment they fall into the hands of U.S.

forces until final release or repatriation."
* "The inhumane treatment of EPW, CI, RP is prohibited and is not justi-

fied by the stress of combat or with deep provocation."
9 "All prisoners will receive humane treatment without regard to race,
color, nationality, religion, political opinion, sex, or other criteria, The fol-

lowing acts are prohibited: murder, torture, corporal punishment, mutila-

tion, the taking of hostages, sensory deprivation, collective punishments,
execution without trial by proper authority, and all cruel and degrading
treatment."
e "All persons will be respected as human beings. They will- be protected

against all acts of violence to include rape, forced prostitution, assault and

theft, insults, public curiosity, bodily injury, and reprisals of any kind. They

will not be subjected to medical or scientific experiments."

22. Senator KENNEDY. Mr. Dell'Orto, the policy also calls for treatment in accord-

ance with the principles of the Geneva Conventions, as long as it is consistent with

"military necessity." Who determines when "military necessity" exists, and how is

that term defined?
Mr. DELL'ORTO. The conditioning of certain rights under the law of war based

upon the military necessity requirements of the detaining power is a fundamental

concept within the law of war that is reflected within the Geneva Conventions of

1949. Throughout history, the need for the law of war to accommodate the security

concerns of the detaining power has been recognized. Pictet's Commentary to the

Third Geneva Convention of 1949, for example, states that limitations on access to

prisoners of War for "reasons of imperative military necessity" were necessary: "Oth-

erwise, [detaining powers] would sometimes have been put in a position where they



263
were faced with the choice of either violating the Conventions or harming their ownmilitary position. Here as elsewhere, humanitarian principles must take into ac-count actual facts if they are to be applicable." (p.611).

DIFFERENCE BETWEEN TREATMENT OF DETAINEES
23. Senator KENNEDY. Mr. Dell'Orto, at the hearing you and the JAGs confirmedthat the treatment of detainees in Iraq, who are covered by the Geneva Conven-tions, is subject to different guidelines than treatment of detainees in Gitmo. Partof the justification for approval of certain interrogation techniques at Gitmo, whichwould fall outside the Geneva Conventions, is that they are necessary to combat ter-rorism and save American lives of troops on the ground. Iraq is also currently a bat-tleground for combating terrorism. Do you distinguish between individuals detainedas terrorism suspects with links to al Qaeda or other jihadist organizations in Iraq,and those detained as non-jihadist Iraqi insurgents?Mr. DELL'ORTO. From the outset in the conflict in Iraq, the administration posi-tion has been unequivocal that the Geneva Conventions applied to Operation IraqiFreedom. The application of the Geneva Conventions to the conflict in Iraq, how-ever, does not necessarily result in their protections applying to non-Iraqi, al Qaedamembers who enter Iraq to conduct terrorist attacks against coalition forces. Thefacts of any such case would need to be carefully scrutinized, but significant alQaeda figures cannot legitimize their terrorist activities in the global war on ter-rorism simply by entering Iraqi territory.

24. Senator KENNEDY. Mr. Dell'Orto, is the intelligence you obtain from terrorismsuspects in Iraq superior to the intelligence you obtain from those detained inGitmo?
Mr. DELL'ORTO. I am not in a position to compare the quality of intelligence ob-tained from detainees in Iraq and Guantanamo.

MILITARY INSIGNIA
25. Senator KENNEDY. Mr. Dell'Orto, part of the justification for not detaining theindividuals at Gitmo in a manner consistent with the Geneva Conventions is thatthey were not wearing proper insignia on the battlefield. Are there Americanservicemembers on the ground not wearing military insignia? If so, where?Mr. DELL'ORTO. DOD Directive 5100.77, DOD Law of War Program, December 9,1998, provides that U.S. Armed Forces must comply with the law of war during allarmed conflicts, however such conflicts are characterized. The law of war includesprohibitions on perfidy and requires combatants to distinguish themselves duringcombat operations.
The President determined that although the conflict with the Taliban is coveredby the Geneva Convention Relative to the Treatment of Prisoners of War of August12, 1949 (GPW), the Taliban detainees are not entitled to POW status under theterms of GPW Article 4. One aspect of this determination was based on the factualdetermination that the Taliban, as a force, failed to wear a fixed distinctive sign rec-ognizable at a distance. The requirements for POW statlls in Article 4 for ArmedForces, militias, and other volunteer corps refer to the actions of the collectiveforces, not individuals.
Standard U.S. military uniforms satisfy the requirements of GPW Article 4. Un-like the Taliban, U.S. Armed Forces operate in accordance with the generally ac-cepted practice of States with respect to the wearing of uniforms by members of theArmed Forces. The requirements of Article 4 may, however, be satisfied by otherthan a standard military uniform, e.g., a partial uniform or a fixed, distinctive sign,provided that forces are recognizable as combatants. In limited, exceptional cir-cumstances, a small number of U.S. forces may be authorized to operate in otherthan standard military uniforms, but in all cases are required to conduct their oper-ations in accordance with the law of war.
26. Senator KENNEDY. Mr. Dell'Orto, if captured, would members of the U.S. mili-tary not wearing insignia receive the protections of the Geneva Conventions?Mr. DELL'ORTO. As already noted, U.S. Armed Forces conduct their operations inaccordance with the law of war. In an international armed conflict where the Gene-va Conventions apply, captured U.S. forces would be entitled to, and should be pro-vided, POW protections. Should there be doubt regarding whether a captured U.S.servicemember belongs to any of the categories enumerated in GPW Article 4, he
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or she would be entitled to, and should enjoy, POW protections until such time as

his or her status has been determined by a competent tribunal.

Regardless of whether the Geneva Conventions apply to a conflict, captured U.S.

servicemembers should be provided appropriate care and humane treatment from

the time they are captured until their ultimate release or repatriation, consistent

with the law of war.
It should be noted in addressing this question in the context of a U.S.

servicemember captured by the Taliban or al Qaeda that their forces have dem-

onstrated repeatedly their absolute disregard for the law of war and any obligation

to provide humanitarian care and treatment to persons they capture.

[Whereupon, at 12:47 p.m., the subcommittee adjourned.]

0
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1993, and his now Executive Vice President and General Counsel
for Verizon.

When the Department of Defense suggested former Attorney
General Barr, I said excellent, he has got a lot of experience.

Thank you for joining us, Mr. Attorney General, and we look for-
ward to your testimony.

STATEMENT OF WILLIAM P. BARR, FORMER ATTORNEY GEN-
ERAL OF THE UNITED STATES, AND EXECUTIVE VICE PRESI-
DENT AND GENERAL COUNSEL, VERIZON CORPORATION,
WASHINGTON, D.C.
Mr. BARR. Thank you, Mr. Chairman. It is good to see you and

members of the Committee.
Rarely have I seen a controversy that has less substance behind

it. Frankly, I think the various criticisms that have been leveled
at the administration's detention policies are totally without foun-
dation and unjustified.

I would like to distinguish between three different kinds of activ-
ity that are underway in Guantanamo. First, Guantanamo is a fa-
cility for holding enemy combatants are that are captured in the
battle theater. We have been fighting wars for 230 years. As the
Supreme Court recognized, fighting wars is about destroying the
enemy's forces either by killing them or capturing them. And when
you capture them, you detain them, and we have been holding
enemy combatants, as I say, for 230 years in various facilities.

There is nothing punitive about it. This is not a legal proceeding.
There is no need to bring charges. They are being held because
they were identified on the battlefield as threats to our forces and
to our military mission. That determination has already been treat-
ed as a military determination, and it is not one that gives for-
eigners who encounter our troops on the battlefield due process
rights to hearings and evidentiary hearings as to whether they
were, in fact, or not enemy combatants. There has never been a
case to suggest that. In fact, the Supreme Court cases say that for-
eigners outside the United States with no connection to the United
States do not have due process rights.

Now, I would like to analogize to World War II. We held over two
million Axis prisoners during World War II. Over 400,000 were
here in the United States, in camps, in Utah, Texas and Arkansas.
And it wasn't cut and dry. As a matter of fact, there was a lot of
confusion about who was who because we seized a lot of Eastern
Europeans and Asians who had been fighting in the Soviet army,
captured by the Germans and conscripted into forced labor battal-
ions who were claiming, hey, I am a Soviet citizen, I am not an
enemy combatant.

They didn't get into U.S. courts. They didn't get lawyers. They
didn't get hearings as to are you a member of the Werhmarcht or
not. They were detained until the end of hostilities. So there are
no due process rights for foreigners encountered on the battlefield.

However, this should be a moot issue because the administration
has provided-for the first time I am aware of in United States his-
tory, is providing an adversarial process to each of these individ-
uals to contest whether or not they are, in fact, enemy combatants.
This is the CSRT process, and that comports with the process al-
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luded by the Supreme Court in Hamdi that should be followed for
American citizens here in the United States. So they are getting
whatever due process rights could theoretically exist, and I submit
none do. They are getting more than ample process.

The second issues goes to the Geneva Convention. I hear a lot
of pontificating about the Geneva Convention, but I don't see what
the issue is. The Geneva Convention applies to signatory powers.
Al Qaeda hasn't signed it. They are not covered by the Geneva
Convention, period. With all this pontificating, I haven't heard any-
one allege any set of facts that would change that.

The President absolutely correct in saying they are not entitled
to protection. Does this mean they are without rights? No. If you
are not covered by the Geneva Convention, then you are held in de-
tention under the common law of war and you are treated hu-
manely. But to say that terrorist like al Qaeda are entitled to pro-
tections of the Geneva Convention demeans international law, the
Geneva Convention and our troops.

The third point I want to make is about military tribunals. I
guess we have come a long way because when the President first
put out his order on military tribunals, there was all this strum
and drone and, gee, this is a big end run around Article III courts
and the world is coming to an end and this is unprecedented and
this is a big deal.

Well, the debate seems to have recentered a bit. I haven't heard
any serious argument that these cases belong anywhere else than
military tribunals. Now, military tribunals are different than this
issue of whether you are an enemy combatant. As to some set of
people in our custody, we will choose to bring prosecutions. That
is a punitive action and we will try them for violations of the laws
of war. Historically, that has always been done by military courts.

So, for example, in World War II when we tried German soldiers
for atrocities like the massacre at Malmady, they were tried not in
Article III courts here in the United States. They were tried by
military courts. And the President has quite rightly, consistent
with 230 years of history, set up military courts to try violations
of the laws of war.

Part of what is going on here, I think, in this debate is a funda-
mental misapprehension between two different kinds of constitu-
tional activity. One is law enforcement and the other is waging
war. They are different, and it is fundamentally incompatible with
our Constitution and constitutional principles to try to take the
strictures on executive power that exist in the law enforcement
arena and carry them over and try to apply them when the country
is waging war against foreign foe.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Barr appears as a submission for

the record.]
Chairman SPECTER. Thank you very much, Mr. Barr.
Our next witness is Lieutenant Commander Charles Swift, who

is defense counsel in the Office of Department of Defense Military
Commissions. He is currently detailed to represent Salim Hamdan,
who is facing trial by the military commission.

Lieutenant Commander Swift is a graduate of the United States
Naval Academy and has a law degree from the University of Puget
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Sound, graduating cum laude there. He has been affiliated with the
Navy's Judge Advocate General Corps after returning to active
service in 1994.

Thank you for your service, Commander Swift, and we look for-
ward to your testimony.

STATEMENT OF LIEUTENANT COMMANDER CHARLES D.
SWIFT, DEFENSE COUNSEL, OFFICE OF CHIEF JUSTICE
COUNSEL, DEPARTMENT OF DEFENSE, WASHINGTON, D.C.
Commander SWIFT. Mr. Chairman, members of the Committee,

as the Chairman stated, my name is Lieutenant Commander
Charles Swift and I am with the Office of Military Commissions for
the past 2 years and I represent Salim Ahmed Hamdan. I also was
in line to represent Mr. Habib, until the press releases regarding
his treatment caused his-or charges were not approved against
him following those press releases.

My testimony today is made in my capacity as Mr. Hamdan's at-
torney. And, as such, it does not necessarily represent the opinions
of the Department of Defense or the Department of the Navy.

I first got to Military Commissions in March of 2003. Prior to
coming to the commissions, I had absolute respect for military jus-
tice. I had worked in it. I am extremely proud of our military jus-
tice system. So it was surprising to me to get to Military Commis-
sions and during my in-brief be told Mr. Haynes, the general coun-
sel, that Mr. Lloyd Cutler, who has participated in the Quirin Com-
mission as a prosecutor, one of the junior people on it, considered
that commission that only thing in his distinguished legal career
of which he was not proud. I couldn't really put those two things
together-military justice and not being proud. After 2 years at the
Military Commissions, I regret to say I can.

I met Mr. Hamdan in December of 2003. I was detailed pursuant
to an order or a request by the chief prosecutor. That request said
that the purpose in detailing me was to negotiate a guilty plea. It
also said that my access to Mr. Hamdan was contingent upon the
fact that he engage in those negotiations toward a guilty plea and
that if he didn't, then we wouldn't have access anymore. In my
military career as an attorney, I had never been detailed to rep-
resent somebody under those circumstances.

When I met him, he had already been in solitary confinement for
more than 45 days. I call it solitary confinement because Mr.
Hamdan was by himself. He was in a windowless room where ven-
tilation was provided only by an air conditioner and where there
was no natural lighting. He exercised-and the guards confirmed
this-only at night for about 30 minutes. He didn't see any other
detainees at any other time, and he was already, in my observa-
tion-I am not a physician, but in my observation, under extreme
mental stress.

I had to tell him that the only way I could guarantee that I
would see him again was if he agreed that we were going to plead
guilty to something. To do that ethically, I decided that the only
way to do that was to tell him I can't guarantee you-I don't know
what the Supreme Court is going to say, but if I am not allowed
to see you-

Chairman SPECTER. This is a guilty plea to what?
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Commander SWIFT. War crime unspecified, sir.
That if I am not allowed to see, I will file a habeas and a man-

damus writ in Federal court on your behalf. I don't know that that
would work, but that is what I will do.

I subsequently requested speedy trial. I had requested that in
February of 2004. General Hemingway responded in March of the
same year saying that-I requested it under the UCMJ because
Congress had said in passing Article 36 for commissions that the
standards would never be less than the UCMJ. So I felt that surely
a speedy trial would be available. I was told no, and it wasn't until
I filed a suit in Federal court that Mr. Hamdan got charges. In
fact, it was only when the Supreme Court guaranteed that that op-
tion existed.

The problem with military commissions ultimately, sir, comes
somewhat to what General Hemingway said, and I have the most
respect for him. He said I am here on behalf of here on behalf of
the Government. The problem is that General Hemingway advises
General Altenburg, who is the ultimate judge. A military commis-
sion under the rules doesn't have the ability to make any final rul-
ing. They have to send it to General Hemingway for legal review.
But he is also here as the prosecutor; he has already made up his
mind. We can't say that this is an independent and fair process.
It is not befitting of America. If we had the judge also be the pros-
ecutor, would that be an American process, sirs and ma'am?

Thank you. I yield the rest of my time and I would ask that you
consider my written testimony.

[The prepared statement of Commander Swift appears as a sub-
mission for the record.]

Chairman SPECTER. Your full statement will be made part of the
record, Commander Swift.

Our next witness and final witness on this panel is Professor Ste-
phen Schulhofer, Professor of Law at New York University. He has
authored some 50 scholarly articles and books, six books, and his
recently published work goes to the core of the issues we have here
today, called, quote, "The Enemy Within: Intelligence-Gathering,
Law Enforcement and Civil Liberties in the Wake of 9/11."

Thank you very much for coming in today, Professor Schulhofer,
and we look forward to your testimony.

STATEMENT OF STEPHEN J. SCHULHOFER, PROFESSOR, NEW
YORK UNIVERSITY SCHOOL OF LAW, NEW YORK, NEW YORK
Mr. SCHULHOFER. Thank you, Senator Specter, members of the

Committee.
The issues arising out of the Guantanamo detentions are enor-

mously important to our National security because it is essential
that we be able to convince the world that America is fighting for
freedom and for human dignity. We can't defeat terrorism if we win
battles at Tora Bora, but lose the cooperation and respect of the
world's one billion law-abiding Muslim citizens. Guantanamo is
hurting us very badly.

Senator Cornyn, nobody wants to turn loose the dangerous ter-
rorists you describe; nobody does. Nobody wants to miss the chance
to get life-saving intelligence, but we can't let our actions create
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dozens of new terrorists for every terrorist we capture, and that is
what now seems to be happening.

I have been asked to focus on solutions to this dilemma. That is
a problem we have been studying carefully at the Brennan Center
for the past 2 years. Global terrorism poses unique challenges, but
when it comes to detention, interrogation and trial, we have found
no reason to think that the traditional institutions used in all prior
wars aren't up to the task. I should say that again because it is
obviously not conventional wisdom. In matters of interrogation, de-
tention and trial, we have found no reason to think that traditional
institutions aren't up to the task.

The principles that should guide our response to Guantanamo
are basically three. First, we should stick closely to the pre-9/11
procedures. Doing that will minimize start-up costs. And most im-
portant, it will give us the legitimacy that has been disastrously
missing from our detentions at Guantanamo.

Second, our aim should not be to see how many safeguards we
can avoid. That is the thinking that has brought us to where we
are today. We must maximize transparency and accountability. We
must do that even if the lawyers convince you that it is not legally
required.

Third, Congress and the administration need to address these
issues quickly, but there is no point in doing that in a way that
will simply re-inflame world opinion. The point of acting quickly is
to show that we are ready to embrace accountability and accept the
rule of law, openly administered by independent tribunals. Courts
and courts martial already can do that effectively, particularly with
the tools provided by the Classified Information Procedures Act.

With that straightforward solution right at our fingertips, it is
simply tragic that we are letting ourselves lose this propaganda
war. It is tragic that we are letting hardened terrorists paint them-
selves as victims and elude the punishments that are long overdue,
and it is not because defense counsel have had the audacity to file
motions. That is not the cause of this delay. It is because the ad-
ministration is trying to build an entirely new system from scratch.

In terms of intelligence, Admiral Jacoby has one view that you
heard read into the record this morning, but let's be clear about
this. No other country in the Western world claims that successful
interrogation requires keeping terrorism suspects in isolation for
years on end. Britain, when it faced a grave emergency in Northern
Ireland, extended incommunicado detention from its normal period,
which was 48 hours, to a maximum of 5 days-5 days, Mr. Chair-
man. For the Israelis, even in areas under military occupation, the
detention of suspected terrorists before their first court hearing is
limited to a maximum of 8 days.

How can we be surprised that the world doesn't buy into Admiral
Jacoby's view? How can we be surprised that the world recoils at
incommunicado detentions that are lasting for more than 3 years?
Congress and the administration should move quickly to start cut-
ting our losses. As I mentioned, there is no reason to think the tra-
ditional war-time procedures can't handle the issues. The details
are in my written statement.

That said, some of the key facts are still obscure, and "trust us"
is just not an answer that works beyond our own borders. So as
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Senator Biden said, we do need a bipartisan study, this one focused
on detention, interrogation and trials. I know Washington doesn't
want another study commission, but there may be no other way to
demonstrate our commitment to the rule of law. I think what is
equally important is there may be no other way to be sure that our
tough-minded practices aren't helping the enemy more than they
are helping us. The stakes are very high and we have to get this
right.

Thank you for your attention.
[The prepared statement of Mr. Schulhofer appears as a submis-

sion for the record.]
Chairman SPECTER. Thank you very much, Professor Schulhofer.
We now come to the questioning of the panel, and let me begin

with you, Commander Swift. When your instructions to obtain a
guilty plea did not work out, you then represented Mr. Hamdan in
the habeas corpus proceedings in the United States District Court
for the District of Columbia. Is that correct?

Commander SWIFT. Yes, sir.
Chairman SPECTER. And was there any limitation placed upon

your representation of him there?
Commander SWIFT. No, sir, there wasn't. During this entire pro-

ceeding, I want to assure this panel, this Committee, that I have
never felt any pressure from my seniors or from my bosses or any-
one in the military-

Chairman SPECTER. So you just proceeded to do a lawyer's job?
Commander SWIFT. Sir?
Chairman SPECTER. You just proceeded to do a lawyer's job?
Commander SWIFT. Sir, I proceeded to do the job I believed to be

as a lawyer and an officer in that situation required.
Chairman SPECTER. Is it customary, or are there many other

cases where a detainee like Mr. Hamdan is provided counsel like
you, well-trained and versed in the field, with experience and ex-
pertise?

Commander SWIFT. To my knowledge, two of the cases that were
cited for commission's proposition are the Yamashida case and the
Quirin case. In both of those, Colonel Royale brought that case to
the Supreme Court, and the defense counsel, who will go unnamed
in the Yamashida case, went so far as to fly their petition for ha-
beas to the Supreme Court out on an airplane from the Philippines.

Chairman SPECTER. There has been testimony here today that
counsel is available in these proceedings before the military com-
mission. To what extent have you found that to be true?

Commander SWIFT. Well, there was counsel available at one
time, sir. The problem is that that time has passed. At its height,
the Office of Military Commissions and the defense counsel's office
was six full-time attorneys. As of July 22nd, it will be down to one,
unless reliefs are identified. I am no longer attached directly to the
office, in that I went on to other orders. I continue to represent Mr.
Hamdan.

Chairman SPECTER. Would the availability of defense counsel im-
pede what Senator Kyl had spoken about here earlier today as the
interrogation process which needs to be a continuum?

Commander SWIFT. I don't agree that it would, sir. After an im-
mediate position, my experience-and I can only speak for my ex-
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perience here, sir-is that more times than not, when my client has
valuable information and there is an opportunity to benefit the
Government and benefit himself, my immediate advice is let's give
the information and get the benefit of it.

Chairman SPECTER. Let me turn to former Attorney General
Barr. In the opinion which Judge Green handed down on a series
of Guantanamo cases, she found deficiencies in the CSRT's failure
to provide detainees with access to material evidence upon which
the tribunal affirmed their, quote, "enemy combatant status," and
the failure to permit the assistance of counsel to compensate for
the Government's refusal to disclose classified information directly
to the detainees.

Mr. Barr, to what extent is it realistic to give detainees access
to classified information so that they are able to defend them-
selves? You made a comment about this is not an adversarial pro-
ceeding; the rights are limited. How do you balance that out, or is
there no balance?

Mr. BARR. In my mind, it is a prudential judgment by the chief
executive, the commander in chief, because it is preposterous to say
that there is some kind of constitutional right that the foreign per-
son seized on the battlefield has to look into American intelligence
during a way.

I mean, just think about the enormity of that. You know, our
troops make a judgment that someone is a hostile and then we
have to have an adversary proceeding and then they get free rein
into looking into classified material. It is ridiculous.

Chairman SPECTER. Let me turn to Mr. Margulies. My time is
nearly expired.

Your representation of Mr. Habib certainly was successful. Was
there any evidence to the extent that you feel free to comment
about the substance of the Government's charges?

Mr. MARGULIES. What I can say is that I have reviewed the clas-
sified and the unclassified portions of the returns. I can only dis-
cuss the classified portions to the extent that it has become public.
For instance, portions of it are discussed in Judge Green's decision.
If the allegations against him were true, he wouldn't be home. If
there were an atom's weight worth of true to them, he would still
be in custody.

The Department of Defense does not disclose why it is it releases.
What it does is puts them on a plane and sends them home. I am
the only person who actually got to go home with him, and so we
had advanced notice of it. But all we know is that they made very
strong allegations against him and then the facts came out that it
appears that those allegations were based on statements taken
when he was in Egypt. And when that fact came out, he was re-
leased.

Chairman SPECTER. I am past time, which I don't like to be, but
we are not going to have another round, so I want to follow up with
you on just one further area, Mr. Margulies.

Your job as defense counsel is obviously to represent your client,
to secure his release if you can. But you have heard the testimony
and you know the circumstances of the problems of a terrorist at-
tack and you know the difficulties of producing competent evidence
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and giving detainees access to confidential information because of
the security problems.

Can you take a step backward and give us a view as to how you
would reconcile these differences?

Mr. MARGULIES. I can try.
Chairman SPECTER. That is too broad a question for now, but I

will ask you to respond to it. But I would like to ask you to respond
further when we work through these issues after this hearing is
over today. This is just the start of a lot of hard work on the part
of the Committee in trying to figure out what our constitutional
duty is to establish these rules.

But what would you say on this tough issue of balance?
Mr. MARGULIES. Two things, Senator. One, my colleagues and I-

and when I say my colleagues, that is the lawyers that I have been
working with, and there is now a substantial number. I have to
give a particular nod to the lawyers at the Center for Constitu-
tional Rights who have been my colleagues in Rasul since the case
began, and at Sherman and Sterling here in D.C. who have rep-
resented the companion case of Al-Odah. We stand ready to work
with you and your colleagues in whatever capacity you want.

I know Professor Schulhofer can address this as well. Regarding
your other question, the Federal courts of the United States are
steeped in the procedures and statutes governing the use and dis-
semination of classified information. We have dealt with this prob-
lem for decades, and dealt with it successfully in terrorism trials.

We know how to create a process that both comports with the re-
quirements of the law and protects national security classified in-
formation. We have an entire body of statutes-the Classified In-
formation Protection Act, or CIPA-that can be imported into, ei-
ther by legislation or by the habeas rules, to control the flow of in-
formation in habeas proceedings for the 540 people who are not
going to be subject to military commissions.

The problem is that the CSRTs not only rely on classified infor-
mation that is not shared with the prisoner, but do not share it
with counsel. So he must rebut-in fact, the burden is on him to
rebut secret information that is not shared with him that he
doesn't know about. That is what collectively makes it an invalid
process.

Chairman SPECTER. Okay, thank you very much, Mr. Margulies.
Senator Leahy.
Senator LEAHY. Thank you, Mr. Chairman. Thank you, all four

of you, for being here.
Professor, let me ask you a question. I have sort of been thinking

about this this morning. General Hemingway said one of the rea-
sons it took 3 years to begin commissions was because they had to
build a whole new judicial system.

Was it necessary to build a whole new judicial system?
Mr. SCHULHOFER. Senator, it was not necessary. For people who

have been captured overseas on the battlefield, we have proce-
dures-Army Regulation 190-8-for prompt determinations right
on the battlefield of their status. We have procedures. If they are
claimed to be unprivileged combatants, as General Barr claimed a
minute ago, our own procedures require further process because
treating them as unprivileged means that they don't have the
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rights to communicate with their families and other principals
under the Geneva Convention.

Senator LEAHY. Let me follow that up just a little bit further be-
cause you said if they are picked up on the battlefield. Have you
heard, as I have, that some of the individuals picked up were not
captured during combat, but were picked up far from any battle-
field; I have been told in countries such as Bosnia? Does that raise
a concern for you if that is so?

Mr. SCHULHOFER. Absolutely. We know for a fact-even though
the Government has simply refused to give a direct answer to ques-
tions about this, we know for a fact that many of the people, even
people seized in Afghanistan, were not seized by our own troops,
which was the formulation General Barr mentioned. These are peo-
ple who were seized by warlords in Afghanistan and literally sold
to us under the claim that they had been fighting. That is just Af-
ghanistan for a starter.

Then we know for a fact that some people were picked up in Bos-
nia. We know for a fact that some of the enemy combatants were
arrested right here in the United States. One of them was arrested
at O'Hare Airport in Chicago. One of them was arrested by the FBI
in Peoria, Illinois. And these people have been determined to be
enemy combatants on the theory that the entire world is a meta-
phorical battlefield. So we know for a fact that that is going on.

Senator LEAHY. It is interesting. I am not looking for answer to
this, but if the entire world is a metaphorical battlefield and we
know that we will be facing terrorists as long as anybody in this
room lives, that gives you an awful lot of leeway if you follow these
rules.

Lieutenant Commander Swift, you have been in the military for
18 years. You are obviously there as a career military officer. De-
fending suspected terrorists probably doesn't make you the most
popular person at the officer's club, if I am correct.

Commander SWIFT. I was concerned about that, sir. To relate,
though-I think that this is incredibly important to the military-
I went back to my 20th reunion at the Naval Academy. One of the
people I was kind of worried about seeing is a Marine Corps lieu-
tenant colonel who has had an awful lot of combat time. He has
been in every campaign. And he came up to me at the reunion and
he looked at me and said, I go out there everyday to fight for our
freedom on the battlefield; don't you do dare stop fighting in the
courts.

Senator LEAHY. As the proud father of a former Marine, I am de-
lighted to hear that response. When I was a prosecutor, I recall al-
ways arguing that we get the best defense attorney possible. The
system works better.

You heard General Hemingway's testimony this morning about
the military commissions. Is there anything you would like to add
to his testimony, or disagree with his testimony?

Commander SWIFT. I would start principally with the idea of
rights. The first thing we do is list rights, but they don't read you
the last paragraph. The last paragraph says that nothing in the in-
struction that supposedly creates these rights actually creates a
right in any court. Moreover, they are subject to change at any
time and cannot be enforced by the accused.
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Now, to me, a right is something you get to keep and you get to
have unless due process takes it away from you, not a change in
the instruction, and it can be enforced. So I think when we start
with the entire process, when these have been listed as rights to
you, they are not actually rights. They are the current processes
and they can be changed at any time and they are unenforceable
by the accused.

Senator LEAHY. I think I referred to this morning those pesky
rights. Again, when I was a prosecutor-and Senator Specter had
far more experience as a prosecutor-those rights oftentimes made
our life more difficult, but I don't think either one of us would ever
suggest that we not have them.

The administration has argued that if the Geneva Conventions
apply to the war on terror, then members of al Qaeda would re-
ceive prisoner of war protections and we would not be able to inter-
rogate them. One, is that correct? And, secondly, what advantages
would there be for the U.S. to apply the Geneva Conventions to the
war on terror?

Commander SWIFT. There would be one-just to relate from his-
tory, sir, the Japanese were certainly considered during World War
II to be fanatical, willing to die rather than surrender. In fact, they
had the precursor of suicide bombers, the kamikaze pilot.

Senator LEAHY. The battles of Mount Surabachi show that.
Commander SWIFT. Yes, sir. The most effective interrogations of

the Japanese who were captured were conducted in accordance
with the Geneva Conventions. They were conducted by a Marine
colonel who was steeped in the Japanese language, their philos-
ophy and understanding. By treating them kindly and humanely,
he undercut the propaganda that they had been fed that the Amer-
icans were simply out to annihilate the Japanese. When they found
that not to be true, they cooperated.

I would also say that as far as applying the Geneva Conventions
to al Qaeda, I would harken back to what the Milliken court said.
At the end of the court, it said it makes no sense to apply the pains
of the law of war to those who cannot claim its protections.

Milliken was a terrorist presumably of his day. He was supposed
to be supporting an insurrection in the north against-overthrow
of the army behind enemy lines. They said if you are not going to
apply the protections of the military to him, you can't apply the
military law to him.

If we apply the Geneva Conventions and say we are holding our-
selves under their accountability, then we can say we are going to
hold you accountable, too. We cannot start this process by saying,
well, the Geneva Conventions don't apply to you, you have no pro-
tections, we don't have to follow them, and now we are going to
hold you accountable for violating them.

Senator LEAHY. Thank you, Commander. I am proud of your re-
sponse and I think you reflect the feelings of many in the military.
And I think you are fighting to make sure we have all of those
rights, all of the military are, and I applaud you for upholding
them.

I wonder, Mr. Chairman, could I ask Attorney General Barr one
question?

Chairman SPECTER. Sure. Go ahead, Senator Leahy.
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Senator LEAHY. It is always a pleasure to see Attorney General
Barr here. He is no stranger to this Committee in good times and
bad. I hope they are mostly good times.

John Walker Lindh was a U.S. citizen who fought alongside the
Taliban. To begin with, I am not holding any brief for Mr. Lindh,
but he was prosecuted in Federal court and he is now serving a 20-
year sentence. Yasir Hamdi, who was another U.S. citizen, was
captured in Afghanistan. He was designated an enemy combatant
and he was held in a Navy brig for more than 2 years. He was not
allowed access to either a lawyer or family.

The Supreme Court then said he was entitled to a fair hearing-
hardly a radical ruling from hardly a radical Supreme Court. But
the administration said, well, rather than give him the hearing, we
will release him. So one minute, he is too dangerous to be allowed
access to a lawyer. The next minute, all of a sudden he is free to
go.

Quite a bit different, the treatment between Lindh and Hamdi.
Which case had a better result?

Mr. BARR. Well, obviously, the Lindh case had a better result,
but I think you are mixing up two different things here. One is the
legal regime that applies to American citizens, and I think the ad-
ministration has always taken the position and recognized that in
any war you will find American citizens fighting in enemy forces.
That has been the case.

That was the case in World War II. There were Americans fight-
ing in the Werhmarcht, and we had captured some, and the admin-
istration took the position that they were always entitled to habeas
corpus. They can get habeas corpus review of their detention, and
the question is what standard applies; what is the showing that
has to be made in habeas corpus review to justify continued deten-
tion of an American citizen. It didn't address foreigners who do not
have a connection with the United States. The court laid out very
roughly what the procedures are and those are essentially the pro-
cedures that are being given to the foreign detainees at Guanta-
namo.

But I don't know why the administration dropped the case, al-
though I heard Mr. Margulies talk about all this great way we
have of handling classified information. That is nonsense. I had to
make the decision to drop many prosecutions precisely because at
the end of the day there was no way of protecting that classified
information in a criminal prosecution if it was material to the con-
viction.

Senator LEAHY. So Hamdi got a free pass?
Mr. BARR. I don't know why they dropped it.
Senator LEAHY. Thank you, Mr. Chairman.
Chairman SPECTER. Thank you very much, Senator Leahy.
Senator Cornyn.
Senator CORNYN. Thank you, Mr. Chairman. I was thinking

about the subject matter of today's hearing and the rules by which
enemy combatants are detained, interrogated and the like, and it
struck me as somewhat ironic when I considered what sort of rules
and facilities are provided by our enemy for Americans and our al-
lies who are captured during hostilities.
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Of course, it occurred to me also that our enemy doesn't capture
any Americans or allies. They kill them, they blow them up, which
I think again demonstrates that are engaged in a different kind of
conflict and a different kind of war. But it is nonetheless a war,
but with an enemy that does not respect or observe the law of war
or the conventions that we think of when we think about two coun-
tries fighting each other through uniform forces.

As the 9/11 Commission and others have observed, we can't rely
strictly on a law enforcement paradigm that it seems has infused
so much of the comment here today. We have got to adopt a new
paradigm, both to share intelligence and to deal with the need to
get actionable intelligence from these detainees, and, yes, to even
detain them, these dangerous individuals who are likely to go back
and kill more Americans, if released, until the end of the hos-
tilities, as peculiar as that may seem to our modern sensibilities.

I certainly understand and endorse the work that Commander
Swift and Mr. Margulies are doing as lawyers. As lawyers in an ad-
versary system, their job is to present the best arguments that they
can think of for their client, and I understand and respect that role
that lawyers play. But I do believe, and I think we all would agree
that the courts are ultimately the ones who are going to make the
decision on this. In fact, the courts have. Indeed, in some cases the
administration has prevailed and in some cases they have not pre-
vailed.

Let me just ask you, Mr. Barr, with regard to the Geneva Con-
vention issue, hasn't the administration's position that al Qaeda
fighters do not have privileges of a POW been upheld by Federal
courts? As a matter of fact, according to my count, it is at least
three Federal courts. It has been endorsed by the 9/11 Commission
and by the Schlesinger report.

Is that your understanding, sir?
Mr. BARR. Yes, Senator, that is my understanding. And as I said

earlier, I have not heard any allegation or contention that could
possibly bring al Qaeda under the protections of the Geneva Con-
vention.

Senator CORNYN. Now, with regard to the Supreme Court's re-
cent decisions which we are talking about here during this hearing,
Mr. Barr, didn't the Court agree with the administration's position
that the President has the power to detain enemy combatants and
reject legal challenges to that position?

Mr. BARR. Yes. I think one of the things that has been missed
by the media in reporting those decisions is all the core positions
of the administration that were sustained. The Court specifically
said, yes, you can detain enemy combatants. It is not punitive, it
is not a trial-type situation where you are trying to punish them.

Number two, it said you can even detain American citizens as
enemy combatants. It was in that context that they elaborated on
the standard you need for keeping an American citizen in the
United States. They also seemingly endorsed use of military tribu-
nals, and they pointed out that military tribunals are inherently
flexible and they talked about the need for flexibility in dealing
with these kinds of procedures in the national security arena and
how the flexibility of military tribunals permits that.
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In fact, notwithstanding the professor's comments that we sort of
have things on the shelf we can use, that is simply not true. These
kinds of situations always involve unique circumstances, which is
why we have generally constituted military commissions directed
at specific conflicts. And I think that the President's order did ex-
actly what we needed for this particular conflict.

Senator CORNYN. Thank you very much.
Well, in the end I hope we at least all can agree that notwith-

standing the arguments people may make in court, or people of
good faith who are trying to advance the cause of actually getting
a decision on this, that we will ultimately at least agree that the
courts are going to be the ones who are ultimately going to decide
the parameters of the rights accorded to these detainees, as they
have already largely through the Supreme Court's decisions in
Hamdi and Padilla and others.

Thank you very much, Mr. Chairman.
Chairman SPECTER. Thank you very much, Senator Cornyn.
Senator Feinstein.
Senator FEINSTEIN. Thank you very much, Mr. Chairman. Mr.

Chairman, I just want the Committee to know that today Attorney
General Gonzales, I gather in Brussels, has said, and I quote-and
this is about Guantanamo-"We have been thinking about and con-
tinue to think about whether or not this is the right approach. Is
this the right place, is this the right manner in which to deal with
unlawful combatants," he told reporters in Brussels, and I must
commend him for that open view.

Mr. Chairman, I would also like to put in the record something
we downloaded from the White House fact sheet yesterday, and
that is a statement on detainees and it says the United States is
treating and will continue to treat all of the individuals detained
at Guantanamo humanely, and to the extent appropriate and con-
sistent with military necessity in a manner consistent with the
principles of the Third Geneva Convention, 1949.

Then the fact sheet goes on to discern Taliban are entitled to
POW status, but al Qaeda detainees are not. And I think in a way,
that is the rub. I think, in a way, it is the determination of who
is who, guilty of what, that is a real problem here. And I have just
about reached the conclusion that this special military commission
is not a positive thing, but the Uniform Code of Military Justice
really is.

Could I ask this question of anybody that knows: How many
cases have come before the military commission?

Commander SWIFT. To date, there are four. Two cases actually
had commissions convened in them. The other two cases did not get
that far. So there are four people identified at present. Two of the
individuals who were to be tried by military commissions requested
to represent themselves-or excuse me-one did, and in the other
one there was a question regarding counsel so they never started.
So there are a total of four.

Senator FEINSTEIN. Thank you. Commander Swift, if I might, you
mentioned that you had been told you could only represent Mr.
Hamdan as long as it was to negotiate a guilty plea. Did you re-
ceive any document to that effect?

Commander SWIFT. Yes, ma'am, I did.
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Senator FEINSTEIN. And could you tell us about that document,
please?

Commander SWIFT. Ma'am, it was a target letter to the acting
chief defense counsel, who at that time was Colonel Will Gunn-
he is now the chief defense counsel-on December 15, 2003. It re-
quested Colonel Gunn, who was the detailing authority, to make
counsel available for Mr. Hamdan. It was from the chief prosecutor,
Colonel Fred Bork, who was at that time the acting chief pros-
ecutor for the military commissions. He said that they were consid-
ering preparing charges and that they desired to have a defense
counsel detailed. He then put some limitations on that.

Senator FEINSTEIN. And what were those limitations?
Commander SWIFT. Specifically, ma'am, he said that he was au-

thorized to detail a military defense counsel to advise Mr. Hamdan
on how he might engage in pre-trial discussions with a view toward
resolving the allegations against him; that the prosecutor's office
would make arrangements with Commander, Joint Task Force
Guantanamo, for such detailed military counsel to have access to
Mr. Hamdan.

Senator FEINSTEIN. Now, how do you interpret that?
Commander SWIFT. Well, I interpreted it most on this last line,

ma'am: "Such access shall continue so long as we are engaged in
pre-trial negotiations." I interpreted that, ma'am, to mean when I
was detailed that the only way I could see Mr. Hamdan was we
were negotiating for a guilty plea. There are no negotiations in a
not guilty plea.

Senator FEINSTEIN. Mr. Chairman, may I enter that memo into
the record, please?

Chairman SPECTER. Without objection, it will be made part of the
record.

Senator FEINSTEIN. Thank you.
I would like to ask Professor Schulhofer a question. In your writ-

ten testimony, you refer to Congress's law-making power under Ar-
ticle I, section 8, of the Constitution. It has been my view that Con-
gress has both the power and the responsibility to take on the issue
of detentions and interrogations, specifically pursuant to two
clauses of section 8, to make rules concerning captures on land and
water, and to make rules for the government and regulation of the
land and naval forces.

Do you agree, and are these the particular sources you are refer-
ring to?

Mr. SCHULHOFER. Thank you, Senator. Yes, I believe that those
two clauses are as explicit and clear as anything could be, and they
are not in footnotes. They say that Congress shall have the power
to make rules concerning captures and to make rules concerning
the regulation of the armed forces. In the absence of congressional
action, unquestionably the President must take action as com-
mander in chief, but there is absolutely no room for doubt that this
is an appropriate responsibility for Congress.

Senator FEINSTEIN. I think, Mr. Chairman, at best what we have
is a very confused situation, depending on interpretation, how com-
manders interpret how orders are given. And I think we have seen
this over and over again. What is clear to me is that we have the
legal responsibility to make the rules and I think we ought to do
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that. And I think we ought to see that they are consistent with the
Geneva Conventions.

I would like to ask you this question. How would you recommend
that the question of habeas corpus be handled?

Mr. SCHULHOFER. Thank you, Senator. I have tried to spell out
some of the details in my written testimony. I think one place to
start, just to be very clear about this, is we are not talking about
a law enforcement paradigm. I think it is quite misleading to think
that those like myself who have concerns about this process are
simply saying you should follow a law enforcement paradigm.

What we are saying is that we should follow the normal military
procedure for people who are captured in battle. The normal proce-
dure would have been a prompt battlefield determination of status.
Three years later, it is very difficult to do that when the President
and the Secretary of Defense and right down the chain of command
have already announced that these people are the worst of the
worst.

So in that context, there needs to be some other process.
With respect to people accused of committing war crimes, there

is, as well, a process already in place in terms of military courts
martial. We are not talking about ordinary law enforcement. We
are talking about military courts martial under the Uniform Code
of Military Justice. So that would be the beginning framework. I
think there is room for Congress to make refinements of the Classi-
fied Information Procedures Act. If Congress is not able to act, the
courts have residual authority to address new situations, but that
would be the basic approach.

And then I think the last thing I would want to say about that
is I have said that this is a question of the war paradigm, but there
is one important limit to that. If we accept the idea that the entire
world is a battlefield-and I understand that. My office is less than
a mile from Ground Zero. I understand that extremely well. And
September 11th for us was not a day; it was months that we had
the smoke and the National Guard. It was months that we could
smell human flesh burning at Ground Zero. So I know what that
means.

But if we accept the analogy, the conclusion is that the President
then has unlimited discretion to swallow up the law enforcement
paradigm even-

Chairman SPECTER. Professor Schulhofer, could you summarize
this answer? We are trying to at least conclude by 1:30.

Mr. SCHULHOFER. Yes. I apologize, Senator. I think I have actu-
ally reached the conclusion of my answer and I will be happy to
elaborate further after the hearing.

Chairman SPECTER. That sounds like a good idea.
Anything further, Senator Feinstein?
Senator FEINSTEIN. Thank you.
Chairman SPECTER. Senator Sessions.
Senator SESSIONS. Mr. Chairman, this has been a good and inter-

esting discussion. I wish I had been able to hear all of it since the
second panel had come.

I think, in general, the tone of this hearing has suggested wide-
spread abuses on the part of our military, whereas what really is
at stake here is a legal debate over exactly what procedures ought
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to be utilized. If someone has violated the procedures, they ought
to be disciplined.

Commander Swift, with regard to your appointment, isn't it true
that you were appointed as counsel for Hamdan for all matters re-
lating to military commission proceedings involving him?

Commander SWIFT. I was so appointed.
Senator SESSIONS. Not just solely to take a guilty plea.
Commander SWIFT. Sir, when I was appointed, my access to Mr.

Hamdan was not controlled by the Office of the Chief Defense
Counsel. It was controlled by the prosecutor, and the prosecutor
told me at the time of my appointment that my access was con-
trolled contingent upon him pleading guilty. In fact, he told me fur-
ther that I had to give him an answer in 30 days and if I didn't
give him an answer in 30 days, I had to request extensions. He was
in control of whether I saw my client or not.

I believed as a lawyer that once I had an attorney-client relation-
ship, then I had a duty to represent him, no matter what. But the
truth of the matter was I had to advise Mr. Hamdan of the real
practicalities, and that was that if he wasn't going to plead guilty,
he might not see my again.

Senator SESSIONS. Well, Lieutenant Commander Swift, you are a
lieutenant commander, a JAG officer. Prosecutors don't order
around JAG defense counsel. I know that and you know that from
the little time I had as a JAG officer, and I would note that the
order directing you to represent him says "all matters relating to
military commission proceedings," close quote.

Mr. BARR. Excuse me, Senator. Could I something there?
Senator SESSIONS. Yes, Mr. Barr.
Mr. BARR. Let's put something in perspective here. The United

States has a lot of people that they could charge with war crimes.
We are not under any obligation to try these people when they
want to be tried. We can try them when we want to try them. Ru-
dolph Hess was captured in 1939 and he was tried in 1946. These
people are in detention as combatants. So we can take our time
and judge who we want to do.

And it doesn't surprise me that as an initial matter, in terms of
allocating our resources, the United States wanted to see if anyone
was ready to plead guilty. And if they are ready to plead guilty,
we will provide them with counsel. If they are not ready to plead
guilty, they can stand in line and wait to be prosecuted down the
road. That is not a surprising thing.

Senator SESSIONS. I would also note, Mr. Barr, that the-
Senator LEAHY. Can we have the Lieutenant Commander's an-

swer?
Senator SESSIONS. I thought he answered.
Commander SWIFT. Sir, I would like to respond. As you said, this

was extraordinary circumstances, though. I can't see my client
without the permission of JTF. I have to write a message every sin-
gle time and be approved.

Senator SESSIONS. Well, you are unhappy that you have to write
a message to see the client. That is one thing. It is another thing
to say that you weren't commissioned to represent him on anything
but a guilty plea.
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Commander SWIFT. My access was contingent upon it, sir. Also,
he differed from the situation that Mr. Barr described in that he
was in solitary confinement. Had he been among the general de-
tainee population, I would be more willing to agree.

Mr. BARR. Another point on that. Anyone who has gone into a
Federal maximum-security prison-you know, these violin strings
about people being held in segregation, getting out of their cell 20
minutes a day-I am sorry; that is our system in our maximum-
security prisons in the United States for American citizens.

Senator SESSIONS. I couldn't agree more, Attorney General Barr.
I would just like to point out that we have regular visits by the

Red Cross. Two hundred of these detainees now have habeas cor-
pus petitions pending in Federal courts. A thorough investigation
of all procedures has been undertaken as part of ten major reviews,
assessments, inspections and investigations, and we have had hear-
ings on that repeatedly. Seventeen hundred interviews have been
conducted. Sixteen thousand pages of documents have been deliv-
ered to Congress.

Detention operation enhancements and improvements have in-
volved increased oversight and expanded training of the guards
and interrogators to improve facilities. 390-plus criminal investiga-
tions have been completed or are ongoing. More than 29 congres-
sional hearings have addressed this issue-29 congressional hear-
ings. Those responsible are being held accountable.

In the Army, one general officer has been relieved from com-
mand. Thirty-five soldiers have been referred to trial by court mar-
tial, 68 soldiers have received non-judicial punishment, 22 memo-
randa of reprimand have been issued, 18 soldiers have been admin-
istratively separated. The Navy has had nine receive non-judicial
punishment. The Marines: 15 convicted by court martial. Seven re-
ceived non-judicial punishment, and four reprimanded.

So I think it is important for the people who are listening to this
hearing today to know that our United States military takes this
issue seriously. They brought up the Abu Ghraib matter before the
press did. They announced it. They commenced their own inves-
tigation. People have been prosecuted and convicted, and we are
not going to tolerate the kind of behavior that we have seen in cer-
tain of these instances.

But the fact is these are not American criminals, Mr. Barr. I
think you have indicated that, and they are not entitled to the
same due process rights an American does who expects to be tried
in Federal district court somewhere.

Could I ask Mr. Barr one more thing?
Chairman SPECTER. Go ahead, Senator Sessions.
Senator SESSIONS. As Attorney General of the United States, you

understand that an Executive has certain powers. The courts have
certain powers and the legislative branch has certain powers.

Speaking as an attorney general who would be representing a
President of the United States, do you have concerns about what
could be an erosion of the Executive's power to conduct a war on
behalf of the citizens of the United States?

Mr. BARR. Absolutely, Senator, and what we are seeing, I think,
today is really a perversion of the Constitution. The Constitution
sets up a body politic, members of a political community, and in
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that body politic we have rules that govern us. And what the Con-
stitution is all about is to say that when the Government acts
against a member of the body politic to enforce our own domestic
laws-that is, the Government acting against one of the people-
the judicial branch backs off and acts as a neutral arbiter and var-
ious standards are imposed on the executive. And those standards
sacrifice efficiency in order to be perfect. We don't want to make
a mistake. We would rather let guilty people go and pay that price
because we want to get it absolutely right.

That is not what is going on here. What is going on here is our
body politic, the people, are under attack from foreigners, a dif-
ferent people. They are trying to impose their will on us and kill
us. In that situation, the very notion of the judiciary backing off
and playing some role as a neutral arbiter between the people of
the United States and a foreign adversary is ludicrous and per-
verse.

The idea that we can fight a war with the same degree of perfec-
tion we try to impose on our law enforcement system, which is to
say we will not tolerate any collateral damage in law enforcement
and we have to be absolutely mistake-free-to try to use those
rules and impose them on a war-fighting machine, to say it has to
be absolutely perfect and we can't hold anyone in detention and
they have all kinds of due process-the idea that a foreign person
that our troops believe is a combatant is going to be held, you
know, and we are going to turn the earth upside down and turn
our army into detectives to figure out whether it is true or not is
ridiculous. We will lose wars. We will lose our freedom.

Chairman SPECTER. Commander Swift, do you have a final com-
ment? I note you straining to be recognized, so you are.

Commander SWIFT. Well, thank you, sir. Just a couple of points
in response to what I have heard here today. I would point that
where Mr. Hamdan is held is equivalent to the maximum-security
prisons of the United States. The difference is it is called adminis-
trative by criminal sanction.

I agree that we need every tool available as a military officer to
fight and win wars, and that they are not the same thing. I would
point out, though, that when we go to hold accountability, when
you hold a trial, sir, it says as much about the man who is being
accused-it says as much about the society that holds the trial as
it does about the individual before it. Our trials in the United
States reflect who we are. They are the models of the world.

We heard statistics from Senator Sessions, and I couldn't agree
more. What they demonstrated was that the Uniform Code of Mili-
tary Justice works. It was able to try people who had been inside
those prisons. All of those trials are done. It worked great. Why
don't we use it and start holding the people who attacked us ac-
countable?

Thank you for your time, sirs.
Chairman SPECTER. Thank you very much. Senator Leahy has

one more comment and then we are going to conclude.
Senator LEAHY. Mr. Chairman, I would note, with all due re-

spect, about the administration coming forth on Abu Ghraib and
Afghanistan, a lot of people had asked questions about what was
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going on there long before anything was said by the administra-
tion, and it was said only after it became public.

Senator SESSIONS. No.
Senator LEAHY. We, will go back-
Senator SESSIONS. The General in his press briefing announced

that they were conducting an investigation of abuses at Abu
Ghraib before anybody raised it.

Chairman SPECTER. We will continue this debate at tomorrow's
executive session. It starts at 9:30.

[Laughter.]
Chairman SPECTER. Do you have a final statement, Senator

Leahy?
Senator LEAHY. Well, Attorney General Barr, whom I have a

great deal of respect for, made a strong statement about how peo-
ple were held in maximum-security, allowed only a few minutes out
and everything else. I would just remind him of something that he
is well aware of. Those are people who have been convicted and
then sentenced. They weren't just being held under charges.

Thank you, Mr. Chairman.
Chairman SPECTER. Well, thank you, Senator Leahy, and I thank

the panel and the first panel. We have a great deal of work to do
beyond what we have done here today, and we are going to be fol-
lowing up on some of the specifics for ideas as to how to implement
the kinds of approaches which have been articulated here today.

I want to thank the staff, Evan Kelly especially, for wading
through an extraordinarily difficult series of judicial opinions. It is
worthwhile to go back to some of the basics. This has been as lively
a Judiciary Committee hearing as we have had in a long time, ab-
sent a Supreme Court nomination, and we have a lot more work
to do to follow up.

So thank you all.
[Whereupon, at 1:34 p.m., the Committee was adjourned.]
[Questions and answers and submissions for the record follow:]
[Additional material is being retained in the Committee files.]
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Mr. Chairman, and Members of the Committee, I am pleased to provide my views on the

important issues surrounding our response as a Nation to attacks against our homeland and the

continuing national security threat posed by al-Qaeda. By way of background, I have previously

served as an Assistant Attorney General, the Deputy Attorney General, and the Attorney General

of the United States. I have also served on the White House staff and at the Central Intelligence

Agency. The views I express today are my own.

My remarks today focus on the detention of foreign enemy combatants captured during

our military campaign against the Taliban and al-Qaeda and, specifically, on the adequacy of the

procedures governing their continued detention as enemy combatants and, in the cases of some

detainees, their prosecution before military commissions for violations of the laws of war.

It is important to understand that the United States is taking three different levels of

action with respect to the detainees. These are frequently confused in the popular media.

First, as a threshold matter, the United States is detaining all these individuals simply by

virtue of their status as enemy combatants. The essence of war is the destruction of the enemy's

forces - either by killing them or capturing them. When the American military captures and

holds hostile forces, it does not do so as a punishment or as a prelude to eventual punishment.

Our purpose is to incapacitate the enemy by eliminating their forces from the battlefield.

Captured enemy forces are normally detained for as long as the enemy continues the fight.

I
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The determination that a particular foreign person seized on the battlefield is an enemy

combatant has always been recognized as a matter committed to the sound judgment of the

Commander in Chief and his military forces. There has never been a requirement that our

military engage in evidentiary proceedings to establish that each individual captured is, in fact,

an enemy combatant. Nevertheless, in the case of the detainees at Guantanamo, the Deputy

Secretary of Defense and the Secretary of the Navy have established Combatant Status Review

Tribunals ("CSRTs") to permit each detainee a fact-based review of whether they are properly

classified as enemy combatants and an opportunity to contest such designation.

As to the detention of enemy combatants, World War H provides a dramatic example.

During that war, we held hundreds of thousands of German and Italian prisoners in detention

camps within the United States. These foreign prisoners were not charged with anything; they

were not entitled to lawyers; they were not given access to U.S. courts; and the American

military was not required to engage in evidentiary proceedings to establish that each was a

combatant. They were held until victory was achieved, at which time they were repatriated. The

detainees at Guantanamo are being held under the same principles, except, unlike the Germans

and Italians, they are actually being afforded an opportunity to contest their designation as

enemy combatants.

Second, once hostile forces are captured, the subsidiary question arises whether they

belonged to an armed force covered by the protections of the Geneva Convention and hence

entitled to POW status? If the answer is yes, then the captives are held as prisoners of war

entitled to be treated in accord with the various requirements of the Convention. If the answer is

no, then the captives are held under humane conditions according to the common law of war,

though not covered by the various requirements of the Convention. The threshold determination

2
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in deciding whether the Convention applies is a "group" decision, not an individualized decision.

The question is whether the military formation to which the detainee belonged was covered by

the Convention. This requires that the military force be that of a signatory power and that it also

comply with the basic requirements of Article 4 of the Treaty, e.g., the militia must wear

distinguishing uniforms, retain a military command structure, and so forth. Here, the President

determined that neither al-Qaeda nor Taliban forces qualified under the Treaty.

The third kind of action we are taking goes beyond simply holding an individual as an

enemy combatant. It applies so far only to a subset of the detainees and is punitive in nature. In

some cases, we are taking the further step of charging an individual with violations of the laws of

war. This involves individualized findings of guilt. Throughout our history we have used

military tribunals to try enemy forces accused of engaging in war crimes. Shortly after the

attacks of 9/11, the President established military commissions to address war crimes committed

by members of al-Qaeda and their Taliban supporters.

Again, our experience in World War II provides a useful analog. While the vast majority

of Axis prisoners were simply held as enemy combatants, military commissions were convened

at various times during the war, and in its immediate aftermath, to try particular Axis prisoners

for war crimes. One notorious example was the massacre of American troops at Malmedy

during the Battle of the Bulge. The German troops responsible for these violations were tried

before military commissions.

Let me turn to address some of the challenges being made to the way we are proceeding

with these al-Qaeda and Taliban detainees.

3
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I. The Determination That Foreign Persons Are Enemy Combatants

The Guantanamo detainees' status as enemy combatants has been reviewed and re-

reviewed within the Executive Branch and the military command structure. Nevertheless, the

argument is being advanced that foreign persons captured by American forces on the battlefield

have a Due Process right under the Fifth Amendment to an evidentiary hearing to fully litigate

whether they are, in fact, enemy combatants. In over 225 years of American military history,

there is simply no precedent for this claim.

The easy and short answer to this claim is that it has been, as a practical matter, mooted

by the military's voluntary use of the CSRT process, which gives each detainee the opportunity

to contest his status as an enemy combatant. As discussed below, those procedures are clearly

not required by the Constitution. Rather they were adopted by the military as a prudential

matter. Nonetheless, those procedures would plainly satisfy any conceivable due process

standard that could be found to apply. In its recent Hamdi decision, the Supreme Court set forth

the due process standards that would apply to the detention of an American citizen as an enemy

combatant. The CSRT process was modeled after the Hamdi provisions and thus provides at

least the same level of protection to foreign detainees as the Supreme Court said would be

sufficient to detain an American citizen as an enemy combatant. Obviously, if these procedures

are sufficient for American citizens, they are more than enough for foreign detainees who have

no colorable claim to due process rights.

Moreover, most of the guarantees embodied in the CSRT parallel and even surpass the

rights guaranteed to American citizens who wish to challenge their classification as enemy

combatants. The Supreme Court has indicated that hearings conducted to determine a detainee's

Hamdi v. Rumsfeld, 124 S.Ct. 2633 (2004).

4
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prisoner-of-war status, pursuant to the Geneva Convention,2 could satisfy the core procedural

guarantees owed to an American citizen.3 In certain respects, the protocols established in the

CSRTs closely resemble a status hearing, as both allow all detainees to attend open proceedings,

to use an interpreter, to call and question witnesses, and to testify or not testify before the panel. 4

Furthermore, the United States has voluntarily given all detainees rights that are not found in any

prisoner-of-war status hearing, including procedures to ensure the independence of panel

members and the right to a personal representative to help the detainee prepare his case.5

Nevertheless, there appear to be courts and critics who continue to claim that the Due

Process Clause applies and that the CSRT process does not go far enough. I believe these

assertions are frivolous.

I am aware of no legal precedent that supports the proposition that foreign persons

confronted by U.S. troops in the zone of battle have Fifth Amendment rights that they can assert

against the American troops. On the contrary, there are at least three reasons why the Fifth

Amendment has no applicability to such a situation. First, as the Supreme Court has consistently

held, the Fifth Amendment does not have extra-territorial application to foreign persons outside

6the United States. As Justice Kennedy has observed, "[Tihe Constitution does not create, nor do

2 The procedures are created under Army Regulation 190-8. Opening Brief for the United States,
Odah v. United States, at 31.

3 Hamdi, 124 S.Ct. at 2651.

4 Opening Brief in Odah at 33-34.

5 Id. at 34-35.

6 Johnson v. Eisentraeer, 339 U.S. 763 (1950); United States v. Verdugo-Urquidez, 494 U.S. 259
(1990) (explaining that "we have rejected the claim that aliens are entitled to Fifth Amendment rights
outside the sovereign territory of the United States"); Zadvydas v. Davis, 533 U.S. 678 (2001) (citing
Eisentrage and Verdugo for the proposition that "[i]t is well established that certain constitutional
protections available to persons inside the United States are unavailable to aliens outside of our
geographic borders").

5
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general principles of law create, any juridical relation between our country and some undefined,

limitless class of non-citizens who are beyond our territory." 7 Moreover, as far as I am aware,

prior to their capture, none of the detainees had taken any voluntary act to place themselves

under the protection of our laws; their only connection with the United States is that they

confronted U.S. troops on the battlefield. And finally, the nature of the power being used against

these individuals is not the domestic law enforcement power - we are not seeking to subject

these individuals to the obligations and sanctions of our domestic laws - rather, we are waging

war against them as foreign enemies, a context in which the concept of Due Process is

inapposite.

In society today, we see a tendency to impose the judicial model on virtually every field

of decision-making. The notion is that the propriety of any decision can be judged by

determining whether it satisfies some objective standard of proof and that such a judgment must

be made by a "neutral" arbiter based on an adversarial evidentiary hearing. What we are seeing

today is an extreme manifestation of this - an effort to take the judicial rules and standard

applicable in the domestic law enforcement context and extend them to the fighting of wars. In

my view, nothing could be more farcical, or more dangerous.

These efforts flow from a fundamental error - confusion between two very distinct

constitutional realms. In the domestic realm of law enforcement, the government's role is

disciplinary - sanctioning an errant member of society for transgressing the internal rules of the

body politic. The Framers recognized that in the name of maintaining domestic tranquility an

overzealous government could oppress the very body politic it is meant to protect. The

government itself could become an oppressor of "the people."

7 Verdugo-Urquidez, 494 U.S. at 275 (Kennedy, J., concurring).
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Thus our Constitution makes the fundamental decision to sacrifice efficiency in the realm

of law enforcement by guaranteeing that no punishment can be meted out in the absence of

virtual certainty of individual guilt. Both the original Constitution and the Bill of Rights contain

a number of specific constraints on the Executive's law enforcement powers, many of which

expressly provide for a judicial role as a neutral arbiter or "check" on executive power. In this

realm, the Executive's subjective judgments are irrelevant; it must gather and present objective

evidence of guilt satisfying specific constitutional standards at each stage of a criminal

proceeding. The underlying premise in this realm is that it is better for society to suffer the cost

of the guilty going free than mistakenly to deprive an innocent person of life or liberty.

The situation is entirely different in armed conflict where the entire nation faces an

external threat. In armed conflict, the body politic is not using its domestic disciplinary powers

to sanction an errant member, rather it is exercising its national defense powers to neutralize the

external threat and preserve the very foundation of all our civil liberties. Here the Constitution is

not concerned with handicapping the government to preserve other values. Rather it is designed

to maximize the government's efficiency to achieve victory - even at the cost of "collateral

damage" that would be unacceptable in the domestic realm.

It seems to me that the kinds of military decisions at issue here - namely, what and who

poses a threat to our military operations - are quintessentially Executive in nature. They are not

amenable to the type of process we employ in the domestic law enforcement arena. They cannot

be reduced to neat legal formulas, purely objective tests and evidentiary standards. They

necessarily require the exercise of prudential judgment and the weighing of risks. This is one of

the reasons why the Constitution vests ultimate military decision-making in the President as

Commander-in-Chief. If the concept of Commander-in-Chief means anything, it must mean that

7
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the office holds the final authority to direct how, and against whom, military power is to be

applied to achieve the military and political objectives of the campaign.

I am not speaking here of "deference" to Presidential decisions. In some contexts, courts

are fond of saying that they "owe deference" to some Executive decisions. But this suggests that

the court has the ultimate decision-making authority and is only giving weight to the judgment of

the Executive. This is not a question of deference - the point here is that the ultimate substantive

decision rests with the President and that courts have no authority to substitute their judgments

for that of the President.

The Constitution's grant of "Commander-in-Chief' power must, at its core, mean the

plenary authority to direct military force against persons the Commander judges as a threat to the

safety of our forces, the safety of our homeland, or the ultimate military and political objectives

of the conflict. At the heart of these kinds of military decisions is the judgment of what

constitutes a threat or potential threat and what level of coercive force should be employed to

deal with these dangers. These decisions cannot be reduced to tidy evidentiary standards, some

predicate threshold, that must be satisfied as a condition of the President ordering the use of

military force against a particular individual. What would that standard be? Reasonable

suspicion, probable cause, substantial evidence, preponderance of the evidence, or beyond a

reasonable doubt? Does anyone really believe that the Constitution prohibits the President from

using coercive military force against a foreign person - detaining him - unless he can satisfy a

particular objective standard of evidentiary proof?

Let me posit a battlefield scenario. American troops are pinned down by sniper fire from

a village. As the troops advance, they see two men running from a building from which the

troops believe they had received sniper fire. The troops believe they are probably a sniper team.

8
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Is it really being suggested that the Constitution vests these men with due process rights as

against the American soldiers? When do these rights arise? If the troops shoot and kill them -

i.e., deprive them of life - could it be a violation of due process? Suppose they are wounded and

it turns out they were not enemy forces. Does this give rise to Bivens' Constitutional tort actions

for violation of due process? Alternatively, suppose the fleeing men are captured and held as

enemy combatants. Does the due process clause really mean that they have to be released unless

the military can prove they were enemy combatants? Does the Due Process Clause mean that the

American military must divert its energies and resources from fighting the war and dedicate them

to investigating the claims of innocence of these two men?

This illustrates why military decisions are not susceptible to judicial administration and

supervision. There are simply no judicially-manageable standards to either govern or evaluate

military operational judgments. Such decisions inevitably involve the weighing of risks. One

can easily imagine situations in which there is an appreciable risk that someone is an enemy

combatant, but significant uncertainty and not a preponderance of evidence. Nevertheless, the

circumstances may be such that the President makes a judgment that prudence dictates treating

such a person as hostile in order to avoid an unacceptable risk to our military operations. By

their nature, these military judgments must rest upon a broad range of information, opinion,

prediction, and even surmise. The President's assessment may include reports from his military

and diplomatic advisors, field commanders, intelligence sources, or sometimes just the opinion

of frontline troops. He must decide what weight to give each of these sources. He must evaluate

risks in light of the present state of the conflict and the overall military and political objectives of

the campaign.

9
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Furthermore, extension of due process concepts from the domestic prosecutive arena as a

basis for judicial supervision of our military operations in time of war would not only be wholly

unprecedented, but it would be fundamentally incompatible with the power to wage war itself, so

altering and degrading that capacity as to negate the Constitution's grant of that power to the

President.

First, the imposition of such procedures would fundamentally alter the character and

mission of our combat troops. To the extent that the decisions to detain persons as enemy

combatants are based in part on the circumstances of the initial encounter on the battlefield, our

frontline troops will have to concern themselves with developing and preserving evidence as to

each individual they capture, at the same time as they confront enemy forces in the field. They

would be diverted from their primary mission - the rapid destruction of the enemy by all means

at their disposal - to taking notes on the conduct of particular individuals in the field of battle.

Like policeman, they would also face the prospect of removal from the battlefield to give

evidence at post-hoc proceedings.

Nor would the harm stop there. Under this due process theory, the military would have to

take on the further burden of detailed investigation of detainees' factual claims once they are

taken to the rear. Again, this would radically change the nature of the military enterprise. To

establish the capacity to conduct individualized investigations and adversarial hearings as to

every detained combatant would make the conduct of war - especially irregular warfare - vastly

more cumbersome and expensive. For every platoon of combat troops, the United States would

have to field three platoons of lawyers, investigators, and paralegals. Such a result would inject

legal uncertainty into our military operations, divert resources from winning the war into

10
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demonstrating the individual "fault" of persons confronted in the field of battle, and thereby

uniquely disadvantage our military vis-a-vis every other fighting force in the world.

Second, the introduction of an ultimate decision maker outside of the normal chain of

command, or altogether outside the Executive Branch, would disrupt the unitary chain of

command and undermine the confidence of frontline troops in their superior officers. The

impartial tribunals could literally overrule command decisions regarding battlefield tactics and

set free prisoners of war whom American soldiers have risked or given their lives to capture.

The effect of such a prospect on military discipline and morale is impossible to predict.

The Supreme Court's decision in Rasul v. Bush does not undercut these long-standing

principles. In Rasul, the Supreme Court addressed a far narrower question - whether the habeas

statute applies extraterritorially - and expressly refrained from addressing these settled

constitutional questions.8 The Court, in concluding that the habeas statute reached aliens held at

Guantanamo Bay, relied on the peculiar language of the statute and the "'extraordinary territorial

ambit' of the writ at common law."9 Of course, the idiosyncrasies of the habeas statute do not

have any impact on judicial interpretation of the reach of the Fifth Amendment or other

substantive constitutional provisions. Moreover, the Court's recognition in Rasul that the United

States exercises control, but "not ultimate sovereignty" over the leased Guantanamo Bay

territory confirms the inapplicability of the Fifth Amendment to aliens held there.

Nevertheless, even if Guantanamo Bay is somehow deemed sovereign United States

territory, the Fifth Amendment is still inapplicable. The Supreme Court, in addition to the

requisite detention on sovereign United States territory, demands that the aliens only "receive

8 124 S. Ct. 2686 (2004).

9 Id. at 2697 n.12 (quoting R. Sharpe, Law of Habeas Corpus 188-189 (2d ed. 1989)).
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constitutional protections" when they have also "developed substantial connections with this

country."' 0 Thus, under the Court's formulation, "lawful but involuntary" presence in the United

States "is not of the sort to indicate any substantial connection with our country" sufficient to

trigger constitutional protections. The "voluntary connection" necessary to trigger the Fifth

Amendment's due process guarantee is sorely lacking with respect to enemy combatants.

Whatever else may be said, there can be no dispute that these individuals did not arrive at

Guantanamo Bay by free choice. Captured enemy combatants that have been transported to

Guantanamo Bay for detention thus are not entitled to Fifth Amendment due process rights.

It should also be noted that the Supreme Court's decision in Rasul was a statutory ruling,

not a constitutional one. In other words, the Court concluded only that the federal habeas statute

confers jurisdiction on federal district courts to hear claims brought by aliens detained at

Guantanamo Bay. The Court nowhere suggested that the Constitution grants such aliens a right

of access to American courts."

An important consequence follows: Congress remains free to restrict or even to eliminate

entirely the ability of enemy aliens at Guantanamo Bay to file habeas petitions. Congress could

consider enacting legislation that does so - either by creating special procedural rules for enemy

alien detainees, by requiring any such habeas petitions to be filed in a particular court, or by

prohibiting enemy aliens from haling military officials into court altogether.

10 Verdugo, 494 U.S. at 271.

11 See Rasul, 124 S. Ct. at 2695 (explaining that, in light of the Court's interpretation of the habeas
statute, "persons detained outside the territorial jurisdiction of any federal district court no longer need
rely on the Constitution as the source of their right to federal habeas review"); id. at 2701 (Scalia, J.,
dissenting) (emphasizing that "petitioners do not argue that the Constitution independently requires
jurisdiction here" (citing statement by counsel for petitioners during oral argument)).

12
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II. Determination of Status under the Geneva Convention

The President has determined that neither members of al-Qaeda nor Taliban fighters are

entitled to the protections of the Geneva Convention. While some lower courts and some critics

have carped about this decision, there can be no doubt that al-Qaeda and the Taliban fail to meet

the Geneva Convention's eligibility criteria.

The Geneva Conventions award protected POW status only to members of "High

Contracting parties."1 2 Al-Qaeda, a non-governmental terrorist organization, is not a High

Contracting party.' 3  This places al-Qaeda - as a "group" - outside the laws of war.

Furthermore, al-Qaeda and the Taliban fail to meet the eligibility criteria set forth in Article 4 of

the Geneva Convention. To qualify for protected status, the entity must be commanded by a

person responsible for his subordinates, be outfitted with a fixed distinctive sign, carry their arms

openly, and conduct their operations in accordance with the laws of war.14

A1-Qaeda and the Taliban fail to satisfy even one of these four bedrock requirements.

These enemies our armed forces face on the battlefield today make no distinction between

civilian and military targets and provide no quarter to their enemies. They have no organized

command structure and no military commander who takes responsibility for the actions of his

subordinates. A1-Qaeda and the Taliban wear no distinctive sign or uniform and violate the laws

of war as a matter of course. Consequently, these organizations do not qualify for the POW

protections available under the Geneva Convention.

12 Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75
U.N.T.S. 135, art. 2.

13 See Memorandum for the Vice President, et al. from President, Re: Humane Treatment of al-
Qaeda and Taliban Detainees at 1.

14 Id. at art. 4A(2).

13
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For these reasons, the President rightly concluded that al-Qaeda and the Taliban do not

qualify for POW status under Article 4 of the Geneva Convention. 15  The President's

determination that the Geneva Convention does not apply to al-Qaeda and Taliban members is

conclusive. This determination was an exercise of the President's war powers and his plenary

authority over foreign affairs.16 This most fundamental exercise of Executive authority is

binding on the courts.' 7 Furthermore, the United States has made "group" determinations of

captured enemy combatants in past conflicts.18 Accordingly, "the accepted view" of Article 4 is

that "if the group does not meet the first three criteria... the individual member cannot qualify

for privileged status as a POW."'19

As far as I can tell, none of the President's critics have advanced any set of facts that

would call into question the merits of the President's decision. I have heard no serious argument

that either al-Qaeda or the Taliban fall within the requirements of Article 4 and thus are entitled

to protection under the Convention. Instead, what we see is a lot of sharp "lawyer's" arguments

that the President is somehow precluded from making a group decision and that the eligibility of

detainees must be determined through individualized hearings before "competent tribunals."

These arguments largely rest on a misreading of Article 5 of the Convention.

5 See Memorandum for the Vice President, et al. from President, Re: Humane Treatment of al-
Qaeda and Taliban Detainees at 1.

16 United States v. Curtiss-Wright Export Con., 299 U.S. 304, 320 (1936).

17 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 410 (1964).

'8 See, e.g., Howard S. Levie, Prisoners of War in International Armed Conflict, 59 Int'l Stud. 1, 61
(1977); Adam Roberts, Counter-terrorism Armed Force, and the Laws of War, 44 Survival no. 1, 23-24
(Spring 2002).

19 W. Thomas Mallison and Sally V. Mallison, The Juridical Status of Irregular Combatants Under
the International Humanitarian Law of Armed Conflict, 9 Case W. Res. J. Int'l 39,62 (1977).
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Article 5 of the Convention provides that:

[t]he present Convention shall apply to the persons referred to in Article 4 from
the time they fall into the power of the enemy and until their final release and
repatriation. Should any doubt arise as to whether persons, having committed a
belligerent act and having fallen into the hands of the enemy, belong to any of the
categories enumerated in Article 4, such persons shall enjoy the protection of the
present Convention until such time as their status has been determined by a
competent tribunal.

20

There is nothing in this Article that forecloses the President from reaching a threshold

decision that a particular military formation does satisfy the Treaty standards. Since the

Convention's coverage depends, in the first instance, on whether a group in which the detainee

participated has the requisite attributes, it necessarily calls for a "group" decision. Certainly,

Article 5 does not mean that a group's eligibility can be relitigated through a series of

individualized proceedings. By it terms, Article 5 applies only where an acknowledged

belligerent raises a doubt whether he is qualifies for POW status. I am not aware that any

detainee has raised any "doubt" as to their status. On the contrary, the principle argument of

critics has been that a detainee can successfully raise doubt, within the meaning of Article 5,

simply by asserting he is eligible. But the United States has expressly refused to adopt a

modification of the Treaty that sought to establish that regime.

It seems to me that, once a particular organization has been found not to qualify under

Article 4, no individualized inquiry under Article 5 is appropriate or necessary unless a detainee

is raising a plausible claim that he belongs to another category that does qualify under Article 4.

The classic example is the case of a pilot who, after conducting his mission, is shot down, sheds

his uniform trying to escape, and is later apprehended and accused of sabotage. The evident

purpose of Article 5 is to allow the pilot to make the claim that he is covered by the Geneva

20 Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75
U.N.T.S. 135, art. 5.
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Convention because he carried out his belligerent acts as a member of the regular armed forces

of a signatory power. Here, the detainees have raised no colorable claims that they are members

of a force that falls within the categories set forth in Article 4.

III. The Propriety of Military Tribunals

Finally, I want to say a word about those detainees whom the United States is charging

with violations of the laws of war. Throughout our history, we have used military commissions

to try members of foreign forces for violations of the laws of war.2' Congress has long

recognized the legitimacy of military commissions as a means to prosecute war criminals. 22 As

one commentator noted, military commissions "will not be rendered illegal by the omission of

details required upon trials by courts-martial." 23 The courts therefore have specifically upheld

24the use of such commissions, and the President has established military commissions to try

members of the Taliban and al-Qaeda for violations of the laws of war.

In one sense we seem to making progress. Originally, when the President promulgated

his military tribunal order, there was a hue and cry in some quarters that this was an end run

around Article III courts and that all proceedings belonged in out civilian court system. It is

undoubtedly this mindset that is still animating much of the sniping. But at this stage there does

not appear to be any real argument that these trials belong in civilian courts. It now seems to be

widely conceded that military commissions are, in fact, the place where war crimes should be

21 William Winthrop, Military Law and Precedents, 464, 832 (2d ed. 1920); Major William
Birkhimer, Military Government and Martial Law, 533-35 (3d ed. 1914).

22 See, ej., Act of March 3, 1863, § 30 (12 Stat. 731,736).

23 Id.

24 As the Court stated, "the detention and trial of [war criminals] - ordered by the President in the
declared exercise of his powers as Commander in Chief of the Army in time of war and of grave public
danger - are not to be set aside by the courts without the clear conviction that they are in conflict with the
Constitution or laws of Congress constitutionally enacted." Ex Parte Quirin, 317 U.S. 1, 25 (1942).
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prosecuted. The debate now seems to have re-centered on exactly what kind of military trial is

appropriate. Consequently, those that lost this debate are now attempting to transmogrify

military commissions into carbon copies of Article III courts. This effort is without legal merit.

First, the Supreme Court recognized in Hamdi that "enemy combatant proceedings may be

tailored to alleviate their uncommon potential to burden the Executive at a time of ongoing

military conflict."25 Second, as I will explain, the argument opponents of military commissions

advance is derived from a fundamental misapprehension of the underlying statute at issue.

One prominent war criminal whom the United States wishes to try is Hamdan, the former

bodyguard and driver of Osama bin Laden. Some individuals - including the district court in

that case 26 - have argued that a military commission does not afford enough process and that war

criminals must receive the full benefits of a formal military court martial. These arguments

ignore the long-standing use of military commissions to try war criminals and grossly misread

the Uniform Code of Military Justice.

Those who argue that war criminals should receive a full court martial also incorrectly

rely on Article 36 of the Uniform Code of Military Justice ("UCMJ"). That section states that

the rules that a President establishes for a military commission "may not be contrary to or

inconsistent with" the UCMJ.2 7 Contrary to recent arguments, the UCMJ does not establish the

baseline for all military commissions. Rather, only a certain few UCMJ provisions apply to

military commissions. Thus, requiring military commission to comply with all the provisions of

25 Hamdi, 124 S. Ct at 2649.

26 Hamdan v. Rumsfeld, 344 F. Supp. 2d 152 (D.D.C, 2004).

27 10 U.S.C. § 836(a).
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the UCMJ would render those specific references superfluous and render the entire point of a

commission unnecessary.

This conflicts with the aforementioned historical precedent and the UCMJ itself, which

recognizes the distinction between commissions and courts martial. This limitation also would

severely change the courts' traditional understanding that military commissions arise out of

common law war powers and not out of any particular statute.28 Thus, using the UCMJ to limit

the President's use of military commissions would contravene the Executive's historic powers to

create and manage commissions and would turn the UCMJ's own recognition of a distinction

between commissions and courts martial on its head.29

28 See, eg., In re Yamashita, 327 U.S. 1, 20 (1946).

29 A traditional canon of statutory construction holds that courts should avoid interpreting a statute
in a way that renders a portion of it worthless. Williams v. Taylor, 529 U.S. 362, 404 (2000).
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WIUllllll P. Bllrr 
Oec\JliVB Vial P"'81denl and G•neral Coun&lll 

May 10, 2005 

The Honorable Arlen Specter 
United States Senate 
711 Hart Senate Office Building 
Washington, D.C. 20510-3802 

Dear Chainnan Specter: 

~ • ver1zoo 
1 oea Avenue or the Amertcaa , 
New Yal'W. NY 10036 

· Phone 212.395. 1689 
Fax 212.597.2587 

I am writing to give my strongest recommendation on behalf of Mr. Brett Kavanaugh to 
serve on the U.S. Court of Appeals of the District of Columbia Circuit. I have known him 
both professionally and as a friend for almosc a decade and. I can attcSt that he is 
exceptionally well qualified. to serve on that court. 

As general c:ounsel of GTE and subsequently Verizon, I was fortunate to bave Brett work 
on a number of matters for me while he was at the Kirkland & Ellis law firm. Brett quiCkly 
established himself as one of the key outside lawyers I went to on some of my toughest 
legal issues. He has a keen intellect, exceptional analytical skills, and soundjudgment. His 
writing is fluid and precise. I found that be was able to see all sides of ari issue and 
appreciate the strengths and weaknesses of competing approaches. 'lie ~a., particularly 
effective in dealing with novel issues which required some original thinking. I use a team 
approach, by which we combine outside lawyers and in:..housic lawyers into teams to work 
on various issues. In this regard, we at Verizon found Brett to be extremely collegjal and a 
delight to work with. · 

OVer the years I have come to know Brett as a friend, as well as a professional colleague. In 
addition to his powerful legal slcills. I can say unequivocally that be possesses precisely the 
temperament we seek in our federal judges. He has a profound sense of humility and the 
intelle.::tllal curiosity and honesty to explore and consider contending positions. He is 
patient and highly con.Sidcratc of others. ·Above all, he is blessed with a delightful sense of 
humor. 

Finally, I c:an assure you that Brett is a man of the highest character and personal integrity. 
In my many years of e:irperience with him. I have never seen a situation in which he .ba.s cul 
comers OT allowed expediency to override ,.dojng the rig);it thing." 

In short, Brett possesses all the chara.ctcristic:S which we should want in our jurists. I urge 
the Committee to recommend him to the full Senate. Please let me know if I c:an assist you , 
with any additional information. 

Sincerely, 

U/~ 
William P. Barr 
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MINUTES 
Meeting of the Board of Visitors 

The College of William and Mary in Virginia 
 

April 21-22, 2005 
 
The Board of Visitors of The College of William and Mary in Virginia met in the Board Room in Blow 
Memorial Hall on the campus in Williamsburg on Thursday and Friday, April 21-22, 2005.   
 
On Thursday, April 21, the Committee on Audit, the Committee on Financial Affairs, Richard Bland 
College Committee, the Committee on Buildings and Grounds and the Committee on Student Affairs 
met in the Board Room.  The Nominating Committee and the Committee on Academic Affairs met in 
the Board Conference Room.   
 
Those present were: 
 
William P. Barr Joseph J. Plumeri, II 
Robert A. Blair Anita O. Poston 
Janet M. Brashear Michael K. Powell 
John W. Gerdelman Barbara B. Ukrop 
R. Philip Herget III Henry C. Wolf 
Susan Aheron Magill, Rector Faculty representative: Robert B. Archibald 
Jeffrey L. McWaters Student representative: Edward J. Rice 
 
Absent: Thomas E. Capps 
 Lawrence S. Eagleburger 
 Sarah I. Gore 
 Suzann W. Matthews 
 
Others present were: 
 
Timothy J. Sullivan Edward C. Driscoll, Jr. 
P. Geoffrey Feiss Michael J. Fox 
Stewart H. Gamage Fanchon Glover 
Samuel E. Jones Michael L. Stump 
Anna B. Martin William T. Walker, Jr. 
Susan H. Pettyjohn Sandra J. Wilms 
W. Samuel Sadler 
 
Also present were members of the William and Mary Faculty and Student Liaison Committees; Dean 
Carl Strikwerda, Dean Virginia McLaughlin and Richard Bland College President James B. McNeer 
and Dean of Administration and Finance Russell E. Whitaker, Jr. 
 
Rector Susan Magill convened the Board in the Board Room as a committee of the whole at 
3:10 p.m.   
 
Advising the Board that Suzann Matthews’ father, Curtis Wilson, had died early this morning so she 
had left to join her family in North Carolina, the Rector asked for a moment of silence for the two 
students who had died since the last Board meeting and for Suzann Matthews. 
 
In his opening remarks, President Sullivan commented on his last year as president and reported on 
significant progress made on the Campaign for William and Mary, restructuring, and movement of 
faculty salaries from the 23rd to the 27th percentile.  He outlined challenges that were ahead and 
expressed his thanks to the Board for their support during his presidency.  The Board responded 
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with a round of applause. 
 
Mr. Powell introduced Provost P. Geoffrey Feiss, who reported recent accomplishments by 
members of the faculty.  He introduced Professor of History Melvin P. Ely and Associate Professor 
of Music Sophia Serghi.  Professor Ely briefly discussed his research on the Israel Hill community, 
located on the Appomatox River near Farmville.  Professor Serghi discussed her musical interest, 
noting that she was now moving into film scoring and would be working at the Sundance Film 
Institute during the summer.  On her return this fall, she expressed interest in developing a film 
scoring studio as part of the Film Studies program.  At the conclusion of the presentation, Dean 
Strikwerda distributed copies of Professor Ely’s book and Professor Serghi’s CD to the members of 
the Board. 
 
Provost Feiss introduced Professor of Sociology David P. Aday, Director of the Southern 
Association of Colleges and School’s (SACS) Reaccreditation Project, who discussed strategic 
planning institutional effectiveness and SACS and provided a brief overview of the self-study 
process to date.  Professor Aday outlined the schedule, which will culminate in the final decision by 
SACS in December 2005.  Provost Feiss advised that although Board members are not required to 
participate in the process, it would be valuable if one or two were able to meet with the on site team. 
Mr. McWaters volunteered to participate. 
 
At 4:12 p.m. the Committee on Student Affairs convened.  In the absence of Ms. Matthews, the 
Rector called on Vice President for Student Affairs Sam Sadler. 
 
Vice President Sadler commented briefly on the recent student deaths and what the College has 
been doing in response.  Mr. Sadler advised that the WCWM-FM Annual Report for 2004-2005 was 
included in the agenda book at Enclosure I.  He noted that Ms. Matthews has requested a 
discussion of the Office of Student Affairs and outlined briefly their organization and critical issues.  
Mr. Sadler reported on several student successes since the last meeting. 
 
Student Liaisons George Srour and Allison Biggs reported on student activities and discussed the 
new Student Assembly Diversity Initiative which included the creation of a cabinet post to explore 
diversity and related issues.  The recent Student Assembly elections had resulted in the election of 
Ryan Scofield as President and Amanda Norris as Vice President.   
 
Matt Reamy, chair of the Bone Marrow Drive, reported briefly on the recent drive which raised 
$50,000 with grants over $78,000.  He advised that this year a Sam Sadler Contribution Award was 
established to be presented to the individual or organization who made the largest contribution and 
the first award will be presented next year.  He thanked Suzann Matthews for her help every year. 
 
The Rector moved that, pursuant to Section 2.2-3711.A.1., of the Code of Virginia, the meeting be 
closed in order to discuss matters pertaining to specific personnel and the consideration of 
contracts.  Motion was seconded by Mr. Gerdelman and approved by voice vote.  The observers 
were asked to leave the room and the Board went into closed session at 4:59 p.m. 
 
The Board reconvened in open session at 5:30 p.m.  The Rector moved adoption of the Resolution 
certifying the closed session was held in compliance with the Freedom of Information Act.  Motion 
was seconded by Ms. Brashear and approved by roll call vote of the Board members conducted by 
Secretary to the Board Michael Fox.  (Certification Resolution is appended.) 
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At 5:30 p.m. the Rector called on Vice Rector Jeff McWaters.  Mr. McWaters advised the Board that 
he would not be standing for re-election to the position of Vice Rector of the College.  The Rector 
recessed the Board to the student reception in the Board Dining Room. 
 
On Friday, April 22, the Executive Committee met in the Rector’s Office while the Committees on 
Public Affairs and Economic Development, Development and Alumni Affairs and Athletics met in the 
Board Room, prior to the full Board meeting. 
 
Those present were: 
 
William P. Barr 
Robert A. Blair Joseph J. Plumeri, II 
Janet M. Brashear Anita O. Poston 
John W. Gerdelman Michael K. Powell 
R. Philip Herget III Barbara B. Ukrop 
Susan Aheron Magill, Rector Faculty representative: Robert B. Archibald 
Jeffrey L. McWaters Student representative: Edward J. Rice 
 
Absent: Thomas E. Capps 
 Lawrence S. Eagleburger 
 Sarah I. Gore 
 Suzann W. Matthews 
 Henry C. Wolf 
 
Others present were: 
 
Timothy J. Sullivan Edward C. Driscoll, Jr. 
P. Geoffrey Feiss Michael J. Fox 
Stewart H. Gamage Fanchon Glover 
Samuel E. Jones Michael L. Stump 
Anna B. Martin William T. Walker, Jr. 
Susan H. Pettyjohn Sandra J. Wilms 
W. Samuel Sadler 
 
Also present were Dean Lawrence B. Pulley and Richard Bland College President James B. 
McNeer. 
 
At 9:15 a.m. Rector Susan Magill convened the Board in the Board Room as a committee of the 
whole for the meeting of the Committee on Public Affairs and Economic Development.  Ms. 
Poston presided as chair and congratulated President Sullivan and Vice President Gamage for the 
success in Richmond this year. 
 
Ms. Poston asked for a motion that, pursuant to Section 2.2-3711.A.8., of the Code of Virginia, the 
meeting be closed in order to discuss matters pertaining to contracts for services.  Motion was made 
by Ms. Brashear, seconded by Mr. Blair and approved by voice vote.  The observers were asked to 
leave the room and the Board went into closed session at 9:16 a.m. 
 
The Board reconvened in open session at 10:10 a.m.  Ms. Poston asked motion to adopt the 
Resolution certifying the closed session was held in compliance with the Freedom of Information 
Act.  Motion was made by Mr. McWaters, seconded by Mr. Gerdelman and approved by roll call vote 
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of the Board members conducted by Secretary to the Board Michael Fox.  (Certification Resolution 
is appended.) 
 
Vice President for Public Affairs Stewart Gamage reported that the Publications Office had recently 
won a CASE Gold National Award for the admissions publication and introduced Director of 
Publications Cindy Baker, Teri Edmundson from the Publications Office and Director of Admission 
Henry Broaddus.  Ms. Gamage also introduced the Director of the DC Office Adam Anthony.    
 
There being no further business, the Committee adjourned at 10:12 a.m.  The Rector advised that, 
to accommodate the schedule of the Chair of the Nominating Committee, she was suspending the 
agenda and moved to the report of the Nominating Committee, chaired by Mr. Barr. 
 
Mr. Barr reported that he had consulted with Professor Richard Williamson in his capacity as 
Coordinator of Legal Affairs and provided a brief review of the relevant sections of the Bylaws 
dealing with Board elections, noting there was a term length specified but no eligibility requirement. 
The election would be conducted as normal under the Bylaws and the officers would serve for two-
year terms.  Should any vacancy occur during that term, a special election would be held to elect a 
person to serve out the remainder to that term and keep the same two year schedule.  
 
Mr. Barr reported that the Nominating Committee had met and recommended the following 
individuals to serve in the offices noted: 
 
Susan Aheron Magill – Rector 
Michael K. Powell – Vice Rector 
Suzann W. Matthews – Secretary 
 
Mr. Barr moved the nomination of all three names and asked for nominations from the floor.  
Hearing none, Mr. Barr moved that nominations be closed.  Motion was seconded by Ms. Ukrop and 
approved by voice vote of the Board.  Mr. Gerdelman moved adoption of the slate as presented.  
Motion was seconded by Ms. Ukrop and approved by voice vote of the Board.  A round of applause 
was offered by the Board.  Ms. Magill expressed her thanks to the members of the Board and to the 
members of the Nominating Committee. 
 
At 10:44 a.m. the Committee on Athletics convened as a committee of the whole.  Mr. Gerdelman 
presided as chair. 
 
Director of Athletics Terry Driscoll reported on the teams.  Mr. Driscoll asked Vice President Sadler 
to provide an update on the NCAA Certification process, noting that a site visit was scheduled from 
May 2 to 4.  Mr. Sadler reported that in a preliminary review of the report four minor questions were 
addressed and the report was approved with no deficiencies.  Mr. Driscoll reported on the NCAA 
Academic Progress Rate report.  Mr. Driscoll briefly reviewed upcoming special events and 
presented a short quiz on athletics facts. 
 
There being no further business, the committee of the whole adjourned at 11:14 a.m. 
 
Following a short break, Rector Susan Magill called the annual meeting of the full Board to order in 
the Board Room at 11:25 a.m. 
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Those present were: 
 
Robert A. Blair Joseph J. Plumeri, II 
Janet M. Brashear Anita O. Poston 
John W. Gerdelman Michael K. Powell 
R. Philip Herget III Barbara B. Ukrop 
Susan Aheron Magill, Rector Faculty representative: Robert B. Archibald 
Jeffrey L. McWaters Student representative: Edward J. Rice 
 
Absent: William P. Barr 

Thomas E. Capps 
Lawrence S. Eagleburger 
Sarah I. Gore 
Suzann W. Matthews 
Henry C. Wolf 

 
Others present were: 
 
Timothy J. Sullivan Edward C. Driscoll, Jr. 
James B. McNeer Michael J. Fox 
P. Geoffrey Feiss Fanchon Glover 
Vernon R. Lindquist Jackson N. Sasser 
Stewart H. Gamage Michael L. Stump 
Samuel E. Jones William T. Walker, Jr 
Anna B. Martin Richard A. Williamson 
Susan H. Pettyjohn Sandra J. Wilms 
W. Samuel Sadler . 
 
Also present were Assistant Attorney General Deborah Love and Dean Lawrence B. Pulley. 
 
The Rector asked for any corrections to the minutes of the meetings on February 3-4, 2005, and 
March 13-14, 2005.  Hearing none, the Rector asked for a motion to approve the minutes.  Motion 
was made by Ms. Poston, seconded by Mr. Gerdelman and approved by voice vote of the Board. 
 
The Rector asked for a motion that, pursuant to Section 2.2-3711.A.1., 3., 7., 8. and 10., of the Code 
of Virginia, the meeting be closed in order to discuss matters pertaining to specific personnel, the 
consideration of contracts, promotions, tenure and leaves; consultation with legal counsel and 
briefings by staff members pertaining to actual or probable litigation; to discuss matters pertaining to 
gifts, bequests and fund raising activities and contracts for services; and to discuss matters 
pertaining to the consideration of honorary degrees.  Motion was made by Mr. Blair, seconded by 
Mr. Powell and approved by voice vote.  The observers were asked to leave the room and the Board 
went into closed session at 11:26 a.m. 
 
The Board reconvened in open session at 11:50 a.m.  The Rector moved adoption of the 
Resolution certifying the closed session was held in compliance with the Freedom of Information 
Act.  Motion was seconded by Mr. Powell and approved by roll call vote of the Board members 
conducted by Secretary to the Board Michael Fox.  (Certification Resolution is appended.) 
 
In the absence of Mr. Capps, Mr. Blair reported for the Committee on Audit, noting that the 
Committee had met jointly with the Committee on Financial Affairs to receive the report of the 
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Auditor of Public Accounts on FY2004.  Deputy Auditor of Public Accounts Bill Cole reported a clean 
audit.  Mr. Blair noted that this report was responsive to the Committee’s request for a timely report.  
Mr. Blair advised that the Committee had also heard a report from the Director, reviewed the audit 
activities and noted no problems. 
 
In the absence of Mr. Wolf, Mr. Powell reported for the Committee on Financial Affairs.  Mr. Powell 
called attention to the revision in Resolution 40 relating to the change in tuition for the School of 
Business.  Vice President Sam Jones briefly reviewed specific highlights of the budget discussion 
relating to student financial assistance.  Mr. Blair suggested that the Board provide additional 
funding from private funds under their control to bridge the gap a bit more.  Resolution 45 was 
amended to provide an additional $100,000 for student financial assistance.  Mr. Powell moved the 
adoption of Resolution 39, FY2005-06 Operating Budget for Educational and General Program; 
Resolution 40(R), FY2005-06 Tuition and Fee Structure for Full- and Part-Time Students;  
Resolution 41,  FY2005-06 Auxiliary Enterprise Operating Budgets; Resolution 42, FY2005-06 
Sponsored Programs Operating Budget;  Resolution 43, FY2005-06 State Appropriated Student 
Financial Assistance; and Resolution 44, FY2005-06 Applied Music Fee  Motion was seconded by 
Mr. Blair and approved by voice vote of the Board. (Resolution 40(R) is appended.) 
 
Mr. Powell moved the adoption of Resolution 45, FY2005-06 Board of Visitors Private Funds 
Budget, as amended.  Motion was seconded by Mr. Blair and approved by voice vote of the Board.  
(Resolution 45(R) is appended.) 
 
Mr. Powell moved the adoption of Resolution 46, Higher Education Financial and Administrative 
Operations Act and Resolution 47, Higher Education Financial and Administrative Operations Act, 
Alternative Authority for Covered Institutions.  Motion was seconded by Ms. Poston and approved by 
voice vote of the Board. 
 
Mr. Powell moved the adoption of Resolution 48, Resolution Authorizing Executive and Delivery of 
a Memorandum of Understanding with the William and Mary Business School Foundation Relating 
to the Development, Financing and Construction of the School of Business Building. Motion was 
seconded by Mr. Blair and approved by voice vote of the Board. 
 
Mr. Powell moved the adoption of Resolution 49, Virginia Institute of Marine Science FY2005-06 
Operating Budget. Motion was seconded by Mr. Blair and approved by voice vote of the Board. 
 
Ms. Ukrop reported for the Richard Bland College Committee, noting that the Committee had 
received an update on the residential student housing proposal and anticipated an opening in the 
fall of 2008.   
 
At the late Hunter Andrews’ suggestion, plans for a capital campaign were being explored.  The 
Sheridan Group was being hired to do a feasibility study for the campaign with the goal of raising $5 
million to be used for housing and scholarship.   
 
Ms. Ukrop reported that nineteen Richard Bland students were accepted at William and Mary and 
advised that the Committee had heard an update on the transfer concerns, noting that both Provost 
Lindquist and Provost Feiss have been working to address the concerns.   
 
Ms. Ukrop reported that Richard Bland=s Commencement would be held on Friday, May 13, and the 
speaker would be Michael Powell.  She encouraged Board members to attend.   
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In his remarks, President McNeer stated that no one has had a more positive influence on higher 
education than Tim Sullivan, noting that he had changed the shape of higher education not only at 
William and Mary but in Virginia.  On behalf of Richard Bland, President McNeer presented 
President Sullivan with a small gift as a token of appreciation.  
 
Ms. Ukrop moved adoption of Resolution 1, Restructuring Legislation; Resolution 2, Tuition and 
Fees for 2005-2006; Resolution 3, 2005-2006 Operating Budget Proposal; Resolution 4, 
Feasibility Study and Capital/Endowment Campaign, Resolution 5, Six Year Capital Outlay Plan; 
and Resolution 6, Lease of Land to Richard Bland College Foundation, as a block.  Motion was 
seconded by Mr. McWaters and approved by voice vote of the Board. 
 
Mr. McWaters reported for the Committee on Buildings and Grounds, noting that the Committee had 
received updates on William and Mary’s six year capital outlay plan, which was revised in 
Committee, on Project MAST and on VIMS six year capital outlay plan, which was revised to reflect 
a higher figure in the bid on the bond project.  Mr. McWaters advised that, with the retirement of 
Professor Gary Kreps, Associate Provost for Information Technology Courtney Carpenter will 
become Director of Project MAST and continue to provide updates to the Committee. 
 
Mr. McWaters advised that the Committee had discussed the naming opportunities of two buildings 
at VIMS. 
 
Mr. McWaters moved the adoption of Resolution 7(R), College of William and Mary 2006-2012 
Capital Outlay Plan;  Resolution 8(R), Virginia Institute of Marine Science 2006-2012 Capital Outlay 
Plan; Resolution 9, Naming of Hunter and Cynthia Andrews Hall; and Resolution 10, Naming of 
the Catlett-Burruss Research and Education Laboratory.  Motion was seconded by Mr. Gerdelman 
and approved by voice vote of the Board.  (Resolution 7(R) and Resolution 8(R) are appended.) 
 
Mr. Powell reported for the Committee on Academic Affairs and moved adoption as a block of 
Resolution 11, Appointments to Fill Vacancies in the Instructional Faculty; Resolution 12, 
Appointments to Fill Vacancies in the Administrative and Professional Faculty; Resolution 13, 
Faculty Promotions; Resolution 14, Designated Professorships; Resolution 15, Term 
Designated Professorships for Associate Professors; Resolution 16, William and Mary Student 
Professorship; Resolution 17, Faculty Leaves of Absence; Resolution 18, Amendments to the 
Constitution and Bylaws of the Faculty Assembly; Resolution 19, Retirement of Herbert M. 
Austin, School of Marine Science; Resolution 20, Retirement of Thomas A. Barnard, Jr., School 
of Marine Science; Resolution 21, Retirement of James R. Baron, Department of Classical 
Studies; Resolution 22, Retirement of Lawrence S. Beckhouse, Department of Sociology; 
Resolution 23, Retirement of James A. Bill, Department of Government; Resolution 24, 
Retirement of Miles L. Chappell, Department of Art and Art History; Resolution 25, Retirement 
of David A. Evans, School of Marine Science; Resolution 26, Retirement of William H. 
Hawthorne, School of Business; Resolution 27, Retirement of Steven N. Haynie, Department of 
Kinesiology; Resolution 28, Retirement of Gary A. Kreps, Department of Sociology; Resolution 
29, Retirement of Robert P. Maccubbin, Department of English; Resolution 30, Retirement of 
James N. McCord, Jr., Department of History; Resolution 31, Retirement of William E. 
O=Connell, Jr., School of Business; Resolution 32, Retirement of Roy L. Pearson, School of 
Business; Resolution 33, Retirement of Hans O. Tiefel, Department of Religious Studies; 
Resolution 34, Retirement of Franco Triolo, Department of Modern Languages and Literatures; 
Resolution 35, Retirement of Wanda A. Wallace, School of Business; Resolution 36, 
Retirement of Richard L. Wetzel, School of Marine Science; Resolution 37, Retirement of 



Board of Visitors 
MINUTES 
Page 8 

 
Ronald C. Wheeler, School of Education; Resolution 38, Retirement of Edgar W. Williams, Jr., 
Department of Music.  Motion was seconded by Mr. Blair and approved by voice vote of the 
Board.  
 
Ms. Magill reported for the Executive Committee and moved the adoption of the report as given in 
closed session; namely to confer the following degrees at Commencement: 
 
Sir John Elliott - Doctor of Humane Letters 
Margaret McKane Mauldin - Doctor of Humane Letters 
 
Motion was seconded by Mr. McWaters and approved by voice vote of the Board.  
 
There was no old business. 
 
Under new business, the Rector thanked Ned Rice for his service as the William and Mary student 
representative on the Board and as a valuable member of the Presidential Search Committee.  She 
also thanked Professor Bob Archibald for his participation as the first William and Mary faculty 
representative to the Board.  The Rector presented gifts of appreciation on behalf of the Board to 
both the Administrative Assistant to the Board Sandy Wilms and the Secretary to the Board Michael 
Fox.  The Rector thanked the Nominating Committee for their work and Mr. Blair for his constructive 
assistance during the process. 
 
The Rector asked Secretary of the Board Michael Powell to read into the record Resolution 50, A 
Resolution in Honor of Anne Klare Sullivan ’66 and Timothy J. Sullivan ’66.    Mr. Powell read the 
resolution and moved its adoption.  Motion was seconded by Mr. McWaters and approved by voice 
vote of the Board.  The Rector presented a copy of the resolution to President Sullivan. (Resolution 
50 is appended.) 
 
The Rector moved that, pursuant to Section 2.2-3711.A.1., of the Code of Virginia, the meeting will 
be closed in order to discuss matters pertaining to specific personnel.  Motion was seconded by Ms. 
Ukrop and approved by voice vote.  The observers were asked to leave the room and the Board 
went into Executive Session at 12:20 p.m. 
 
The Board reconvened in open session at 12:50 p.m.  The Rector moved adoption of the 
Resolution certifying the closed session was held in compliance with the Freedom of Information 
Act.  Motion was seconded by Mr. Powell and approved by roll call vote of the Board members 
conducted by Secretary to the Board Michael Fox.  (Certification Resolution is appended.) 
 
Ms. Magill moved adoption of Resolution 51, Approval of Contract of Employment, noting that the 
contract includes an appointment to the Law School faculty with tenure.  Motion was seconded by 
Mr. McWaters and approved by voice vote of the Board.  (Resolution 51 is appended.) 
 
The Rector and President Sullivan took part in a brief ceremony to unveil the portrait of former 
Secretary to the Board and Assistant to the President James S. Kelly.  The Rector welcomed Mr. 
Kelly, members of his family and friends.  President Sullivan briefly commented on the artist, Nelson 
Shanks, noting that he had also painted the portrait of Chancellor Margaret Thatcher.  Following Mr. 
Kelly’s brief response, the Board gave him a round of applause.  
 
There being no further business, the Board adjourned at 1:00 p.m.  
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23 September 2004

The Honorable Dennis Hastert

Speaker of the House

U.S. House of Representatives

Washington, D.C.         

The Honorable Nancy Pelosi

Minority Leader

U.S. House of Representatives

Washington, D.C.

The Honorable Bill Frist

Majority Leader

U.S. Senate      

Washington, D.C.         

The Honorable Tom Daschle

Minority Leader

U.S. Senate

Washington, D.C.
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The Honorable Orrin Hatch      

Chairman, Senate Judiciary Committee

Washington, D.C.

The Honorable Patrick Leahy

Senate Judiciary Committee

Washington, D.C.

The Honorable James Sensenbrenner

Chairman, House Judiciary Committee

Washington, D.C.

The Honorable John Conyers

House Judiciary Committee

Washington, D.C.

Dear Leaders:

We write to express our strong support for the USA Patriot Act and concern about misinformation about the 
necessary legal tools it provides to battle al-Qaeda and our other terrorist enemies. Vital sections of the Patriot Act, 
such as information-sharing provisions, will expire in 2005. For the security and safety of the American people, no 
provision of the Patriot Act should expire. Moreover, the temporary provisions should be made permanent.

Since its nearly unanimous passage in October 2001, the Patriot Act has played a key--and often the leading--role 
in successful operations to thwart terrorists dedicated to

destroying America and our culture. In passing the Act, Congress extensively debated the commonsense updates 
in the law and provided safeguards for civil liberties.

For example, the Patriot Act allows investigators to use tools that had been available to investigate organized crime 
and drug trafficking. As Sen. Joe Biden (D-DE) explained during floor debate, "[T]he FBI could get a wiretap to 
investigate the mafia, but they could not get one to investigate terrorists. To put it bluntly, that was crazy! What's 
good for the mob should be good for terrorists."

The Patriot Act also removed major legal barriers that prevented the law enforcement, intelligence, and national 
defense communities from coordinating information. Now police officers, FBI agents, federal prosecutors and 
intelligence officials can protect our communities by "connecting the dots" to uncover terrorist plots before they are 
completed. Sen. John Edwards (D-N.C.) declared when he voted for the Act, "[W]e simply cannot prevail in the 
battle against terrorism if the right hand of our government has no idea what the left hand is doing."

The Act made the law current with modern technology. We no longer have to fight a digital-age battle with antique 
legal weapons left over from the era of rotary telephones. When investigating the murder of Wall Street Journal 
reporter Daniel Pearl, for example, law enforcement used one of the Act's new high-tech authorities to identify and 
locate some of the killers.

Before September 11, 2001, law enforcement, intelligence, and national security officials were prevented by legal 
and bureaucratic restrictions from sharing critical information with each other, and with state and local police.
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Before September 11, law enforcement could more easily obtain business and financial records of white-collar 
criminals, such as nursing home scammers, than of suspected terrorists. It was easier to chase a money trail 
involving a white-collar criminal than one involving a terrorist. The Act ended this double-standard. Importantly, the 
Patriot Act still requires the government to ask a judge for a court order to do so.

Before September 11, federal judges could impose tougher prison terms on drug traffickers than on terrorists. The 
Act strengthened penalties for crimes committed by terrorists, such as arson or attacks on power plants and mass 
transit systems.

After the Act was passed, terrorist cells were dismantled in Oregon, New York, North Carolina and Virginia. 
Terrorists were prosecuted in California, Ohio, Texas and Florida. In other words, the Patriot Act's tools are 
protecting us. Terrorist funds--$200,000,000--have been frozen or seized. We're cutting off their money. We're 
following the money.

Further, Congress built into the Act strict and structured oversight of the Executive Branch. Every six months, the 
Justice Department must report to Congress about its activities under the Act. Justice Department officials have 
testified on the Patriot Act and other homeland security issues scores of times.

The government's success to date in preventing another catastrophic attack on the American homeland since 
September 11, 2001, would have been much more difficult, if not impossible, without the USA Patriot Act. The 
authorities Congress provided have substantially enhanced the ability of our law enforcement and intelligence 
officials to prevent, investigate, and prosecute acts of terror. It is an essential law that provides for checks and 
balances while enabling the government to fight what will, no doubt, be a challenging and prolonged war against 
terrorists determined to kill us and destroy our society.

It has been our experience that when people understand the specific provisions of the USA Patriot Act, as opposed 
to the inaccurate rhetoric, the most frequent reaction is surprise that most of what is in the Act was not already law. 
That is why, for the safety of the American people, we ask that no provision of the Patriot Act be allowed to expire 
and the temporary provisions be made permanent.

Sincerely,

Dr. Mark Albrecht, former Executive Secretary, White House National Space Council

Morris J. Amitay, Esq., Vice Chair, Jewish Institute for National Security Affairs

Robert Andrews, former Acting Assistant Secretary of Defense for Special Operations and Low Intensity Conflict

Stewart Baker, former General Counsel, National Security Agency, Steptoe & Johnson LLP

Dr. Thomas G. Barnes, Professor History & Law, University of California, Berkeley

William Barr, former Attorney General

William Bennett, former Secretary of Education and Director of the Office of National Drug Control Policy, Host 
"Morning in America," nationally syndicated radio show and Washington Fellow: The Claremont Institute

Bradford A. Berenson, former Associate Counsel to President George W. Bush and Co-Founder of Citizens for the 
Common Defence

Robert Bork, former acting Attorney General, Solicitor General and Circuit Court of Appeals Judge

Dr. Stanley C. Brubaker, Professor of Political Science, Colgate University

Carl M. Buchholz, former Special Assistant to the President for Homeland Security

Chuck Canterbury, National President, Fraternal Order of Police
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Frank Cilluffo, former Special Assistant to the President for Homeland Security

Judge William Clark, former National Security Council Advisor, Former Secretary of the Interior

Robert J. Cleary, former U.S. Attorney for the District of New Jersey and Southern District of Illinois

Dr. William R. Van Cleave, Department Head, Defense & Strategic Studies Department, Southwest Missouri State 
University

Barbara Comstock, former Director of Public Affairs at the Department of Justice

Cesar V. Conda, former Assistant for Domestic Policy to Vice President Cheney

Joseph E. diGenova, former U.S. Attorney for the District of Columbia

Viet Dinh, former Assistant Attorney General

Robert D. Eaglet, Major General, USAF (Ret), former Deputy Assistant Secretary of Air Force

Richard A. Falkenrath, former Deputy Assistant to the President and Deputy Homeland Security Advisor

Vincent E. Falter, Major General, USA (Ret)

Alice Fisher, former Deputy Assistant Attorney General

Frank Gaffney, former Acting Assistant Secretary of Defense and President of the Center for Security Policy

Todd Gaziano, Director, Center for Legal and Judicial Studies, The Heritage Foundation

Fred Gedrich, former State and Defense Department Official

Rudolph Giuliani, former U.S. Attorney and Mayor of the City of New York

C. Boyden Gray, former White House Counsel and Co-Chairman of FreedomWorks

Steven J. Greer, Command Sergeant Major, US Army, (Retired)

Charles A. Hamilton, former Director for Strategic Trade Policy, Office of the Secretary of Defense

Mark Holman, former Deputy Assistant to the President for Homeland Security

Dr. Robert Kaufman, Pepperdine University School of Public Policy

Jack Kemp, former Secretary of Housing and Urban Development and Co-Chairman of FreedomWorks

Bernard Kerik, former New York Police Commissioner

Robert Khuzami, former Assistant United States Attorney, Southern District of New York

Edward Koch, former New York City Mayor and Partner, Bryan Cave, LLP

Frederick J. Kroesen, Gen - USA (Ret)

Paul J. Larkin, Jr., former Acting Director of the Criminal Investigation Division of the EPA Office of Criminal 
Enforcement, Forensics, and Training

Seth Leibsohn, Executive Director-Americans for Victory Over Terrorism

Dr. Peter Leitner, GMU National Center for Biodefense
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Mark R. Levin, former chief of staff to Attorney General Edwin Meese

Dr. Douglas Macdonald, Colgate University

Heather Mac Donald, Manhattan Institute

Cliff May, President of the Foundation for the Defense of Democracies

Andrew C. McCarthy, former Prosecutor, Office of the U.S. Attorney for the Southern District of New York

Honorable Tidal W. McCoy, former Acting Secretary of the Air Force

Edwin Meese, former Attorney General

Larry A. Mefford, former FBI Executive Assistant Director, Counterterrorism and Counterintelligence

C. Preston Noell III, President, Tradition, Family, Property, Inc.

Theodore B. Olson, former Solicitor General of the United States

Duane A. Parde, Executive Director of the American Legislative Exchange Council

Jim Pasco, former Assistant Director, Bureau of Alcohol, Tobacco and Firearms

Dr. Robert L. Pfaltzgraff, Jr., Shelby Cullom Davis Professor of International Security Studies, The Fletcher School, 
Tufts University

Oliver "Buck" Revell, former Associate Deputy Director for Investigations, Federal Bureau of Investigation

Paul Rosenzweig, Heritage Foundation

Edward L. Rowny, former Ambassador and Lieutenant General USA Retired

Gary Schmitt, Executive Director, Project for the New American Century

William Schneider, Jr., former Under Secretary of State, U.S. Department of State

Kalev I. Sepp, Assistant Professor of Defense Analysis at the Naval Postgraduate School

Dr. Dennis Showalter, Professor of History, Colorado College

Ron Silver, Actor and former president of Actors' Equity

Dr. Joseph M. Skelly, Professor of History, College of Mount Saint Vincent

George J. Terwilliger III, former Deputy Attorney General

The Honorable Fred Thompson, Former Senator

Larry Thompson, former Deputy Attorney General

Richard Thornburgh, former Attorney General and Governor of Pennsylvania

Victoria Toensing, former Deputy Assistant Attorney General

George V. Vinson, former California Director of Homeland Security under Governor Gray Davis

William F. Weld, former Assistant Attorney General, Criminal Division and Governor of Massachusetts
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R. James Woolsey, former Director of Central Intelligence
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Ann D. Berkowitz
Project Manager – Federal Affairs

January 7, 2004

1300 I Street, NW
Suite 400 West
Washington, DC  20005
(202) 515-2539
(202) 336-7922 (fax)

Ex Parte

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th H Street, SW, Portals
Washington, DC 20554

Re: CC Docket Nos. 01-337, 01-338, 02-33 and 02-52

Dear Ms. Dortch:

The attached letter from William Barr of Verizon was provided to Chairman Powell today.
Please place it on the record in the above proceeding.  Please let me know if you have any
questions.

Sincerely,

Attachment

cc: Commissioner Abernathy
Commissioner Adelstein
Commissioner Martin
Commissioner Copps
B. Tramont
C. Libertelli
M. Brill
D. Gonzalez
J. Rosenworcel
L. Zaina



William P. Barr
Executive Vice President and General Counsel

January 7, 2004

Verizon Communications
1095 Avenue of the Americas
New York, NY 10036

Phone 212.395.1689
Fax 212.597.2587

Honorable Michael Powell
Chairman
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Dear Chairman Powell:

As the new year dawns, there remain pending before the Commission a number of issues
that are important to the development and deployment of next generation broadband networks
and services.  The purpose of this letter is to recap those issues that are most critical to the near
term deployment of these vital facilities and services.

Even before becoming Chairman you spoke eloquently about the need for “an agenda
that is reflective of the Broadband Digital Migration,” and about the need to “clear away the
regulatory underbrush to bring greater certainty and regulatory simplicity to the market” because
the Commission’s “bureaucratic process is too slow to respond to the challenges of Internet
time.”1  Likewise, two years ago, you quite rightly recognized that“[t]he widespread deployment
of broadband infrastructure has become the central communications policy objective today,” and
have consistently reinforced that view since.2 Your fellow Commissioners have expressed
similar views, both as to the central importance of broadband policy and the need for rapid action
to provide the clarity and certainty needed to foster investment.

While these insights were on target when made, the need for decisive Commission action
has become even more acute with the passage of time.  Today, the next generation of broadband
networks is ready to move off the drawing board and into deployment.  Given that current
regulations continue to favor broadband services provided by cable companies over those
provided by telephone companies like Verizon, the establishment of a clear national broadband
policy that covers all competitors is critical to that near term deployment.
                                                

1 Michael K. Powell, Commissioner, FCC, “The Great Digital Broadband Migration,” remarks
before the Progress & Freedom Foundation, Washington, D.C. (Dec. 8, 2000).

2  Michael K. Powell, Chairman, FCC, “Digital Broadband Migration” Part II, FCC Press
Conference (Oct. 23, 2001); see also Separate Statement of Chairman Michael K. Powell, CC Docket No.
01-338 (Feb. 20, 2003) (“I have long stated that broadband deployment is the most central
communications policy objective of our day”).
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Already, in just the time since the Commission announced its Triennial Review order in
February of last year, Verizon has significantly increased the reach of its broadband services in
reliance on the statements made at the time.  Since the beginning of last year, we invested more
than $600 million to increase the availability of our DSL services, including the addition of more
than 10 million additional DSL-qualified lines by year’s end.  We also slashed DSL prices,
increased the speed of our basic DSL offering, and introduced new symmetrical service
offerings.  These steps not only benefit our own customers, but they also increase the
competitive pressure on the dominant cable providers and have prompted several of the major
cable companies to respond in kind, by increasing the speed of their own broadband offerings,
reducing prices, or both.

Even more importantly, Verizon has moved ahead aggressively with plans to roll out the
second generation of broadband networks that will bring new fiber-optic connections to homes
and small businesses.  Already, we have completed the process of issuing requests for proposals
and selecting vendors for the equipment and facilities that will make up these advanced
broadband networks.  Even now, we are preparing for the initial deployments beginning early
this year, with a target of reaching one million homes by the end of the year.  And we are
prepared to devote some $1 billion in investment capital to achieving this goal.

But while we are doing our part to deliver the benefits of advanced broadband
capabilities to consumers and to the nation’s economy, we still do not know what the regulatory
rules are for these new networks and services.  In particular, there are two critical sets of issues
that remain to be resolved.

1.  The first priority is to clarify the unbundling rules for broadband network facilities.

At the time that the Triennial Review decision was announced, the Commission was clear
that it intended to provide broad relief for broadband facilities in order to provide incentives for
all providers to invest in broadband networks.  This was reflected both in the news release
announcing the Commission’s decision and in the statements made by you and your fellow
commissioners.  And we have commended the Commission for taking bold action, and have
acted based on the Commission’s statements.

When the text of the Commission’s decision was released, it too expressed an intent to
provide broad relief from unbundling for broadband facilities, and recognized the benefits that
would result.  As the Commission put it, “with the certainty that their fiber optic and packet-
based networks will remain free of unbundling requirements, incumbent LECs will have the
opportunity to expand their deployment of these networks, enter new lines of business, and reap
the rewards of delivering broadband services to the mass market.”  Triennial Review ¶ 272
(emphasis added).  Likewise, “with the knowledge that incumbent LEC next-generation
networks will not be available on an unbundled basis,” competing providers also will have strong
new incentives to pursue innovative alternatives.  Id.  “The end result is that consumers will
benefit from this race to build next generation networks and the increased competition in the
delivery of broadband services.”  Id.
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Regrettably, the rules adopted in that proceeding do not provide the intended certainty
that we will be able to benefit from our broadband investments.  When it comes to the all-
important details, the rules in certain key respects create new uncertainties and leave critical
questions unanswered.  In particular, there are three issues that are key to our near term
deployment.

First, while the order provides that unbundling is not required for certain broadband
facilities under section 251, a different section of the order construes section 271 to impose
independent unbundling obligations that continue to apply even when elements do not meet the
unbundling standard under section 251.  Applying that conclusion to broadband elements would
have the same negative effects on broadband deployment that the Commission correctly
concluded would result from requiring unbundling under section 251.  For example, these next
generation networks are fundamentally different from previous circuit switched architectures,
and are not readily disaggregated into component parts.  As a result, construing section 271 to
require access to separate elements of these new networks would require, at a minimum, a
significant redesign of these integrated fiber networks to create new and artificial points of
access to individual network components.  In some cases, our engineers do not even know how
to do that, and some functions, such as switching, no longer are performed by individual pieces
of equipment but are dispersed throughout the network.  In addition, there obviously is more to
deploying these networks than just the underlying network facilities, and imposing unbundling
obligations also would require the design and development of costly new operations support
systems to manage access at these new access points.

Moreover, in order to make our broadband networks as efficient as possible, and thereby
reduce the cost, we need to be able to design these networks and the operations systems and
practices that support them to common standards as we deploy these networks across the
country.  Imposing unbundling obligations under section 271, however, would result in different
regulatory regimes for former Bell companies than for others, and, in our case, different
obligations for former Bell Atlantic service areas compared to former GTE service areas.  And
these disparate regulatory regimes obviously would defeat efforts to employ common facilities,
systems and practices and significantly undermine efforts to deploy broadband network facilities
in the most efficient and lowest cost manner.

All of this would greatly inflate the cost and delay deployment of these advanced
networks.  And the problem is further compounded by the fact that unbundling obligations have
proven to evolve over time, adding new cost with each iteration, and increasing the uncertainty
and risk.  Given all of this, the Commission should simply forbear from applying any separate
unbundling obligations that section 271 might ultimately be interpreted to impose.

Second, the order provides that fiber to the premises loops generally do not have to be
unbundled in the case of mass-market customers, but imposes greater unbundling obligations for
enterprise customers.  While we believe it is mistaken to impose greater unbundling obligations
on fiber network facilities in the highly competitive enterprise segment of the market, the crucial
issue at the moment is that the order does not even define which customers are in the mass-
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market for these purposes.  As a result, we do not know which customers we can serve without
becoming subject to unbundling requirements, which obviously presents a significant problem as
we plan our near term deployments.  Moreover, as noted above, we need to be able to design and
build these networks to common standards in order to deploy them in the most efficient manner
possible.  What is needed is an objective, bright line national standard for determining when
customers are and are not in the mass market for these purposes, such as the 48 numbers standard
that has been proposed by Verizon.

Third, while the order provides that, as a general rule, fiber to the premises loops to mass
market customers are not subject to an unbundling obligation, it suggests those same customers
nonetheless are subject to unbundling obligations if they are located in multi-unit buildings.  This
makes no sense.  These concentrated customer locations are among the first to be targeted by
cable companies and other competitors with their own broadband services.  And there obviously
is no reason that owners of single family homes or lawyers with home offices should be able to
obtain the benefits that these new broadband networks can deliver, but that less affluent
customers renting apartments in nearby multi-unit buildings, or smaller businesses in strip malls
or nearby office buildings, should not.

Moreover, the rules should make clear that fiber loops that extend to the basement of
these multi-unit buildings are fiber to the premises loops, regardless of whether the fiber extends
further to individual units in that building, and that these loops are not subject to unbundling.
Fiber to the building is fiber to the premises and ought to be regulated as such.  To the extent
there is a concern about access to any copper wiring in the building that is owned by the
incumbent, the Commission’s rules can and do address that issue separately.

2.  The second priority is to apply the same regulatory classification to telephone
company-provided broadband services that the Commission already has applied to cable
broadband.

In addition to clarifying the unbundling rules that will apply to the underlying network,
another critical step is to establish the rules that will apply to the broadband services delivered
over these new networks.

As you know, we have long advocated classifying all broadband services, including
stand-alone broadband transmission services, as private carriage arrangements under Title I of
the Act as the most straightforward way to establish a new regulatory regime for these
competitive services.  This is the approach that the Commission has taken in a long line of cases
under similar competitive conditions, and has been upheld in the courts.3  It also would ensure
that telephone company-provided broadband services are afforded the same regulatory treatment

                                                
3 See, e.g., AT&T Submarine Sys., Inc., 13 FCC Rcd. 21585, ¶¶6-11 (1998) (submarine cables);

Gen. Tel. Co. of the S.W., 3 FCC Rcd. 6778, ¶¶7-11 (1988) (for-profit microwave systems interconnected
with public switched telephone network); NorLight, 2 FCC Rcd. 5167, ¶¶12-19 (1987) (interstate fiber
optic systems); Licensing Under Title III, 8 FCC Rcd. 1387, ¶¶11-19 (1993) (satellite services);
Loral/Qualcomm P’shp, L.P., 10 FCC Rcd. 2333, ¶22 (1995) (same); see also n. 4 infra.
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that today applies to cable-provided broadband services.  And, of course, it is consistent with the
approach that you and fellow commissioners have supported in public statements.

Some parties have expressed concern about moving forward with this approach with
litigation pending in the 9th Circuit over the Commission’s regulatory classification of cable
modem services.  We believe, however, that the Commission can establish a comprehensive
broadband regulatory policy consistent with the 9th Circuit’s Brand X decision, and that doing so
would enhance the Commission’s litigation posture so that its view of the correct policy result
prevails for cable and telephone company-provided broadband alike.

First, the Brand X decision itself is very narrow and expressly left intact the
Commission’s ability to classify broadband transmission services as private carriage
arrangements under Title I.  As you know, the Commission’s Declaratory Ruling on cable
modem services actually did three separate things: i) it determined that cable modem service
offered to end users constitute an information service subject to Title I; ii) it determined that
cable companies are free to provide broadband transmission service to ISPs or other content
providers on a private carriage basis under Title I; and iii) in a belt-and-suspenders approach to
the issue, it waived the Computer II unbundling rules and tentatively concluded the Commission
should broadly forbear from applying Title II requirements to the extent that courts should find
them otherwise applicable.

The Brand X decision addressed only the first of these determinations, so that, even in the
wake of that decision, cable modem service would remain largely deregulated.  In particular, the
court did not disturb the Commission’s conclusion that cable companies are free to offer
transmission services on a private carriage basis subject to Title I.  On the contrary, the panel
expressly said that it was not addressing the ability of cable companies to offer broadband
service on a private carriage (as opposed to common carriage) basis and that this was an issue for
the FCC.  While this obviously is an important principle in the case of cable companies, and
preserves incentives for those companies to provide transmission services on negotiated,
commercially reasonable terms, it is equally significant in the case of telephone-company
provided broadband services.  Indeed, the overwhelming majority of our broadband transmission
services are sold on a wholesale basis to ISPs and other content providers, and, under the express
terms of the 9th Circuit’s decision, the Commission remains free to classify these services as
private carriage arrangements subject to Title I.

Second, as to the one issue that the Brand X decision does address, the Commission
would actually improve its chances of ultimately prevailing by acting now to establish a
technology-neutral policy for classifying broadband services.  As an initial matter, the Brand X
panel did not even consider the substance of the Commission’s order; instead, it simply followed,
without analysis, the Ninth Circuit’s prior decision in AT&T v. City of Portland, 216 F.3d 871
(9th Cir. 2000).  But the City of Portland case itself was decided wrongly not only because the
panel did not have the benefit of the agency’s expert views, but also because it was influenced by
the glaring inconsistency between the Commission’s treatment of cable modem services and
other types of broadband services.  In fact, the City of Portland panel pointedly noted that DSL is
“a high-speed competitor to cable broadband” that the FCC regulates DSL “as an advanced
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telecommunications service subject to common carrier obligations.”  216 F.3d at 879.  The
regulatory classification of DSL plainly influenced the panel’s determination that cable modem
service likewise should be classified, at least in part, as a telecommunications service: “Under
the Communications Act, this principle of telecommunications common carriage governs cable
broadband as it does other means of Internet transmission such as telephone service and DSL,
‘regardless of the facilities used.’  47 U.S.C. § 153(46).”  Id.

In sharp contrast, in previous cases where the Commission has adopted a consistent
policy classifying particular services offered by all providers under Title I on the grounds that
common-carrier regulation is not necessary due to the presence of competition in the relevant
market, the courts have upheld its decisions.4  In the Brand X case, the Commission obviously
could not point to any such consistent treatment.  Nor could it rely on the fact that it has
repeatedly concluded that the broadband market is developing in a competitive fashion, and that
the preconditions for monopoly are absent, because the Commission was, at the same time,
imposing common-carrier regulation on broadband services provided by the minority player in
the market.  The disparity in treatment of DSL and cable modem service under the existing
regulatory scheme thus prevented the Commission from defending its cable modem
classification on the simple and valid ground that competition in the broadband market makes
common-carrier regulation of cable modem service unnecessary.  By eliminating the common-
carrier rules currently placed on telephone company-provided broadband, the Commission would
enable this powerful new argument in support of its policy determinations, not only for telephone
companies but for cable companies as well.

Although the Brand X panel considered itself to be bound by the previous City of
Portland decision, the en banc court and the Supreme Court will not be so bound.  The
Commission can help the courts to avoid the mistake made in City of Portland by providing
further guidance in the form of a coherent national broadband policy.  By allowing DSL and
other broadband services provided by telephone companies to be offered on a private carriage
basis, the Commission would eliminate a major obstacle to the court’s adoption of the
Commission’s own well-considered statutory classification.  Conversely, as long as the
Commission continues to impose radically greater regulatory burdens on telephone companies in
their provision of broadband than it does on their competitors, it is likely to encounter resistance
to its broadband regulations in the courts.

                                                
4 See, e.g., Computer and Communications Industry Ass’n v. FCC, 693 F.2d 198, 207-210 (D.C.

Cir. 1982) (upholding Title I classification of enhanced services and CPE because “the market for
enhanced services is ‘truly competitive,’” and “charges for CPE provided by carriers need no longer be
regulated . . . because of the competitive market conditions now prevailing”); Virgin Islands Tel. Corp. v.
FCC, 198 F.3d 921, 925-27 (D.C. Cir. 1999) (recognizing that transmission services may be subject to a
compulsory common carrier obligation only in the presence of market power); Nat’l Ass’n of Regulatory
Util. Comm’rs v. FCC, 525 F.2d 630, 642-645 (D.C. Cir. 1976) (upholding Commission decision to treat
certain commercial mobile services as non-common carrier telecommunications); see also H.R. Conf.
Rep. No. 104-458, at 115 (1996) (stating that the definition of telecommunications service “recognizes
the distinction between common carrier offerings … and private services”).
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Third, the Commission can (and should) take the same belt and suspenders approach in
adopting a comprehensive national broadband policy that it took with respect to cable-provided
broadband services.  Specifically, it should classify broadband services offered by all providers,
including stand-alone transmission services offered on a private carriage basis, under Title I of
the Act.  And it should also specifically declare that, to the extent a court should disagree with
that interpretation, it is broadly forbearing from applying the common carrier requirements that
otherwise would apply.  By doing so, the Commission will then be able to start from a clean slate
in defining the rules that it believes should apply to broadband providers generally, while
ensuring that the Commission’s policy determinations will be given effect.

Finally, one additional issue warrants attention.  Representatives of the law enforcement
community have urged the Commission to ensure that moving to Title I does not render CALEA
inapplicable.  On that score, I want to be clear.  Verizon does not seek by having its broadband
transmission services re-classified under Title I to avoid any CALEA obligations that would
otherwise apply.  Nor do we believe that would be the effect. This is so because, while CALEA
imposes certain obligations on “telecommunications carriers,” it has its own unique definition of
that term, which is independent of the definition that is in the Communications Act.  The
CALEA definition of a “telecommunications carrier” includes an entity that acts as a “common
carrier,” as does the Communications Act.  But, in addition, the CALEA definition also includes
other providers that would not be telecommunications carriers under the Communications Act.
Specifically, it includes any other providers of “wire or electronic communication switching or
transmission service to the extent the Commission finds that such service is a replacement for a
substantial portion of the local exchange service and that it is in the public interest to deem such
a person or entity to be a telecommunications carrier for purposes of this chapter.”  47 U.S.C.
§ 1001(8)(B)(ii).  So merely classifying broadband transmission services under Title I for
purposes of the Communications Act does not determine their status for purposes of CALEA,
and the Commission has authority to apply whatever CALEA obligations would apply to those
services if they remained under Title II.  Of course, the same rule necessarily must apply to any
comparable services provided by cable companies or others in order to avoid skewing the
competitive market.  And, at least in many instances, the technical details of what it would mean
for CALEA to apply to broadband services and the manner in which that could be accomplished
will need to be resolved.  But that is true regardless of whether these services are re-classified
under Title I or remain subject to Title II.  Accordingly, this issue likewise presents no
impediment to moving ahead to classify these services under Title I.

Sincerely,

William P. Barr



(Recess.)

MR. KEAN: Bring the hearing back to order. If I could, our
final panel on government organization and domestic intelligence
consists of William P. Barr, vice president and general counsel,
Verizon Communications, and former attorney general of the United
Statesi-John Hamre, president and chief executive officer, Center
for Strategic and International Studies and former deputy
secretary of-Defense; and John MacGaffin, director, AKE LLC, and
former associate deputy director for Operations, Central
Intelligence Agency.

I understand, General Barr, we begin with you.

WILLIAM BARR: Thank you, Mr. Chairman, members of the
Commission. It's a real honor for me to have this opportunity to
share my views with you. I guess this leg of the hearing's focus
is on organizational issues, and obviously as you can tell from
my prepared statement, I have very strong views that the
suggestion of separating domestic intelligence out of the FBI and
creating a separate M15 type agency is a very bad idea, and I'll
be glad to answer any questions the Commission may have about
that topic or in fact any other topic that arose during the day.

When we make organizational decisions or judgments in the
national security arena, we frequently create dichotomies and
fissures that really are artificial and create difficulties. And
obviously one of the fundamental decisions we made was separating
foreign and domestic intelligence. Well, in the area of
terrorism or in the drug war and in many areas we face, threats
do not emerge in tidy categories of domestic threat or foreign
threat, they're integrated wholes. There are foreign terrorism
organizations that are attacking us and trying to insinuate
themselves into the United States, but they don't neatly fall
into either category and we frequently spend a lot of time once
we make these divisions, trying to surmount the institutional
difficulties by reintegrating them in some fcrm or another.

And I think looking back at 9/li, I think one of the
foremost structural shortcomings we had in our counterterrorist
effort was this separation of law enforcement and intelligence
and the idea that they can be easily cabined and carried out in
separate domains. And I think this is obviously a false
dichotomy. Terrorist organizations don't present themselves to
us either as a law enforcement matter or a national security
danger, they are both at the same time and they're just different
sides of exactly the same coin. And if we have to approach them
as both national security threats and law enforcement threats.

I think the primary lesson to be learned from 9/11
organizationally is the need to tightly integrate our law
enforcement activities and our intelligence activities in the
area of domestic counterterrorism. And I think the FBI is in



fact uniquely situated to provide the kind of integrated approach
that's necessary by conducting both sets of activities in tandem.
Clearly there were problems at the FBI, at the CIA and many of
the agencies that contributed in one way or another to our
failure to detect the imminent attack from al Qaeda.

Now, my own view is that the genesis of this is not so much
some kind of institutional incapacity to handle national security

-- and law enforcement at the same time. In fact, historically
through World War II and well beyond, the FBI did view itself and
did a fairly good job in both the national security arena and law
enforcement. I really think the genesis of the difficulty came
more from external constraints placed on the FBI and the societal
expectations in the '70s and '80s and even into the early '90s.
But whatever the source of the problem, the fact is there were
problems. ---

And I think that Attorney General Ashcroft and Director
Mueller have made major strides in addressing them. They clearly
have reoriented the FBI and made it very clear that the mission
is-preemption or prevention of terrorist attacks, not the
ultimate prosecution of a case. And on the intelligence side
they have proceeded -- Director Mueller has proceeded to create
collection capabilities at the FBI to create the capacity to
diffuse and disseminate intelligence with all other sources of
information and creating an analytical capability within the FBI,
but also fusing and coordinating and contributing to other
analytical infusion centers in the intelligence community.

And on the law enforcement side, we've heard a lot about the
disperse case approach that the FBI uses and that was a prQblem,
as it affected intelligence collection and national security
activities. But we see developed within the FBI now an approach
that allows the extraction of information from the criminal
justice side that has intelligence value and its dissemination
and ultimately its fusion with all other sources of intelligence.

In thinking about, you know, the institutional locus for
intelligence collection, I think one thing to bear in mind is
that intelligence, I think, should be carried out with reference
to the end game. Intelligence, at least this kind of
intelligence collection, is not an end in itself so we collect
intelligence to act upon it, to do something with it. And within
the United States, that is domestically, our end game is usually
going to be a law enforcement response. And to me that means
that intelligence activities designed to intercept threats within
the United States have to be carried out with a view toward all
those law enforcement options. An awareness of those options and
an approach that keeps all those options on the table at a
moment's notice.

For example, there may be a requirement to, at any given
time, to pursue evidence, so we may have enough from an
intelligence standpoint to satisfy ourselves that a particular



group is up to no good, but in order to have something stick
against those individuals we may have to develop some evidence.
So that effort has to be carried out with a view toward
developing the evidence that could serve as a predicate for a
criminal case. Or we may have to develop an alternative source,
alternative evidence, in order to protect intelligence sources
and methods, or we may need to develop a charge on a technical
violation, simply to find a basis for holding somebody.

These are all things that are dynamic, that take place in
the course of learning more and more about a group. And it seems
to me that what that suggests is that in a domestic realm it's
really impossible to separate out and handle on separate tracks,
the collection of intelligence from the law enforcement context,
which in most cases will be the group that's called upon to
apprehend and hold the terrorists within the United States.

So those are just some general views on these organizational
issues and I'll be glad to answer any questions the Commission
has.

MR. KEAN: Who would like to go next?

(Laughter.)

JOHN MacGAFFIN: He always wins when we have these
conversations. Chairman Kean, Vice-Chairman Hamilton,
distinguished members of the Commission, it's an honor for me to
speak to you today.

Neither the American people nor our federal, state and local
governments have yet been able to fully understand the long
developing crisis in national security which suddenly revealed
itself to us on 9/11. Consequently, it should be no surprise
that we have not yet been able to set a clear course for the
future and to determine what steps we must take to increase the
likelihood that such disasters can be prevented in the future.
Attacks by those who carried out the events of 9/11 have
continued against American interests since that time, although
none as yet taken place again within-the United States itself,
but that's just a matter of time.

It falls to the Commission to provide the clearest possible
view of the causes of 9/11, both the motivations and passions of
those abroad who are consumed with hatred for us as well as
understanding the workings of the national security elements of
government which served us well before 9/11 and those that did
not. It is only with this information that you will be able to
judge the adequacy of those changes which have been put in place
since September and to highlight those things still to be done.
It's a difficult task but one in which failure is not an option.

All Americans have personalized the ways in which the
attacks of 9/11 came home to them. For me it was the awful



understanding sometime during the night of September 11 and 12 of
the magnitude of my failure and that of my colleagues at the FBI,
the CIA and DOD to fully implement those systemic changes to our
national security structure writ large that could have prevented
this attack. It's harsh but true. The tragedy is we had the
vision but not the will.

So is the problem domestic intelligence collection or is it
one of analysis? For instance, last July, John Hamre and I and
five of our colleagues collaborated on an article that was
published in the Economist and entitled, "America Needs More
Spies." It focuses on the critical requirement to improve the
collection of intelligence domestically. We asserted that the
harsh facts of the 9/11 tragedy are, and I quote, "Secret members
of a conspiratorial foreign organization operated clandestinely
abroad and in this country for almost a decade before September
11th, to plan, lay the groundwork for and successfully carry out
a surprise attack on the United States. The activity was
conducted by the leadership in Afghanistan, by plotters in the
shadow of a Hamburg mosque, and by operational travelers from
abroad and by an established al Qaeda support structure based in
this country," unquote.

The bulk of the criticism of the national security
establishment's performance before 9/11 has centered on a failure
to, quote, "connect the dots." While I concede the lack of
analysis and interagency communication might have contributed
marginally to the intelligence failure, the main cause was a lack
of effective collection against al Qaeda, both domestically and
abroad. There simply were not enough of the right dots that
would help us truly understand the plans and intentions of the
enemy attacking us.

My remarks today address this issue in the context of
domestic collection. Under current ground rules, domestic
intelligence collection is primarily, if not exclusively, the
responsibility of the FBI. Before proceeding further, we must
clarify a distinction which sometimes unwittingly, and sometimes
intentionally I think, has clouded this debate for years. That
is, we must make the critical distinction between collection and
gathering as it pertains to intelligence. While the FBI
correctly highlights its unmatched ability to father evidence,
and with it information, there is nonetheless a national security
imperative which distinguishes intelligence collection from a
similar but different function found in law enforcement.

Gathering, which is not driven and informed by specific
focused national security needs, is not the- same as intelligence
collection, as the DCI and the intelligence community understand
that term. This collection is accomplished not incidental to law
enforcement, but by a conscious, specifically tareted
operational clandestine espionage activity, whether technical,
human or a combination of both. Collection, as I will use the
term today, means-those intelligence activities which are



dictated by, coupled to a policy-driven, strategically determined
set of collection requirements, and this is accomplished by a
focused, clandestine operational activity. Tom Powers, the
biographer of Richard Helms, described this/focused, proactive
effort as an effort to determine where the danger lies. That is,
what we have to have in domestic collection rather than a more
reactive approach to people who have broken or are about to break
our laws.

So what are the essential elements and solutions to domestic
intelligence collection which protect the country, and at the
same time protect our constitutional liberties? First, I think
we must recognize that domestic intelligence is critical and is
the missing element of the national security system.- Second, I
believe we must acknowledge that the FBI has failed to establish
an effective, nationally directed domestic intelligence
collection organization, despite claiming counterterrorism and
counterintelligence as its number one and two priorities.

Ironically, it is very well positioned geographically and
resource wise to perform domestic intelligence collection
missions. It has thousands of special agents, thousands and
thousands of recruited assets, surveillances, court authorized
electronic intercepts. We do not need significant new
authorities, but we do need to use better those authorities we
already have.

In order to establish an effective, nationally directed
domestic intelligence collection capability -- capacity, the FBI
must establish a national security entity responsible for all
domestic intelligence collection against individuals and
organizations who threaten our core diplomatic, economic and
national intelligence interests, whether they be terrorist
organizations, intelligence service or other foreign elements.

The new organization must be a career service with the
attendant recruiting, training, operational and administrative
structures and priority emphasis within the larger FBI
organization. It should comprise approximately 60 percent of the
total FBI support and special agent personnel, consistent with
the prioritization of counterterrorism and counterintelligence on
the top of the FBI task list.

For over nine-tenths of the FBI field office special agents
in charge to have no national security, counterterrorism or
counterintelligence experience, does not communicate in practice
or in fact that counterterrorism and counterintelligence are the
bureau's top two priority areas. For the bureau's award program
to recognize, as it did last week in the Presidential Rank
Awards, predominantly criminal law enforcement accomplishments
indicates that either the bureau's counterterrorism and
counterintelligence accomplishments are inadequate-- and if so,
there should be consequences -- or the bureau's statement that



counterterrorism and counterintelligence are the top two
priorities is not accurate.

I've provided in my statement a fuller description of what
-this organization, this national security entity within the
bureau, should comprise. I agree with Attorney General Barr that
the MI5 solution that's widely seen around this town is wrong for
lots of reasons. First of all, we don't need a British system
with British antecedents and its roots in British history and
British governance. What we need is an American system rooted in
our needs. But we also don't need to continue not doing the
business of domestic collection that we've got now. So I do
believe that the M15 issue is often held up as a red herring here
to divert attention to the problems of M15, which are
significant. So I stress I don't believe we should do that, but
I also stress that we cannot continue on the path we are.

I have provided at your request a list of questions which I
believe will help you better understand the several policy,
operational and administrative areas that need to be transformed
in order for the FBI to succeed in its domestic intelligence
mission. Domestic intelligence collection, as opposed to
gathering, must be part of and synchronized with national foreign
intelligence collection. National foreign intelligence is driven
by a national security requirements process. The domestic
intelligence collection activity must also be driven by the same
national security requirements process. The National Security
Council, the DCI and the attorney general must provide validated
collection requirements to the FBI and hold the FBI accountable
for producing and disseminating domestic intelligence.

/

In conclusion, if the FBI can make this truly significant
change and no longer cling to the law enforcement centered
traditions and approaches which have served them and the country
so well against another set of adversaries in another time, then
we should all get firmly behind their reform efforts and bring
the resources of our country to bear to ensure they succeed. If,
however, the FBI cannot fully make this transition -- and this
will be clear to you as you approach the end of the Commission's
deliberations -- then I believe that you will have no choice but
to propose some even more radical solution which places these
responsibilities for counterterrorism, counterintelligence in
another perhaps new organization. The stakes are just too high
and the time too short to do otherwise. Thank you.

MR. KEAN: Thank you.

Mr. Hamre.

JOHN J. HAMRE: Governor Kean, Vice Chairman Hamilton,
thank you for inviting 7e. Let me begin by saying how grateful I
am that all of you have/agreed to serve-on this commission. I
know over half of you well from personal previous professional
exchanges, and I know you sure as heck didn't need this job.



(Laughter.) But the fact that you were willing to do it on
behalf of us, on behalf of the country, addressed one of tha
biggest issues that we've got. This is really a testament to
your patriotism and I want to say thank you, I really do. I'm
grateful that you're willing to do it.

The good news about being able to go third on a panel is
that everything has been said. The bad news is that everything
has been said. And so I will be very, very brief. I, in my
prepared statement, listed-the three primary underlying factors
that I think are causing great limits to our capacity to get
actionable intelligence today. As Attorney General Barr said,

-one is the great divide that separates foreign intelligence and
domestic intelligence. Obviously the bad guys know how to take
advantage of that great seam in our constitutional democracy and
that we have to overcome that.

Second, as Brother MacGaffin said, this bias towards
collection at the expense of analysis, it's plagued us for years
and it's plaguing us now, and I'll say just a minute where I
think we have a particularly unique problem in the area of
homeland security in this regard. But this is also -- it's an
historic problem. We've always had this problem. And the third
are the series of both official and unofficial ground rules that
are tying the hands of law enforcement, especially with the FBI.

You know, I think a lot of it was put in place through
explicit rules. Frankly, it's even larger in the sense of
unwritten culturally understood rules. Don't do X because you're
going to get in trouble. It really substantially constrains the
inventiveness and the imagination of our law enforcement, and so
these cultural dimensions are even bigger problems. We've got to
deal with it.

Now, I think these under the underlying problems and,
frankly, since September 11, I hate to say it, 1 think we've
gotten off on the wrong foot on a lot of this. Because we had 19
folks hiding in our midst planning for a couple of years to
attack us, we've gotten off on the mode that we've got to collect
just about every bit of information on everybody. -And it is just
-- that's the core of the great growing anxiety Americans are
feeling about the loss of their privacy as we try legitimately to
get our arms around homeland security.

There is no solution to this problem other than a much
stronger domestic intelligence program, surveillance. But unless
that starts with a much stronger dimension of protecting privacy
in the process, we're going to fail. And we can't afford to
fail. We can't afford to fall-back on comfortable rules, which
is what we did with law enforcement, you know, in the '80s and
the '90s: to tie their hands. So that they wouldn't get
innocent people in trouble, we tied their hands so that they
couldn't help us find the bad guys.



So we've got to address the privacy issues upfront. And we
iake it worse when we start with all the innocents and when we
try to work our way in to try to find the guilty. For crying out
loud, let's start with the people that we already are suspicious
about. We went a full year before we committed ourselves to
getting an integrated watch list. And I'll tell you, talk to
people privately who are working on these things in the
government, they say it's years away. The energy behind that
isn't anywhere commensurate with its payoff.

We ought to start with the problem -- the likely problem
people and build our way out, rather than start with a vast
population of innocent people and work our way in. And we're
just off on the wrong foot. And we've got a chance to fix this,
but we really do have to change it. And it just scares Americans
to think that before they get on an airplane there's a computer
some place that's going to give them a red, yellow or a green
color code, you know, before they're allowed to get on. When
instead we ought to be tracking the 70,000 or 80,000 people who
we know have ties with problem institutions, and then work our
way out from that core.

We have a lot better chance, frankly, of dealing with the
privacy issues if we start that way, and I would argue have much
more actionable intelligence in the process. And we're going to
have to go out and create actionable intelligence. This was what
John and I argued in our little piece. You know, we're looking
for the needle in the haystack, but we're spending al our time
adding hay to the pile, okay? We need to find the needles. And
that means we have to kind of create the dots.

We've got to use our intelligence capabilities to go out and
find the problem people, the bad people, and that's gcing to take
covert operations inside this country, and we're very nervous
about that. Rightly so. I mean, you know, this is something
that scares people. Most Americans came to this country from
their home country because they didn't want to be around aC
government that spied on them, okay? So we understand the kind
of impediments that we're facing that we want. That's part of
our culture. That's what we value. But we're still going to
have to overcome that.

Now, how do you organize to do that? Well, you know, I mean
the -- and I'll use shorthand. Yci know, the CIA clearly is
competent, but eopJe don't trust it to spy domestically. The
FBI was good t it in the past, but frankly the last 25 years has
shifted it dramatically over to very much a constrained law
enforcement culture. I completely agree with Attorney General
Barr that Director Mueller is really working hard to change that,
but we're a long ways away. I mean, I serve on his advisory
board. I want him to succeed and I'll do anything I can to help
him succeed, but we are a long ways away from having a
transformed culture inside the FBI that would make that happen.



And the Department of Homeland Security was cobbled together
with people that:-don't have an intelligence starting point. So
what do you do? I mean, we're all wrestling with this problem.
In our little group we opted for the view that it ought to stay
inside the FBI, but that this frankly is a provisional case. I
believe we need to start there because I strongly believe any
domestic surveillance must be under the supervision of a
constitutional officer of the government. I don't believe you
can ever convince Americans to trust a system that isn't overseen
by the attorney general.

Can the FBI make that transition? Frankly, we were somewhat
divided. As a matter of fact, we were very divided. I think all
of us have the hope that it would work. Not all of us had the
conviction that it will and we made a few recommendations that we
thought might strengthen the chance that it would.---One would be
to bring in direct management from the intelligence community
that has analytic 9xperieaa- -- inside the FBI, a free standing
entity, subject to the FBI's and the attorney general's
oversight, but that has management leadership that has strong
analytic skills.

Now, if that works, then we've got the best of all worlds.
If that doesn't work, you at least have the prototypical starting
point for a new entity if you need to spin it off and to create
it, if you don't believe you can grow it inside the FBI. I want
it to succeed inside the FBI and inside the Department of
Justice. But if it doesn't succeed, you at least have not wasted
a couple of years on an experiment that might fail.

Again, let me conclude by saying the only reason -- I may be
too narrow. But the only reason to study history is how it
informs our view of the future, and that's really what I think
you're doing. I think these hearings are just crucial and the
country really is looking to you, so I'm grateful that you gave
us a chance to come today. Thank you.

MR. KEAN: Commissioner Gorelick.

MS. GORELICK: Thank you, Mr. Chairman, and thank you to the
three of you for being here today and for sharing your thoughts
with us. We have a fair amount of fire power on this panel. And
I have a lot of questions but I know my fellow commissioners do
as well, so I'll try to pick the most important ones from my
point of view.

I was -- and this is a question for all three of you. I was
struck, Attorney General Barr, by your very strong defense of the
bureau as the appropriate agency to have the-lead. And you say
in your prepared statement that there are three basic criticisms
of the FBI, which it is addressing. The one that I was struck by
was the middle one, where you say that the FBI failed to exchange
information with other elements of the intelligence community,
and that it is addressing that failure or that criticism. But



what I hear from Mr. MacGaffin and Mr. Hamre is that they
wouldn't say that that's the right question.

And so the second part of my question is to the-two of you,
because the way you pose the question it is not did they share
the information they had, but did they cooperate with others in
setting the strategic goals of collection and go out together
with the other relevant agencies, primarily in the intelligence
community, to seek out the right information domestically? And
so my first question is whether the three of you would comment on
that, that is: What is it that is the failure, if you will, and
how are we going about addressing that failure? And if you could
be brief, because I have a number of follow-ups, I'd appreciate
it. Thank you.

MR. BARR: Well, I do think one of the failures was the
failure to have in place, develop, foster intelligence collection
as a function distinct from building criminal cases with-criminal
predicates. And I also think it was a failu-re-not to have an
analytical capability. And a lot of the sharing problems were
caused by, in my view, ill-conceived constraints on law
enforcement and the sharing of intelligence information.

In terms of the setting of the -- it's true that
intelligence collection is different than gathering and it should
be focused, and there has to be some agreement as to what the end
is. But I also think we can get a little carried away here
because a lot of this counterintelligence -- counterterrorism
intelligence domestically within the United States has a somewhat
of a tactical flavor to it. In other words, it is focusing on
groups andielements. It's not sort of sitting back and saying,
where's the next threat coming from and, you know, is this a
breeding ground for terrorists over here in this part of Africa,
or what have you. That's the CIA's function. But the function
of sort of protecting the homeland when groups get into the
United States has a certain operational, tactical flavor to it
and I'm not sure that -- you know, it's the same as sort of doing
national intelligence estimates and sitting around figuring that
-- you know, I don't think it takes that long to figure that out,
frankly.

MR. MacGAFFIN: I certainly agree that the failure to share
is not the heart of the problem or the most egregious problem.
There was, to follow my argument, not very much to share in any
event. The problem is that there still two years later is not
much more to share. I'm told, for instance, that the
disseminated -- the information that is produced by the FBI's 56
field offices to be disseminated to other parts of the government
has -- the good news is it's increased fourfold in that two-year
period. The bad news is that that's -- it now averages four
pieces of disseminated intelligence a day, in distinction to 450
by DIA or some of the others. So numbers are the wrong way to
look at--,_4but there's a problem here.



But it is a failure: not the failure to share so much as
the failure to acquire the right information. And while I agree
with Attorney General Barr that the national estimate approach,
you know, where's the next bad thing going to come from, ain't
too hard, that's not the kind of work -- it's hard to get right,
but it's not hard to sort of say it's going to come from that
disadvantaged part of the world or another. But the work that
has to be done is not that sort of intellectual. It's hard
tactical penetration work to have your spy sitting next to the
spy in the bin Laden mountaintop and in the bin Laden cell in
Cincinnati, if you will, over long periods of time. So I don't
accept that it -- I don't agree that it's tactical in the sense
of we get a little snippet here and there and we'll put them
together. It's long-term, hard work to get the right people in
the right places to obtain over time the right information about
th6-se who wish us harm.

MR. HAMRE: Very quickly, September 11th really transformed
this world so dramatically. I mean, the willingness of the
intelligence community and the law enforcement community to share
information is really unprecedented compared to my recollection.
I mean, I've been around 25 years looking at it and it's
unbelievable how much stronger-the sentiment of collaboration is
right now.

On September 12 I was asked to go up to an emergency meeting
of an advisory board for one of the intelligence agencies that I
--try-to help, and -I can remember at the time we said we only had
one, maybe two pieces of intelligence in all the files that we
thought were relevant. Six months later we had lots more
information, and what that tells me is that the way you change
your filters that we look at the data gives you a sense that
there's a lot more or a lot less that you're looking at. And, of
course, an event tends to change your perception of what you're
looking for. You want to proactively anticipate that and try to
properly tune your filters before something happens rather than
after it happens, where you have 100 percent certainty.

That's a very problematic question, of course, how to do
that. But I do think it is a matter of mindset and I think we
clearly missed September 11 because, for whatever reason, our
collective policy intelligence minds weren't tuned to look the
right way, even though there probably should have been plenty of
evidence that we should have. I think we collect a lot of
information. I think a lot of it is, frankly, pretty useless.
We could probably extract a lot of intelligence out of the
information that we have that we aren't currently processing,
again because our filters aren't designed right -- our mental
filters aren't designed right.

After you go through that process then you say, but where
are there gaps that I think we should intentionally go out and
create facts? And that, I think, needs to be a joint process. I
think the spirit of collaboration is now present like it's never



been before, but that frankly the competencies and the mechanisms
of cooperation don't really yet exist.

MS. GORELICK: Well, let me follow up on that because it
seems to me that the central theme that we have heard over and
over again is that there is not a common strategy between

---domestic and foreign law enforcement. And while, Attorney
General Barr, I take your point very weft, particularly given my
own experience in the Department of Justice, that there are big
dangers in separating out the people who do domestic collection
from the prosecutors who might have to act on it, nevertheless
what we now see is a proliferation of coordination points with no
one discernible to us that can be identified as setting the
strategies.

So you have the counterterrorism centers at both the FBI and
the CIA, both of which have members of the other, you have the
Defense Department with--its own unit, you have the new TTIC-
that's been stood up, you have the terrorist screening function
newly at the FBI, and then you have the Department of Homeland
Security also standing up its own function. And so my question
to you, if you will-old hands is would you structure it this
way? And if not, how would you structure it? I understand,
Attorney General Barr, you view -- the notion of an M15 is not a
good one. But what would you do with this proliferation and
seeming lack of direction? And I'd like all three of your --

answers on that.

MR. BARR: Well, I don't know about seeming lack of
direction. I assume that the director of Central Intelligence
would be providing overall intelligence direction. But I don't
necessarily think proliferation of fusion centers or even
analytical centers is necessarily a bad thing, because sometimes
intelligence has to be reworked, repackaged, reexamined from the
standpoint of the operational mission-of a particular agency.
For example, Homeland Security I view as a static defense agency.
The FBI in my view is dynamic.

That is, the FBI's job is to proactively go after and
dismantle and destroy these groups as they come into the United
States, whereas the Homeland Security is static defense of
infrastructure, borders and so forth. They may need to take a
look at the intelligence from the standpoint of what it means for
them to have to do, whereas -the FBI, launching attacks against
these organizations, may want to take a look at the intelligence
from its mission. It's very much the -- we have a CIA but that
doesn't mean we take intelligence out of DOD. It doesn't mean we
take -- we may have, you know, DIA but it doesn't mean we take
intelligence out of the Navy. So I'm not disturbed by the
proliferation of fusion or analytical centers.

MR. MacGAFFIN: I agree that there is a questi-n&of who's in
charge of the common strategy, and I think that despite, as Dr.

-Hamre says, the willingness to collaborate and cooperate is
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infinitely greater than it's been before, the actuality is of it
is not there, number one. And what makes it even harder is that
-- and why you have to have someone in charge, and it stra--ddles
this divide we're talking about of law enforcement and
intelligence, isn't as neat as it's in the United States,
therefore the FBI will deal with that.

For instance, and this will be perhaps a bit questionable,
_but the notion of the fellows in Lackawanna who -- the six
alleged terrorists who were arrested there, the decision that waE
made to proceed with arrest and criminal prosecutions of those
six. My personal view is that, you know, their most serious
infraction was they went to the wrong summer camp. They should
have gone to Lake Winnipesauke rather than Lake Tora Bora. They
were not truly terrorists.

But leaving that aside, the right resolution instead of six
in prison was probably four of them sent to their rooms and two
of them somehow sent back to the Yemen to spy for us within that
organization, the al Qaeda organization, to find out what's about
to happen to us. That decision is -- because, going to your
point of no one in -- how are we in charge across this divide --
not that no one is in charge, I don't mean that, but across this
divide that decision is not made. What is in the national
interest? Send them to their room and back to the Yemen, or senc
them to jail?

MS. GORELICK: So your view -- just so I can understand witi
some clarity here. Your view is a dec-ision-to prosecute in that
circumstance, or one analogous to that circumstance, should not
be made at the Justice Department because the Justice
Department's tools, if you will, are focused on prosecution, but
rather jointly across-the national security spectrum because one
of the things you might want to do is re-infiltrate someone like
that?

MR. MacGAFFIN: Right. That's exactly correct, and I --

MS. GORELICK: And that would be analogous to the way we
would treat a spy, for example?

MR. MacGAFFIN: For example. And I think that recently the
trend with the more active involvement of AUSAs in the terrorist
task force, joint terrorist task forces, that decisions on the
ground tend to be the weight of their presence pushes things to
the law enforcement side of the boat, making it very difficult
for the FBI agent and these special agents- to make the decision
to develop long-term, difficult penetrations of these
organizations that will do us harm. And it's just the weight of
-- they're on that side-of-the boat and the boat is tipping in
that direction, and that's not how you get at this problem.

MR. HAMRE: I'll be very brief. My worry is not that we
have no direction, but that we -- our only direction is to
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prevent exactly the same circumstances that caused September 11.
I mean, that's what's tying us up in knots right now. I think we
need to separate the issue of gunsmithing from marksmanship. I
mean, I think what we're really lacking is a coordinating
mechanism for the marksmanship questions.

What are we trying to stop? What are we trying to hit as a
goal? What are we trying to stop? And what we've created for
mechanisms of coordination are gunsmithing mechanisms. You know,
how do we get the FBI and the-CIA to share databases, and the
TTIC? I mean, the TTIC is a -- I support it, but I think it's
not going to do what we really need to have done, given the way
it's currently constituted. There needs to be a coordination at
a much higher level government-wide that represents the strategic
thinking of the government about the problem, not the tactical
manipulation of the boxes inside the government.

MS. GORELICK: And who should do that?

MR. HAMRE: Well, my personal view is that this is -- I do
not agree with the notion that there is a domestic security
that's separate from a national security. I don't think that it
makes sense to have a National Security Council and a Domestic or
a Homeland Security Council. I think that makes no sense. I
think there is a national security imperative with a venue that
it's a foreign sector and a venue that's in a domestic sector. I
would put it under that rubric and I would, frankly, have the
analytic leadership come from that quarter, with the intelligence
community under the DCI leading the strategic question. But
always the mechanism of action has to be under the supervision of
the attorney general, in my view.

MS. GORELICK: So the overarching direction would come from
the intelligence community, and the execution --

MR. HAMRE: Through the National Security Council.

MS. GORELICK: -- geometrically would ome about in the --
somewhere within the Department of Justice?

MR. HAMRE: Yes.

MS. GORELICK: Mr. MacGaffin, you draw a somewhat -- well,
strike "somewhat." You draw a bleak picture of our capacities,
both from the data point which suggests that even today, in terms
of distributed intelligence, very little of it relative to what
is being distributed is coming from our domestic agencies, to are
not honoring our intelligence officers within the FBI, to the
failure to create an intelligence career track. In your heart of
hearts do you believe that the Bureau, even with the energy that
is being applied to this effort by Director Mueller, can do this?
Can do what needs to be done?

102



MR. MacGAFFIN: I'm not sure and I spent, as you know, six
years as senior advisor to the director and the deputy director.
I found the similarities between the CIA and the FBI in terms of,
you know, type 'A' point end of the stick guys who really want to
get it done. I mean, I desperately want it to work that way, but
there have to be some significant changes in the way it goes
about its work relative to this very issue. So it's got
everything going for it. It's got the -- I believe we have
sufficient authorities, it's got the tools, but we've got to
somehow turn this corner that we've all been talking about here
and concentrate on penetration of those who would do us harm.
The Tom Powers' analogy of the job here is to determine where the
danger lies seems to be the most important part, and we're not
doing that appropriately.

MS. GORELICK: Secretary Hamre, you said that your
confidence, if you will, that the FBI can do this is provisional.
How long is provisional?

MR- HAMRE: Well, there's no question that the director
really has made it his priority. He's certainly communicated
that to the Bureau. There are some small but very bright shining
lights inside the Bureau that are starting to emerge. I think
it's -- you know, the prevailing day-to-day culture is not --
does not embrace his vision. You know, clearly there needs to be
an assessment -- an objedt-ive assessment about how well he's
doing. I think this is very hard because he's very confident
it's going to work because his vision is right, and I think his
vision is right.

I remember being in government. I mean, you are so isolated
when you are in government because the first thing you hear in
the morning when you walk in is somebody saying, boy, you had a
good day yesterday, Mr. Secretary. And the last thing you hear
is, boy, you really kicked butt today. You know, I mean
everybody around you is telling you what a great job you did and
really your situational awareness of your own organization is
really quite limited.

And trying to find a way to help the director get a sense of
is this working or not, and is it really getting at the cultural
imperatives that really motivate your average special agent who
comes in every day, that's I think a harder question. I'm not --
I'm new to the law enforcement community so I would not want to
render judgment about how to do that. I know how we do it in the
military, but I would not know how to exactly do it here. But I
think that there needs to be a very supportive but self-critical
look at how well this is going.

MS. GORELICK: General Barr, you supervised the FBI as
deputy attorney general and as attorney general for as long as
most, if not all, of your predecessors, and you detail in your
written statement and as well as in your testimony the number of
regulatory and legislative and cultural barriers to the FBI being
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the kind of organization that Mr. MacGaffin and Secretary Hamre
are describing as necessary. What is your level of confidence
that the bureau can do what needs to be done?

MR. BARR: I have a high level of confidence that the Bureau
can evolve into precisely the kind of counterterrorism agency we
need domestically. But let me just say that I think we're going
to be attacked again, and I think we're going to be attacked
probably several times very successfully, and we can't do
anything about that. I think every employee of the United States
government acting in absolute good faith and acting very
competently, and still the nature of this danger and the problem
we face as such that we're not going to be able to catch every
terrorist that comes into the United States to do us harm. And
so, you know, I think that we shouldn't underestimate the
magnitude of the problem we have here.

And the other thing is, you know, I think we're actually
getting a little bit too down on the FBI here. Yes, they -- in
my view because of external restraints -- did not develop the
kind of domestic intelligence collection that we now want them o
have, and didn't sit around setting up analytical centers to
analyze intelligence about people within the Uni-td States. And
there was a time where if they tried to do that, they would be
slapped down in good order. Now we want them to do it and they
will develop it and do a good job on it.

But the fact of the matter is that before 9/11 the Justice
Department was developing a lot of information about al Qaeda and
Osama bin Laden. Developed more information than M15 had.
Developed more information and gave it to the British than MI5
had about Osama bin Laden's activities in Britain. So, you know,
the Department wasn't doing that bad a job. Other agencies had
problems as well as the FBI. ,f we're going to penetrate these
organizations, they're not going to be penetrated initially by
the FBI in the United States. They're going to be penetrated
overseas, as you say, on a mountaintop in Afghanistan or
somewhere. That's not the FBI's job. That's the CIA's job.

So, you know, our intelligence agencies have failed
occasionally. They didn't get it right necessarily. The FBI has
problems and we're trying to fix that. But we also shouldn't
raise the bar here to a degree that -- and create expectations
that we're going to be able to stop every terrorist that tries to
kill Americans. We're not going to be able to do it.

MS. GORELICK: Thank you for your testimony.

MR. KEAN: Secretary Lehman.

MR. LEHMAN: Thank you. I'd like to ask you all to focus on
just one overarching set of issues in framing the questions I'm
going to ask and that is the genetic or cultural issue that
underlies this debate about whether FBI should be the domestic
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intelligence agency. What is the problem we're talking about?
Well, sharing is certainly one manifestation of that. One very
senior intelligence official has told us that he did not learn
about the connections of three of the principal actors in the '93
bombing on the World Trade Center until years after when the
trial was finally finished and they released the grand jury
evidence. And we had this morning the former deputy attorney
general tell us that one of his proudest accomplishments was his
6th August 2001 memo notifying the FBI that they must bring in
the prosecutors immediately when they're beginning a case.

Time and time again, we've had witnesses that we've
interviewed, including another one this morning, that have said,
Well, I'd prefer not to answer those questions because this
matter is in the grand jury or this matter is now in litigation.
We got that answer time after time in pursuing issues around the
Moussaoui case, for instance, but there were many others. Now,
that's understandable perhaps before 9/11. But after 9/11, one
would have expected that that mentality, the prosecutorial, the
forensic, rather than the preventive mentality would have
changed.

Yet, as late as last June 18th, a witness before the House
Appropriations Subcommittee, in explaining how the FBI was
pursuing or thought to be pursuing the terrorist issue, testified
as follows, in part. "When we do our intelligence in the FBI, it
should be forensic intelligence. It should be based on evidence.
It should be based on fact. It must bear the scrutiny of law
that can be looked at by a jury and a judge." And she went on,
"We need to know what is reality, what can be proved and not
based on simple assessments apd projections." And on, "Well,
other recourses may seem expedient, it is only through careful
and aggressive case work that we will rid ourselves of the foe
and maintain the cooperation of the American public."

Well, I've never read a more perfect articulation of anti-
intelligence work than I could find. It reflects very well why
the FBI is the best police force in the world, but it could also
suggest that it could be the worst intelligence force in the
world because intelligence is looking forward and sharing and not
protecting evidence to get convictions. The situation or the
question I'd like to pose to you assumes certain things. As Mr.
MacGaffin has rightly said, the M15 issue has, I think, been
repeatedly dragged out as a red herring because M15 is certainly
not the alternative here.

A far better, closer potential alternative is the Canadian
Security Intelligence-Service which has many more analogies and
interestingly, reading the debate in the 80s that went on when
this was created, the exact same arguments that General Barr has
educed here were made by the Royal Canadian Mounted Police and
rejected. -I think most observers within the Canadian government
believe that real cultural problems were fixed by getting
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intelligence functions out from under the police and the Justice
Department, in effect.

My distinguished colleague, Jamie, earlier described very
succinctly what the Justice Department has as its mission.
Number one, to prosecute criminals and miscreants and, number
two, to protect the rights of citizens. Well, both of those
things are really at odds all the time and intentioned with---
intelligence collection and analysis and that does not mean that
it can't be done, but it is certainly a major tension. Indeed,
you can argue that the problems that have been discussed earlier
in testimony about the threats to civil liberties by the PATRIOT
Act and by powers before that and the corollary, the overreaction
in bending over backwards as in the Moussaoui case, not to tread
into that territory, is precisely because we try to do two
incompatible functions, police work and intelligence in the same
agency.

With that brief preamble, I'd like to ask you all to
consider four options. Now, all three of you, in one form or
another, have said that you favor essentially the status quo.
More resources, the FBI should run faster, jump higher, do more
language training, get better, more intelligent professionals in
it but, basically, you're all three arguing for the status quo
and just make it better. Now, I understand all of us have been
laboring to acquire the same skills of collegiality that in your
article in The Economist and sitting, as you are, as a panel,
that you don't want to disagree too directly but I'd like to ask
you to sort of leap out of that collegiality in your answers
here.

First, I see four potential options that I'd like you to
comment on. I've already commented on the first option, more
resources, do better and give them a chance. Give Director
Mueller time to do what he has set out to do and he's made
significant changes. That begs the question, how do we know that
he's succeeding? Do we have to wait for another 9/11 or, in its
absence, we say he's succeeding? Or other metrics or measures
that we can apply so as not to give this an indefinite tenure
until it's proved its failure through another catastrophe? So,
how about commenting on that? I mean, I suspect there's at least
one closet CSIS sympathizer there, but let's see.

MR. BARR: I think it's analogous to the MI5. It's been a
bad experiment for Canada. They're spending a lot of their time
right now trying to patch up that relationship and reintegrate
these functions. The Royal Canadian Mounted Police have had to
create a lot of redundant functionality because of that split up.
So I would say that I would not look at the Canadian system as an
exemplar and I think, you know, your litany was really, I think,
unfair.

First, you talked about the prosecutorial mentality because
in fact they are prosecuting a case. Once a decision is made to
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prosecute a case -- and the Moussaoui case was that decision was
not made just by the Justice Department, it was made by the
President to move down that tract -- then it is a prosecution and
when it is a prosecution, you don't share grand jury information
and other things and that's the law. So it doesn't surprise me
that they weren't sharing it with you. That doesn't mean that it
wasn't being shared within the Executive Branch.

The examples you gave in the past were precisely the problem
as to why we needed the PATRIOT Act because of the limitations on
grand jury information and because of the limitations on sharing
intelligence with law enforcement and those have been addressed
in the act. This culture thing is way overdone. You know, prior
-- as I say, prior to the '70s, the FBI was well into domestic
intelligence. They viewed themselves as wearing two hats,
national security and law enforcement.

The problem with the FBI, as most people would have said
then, was they were collecting too much intelligence about
domestic matters. They knew too much about civil rights
organizations, about anti-war organizations. They had the field
pretty well covered,--They knew how to collect information. If
you look at certain other of their functions, like organized
crime, that's an intelligence effort. That's not rushj;g in
early and prematurely just to prosecute people. They know how to
penetrate groups and keep those penetration agents in place for a
long time and learn information and take down -- build
intelligence on organizations and take them down. They've done
that in the counternarcotics area, they've done that in the
counter intelligence area.

So this notion that they're just prosecution bent and that's
their culture and they can't do anything else is just hogwash.
Now, what we've had is a period of time in the, you know, '70s,
'80s, and '90s, where people didn't want them in that field, and
they put a lot of restrictions on them. And you'd ruined your
career if you stepped out of line at the FBI and started snooping
around domestic matters too much. And now we ve had an epiphany.
Since 9/11 we want them to get back into that. That's the real
story.

Now, you say that these are fundamentally incompatible,
that's wrong. They're not incompatible. They are compatible
activities. In fact they have to be carried out together because
they both involve collecting information within the United
States, and the tools and-the resources are the same resources.
That's my reaction.

(Laughter.)

MR. MacGAFFIN: I certainly can't associate myself with the
run faster, jump higher approach, more resources, that's not at
all what I'm remco-mffending, and I think that's wrong. I think --
to go back to a question that was asked of John Hamre, I think
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time is running out to get this right. I do not believe -- and I
hope the formal statement I've submitted makes this clear, I
don't believe that the changes and-reforms that are in place are
sufficient or adequate to the task. I don't believe they'll get
us there. I'm hoping that your efforts and our efforts jointly
to focus on this very issue will change, will add to and add an
urgency and a significant change course correction in what
Director Mueller and the others are doing. I do not think the
path we're on now will get us there because I don't believe it
really makes the distinction between gathering and focused
collection, which is the heart of it.

The adVantage of having Attorney General Barr is he's got
the recollection--to say what it was like, but today the FBI
cannot rent 5,000 square foot of office space without getting
advanced permission from the Congress. Operationally, the
cultural environment they live in and the-oversight they live in,
which I think is unproductiveIis dramatically constraining their
imagination of what they think they can do. And I support --
wanted to give them the tools of the PATRIOT Act and there's
great controversy about the PATRIOT Act. Frankly, what's been
accomplished since they got it is modest.

In a large measure it's because of this culture. Granted,
they had-a history, but this is 25 and 30 years ago. I mean,
there are five members of Congress that trace themselves back to
that history. So I mean we really have a very different
environment that we're working with now. Again let me state I
want them to succeed, I want this to work. It isn't that I'm
after the status quo. Plus this has t-6&change, but I start with
a premise of wanting competence under a constitutional oversight
and I think the best place to ground that is in the FBI. I'm not
confident it's going to work, but I want it to work. I'm hopeful
but not optimistic. That's where I am personally.

Now, on that note let me say I think that there -- I'm a
chief operations kind of guy, and there are things you could do
to help them. This dichotomy between law enforcement and
analysis is, I think, false, because intelligence doesn't spring
out of just wise people sitting around a room thinking, it really
springs out of facts that are presented to people who are then
integrated into a framework and then tested against the
hypotheses of other people. It really is grounded on collection.
And for years we've not had the capacity to translate cases into
intelligence input. You know, and the director is addressing
that.

We need to start buying the capacity at every field office,
people that can take a case and then extract out of it the
intelligence that can be used and shared without violating the
internal integrity of the case itself. We do that in the
military world. We have analytic officers placed at tactical
intelligence units, not to report on what's going on with that
unit per se, but what are we now seeing about new tactics that
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are being employed with radars, for example. We need the same
kind of skill. But if you look at the grade structure in the
FBI, what does it take to become a, you know, senior person. You
ain't going to make it to be an analyst, you'll make it if you
get to be a special agent, and you're on a different track. So
you can solve this, but there's some real, serious gunsmithing
questions internal to the FBI we need to tackle in the process.

MR. LEHMAN: I'd like to get each of your comments on the
two most prominently discussed alternatives to leaving the
functions in the FBI. Not the straw men that float around but
the option of taking the organization that has been built and
placing it somewhere else. And the two options that have mo t
currency are -- and, by the way, all of them involve judicial
oversight, not letting them run free. But taking them out from
under the attorney general and the executive oversight, whfc h I
think is the real failing of the MI5 system, trying to apply it
here. But have judicial oversight when they have to go to
request a wiretap, it has the same or even stronger protections.
Plus there is not the concern of the police power being
collocated with the intelligence, analytic and gathering.

And the second common thread is that wherever it resides, it
would collocate in the regional offices of the FBI, analogous to
the way the CIA operates out of embassies abroad and other cover.
So the two options that seem to be most current are to take the
current domestic intelligence function from FBI, perhaps
augmenting it with some of the other existing -- not creating a
new organization, but taking the domestic intelligence function
and placing it under number one, the director of Central
Intelligence, as one option, or putting it in Homeland-Sccuity
as another option.

So just limiting it to that option of a clearly overseen
entity that is collocated with the FBI, has, as General Thompson
said, rapid and open communications to prosecutors, but not as
subordinates to the prosecutors who decide to make it a case and-
run for Congress or something. And this is the option that I'd
like you to address, putting under the DCI, putting it under
Department of Homeland Security.

General Barr.

MR. BARR: I think they're both ridiculous options. You
know, who's going to collect -- analysis is centralized,
collection is dispersed. You need resources to do it in the
United States. It's different collecting intelligence and
information you can act upon within the United States than it is
in Afghanistan. You need feet on the street. You need the
resources and the expertise that already exists in the FBI. And,
as I said, it seems to me it has to be coordinated with the end
game. You know, I'm all for shooting hellfire missiles from
drones and knocking off people once we decided wVfound-them in
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Yemen. We don't do that in the United States. So we need an end
game in the United States, and the-DCI doesn't have an end game.

Putting it over to Homeland Security, you know, just boggles
my mind. Those are law -- would you rather have a Customs
culture influence these people? I mean, I don't know what you
accomplish by that, except seemingly taking it out. You know,
the object seems to be to remove it from the law enforcement
function which is collecting a lot of information on its side of
the house. In the United States where do we get the information
from mostly? We actually get it by threatening people with
prosecution. A lot of the information that's been developed has
been developed by law enforcement side, by threatening punitive
action against people, okay.

Now, maybe overseas we catch them in compromising positions
and take photographs of them or something like that. But over
here we collect information in different ways.

MR. LEHMAN: Next.

(Laughter.)

MR. MacGAFFIN: The problem is that the organization that
has been built, that part of the FBI that you -- we're now sort
of moving around the table or nailing down to the FBI the way
General Barr would, doesn't do domestic collection. So the first
and most fundamental thing is we've got to do it, and the point
of whether the reforms currently in place will get us there or
not, let's leave that aside.

I certainly agree with the notion of if you had a domestic
collection capacity to really collect it domestically, putting it
at the Department of Homeland Security doesn't make a lot of
sense to me either, for a variety of reasons. Putting it under
the DCI as has the first problem, the one John Hamre raised, and
then during General Barr's, his attitude that, you-know, who
would trust the CIA to get it right. So for a lot of reasons you
can't-put it under thefDCI in an organizational sense but you
can't separate it from the notion of what is the whole picture
we're trying to fill in here.

As we've all said at the beginning, you can no longer
separate foreign and domestic in the sense that it goes from the
shadow of the Hamburg mosque to Cincinnati, you've got to make
this connect, and the DCI is -- and the intelligence assessment
of the whole picture has got to be what guides domestic
collection internally. So I don't think that to my mind the
Department of Homeland Security is not an issue. There's got to
be a DCI/NSC component for the kinds of issues at an operational
level. We discussed about what happens to the kids up in
Lackawanna and it's got to be relative to where are we going to
put our time, Mr. FBI? What parts are you -- you can't just
decide that on your own in the FBI where you're going to have
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domestic collection, it has to be driven by a broader construct
and we don't have that construct and we don't have domestic
collection, and we don't do compromising photographs.

(Laughter.)

MR. HAMRE: Mr. Secretary, I mean I think, you know, in
every case-hre you're always trying to design your government
structure to accomplish two goals. One is to make it competent
and the other is to make it controlled, so that it only does the
things that you, an appointed officer of the government, want it
to do. I think the problem we have here with the FBI is that
we've got good control functions in place now. The case with the
CIA, we've got good competency functions in place, but not
necessarily the control as far as domestic acceptability. And
Department of Homeland Security, I think we're still working on
that.

I think from my standpoint, I think to address your specific
question, I would want to look at the structure of oversight and
whether it gives you competent control over it. I think that
becomes the overwhelming sense of the long-term viability of this
to the American public. And oversight, there are three levels of
oversight. Thexe is environmental oversight, how d-6 we connect
it to me, the citizen? You know, I do that through elected
representatives, I do that through the President, I do it through
constitutional officers that have to get confirmed.

We have structural oversight, where you set up structures
such as ombudsmen and inspectors general and, you know, this sort
of thing so that you've got a system to check. Then you have
transactional oversight, you've got to get a FISA order if you're
going to do something. And where do you best engineer most
optimally those elements of control? Again, you could move them
to the other organizations and you'll have other problems that
you'll need to engineer.

I personally come down on the mode of saying I think right
now you've got the better chance of accomplishing your goal if
you start building out from where you are now with the FBI, but I
would give it a different direct management oversight, I would
give it more analytic management oversight and bring a DCI kind
of person to do that and try to reward the analytic skills that
you-want in the law enforcement community, not--just simply the
transactional skills.

If you can do that, and then you raised the key question how
do you measure success, how do you know you're succeeding in
doing that? And that frankly takes -- there's no statistical
thing, you just have to have smart people who are sincerely
committed to helping the FBI do that who come in and just tell
them God's truth of what they really understand is going on and
ask a directorate to take that on sincerely and to look at it.
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MR. LEHMAN: Thank you.

MR. KEAN: We've got very little time, and three
commissioners who've asked to be heard, so if We can keep our
questions and answers as short as possible.

Commissioner Ben-Veniste?

MR. BEN-VENISTE: Thank you, Mr. Chairman, and thank you
both for meeting with us privately, sharing your views, honing
those views as I hear today, and providing for a very lively and
informative discourse. I particularly want to observe my
agreement with the notion of targeted, focused, intelligence
collection which is, or should be designed, toward achieving a
particular goal, rather than the diffuse collection of every
available scrap of information about every American citizen which
is being discussed in other quarters.

I think the reasons for that are obvious. They deal with
the problem for which the enhanced capability should be directed
and they do not stir up unnecessarily the emotions of the
American public with regard to its government spying on them.
It's very basic, and I commend you for those observations. And
without taking a lot of time I-would suggest that the proposals
-in Mr. MacGaffin's statement here today, which are very specific
and very directed toward a framework within the FBI of
bifurcating the law enforcement functions from the intelligence
functions, are those which we ought to very seriously consider in
our recommendations as a commission.

The question I have is whether you gentlemen think that they
can be accomplished without legislation, a legislative framework
essentially reorganizing that part of the FBI that will deal with
the recruitment of people who are most proficient in what it
takes to analyze data, whether it is necessary to essentially
legislate an individual function within the FBI that is charged
with directing the collection of information, and whether it is
necessary to establish a framework for measuring and promoting
the individuals who would be selected for this intelligence
function within the FBI. And I'll stop there.

MR. MacGAFFIN: Thank you for the endorsement of some of the
work we've done on this. With regard to the question of is
legislative input required, on a technical level, quickly
reviewing the things that I wrote, I would think only the
provision that the head of this new entity be -- the way in which
he be selected and the term to run concurrently with or for the
same duration as the director of the FBI's term, I think that
probably would require it, I agree. Other than that, not only do
I not -- can I quickly not think of anything that would require
it, I would hate to do it because it's only going to work if
everybody, if the whole process is, oh yeah, I got it, we've got
to do this. And we've all been there where, you know, this part
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of town is legislated and we said, oh yeah, we're going to do it
my way.

So, it's got to come -- I don't think legislation helps
other than those, other compulsions got to be put to it, but not
legislation.

MR. BEN-VENISTE: Thank you, and I'll defer to my
colleagues' questions.

MR. KEAN: Senator Gorton.

MR. GORTON: (Off mike.) Mr. MacGaffin, I'm going to
follow the compliments of Mr. Ben-Veniste. I look at these 11
points as the most precise and substantive and --

MR. KEAN: Microphone --

MR. GORTON: I look on these 11 points as the most
thoughtful and decisive and pointed suggestions that we've had to
solve a very real problem. They've taken a great deal of thought
and effort on your part and are the result of a great deal. of
experience. Generally speaking when you get a compliment like
that before the question, there is a but, and this is the but: I
go through this with great care, I listen to all three of your
brutal criticisms of doing something like MI5 and now I want to
ask you how this differs from MI5?

It seems to me that what you have created, what you've
created here is two essentially separate entities. Maybe housed
in the same place, but you will have a head that is appointed by
the President, and really when you get right down to it, he's
going to be picked by the President and he'll consult with these
other three people in doing so for a fixed term. His personnel
are going to be separate from the other FBI personnel. You're
going to start with 60 percent FBI people but they will be
trained and will go through a career entirely in this
intelligence function.

And you don't get together at least until you get to the
level of the attorney general, though I see little supervisory
authority on the attorney general here, and now -- and I look at-
what we've learned about MIS, well, it's separate from the
constables and law enforcement in Great Britain. They finally
reach a point at the home secretary level is the first place that
there's a real contact between them, who in turn is a creature of
the prime minister. So, and with all respect, except for the
fact that you call these people FBI agents, you know, my first
question is how it differs from a separate entity such as that in
the United Kingdom or in some other place?

I strongly suspec,: that you will have at least some sharing
of information challenges between the old FBI and the new FBI.
That's number one. Second, there's been, you know, bitter
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criticism here of saying that you might have exactly this same
kind of function except maybe that it works up through the CIA to
the President, rather than through the attorney general, you
know, to the president. But what we have from a point of view of
communicating with one another and solving the fundamental
problem is, that here in this situation housed in the FBI,
however you do it, you are mixing an intelligence function with a
law enforcement function and a cultural clash that you have
testified to only too eloquently.

If you were dealing with a domestic CIA, you wouldn't have a
culture clash, you'd have to have an entirely separate
organization like this one because the rules would be so
different. But it would be intelligence, intelligence and the
problem of communicating with law enforcement. Here you have an
intelligence and law enforcement mixed and still nothing to
increase the communication between the present CIA for
intelligence overseas, and the domestic intelligence that this
new group is going to take with the fact that the terrorists move
back and forth across the borders with a relative degree of ease.

So it's sort of a long speech, but haven't you given us an
M15 just simply with a different name, and is it so totally out
of even our line of consideration that we should have all
intelligence with two separate sections under one head, rather
than have that split between domestic and foreign, faced that
split between intelligence and law enforcement?

MR. MacGAFFIN: First, and this is going to sound like I'm
ducking it, and I'll come to some of the other issues later. The
first and most important part is the fact that it is in the FBI
as ouiirst proposal serves to root it in the tradition of _--

America, in the great tradition of getting John Dillinger and
whatever, the great confidence the American people have in their
fate.

MR. GORTON: That's a good point.

MR. MacGAFFIN: That is a very, very important thing.
Something that I learned about but I didn't appreciate in my 31
years at CIA but came to appreciate in my six years at the FBI,
terribly important. So the fact that it's there is, number one,
a very important difference, it's not a new organization, it's
what's new is it's going to go about doing its business
differently in a different form. It's going to truly do
intelligence collection that it doesn't do now.

The comment on the relationship of the AG to this. You
alluded to that in your remarks. There isan analogy in the
Executive Order 12333 which essentially guides how in my old
world of the CIA, how -- what is the approved and appropriate
practice in regard to, in this case U.S. persons, the guidelines
themselves were crafted and approved with full input by the
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attorney general, but on a day-to-day bas-are administered by
the DCI and the deputy director for operations.

I can't tell you how many times I had visitors have come out
to John MacGaffin in Beirut or Baghdad or wherever it was, and
gave me and my staff, you know, here do you really understand
12333 with regards to -- I think that we need to do the same
here, some version of the same thing here. To John Hamre's very
well taken one, the attorney general has to have a firm foot in
this, but not necessarily in the day-to-day management of what
collection is done, but certainly has to set up and we've all got

-to be satisfied that the constitutional protections are there
when the collection is done, if I make that point.

The communication, the last point you made was how do we,
how does this deal with the question of communication across the
intelligence -- across the great intelligence/law enforcement
divide. You know, again while we've made progress in that since
9/11 with a club over their heads, the level of non-
communications within the existing FBI across criminal and
intelligence, national security sides is unbelievable at times.
I mean,-literally I was present when the person responsible for
doing Russian organized crime met the person in the Bureau
responsible for the national security side of pursing the
Russians, and I knew them both -- you know, what's this all
about.

So it's not that there is this great free flow of
information across the internal workings of the Bureau as it
exists now, that's a fallacy. It should be, I mean, the Bureau
ought to be built on all the information that's appropriately
available where it needs to be, but it doesn't work there now.
So I guess that'd be my third point is that it's the ability to
build this communication across law enforcement intelligence.
The intelligence community would welcome and work with an
organization like this embedded in the FBI that was clearly doing
collection work, because then it's easy to say, here's the
problem, it's al Qaeda, I'm going to do Paris and something else
and you're going to do, you know, and that'll work. And when
we've done that between the two, you know, it's a winner, and
when we haven't you get what we got.

MR. GORTON: One brief question, Mr. Barr, do you buy into
the MacGaffin formula?

MR. BARR: Not completely, I do think ultimately this will
evolve into two directorates within the FBI. I think it's a far
different situation than having a separate agency, because I
don't think Mr. MacGaffin expected these two entities to be
hermetically sealed. They would be interacting and coordinating
in the field, in the field offices all the way up the chain. One
thing to remember is, again, collection in the United States
relies on law enforcement assets.
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You know, during the first Gulf War when I was responsible
for American counterterrorism, a lot of it boiled down to
tracking people, figuring out where people were in the United
States or where they were going. And that required a lot of
stake outs, it required a lot of traffic stops, it requires, you
know, going into stores to find out where certain apparel was
bought. It requires going into hotels to check records in an
entire city. Very intensive, requires feet on the street, law
enforcement people.

An MI5 type agency, I don't care how many agents you put in
it, it's not going to -- you know, you're going to have to have,
you know, 20, 30, 40,000 agents running around the United States
if they're specialized and dedicated, or it's going to have to be
integrated with law enforcement assents in the United States. The
FBI today has those assets, it is integrated with state and local
law enforcement, 650,000 police, and they do a lot of the work
necessary to track 'lown terrorists.

In sharing information, any division even a division within
an agency will create sharing problems. It happens at the much
ballyhooed CIA, but in fact if it's in the same agency, the risks
are lower, you usually get more sharing of information. The
coordination with the CIA is something that happened, the FBI is
part of the intelligence community and that coordination has to
occur. And in that case, it's with, you know, entities outside
the Department of Justice. But I don't think we should compound
the problem by creating another fissure, this artificial
distinction between law enforcement and intelligence --

MR. GORTON: What part of MacGaffin's recommendations do
you disagree with?

MR. BARR: Well, I'm not sure I would be so prescriptive.
In other words, from my experience institutions will evolve over
time and develop appropriate cultures. For example, take the
CIA. When I was first there, there was, you know, some
distinctive culture between the DDO, the Directorate for
Operations and the DDI. And yet, you know, most of the career
intelligence people in through the CT program, they got the
training of the covert people even though they might ultimately
end up over in the DDI. That's not to say there were other ways
for people to come in.

So I think, you know, there will be some things where you
may want some overarching program where you get some basic law
enforcement orientation for people, but I think eventually you
will end up with two directorates. But I don't think we should
necessarily make them hermetically sealed against each other,
some cross fertilization is a good thing.

MR. GORTON: Thank you.

MR. KEAN: Last question from Congressman Roemer.
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REP. ROEMER: I want to begin anyway where Dr. Hamre
started his remarks and that was thanking the panel here. We
want to thank you for your advice and your counsel here this
afternoon, but more importantly, Mr. Barr, for your service to an
administration a few years ago, doing a very good job. Dr.
Hamre, another administration doing an excellent job as well.
Mr. MacGaffin, 30 years in the CIA serving your country.

I'd like to shift a bit here from the FBI to what Mr. Barr
referred to as the much ballyhooed CIA. Given your service there
for 30 years as an officer and a deputy director of Operations,
you have quoted Thomas Powers a couple of times, and he has
written a very interesting book of essays on the CIA, and in one
of them, Mr. MacGaffin, he talks about a very difficult endeavor
to undertake in any organization, and that is doing an internal
assessment of when you make mistakes.

And he interviews somebody at the end of his essay on the
9/11 failure, and he's talking to somebody with vast experience
at the CIA that really finds it difficult to go through this
internal assessment of where the CIA has made mistakes, and that
it may be too bloody, it may be too difficult, we may not be able
to do this, but we cannot fail to do this, we must undertake this
assessment and this damage plan, and how we go forward with some
vision in the future.

I'd like to press you very hard, because we get many of our
most candid comments from people after they've left government
service, and ask you in your remarks you're pretty explicit about
the magnitude of the failure of 9/11. You say, and I quote, "The
magnitude of my failure, the colleagues at the FBI, the CIA, the
DOD, to fully implement those systemic changes to our national

- security structure writ large that could have prevented this
attack." Unquote.

I just want to be specific in what do we need to recommend
at the end of the day to see that these great talented people at
the CIA that have done a wonderful job over 50 years in so many
ways but may have been slow to get onto this new target of al
Qaeda, what do we need to do specifically there at the CIA as an
institution to see these changes made? What two recommendations
would you make to us?

MR. MacGAFFIN: Unfair at the end of a long, tired day, but
as you will note in my statement, I made very clear that while
the issue here was domestic intelligence collection and we were
going to spend a lot of time talking about the problems of that,
that there are extraordinarily important issues that have to be
addressed for the foreign side, for CIA and NSA particularly. In
very short hand on the NSA side, getting out behind the
technology curve, they're so far behind they can't get in front
of it. For the CIA, I think it's getting back to the same
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criticism I make of the FBI, getting back to real focused
penetration operations against the most difficult targets.

It's really hard work, and unlike -- I happen to live in
places that now make you say, hmm, like Beirut or Baghdad or
Riyadh. But when I lived in Beirut, you know, it was terrible,
my sail boat sunk one day, but other than that it wasn't too bad.
The places where you have to do this work now are terrible, and
so getting people who are willing to do this work in those places
and take the risks, everyone as we have to do, get behind the FBI
to make it do what it's got to do and let them know we support
it, we've got to do the same thing too for the CIA.

And the kinds of things the between General Barr and Dr.
Hamre talked about were people in the FBI say, yeah, go do that
and get yourself in trouble, you get held out to twist in the
wind. The same thing is true for operatives in the CIA. We've
got to let them know that we support and encourage that, and that
still hasn't happened.

REP. ROEMER: But be more specific, I'm not letting you off
the hook with that. We've heard that over and over and-over,
that we need better human resources and better penetration in
terrorist targets and better language skills and analytical
capabilities and better strategic analysis of the information
that comes in. How do we do that? We've been talking about
these kinds of things in the intelligence community for several
years now and some of these things have just not been done. How
do we focus on those two or three things and how do we implement
and achieve those?

MR. MacGAFFIN: Okay, and I didn't sign up for all of those,
although we could do better on all of them, I focused directly -
and specifically on human source and technical -- human enhanced
technical penetrations of those hard targets. And how do we do
that? We do it through the recruitment of people who can -- who
can understand and reach into the Islamic communities and can
deal in those languages. But it's got to be the constant focus
of the oversight committees, of the Administration, of how are we
doing?

I mean, we're really good now, I understand, you know, from
everyone's favorite source Bob Woodward, that the President has a
thing in his desk drawer, that he pulls out and when Mr. Tenet
goes down+tthey sort of cross off, you know, how many bad guys
have you got that are still at large? Let's turn it around, and
even though this is a terribly sensitive issue, and keep
everybody's nose to the grind of how many sensitive penetrations
have the FBI and the CIA and the NSA together working jointly
given us in all these places because it's the only defense
against the terrorists and the other organizations to do us harm.
You're not going to do it with satellites, you're notgoing to do
it any other way. And until we keep -- that's the only payoff,
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is count them. Just as you count them when we take them out,
let's count-them when we bring them on board.

REP. ROEMER: Thank you, Mr. Chairman thank you again.

MR. KEAN: Thank you very, very much. I want to thank you
all. This has been a very interesting and a very valuable panel.
I want to thank all the witnesses today for their time, we're
greatly appreciative of the insights we've gotten. And while
we've heard a diversity of opinions on each panel, we have also I
think discerned some very interesting themes. First of all, the
choice of security or liberty is false. Such thinking invites
the pendulum swings of the past, going too far one direction then
going back too far the other.

Instead we need creative thinking about how to live in a
more dangerous world, how to make security and liberty into
partners, not rivals, that creative thinking is in very short
supply. But we heard witnesses today who helped us approach this
challenge and do it constructively. In intelligence gathering we
need guidelines that tell people what they can do, yet other ways
to hold them accountable when there are abuses, that the wall
between intelligence and law enforcement in place prior to 9/11
may have faithfully impeded investigation of the future
hijackers.

And if the United States is to prevent terrorist acts before
they occur, sharing information between law enforcement and
intelligence is vital. We heard that the PATRIOT Act, debate
swirls around symbols as much as substance. -But the Commission
must think about what Congress should do when the key provisions
of that act expire at the end of 2005. We heard that preventive
detention of terrorists may be necessary, but witnesses thought
that we do not yet have the institutions or rules in place that
will make such measures sustainable in the long haul in our
democracy. As one witness put it, changing the rules is better
than having no rules at all.

We heard testimony about the importance of a clear framework
for immigration law decisions and designations of enemy
combatants. Such a framework simply doesn't exist today our
witnesses testified. We heard testimony about the importance of
consistent enfo-cement of the law, both for those who we welcome
to our country and those we do not. We heard about the
importance about working with the Muslim and Arab American
community as a critical part of our antiterrorism work. We heard
testimony that we should not appeal to foreign models for
addressing security issues, but we need a model for domestic
intelligence consistent with AmeLican values and our own system
of government.

We heard a very good airing of views about the future of the
FBI and the critical-question that came out i-this: Does the
combination of law enforcement and intelligence compromise
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devotion to the intelligence mission? Or is that combination
instead essential for the integration of collection and action in
the field operating within the law? This is all very important
to our mission. We need a strong, informed public debate about
the U.S. government's new powers in fighting this war on
terrorism. And I certainly hope, and we all do, that the
Commission's hearing today contributed to that debate. Thank you
all, very, very much.

End.
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GOSS:

Good morning, ladies and gentlemen. I'd ask that the committee come to order. I know that

there are some who feel that this is an attempt by the Intelligence Committee to have a

secret meeting in the middle of the night by standards that we seem to operate on the Hill

sometimes, but nevertheless, I will tell you that we do get up early and do our work. We're

just not always seen in such an organized fashion.

We welcome to the third in our series of hearings held by the Permanent Select Committee

on Intelligence, examining the significant issues presented by the intersection of national

security, intelligence collection and the protection of our individual liberties.

In April of this year, the committee held an open hearing to discuss some of these issues and

that hearing focused primarily on the terrorist information awareness project, other data

fusion and data mining development projects, biometric databases, linked network

databases and the sharing of intelligence information among and between intelligence and

law enforcement organizations, all of which are very difficult subjects.

In July, the committee held a closed hearing to discuss operational considerations faced by

the intelligence community during the course of its intelligence and intelligence related

activities, both abroad and domestically. Today, we will be discussing the constitutional and

public policy considerations attendant to the fundamental power and responsibility of the

federal government granted by the Constitution of the United States to protect the nation,

defend our freedoms and secure the blessings of liberty for ourselves and our posterity.
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As noted in our first hearing on this topic, this endeavor takes note of the inherent tension

manifest in these elemental obligations of the federal government. The committee is of the

view that a meaningful and lasting equal (inaudible) can be and indeed must be achieved if

we are to succeed in fulfilling our mandate under the Constitution.

Before we can determine what must be done, we must define for ourselves what it is that the

Constitution permits, what it requires, what it forbids and how it applies in the context of

asymmetrical attacks by terrorist organizations.

Congress must determine, guided by the opinions of the Supreme Court, where the

constitutional threshold is for government action. Then it would seem that Congress must

decide if more protections as a policy matter must be added to the floor established by the

Constitution. When it acts, Congress must be aware that enhancements to the

Constitution's requirements through legislation may have the effect of restricting the federal

government's capacity to find and disrupt future terrorist attacks all in the noble name of

noble liberty.

A couple of examples might be used for the purposes of this discussion. In the aftermath of

the Church and Pike committees' reviews of the intelligence community's activities during

the Carter administration, Congress in the late 1970s imposed upon the president through

the Foreign Intelligence Surveillance Act -- FISA, we call it, a process by which the federal

government must plead certain facts and obtain an order from a specially designated judge

before it is permitted to engage in intelligence collection activities in the United States.

They've all come to accept FISA as a useful tool in our domestic intelligence collection

efforts as they have involved counterintelligence, counterespionage and counterterrorism

activities of the federal government.

The questions remain, however, is FISA constitutionally required, or if not constitutionally

required, then is it a restriction on the president's authority that Congress imposed for

sound public policy reasons.
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If it is the former, then we must be extra careful in our approach to amendments to FISA, of

course. If, however, it is the latter, then Congress must be prepared to reconsider these

restrictions in light of the public policy arguments made in the late 1970s and informed by

the fact that this nation continues under a threat of violence on a daily basis from terrorist

organizations intent on destroying us, our friends, the government and our cherished way of

life or any or all of the above.

Additionally, Section 103(d)(1) of the National Security Act of 1947 as amended prohibits

the Central Intelligence Agency from having and I quote, "a police subpoena or law

enforcement powers or internal security functions," unquote.

After September 11, a number of people have asked the reasonable question of whether all

of these restrictions continue to make sense. Others ask if those terrorist attacks established

a new paradigm for the conduct of our law enforcement community, why too should they

not create a new environment for our intelligence community.

It strikes me also that in the post-9/11 public debate on intelligence gathering, many voices

seem to be reading from talking points drafted in the mid-70's, with little regard for the

reality of how the security environment has actually changed. Does the very fact of

September 11 not convince us that a significant and serious change in the way we undertake

this task is required?

What I would like to know from the distinguished panel before us and indeed it is and we

thank you for getting up early and joining us at this time to help educate us on these matters

-- what I would like to know is whether this reaction on the activities of the CIA, in particular

and as it is applied to all of our national intelligence community elements in general, is

constitutionally based or is it a public policy bifurcation in the duties of the federal

government.

If it is not constitutionally required, what I would like to discuss is whether in the aftermath

of September 11 and in the context of the global war on terrorism, this public policy

determination of the late 1940s still makes sense -- is this a statutory restriction that should

be shelved in order to enhance our own national and homeland security.
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Associated with these questions is the one big question relating to which government

agency should be assigned responsibility for collecting domestic intelligence. Many

viewpoints have been offered about which agency, but there has not been any real

discussion of the need for or the utility of the creation of an American version of the British

MI5, notwithstanding a lot of commentary about it.

GOSS:

Do we need such an organization? Can it be established within the construct of our

Constitution? Would we need a constitutional amendment to provide the federal

government the authority to engage in domestic intelligence collection?

If not to be the FBI that does this work under its current authorities as we know them,

should we turn this responsibility over to one of the other intelligence community

organizations that has a record of success in the collection of intelligence overseas. Or is the

Department of Homeland Security the more appropriate entity to house this domestic

intelligence collection organization. Or is there another answer beyond those? If so, what

additional authorities would the secretary of the Department of, say, Homeland Security

need, if any?

These questions really only scratch the surface of the national debate that must be joined on

this issue. Additionally, we must be ever mindful, particularly if the Constitution permits

the president to engage in this activity, that any new legislation on this subject will likely

have the effect of restricting the president's organic authority under Article Two of the

Constitution.

In that vein, there seems to have developed an almost breathless attitude with respect to

particular provisions contained in the USA Patriot Act, which, as we know was enacted

shortly after the murderous attacks upon our neighbors, ourselves and the nation on

September 11, 2001.

The Patriot Act, which passed this House on a vote of 357 to 66 for some reason has now

become something to be despised, at least among some. We on this committee, however,
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hear routinely about the utility of the Patriot Act to our continuing efforts to deter and

disrupt terrorist acts being planned against Americans and American interests.

I would expect that some of today's hearing might either extol or decry particular provisions

or the entirety of the Patriot Act and I look forward to that discussion, because indeed, it's

going to be continuing before Congress.

What I am most curious about, however, is how did the Patriot Act, in just two short years,

become shorthand in some circles for an overreaching federal government. Is the Patriot

Act an egregious affront to our constitutionally protected freedoms, or is it an expression

and an embodiment of Congress' ability to fashion legislation that meets the needs of our

national and homeland security while also protecting the very freedoms that are under

attack by our terrorist foes.

As I said in April, serious minds must engage in this debate. Before the committee today we

have such a panel and we are grateful to them for sharing their time and expertise with us. I

look forward to their presentations and their thoughtful commentary and indeed, I've read

most of it and find it fascinating.

Before I introduce our witnesses, however, I would like to point out the timeliness of this

general topic. Even this morning I was seized by the news as I woke up about Colonel West,

apparently a member of the Army, who is involved in what I would call dealing with the

enemy on a firsthand basis and is confronted with the kinds of problems of how do you deal

with the threats we have today which hardly fit the definition of conventional warfare.

I realize that doesn't come into the direct debate that we have in most likelihood, but it's

exemplary of the kinds of problems that we are asking people to face who are doing the very

hard work of defending our country and we would like to make this as clear as possible so

people who are doing the hard, risky work are not put necessarily at jeopardy because they

don't understand the rules of the game, which indeed, nobody has exactly drawn up yet.

Ms. Harman, I am pleased to recognize you at this time for any comments you may wish to

make.
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HARMAN:

Thank you, Mr. Chairman. I am pleased that seven members of our committee so far are

here to be part of this very important public hearing. As you are well aware, last week you

and I and Senators Roberts and Rockefeller met with representatives of the victims'

families, the 9/11 victims' families.

Their plea to us as the senior members of the two intelligence committees was to hold more

public hearings. Their point was that they assume we are doing some good things, but they

don't know what they are and to the extent that the rules on classification permit us to talk

about them, they would like to hear about them.

Lo and behold, a few days later, here we are in a third hearing on the subject of civil liberties

and I think it is a very timely topic. I think your remarks were important and this brilliant

panel before us, many of whom are good friends, will, I know, enlighten us.

On the one year anniversary of the attacks of September 11, 2001, The New York Times

editorial board commented, quote, "What we suffered on that day will be an important part

of the story of this country, but in the long run, it will not be as important a part of the story

as what we choose to do in response to what we suffered."

September 11 prompted an emergency response to protecting the homeland against

terrorism. In this first part of the story, we have been in a state of crisis; a period in which we

have taken some dramatic affects to make the homeland more secure.

Two years later, we're a lot smarter. We are smarter about the nature of the threats. We are

smarter about the tools needed to combat those threats and we are smarter about the effects

our efforts have on our freedoms and our values.

Now is the time, in my view, to write the second part of this story about our response to what

we suffered on 9/11. We must shift from emergency measures to a more enduring

approach, an approach that is more sustainable and more strategic.

A key part of this strategic planning is to reexamine the issue of how well we protect our

freedoms while securing the nation. After all, the war on terror is a war to protect freedom.
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The terrorists seek to destroy lives and our way of life. We must deny them both objectives.

Today's hearing, as I mentioned, is the committee's third in a series on the civil liberties and

intelligence implications of our fight against terrorism. In our first public hearing on these

issues last April, we explored the impact of new tools like data fusion and data mining. At

the time, the Total Information Awareness project of DARPA aroused alarm because of its

director and it's (inaudible).

I had grave concerns with that program's leadership, but I was even more astonished that

the administration allowed such efforts to develop in a policy vacuum, without a policy

framework to guide the technology and reassure the American people and Congress that

this was well thought out.

I do believe that data mining is a question of how, not if responsible, respected groups like

the Markle Foundation Task Force on National Security in the Information Age, and the

Center for Democracy and Technology, along with scholars at the Brookings Institution and

the Heritage Foundation, all have concluded that data mining tools can be enormously

beneficial for our national security and that these operations can be done in a way that

preserves privacy and civil liberties. You'll hear more today from some of the witnesses

about this.

However, I do not believe the president has yet adequately developed a proper policyadequa

framework for data mining. There has been a lack of leadership and a lack of sensitivity on

the issue. The emergency approach must give way to a thoughtful, reasoned, more enduring

approach.

Our debate on this issue of data mining will continue today. Let me mention three other

questions that we must further address as well. First, are we developing the best approaches

for performing domestic intelligence collection? You asked a similar question, Mr.

Chairman, or is the new organization and a set of legal authorities necessary?

Second, and you asked this as well. How well is the Patriot Act working? Congress must fully

appreciate concerns about the implementation of the Patriot Act, in my view, before we
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consider legislative proposals to expand authorities further. I think that Patriot One may

need revisions. Let's make them to make it work better and then if we need Patriot Two, let's

go there later.

Finally, do we need more emphasis on thinking about civil liberties and security not as

either/or, not as an either/or choice, but as mutually reinforcing values? Fortunately, there

is a lot of good thinking on these issues and as I mentioned, we have the great thinkers

before us.

Phillip Heymann a good friend, who now teaches at what you call "fair Harvard", has

written a very interesting book recently called "Terrorism, Freedom and Security", which

addresses a number of these questions. In fact, I have kind of plagiarized from his book. He

asks whether we should be in a perpetual war on terror or whether we might redefine that

term to be narrower and move on to a more sustained approach.

At any rate, I thank him and other witnesses, including Jeff Smith and Judy (ph) Miller, both

of whom are extremely experienced, for being here.

In closing, let me say that these are hard issues and hard challenges and we will only find the

answers through our collective wisdom. Our democracy thrives on a marketplace of ideas

and I am very pleased that we can contribute to that marketplace through these discussions

in a public hearing today.

In our fight against terrorism, we need to choose an intelligence strategy for securing

America that reflects the historic strengths of our nation. As Thomas Jefferson advised in his

first inaugural address, "The essential principles of our government form the bright

constellation which has gone before us and guided our steps through an age of revolution

and information. Should we wander from them in moments of error or of alarm, let us

hasten to retrace our steps and to regain the road which alone leads to peace, liberty and

safety".

Now is the time to reevaluate central tenants in the counterterrorism campaign to date and

to determine what needs to change to replace the state of emergency of the past two years
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with a better, more effective, more enduring approach.

Thank you, Mr. Chairman.

GOSS:

Thank you, Ms. Harman. I would like to thank all the members who are here. This is an

excellent showing for this time of day and I appreciate the other demands that are on us with

the other legislation.

All of the witnesses, as you will see from your information packets, are former government

officials and offer substantial expertise to the discussion today and I want to thank them

again for making this time with us.

I've been advised that the order of presentation would be as follows: the Honorable William

P. Barr, followed by the Honorable Phillip Heymann, followed by the Honorable Judith A.

Miller, followed by the Honorable Paul Schott Stevens, followed by the Honorable Jeffrey

Smith, followed by the Honorable John Yoo.

I give you that information for your advice and at this time, I recognize the Honorable

William P. Barr, the executive vice president, general counsel of Verizon Communications

and the former attorney general of the United States. General Barr, good morning.

BARR:

Thank you, Mr. Chairman, Ranking Member Harmon, Members of the Committee. I tried

to address the questions you raised in your opening statements in my prepared remarks and

I'll just right now in my oral statement try to make a few quick points.

First, I think a lot of the confusion in this area arises from the failure to distinguish between

two distinct realms under our Constitution. First I would call the internal law enforcement

or disciplinary realm of government which is we as a body politic have set rules to govern

the members of our political community and we've reached agreements as to how we're

going to enforce those rules. If there is transgression, we have procedures and process

whereby we discipline people.
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That's what law enforcement is and in that realm, we've created a lot of rights for people. In

fact, the presumption is really against the government. That's very distinct from the realm

we're talking about today, which is the national security realm and that is where we're not

talking about disciplining an errant member of our body politic. We're talking about a

foreign organized force, a nation or a group that is engaged in armed conflict against our

society, that is an external attack on the United States.

And that is an entirely different realm and that is the national defense and when armed

conflict breaks out, that is war. The powers of the government and the function of the

government is performing are very different. We're not disciplining anyone. We're trying to

destroy them. We're trying to win and in that context, the Constitution doesn't give rights to

people who are attacking us at all. They have no rights under the Constitution.

The Constitution is only concerned with the efficient and ultimately effective prosecution of

war against that group. Now, I think most of the present shortcomings and difficulties in our

institutions that people harp on these days are frankly the product of the reforms that

occurred during the '70s and '80s, because I think the basic premise there was that there

was a lot of skepticism about the notion of inherent executive authority or of the need for

broad national security powers and in an effort to constrain those powers and to subject

them to the procedures and the processes and the presumptions that exist in our law

enforcement realm, carry them over and impose them on the national security realm.

And frankly, there was also a premise that just about every problem in society, including

problems of terrorism or anything else, can be addressed through the law enforcement

process, through judicial methods, through setting rules.

We embarked on passing a lot of laws against terrorism during this period. The domestic

security function, looking at the FBI was once before this era was considered to be overly

robust. People were worried about gathering of information and setting up files and how

much does the FBI know about groups in the United States. People didn't want that. They

wanted -- you don't go and look at what people are doing unless there is a criminal predicate,
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unless you have a justifiable law enforcement purpose, you shouldn't be out spying in the

United States.

As an institution, of course, the FBI responded to those pressures. So I think three features

of our approach that we had before 9/11 were very much products of this culture and of the

steps taken during this period. A heavy reliance on law enforcement in the criminal justice

process, strict limits and suspicion on national security powers and functions and really, the

emergence of a wall of separation between national security and law enforcement, where

you could not share or use information back and forth.

BARR:

Now, what is the nature of terrorism? Let's not put too fine a point on it. It's war. It's war. It's

an organized foreign group that is trying to come into the United States and kill us. And not

just kill our armed forces, they are trying to kill innocent people, men, women and children

and wreak as much damage as they can.

And the fact that it is conducted surreptitiously and stealthily doesn't mean it's not war. It is

war. It complicates the problem of defense, but it is still war.

Now my concern has been that the war power, the ability to operate in the national security

realm inherently requires acting on imperfect information, acting in great circumstances of

great exigency and weighing, sometimes, the lesser of two evils in order to be effective and

that the methods of the law enforcement apparatus in our system are simply not appropriate

to interpose into that realm. I think FISA is a perfect example of that.

FISA, for example, establishes this notion of probable cause to believe that someone is a

foreign power before you can engage in electronic surveillance against them. The probable

cause standard is a standard that arose within the criminal justice process, but the ultimate

standard is reasonableness. And one of the things that has to go on to reasonableness is

what is the nature of the harm, you know.

It's one thing to look for a marijuana joint in the back of a car. It's another to be looking for a

nuclear device that could obliterate a city. And you have to look at that in terms of what is
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the reasonableness of the government's conduct.

I would say that the probably cause standard and the law that's grown up around it is fraught

with difficultly when you apply it in the national security context. The Moussaoui case is an

example. They couldn't get into his computer because they could not establish, they felt

probable cause to link him to a foreign power. And all the apologists are trying to say, "Oh

yeah, well, they could have had this theory and that theory." The bottom line -- very

problematic. They could not link Moussaoui to a foreign power.

Now let me just end with some comments about what I call the "end game". We hear a lot of

stuff about we have to prevent terrorism in the United States. We shouldn't be focused on

enforcement. We should be focusing on prevention. Everyone agrees with that and I think

the FBI has reoriented its approach in that regard.

But what do we mean by prevention? One of the real knotty problems in this area and the

thing that everyone tiptoes around is what do you do when you find them in the United

States? You find a cell. You find a group. You find people you believe are terrorists. What is

the end game?

Now at some point you apply coercive power against these individuals. You seize them. You

try to hold them. Now I think that we can use national security powers in the United States. I

have no problem with the Padilla case. I don't care whether they are a citizen or not. If they

are an enemy combatant, if they are an adherent to Al Qaida and they are caught in the

United States, they are subject to the laws of war and they can be detained under national

security powers until hostilities end.

But I doubt very much that we as a country want to see the over- broad use of that power. I

think generally we're going to want to see more use of -- we are going to want to reserve the

law enforcement option. We are going to be able to want to arrest people and use that

option. What we see in the Moussaoui prosecution how difficult, how truly difficult that is

and how the process can turn into a circus when you are trying to use it to ultimately justify

detention of an individual within the United States.
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There are no easy answers to this, but as long as we want to keep law enforcement as one of

the tools we can use, part of the end game of actually intersecting a terrorist and preventing

something from happening, we're going to have to grab them. And as long as we want to do

that under law enforcement powers, it seems to me that it has to be inextricably interwoven

-- the function of gathering intelligence and carrying out national security activities and the

law enforcement activities have to be tightly meshed together and coordinated.

Maybe MI5 can walk into Scotland Yard with a file at the 11th hour and say, "Pick this

person up." But that won't cut it in the United States. In order to pick somebody up, you

have to have probable cause and so, we have to work both of these tracks -- law enforcement

and intelligence together and in my view, talk about separating them into two different

agencies is preposterous and will really throttle our ability to be effective here at home.

Thanks.

GOSS:

Thank you. That was an excellent abbreviation of your written remarks, hitting all the high

points. I neglected to say at the beginning that all prepared testimony submitted to the

committee will be included in the record. Without objection. That was extremely well done.

You've raised some interesting questions.

Next is Phil Heymann from Harvard, fair Harvard -- fair and balanced Harvard some would

say, some wouldn't -- James Barr Ames professor of law, Harvard University School of Law

and former deputy general of the United States. Welcome, sir.

HEYMANN:

Thank you very much, Mr. Chairman, Ranking Member and Members of the Committee.

If I could make clear where I differ from Bill Barr, I would think that that was the most

important single thing that I could do. And let me see if I can try and do that.

I agree with Bill Barr that different powers are needed now because of the danger of the

situation that we first saw clearly after September 11. But I think that it cannot be based on a

delegation to the president of the right to do things that we have and things that we have
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condemned when other nations do them at home or abroad, to do them in secret from the

American public without legislative authority, without legislative oversight and without the

involvement of courts in any way.

I'm saying in some cases without the involvement of courts in any way. Now, I take that to

be an accurate statement of where we are now. I do not disagree with Bill Barr on the fact

that some of the things that we do will have to be different than traditional criminal law. But

those things should be decided upon in a way that starts to reflect again, not the emergency

after September 11, but the system of government that we've had for 200 years.

The danger we face is not greater than the dangers we faced in the past. It is less by a long

shot than the dangers of a powerful nation. It will hit us more, but not in the same way and

not with the same threat to our national life than a powerful nation presents.

OK. Now why do I say that we have to move into a realm where the Congress decides what

we're going to do that we have previously condemned and not, where there is oversight

where the public knows how many people are being held as much as possible, that the public

knows that. The answer is in short because the problem is going to be with us for a very long

time.

The administration says that we're fighting Al Qaida, a group that might be 500 or 1,000

core members and we will destroy them and I think we will destroy them. But we have out

there a billion and a half Muslims who by all the polls are increasingly year by year filled

with hatred and resentment against the United States and if Al Qaida disappears, we have to

assume that we're going to have other threats.

By that, I don't mean -- I want to be careful not to say a billion and a half. If one tenth of 1

percent -- one tenth of 1 percent of the billion and a half are willing to be suicide bombers

and 50 times that many respond in polls that they approve of suicide bombings, we're

talking about a million and a half people who we're going to have to worry about for a long

time.
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And it isn't just them we're going to have to worry about. Half of the problem we're facing is

that weapons of mass destruction are going to be easier and easier to get by smaller and

smaller groups of people. The next Timothy McVeigh may not try to use a car bomb.

The result of that is that we are going to be living with whatever system we create for

decades and I don't believe the system we want to create is one where we empower or

require, whichever you choose to call it, the president of the United States to decide in

secret, without the public knowing, without the Congress participating, without courts

involved, what we are going to do for the next 20, 30 or 40 years, including a whole set of

things from detention of Americans to detention of others abroad, to coercive interrogation,

all of which I am prepared to entertain and discuss with Bill Barr do we need them or don't

we need them and under what circumstances.

But these are things that we have condemned in every country in the world and that

Americans are very uncomfortable with and we have to address them and we have to create

a new realm that isn't called war. War says the president will do all this, don't worry about it.

And it isn't called crime. Bill Barr is right. The problem is bigger than we thought it was

when we could deal with crime, much bigger. But we have to create a new realm.

OK. The first step in that is quite direct and straightforward and that is to acknowledge that

there are conflicting interests. I'm going to not give examples because I don't want to take

more time than I have. The Lawyers' Committee on Human Rights has a report out that lists

the concerns about human rights and civil liberties. They are real. The idea that the

president can decide that an American citizen is guilty enough to be detained or that he is

sure enough that an American citizen is guilty of terrorism to detain him without access to

courts, in violation of a federal statute that says no American citizen can be detained

without federal legislation to support it.

These things, there are valid, important civil liberties, concerns and democratic freedoms

that we have to worry about. I'm worried about my grandson and where he is going to be in

the years ahead. There are also very serious national security concerns, as Mr. Barr

emphasizes. What we have to do is look for ways through legislation to deal with both if
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possible and that is what the FISA statute and the CIPA statute, the Classified Information

Procedures Act do, try to find accommodations between the two or if we can't find

accommodations, decide that there are some circumstances in which our freedoms have to

give way and there are some circumstances in which national security has to give way.

That's reality. Now, on this -- I am prepared to -- I think both sides are dogmatic and one

side wants to say this isn't a situation more dangerous than what we thought we were facing

in the year 2000. The other side wants to say this is war and anything goes. Neither one is

correct. This is something between crime and war that requires its own rules and we're

doing foolish things in the meantime.

The power to detain American citizens, the one that I began with and I emphasized, to my

mind is in violation of a very clear statute is the power that has been used once in two years.

We don't need that. The case for it isn't made that we need that. I'd like to see the case that

Padilla can't be held as a conspirator or for attempt and if we can't be, then I would take the

risks of letting him go or I would pass a detention statute.

I wouldn't leave it to the president to decide who can be put away in the United States. That

isn't American. OK. Let me just show that I come out on both sides of these issues on the

Total Information Awareness package.

I have no doubt in my own mind that gathering commercial and other information about

Americans and combining it is a form of surveillance. If I am having a marital affair now,

which I want to assure my wife I'm not, the FBI or the CIA or the Defense Department can

easily determine that from my credit cards, my bank records and others. It's a form of

surveillance.

But we authorize and what's more, what was intended by the Total Information Awareness

package is a form of surveillance without prior probable cause that I am suspected of a

crime. But we do authorize surveillance with wars. We authorize wiretaps in national

security cases. We authorize wiretaps in other cases. We authorize searches.

HEYMANN:
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What we have to have, in those cases, is a judicial determination that the scope of it is going

to be small enough, it's going to be carefully enough guarded, that it will not threaten the

privacy of Americans.

I think that could be done with a system for bringing together information from a variety of

sources. I don't think it can be done technically, which is what the Defense Department was

talking about. I don't think it can be done by saying the government has developed a

technical system that will prevent the misuse of huge volumes of information.

I think only human beings can do it, but I think we could have a court that approved

matching programs and after asking a set of questions that you people would require which

would go to how long will the information be kept, what kind of audit trail will there be, can

it be disguised in the meantime so that no names are present until a pattern has been

detected -- a whole set of questions that would look very much like the FISA statute would

work.

All right. Let me close. Other things on the other side, I think, are equally foolish. I don't

think we should be attending -- I think the Congress should address the question whether

FBI agents should be attending religious meetings of mosques, particularly and political

meetings without any prior reason to think that something bad is going on there.

On the other hand, this is an example of what I think the middle ground looks like, if hatred

or violence is being preached in a religious meeting or a political meeting, I think the FBI

ought to be able to attend. So if there is reasonable suspicion to think that violence is being

preached or hatred is being preached, then let them attend.

Our present system, under some notion of war powers is that the FBI can attend without

having any reason to believe -- it can attend any religious meeting and any political meeting

at any time.

All right, just to close, for the overseas -- the way I think this is argued and I disagree with

Mr. Barr on this is frequently to ask is the Department of Justice under Attorney General

Ashcroft frequently says we will do everything that is lawful to protect the American people.
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If this is war, everything is lawful -- not everything, but an awful lot is lawful and that means

we will do everything permitted in war to protect the American people. I don't think we want

that as the final outcome. I think what we want as the final outcome that intelligent people,

going beyond the president and with oversight will decide what the balance should be,

including among things that are lawful under the Constitution, between national security

and democratic freedoms.

Now that's a great responsibility. That's like what the country had to do in the '30s to pull

itself out of the Depression. We're going to have to do that.

Thank you, Mr. Chairman.

GOSS:

Thank you very much. I now turn to the Honorable Judith A. Miller, partner at Williams &

Connolly and former general counsel for DOD. Good morning and welcome.

MILLER:

Good morning, Mr. Chairman, Ranking Member and Committee Members, thank you for

having me today.

I am going to focus my remarks principally on the questions I think that you heard earlier in

your first hearing that Chairman Goss referred to at the beginning of this hearing. I just

wanted to say one thing in advance of that, which is wearing my old hat at DOD and

listening to Mr. Barr talk about war having no constraints, there are and I used to sit there

worrying about the law of armed conflict.

And those kinds of issues are hard issues to address, even when you have the clarity of an

enemy that you are going after, as in Iraq, or maybe lately we don't, but to think that that

analysis would be -- having used that analysis at DOD properly, to think that would be a

routine benchmark for how we would act in the United States, I think, is going in a direction

that would not serve our country well.

And also I think oversimplifies whether or not there are constitutional constraints, whether

you call it war or not. I think using Defense Department resources in the United States
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against American citizens, for example, which would be encompassed in the analysis that

has been put forward this morning would create not only pragmatic difficulties for the

department in its interactions and the confidence that the American people would have in it,

but would also, I think, create a backlash in this country that we don't need and they're not

trained in any event to carry out in an appropriate way.

Turning to the data mining issues that I wanted to focus my testimony on this morning and

picking up on where Mr. Heymann left off to some extent, I certainly think that in the

aftermath of 9/11, people believed and there has been much work by this committee and

others that demonstrate that if we connected the dots in some new ways or a better way,

things may have been different, or at least we would have had a shot at making things

different before 9/11.

I personally believe that there are technology tools that may be available that can help us in

the future to avoid that kind of terrible event. So I think it is a worthy enterprise to try and

the question is how to go about it. I think to do it, we have to do it right or we'll lose again the

confidence of the American people, as we saw, I think, with TIA and also with the Army's Jet

Blue exercise of recent publication.

There are two levels of difficulty in dealing with this technology question in my view. One is

that it is just not easy. Even if we had not to worry about guidelines or privacy or civil

liberties at all, it isn't easy. I've spent the last several years working with both the Markle

Foundation Task Force on these issues and also with several DFB task forces, and just even

if you can find, even if you can write off the commercial -- if you can prevent that is in the

private world and state and local law enforcement, which obviously we would not want to

do, I believe, it is very hard just to get the federal systems and the federal data that we have

acceptable and usable and searchable in a way that would be beneficial to law enforcement

or national security.

But I do think that if you can work those issues both within the government and outside the

government, and you will then be faced with, OK, we can have access to a lot of data. What

should we do with it? My belief is that, again picking up on where Mr. Heymann left off;
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there are certain issues that will come up in using the data. If you, for example, do subject

base or link analysis, the very question about doing surveillance on an individual person

comes to the fore immediately and I believe that there should be guidelines with respect to

being able to do that.

There are other approaches that are called pattern-based approaches to mining data. The

typical one is what we are all familiar with when we use our credit cards. You do something

different and suddenly you get a bounce back. Is that the real person that belongs to this

card? That is based on what the credit card companies have done for years, which is to find

significant patterns in data and then construct models from that data and patterns and then

use those models to predict behavior.

It's doubtful to me whether that precise approach can work with respect to terrorism. I think

it is more likely that the patterns that we will be using to data mine, if we do, will be based

on predictive models that we find elsewhere -- maybe red teaming that sort of puts together

a variety of interesting factors that are associated with terrorist activity and then we take

that model from the outside and impose it on the data that we have aggregated hopefully in

a constitutional way.

I think that some of these things, in fact, could pay off, although there are very hard

technical challenges that underlie them, regardless of whether or not we should or shouldn't

be doing it, but each of these possible payoffs come with some risks that have typically been

labeled "privacy issues" or "civil liberties" issues.

You can have false positives. You can have inaccurate data or failure to update that data. You

can have inadequate controls about how the data is used. It's one thing to say, to pick up onadequa

something that both Mr. Barr and Mr. Heymann said earlier, if you think it's a nuclear

bomb, you may draw the balance a little bit differently than if you think the same nifty tool

can be used to find marijuana in the back seat of a car.

There are sort of different kinds of balances that might come into play and that leads to the

final sort of risk that you may have a lack of clarity in the purpose that you are going to use

these strong techniques. Even if you go into it saying we're only going to use it for terrorism,
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for the mission creep in the classic sense, you end up, I think, tempting the government to

use these powerful tools, which may turn out to be, in fact, very powerful in a variety of

other ways that would create some real concern among the American public and I think

within Congress.

So I think my fundamental message this morning is that although these technologies are

probably important to our national security to pursue, we have not been going about it, at

least so far, in the right way. I think Congress should require the executive branch to review

the risks and benefits of these technologies in advance, to establish a government-wide

process for review, to implement guidelines for use and to improve oversight and auditing

so that we don't start out the way DARPA started out in the TIA case where they launched a

research program, said effectively, "Trust us", I think in good faith, but nevertheless said,

"Trust us", and lost the confidence of this institution and the American public.

I don't necessarily believe that the guidelines I'm talking about need always to be judicially

based or even enacted in legislation, at least not in any sort of very tight legislation that will

not keep up with the technology. But I think the Congress should consider asking hard

questions of the executive branch when they think about doing these kinds of projects,

require them to have a government-wide process of review in place with guidelines, an audit

trail and have this committee and others be able to exercise oversight over those

technologies.

Thank you.

GOSS:

Thank you. It's pleasing to hear that somebody thinks there is some use for oversight. Thank

you very much.

The Honorable Paul Schott Stevens, partner at Dechert in Washington, former special

assistant for national security and executive secretary and legal adviser to the National

Security Council.

Mr. Stevens?
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STEVENS:

Members of the Committee, I appreciate the opportunity to testify here this morning and I

do, indeed, commend you for this series of open hearings that you are holding. These are

extraordinarily important and difficult issues.

I was educated at fair Yale during the period of Vietnam, Watergate, having an active

interest in national security affairs follows the events of the Church and Pike committees

that ensued, was at the National Security Council as legal adviser as part of the relief team

brought in with Frank Carlucci and Colin Powell and Iran- Contra, had occasion to work

with this and the Senate Intelligence committee closely.

I saw oversight, Mr. Chairman, up close and personal in those days. And I know it is

unfashionable. It's not politically correct, but part of what I draw from that experience and

my own insights as a lawyer really is that we need a clear understanding of what Article Two

intended the president of the United States to do, to be able to do, particularly in the times

of the gravest national emergencies.

It's not an article that most people think about much any more. Article One and Article

Three are much more popular. But if you look at our history, Article Two has been the

bulwark against incessant threats to the security of the United States since the days of

George Washington.

It was fashioned the way that it is because the framers of the Constitution recognized and

I'm quoting from John Jay here, "that a wise, free people should first direct their attention to

providing for their safety." Madison said, "Security is an avowed and essential object of the

American union."

It was what they thought about first. It was one of the reasons they wanted a strong

executive. In addition, if you look at all of the enumerated powers, broadly stated though

they be, of the president in Article Two, I think that you come to the conclusion that they

were there for a reason.

STEVENS:
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They were there to fortify the office to perform unique multiple roles, roles that Congress

can't perform, roles that the judiciary can't perform. He is the head of our state. He is our

representative in foreign affairs. He is commander of our armed forces. He is chief

executive.

What we broadly consider to be intelligence functions and I want to focus on that, that is the

collection by various means of information and the evaluation of that information when it is

important to our national security is really implied, necessarily implied in each of the

president's grants of authority.

Moreover, I think it is clear that all of those grants of authority have never been looked at

individually. They've been looked at together to define what the president's authority is. As

Louis Henkin said, the president has more than one hat. He wears them all at the same time

and he can act under one or another or all of them together.

In this regard, it's very important to note Article Two draws no express distinction between

threats or crises or emergencies that arise abroad as opposed to those that arise at home. In

Teddy Roosevelt's words, a president's responsibilities as steward of the people extend to

both.

Now, I don't have to emphasize for this committee, I know, the practical importance of good

intelligence in both of those contexts. During World War I, Winston Churchill made a point

in graphic fashion that battles are won by slaughter and maneuver. The greater the general,

the more he contributes in maneuver, the less he demands in slaughter.

And my perspective is intelligence is an essential part of that war of maneuver and perhaps

and ever more important part, given the gravity of the threats posed by international

terrorism, the gathering of intelligence, both domestic and foreign, is one of the most

important ways that our president contributes in maneuver to the security of the country.

Now if I could emphasize, I think many of the differences of view here among lawyers,

people who come at this from different perspectives really has to do with a different

appreciation of the threat, the seriousness of the threat that the country faces.
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I have to conclude that we just aren't all on the same page about that. We have not

internalized the lessons of 9/11 in quite the same way. We don't regard the risks of weapons

of mass destruction being used domestically by terrorist groups in quite the same way. In

short, I think we come at the problem from different perspectives.

Part of the reason for that is that the information about those threats is necessarily

classified. It's closely held. It's something that the public normally does not have and should

not have and requires us in a way to defer to and trust our institutions of government,

particularly the president of the United States, it seems to me, in ways that post-Vietnam,

post-Watergate culture make very, very hard for us to do.

And if I were to say that there are differences at this table, I would certainly have a

difference with my colleague and friend Phil Heymann; I think that's really where it

originates. It's fine to say we're not at war, but we're not at peace. We're in some unknown

third realm and what should we conclude from that.

I'm not sure that's going to be compelling to the people at the Pentagon who were attacked

that morning on 9/11. I'm sure it won't be consoling to those people who lost loved ones or

friends, as I did, in the World Trade Center attacks. It's not going to be very consoling to the

next victims of domestic terrorism in the United States, and it certainly won't be very

consoling if we have a catastrophic terrorist incident in the U.S.

There will be no doubt, I think, among the American people that we're not in some unknown

third realm. We are, in fact, in a grave conflict, as serious an emergency as this country has

ever, ever faced. But Phil makes another point that is excellent, which is, when will this end.

How will we ever get back to a situation of normalcy and how can we trust the president with

the exercise of those authorities that he has under Article Two of the Constitution

meantime?

Those are very, very difficult questions; ones that seem to me can only be answered by the

president together with the Congress. But Mr. Chairman, you posed at least one that sort of

fascinated me and I want to make a specific comment on it and that is, is FISA

constitutionally mandated?
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There are probably differences here on the panel about that specific question and I'll put

aside the issue of whether it is a good idea. Since I asked the question, is it required by the

Constitution, as I read the Keith case which I think is the most authoritative pronouncement

by the Supreme Court that would bear on that subject, Keith basically says with respect to

surveillance of foreign powers or agents of foreign powers, our opinion says nothing.

It does say that with respect to domestic surveillance and particularly surveillance that has

been used in criminal prosecution, we have to have some Fourth Amendment standard. But

the court went way out of its way to say that Fourth Amendment standard in a domestic

security context does not have to be exactly what it is in a criminal prosecution.

I think it is rare in Supreme Court precedent for the court to go so far as to say enormous

flexibility, why, because of the important powers of the presidency that are at stake here and

because of the important implications of that for our security.

So I would conclude from that FISA, in the context in which we normally think about it is,

indeed, not constitutionally required, but were I an executive branch official today, I would

probably still say, gee, it's a good idea insofar as Congress and the president are acting

together on the principles of Justice Stone's opinion in the steel seizure cases. That makes

sure that the president's authority is at its maximum. It gives him his greatest constitutional

sanction when the two political branches of government are on the same page about an

issue and I think the two should stay on the same page as much as possible.

But the circumstances nonetheless may require, particularly now, as I think in your

statement asked, Mr. Chairman, for somewhat more greater flexibility, somewhat greater

latitude. And I certainly would encourage that. I think the balancing we're constantly doing

on separation of powers concerns on Fourth and First Amendment concerns in this area is

one that is decisively influenced by the imminence and the gravity of the threat or the

concerns that motivate executive actions.

Those have reached something of a zenith domestically with respect to 9/11 and the

situation we now face. My government service was during the Cold War. We knew nothing

of this. Terrorism, when I was at the NSC was an external threat. It was not something that
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we thought of or had any concerns for here in the United States and certainly not in the way

that we do now.

Now, I'll close with one point and just very generally. I think getting the executive and the

Congress on the same page is important and you did a great job of that in connection with

the USA Patriot Act. The Title Two provisions, I am puzzled as well, why they have become

the poster child for oppressive, overreaching government. I think, frankly, we have kept that

balance very effectively. Phil cites one case that he thinks is extreme of one individual.

That does not suggest to me that we are in the era of the Palmer raids or the Alien and

Sedition Act or the Communist black list. It suggests to me that an executive is exercising

considerable restraint and discretion, but in defense of the presidency's powers, I don't

think any president would wish to relinquish or resign those, particularly given the

circumstances we now face.

Thank you, Mr. Chairman.

GOSS:

Thank you very much. The Honorable Jeffrey H. Smith, partner at Arnold & Porter in

Washington, former general counsel for the CIA. Welcome.

SMITH:

Mr. Chairman, thank you. I will try to keep my remarks very brief so that we can get quickly

to questions. This has been a terrific session, I think, for all of us this morning. I have

learned a great deal on how different people view many of these same issues.

Intelligence has never been more important to our national security. It's also never been

more important to understand the role of intelligence and how it impacts on our civil

liberties. We are in a war with terrorism, but we have to find a way to fight and win that war

that is consistent with the preservation of our fundamental civil liberties. To do otherwise,

in my judgment, undermines the very principles upon which our government is based and

gives terrorists the victory they haven't earned.
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I also believe that it is pragmatic that we preserve our civil liberties because the rest of the

world looks to us for leadership. Among the reasons given by the president for the invasion

of Iraq was not only to replace a brutal dictator, but also plant the seeds of democracy in a

region of the world that has known little democracy.

If we are seen by our enemies as no different from those we just overthrew, we give

ammunition to our most virulent critics that this is a war against Islam, that we do not

respect those who have different beliefs and that democracy is a sham.

Intelligence is the key to understanding the threat we face and fashioning an appropriate

response to it, that intelligence helps to identify not only the short-term threats, but the

long-term trends that cause terrorism in the first place. It's central to determining how we

wage the war. Central to the intelligence function is integrity of the intelligence process. We

are asking a great many questions about intelligence in connection with the 9/11 attacks

and the decision to invade Iraq.

If we believe the intelligence process failed going into Iraq, we must make sure that there

are no intelligence failures as we develop and implement our next steps in Iraq and I

commend this committee for the leadership you've taken on those hard questions.

We must win not only the shooting war, but also the political and moral war. That, in the

end, give us the most secure peace and that's where our values intersect with intelligence

policy -- how to fight and win while remaining a beacon to those in the Muslim world who

seek to develop genuine democracy with strong security and police forces that do not abuse

their own people.

Let me turn to a couple of specifics that the committee has asked us about. First on FISA -- I

was in the Department of State as a young lawyer and worked on FISA and what I recall

about it was there was uncertainty about whether it was constitutionally required. One thing

that was absolutely clear was that the telephone companies would not place the taps

because of uncertainty and for fear of their own liability and therefore, one of the

compelling reasons for FISA was to protect the FBI agents who actually put the tap on, not

unlike Colonel West in Iraq, and the telephone companies for fear of liability.
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So I think Phil Heymann's point is a good one in this area where there are uncertainties.

Legislation and guidelines can provide a great deal of comfort to those people who actually

have to do it. I think that is very important. On the Patriot Act, I agree that it has worked

well. I think the intelligence sharing between law enforcement and intelligence has worked

well. There are still some problems with it, I am told, at the local level, but it is working well.

I think that I agree with all -- I think all of us on the panel are very reluctant to go further

without understanding exactly how the Patriot Act has worked and I think this committee

and others up here are doing the right thing in proceeding carefully.

I want to finally address the issue of do we need a domestic security service. I believe that

law enforcement and intelligence are so fundamentally different that they cannot coexist in

the same agency. I've come to that conclusion reluctantly, but I think the time has come to

think seriously about creating a domestic security service.

My own solution or suggested solution, is to create as a first step a service within the service,

that is to say, create within the FBI a genuine intelligence agency that can eventually be

separated. It is sometimes called the "tear away Jersey option". The model I have in mind is

the way in which we eventually separated the Air Force from the Army in 1947.

I believe that a separate service is needed. In my view, it should continue to report to the

attorney general for reasons of oversight, civil liberties and effective handoff to the law

enforcement agencies. I do not think it should have arrest power. I think it should be a

classic and pure intelligence agency focused on counterintelligence and counterespionage

and counterterrorism. It ought to have as its mission to identify and engage in clandestine

collection in the United States with respect to those threats, regardless of where they

originate, that will have their impact on U.S. territory.

I think that ought to be the organizing principle of this new agency, but I recognize this as

difficult. It fits into the broader issue of intelligence reform, organizational reform. People

talk about the need for a Goldwater-Nichols Act in the intelligence business. I think that is

called for and my guess is that Congress will take that up after the 9/11 commission

reports.
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But I commend this committee for asking these hard questions and I look forward to

answering some of those hard questions.

GOSS:

Thank you very much and we turn now to the Honorable John C. Yoo, the visiting professor

of law, the University of Chicago, professor of law, University of California, Berkeley,

former deputy assistant attorney general for the office of legal counsel. Welcome. The floor

is yours, sir.

YOO:

Mr. Chairman and Ms. Ranking Member, thanks for having me and thank you for letting me

go last by alphabetical order so I could hear everybody else's comments and help formulate

some of my thoughts in response.

I'd like just to make three quick points, because also since I go last I always stand between

the members and their questions. First, is FISA constitutional floor or a constitutional

standard for searches for national security purposes and second, is this a war in where the

constitutional standards that apply during wartime and third, what might a future system

look like designed to handle the war against terrorism and the Al Qaida network.

First, as I think the FISA appeals court makes clear, FISA warrants are not constitutional

Fourth Amendment warrants. The court pointed out that probable cause determination

made by FISA is not the same probable cause determination that is required under the

Fourth Amendment for a normal criminal warrant.

Congress, I think, and the executive branch in 1978 were quite clever to use the phrase as

probable cause and warrants, but the court, I think, made clear that these were not warrants

as required by the criminal justice system. And indeed, between the period of Keith and

FISA, every lower court that came across this issue found that warrantless national security

searches were constitutional within the broad language provided by the Fourth Amendment

for reasonable searches that still fall outside the warrant context.

The second thing I would say about FISA is that certainly what -- the function performed is

that of a safe harbor provision in a sense. If the executive branch complies with FISA, it
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knows it has a supportive legislative branch for a likely finding by the courts that the search

engaged in was reasonable.

That has nothing to do with whether you could go below that standard in terms of reaching

whatever the constitutional minimum is. And that constitutional amendment that gets into

the second question is what kind of state of affairs are we in right now. If the United States is

in a state of war, then a very different Fourth Amendment standard under reasonableness

would apply -- might apply if we were in a normal state in peacetime.

I certainly respect the view that the war on terrorism might be a gray area. I think that view

has been rejected by all the courts so far that have heard the terrorism cases. All of them

have found that we are in a state of war. The president and the Congress have both agreed

that this is a war. And I think that under international law it is quite clear that this is a war. I

don't think that anyone would doubt that the September 11 attacks had been conducted by

a foreign nation that we would be in a state of war.

So why should the fact that it is a non-state, a particularly violent non-governmental

organization, as it were, why should it be the fact that kind of organization carries out an

attack that all of us acknowledge would be war if carried out by foreign nations should

somehow be able to escape the laws of armed conflict and the broader governmental powers

that would apply in war.

So if it is a war, there is two ways you could go under the constitution. One, which courts

have previously found before FISA that in a national security situation you can use

warrantless searches. Even today if you were try to operate within the current Fourth

Amendment framework set up by the Supreme Court, the Supreme Court itself has recently

said that in this area where your primary purposes are not just for law enforcement but you

have other goals than this one protecting the national security, you would be simply subject

to a balancing test under reasonableness standard and that just balances the government's

compelling interest in fighting a war against privacy interests.

It is difficult to see in what other kind of situation the government would not have a more

compelling interest to conduct warrantless searches than it does now in the middle of the
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war where thousands of Americans have lost their lives in a direct attack on the United

States.

And the third and last point and this is something that I didn't get into in my written

testimony, but prodded by your both opening statements, what might a future look like. One

thing I think is worth thinking about is whether a separation between law enforcement and

intelligence personnel makes sense. In a way it is sort of the FISA problem writ large. FISA

and the reason the Patriot Act amended it was because the Justice Department and the FISA

court thought that the way you protect constitutional rights was to separate personnel,

which in a way doesn't really make sense or that you would separate foreign intelligence

information from law enforcement information not by trying to figure out the type of

information it was and the uses to which it was put, but by not letting people talk to each

other who are essentially working on the same matters.

So the continuing separation between law enforcement and foreign intelligence agencies in

a way is just writ large, is the same problem that existed under the FISA statute and which it

corrected in the Patriot Act.

So it is worth asking whether that kind of approach still makes sense. In a way, it is a way of

really fighting the last war. FISA was really written to handle espionage during the Cold War

against an enemy that was a nation state and was using spies to try to (inaudible) the United

States and gather intelligence. That's clear to last war and you can handle that by separating

the intelligence agencies, but what we are thinking about is we're fighting a very clever,

responsive enemy and the question is, what are they going to try to do in the next war and

whether you should try to change the bureaucracy now to try to confront that problem rather

than worrying about the last war.

Thank you, Mr. Chairman.

GOSS:

Thank you very much indeed. As promised, that was an extremely rich, helpful contribution

to the committee's deliberations on the subject.
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We have only an hour and 15 minutes. I am therefore going to ask members to do the

individual math and make sure they understand that we want every member to have the

opportunity to ask questions. I am going to start with Mr. Gibbons.

GIBBONS:

Thank you very much, Mr. Chairman and I'll try to be very brief. It appears to me that

throughout the period of time that we have been a nation ourselves we've had a binary

approach to the Constitution, allowing for those applications of the Constitution in a war

environment versus a criminal environment.

We are still in that environment. We are complexed, of course, by the organic powers of the

administration to deal with certain activities that are bridging that.

The Patriot Act, therefore, attempts to bridge the binary differences between how we

approach the Constitution.

There are two questions that I have and are very quick. I'm going to ask that each and every

one of you on the first question think whether or not you can recite to this committee a

specific instance where the violation of a right of an individual has taken place with regard

to the citizens of this country and the U.S. Patriot Act after it has been enacted and signed

into law.

Has there been a violation of anyone's rights and I don't mean speculative harm, I mean,

actual harm that has been adjudicated and determined by the court.

Finally let me ask this one little brief one that perhaps somebody can address, Mr. Barr or

Mr. Heymann. There are concerns about FISA with regard to the way it allows for records,

access to records that are under Foreign Intelligence Surveillance Act, perhaps even held by

a third party individual.

What violation of an individual's right would be addressed if access to that information is

provided to a third party holder of that information, in other words, a request to get access

to information that is held by a third party. Is there a Fourth Amendment right of protection

in the privacy expectation of that information under a FISA request?
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Question one to any of you and question two to perhaps Mr. Barr and Mr. Heymann?

BARR:

The answer to question one is I do not -- I am not aware of any violation of the right of a U.S.

citizen since the enactment of the Patriot Act. I think the Patriot Act is critically important.

My view is there are still some overly restrictive areas in the Patriot Act.

The second part of your question is one of the areas where the Patriot Act didn't go far

enough. There is clearly no Fourth Amendment right interest that someone has in third

party records. The Fourth Amendment said there are certain zones of privacy we have and

the government can't get into those zones without some predicate. But the corollary to that

is if not in a zone of privacy, the government is free to serve (inaudible).

And the law is clear that when we go out and engage in transactions whether it be taking a

taxi cab, going to an ATM machine and creating a third party record, there is no expectation

of privacy. In 335 statutes in this country, federal agencies are authorized to issue

administrative subpoenas to obtain that information if it is relevant to an investigation.

So for example, the FEC can do it when it is investigating election laws. The FDA can do it

when it is investigating something relating to drugs and all they have to say is it is relevant to

one of their investigations -- 335 cases of that. And yet, in the terrorism area, where the

stakes are so high, we require the government to go to a judge on foreign terrorists.

In other words, we've created rights for foreign terrorists that no American citizen has.

GIBBONS:

Thank you. Mr. Heymann?

HEYMANN:

I have never been much worried about the Patriot Act except for perhaps its immigration

provisions, which I have not looked at hard enough. I was asked early on whether the fort

(ph) was passed, whether I thought it was a terrible piece of legislation or repressive. I did

not think so. I don't think so now. I think the exchange of information provisions and the

change in the FISA statute are fine.
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I indeed -- my point would be if there is problems with the FISA statute now, they should be

addressed by legislation. I indeed have recommended, I think, to one member of this

committee that there might well be listening (ph) to the FISA statute for visiting aliens,

allowing something less than probable cause to monitor the conversations of a visitor, not a

resident alien, but a visitor.

I wouldn't like to hereby embrace everything in a 500 page statute, and I very substantially

agree with Mr. Barr that there is no constitutional provision that is involved with getting into

records of credit cards, banks, things like that, but there are a -- Congress has passed maybe

a dozen statutes requiring protections of privacy in that area. There is a long congressional

history.

GIBBONS:

Thank you, Mr. Chairman.

GOSS:

Ms. Harman, I recognize you for your side.

HARMAN:

Thank you, Mr. Chairman. I am going to yield my five minutes for questions, but I do want

to make a one-sentence comment, which is that the quality of testimony this morning has

been absolutely superb. I am certainly smarter than I was before I heard it. I think this

hearing demonstrates why public hearings on appropriate subjects held by this committee

adds to the public debate and sophistication on critical issues. Civil liberties is obviously a

critical issue and I would like to yield my time for questions to Mr. Holt.

HOLT:

Thank you, Ms. Harman.

I'm no smarter than I started out, but I am certainly am better informed and just

overwhelmed with questions. Let me get to what I think is maybe the central question here.

I guess Mr. Barr spoke about reasonableness being the measure here, but of course, that

depends on one's point of view.
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Earlier references to the Alien Sedition and Palmer raids and suspension of habeas corpus

and so forth show that at different perceptions of threat we change our standards of

reasonableness. And so, that's why, I guess, we've tied ourselves -- I'm not a lawyer, but I

think we have tried to tie ourselves to the mast of the Constitution and deliberately

developed precedence.

That's why I think it is worth really looking more at this question that a couple of you

referred to and I'd like to ask the other panelists if they differ from Mr. Stevens and Mr.

Yoo's account of how the wall of separation between enforcement and intelligence grew up,

grew out of the Constitution and whether that changes, whether that wall shifts depending

on a time of war and whether a time of war means just a linguistic expression of war or some

other determination of war.

Let me ask anyone other than Mr. Stevens or Mr. Yoo to address this.

MILLER:

Briefly on that subject, I think that much of the concern and the testimony this morning

about the wall of separation really focuses on approaches that the Department of Justice and

the FBI developed internally over time through several administrations that were not

necessarily required even by the original FISA Act, but not grew into bureaucratic principle.

I personally had instances where I was trying to persuade Justice and the FBI to revisit some

of those principles and you know, they've been doing it this way for quite a while and it was

very hard to get them to change their mind.

And so I think much of what the Patriot Act did with respect to FISA was to tear down

barriers that had been created institutionally that were not required by the statute, perhaps

were embraced by the court over time because it was sort of the standard argument that was

being given by Justice and the FBI with respect to some of these issues.

MILLER:

The wall of separation, I think, will allow everyone -- I know Mr. Yoo in particular feels very

good about the change in FISA and the appellate decision with respect to the powers that the
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FISA court has, but I don't think that wall of separation was built into FISA originally and I

don't think the analysis today really should turn on whether we call something war or not.

I mean, I think we should just go back and read the statute, read it as amended. I think that

the change that has permitted cooperation between intelligence and law enforcement in

proper circumstances was appropriate.

STEVENS:

Let me add a sentence or two to what Ms. Miller said. We have to remember that when this

wall of separation dates from at least until World War II, because when the CIA was created,

as the chairman said, it was by statute not to have any domestic law enforcement function

and that was because Congress rightly feared what the KGB and the NKVD in those days

was doing in Russia and what the Gestapo had done in Germany.

That legacy continues to exist. The difficulty we face today is that with terrorism and other

threats, a lot of those lines don't make sense anymore. And so we have to find a new way of

still protecting our civil liberties, not having a Gestapo and yet giving the executive branch

the power that it needs to do the things that it has to do to defend us. And those are hard

lines to draw, but this process, I think, is going to draw some of that out and maybe we can

adjust some of these statutes accordingly.

HOLT:

Clearly my question was too open ended and I know Mr. Barr wanted to address it so later --

well, my time has expired and in fairness to the others. I'll have Mr. Barr submit it in writing,

perhaps.

GOSS:

That's OK. Go ahead and answer the question.

BARR:

There is clearly no requirement for separation under the Constitution and actually

separation on domestic matters does not go back to World War II. The CIA-FBI distinction is

a bifurcation based on geography -- foreign intelligence versus domestic.
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The FBI prior to FISA and all that stuff had both roles -- domestic security intelligence

collection and law enforcement. There was not this issue of separation.

Now separation in collection is terrible. It is the enemy of success and we can't allow it to

happen. They are both sources of power to the government, not limitations on the

government. But there is a practical problem that we still haven't solved. I'm not sure it's

solvable, which is once we decide to move on one track on the enforcement side, forget all

of the information that we've accumulated, but once we say now we're going to try to use

our law enforcement power against you, then the information we've accumulated becomes

exposed in the public realm. That is what we see in the Moussaoui case. It's very hard to deal

with that.

So that's a practical reason that at some point, particularly the enforcement point, you have

to make choices based on the kind of information you want to surrender.

GOSS:

Thank you. I would note the presence of Mr. Burr and Mr. Gallegly earlier. They were called

away to other matters.

Mr. Cunningham?

CUNNINGHAM:

Thank you, Mr. Chairman. I was tickled at the analogy of separation of Air Force and Army.

As a Navy pilot, prior to 1947 it was the Army Air Corps. We never lost a war. Since we

became an Air Force, we've never won one.

I would probably get a better grade in Mr. Barr's class than I would Mr. Heymann's. I think

fair and balanced at Harvard is an oxymoron and I was ready to pounce on you, Mr.

Heymann. I was ready to pounce on you, mining (ph) from your background. But I tell you

what. I enjoyed your presentation and I was impressed with it. And I think I would actually

get a better grade in Mr. Barr's class, but I would enjoy your class more, I think.

I hate people -- when I have a town hall meeting, I hate people that make a statement

instead of asking a question, but I'm going to break my rule and I'm going to make some
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statements. I'm not going to change at all.

You're right. We are in a war. If you take a look at what this committee has seen and the

amount of people that we have caught and detained and questioned, the lives that we have

saved in this country is phenomenal. The American public has no idea of what this

committee and what our agencies have done in that.

I would say that my second book, Mr. Heymann, is called "Shalom: Parts 2 (ph)" when I flew

in Israel. I wouldn't take away the Israelis' right and the things they do in self-preservation

more than I would in the United States itself.

You made a statement that you were worried where your son will be. I'm worried about if

your grandson will be and I think that's why these things are very, very important.

There was the Phoenix report -- let me give you an example. We had Middle Easterners in

Arizona preaching Al Qaida, sending out literature, went to the madrassas, preached world

jihad. Guess what? They were 9/11 pilots. There is a second group there today preaching Al

Qaida, putting out the same literature.

One of them wanted to be a pilot. He was so stupid he couldn't pass so he went to be a

copilot. Do you know what he is doing today? Airport security. And these people, I think,

deserve to be looked at. I think there is probable cause there in my estimation.

I don't know if you have seen (inaudible) Gideon, the movie, but I support it and I think we

need more sorts of Gideons like the Israelis use in this country.

I yield back, Mr. Chairman.

GOSS:

Thank you, Mr. Cunningham.

The gentleman from Minnesota, Mr. Peterson?

PETERSON:

Thank you, Mr. Chairman. I'm not sure if I'm smart enough or qualified enough to ask this

question in the right way, but the Moussaoui situation, I don't know how much any of you
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know about that or paid attention to it, but the Minneapolis office of the FBI is very

frustrated in the way this whole thing was handled. And it still has not been resolved, in my

mind.

They did not want them to do a FISA. They wanted them to do something else, which I can't

really explain, some legal criminal deal. And apparently somebody at headquarters was

reluctant to do it because it would undermine their case, because apparently whatever

happened in the past, if they were denied this, that it had some kind of negative impact on

prosecuting. So they made the decision they wanted to go with FISA, because that was less

damaging to their case.

Well, their case is so screwed up that I'm not sure if it's going to win anyway, but my concern

is that as I understand what happened and maybe some of you would know that whoever

made the decision did not understand, apparently, the higher ups in the FBI understood

they could tie Moussaoui, that Moussaoui -- you didn't have to tie him to an actual state, as

long as he was part of a terrorist organization they should have given them this authority.

Some underling didn't understand that.

I guess my question is, you all have said, well, we need to make these changes. The

Congress needs to change the law so that we can deal with this. My experience and I've been

around here for a while is whenever we end up passing, by the time the bureaucracy gets

done implementing it, it doesn't look anything like what we did. I'm not sure these folks get

it, some of these agencies. I would just like your perspective on that point of view. I have not

gotten what I consider to be adequate answers out of the FBI to this day. And I'm not so sureadequa

that even if we change the law that they would necessarily do what we were suggesting.

Am I way off base?

BARR:

This was a case where Congress set a standard -- probable cause to believe that the target

was a foreign power or an agent of a foreign power. Now that's the standard the Congress

adopted. And the problem with the FBI was they weren't sure they could meet that standard.

People who have come with 20/20 hindsight say "Well, you could have made this argument
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and made this standard". I'm not so sure. They had a guy with two knives, he made

statements about every good Muslim has to fight, you know, how does that make him a

foreign power. And that was the concern within the FBI. And that goes back to what I said

before. One of the problems here is that these rules ahead of time that Congress tries to

crack and the standards that they've carried over from the criminal justice system too often

act as restrictions on what is reasonable under the circumstances then puts agents in the

impossible position of trying to do what they know is reasonable and may be very important

versus what some rule written in a committee staff room says.

PETERSON:

But as I understand it, the top people knew that they could tie him, but the bottom people

didn't and what I am frustrated with is that I can't even get -- the FBI won't tell me who

made these decisions and who was actually involved so I can talk to them. So I wonder what

the heck they are up to.

BARR:

Actually, Senator Leahy put out a report on this. They reviewed the situation. They'd go

through the whole who stroked John on it and frankly, in an effort to say, yeah, there was

probable cause, they could have established probable cause, but I think that actually if you

look at the facts, you can see what worried them, which was the inability to tie into a foreign

government or group known to be a group and that was the problem.

PETERSON:

That was their excuse. But I'm not sure...

BARR:

That's what the law says. The other reason you get this kind of institutional behavior is

precisely because of the witch hunts and the destroyed reputations and the destroyed

livelihood that many government agents have had to face in the past 30 years when they've

been found to have made a mistake.

PETERSON:

But it's not tying them to a foreign power. It's tying them to a foreign terrorist group, which

they could have done. They had the information that tied them to that.
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BARR:

What tied them to a foreign terrorist group? What was the evidence that tied them to a

foreign terrorist group?

PETERSON:

Well, I thought they had the...

BARR:

It's very, very problematic and that's why the administration has said there's no reason not

to cover foreign individuals who are believed to be engaging in terrorist activities. They

don't have to try to tie them to a group. Why is that important under the Constitution?

HEYMANN:

I don't disagree with anything much that Mr. Barr said, but except in thinking of whether

they could have gone for it, you people know as well as any of us do the number of FISA

warrants that have been granted in a row, which is something like 14,000, I believe.

In other words, the court that Mr. Barr worries about has not been a major impediment to

getting warrants. They have granted, I believe, 14,000.

PETERSON:

The FBI wouldn't even push it.

HEYMANN:

I think Mr. Barr describes the law perfectly and except for his terrible one-sidedness about

it, I would also agree that the times make a lot of difference to them, if they're worried --

they have apparently been getting criticism from the FISA court and they tend to back away

and nowadays they'll go the other direction.

BARR:

This came in the wake of a tremendous amount of criticism of the FBI seeking FISA under

circumstances where it wasn't justified.

PETERSON:

Thank you, Mr. Chairman.
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GOSS:

Mr. Bereuter?

BEREUTER:

Thank you, Mr. Chairman. I want to thank the panel for an excellent presentation, for

stimulating our thoughts in this area. I feel fortunate to follow Mr. Peterson, because

actually he began the subject I'd like to pursue and as a result of the joint inquiry on 9/11

between the House and Senate Intelligence committees, I would have to say it is very clear

that the FBI and Justice were in error, that they did an incomplete search and an incomplete

knowledge of the statutes.

They did not have to tie it to a foreign government. They could and admitted that they had

the evidence to tie it to a foreign terrorist group and they failed to do that, so subsequently

we have instructed them that they need to inform their agents and the people in the

department here about the full breadth of their powers in that respect.

But beyond that, we hopefully will be clarifying it further, although I don't think it needed

any clarification, I think it has been used as an excuse of one of two major errors in the FBI,

the other involving the Phoenix memo.

Professor Heymann, I think if I understood a few of your comments a few minutes ago, you

said something like you think perhaps Congress should look at changing the FISA law with

respect to visiting aliens as a possibility if that is correct.

Then I would ask you why do you distinguish between resident aliens and visiting aliens if

I've understood your first point correctly?

HEYMANN:

The distinction I make is that I assume a very high percentage of resident aliens have

developed a substantial loyalty to the United States and we, perhaps, have some obligation

to them and I assume that visitors have no particular loyalty to the United States and we

have no very great obligation to them.

HEYMANN:
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That's really why I make the distinction. The statutes, by the way, in this area have made

that distinction. The administration has not, but the FISA statute and other statutes define a

category called "U.S. persons" which always include citizens and resident aliens.

BEREUTER:

But it would be true, wouldn't it, that a visiting alien or a resident alien could both have

hostile intent toward the United States? I think one staff member reminded me that Charles

Taylor was a resident alien of the United States.

HEYMANN:

I don't know.

BEREUTER:

So I am wondering how far we go in this area.

HEYMANN:

I could be convinced it was a mistake, but I would like to protect resident aliens and I think

the Congress has tried to -- one, if you're really trying to legislate in this area, a very sensible

way to do it would be to do it in the terms in the number of years the person had been in the

United States. There are other statutes that talk about resident alien -- after five years you

are eligible, I think, to apply for citizenship. That wouldn't be a bad way to make the

distinction.

STEVENS:

Mr. Bereuter, could I just observe, though, we can begin to write in internal revenue code

around exactly when and with respect to whom FISA will apply, how long a visit is necessary

and then we'll have to have some certainty about the days that we've counted. Will three

different people different (inaudible). There's a whole question here in a temporary visa that

you then violate and remain in the United States. Are you visiting or not?

The reason constitutionally the president's authorities are written as large as they are is

because at the end of the day, a great deal of flexibility and discretion is required in response

to specific circumstances.
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And I promise you, if we go down that road, if we begin writing what we think is

liberalizations into FISA in terms of increasingly detailed requirements, there will be a lot

more of these issues concerning well, at the FBI level we couldn't quite get it into the

requirement, so that's why we didn't do X, Y or Z.

And that, it seems to me, is the slippery slope that you go down. It's one of the reasons the

framers decided it's better to hold the president accountable, but to give him broad

authority. It might, for example, rather than legislating, be appropriate for the committee in

its oversight capacity to see how that discretion is being applied and not seek to fetter or

channel it from the beginning, particularly under the circumstances we now face.

HEYMANN:

If I could just argue for a second against Mr. Stevens. We do need a statute and we have a

FISA statute and we've had one for 25 years to prevent the president having the authority to

wiretap any American citizen at any time the president believes the person is acting as an

agent of a foreign power is the technical words.

We need the protection of the judiciary and we have that. My own view on not reducing the

protections for visiting aliens is, in part, a law enforcement related or counterterrorism

related issue. I don't think that when we have a guy like Moussaoui we want to pick him up

right away. I think we want to know who he is dealing with and try to find as many of the

dangerous people as we can.

And so I would try to loosen up our ability to find dangerous people.

GOSS:

Mr. Hastings?

HASTINGS:

Thank you very much, Mr. Chairman. Mr. Chairman, I applaud you and Ms. Harman and

all of us for having this open hearing and the extraordinariness of the witnesses that are

here. The tragedy is the limitation of time not just in our ability to answer questions or your

ability to put information to us. I would urge perhaps in the future even as much as a one day

retreat with the same and other individuals with the focus being pretty much the same but
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maybe in an effort to give us some clear direction about what I agree with Mr. Barr about is

an ample and an abundant amount of confusion with reference to the laws that we have the

responsibility in dealing with oversight in.

Mr. Barr, you raised one thing that peaked my interest, suggesting that it is appropriate that

people be detained until hostilities end. In the war as defined today against terrorism, I

don't see any end. What then do you do with the individual be he or she an enemy

combatant or however they come into detention.

When does that person have something else address them in some kind of system?

BARR:

Well, first, to the extent that they are an American citizen, at least, they do have access to

the U.S. courts in terms of the writ of habeas corpus which cast the validity of their

detention, in which case there would be some type of review as to whether this was a

pretextual detention or whether there was some basis for determining that person was an

unlawful combatant.

With respect to foreign persons who were being held as combatants, at least the initial

judgment as to when hostilities end is invested in the president and it's largely diplomatic

and political checks.

HASTINGS:

Left to that kind of determination, then, it's Guantanamo forever. I don't ask for a response.

It just troubles me. I have found no reason to believe that the law in its present state does not

cover every aspect of what is needed for investigative purposes or by the authorities that

have that responsibility inclusive of FISA.

And I don't even quarrel that much with certain aspects of the Patriot Act. I think what goes

unsaid here is with Jane Lunchbucket, if she is worried all is worried about Big Brother. And

that's basically covering that realm whereas we are sophisticated enough and intellectual

enough to carry it to another level talking about something about terrorism, and she buys

the ticket to Florida with a credit card, she's not worried about privacy, but an amalgamation
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of all the information about her, I would think, would create some reasonable expectation of

privacy.

I guess what we really ought know and can any of you tell us is, can the FBI do its job. I think

it can. They caught terrorists and tried them -- the U.N. bombers. We've caught domestic

terrorists and tried them; the Oklahoma bomber and courts have been very protective.

I remember so vividly of law enforcement people crying the blues about Gideon and

(inaudible) and those decisions. And do you know what it did. It made them make better

cases. That's really all it did. As a matter of fact, I was scared sometimes I wanted to go back

to the old system because I could win cases when the law enforcement people would mess

up.

But in this instance, I just -- can the FBI do its job or is it sufficient in its present form

modified, I think, by Mr. Mueller and Attorney General Ashcroft in a helpful way to get

things done. Do you all feel me on that at all? Ms. Miller?

MILLER:

There are several questions in there. I certainly think that from the outside at least I think

the steps that Mr. Mueller has taken to try to bring the FBI forward into dealing with the

problems after 9/11 have been very, at least as I said on the outside, very useful and

productive.

I do have a bias, as I think you do that the criminal justice system can, in fact, work in most

instance and probably should be our first line approach.

HASTINGS:

Thank you, Mr. Chairman.

GOSS:

If one of you wishes to answer the question please do. I think it's important. It's a reasonable

question and I think we'd be interested in the answer.

STEVENS:
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Could I just make a brief comment? I think the question is what is the FBI's job? Because

your comment was prefaced by a concern about Guantanamo Bay and indefinite detention.

I think of Guantanamo Bay as the armed forces job, not the FBI's job. Let me comment just

on that part of the armed forces job that you asked about.

Lots of concern has been expressed about this notion of indefinite detention at the

discretion of the president. But the fact of the matter is, we're only two years from the World

Trade Center and the Pentagon bombings. If you consult your criminal statutes, you will

find innumerable crimes in the United States that call for terms of imprisonment of 30

years. I think that if you are found by the president to be in cahoots with Al Qaida, that it is

not unreasonable that you might be detained for two years or many more.

But at the end of the day, it's the president who has the kind of information, as Mr. Barr

indicated, to make the determinations about when that term of detention would end and my

own sense is that it will be used by a future president very conscientiously and humanely.

That is what we would expect. I'm sure that is what we would all demand.

YOO:

Just a perspective from international law about your question. In the past, wars were over

and prisoners were released because you would sign a peace treaty with a foreign nation and

that foreign nation was then responsible to enforce the peace on its own citizens.

You don't have that situation with the Al Qaida terrorist network, so a peace treaty is not the

way you figure out when the conflict is over. So what does a peace treaty represent? Back

when countries started using it, you could look at examples of non-state warfare that existed

before the Peace of Westphalia in 1648. And essentially the test had been when the enemy

could no longer pose a threat to harm your country.

And so if you were to apply that test here, people currently in detention in Guantanamo Bay

and the United States would have a right to release when hostilities with Al Qaida were over

such as their capabilities were sufficiently degraded so that they could not launch attacks on

the United States or its troops or citizens anymore.
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SMITH:

One sentence on Guantanamo, Mr. Chairman, my problem is not that we're doing it. My

problem is that we're doing it unilaterally. I would much prefer to see an international

tribunal, some sort of international process as we've done in the Balkans and in Central

Africa.

HASTINGS:

Thank you, Mr. Chairman.

GOSS:

Thank you, Mr. Hastings.

Mr. Burr?

BURR:

Thank you, Mr. Chairman. To all six of you, our gratitude for your willingness to come in

and for your expertise you bring to the issue. I can assure you I don't hold the same

expertise, so I will try to ask some questions quickly in layman's terms.

Mr. Barr, in your testimony you said and I quote, "As the Supreme Court has observed, the

Constitution is not a suicide pact, but rather confers the powers to use all means necessary

for its own preservation and defense. No foreign threat can arise if the Constitution does not

empower the president to meet and defeat and I would ask all but Mr. Barr, do you agree or

disagree with that. Let me start at that end.

HEYMANN:

I would never disagree with Mr. Barr.

STEVENS:

In your briefing materials there is a report that I authored just shortly after September 11 for

CSIS concerning the president's authority with respect to the use of the armed forces in

homeland defense. And it argues very strongly that the president's authority expands in

times of grave emergency. So, I would say yes, absolutely.

BURR:
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Mr. Heymann?

HEYMANN:

I haven't seen that and I am a little -- I'd like to think about it a little, but I certainly don't

believe the president has the authority to do whatever he wants. I certainly don't believe the

president has the authority to do whatever he thinks has to be done whenever he thinks

there is a danger.

BURR:

So that would be a no. Thank you.

Ms. Miller?

MILLER:

I guess I would associate myself with Mr. Heymann, because I think that the president

maybe -- I don't know if you can do yes or no in quite that way. As a former official in the

executive branch, I have always -- my role often was to defend and I believed in defending

executive branch and the president's prerogative to take care of the country in time of war.

BURR:

That would be no.

MILLER:

OK.

BURR:

OK. Thank you.

Mr. Smith?

SMITH:

Sadly, I have to vote no in the same way Professor Heymann and Judy Miller have voted no.

But reluctantly, because I agree with the sentiment of Mr. Barr's statement.

BURR:

Let me ask you, Mr. Heymann, is there a difference between Pearl Harbor and 9/11?
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HEYMANN:

There are a lot of differences.

BURR:

What happened to America is different in either attack?

HEYMANN:

Two days after Pearl Harbor, we were faced with a conflict with a Germany that probably

had 70 million people, armor, the biggest air force in the world, accompanied by Japan,

probably had 15 million, 16 million people, Italy, 40 million, 50 million. There is a lot of

difference between that and 500 people with box cutters. And I don't mean to understate

the danger of Al Qaida. I think we're in a new world after September 11.

BURR:

Are we at war?

HEYMANN:

I don't think we're at war.

BURR:

Mr. Smith, are we at war?

SMITH:

I think we should think of ourselves as war.

BURR:

Well, your testimony said we are at war. We are in war with terrorism.

SMITH:

In my mind it helps to think of this as war, yes. And the Congress has not declared war.

BURR:

Isn't the separation that I've heard this morning really over whether you think we're at war

or not?

SMITH:
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With all due respect, sir, I think that oversimplifies it a bit. What we're saying is what

Professor Heymann said. We're facing a very different kind of war that we've not faced

before. One of the difficulties we're having, I think, is we tend to project what we've done in

the past with respect to legal theories and constructs into the future.

I think all of us are saying we need to think differently about it so that we can craft some new

ways of fighting and winning this war, but without harming our gut...

BURR:

I don't think we're all after the same objective. In the same statement you said we're at war

with terrorism, but we must find a way to fight and win the war consistent with the

preservation of fundamental civil liberties.

Have we protected those fundamental civil liberties to date?

SMITH:

As far as I know, yes.

BURR:

OK. Let me ask you one other area of your testimony. I was struck by your comment on page

three where you said when we obtained the KGB archives, we learned that the KGB was

terrific in collection of intelligence information about the West, but they were terrible on its

analysis, and I'm quoting here, "the reason, of course, was that they couldn't tell Stalin the

truth", end quote.

In the next sentence you go on to say that we need to make sure that we not only have

adequate collection, but also a process that assures the unvarnished analysis reaches ouradequa

most senior policymakers. I just want to give you an opportunity to make it clear. You're not

in any way suggesting that the president and the intelligence community are in any way like

Stalin or the KGB.

SMITH:

Of course not. Thank you. I would never have suggested that. But the point is simply and

this committee, among all others, has as one of the things that I am sure is central to what
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you're trying to do is to preserve the integrity of that process and make certain that the DCI

and all the great men and women who work for him can speak truth to power because that is

essential in making valid decisions in a democracy.

BURR:

I thank you. Mr. Chairman, my time has expired.

GOSS:

Thank you, Mr. Burr. Mr. Ruppersberger?

RUPPERSBERGER:

It's a great panel and I wish we had a lot more time that we could discuss a lot of the issues

that you've raised. I'd like to get into the -- referred, I think, Mr. Smith, about the FBI and

putting aside the capability and the effectiveness of the FBI, do you view the civil liberty

implications of keeping domestic intelligence a function within the FBI as opposed to

creating a new agency. In other words, what really -- you touched on it in your testimony,

but could you broaden why you feel that you think there should be a separate entity.

SMITH:

My principle reason for favoring a separate entity is because I think it would be a more

effective intelligence service if it were separated from the law enforcement function. With

respect to civil liberties, my preferred answer would be to have a collection agency part of

the Department of Justice but without arrest authority, because I think that gives greater

confidence that they would be less abusive -- potentially less abusive of civil rights than one

that also has arrest authority.

Now, my civil libertarian friends disagree with that. They think that they need to have -- any

domestic law enforcement agency ought to have arrest authority because that enforces the

discipline that goes with it. That's a close call, but one that we have to think about.

RUPPERSBERGER:

Let me ask this to anyone on the panel with respect to the focus of the CIA. I mean, since

9/11 a lot of things have changed. I, from a personal point of view have observed, I think, a

tremendous amount of teamwork with all the intelligence agencies, which is the main
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reason why I think we haven't had another 9/11. We need to go a lot further, I'm sure, but

how about the CIA's ability to do more in the United States.

Right now I assume they're working through the FBI. Do you think we need to look at that,

the CIA's role since 9/11?

SMITH:

Just to kick it off without taking any time, I do think that keeping your foreign intelligence

agencies and your defense department out of domestic roles is a very good idea all over the

world. The primary reason is because you want to train foreign intelligence agencies and

soldiers to behave in ways that you don't want people to behave -- you don't want the

government to behave domestically.

RUPPERSBERGER:

How about when you are following a lead or a suspect.

HEYMANN:

You shouldn't have to drop a lead.

SMITH:

Well, do you think the way it is constituted now that there could be a violation? Say a CIA

agent is aggressively pursing someone in the United States, someone who might be an

American citizen but part of an Al Qaida cell?

STEVENS:

As you know, the CIA is operated in this country from its conception. It's collected

information voluntarily. It is in fact, done some clandestine collection operations in the

United States with cooperating sources.

The difficulty is if it begins to take on the color of a much more aggressive domestic

presence, I think I am troubled by that. I would much prefer to have it done either by the FBI

or by a new domestic security service.

RUPPERSBERGER:
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While I have you here, I want to get back to the issue of the FBI also. I would be a little

concerned and I would like you to comment on my comments, but if we were to create

another domestic agency, are we, number one, in the amount of time it's going to take to do

that, we really need all the manpower we have to focus on what is on the plate at this time

and if you look at homeland security, we've got a long way to go there. It's created a lot of

bureaucracy. I'm sure there is a lot of wasted money at this point.

Wouldn't it be better to take the best you have within to maintain either the goals that we

have now and not move forward to create another agency with another bureaucracy? We

have enough bureaucracies already.

STEVENS:

I agree. That is, in my mind, the compelling argument to leave it as it is and to create as I

and others have suggested, a service within the service, that is to say, an intelligence

collection service within the FBI. To my mind, at some point we ought to begin to think

about trying to separate it, but if it works within the FBI, then I am all for that as well.

RUPPERSBERGER:

Do you see any negative implications by leaving it where it is now and moving forward?

STEVENS:

I think Director Mueller should be given ample opportunity to try and make it work. If it

doesn't work, we can think about separating it.

RUPPERSBERGER:

Mr. Barr?

BARR:

I was going to say I agree with you, Congressman. The more you stovepipe functions, the

more you create inefficiencies where you have to rebuild coordination.

I think right now when you look at the FBI, they don't have an artificial distinction between

domestic and foreign. They are allowed to operate overseas and target organizations in

conjunction with the CIA. But I think we have to fuse their operations together in dealing
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with the phenomena of terrorism. I think that's starting to be done, bringing the skill set of

the CIA and the FBI together.

RUPPERSBERGER:

Mr. Yoo, my time is up, but you can keep talking.

YOO:

I thought maybe a creative solution might be in the short term to look at the way the military

interacts with law enforcement, even though there is something called a Posse Comitatus

Act. There are several members of the panel who are far more expert at that than I.

But there is a similar bar on the military operating domestically, yet the Defense

Department and law enforcement come up with a lot of creative solutions where the

Defense Department can provide a lot of infrastructure, a lot of support, but the primary

person who is always in contact with American citizens is still the Justice Department or the

FBI official, but DOD is very active domestically now, consistent with the Posse Comitatus

Act.

So you could read the National Security Act perhaps in the same way as to the police

function, the bar and police functions for the CIA.

BARR:

Might I just add something? This goes back to Chairman Goss' opening statement. What

you've heard here, I think, are policy judgments. I mean, the notion that the national

security act was correct in keeping the CIA out of the domestic realm.

I do not think that they are constitutionally mandated. They may be exactly the right thing

for us to do, but you could have written a National Security Act in 1947 that allows CIA to

do extensive domestic intelligence collection.

I think you need to take these comments as policy judgments and not from a constitutional

legal point of view the way it has to be.

GOSS:
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I'm going to call now on Mr. Reyes noting that Mr. Boswell was here and Ms. Eshoo has

joined us and we've got exactly 15 minutes before we have an adjournment vote or vise

versa followed by something else.

Mr. Reyes, you're on.

REYES:

Thank you, Mr. Chairman. Before coming to Congress, I spend 26 and a half years in

federal law enforcement and in the mid- '80s there was the decision made that we were

going to go to war. And that war was the war on drugs. And we've been in the state of war on

drugs since then. So when my colleague, Mr. Burr, talks about is it useful to think of

ourselves as in a state of war, I would submit that it really simplifies things for many people

to have that mentality.

But the reality is that that when we talk about a war on terrorism and even when we compare

the retaliation against the Taliban in Afghanistan versus what we've done in Iraq, I see those

as two completely different issues. And one was, I think, a necessary part of the war against

terrorists. Another was an elected or a decision that we made electively to go there.

And I ask that question, or I preface my question that way because there are a number of

issues that I think are important in this issue. One of them being that I spent a lot of time

debating my colleagues in Congress on whether or not we should militarize the border,

whether we should protect our borders with our military, irrespective of the fact that our

military is stretched thinly. It's over-committed, it would be highly expensive, and those

kinds of issues, at least at this point, don't seem to matter when we get into those kinds of

debates.

But my question to you concerns with posse comitatus and the first one is that in this era of

homeland defense against what people accept as asymmetric threats, have the support of

the military to law enforcement changed from passive to active. Has that, in fact, or is that in

fact redefining how we look at posse comitatus and the issues relative to being able to

support whether you're talking about war on drugs or you're talking about war on terrorism

or however else you couch that mindset.
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So I'd like a comment on that.

MILLER:

Maybe I could start. For a long time, as you noted, with the war on drugs, before the war on

terrorism, the Department of Defense has provided, and as John Yoo said earlier, has

provided a lot of technical support to law enforcement and Congress has authorized that

support specifically in statutory provisions in Title 10.

I view that as relatively speaking passive support. They are not in the lead. They are not

interacting on a one to one basis. The opposite of that, though, the kind of migration of that

occurred in the war on drugs in the Southwest border, if you will recall, when several young

Marines confronted a young man who was herding goats and he ended up being shot. And

we had enormous sets of reactions in Texas about how inappropriate that action as it turned

out obviously was in terms of the result that the Marines took.

In my own line and it is a policy line based on the policy judgments of this Congress --

actually the Congress in the 1870s made and has now changed is that having active

involvement of DOD and law enforcement and interactions directly with U.S. citizens is not

a good idea. It wasn't a good idea before and it isn't a good idea except in cases of extreme

emergency.

The Congress has also enacted statutes in Title 18 that allows the president to draw on

whether it's an insurrection but also in chem-bio and nuclear events the president can take

troops and use them in ways that they otherwise would not be able to.

But I think that's the exception that defines an otherwise good rule of not being active.

STEVENS:

I agree. The decision not to use regular military in the United States is a policy decision and

it has been made in the area of law enforcement, in the area of suppressing insurrection or

repelling foreign forces there is no such restriction. The drug war was a metaphorical war in

large part and there was prudential judgment that drew more and more on military

resources for that and we can debate that.
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STEVENS:

The war on terrorism is a real war. It's not a metaphorical war. But still, as a general rule, it's

best in my view not to use regular military except when there is no other choice, precisely to

protect its relations with the civilian population.

So I do think existing authorities are sufficient to allow the drawing of military resources to

the extent needed in the war on terror.

HEYMANN:

If I'm silent you won't think I agree that the war on terrorism is a real war.

GOSS:

Ms. Eshoo? I'd advise members we've got about nine minutes or so.

ESHOO:

Thank you, Mr. Chairman. Good morning to you and to our ranking member. I want to

salute you both for having this public hearing. Public hearings of the House Intelligence

Committee are a rarity and I want to thank all of the distinguished individuals that make up

the panel this morning, because I think you underscore how important it is when we do have

a public hearing that the issues that you are here to discuss and advise us on today, how

important they are in the life of our nation.

I wish I had a dime for every constituent who has come up to me and raised the issue of the

Patriot Act. It is somewhat of a phenomenon, I think, in our country that the whole issue of

civil liberties, what the Patriot Act contains, doesn't contain, what people's views are about

them is somewhat of a real movement in the country.

And most frankly, I would have never predicted that. I would have never predicated that.

There are city councils from the smallest communities in the most unpredictable places to

predictable places that have taken stands on this in opposition to it. Every time constituents

raise it at town hall meetings or bump into me in the grocery store or anything in between,

even at the League of Women Voters, the distress and the unsettled feeling that people have

about this. It's there and you can always debate how people think, but there is a real emotion

to this as well and you can never tell someone they are wrong for how they feel.
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So in this discussion of civil liberties, the possible infringement on civil liberties, what

provisions of the U.S. Patriot Act cause you the greatest concern with respect to civil

liberties? Do you think there is anything wrong with it, with the Patriot Act? Many of us,

obviously, hold our own views as we continue to look at this, but I might say, when we voted

on it, emotions were high in the Congress. So we are not the most dispassionate people

either. It passed by an overwhelming margin and I think that many of us are looking at what

may be fiction and what is fact, what needs to be committed to and continued and what

needs to be reviewed.

But I would be very interested to know what your views are on this, understanding that we

don't have a lot of time, but in my area in many ways it's the $64,000 question.

Thank you.

GOSS:

I'd advise members that there are seven minutes left on a motion to adjourn and that will be

followed by two five minute votes. That will not mean that I will be leaving to vote on the

adjournment vote, because I'd like to hear whatever answers you offer.

HEYMANN:

I'm not really answering your question. I'll leave that to my colleagues, but I would like to

say the need for renewal of the Patriot Act hopefully will be an occasion when the Congress

will look at not only the criticisms, which I don't think anyone in the panel has many of, but

also what new powers are necessary, which I don't know, I don't have a lot in mind, and also,

what things should be regularized.

What is it that we are doing now under presidential authority -- I know this is not a

unanimous view of the group -- that should be regulated, should be passed by legislation

and should be done in the way that involves judicial review. In other words, I think the

whole question of the long term future of what is either a war or not a war on terrorism, it

doesn't make much difference at this point, ought to be opened at that time rather than

simply thinking of it as how to undo Patriot Act One or to pass Patriot Act Two.

MILLER:



12/17/2018 CQ

https://plus.cq.com/doc/congressionaltranscripts-892490?3 60/65

Could I make a follow up point which is that I think that in addition to the fact that the

Patriot Act has to be renewed, the Congress built in a lot of provisions requiring the

Department of Justice and others to come up and report what they were doing, whether in

closed session or in open session, depending on the sensitivity of the issues.

The impression one has from the outside is that that hasn't really happened. I may be wrong

about that. But it appears that that hasn't really happened and I think that perhaps has fed

the emotional -- I don't know what your constituents are thinking or worrying about, but the

lack of information certainly has fed the librarians by up until the time the attorney general

then did make a statement about it.

ESHOO:

It's a very distinguished area. It's the Stanford University area -- we have more Ph.D.s in the

district than any other place in the country, but that's not to say that they are very solid,

average communities. It has it high ends to it. But it crosses political spectrums, economic

spectrums, ethnic backgrounds. It's really quite amazing to me. It really is.

BARR:

I think it's not unusual in public opinion that the strength of feeling is sometimes inversely

proportional to the extent of knowledge and understanding, particularly on issues of this

kind.

And that's why I think, Congresswoman, public hearings of this committee, other efforts to

generate an open debate, a greater sense of transparency to the extent that is possible on

these issues, is the very best thing that we could do because I think as almost the unanimous

sentiment here it suggests with respect to whether there are really big problems in Title

Two, they aren't apparent to us, at least not to me.

ESHOO:

Is that the consensus of the panel?

MILLER:

I would just, if I could perhaps, but with a sort of asterisk that I do actually think that some

further reporting about how Justice has actually used these. We're asked can you point to a
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misuse, there is just a dearth of information, so the provisions as passed may be fine, how

they are being implemented is the question mark.

ESHOO:

I raise this with constituents as well. Well, I think this is a very important discussion.

Obviously all the things that haves been raised here are important. I think at one of the

tougher times in the history of our country that the mark of maybe courage and leadership is

to ask important, hard questions, that we probe ourselves. I think that this public hearing is

part of that and I thank you, Mr. Chairman, for agreeing to have it and I thank all the

witnesses very, very much.

Can I use you as a resource if I pick up the phone and call you? All right? Thank you.

GOSS:

Thank you very much. I'm sorry that the procedures and circumstances of the legislative

branch are mysterious as well and it seems that when we are doing something of great value

that sometimes we are asked to think about lower priority matters, like adjournment votes.

I do want to say this is clearly unfinished business but this has been a huge launch in an area

that is of critical concern and everybody had given us a great deal of useful guidance,

experience, anecdotal, thoughtful evidence and we would very much like to look at the

panel as a resource.

Obviously as in analytical intelligence we all know that there are differing opinions and

sometimes we don't get the consensus without an asterisk and I suspect we'll have a few

asterisks before we get through.

Just to set the record to make sure that there are still some people in the United States who

are pleased about the Patriot Act, I do have a letter, which I will put in the record from a lady

in Tampa, which says very clearly that she feels safer because of the Patriot Act. So it cuts

both ways.

I also do think that there is not much danger in the wonderfulness of our free democratic

open society, that if there is misuse of the Patriot Act, that somehow we'll be reading about
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it very quickly, because I know there are many who are looking for misuse as a safeguard, as

appropriate. We are held accountable and that is exactly what makes us work as well as we

do.

I have a series of questions, which I would like to also reserve the right to correspond with

you or talk with you individually to try and get some further guidance on this. These are

complicated. We're talking not only about the management of the community and how best

to set it up so that it works more efficiently, but with the flexibilities and the safeguards that

need to be there. We are also worried about understanding that we have the capabilities to

fit the threats against the vulnerabilities which we now pretty much understand in a free

democratic open society and the type of war we're fighting.

As you all have said, one way or another, it's different and we need to be able to adjust to

that and this is part of that process. Obviously those of us who are not trained in the law will

have a little more difficultly understanding the legalities and I am reminded that lawyers

sometimes use different words or the same words that have different meanings.

I know that when I am speaking to a lawyer about the simple English word "probe", it means

one thing. When I am talking to a doctor about a probe it means something else. And I want

to make darn sure I understand the difference.

I think we have some problems like that with our language and some built in prejudices as

we start some of these dialogues. I think it is very important that we try hard to understand

each other.

So I thank you in that spirit. I thank you for that contribution today and I adjourn the

hearing.
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TESTIMONY OF WILLIAM P. BARR 
FORMER ATTORNEY GENERAL OF THE UNITED STATES 

BEFORE 
THE HOUSE SELECT COMMITTEE ON INTELLIGENCE 

          OCTOBER 30, 2003 
 
 

Mr. Chairman and Members of the Committee, it is a pleasure to provide my 

views on the adequacy of existing law to protect the Nation from attacks by foreign 

terrorists; the significance of the PATRIOT Act adopted shortly after the attacks of 9/11; 

and the organization of our domestic intelligence and counterterrorism activities.  By way 

of background, I served in the Administration of President George H.W. Bush as 

Assistant Attorney General for the Office of Legal Counsel, as Deputy Attorney General, 

and ultimately as Attorney General of the United States. During these years I was 

substantially involved in U.S. counterterrorism efforts and national security matters. 

Previously, I also served on the White House staff and the Central Intelligence Agency. I 

am presently Executive Vice President and General Counsel of Verizon 

Communications. The views I express today are my own and do not reflect the views of 

any governmental agency or corporation with which I have been or am presently 

associated. 

 

I.   Constitutional Framework 

Let me start by making some general observations about the legal framework 

governing our efforts to defend the nation against attack by foreign terrorists. 

 

One of the questions the Committee has asked is whether existing law is adequate 

to provide for fighting terrorists. I think the answer ultimately must be “Yes.”  But that is 
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because I believe that the critical legal powers are granted directly by the Constitution 

itself, not by Congressional enactments.  When the Nation itself is under attack by a 

foreign enemy, the Constitution vests the broadest possible defense powers in the 

President. As the Supreme Court has observed, the Constitution is not a “suicide pact,” 

but rather confers the power to use all means necessary for its own preservation and 

defense. No foreign threat can arise that the Constitution does not empower the President 

to meet and defeat. 

 

For decades leading up to 9/11, and to some extent since then, there has been 

confusion about the proper legal model to apply to our counterterrorism activities here at 

home. There has been a tendency to view them primarily as law enforcement activities 

rather than national defense matters. This makes a difference because the scope of 

governmental power, and the restrictions on that power, varies according to the kind of 

function the government is performing. In this regard, the Constitution distinguishes 

between two different functional realms:  

 

The first is where the government is acting solely in a law enforcement capacity. 

Here the government’s role is disciplinary – sanctioning an errant member of society for 

transgressing the internal rules set within the body politic. The government is seeking to 

investigate, detain, and ultimately punish persons because their actions constitute 

violations of our internal laws. In this realm, the government’s actions are subject to the 

greatest constraints. Indeed, the presumption largely lies against the government; the 

accused is afforded numerous rights to which the government’s interests are 
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subordinated; courts are interposed as the arbiter; and the government must satisfy strict 

standards – “probable cause” and ultimate proof “beyond a reasonable doubt.” The 

premise in this realm is that it is better for the government to fail than to make a mistake. 

  

The second situation is fundamentally different. When a foreign enemy threatens 

the nation, our body politic is not using its domestic disciplinary powers to sanction an 

errant member but rather is exercising its national defense powers to protect against an 

external threat and preserve the very foundation of all our civil liberties. When there is a 

state of armed conflict, Presidential war powers are at their apex. The Constitution vests 

in the President -- both as Commander-in-Chief and as an inherent element of “Executive 

Power” -- the ultimate responsibility for determining what actions are necessary to defeat 

the aggressor.  Here, the Constitution gives no rights to foreign forces attacking the 

United States. The rights criminal suspects have under our domestic justice system are 

inapplicable. The Constitution is concerned with one thing – destruction of the enemy. 

Having chosen war, the enemy’s fate is judged by the rules of war. Within the realm of 

national defense, the premise must be that the government cannot be permitted to fail.  

 

How do our counterterrorism efforts fall within this structure?  There can be no 

doubt that combating foreign terrorists is a matter of national defense and falls squarely 

under the war power. The terrorists we face today are well-organized foreign forces that 

have publicly declared war on the United States; called for the killing of Americans 

wherever found; built up a global network of facilities and cells geared to make war on 

the United States; carried out a series of attacks on Americans, including the attacks on a 
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naval vessel, barracks, embassies, and the highly-coordinated attacks of September 11 in 

our homeland; actively sought weapons of mass destruction; and vowed to continue these 

attacks. This goes well beyond any threshold necessary to establish a “state of armed 

conflict” and mark these organizations and their adherents as “unlawful belligerents” 

subject to the laws of war. 

Furthermore, foreign terrorists are subject to the war power whether or not there 

has been a formal declaration of war. It has long been established that, whenever foreign 

forces attack the United States, the President is “bound” to use his war powers to resist by 

force regardless of any declaration: “[I]t is none the less a war, although the declaration 

of it be ‘unilateral.’” The Prize Cases, 67 U.S. 635, 668 (1862).  And it is equally settled 

that those who engage in irregular operations against the United States -- “secret 

participants in hostilities, such as banditti, guerillas, spies, etc.”  -- are subject to the laws 

of war. 11 U.S. Op. Atty. Gen. 297, 307 (1865).  Moreover, the status of a foreign 

terrorist as an unlawful belligerent does not change depending whether he is inside or 

outside the United States. As the Supreme Court noted in the now famous case involving 

the military trial and execution of Nazi saboteurs, never in the history of our Nation have 

foreign enemies who infiltrated our territory been accorded the status of civilian 

defendants with all the rights enjoyed by citizens of the United States.  See Ex Parte 

Quirin,  317 U.S. 1, 42 (1942). 

What does it mean, as a practical matter, when we choose to deal with terrorists as 

belligerents under our national defense powers?  It means that we confront them as 

enemy combatants not as criminal suspects; that we can conduct searches against them 

without meeting the standards of the criminal justice system; that when we seize them we 
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are capturing them, not arresting them; that we detain them to incapacitate them, not 

antecedent to bringing criminal charges; and that we can hold them until we deem 

hostilities at an end, not for a pre-determined sentence. 

Significantly, while foreign terrorists clearly fall under the war power and can be 

responded to accordingly, the government may also choose to treat their actions as 

violations of law and wield its law enforcement powers against them. Terrorism can 

constitute both unlawful belligerency and a crime.  Indeed, over the past 30 years, 

Congress has passed a series of statutes criminalizing virtually every aspect of 

international terrorism. This has provided valuable tools to the government. 

Internationally, it has created a mechanism for sharing evidence, extraditing suspects, and 

obtaining complementary enforcement actions or investigative cooperation from other 

governments. Domestically, it has provided an alternative set of tools the government 

may use to investigate and incapacitate terrorists or to induce their cooperation.  

The critical point, however, is that the terrorists’ potential status as combatants or 

criminals are not mutually exclusive categories. The fact that terrorists’ actions have been 

made criminal does not preclude the government from treating them as enemy 

combatants without any rights under our criminal justice system. Conversely, the fact that 

terrorists are unlawful belligerents does not preclude the government from wielding its 

law enforcement arsenal against them. In short, the status of terrorism as both a crime and 

unlawful belligerency confers two alternative sources of power, and the government is 

free to use either or both. 
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II. Adequacy of Current Statutes 

 

  Unfortunately, in the wake of Watergate and the Vietnam War, and prompted by 

several sensational instances of abuse, our county embarked on a 30 year campaign to 

curtail the powers of our security agencies. A mindset developed during this era that all 

national security issues could be dealt with within the framework of our criminal justice 

system or pursuant to carefully-hedged, detailed procedures derived from that system. 

Many either denied or made light of the notion that the President had Constitutional 

responsibility for judging what was required to protect the nation’s security.  Numerous 

statutes were passed, such as FISA, that purported to supplant Presidential discretion with 

Congressionally crafted schemes whereby judges became the arbiter of national security 

decisions. 

 

 I believe that many of the statutes enacted in this period were too restrictive and 

posed significant problems for effective counterterrorism efforts. In the wake of 9/11, 

however, two steps were taken that have gone far toward redressing the balance. First, the 

President’s order on military tribunals has underscored that terrorism -- in the final 

analysis -- is a matter of national defense and that, apart from whatever statutory tools are 

in place, the President has broad powers to protect the nation. Second, the PATRIOT Act 

fixed many of the problems with FISA and filled a number of other gaps in our 

surveillance and intelligence collection laws. 
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FISA, enacted in 1978, is the principle statute controlling the power of the 

government to gather foreign intelligence information within the United States, including 

intelligence on international terrorism. To justify a search, it required the government to 

establish to a special court that there was “probable cause to believe that the target … is a 

foreign power or an agent of a foreign power.” Further, FISA required that an executive 

branch official certify that “the purpose of the surveillance is to obtain foreign 

intelligence information.”   

 

One of the chief problems that arose under FISA was that this latter “purpose” 

provision became construed as requiring that the primary purpose of the surveillance had 

to be for foreign intelligence. This resulted in the notion that a “wall of separation” had to 

be maintained between intelligence and law enforcement activities. This, along with 

restrictions on the use of grand jury material, critically impaired our counterterrorism 

efforts by preventing coordination and sharing between law enforcement activities and 

intelligence activities.  The single greatest accomplishment of the PATRIOT Act was to 

remove this wall of separation by requiring that a FISA surveillance only have collection 

of foreign intelligence as “significant” purpose. This now opens the way for the kind of 

closely integrated effort between law enforcement investigations and intelligence 

gathering that is essential. 

 

While the PATRIOT Act was a major step forward and remedied FISA’s most 

severe problems, I believe FISA remains too restrictive in a fundamental respect. It still 

requires that the government establish “probable cause” that an individual is either “a 
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foreign power” or an “agent of a foreign power.” Where a foreign individual is 

concerned, the government must still show he is acting “on behalf of a foreign power.” I 

believe that this makes the standard too high and too inflexible.  The Moussaoui case 

shows how potentially catastrophic this standard could be. After Moussaoui was 

detained, FBI officials felt they could not establish an adequate basis under FISA to 

search his computer. They had little to establish a nexus to a foreign power. While 

apologists for FISA have advanced tortuous arguments that the “probable cause” standard 

could have been satisfied in that case, the truth is that it was quite problematic. As a 

result, the FBI was unable to get access to the computer until it was too late. Had there 

been information in the computer that led to exposure of the 9/11 plot, timely access 

could have saved 3,000 lives. It is easy to see that this same problem will repeat itself in 

the future. 

 

I question this standard in two respects.  First, there is no reason why it should not 

apply to foreign individuals instead of requiring a nexus with a foreign “power.”  In this 

regard, it should be borne in mind that Fourth Amendment rights only extend to “the 

people.”  Thus, where the government sees an individual foreign person apparently acting 

as a terrorist, that should be a sufficient basis to conclude that the individual is not part of 

“the people” and thus not protected by the Fourth Amendment.  In an era of shadowy 

terrorist groups, it is frequently impossible to determine an organizational nexus at the 

initial stages of detecting potential terrorist activity, and for that reason extending 

coverage to individuals is important.  
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Second, the Fourth Amendment only protects against “unreasonable” searches. 

This is a relative standard. What is reasonable depends on the situation. It seems obvious 

to me that reasonableness can depend on the magnitude of the danger that the government 

is trying to deal with. Thus, the standard of reasonableness when the government is acting 

in purely a law enforcement mode may be different than when it is acting to defend the 

nation against foreign attack, and especially against foreign terrorist attacks designed to 

erode the very foundation of our freedoms. The standard for searching for a marijuana 

joint in the back seat of a car may be different than the standard for searching for a 

nuclear device that could obliterate Washington, D.C.  

 

Most of law fleshing out the “probable cause” standard developed in the criminal 

law enforcement arena where it might be logical to insist on a higher evidentiary 

standard. However, when this standard is imported into the national security realm, it 

calls for a greater degree of assurance than is appropriate given the magnitude of the 

potential threat.  It also puts judges in the position of making the ultimate judgment about 

the magnitude of the risk to national security -- assessments judges are not competent to 

make or responsible for making under the Constitution. Given the exigencies that exist in 

the area of terrorism, and the ultimate judgments that have to be made about national 

security, searches should be allowed when the government has a reasonable belief that 

persons are engaged in foreign terrorist activity and that a search is important to protect 

the public safety. 
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Another area under FISA that remains too restrictive relates to the government’s 

ability to obtain third-party business records.  When terrorists are on the move, they leave 

an evidentiary tracks – motel records, ATM records, car-rental records, and so forth. 

When government agents are hot on their trail, time is of the essence. Delay in gaining 

access to these records can spell the difference between successful apprehension and 

mass slaughter.  

  

The law is clear that a person has no Fourth Amendment rights in these records 

left in the hands of third parties. Having willingly entered into transactions with other 

people, one loses any legitimate expectation of privacy in the records that reflect those 

transactions. Thus, the government is free to obtain such records from third parties 

without any showing of probable cause; it is enough that the records are relevant to an 

investigation. 

 

In most other law enforcement and administrative contexts, government agencies 

are authorized to obtain such records expeditiously when they are relevant to an 

investigation by directly issuing “administrative” subpoenas. There is no requirement for 

prior judicial review. Indeed, there are over 335 such authorizations on the statute books. 

The FEC, for example, can issue such subpoenas when it is looking into possible election 

law violations. The Justice Department can issue such subpoenas when it is looking into 

false claims against the government.  
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But for some inexplicable reason, FISA still requires the government to go to a 

judge to obtain an order when it seeks these records in a counterterrorism investigation. 

This makes absolutely no sense since it is precisely in the terrorism context that the need 

for speed is most acute and the consequences can be most catastrophic. Foreign terrorists 

should not get rights that no one else in the country has. The President has called for 

giving the FBI administrative subpoena authority for third-party records relevant to 

counterterrorism investigations, and Congress should quickly enact his proposal. 

 

Finally, there has been another development in the law over the past 30 years that, 

I believe, threatens the vigor of our counterterrorism efforts. A series of court decisions 

has watered down the doctrine of immunity so that it is now easier for a person to sue 

governmental officials in their personal capacity when it is alleged that they have 

violated that person’s constitutional rights. These suits are punitive, since the aggrieved 

person can otherwise obtain compensation from the government rather than the 

individual. The theory is that the danger of personal liability will make government 

agents more observant of the rights of those with whom they deal. The prospect of having 

one’s personal finances and career destroyed has had the predictable effect -- officers 

have tended to become more risk averse. 

 

 Whatever the merits of this approach in general, I question whether this should be 

applied in cases involving counterterrorism actions.  Counterterrorism is a realm rife with 

unprecedented circumstances and gray zones. It is an area in which the stakes are high 

and yet judgments frequently have to be made with less than perfect information and 
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under tremendous time pressure. It seems to me that we do not want these officials to be 

making decisions based on worries over their own personal liability.   

 

 A somewhat dramatic example makes the point. I have never heard anyone 

suggest that the President does not have the power to order the shoot down of a high-

jacked passenger plane if he believes that is going to be used for an attack. I have heard 

no objection to the combat air patrols over our cities or to the positioning of surface-to-air 

missiles around Washington.  And yet this would mean taking the lives of a hundred 

innocent Americans, even though the Constitution prohibits the taking of life without 

“due process.”  Suppose a plane is high-jacked and minutes from Washington. Based on 

confused and imperfect information the President makes his best judgment to shoot down 

the plane. But he turns out to wrong – it was a “traditional” high-jacking after all. No one 

would deny that the government should pay compensation. But should we allow the 

President to be sued personally?   

 

Of course, the principle reaches down to officials at every level. How about the 

TSA officer who strongly suspects that a passenger on a flight about to take off is a 

terrorist?  He has troubling indications but not “probable cause.” The passenger threatens 

to sue him if he is removed from the plane for further questioning?  Does the officer play 

it safe for the passengers or play it safe for himself.  

 

I believe Congress should consider strengthening immunity protection for officers 

involved in domestic security. If mistake are made and rights are invaded, the 
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government should pay compensation. But if the government certifies that an individual 

official was acting within the scope of his duties and in a good faith belief that his actions 

were reasonable to protect the public safety,  I question whether it makes sense to allow 

punitive litigation against the individual to proceed. 

 

III. The Organization of Domestic Counterterrorism Activities 

 

An idea making the rounds these days is the notion of severing “domestic 

intelligence” from the FBI and creating a new domestic spy agency akin to Britain’s MI-

5.  I think this is preposterous and goes in exactly the wrong direction. Artificial stove-

piping hurts our counterterrorism efforts. What we need to do now is meld intelligence 

and law enforcement more closely together, not tear them apart. We already have too 

many agencies and creating still another simply adds more bureaucracy, spawns 

intractable and debilitating turf wars, and creates further barriers to the kind of seamless 

integration that is needed in this area.   

 

Since 9/11, the criticism of the FBI as a counter-terrorism organization has 

focused on three related shortcomings. First, it is said that the Bureau focused on 

investigating terrorism solely as a criminal justice matter and sacrificed the need to gather 

intelligence to the exigencies of building particular cases for prosecution. Second, the 

FBI failed to exchange information with other elements of the Intelligence Community. 

And finally, because of its dispersed approach to building individual criminal cases, the 

Bureau never developed the capacity to fuse and analyze all available intelligence. 
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But these shortcomings are inherently fixable, and both Attorney General 

Ashcroft and FBI Director Mueller have moved vigorously and comprehensively to 

address them. Unfortunately, some say these reforms are doomed because the law 

enforcement and national security functions cannot co-exist in the same organization. 

They claim that the subordination of the national security function was the result of a 

deep institutional law enforcement bias within the FBI and this “mindset” will always 

mean national security objectives are sacrificed to law enforcement goals.  

 

But the FBI has never been solely a law enforcement agency. It has always 

combined two functions, serving as the nation’s criminal investigative arm, as well as its 

domestic security agency responsible for defending against foreign threats ranging from 

espionage to terrorism. Contrary to the critics’ suggestions, the main impediment to the 

FBI’s carrying out both roles was not any incapacity inherent in the agency itself. Rather, 

the root cause of the difficulty lies in the vast web of external legal constraints placed on 

the FBI by policymakers, including Congress and the Courts, over the past 30 years.  

 

For three decades leading up to 9/11, Congress was at the fore of a steady 

campaign to curtail the Bureau’s domestic intelligence activities and impose on all its 

activities the standards and process of the criminal justice system. These constraints made 

it extremely difficult for the Bureau to pursue domestic security matters outside the 

strictures of the criminal justice process. Prohibitions on sharing grand jury information 

with intelligence agencies and with using intelligence information in criminal 
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investigations created a “wall of separation.” That separation effectively forced the 

Bureau to proceed largely on the criminal justice track if it wanted to preserve the option 

of using its law enforcement powers to incapacitate terrorists once they were detected.  

 

The PATRIOT Act has now alleviated these constraints, allowing the closer 

meshing of law enforcement investigations with intelligence collection activities. Now 

that this artificial barrier has been removed, it would be a catastrophic mistake to 

deracinate domestic intelligence from the FBI and create a separate agency to perform 

this function. If we should have learned one lesson from 9/11 it is that domestic 

intelligence and criminal investigation are inextricably related and should be integrated to 

the maximum extent possible. The right thing to do is to fix the problems that occurred at 

the FBI -- and they are being fixed. Creating a new agency does not fix anything – it just 

makes the problem of coordination worse than before. 

 

After all, in the FBI we start with the largest, most professional and highly trained 

“information gatherers” in the country, even in the world.  The Bureau has always 

excelled at collection. Its capacity to conduct large-scale, complex investigations is 

unparalleled. Having operated within the United States for almost a century, it mastered   

the kinds of collection techniques and skill sets that are essential in developing 

information domestically, including questioning witnesses; interrogation; the use of 

sophisticated technical surveillance; the use of undercover operatives; surreptitious 

entries; and the most advanced forensics. Through decades it has built up a web of 

working relationships with 17,000 state and local police agencies, giving it access to 
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literally hundreds of thousands of eyes and ears on the ground and the ability to reach 

almost seamlessly into any community in the country. Likewise, through its worldwide 

network of liaison relationships, it has access to the flow of information not only from 

foreign intelligence services but from foreign police organizations.  

 

Building on this outstanding base, taking advantage of the new freedoms won in 

the PATRIOT Act, and learning from the lessons of the past, Attorney General Ashcroft 

and Director Mueller are well along in transforming the Bureau into the first-class 

counterterrorism organization it is uniquely situated to be. The Bureau has clearly set as 

its priority the prevention of terrorist attacks before they occur, using all available tools – 

both intelligence and law enforcement – in close coordination. The Bureau has 

established an Office of Intelligence, and has otherwise built up substantial intelligence 

analytical capabilities. It has set up numerous mechanisms, such as its National Joint 

Terrorism Task Force and its Watch Center, to fuse and disseminate information 

throughout the Intelligence Community and state and local law enforcement agencies. It 

is organizing, staffing and training so that intelligence equities are given proper priority 

and pursued in tandem with law enforcement interests. It has reformed its dispersed case 

management practices, now providing national coordination of significant cases. It is 

recruiting the skills, developing the culture, and creating career paths to ensure that its 

intelligence and law enforcement missions are pursued hand-and-glove.  

 

Its longstanding strengths, coupled with these reforms, now place the FBI in a 

unique position. It alone can bring to bear both intelligence gathering powers and 
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criminal investigative powers; ensure the kind of close integration of these efforts so as to 

maximize the collection and sharing of information; and manage both sets of activities in 

a way that preserves the fullest range of responsive options once terrorists’ plans have 

been uncovered.  

 

While everyone likes to talk about “coordination,” it is important to bear in mind 

the exceptional degree of coordination that is really essential in domestic counter-

terrorism. Trying to identify and catch terrorists after they have infiltrated the country 

calls for a level of coordination that is intensive and real time. It is not a leisurely 

business like estimating a rival nation’s GDP or assessing its military forces. 

Coordination in the counterterrorism arena does not mean sending over reports at the end 

of each month. It calls for a fast-paced and dynamic process whereby leads developed in 

a criminal investigation may have to be exploited immediately through intelligence 

assets, and conversely intelligence information may call for immediate law enforcement 

action. It is absurd to think that creating two separate agencies will permit the kind of 

integrated effort needed.  

 

Some say that the advantage of a new American domestic spy agency is that it 

will bring “focus” to the gathering of intelligence. But after cutting the ribbon on its new 

headquarters building, just how is this agency going to track down foreign terrorists in 

the United States. The bottom line is that -- given the sheer scale of our country, its legal 

system, and its culture – the job of collecting information within the country will 

necessarily depend on precisely the same people, infrastructure, and resources the FBI 
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has in place. While analysis of intelligence requires centralization, the collection requires 

wide dispersion and intensive coverage throughout the country. Tracking terrorists or 

uncovering a cell may require, for example, rapidly locating and interviewing witnesses 

around the country; locating and tracking vehicles; checking hotel records in hundreds of 

establishments around the country within hours; canvassing thousands of stores to 

determine where a particular item was purchased; simultaneously surveilling scores of 

sites or individuals throughout the nation; preserving, managing and exploiting hundreds 

of pieces of physical evidence through advanced forensics. Who does this? 

 

Moreover, collection activities within the United States call for all the techniques 

and skill sets that the FBI has mastered, ranging from electronic surveillance to witness 

interviews.  MI-5’s largely made its mark penetrating Irish extremist groups. But in this 

country it is the FBI that has had almost a century of experience recruiting and managing 

undercover agents and informers, and unlike intelligence agencies, it can use both the 

carrot of money as well as the stick of criminal prosecution to induce cooperation. 

Further, the criticism that the Bureau has only a narrow law enforcement perspective is 

plain wrong. As its successes against organized crime and Soviet espionage clearly 

demonstrate, the Bureau knows well how to defer law enforcement actions in order string 

out and exploit undercover operations for maximum intelligence value.  

 

The situation faced by MI-5 in combating Irish extremist groups is vastly different 

from the one we face today in the United States. Britain is much smaller – with 56 local 

police forces instead of our 17,000 – and has far more flexible laws relating to security 
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and civil rights.  The fact is that, following the East African embassy bombings, the FBI 

has surpassed MI-5 and other Western security services in its ability to cover Middle 

Eastern terrorist groups. The FBI has been able to ferret out substantial information about 

terrorist activities in U.K. that had gone undetected, and MI-5 has drawn on FBI 

resources and talents in exploiting this information.  

 

More importantly, there is an insurmountable problem in separating domestic 

intelligence from law enforcement in this country – and that relates to the end game. At 

the end of the day, the people looking for the terrorists are going to have to take action to 

incapacitate them. This may have to be done at an instant’s notice. What exactly is the 

new domestic spy agency going to do to stop terrorists?  We hear a lot of talk about 

“prevention,” but what does that actually entail? Apart from any legal concerns, it is 

doubtful we will tolerate regular use of domestic hit squads. The fact is that within the 

United States the end game will frequently involve using law enforcement powers to take 

people into custody to prosecute them, if not for terrorism than for some technical offense 

that will still effectively neutralize them without exposing sensitive information. 

 

But this means that intelligence activities must be conducted at every stage in a 

manner that preserves law enforcement options. This does not require delaying or 

diminishing intelligence activities. It does mean that intelligence activities must be 

carried out with an awareness of law enforcement options and in tandem with efforts to 

preserve and perfect those options. If law enforcement powers are to be invoked, its 

standards must be satisfied. As leads are pursued, for example, it may be necessary to 
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preserve evidence that can used to support future arrest. Or it may be necessary to 

develop alternative evidence so as to protect sensitive sources and methods. Or it may be 

necessary to develop potential charges on a technical violation just to have a sound basis 

to hold a suspect. In some cases, military tribunals might be an option, but even then 

legal standards must be satisfied. All of this requires full integration of intelligence 

collection and intelligence activities. Perhaps in Britain the MI-5 can show up at police 

headquarters at the 11th hour and demand they arrest somebody immediately. That will 

not cut it here.  In short, counterterrorism in this country should not have an “exclusive 

focus” on intelligence if it is to be successful. 

 

Nor can domestic intelligence be so insulated given our legal system. In the 

United States, domestic intelligence collection is subject to significant legal requirements 

and legal process. FISA, for example, requires preparing applications, going before 

judges, and establishing that there is evidence satisfying various legal standards. Even 

fully authorized intelligence activities can easily lapse into Constitutionally suspect areas. 

Undercover operations can sometimes result, for example, in government agents 

participating in serious criminal conduct. The FBI has had almost a century of experience 

working within Constitutional and legal safeguards. And while there have been lapses, 

there have also been lessons learned. In my view, the best way to ensure that domestic 

intelligence is carried out consistent with our civil liberties is to keep those activities in 

tandem with the law enforcement.   
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Director, Center for Democracy and Technology in Washington,
D.C.

Gentlemen, thank you very much for joining the Committee
today on what promises to be an opening salvo of a big discussion,
a big discussion that we need. We will go, proceed from left to right
if that would be OK, and so, Mr. Ellis, let us start with you, Execu-
tive Vice President and General Counsel of SBC. Thank you for
joining us.

STATEMENT OF JAMES D. ELLIS, SENIOR EXECUTIVE VICE
PRESIDENT AND GENERAL COUNSEL,

SBC COMMUNICATIONS INC.
Mr. ELLIS. Good morning, Mr. Chairman and members of the

Committee. Thank you for the opportunity for SBC to share its
views on the important issue of individual right to privacy, due
process, versus the recording industry's efforts to enforce its copy-
rights. It is an important issue and one that we believe certainly
deserves the exposure that these hearings will provide.

It is a timely topic. As has been mentioned, the explosion in sub-
poenas from the recording industry took place this summer. I be-
lieve the Internet community and the public are only just now be-
ginning to be aware of the full implications of the position taken
by the recording industry. I believe that the community as it begins
to understand the full scope of the position advanced by the record-
ing industry is going to become very vocal and insistent that their
right to individual privacy and due process not be compromised by
efforts to enforce copyrights.

Having said that, I want to be very clear. SBC's position is un-
questionably that owners of copyrights have every right to enforce
them vigorously. And to that extent, we certainly agree with most
of the comments that have been made here today. We think it is
important to the industry, to the economy, that copyright protec-
tions be served and accomplished.

Having said that, I would also add that SBC has a lot of intellec-
tual property and we take every reasonable and responsible step to
enforce those copyrights and protect that intellectual property. We
do so by going to court, filing a lawsuit, availing ourselves of the
rights under the Federal Rules of Civil Procedure. We obtain sub-
poenas subject to judicial oversight and review.

That happens every day in the courts across this land. That is
how it is done, has been for generations. That is how the system
has worked. In contrast, the recording industry has taken the posi-
tion that merely by going into a clerk, making an assertion that
their copyright is being infringed, and without notice to the Inter-
net user and without any judicial oversight, they are entitled to ob-
tain the names, address, and telephone number of that user.

Now, I do not believe that any civil litigant or law enforcement
agency in this country has that capability. The essence of their po-
sition is that once they make that filing with the court clerk and
pay their $25, due process and individual right of privacy goes out
the window. That cannot be the law in this country.

The implications to that go well beyond the recording industry.
If the recording industry can go in to a clerk, pay their $25, make
an allegation, and obtain the name, address and telephone number,



then anyone else in this country, regardless of their motive, can do
the same thing.

The implications go beyond privacy. They unfortunately go to
personal security. The fact is the Internet is not the personal safe
haven we wish it was. To the degree there is security, it is usually
associated with the fact that e-mails are anonymous. They do not
include, your e-mail address does not include, the name, address,
and telephone number of the user. So people go into chat rooms,
they access web pages, they use the Internet, counting on that ano-
nymity.

Now, if the position of the recording industry prevails that ano-
nymity is stripped away very simply. File your $25 and submit
your statement that somebody is infringing on the property. That
cannot be the test. If it is, I believe it will be inevitable, inevitable,
that the Internet stalker, the child molester, the abusive spouse, or
some other whacko who uses the Internet is going to use that same
approach to find their victims.

It is for this reason that we support the legislation that was in-
troduced by the chairman. It puts the recording industry in the
same position as every other litigant. That is, you go file your law-
suit, you get your subpoena, and you pursue it subject to the Rules
of Civil Procedure. If the recording industry has the evidence that
people have violated it to the degree that they are entitled to this
subpoena, then file the lawsuit. They served 2,000 subpoenas and
to my knowledge they filed 200 lawsuits. I assume that means
there are 1,800 people that have had their privacy violated without
justification.

Bottom line for us is very simple: We do not believe that your
constituents, our consumers, and Americans in general lose the
right to privacy and due process simply because somebody makes
an allegation that there has been wrongdoing and pays $25 to a
clerk. That cannot be the law.

I would be happy to have any questions, sir.
[The prepared statement of Mr. Ellis follows:]

PREPARED STATEMENT OF JAMES D. ELLIS, SENIOR EXECUTIVE VICE PRESIDENT AND
GENERAL COUNSEL, SBC COMMUNICATIONS INC.

I would first like to thank Chairman McCain and Senator Brownback and Mem-
bers of the Committee for inviting me here today to discuss the important issues
surrounding the Digital Millennium Copyright Act, the privacy and security of
Internet users, and the protection of copyright content.

SBC has a considerable body of intellectual property and we take all reasonable
and responsible steps to protect those property rights. We recognize and respect the
legitimate interests of other copyright owners as well.

However, when SBC acts to protect or assert its intellectual property rights, it has
to follow fundamental and time-tested rules and procedures that are applied every
day in our courts. Others, however, advocate what we believe to be a misapplication
of the DMCA in order to create a private and limitless right of subpoena-devoid
of all rules and procedures. The recording industry has legitimates rights and con-
cerns-but the answer is not to create a private right of subpoena that completely
ignores the safety and privacy of America's 100 million Internet users.

Peer-to-peer file swapping technology, like that utilized by music file swappers,
did not exist in 1998 when the DMCA was passed. Yet, the recording industry
would have you believe that Congress and the ISPs foresaw the future and agreed
to strip all Internet users of their rights of privacy, anonymity and due process just
because they are accused of infringing copyright over a peer-to-peer network.

Under this distorted interpretation of the DMCA, we have already seen that SBC
and all ISPs are being besieged by thousands of subpoenas, all without any court



supervision. Given the fact that these subpoenas are merely rubber-stamped by a
court clerk without judicial oversight, we are concerned about the protection of our
customers' safety, rights of privacy, anonymity and due process. However, we re-
main committed to working with the recording industry and all copyright owners
to find solutions that properly balance the rights of all interested parties.

I. Accepted Safeguards and Rules of Civil Procedure
SBC and thousands of other litigants adhere to the following fundamental and

time-tested rules of procedure when protecting their intellectual property rights:
i. We have to investigate our claim and the elements of the claim.
ii. We have to expose our allegations to the light of day in a court of law;
iii. When we file a suit, SBC must abide by the requirements of Rule 11 of the

Federal Rules of Procedure which insures that the attorney who signs the
pleadings has undertaken a good faith investigation of the facts alleged,

iv. If necessary, we would petition the court for expedited discovery to learn the
name and location of unknown defendants;

v. We could obtain a subpoena for the records of third parties in order to iden-
tify such unknown defendants;

vi. We would observe the provisions of Rule 45 of the Federal Rules of Civil
Procedure and insure that the subpoena is issued by a Court within 100
miles of the party served which affords that party an opportunity to resist
the subpoena in a forum convenient to them; and

vii. Interested parties would be afforded an opportunity to challenge us in court
under the supervision of a judge or magistrate.

These same procedures are followed by litigants thousands of times a day in
courts all across the country.

II. A System Without Safeguards or Rules
In contrast to the well-settled rules that everyone else follows, the Recording In-

dustry Association of America ("RIAA" or "Recording Industry") and others would
propose the following special treatment to avoid the annoyance of rules and proce-
dures:

i. Without regard to Fed. R. of Civ. P. 45, a person claiming to be a copyright
owner or its agent can pick any Federal District Court, from Guam to
Maine, and can use that court as its private subpoena factory 1 to generate
hundreds or thousands of subpoenas on the mere assertion of a "good faith"
belief that their copyright has been infringed;

ii. The "good faith" belief is not subject to the obligations or sanctions of Fed.
R. Civ. P. 11 because no lawsuit need be filed;

iii. After paying a small fee, and without any substantive review, the alleged
copyright owner can require the clerk of the court to issue a subpoena
whereby, under force of law, an ISP must within 7 calendar days, provide
the name, address, telephone number and e-mail address of the person or
persons informally accused of wrong-doing;

iv. The alleged copyright owner never needs to file a formal claim, and never
needs to appear before a judge or magistrate. In fact, the party never has
to explain what it did with the personal information it obtained.

v. By the time any Internet subscriber would be allowed to protect his/her pri-
vate information or interests, it would be too late.

Again, Congress did not intend this application of the DMCA to peer-to-peer activ-
ity because peer-to-peer technology did not exist at the time the DMCA was passed
in 1998.

1
RIAA's disregard for Rule 45 by using the District Court in Washington, D.C. to obtain sub-

poenas issued to entities located across the country has resulted in at least four court chal-
lenges. In addition to SBC, Boston College, MIT and Columbia University have all challenged
this disregard for Rule 45. In all but the SBC case, RIAA has either been defeated in court,
withdrawn its subpoenas or abandoned efforts to enforce them. While indicating its intent to
voluntarily have subpoenas issued from the proper court on a going forward basis, RIAA still
maintains that it can disregard Rule 45 in that "[t)he DMCA does not require formal service
of subpoenas" and that "[t)he DMCA authorizes nationwide service of process." See: RIAA Reply
Brief in RIAA v. SBC Internet Communications Inc., U.S. District Court for the District of Co-
lumbia, Misc. Act. No. 03-MC-1220-IDB, pages 15-16.
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III. The Safety and Privacy Risks of No Court Oversight
While SBC appreciates the need to protect legitimate copyright interests, this un-

supervised private right of subpoena poses safety, security and privacy risks to all
Internet users. There is great risk that others who under the guise of a copyright
owner would obtain a subpoena for illicit or illegitimate purposes. A person's name,
home address and telephone number might be released without that person ever
knowing that the information is no longer private. Based on nothing more than an
unverified allegation, personal information can be tied to activities, subject matter
or affiliation of a person on the Internet and that information can be used for illegit-
imate reasons that go beyond copyright enforcement.

In this system, by the time any abuse is discovered, the name, home address and
telephone number of the Internet subscriber has already been released. In addition,
this private right of subpoena is available to anyone and everyone, not just the Re-
cording Industry. That thought is especially disturbing considering this private right
of subpoena is available to a pedophile lurking in an Internet chat room; an abusive
spouse, or a stalker. Someone who is intent on doing bodily harm is not going to
be dissuaded simply because the law states that they may be liable for "damages
or attorneys fees" for misrepresentations. By then, the harm is done.

This past August alone, SBC's affiliated Internet Service Providers received al-
most 200,000 e-mails complaining of abuses of the Internet. While most of these e-
mails complain about spam, and other Internet abuses, a significant number pertain
to harassment and threats.

A female subscriber recently complained "This man has been Internet stalking
me. He was first asking me to call him and when I refused, he started saying that
he loved me. Then I received this in my mail . . . look at the title. I feel he is a
threat to me." The title of the e-mail contains clear threats of bodily harm and is
too offensive to repeat in this forum. I have submitted a redacted copy of the e-mail
for the record.

If this private right of subpoena is ratified, the person making these threats can
go to the clerk of any district court, submit a short form letter, pay a small fee and
force an ISP to tell him this person's name, where she lives, and what her telephone
number is. This is but one very real example of how the public policy implication
of this issue extends far beyond mere music piracy.

SBC Internet Services, through its Pacific Bell subsidiary, recently filed suit in
California against a company called Titan Media, along with the Recording Industry
and one other company, over misuse of the DMCA. Titan Media is a purveyor of
gay pornography and, by obtaining the issuance of one single DMCA subpoena in
California, Titan demanded that Pacific Bell Internet Services turn over the names,
addresses, telephone numbers, and e-mail addresses of 59 individuals who were al-
leged to have illegally obtained its pornography through peer-to-peer file swapping.
SBC has no reason to believe that Titan's intentions and tactics are based upon any
motivation other than simply protecting its copyrights. However, imagine the poten-
tial for abuse if such information is provided to a party with less than honorable
intentions. Even associating a person's name with such material might have far
reaching affects on the individual's personal and professional life beyond any copy-
right issues that may exist. The privacy implications of this unsupervised, private
right of subpoena are frightening.

IV. Private Subpoena Power-Constitutional Issues
The private right of subpoena sought by the Recording Industry and its allies

present difficult Constitutional problems as well. Article III of the Constitution lim-
its the power of the courts to pending cases or controversies. Courts may not be pri-
vate enforcers. Under this proposed system, there is no requirement that a lawsuit
is ever filed. The party obtaining the subpoena never has to expose his claims to
a judge or magistrate and never even has to explain what he did with the personal
information he obtained.

The evidence at hand indicates that the Recording Industry alone has obtained
close to 2,000 subpoenas-all out of the court in Washington, D.C.-but it has only
filed approximately 250 lawsuits. This is a clear example of our courts acting as pri-
vate enforcers with no pending claim or controversy, and this is directly contrary
to the Constitution.

This unsupervised private right of subpoena also strips Internet users of their
First Amendment rights to communicate and publish anonymously-without due
process of law. The Recording Industry and its allies have taken the position that
they need only make an allegation of infringement and Internet users have no
rights. But that "guilty until proven innocent" proposal goes against our entire judi-
cial system-whether civil or criminal. That so-called logic is analogous to saying that
citizens who are merely accused of one particular type of crime have no constitu-



tional rights. Thankfully, our judicial system requires the often bothersome task of
actually proving your allegations before the rights of the accused are forfeited.

V. Resource Burdens and Substantial Costs
The interpretation of the DMCA advocated by the Recording Industry and others

would result in a limitless, private right of subpoena. As the Recording Industry has
shown us, this process can be mechanized like an assembly line. Further, the Re-
cording Industry demands compliance to its limitless subpoenas, all within 7 cal-
endar days. This misuse of the DMCA would require ISPs to allocate significant re-
sources at substantial costs which, according to the RIAA, cannot be recouped from
the party seeking the records. In our experience, each subpoena requires approxi-
mately one hour to fully process, and that assumes that all information is correct
and easily available. That estimate does not include the time to notify the sub-
scriber that a stranger is asking for his/her personal information. That estimate also
does not include the cost of assets and tools necessary to do the job.

The Recording Industry has taken the position that ISPs must respond within 7
calendar days, and that they must do so free of charge. This goes against the well-
established provisions of Fed. R. Civ. P. 45, and the DMCA and the Federal District
Court in the Verizon decision both clearly demand that the protections of Rule 45
apply.

However, this assembly line of subpoenas results in other very real and practical
problems as well. ISPs do not operate with unlimited resources. Therefore, if any
person can submit a limitless number of private subpoenas and demand an "expedi-
tious response" at no cost, then ISPs will have no choice but to divert resources
away from assisting with law enforcement subpoenas and warrants so that they can
act as unpaid private investigators for the Recording Industry and others exploiting
this abuse of the law.

This issue is NOT just about music piracy, and it is not just about the Recording
Industry. Before we create an unsupervised private right of subpoena, sweeping
away important procedural and Constitutional protections, all of these public policy
issues should be addressed by Congress.

VI. Legislative Resolution
Legislation like that proposed by Senator Brownback addresses all of these issues

because it relies on the same time-tested rules and procedures that the rest of us
must follow. Requiring the filing of a lawsuit would bring this subpoena power with-
in Constitutional and procedural safeguards. It would require that the alleged copy-
right owner reasonably investigate his claims, and expose his claims to the light of
day, pursuant to the protections of the Federal Rules of Procedure. In so doing, it
would provide Internet users basic notice and an opportunity to be heard-all the
protections denied to them by the current abuse of the DMCA-and it would require
more than a mere allegation based upon not even the slightest amount of due dili-
gence.

Finally, a judge or magistrate would be able to examine the copyright owners'
claims, address any glaring deficiencies in the claims, address any applicable de-
fenses, and ensure that no mistakes were made by copyright owners or their com-
puterized search robots. It would recognize the right of third-parties to recover costs
associated with these burdens. And, it would provide basic due process before pri-
vacy and First Amendment rights are forever lost.

We don't seek to deny them the ability to assert their rights. We seek an oppor-
tunity to work together to protect legitimate copyright interests, while safeguarding
the security and privacy of Internet users, and respecting the legitimate interests
of ISPs. We propose to do this by applying the same rules to one and all. Thank
you for your time and attention to this important matter.

Senator BROWNBACK. Thank you very much, Mr. Ellis. We appre-
ciate it.

Mr. Rose, Executive Vice President of the EMI Group. Welcome
and the floor is yours.

STATEMENT OF JOHN ROSE, EXECUTIVE VICE PRESIDENT,
EMI GROUP AND EMI MUSIC

Mr. ROSE. Thank you, Mr. Chairman, and thank you, members
of the Committee, for inviting EMI and me in particular to testify



today. Given the short nature of my remarks, I would ask that my
complete statement be entered into the record.

Senator BROWNBACK. They will. And for all of the witnesses
today, your complete statement will be put in the record, and so
you are free to summarize if you choose.

Mr. ROSE. Thank you.
Unlike many on this panel, I am not a lawyer. My responsibil-

ities include strategy, corporate development, digital distribution,
and anti-piracy. I am here today to talk about the impact of the
deliberations today on our business.

EMI is a music-only company. Music is the only thing we do, so
what is decided and discussed here today is critical to us and crit-
ical to our employees. In the United States we employ approxi-
mately 2,500 people and, contrary to common belief, the largest
concentration of those people are in Jacksonville, Illinois, and they
do things like drive forklift trucks and work in warehouses.

I would like to make four points or at least talk about four topics:
first, the degree of change that we are facing in the industry and
how it is transforming our industry and our relationship to the
telecom, computer, and software industries; second, the economics
of piracy, the economics to us and the economics more broadly to
the telecom and computer industries; third, why this subpoena
process is so critical to us; and fourth, while critical, why it is only
one small element in a much larger set of initiatives that we are
addressing and pursuing to address the changes facing us.

Turning first to the degree of changes, we are facing the func-
tional equivalent of a perfect storm, i.e., change on multiple fronts
that are dramatically transforming our business, changes in tech-
nology, changes in consumer behavior, in the digital world, in the
physical world, changes in retail, and a new set of competitors from
other industries, for whom now the content industries are a critical
part of their businesses.

Piracy underlies all of these changes and I just want to point to
one of the types of changes we are facing. If you go back to this
chart, back in 1995 the music industry was pretty simple. You cre-
ated a disk-vinyl, LP, cassette, CD-you sold it to a consumer,
who put it in a purpose-specific device that played it. If you look
at the world today, however, just a scant 7 years later, the number
of devices have proliferated dramatically and at this point almost
any device-number of formats have proliferated-and almost any
device can play the content from any format. So we are really fac-
ing a world in which the music itself has been disconnected from
the format-CD, cassette, digital download-on which it rode in.

One of the things that is doing is changing the underlying nature
between the record industry, the telecom industry, the computer in-
dustry, and the software industry, creating a degree of inter-
dependency in our economics that heretofore we had never seen.

Let me move to the economics of piracy. Piracy hurts us dramati-
cally in four ways as a record company. First, it affects our ability
to invest in artists. We have had over the last couple of years to
cut our artist roster by 25 percent because of our inability to con-
tinue to invest in generating new artists.



Second, it affects our ability to invest in new technologies and
new products and services. Just at the time when we need to be
investing in innovation, we are actually counting every penny.

Third, it affects our shareholders. Despite increasing our profits
by 33 percent over our last fiscal year, the market's view of the fu-
ture of the record industry has led to a 76 percent drop in our mar-
ket cap.

Finally, it affects our employees. Unfortunately, over the last 2
years we have had to lay off approximately 20 percent of our work-
force in order to provide returns to our shareholders.

Ironically, in the midst of what has been truly a vitiating set of
economics for the record business, if you look at the economics of
piracy it is kind of interesting to see that there are actually signifi-
cant benefits to the telecom, computer, and software industries and
consumer electronics industries from file-sharing in a peer-to-peer
environment. And while a lot of this debate is about privacy, it is
also about economics.

In a good year, the music business, record and publishing, earns
between $1 billion to $1.5 billion. The last couple years have not
been good. If you decompose the traffic charges, the network serv-
ice charges, the incremental profits from the sale of purpose-spe-
cific content equipment, there is approximately $7 billion of incre-
mental profit that accrued to the telecom, computer, and software
and consumer electronics industries.

This is preliminary work, it was done by a third party, and even
if it is half right it is pretty important. But those economics threat-
en to kill the goose that lays the golden egg.

These subpoenas are critical to our future because expeditious
identification of infringers are important. One brief example. One
of our leading artists recorded a record. Before we actually got our
hands on it to start developing marketing plans and manufacturing
disks, it was leaked onto the web. 36 hours later in Asia, in the
night markets, there were physical copies of his new album for sale
with bonus tracks from his previous album, something that dra-
matically hurt our sales.

The DMCA recognizes the balance between the safe harbor for
the ISPs and the need to identify individuals.

Finally, this is just one of several elements we are proceeding.
We are pursuing a number of initiatives on enforcement, a lot on
awareness, and we are working very hard to make all of our con-
tent available in the digital world. We have agreements with over
75 different digital providers currently and we are negotiating
more than 100 as we speak now.

Thank you, Senator.
[The prepared statement of Mr. Rose follows:]

PREPARED STATEMENT OF JOHN ROSE, EXECUTIVE VICE PRESIDENT,
EMI GROUP AND EMI MUSIC

Mr. Chairman, members of the Committee, thank you for inviting EMI Music to
testify at this hearing. I am the Executive Vice President of the EMI Group and
EMI Music. My main areas of responsibility include business strategy, digital dis-
tribution and anti-piracy. I have been with EMI for the last two years. Prior to join-
ing EMI, I had a 20-year career as a consultant at McKinsey and Company serving
media, telecommunications, and high tech companies. I am not a lawyer and so am
here today to testify about the impact of piracy on the record industry and the var-



ious ways that we are combating piracy, adapting to the emergence of new tech-
nologies, and creating new products and services.

Mr. Chairman, we have to win the battle against digital piracy, and we need your
help. We have to win not only because hundreds of thousands of American jobs are
at stake, not only because a vital sector of the economy-one of the few that runs
a positive trade surplus-is at stake, and not only because our product helps drive
expansion of the telecommunications, consumer electronics and personal computer
industries. We have to win the battle because the future of a unique American herit-
age-music-is at stake. EMI Music is the home to the recordings of Frank Sinatra
and John Coltrane. Where is the next American music icon? If piracy continues
unabated, we may never find him or her.

EMI is unique among the music companies-our only business is music. As a re-
sult, we have a big stake in online music. EMI has acted aggressively to make its
music available to consumers through legitimate online services to meet consumer
demand and thereby combat piracy. The lawsuits brought by the RIAA are only one
part of an overall strategy whose goal is to reduce the amount of egregious digital
piracy that is eroding our business. The other parts of that strategy are educating
consumers and aggressively and eagerly providing our music to consumers the way
they want it-by licensing our music to any number of legitimate digital distribu-
tors. I plan to discuss these other elements of our strategy later in my testimony.

The last few years have been dramatic ones for the record industry, including
EMI. Few industries have faced the intensity of discontinuity felt by the record in-
dustry as a result of dramatic changes in technology, new competition from non-
music entertainment products, consumer behavior through piracy, and a changing
retail environment. Let me give you just one example of the transformative events
experienced by the music business. In 1995, music formats and the devices for play-
ing them were simple and the relationship between the two was straightforward.
A vinyl record played on a record player. A cassette tape in a tape deck, a CD in
a CD player and so on.

Music Everywhere in 1995
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A mere seven years later, and not only have the number of music formats and
music devices multiplied, but the relationship between the two has grown remark-
ably complex:
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Few industries have coped as well with such extensive changes in their business
environment. Still, the future of music has the potential to be dynamic and exciting.
As we digitally deliver music to consumers and embrace the potential of new forms
of distribution, the music industry has the potential to drive dramatic innovations
among the music, telecommunications, consumer electronics and computer indus-
tries. But if we do not work across industry lines to solve the music piracy problems
we face, the future of the industry also has the potential to be bleak.

I am not going to repeat all of the piracy facts that Cary Sherman of the RIAA
has already presented to you in his written testimony. But I do want to highlight
three recent statistics. First, according to the NPD Group, 7.5 billion music files on
Americans' computers were obtained through peer-to-peer (P2P) file swapping.
That's almost two-thirds of the total number of music files on computers. Second,
in June of this year, even after extensive publicity that music piracy is illegal, long
after the RIAA had initially sought its first subpoena, and long after the RIAA had
won its lawsuit against Napster, only 37 percent of people surveyed in a poll knew
that downloading files on P2P systems is illegal. Third, the growth in these P2P
services has directly and unequivocally harmed our business. Every serious and
credible study of these services-conducted by the industry and by third parties-
concludes that a significant portion of the decline in record industry sales over the
last three years is attributable to these P2P services.

At EMI those numbers have had a real and painful effect on us in several major
respects:

ePiracy affects our ability to reinvest in new and developing artists thereby im-
periling the livelihood of new artists and the future '4 music itself. Last year,
at least in part due to digital piracy, EMI had to cut its artist roster by roughly
one-fourth. Moreover, there is simply no question that digital piracy affects our
decisions about signing new artists, how much we are willing to pay artists
when we sign them, how long we are willing to maintain an unprofitable rela-
tionship with them hoping it will become profitable, and how many artistic risks
we are willing to take.

.Piracy affects our ability to invest in new technologies and in new or creative
ways to distribute our product.



" Piracy affects each of our shareholders. EMI is the most profitable large music
company. Last fiscal year, our operating profits increased 33 percent. But in the
same period, our market capitalization declined by 76 percent.

" And finally piracy affects our employees. Last year, digital piracy contributed
to our decision to publicly and painfully cut our workforce by about 20 percent.
Every other record company is facing the same situation.

In order for us to successfully adapt to these changes and to combat piracy, the
legal environment has to remain stable and our ability to enforce and protect our
property rights has to be guaranteed. The current legal strategy being pursued by
the RIAA using the subpoena authority granted under the Digital Millennium Copy-
right Act (DMCA) is the result of long and careful thought.

Mr. Chairman, there has been a great deal of debate about the privacy implica-
tions of the DMCA subpoena process. As I say, I am not a lawyer, but I am con-
fident of three things:

First, the DMCA subpoena process is structured the right way. It facilitates
rapid and efficient resolution of copyright infringement claims, which is vital if
we are to have a legal and business climate where technology can develop while
at the same time content producers can thrive-protecting their substantial cap-
ital investments and making the reinvestments necessary to produce new con-
tent.
Let me elaborate on why an expeditious process is so important. Digital piracy
of a new CD produced by an EMI artist-or any record company's artist-
spreads in a flash. A digital pirate file on P2P systems multiplies like a virus.
The pirate file is a perfect replica of the genuine file and enables P2P users to
essentially set themselves up as miniature digital factories that can churn out
our CDs faster than we can. In order to fight the virus, we have to move very
quickly. A delay means that the perfect pirate file can have replicated thou-
sands or hundreds of thousands of times before we can get to it. The DMCA
subpoena gives us the speed that is so vital for us to survive.
You may be under the impression that digital piracy is only conducted by
unsuspecting teenagers who just want to listen to the music they love. But
that's not the case. Digital piracy also encompasses the organized and malicious
piracy of hacking groups-rings of thieves whose goal is to obtain advance cop-
ies of music, videogames, business software and movies and to leak them onto
the web. It also includes the piracy of egregious uploaders who make thousands
of copyrighted songs available to anyone with an Internet connection. In fact,
according to NPD data, eight percent of the total population of people who save
digital files on their computers have more than 1,000 files. Those eight percent
account for nearly 60 percent of the music available for download on P2P sys-
tems. To be sure, some digital piracy is what you may think of as casual-a
14-year-old coming home after school and listening to a few favorite songs. And,
yet, more than 40 percent of all music files downloaded today are by people over
the age of 30 according to NPD studies. All these types of digital piracy have
direct connections to global physical piracy by organized crime rings.
In one instance late last year, the new album of one of EMI's biggest artists
was leaked onto peer-to-peer sites several months before the CD was due to ar-
rive in stores. In fact, it was leaked before EMI itself even had the master re-
cording or could begin to execute its own marketing and sales plan. But because
of P2P systems, within a matter of hours, a perfect digital copy of the music
was available worldwide. Organized crime rings in parts of Asia were able to
download the music, burn thousands of physical CDs, and have them on sale
on the streets of Singapore and Hong Kong within a few days-complete with
bonus material.
Second, the recent public debate spurred by the DMCA lawsuits has been enor-
mously useful in raising public consciousness. I recently met in my office with
a father of two children who told me that he would never allow his children
to copy software. But he actually had been proud of his son's ability to download
music using P2P systems. The RIAA's public education and legal strategy
helped him realize that no principled distinction was guiding his thinking. A
three-minute piece of intellectual property that you can listen to on radio may
seem like a very different thing than a computer program. But the legal
underpinnings of all these copyrighted works is the same. If you undermine the
legal support structure for one, you undermine it for all of them.
Third, the current argument raised by Verizon and SBC about privacy is not
so much about their customers' privacy as it is about economics. Ironically,



Verizon and SBC's bottom lines are directly tied to the record industry's for-
tunes as a result of the increasing interdependence and interrelated economics
of our industries. The real question is whether the relationship between their
profits and ours has to be inversely related. EMI believes that it does not.

Thus far, the RIAA has asked for approximately 1,500 subpoenas. The regional
Bell operating companies, two of which have representatives sitting before you
today, have more than 200 million customers. They provide those customers with
detailed bills on a monthly basis. They daily respond to many hundreds of thou-
sands of consumer and government inquiries that dwarf the number of subpoenas
that the RIAA has issued. Relatively, responding to a few hundred, or even a few
thousand, DMCA subpoenas from the RIAA can hardly be a significant administra-
tive burden.

This debate is not about privacy. It is about two phone companies attempting to
protect the anonymity of customers who are breaking the law. The telecommuni-
cations companies, and the PC and consumer electronics industries, have become in-
creasingly dependent on the content industries, music, movies and video games, to
drive their businesses. These are the new economics of piracy.

In a good year, the largest record companies and the largest music publishers gen-
erated combined worldwide profits of approximately $1 to 1.5 billion, and this is
likely an overestimate. As you know, the last few years have not been so good for
the record companies, and those profits have been shrinking.

EMI recently commissioned a study that demonstrates that the 2.5 billion to 5
billion files traded per month on P2P systems generate calculable, incremental prof-
its worldwide of almost $7 billion per year for the telecommunications, PC and con-
sumer electronic industries. Moreover, these same companies also derive a com-
pletely different set of soft benefits from P2P systems-consumer pick up of their
products, accelerated broadband penetration, consumer loyalty to the phone service/
decreased churn-that are not included in these calculations. Our findings show
that the telecommunications industries alone derive approximately $3-4 billion in
worldwide incremental profits from P2P activity. The U.S. share of those profits is
approximately $1 billion. The analysis in this study requires further refinement, but
it is clear that these three industries are reaping enormous profits as a direct result
of consumer digital copyright piracy. Even assuming that these numbers are off by
50 percent, these industries made more profit off digital piracy than the worldwide
profits in 2002 of all the largest music companies combined.

PofIts Created Fom Music and C copyright
Material (2002)

Traditional New Value Chain Participants
Music industry
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companln PC OEMa Dtvin

No one in the music industry begrudges the right of the telecommunications, con-
sumer electronics or PC industries to run businesses that profit from consumer be-
havior. But they certainly should not encourage or protect illegal behavior. A
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Verizon brochure from last year illustrates this point. The cover of the brochure on
"broadband living" highlights three main benefits to buying a broadband connection:
sharing photos, working from home and downloading music. That brochure then
lists among music sites, a P2P site whose only application for copyrighted music is
illegitimate.

I

It has never been clearer that what happens in one industry-telecommuni-
cations-affects what happens in the other, the copyright industries. The DMCA un-
derstood and even tried to pave the way for a mutually beneficial interdependence.
ISPs were relieved of liability in most circumstances-thereby removing a legal bur-
den that could have hampered their development. But the copyright industries were
provided with a simple, effective and speedy technique for protecting their prop-
erty-thereby ensuring that rampant digital piracy would not undermine the copy-
right industries' business model. The DMCA anticipated a collaborative process be-
tween all of the stakeholders in the digital copyright world.

At EMI we are trying to deliver on that collaborative process. As I said at the
beginning of my testimony, our strategy for combating piracy has three prongs: en-
forcement, awareness and availability. We will enforce our legal rights vigorously.
We will strive to make our music widely available. Finally, we will undertake sig-
nificant public awareness campaigns. You are already aware of the enforcement ef-
forts that the RIAA has undertaken and the public awareness campaigns.

EMI has been at the forefront of efforts to legally distribute music online. No
other company has been as aggressive and assertive about these opportunities. EMI
was the first of the global record labels to license its repertoire to Pressplay and
MusicNet, the first two legitimate digital music distributors. To date, EMI has li-
censed its music for digital distribution to almost 75 companies, and approximately
another 75 deals are currently in the pipeline. Almost 34,000 EMI tracks are avail-
able for download in the United States. 140,000 are available worldwide. Our online
music is available at Apple's iTunes store, at Buymusic.com, at MusicMatch and on
nearly every major portal and site that sells legitimate digital music.
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In the face of massive industry change, EMI is actively finding ways to rethink
its product and its distribution approaches. The music industry is learning to sell
its music in an ever-expanding number of formats in only a few years. EMI has cre-
ated standard deal terms, legal licenses, product definitions and deal policies that
it uses worldwide. The music industry has been criticized for being slow to join the
party. But given the dramatic paradigm shift the industry has undergone, I would
say it's actually been faster than other industries in comparable positions. Our abil-
ity as an industry to respond is at least comparable to that of the computer indus-
try's response to the evolution from the mainframe to the mini-computer to the per-
sonal computer.

Mr. Chairman, EMI Music is one of the world's oldest recorded music companies.
It began in 1897 with the formation of two companies, The Gramophone Company
Ltd and the Columbia Graphophone Company Limited. Those two companies
merged in 1931 to create Electric and Music Industries.

Today, EMI is the third largest record company in the world and the fifth largest
in the United States. Its labels in the United States are Capitol, Virgin, Blue Note,
Angel, Manhattan, Narada, EMI Christian Music Group, Capitol Nashville,
Astralwerks, Higher Octave and S-Curve. EMI's employees are not just in New York
and Los Angeles. In fact the majority of our employees are based elsewhere in the
United States. We have employees in Milwaukee, Wisconsin, Jacksonville and Chi-
cago, Illinois, Atlanta, Georgia, and Miami, Florida among other cities. We are actu-
ally the largest employer in the Nashville music community as well.

EMI releases the works of some of the world's best known and loved artists: the
Beatles, the Rolling Stones, Garth Brooks, Frank Sinatra, the Beach Boys, Norah
Jones, Radiohead, Kylie Minogue and Coldplay to name a few.

But we also work with a number of artists you may not have heard of-yet. These
are the hundreds of new and developing artists that we hope to be able to bring
to the world. Keri Noble is a new artist with Angel whose 5 song EP was just re-
cently released. Joss Stone is a remarkable new soul singer whose first album on
S-Curve Records was released yesterday. Jennifer Hansen and Dierks Bentley are
two of country music's must exciting new acts. Tribalistas are superstars in Brazil
who are beginning to be discovered by American audiences. Maksim is a classical
pianist whose first album has just been released in Europe. Online piracy threatens
EMI's ability to work with and invest in these new artists and others.

Digital piracy and its follow-on effects have a serious impact on the way we do
business. The first recordings made for EMI were made using the old-fashioned
horn gramophone. We've been through 78 rpm records, LPs, eight track, cassette
tapes and now CDs. More advanced audio platforms such as DVD Audio and SACD
could be the next technology leap. But today we have to deal with changes that are



among the most disruptive we've ever faced. Records are still as expensive to
produce and market. Those costs do not go down and in fact they continue to go
up. But because of piracy, it is harder and harder to run a profitable, long-term
business.

EMI is the only major record company whose sole business is music. We want to
work collaboratively with the telecommunications, consumer electronics and per-
sonal computer industries rather than sitting in conflict with them. We are dedi-
cated to making the music business work and thrive. And we have a workable
model to accomplish that goal. We are aggressively distributing our product digitally
and physically. We have implemented significant measures to curb rampant phys-
ical piracy, and we remain committed to intensifying those efforts in the future.

Thank you for this opportunity to testify.

Senator BROWNBACK. Thank you, Mr. Rose. We look forward to
the question and answer session.

Next will be Mr. Cary Sherman. He is President of the Recording
Industry Association of America. Mr. Sherman, thank you for join-
ing us today.

STATEMENT OF CARY SHERMAN, PRESIDENT, RECORDING
INDUSTRY ASSOCIATION OF AMERICA

Mr. SHERMAN. Thank you for inviting me to testify.
Senator BROWNBACK. You have to get those microphones up pret-

ty close.
Mr. SHERMAN. OK. Is that better?
Senator BROWNBACK. Much better.
Mr. SHERMAN. Thank you.
I am the President of the Recording Industry Association of

America, the trade association representing the U.S. recording in-
dustry, and our members create, manufacture, and/or distribute 90
percent of all legitimate sound recordings in the United States.

At the outset I would just like to share some of the startling sta-
tistics about the impact of piracy on the music industry. Over the
past 3 years, shipments of recorded new music in the U.S. have
fallen by an astounding 31 percent. Hit records have been impacted
most dramatically. In 2000 the ten top-selling albums in the U.S.
sold a total of 60 million units. In 2001 that number dropped to 40
million; last year, 34 million.

The root cause for this drastic decline in record sales is the astro-
nomical rate of music piracy on the Internet. Although this Com-
mittee has long stood on the front line in the battle to protect con-
sumer privacy online and offline, it is important to make one thing
crystal-clear: no one has a privacy or First Amendment right to en-
gage in online copyright infringement. The issues presented by to-
day's hearing have a lot more to do with piracy and a false sense
of anonymity than privacy.

Millions of Americans have downloaded P2P software onto their
computers in the last 3 years. By doing so, these individuals have
opened their hard drives to the world, illegally sharing copyrighted
material, and often unwittingly exposing their most sensitive per-
sonal information, including tax returns, medical and financial
records, resumes, and family photos. At any moment you can log
on to Kazaa, the world's most popular P2P system, and find any
of these documents at the click of a mouse. It is hard to imagine
more fertile ground for identity theft.

It is no wonder why Judge Bates, who presided over our lawsuit
with Verizon, concluded: "If an individual subscriber opens his com-



puter to permit others through peer-to-peer file-sharing to
download material from that computer, it is hard to understand
just what privacy expectation he or she has after essentially open-
ing the computer to the world."

Despite the inherent privacy risks of using peer-to-peer software,
Verizon and SBC have done absolutely nothing to educate or warn
subscribers about the privacy risks of using these services. The
record is no better when it comes to warning about the legal con-
sequences of using free sites to get music. Nowhere in their bro-
chures, websites, or advertising are there any warnings or informa-
tion about the grave privacy and real legal risks associated with
using this software.

By contrast, they have used a combination of overt and subtle
marketing strategies to encourage people to sign up for DSL so
that they can get all the music they want for free and not have to
go to the record store any more.

The motivation for this strategy is clear when you look at the
broadband landscape. According to a USA Today article a few days
ago, 70 percent of Americans with broadband capabilities use cable
modems instead of DSL. The same article quotes an Internet ana-
lyst saying "It is going to be more streaming video and music
downloading that is really going to dictate the switch." A recent re-
port on broadband found that the growth in peer-to-peer is really
driving the market and P2P traffic now consumes 50 to 70 percent
of the capacity, up from perhaps 20 to 30 percent a year ago.

With a long way to go before catching up with cable, it is no won-
der Verizon and SBC, the Nation's two largest DSL providers, are
reluctant participants in the fight against online piracy. Fortu-
nately for the copyright community, the vast majority of other ISPs
around the Nation have been responsible and constructive partners
in this important fight.

It is difficult to discount the commercial interests of Verizon and
SBC when weighing the merits of their privacy arguments. After
all, rather than focusing on the most pressing privacy problem fac-
ing their customers, they champion protecting the anonymity of
subscribers who are engaged in clearly illegal activity. So while
millions of their users are exposing their most sensitive personal
information to the world, Verizon and SBC want this community
to believe that the true threat to their customers' privacy is the
DMCA information subpoena process.

What is even more remarkable is that their alternative to the
DMCA process, John Doe lawsuits, would force copyright owners to
sue ISP customers first and ask questions later. That strikes me
as one of the least consumer-friendly options imaginable, not to
mention the significant and unnecessary burden it would place on
our Nation's already overburdened Federal courts.

The reality is that Verizon and SBC, under the self-serving guise
of protecting their customers' privacy, simply do not want to live
up to their end of the DMCA deal struck back in 1998, providing
copyright owners with the limited information necessary to protect
their rights in the digital world. In the end, we believe that Con-
gress struck a fair balance in 1998 when it passed the DMCA and
gave copyright owners the limited ability to access minimal infor-



mation solely for the purpose of identifying infringers and enforcing
our rights.

As these issues continue to wind their way through the courts,
we remain ready and willing to talk with ISPs about ways to en-
sure that the DMCA process operates smoothly and fairly, and I
hope we can achieve that.

I look forward to answering the Committee's questions. Thank
you.

Senator BROWNBACK. Thank you, Mr. Sherman, for your testi-
mony. I look forward to questions afterwards.

Mr. William Barr, Executive Vice President and General Counsel
for Verizon. Welcome to the Committee.

STATEMENT OF WILLIAM BARR, EXECUTIVE VICE PRESIDENT
AND GENERAL COUNSEL, VERIZON COMMUNICATIONS

Mr. BARR. Thank you, Mr. Chairman.
The Internet is evolving into the central communications system

for our society and promises vast benefits. It perfects markets by
bringing buyers and sellers together. It is in fact providing essen-
tially the archetypical public library for our society and it creates
public forums for the exchange and debate of ideas.

But, as with any communications system, the vitality of the
Internet ultimately depends on people's confidence in the security
and privacy of their communications. People would not be using the
telephone as much as they do if they felt it was easy for others to
listen in. The Internet's development would be severely curtailed in
our view if people felt that whenever they went out onto the Inter-
net there were few safeguards against finding out who they are,
what their communications-what communications they were hav-
ing, and what websites they were visiting.

So apart from any philosophical commitment to privacy interests,
there is a compelling business reason why community communica-
tions companies like Verizon are concerned about the privacy of
their customers. Now, as with any communications system, they
are capable of facilitating a lot of good, but at the same time they
can also be used to do bad things. Telephones can be used for wire
fraud. The Internet is used for a lot of bad things-dissemination
of pornography, for fraudulent practices, and, yes, for the infringe-
ment of property rights, copyrighted material.

Now, up until now Congress has recognized that investigative
and enforcement tools that are supposed to police against these
kinds of abuses, these kinds of evils, have to be carefully crafted
and controlled to ensure that they do not sacrifice legitimate pri-
vacy interests. That is why even when the government itself is pur-
suing the dire interests of the public, such as terrorism investiga-
tions or investigations into pedophiliacs stalking kids on the Inter-
net, the government itself is subject to controls and supervision.

We agree that the recording industry has compelling property in-
terests that deserve to be protected. We ourselves hold intellectual
property rights and we try to enforce them. But that does not jus-
tify sweeping, invasive, and unsupervised access to sensitive infor-
mation about individuals.

Now, when people use the Internet they rely on some protection
of their identity, when they are visiting websites, exchanging e-



mails, because they are only identified by a number, the IP ad-
dress. What this does is allow someone to come in, get the IP ad-
dress, and thus identify them with their expressive activity.

Now, as the RIAA is interpreting the statute any individual can
come in, file a one-page form that is based solely on an assertion
and a statement that they believe that a copyright interest is being
infringed, and based on that and on that alone we are compelled
to turn over the identity of our customer.

Now, it is important, this is not just a right given the recording
industry. Anybody can use this in our society. And it does not just
relate to recording; it relates to anything that someone suggests is
covered by copyright, including things that are unregistered and
therefore could not serve as a basis for a suit.

Now, this is done without any judicial supervision. There is no
one determining the bona fides of the person seeking this informa-
tion. There is no protection against someone coming in and using
a false name, getting access to this information. There is not even
an inquiry into whether or not there is in fact copyrighted mate-
rial, much less registered material that could actually serve as the
basis for a lawsuit. And there is no scrutiny as to whether there
is any reasonable basis to believe that the individual has impinged
on that property right.

The Federal Government does not have this power in any arena.
Congress has not given this power to the Federal Government in-
vestigating terrorism. Why should the record industry, private citi-
zens, have this unfettered subpoena authority to reach the most
sensitive information that people have?

There are no safeguards on its use. There is no requirement that
it is used only for litigation. There are no express provisions deal-
ing with penalties for the improper disclosure of this information.
The government itself is subject to all these requirements.

Now, as you pointed out, Mr. Chairman, this is not just a tool
that would be used by legitimate interests. Pornographers, stalk-
ers, identity thieves would have the ability to do this and do it
anonymously, so it could never be traced back to them. Even where
the interests are legitimate, as with RIAA, a blunderbuss approach
inevitably leads to abuses and mistakes. The use of bounty hunters
has now arisen because they do not have to-the holder of the
copyright does not have to identify themselves. They can go
through intermediaries and use bounty hunters.

We now have the use of robots to track down people on the Inter-
net, and we have already many examples of mistakes, like kids get-
ting jerked around because they did a book report on Harry Potter
or a university's system being shut down because a professor was
named "Usher" and it was confused with the name of an artist.

Now, any response to this really requires three things in my
view. One is a technological approach, and that is clearly what
Congress envisioned in Title I of the Act. What Congress said in
Title I of the Act was, if you protect this information with
encryption or other kinds of protective devices, access codes, it will
be a Federal crime to try to defeat it. So Congress set the table for
the industry to work together to come up with these technological
solutions. That has not happened because they preferred this jihad
against 12-year-old girls.



Now, the other thing is an appropriately tailored discovery de-
vice, appropriately tailored like all available-with all the standard
accountability in it, where it deals with registered material, there
has to be specificity in the allegations, and strict limits on its use,
and ultimately judicial supervision over it.

Finally, I think there has to be attention to the incentives, and
this is where I think-I do not view the average American teenager
as a thief or intentional thief. I think that the industry itself has
to look in the mirror to see what created the incentives for this ille-
gal and illicit activity. It has largely been the untenable business
model in my view of the recording industry.

What young people want, as we wanted when we were kids: Buy
the 45 rpm, buy the hit, and do your own mix. That is what people
have always wanted. What is the model today? Can you go out and
buy a hit? No. You have to buy a lot of schlock on a CD and pay
16 bucks for it in order to get the one or two songs you want. That
is called bundling, and that is the business model necessary to feed
the distribution chain that has come up in this industry.

Now, I am not justifying the piracy, but in my view it is not the
freeness that drives the kids to download; it is the desire to be se-
lective in what they want, identify the one song, and put it on their
mixes. The industry itself has now slowly come to recognize that
it left the vacuum. It did not go out and set up the iTunes or the
MP3s that are paid sites. In fact, it fought them and it fought them
up until recently.

But if the industry itself would move into this area then, just
like the film industry when they tried to-when they said that the
VCR was the Boston Strangler of their industry, they would end
up making more money ultimately.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Barr follows:]

PREPARED STATEMENT OF WILLIAM BARR, EXECUTIVE VICE PRESIDENT AND GENERAL
COUNSEL, VERIZON COMMUNICATIONS

Mr. Chairman and members of the Committee, thank you for inviting me here
today to discuss this important issue.

We at Verizon recognize the legitimate interests of copyright owners and the
threats to those interests that are posed by the misuse of new technologies, includ-
ing peer-to-peer software. Verizon remains committed to working with the copyright
community to find solutions to these issues that result in effective protection for in-
tellectual property, without placing substantial burdens on Internet service pro-
viders or violating the privacy and First Amendment interests of their subscribers.
Back in 1998, Verizon and other service providers agreed in the Digital Millennium
Copyright Act ("DMCA") to conduct voluntary industry negotiations aimed at devel-
oping "standard technical measures" (also known as digital rights management
tools), to protect copyright works from online infringement. The copyright commu-
nity has never accepted our offer to begin negotiations on digital rights management
standards and to work cooperatively toward a technical solution to this problem.

Indeed, Congress recognized in its report on the DMCA in 1998 that technological
rather than legal solutions constituted the best method of ensuring the lawful dis-
semination of copyrighted works in our new networked, digital environment. See S.
Rep. No 105-190, at 52 (1998) ("The Committee believes that technology is likely
to be the solution to many of the issues facing copyright owners and service pro-
viders in this digital age."). Congress, in Title 1 of the DMCA created criminal pen-
alties for those who circumvent such technical measures.

In the end, as in the area of VHS recordings and cable television access to broad-
cast programming, Verizon believes that appropriate technical and legal solutions
will be found. As discussed in detail below, a new, unbounded subpoena power is
not that solution.



As an Internet service provider, Verizon promptly takes down infringing material
that resides on our system or network in response to requests from copyright own-
ers and we have strict policies against infringement of copyrights. Verizon also pro-
motes legitimate pay music sites such as MP3.com and Rhapsody as part of its ISP
service. We will continue to work with copyright owners to marry the power of the
Internet with the creative genius of content providers through new business rela-
tionships and licensed websites that offer music, video, and other proprietary con-
tent to the over 100 million Internet users in this country. Verizon believes that
lawful and licensed access to quality content is essential to the continuing develop-
ment of the Internet in general and broadband in particular, and we are committed
to exploring technological and other solutions so that copyright owners may enjoy
the fruits of their labors and Internet users will have access to a rich array of digital
content.

However, the answer to the copyright community's present business problems is
not a radical new subpoena process, previously unknown in law, that un-tethers
binding judicial process from constitutional and statutory protections that normally
apply to the discovery of private data regarding electronic communications. Verizon
believes that the district court was wrong in concluding that Congress authorized
such a broad and promiscuous subpoena procedure-but whatever the courts ulti-
mately conclude on this issue-the subpoena power endorsed by the district court
is not an effective remedy for copyright holders and has great costs in terms of per-
sonal privacy, constitutional rights of free expression and association, and the con-
tinued growth of the Internet.

As interpreted by the district court, this subpoena provision grants copyright hold-
ers or their agents the right to discover the name, address, and telephone number
of any Internet user in this country without filing a lawsuit or making any sub-
stantive showing at all to a Federal judge. This accords truly breathtaking powers
to anyone who can claim to be or represent a copyright owner; powers that Congress
has not even bestowed on law enforcement and national security personnel. It
stands in marked contrast to the statutory protections that Congress has enacted
in the context of video rentals, cable television viewing habits, and even the require-
ments for law enforcement officers to gain access confidential data associated with
electronic communications.

All one need do is fill out a one-page form asserting a "good faith" belief that a
copyright has been infringed and one can obtain identifying information about any-
one using the Internet There is no review by a judge or a magistrate; the clerk's
office simply issues the subpoena in ministerial fashion. This identifying informa-
tion can then be linked to particular material sent or received over the Internet,
including e-mails, web browsing activity, chat room postings, and file-sharing activ-
ity. This subpoena power applies not just to music recordings, it applies to the ex-
pression contained in an e-mail or posting in a newsgroup, digital photographs, and
even pornographic materials. It has and will be used and abused by parties far less
responsible than the recording or movie industries. In essence, anyone willing to as-
sert that they have a good faith belief that someone has used their words, pictures
or other expression without permission becomes their own roving grand jury, with-
out any of the normal checks and protections that apply to governmental investiga-
tions.

This subpoena process lacks the most basic protections that are applied to the dis-
covery of confidential and personal data connected with expressive activity. As noted
above, the filing that need be made is truly minimal, and is below the standard for
the filing of a civil complaint in Federal court. The normal duties to investigate and
substantiate a civil claim that apply to the filing of a lawsuit under the Federal
Rules of Civil Procedure do not apply. The clerk's office simply rubberstamps these
subpoenas in ministerial fashion-with no inquiry into the bona fides of the party
filing the request or the self-interested "belief that a copyright has been violated.

The individual subscriber, whose identity is at issue, is not even entitled to re-
ceive notice of the subpoena before his or her personal information is turned over
to a third party. Thus, the subscriber, who may in fact be doing nothing illegal, will
have his or her identity revealed without ever having an opportunity to be heard.
Nor is there any provision for damages or other punishment for wrongfully obtain-
ing or misusing the identity of a subscriber subject to such a subpoena. It is truly
ironic that Congress has placed more substantial requirements and protections on
law enforcement access to confidential information regarding electronic communica-



tions than apply to a private party under this statute.1 This combination of unlim-
ited scope, minimal substantive requirements, and lack of judicial supervision
makes both mistakes and intentional abuses of this new power inevitable. Every
time you send an e-mail, browse a website, or join a discussion in a chatroom or
newsgroup, others gain access the numerical IP address that you are using. Armed
with this IP address, anyone to whom you have sent an e-mail, from whom you have
received an e-mail, with whom you or your children have spoken in a chat room,
or who operates a website you have visited, no matter how sensitive the subject
matter, can unlock the door to your identity.

This list is not limited to those with legitimate interests in enforcing copyrights.
As safety and privacy groups like the National Coalition Against Domestic Violence
and WiredSafety stated in our litigation, it opens the door to your identity to people
with inappropriate or even dangerous motives, such as spammers, blackmailers,
pornographers, pedophiles, stalkers, harassers, and identity thieves. In fact, over 92
diverse organizations, representing consumer and Internet interests, submitted let-
ters to this Committee expressing serious concerns about the privacy, safety, and
security of Internet users arising from the potential misuse of this subpoena proc-
ess. These include the ACLU, the American Library Association, the Consumer Fed-
eration of America, and the National Coalition Against Domestic Violence. These
groups do not condone copyright infringement. Rather, like Verizon, they are con-
cerned that this subpoena power will cause great harm to privacy, free expression,
and even personal security of Internet users with little gain in copyright enforce-
ment.

As Ms. Aftab, from WiredSafety states, "With one broad sweep, the DMCA sub-
poena power will frustrate the work of the entire online safety community to arm
our children and their parents with cyber-street-smarts. It won't matter what they
voluntarily or mistakenly give away. All the information predators need can be ob-
tained far more easily with the assistance of the local Federal District Court Clerk."
The potential for abuse of this new subpoena power is limited only by the devious-
ness of the criminal mind.

Indeed, just since the district court's ruling went into effect in June, the evidence
of mistakes, potential abuses, and troubling uses of this subpoena power has contin-
ued to mount. As you will hear from SBC directly, their company recently filed a
suit in California against the Recording Industry, a copyright bounty hunter called
"MediaForce" and an entity called Titan Media Group. Titan Media, a purveyor of
pornographic videos over the Internet, sent one subpoena to SBC seeking the
names, addresses and phone numbers of 59 individual subscribers who Titan as-
serted were infringing its copyrights in gay pornographic videos by exchanging them
over the Internet. Titan eventually withdrew the subpoena when SBC threatened
a court challenge, but the episode highlights the fact that this new subpoena power
applies to anyone who can claim an interest in any form of expression. Titan Media,
imitating the RIAA, has recently announced its own "amnesty program." Internet
users must reveal their identity to Titan and agree to purchase a copy of their por-
nographic material or Titan threatens to use the subpoena process to expose their
identity. In a similar vein, ALS Scan, a purveyor of graphic Internet pornography,
has also been a beneficiary of this process and submitted a declaration in favor of
RIAA's broad interpretation of the subpoena power in the litigation with Verizon.
The potential for abuse, for invasion of personal privacy, for reputational harm, and
even for blackmail is highlighted by these examples.

There is also no requirement that the copyright owner itself obtain the subpoena;
it may be obtained by an agent of the copyright holder. A whole industry of copy-
right "bounty hunters" has sprung up, enterprises that search the Internet for pos-
sible instances of copyright infringement spurred on by economic incentives. The use
of automated robots, known as "bots" or "spiders" has also led to a significant num-
ber of mistaken claims of copyright infringement. These bats operate much like the
spiders that crawled through buildings in the movie Minority Report, scouring the
Internet in search of file names that look like they match the names of copyrighted
works or artists. Bots are far from perfect. Typing words such as "Madonna" or "the
police" in an e-mail may earn you a DMCA subpoena, because the "bots" cannot dis-
tinguish the legitimate comment or discourse from copyright infringement. In 2001,
Warner Bros. sent a letter to UUNet demanding that they terminate the Internet
account of someone allegedly sharing a Harry Potter movie online. The small text
file was entitled "Harry Potter Book Report.rtf," with a file size of 1k. The file was
not an unauthorized copy of the movie, it was a child's book report, but the bot could

1
See, e.g., 18 U.S.C. §3121, et seq. (pen registers and trap and trace devices limited to

govermnental personnel upon court order for valid criminal investigation); 18 U.S.C. § 2703 (im-
its on disclosure of records pertaining to electronic communications services).
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not tell the difference and such an "investigation" can quickly form the basis for a
DMCA subpoena.

In the past few months, RIAA has already admitted numerous cases of "mistaken
identity." In one case, RIAA demanded the take down of Penn State University's as-
tronomy department's servers during finals week, based on a claim that it contained
infringing songs by the artist Usher. In fact, "Usher" is a professor's last name and
the file at issue was his own creation. RIAA later admitted sending at least two
dozen other mistaken notices to Internet users as part of its campaign to warn peer-
to-peer file-sharers. And this was before RIAA began its new campaign sending hun-
dreds of subpoenas for subscriber identity to ISPs across the country. These chilling
examples all sound like excerpts from the book "1984," except in this case, "Big
Brother" isn't the Government, it is interested parties armed with their own private
search warrants.

RIAA's most recent campaign began in July of this year after the district court's
ruling went into effect. Despite the pending appeal on this issue, the Recording In-
dustry has chosen to unleash numerous subpoenas on Internet service providers.
Verizon has already received over 200 subpoenas, with which we have been required
to comply. The Recording Industry alone has sent well over 1600 subpoenas to serv-
ice providers across the country, placing a significant strain on the resources of the
clerk's office of the district court in D.C. and on the subpoena compliance units at
many Internet service providers, including Verizon.2

As another example of the overreaching uses of the subpoena process,, RIAA now
claims that it is entitled to discover subscribers' e-mail addresses and that it may
issue these subpoenas from the district court in Washington, D.C., regardless of the
location of the service provider or the customer. Obviously, obtaining the subpoena
in a distant forum makes it a practical impossibility for many service providers and
most customers to ever raise any objection to the subpoena. Indeed, Boston College
and MIT successfully fought to quash subpoenas issued out of Washington, D.C.
that were aimed at their students in Massachusetts. SBC's lawsuit includes jurisdic-
tional challenges. Columbia University is seeking to quash subpoenas that RIAA
has attempted to serve on it issued by the District of Columbia courts.3

In Verizon's view, Congress never intended to unleash a massive wave of sub-
poenas on public and private Internet service providers and their customers. This
is not an effective solution to the very real problems faced by copyright owners; it
only creates an additional level of problems for Internet service providers and chills
the free exchange of protected content over the Internet. The use of the subpoena
power in an attempt to create an in terrorem effect over the entire Internet is both
improper and disserves the long-term interests of both copyright owners and Inter-
net service providers. The district court has truly created a Frankenstein monster
that Congress never contemplated and that has the potential to cause irreparable
damage to public confidence in the privacy of Internet communications. Like the
telephone itself, the growth of the Internet as a medium of political, social and eco-
nomic change depends upon the confidence of users in the privacy of their commu-
nications and communications habits. Every person in this room believes that his
or her private e-mail or web browsing habits can and should remain private-yet
the district court's erroneous decision is a direct threat to that privacy. It has also
burdened Internet service providers with responding to thousands of subpoenas.
From our own experience, we can tell you that RIAA's barrage of subpoenas has di-
verted and strained our internal resources. This new burden on service providers-
responding to thousands of subpoenas issued in the conduit context-was never part
of the statutory compromise. It also threatens the limited resources of subpoena
compliance units to satisfy legitimate law enforcement requests-as RIAA bombards

2Indeed, press accounts indicate that the clerk's office of the district court in D.C. has been
overwhelmed with subpoena requests and has been forced to reassign staff from other judicial
duties. See Ted Bridis, Music Industry Wins Approval of 871 Subpoenas Against Internet Users,
Associated Press (July 19, 2003) at 2 ('The RIAA's subpoenas are so prolific that the U.S. Dis-
trict Court in Washington, already suffering staff shortages, has been forced to reassign employ-
ees from elsewhere in the clerk's office to help process the paperwork, said Angela Caesar-
Mobley, the clerk's operations manager.").

3The Federal Rules of Civil Procedure generally provide for the issuance and service of sub-
poenas in the district where the party in possession of the material resides to protect the rights
of third parties to contest the subpoena. See Fed. R. Civ. P. 45(a)(2) & 45(b)(2) (placing jurisdic-
tional and service limitations on district court subpoenas for the protection of those from whom
production is sought). Despite the fact that Congress expressly provided that the protections of
Rule 45 should apply to Section 512(h) subpoenas, see 17 U.S.C. §512(h)(6), RIAA has taken
the position that it may obtain and serve a Section 512(h) subpoena from any district court in
the country. Thus, in its view, it could seek a subpoena from the district court in Guam tar-
geting a small service provider in New England.



service providers with dozens of subpoenas and purports to require responses on
seven days or less notice. The protection of copyright, however legitimate a cause,
should never be raised above law enforcement and national security efforts-efforts
that Verizon has always been in the forefront of supporting.

Both the district court in our case and the copyright owners have eschewed a
more measured remedy that has always existed in the law and is used by numerous
businesses for many purposes, the so-called "John Doe" lawsuit. Under this proce-
dure, a judge or magistrate reviews the merits of a case before a subpoena is issued,
and the defendant is given notice and an opportunity to contest disclosure. The law
demands a reasonable investigation of the relevant facts, ownership of a valid copy-
right registration, and a complaint filed in compliance with Rule 11. Verizon has
successfully used this process to sue unknown spammers who abuse our network.
Despite the Recording Industry's assertions to the contrary, the filing of a John Doe
lawsuit is much more protective of all parties' interests than the DMCA subpoena
process.

Since RIAA launched its subpoena campaign, the DC Clerk's Office publicly com-
plained that its internal resources were being burdened and the clerk's office had
to re-assign new employees to the fulltime task of processing subpoenas on an ongo-
ing basis. If the district court's decision in our case is not overturned quickly, it
threatens to turn the Federal courts into free-floating subpoena mills, unhinged
from any pending case or controversy, capable of destroying anonymous Internet
communication, and threatening privacy and due process rights as well as public
safety.

While Verizon firmly believes that this subpoena process and the tactic of tar-
geting college students, universities, libraries and other individual Internet users is
inappropriate and will lead to serious harms with little gain in copyright protection,
Verizon recognizes that a more comprehensive and long-term solution is necessary.
Verizon commends Senator Brownback for taking a first step by introducing the
Digital Consumer Internet Privacy Protection Act. This bill builds in necessary pro-
tections that addresses the fundamental due process and privacy rights of all Inter-
net users, and ensures that subpoenas cannot be issued without sufficient judicial
safeguards in place. The bill also appropriately gives the FTC enforcement authority
to monitor the use of subpoenas involving digital media products and provides rem-
edies for abuses of the process. An appropriate next step would be for affected par-
ties to develop effective approaches that combine technical and legal solutions to
balance the legitimate needs of all stakeholders. We urge Congress to act now before
irreparable damage is done to public confidence in the Internet as a medium of free
expression and association.

I thank the Chair and the members of this Committee for your attention. We look
forward to working with you to resolve this critical issue.

Senator BROWNBACK. Thank you, Mr. Barr. I look forward to
questions.

Finally will be Mr. Alan Davidson. He is Associate Director, Cen-
ter for Democracy and Technology here in Washington. Mr. David-
son.

STATEMENT OF ALAN DAVIDSON, ASSOCIATE DIRECTOR,
CENTER FOR DEMOCRACY AND TECHNOLOGY

Mr. DAVIDSON. Thank you, Mr. Chairman, and Members of the
Committee. The Center for Democracy and Technology thanks you
for holding this important hearing and we are pleased to be in-
cluded, both because of CDT's long history of involvement on online
privacy issues and also our current efforts to craft a balanced con-
sumer perspective on digital copyright.

Our bottom line today is this: the 512(h) subpoena process is an
important tool for copyright holders who are legitimately seeking
to enforce their rights online, but it also raises real and serious pri-
vacy concerns for Internet users. The good news in our testimony
today is that we believe that a package of minor additions to the
law could address many of the most serious privacy concerns while
also preserving and maybe even enhancing legitimate enforcement.



I will summarize. Our testimony makes four main points. The
first is this: it is unhealthy for our country and unfair to copyright
holders for large numbers of people to routinely violate the law of
the land. Enforcement actions like those that have been under-
taken by RIAA are, unfortunately, today a necessary part, though
only a part, only a part, of protecting creators and authors in the
digital age.

We actually agree with the approach that was taken by RIAA in
its statement with the IT industry last winter that emphasizes new
delivery mechanisms, education, and enforcement rather than seek-
ing controversial new government technology mandates or network
architecture changes.

Our second point is this: if you believe in enforcement, as we do,
then you must give copyright holders the tools that they need to
do enforcement, and our belief is that a subpoena process like that
under 512(h) has an important role in assisting enforcement. With
appropriate safeguards for individuals, it could actually be pref-
erable to filing a large number of Federal lawsuits.

Our third point, and I think one that we need to say a little bit
more about, is that there really are privacy concerns raised by the
unique subpoena power currently granted under 512(h). As has
been said here, online identity can be a very sensitive piece of in-
formation for people. People online reasonably expect that they will
be largely anonymous when they visit health websites, when they
make political statements, when they visit chat rooms or become
online whistleblowers. For that reason, our law has traditionally
strongly protected subscriber identity.

In contrast, section 512(h) contains very few of the safeguards
that are demanded by either fair information privacy principles or
that are typically found in existing subpoena or court order provi-
sions. We have heard it from several of the panelists already today:
512(h) is available to any copyright holder, not just mainstream
companies, record companies, or movie studios; and it can be used
based on a mere allegation of infringement. No judge ever looks at
a 512(h) application, no weighing of the assertions in the applica-
tion is ever done, no user ever gets to challenge those assertions.
The law places no real limits on how the information is going to
be used, beyond the very open-ended requirement that it is going
to be used for, "protecting rights."

512(h) gives no notice to end users, who typically have no idea
that their information is being revealed. And notice, I should say,
has long been a bedrock of our privacy law because it gives the
party that is actually harmed the chance to combat potential mis-
use.

Because of all of this, 512(h) we believe is ripe for misuse: to re-
veal sensitive activities online, to blacklist alleged infringers, to
embarrass people, to market to them, or even for criminal pur-
poses. People ask why privacy advocates seem to be so obsessed or
care so much about what might be a relatively minor provision,
and I think it is in part because 512(h) is a very unusual authority
and a dangerous precedent. Many provisions exist for government
access to information, but always in the context of executive powers
and almost in all cases with additional and constitutionally man-
dated privacy protections.



Private use of the courts exists, but it is always tethered closely
to pending litigation and comes with the supervision of a judge able
to assess facts and to balance interests. 512(h) stands alone.

Our final point, and I think what we are trying to say today, is
that we think that-we propose in our testimony a package of sug-
gested safeguards that will address many of the privacy concerns
raised by 512(h) while supporting enforcement. Chief among those
is that we support a notice requirement before subscriber identity
is disclosed. Notice can give people a meaningful opportunity to
quash a subpoena they think is wrongful. It can also have a major
deterrent effect because subpoena applicants would know that their
targets are actually going to hear of the requests that they make.

A notice requirement also, I should note, actually could help le-
gitimate enforcement. An official notice to targets of investigations
that their information was being subpoenaed we believe would be
enough to stop a great deal of infringing behavior. We also list a
whole set of other approaches-penalties for abuse that could give
users redress if a subpoena is misused, clear limits on how infor-
mation that is collected is going to be used. The least controversial
of these is a simple report to Congress on the number of subpoenas
requested, which would provide us with some sense of how often
this process is being used and in what way. We have no idea right
now how many of these subpoenas are being filed and in what way.

In summary, we think that there are relatively minor additional
safeguards that do not fundamentally rework the provisions of the
DMCA, but that could protect privacy while actually preserving le-
gitimate enforcement. We note and agree that there are a lot of
other privacy issues that are raised in the context of peer-to-peer
file trading-the issue of privacy of sensitive files, as Senator Boxer
has said; the issue of spyware in many applications. And while this
hearing is focused on 512(h), which we think is also important, we
stand ready to work with you on those issues.

Mr. Chairman, we commend you and members of the Committee
for raising awareness of the very real privacy issues that are raised
by 512(h) subpoenas. We look forward to working with you and this
Committee and others in the community to craft a more balanced
approach to this issue.

Thank you very much.
Senator BROWNBACK. Thank you, Mr. Davidson. Thank you for

the constructive thoughts.
We will run the time clock at 5 minutes if you do not mind, be-

cause we have so many members here that are present and we do
have another panel that is up. I think this has been an excellent
discussion and an opening panel of thought.

Mr. Sherman, let me ask you just at the outset here. It seems
as if everybody supports the intellectual property right that your
industry has and that there is just not a question of that. People
may vary on the degree of intensity that you think people really
agree with this, but everybody supports that this is an intellectual
property right, it must be protected.

The narrow focus that we have got on this hearing is on this par-
ticular subpoena issue and that is the thing that has really driven
me the most on it. I wonder, if you went looking at this, if you just
compare even really the PATRIOT Act, the USA PATRIOT Act,



and the ability of the Attorney General to get a subpoena versus
your industry, the industry standards or the standards subjected to
the industry are much lower than they are to the Attorney Gen-
eral.

The Attorney General, you must have an application made by a
senior level FBI official. Under 512(h) it is available to anyone who
claims an interest in the copyright. The Attorney General has to
go through the courts. You can file this and a clerk does it.

Is there a way that your group could see fit to move those stand-
ards up slightly so that you could still get the subpoena, but it has
an officer of the court that reviews it? And what would be so harm-
ful to you doing that?

Mr. SHERMAN. You have to look at the information that is actu-
ally being sought when the Attorney General is asking for this in-
formation from a court versus the information to which we are en-
titled. We are entitled to merely the identity of the alleged in-
fringer: name, address, telephone number, and e-mail, nothing else,
nothing about what communications they have had, nothing about
who they have been communicating with, nothing about their cred-
it card information, their usage records, or any of that.

That information is available right now under Federal law under
the Electronic Communications Privacy Act without any judicial
supervision, just by someone in the government filing a form. It is
also the same information that SBC and Yahoo routinely give to
marketing partners under their privacy policy.

So all we get, the very limited information we get, is who it is
who is engaged in the infringement.

Senator BROWNBACK. Mr. Barr, Mr. Ellis, is that correct?
Mr. BARR. That is totally disingenuous. They just do not get a

name. They get the name associated with content, because that is
where the IP address comes from. So it is the correlation of the
name with activity on the Internet that is the privacy concern.
That is what any individual can get under this process.

Someone appears on a website with the IP address, they can find
out who that was, and that is the concern. That is the privacy con-
cern.

Senator BROWNBACK. Mr. Sherman, a quick response. I have one
more question.

Mr. SHERMAN. The reason that the information is available to be
correlated is because it is on a publicly available network for any-
body to see whatsoever. We are getting no more information than
any other user of the Kazaa system could get. It is as if a street
vendor who is selling counterfeit CDs was complaining that we
knew he was selling counterfeit CDs because he was doing it on the
street when we ask what his identity is.

Senator BROWNBACK. Mr. Davidson, very briefly.
Mr. DAVIDSON. Yes. I would just like to say, it is not just about

what the recording industry is doing, unfortunately. It is what
other people correlate with other kinds of content. I mean, the
Titan Media example that was raised earlier in testimony is a
great-maybe by you, Mr. Chairman-is a great example of how
correlating identity with access to sensitive or very private infor-
mation or private behavior online can be very troubling.



Senator BROWNBACK. That was going to be my next question. It
is about the Titan Media example, which I presume we are going
to see more of these. Either Mr. Rose or Mr. Sherman. Here is a
group, hard-core pornographers, asking SBC for 59 Internet sub-
scribers, and then Titan offers an amnesty: you can either buy our
pornography and in exchange we will not identify you.

That seems to border, if not be, blackmail. I am concerned that
we are going to see more examples of situations like that coming
up with this type of process. Do you share that concern?

Mr. SHERMAN. This problem is not attributable to the procedures
that we are talking about here. The fact is that under the John Doe
process that Verizon and SBC are suggesting Titan Media would
be able to get exactly the same kind of information, in fact a whole
lot more, because under the DMCA information subpoena process
you are limited to just name, address, and so on, whereas in a law-
suit you can get all those other records that we were talking about
earlier. Even under the legislation you have introduced, Senator,
Titan Media would be entitled to all of that information in the ordi-
nary course of a lawsuit, and that request for information would
not even be reviewed by a judge.

Senator BROWNBACK. Mr. Ellis, real quickly, is that accurate?
Mr. ELLIS. No, I do not agree at all. The real heart of the dispute

as I understand it between the industry and at least our company
goes to the way Mr. Sherman characterized the situation, "the al-
leged infringer." If we are dealing with somebody who has violated
their copyright and they have the reason, the 59 for example in the
case of the Titan, and they have reason to believe, then go file the
lawsuit. And when you file the lawsuit, it is subject to all the
standard protections that judicial review, substantive showings,
and all of those protections.

What is at stake here is alleged infringers, the 59 people. If they
had the evidence that they are all guilty, then go sue them. The
issue is they are trying to use this as a fishing expedition. In this
country there is a presumption of innocence until you have the evi-
dence. That is the difference in the two views. We oppose simply
fishing expeditions where you pay 25 bucks, make an assertion.
They take the position they need that to go get the evidence. That
is contrary to basic constitutional law: Get your evidence, go file
your lawsuit; do not use the subpoena process to go get the evi-
dence.

Mr. SHERMAN. May I please have the courtesy of a response?
Senator BROWNBACK. Fifteen seconds. My time is up, but please.
Mr. SHERMAN. We have the evidence. We go into court with the

evidence. We do not issue a subpoena to get evidence. We just issue
a subpoena to find out who the evidence is identifying. We have the
evidence. In fact, the DMCA process requires the virtual prima
facie case of copyright infringement in order for an information
subpoena to issue.

Senator BROWNBACK. Mr. Sherman, it would seem to me then,
why not go ahead and have a little higher level of review by an offi-
cer of the court? I would hope really, as we look down the road of
this process, this is something that reasonable minds really could
work out.

Senator Boxer.



Senator BOXER. Thank you.
I wanted to just put in the record an article by Lee Gomes, who

does a column for the Wall Street Journal, and just read a little
bit of it. It ran on Monday. So can I place that in the record in its
entirety?

Senator BROWNBACK. Yes, without objection.
[The information referred to follows:]

.... :--:.

Senator BoxER. I will just read the important part that I think
weighs on what we are doing today. He said that: "With these
suits, the industry is inviting a backlash among users and in Con-
gress." He says: "Maybe I am"-he says: "Maybe, but I am hugely
sympathetic to the record industry in this fight, largely because of
the way I answer one of the central questions in the online music
debate." He says: "It is this: Are music downloaders basically hon-
est people who are simply yearning to breathe free of the inconven-
ience and high prices forced on them by the tyrannical music in-
dustry, or are they just trying to get something for nothing? Are
they freedom-fighters or thieves? Maybe I am projecting from my
own circles, but I have always assumed the latter."

He says: "I certainly understand why someone would want to buy
only a single hit song off a CD"-which is what Mr. Barr said-
"but should that be elevated to a Jeffersonian right? I like only the
middle part of an Oreo. Does that mean I can just steal them?"

"Many people argue the record industry needs to make music
easier to buy, but what could be easier to buy than a CD? And
while I may not like the price, that is also true for Sub-Zero refrig-
erators. And yes, by having to drive to the music store or wait for
a FedEx delivery from Amazon you do not get your music right this
very second. But society needs to be careful about making a social
virtue of impatience or about insisting that an industry provide a
product in a manner conducive to its theft."



The point here-and he goes on with some very interesting
things that he says. I think every industry can be criticized. Look,
that is a fact of life. So can yours, Mr. Barr. Do you not share pri-
vate information with your affiliates?

Mr. BARR. Yes, we do. And that is customer information within
our corporation. We do not give it to third parties. My point-my
point was

Senator BoxER. How many affiliates do you have, Mr. Barr? How
many affiliates do you have?

Mr. BARR. Hundreds.
Senator BoxER. Exactly my point. That is why in California we

have a law that would prohibit you from sharing private financial
information.

So here is the deal here. I see just a little bit of hypocrisy.
Mr. BARR. This has nothing to do with hypocrisy.
Senator BOXER. Excuse me, sir. It is my time to speak.
Mr. BARR. I thought that was a question.
Senator BOXER. Mr. Ellis-no, I made an observation. You do not

have to agree with it. That is fine. I have no problem with your
not agreeing with me. We agree on a lot of things, but not on this
issue.

I find this kind of holier-than-thou discussion from SBC and
Verizon amazing, because they share so much information with
their hundreds of affiliates and do not think two wits about it. And
they admit that they go to court to protect their property rights.
But yet they are coming up with this John Doe idea, which they
know very well is going to make it exceedingly burdensome for
copyright holders to make sure there is as little theft as possible.

These are real lives you are talking about. As I understand the
law, and I just had my staff give it to me, you control the informa-
tion, Mr. Barr, that you give to Mr. Sherman when he files these
suits. It says "only sufficient to identify the alleged infringer." So
you are the one that controls the information.

As far as the answer that you gave, it is what Mr. Sherman has
to do and the industry has to do is figure out exactly how many,
how many cases of theft there are. So yes, they are going to look
at the theft. It seems to me you are trying to protect privacy of
theft. That is what you are really about, and I think it is a prob-
lem.

Now, on your own site this is what you say: "Free sites: Likely
to have pretty much everything"-I want to make sure this is-this
is Verizon, OK. Quoting from your brochure, "Your Guide to
Broadband Living," quote: "Subscription sites do offer MP3s, the
format for music files, to download. However, the official sites typi-
cally do not offer all music that is selling exceedingly well in stores.
By contrast, the free sites are likely to have pretty much every-
thing, but you may be pelted with some unwanted ads."

Now, how is that getting the information to people that what
they are doing is illegal? I mean, it seems to me you are promoting
this illegal downloading.

Mr. BARR. Well, actually that is one edition ago, but if you go to
the very first paragraph of that guide you will see that we tell peo-
ple that it is illegal to infringe on people's copyrights and that, with



all the available sites now that are authorized to provide music,
people should be able to get music with a free conscience.

Moreover, that sentence that you take out
Senator BOXER. Is that what you say, you can "get music with

a free conscience?" Or do you say "the free sites are likely to have
pretty much everything, but you may be pelted with some un-
wanted ads?"

Mr. BARR. And that sentence, of course, you are taking-that is
a paragraph that comes after the warning about infringement.

Senator BoxER. I would ask unanimous consent to put this all
into the record because, frankly, the message I get is not the mes-
sage you are saying.

Mr. BARR. There is nothing illegal about a free site. There are
authorized free sites and unauthorized free sites. You are trying to
put a gloss on that.

Senator BROWNBACK. That will be put into the record, and the
Senator's time has expired.

Senator BOXER. I think this will answer our argument.
Senator BROWNBACK. Senator Wyden.

STATEMENT OF HON. RON WYDEN,
U.S. SENATOR FROM OREGON

Senator WYDEN. Thank you very much, Mr. Chairman.
As I think the witnesses know, I have spent a lot of time over

the last couple of years trying to find some common ground in this
area. I have introduced the Digital Right to Know legislation that
essentially empowers the consumers to make choices here, because
I think, A, piracy is wrong; and B, I do not want to freeze innova-
tion.

I am going to spend my time just over the next few minutes
again looking for ways in which I think we can get to the bigger
picture. I mean, you are not going to hold back demand here. Con-
sumers want music in this way. They find it convenient, they find
it attractive, and my sense is they are willing to pay for it and will
be supportive of legal strategies if efforts are made to make that
possible.

So I begin if I might with you, Mr. Sherman. You all seem to al-
most be on the cusp of a litigation forever strategy, which I think
is unfortunate. We have got 261 suits. I gather grandmothers are
getting sued, 12-year-olds are getting sued. You all want to send
a message against piracy, and I support the efforts to go after pi-
racy.

But give us a sense of how long this is going to go on? I mean,
are you going to file 5,000 suits or 10,000 suits? At what point is
that going to give way to something that people like me, who think
your industry has got a point and the technology side has got a
point, are going to take over? I mean, Apple iTunes has got an
idea. It may not be the way to go. I have got a proposal in terms
of digital right to know. I mean, there are proposals, it seems to
me, that could help to find the common ground.

But tell us, if you would, how long do you see this litigation
derby going on? Is there something that you can offer in terms of
what you really hope to get out of this?



Mr. SHERMAN. I will be happy to respond, but I am also going
to ask Mr. Rose to respond

Senator WYDEN. All right, good.
Mr. SHERMAN.-because you have to understand that the litiga-

tion is just one piece of a much larger series of concurrent strate-
gies to force a paradigm shift in the way people get music. Right
now people-up until recently, people did not even think twice
about downloading music and did not even think about, let alone
worry about, whether it was right or wrong, legal or illegal.

The result of these lawsuits, something we did not want to do
and something we did not take lightly, has been to inform more
people in the space of a week that this conduct is illegal than any-
thing we have done, notwithstanding a multi-year education pro-
gram featuring artists, songwriters, and the entire music commu-
nity. So it is having an effect.

Orientation programs at colleges have changed as a result. Par-
ents are discussing with their kids what they are doing on the
Internet, which has the added value of not just talking about the
illegal activities such as downloading music, but also what they are
doing with respect to the security of the computer at home, the pri-
vacy of their hard drive, viruses being spread, as well as pornog-
raphy and kiddy porn.

So this national debate that has been ignited I think has been
beneficial to everybody with respect to the ethics and the legality
of online behavior. But all this would be irrelevant if we were not
offering legitimate alternatives that consumers prefer, and that is
why I wanted Mr. Rose to refer to some of the things that we are
doing.

Senator WYDEN. Because my time is short, all right, let us say
it has been relevant up to this point. At what point-I really am
curious, how many suits will be enough? I mean, how many kids
and grandmothers and the like are going to be chased down before
we get down to what I think are the kinds of approaches, both leg-
islatively and technologically, that are going to bring people to-
gether? Will 5,000 suits send the message you want?

Mr. SHERMAN. I really cannot answer the question because this
is an evolving target, in which we are trying to change people's
mind set and encourage consumers to migrate to legitimate serv-
ices where they can get exactly what they want, but legally.

How many suits has DirecTV had to file in order to discourage
satellite theft? They are over 10,000 now. You do not read anything
about it. Why is this somehow-why is music property less re-
spected than signal theft?

If I can just pass this off.
Mr. ROSE. Thank you, Mr. Sherman.
We are working extraordinarily hard, by the way collaboratively,

with most of the telecommunications, computer companies, soft-
ware companies, and consumer electronics companies, to launch a
number of legitimate services. And the notion that file-sharing is
occurring among teenagers because the only product they can buy
is a CD is absolutely no longer true. First, more than 40 percent
of the downloading is done by people over 30. Second, for almost
a year now every single radio release, meaning every single hit
that EMI sells, has been available for purchase through the legiti-



mate download services the day it went to radio, on an unbundled
basis, before it goes to retail.

Third, almost every CD that we have for sale is available on a
legitimate basis on a track by track basis, and we are focusing now
on legitimate downloads.

That is just one of probably 50 different products that we are
working with the telecom companies and computer companies to
provide.

Senator WYDEN. Mr. Chairman, if I could just get one other ques-
tion, because I am not going to stay.

In my legislation, and I think it goes right to the heart again of
my concern that the only thing that is getting attention is lawsuits
rather than efforts to bring people together. I introduced the Dig-
ital Consumer Right to Know Act, and it grows out of the fact that
not too long ago some CDs were released with a copy protection
system that made it impossible to play the CD on a computer, and
somebody went out and bought the CD with the specific intention
of playing it on their personal computer, they sued.

I said, would it not make a lot more sense and an approach that
would be fairer to all sides to just let people know up front what
their rights are. I mean, something like that, while certainly not
dealing comprehensively with the piracy issue, could be one signifi-
cant step in solving this problem, empower consumers, be fair to
your industry, be fair to technology as well.

I just wanted to wrap up, with the graciousness of the chairman,
about whether or not you all would support as part of the solution
a digital right to know that would empower the consumer when
they walk into stores to actually know what their rights are as part
of this effort to be fair to the responsible parties.

Mr. SHERMAN. Actually, I think your legislation has helped stim-
ulate an inter-industry dialogue on voluntary labeling standards
that all the digital media industries can embrace, that will give
consumers the information that they need to know how their prod-
ucts will work. Everybody shares the view that consumers need to
know what they are buying, what they can do with it, and it is a
question of how to communicate that information in the best pos-
sible way. So we certainly agree with the objective.

Senator BROWNBACK. Thank you very much. I think that is a
very constructive thought. I have put similar labeling provisions in
the bill that I have put forward as well, and hopefully we can get
to some agreements on a few items.

Senator Inouye.

STATEMENT OF HON. DANIEL K. INOUYE,
U.S. SENATOR FROM HAWAII

Senator INOUYE. I have been listening, Mr. Chairman, to the
questions. Very interesting.

Two months ago I read an article in the New Yorker magazine,
and it was such a profound statement I thought I would take it
down: "Maybe it is because I am in college, that I have an 18-year-
old sister and a 10-year-old brother, but let me tell you, nobody I
know buys CDs any more. My sister, she just gets on her computer
and knows only two things: file-sharing and instant messaging. She
and her friends go online and one instant messages the other and



says, oh, there is this cool song I found, and they go and download
it, play it, and instant message back about it. My brother has never
seen a CD except for the ones my sister burns."

And this is a quote from a University of Virginia student.
Is this piracy that widespread, Mr. Sherman?
Mr. SHERMAN. Absolutely. In fact, it has really been the combina-

tion of downloading and burning that has had the most tremendous
impact on sales. When you see those lines converging about the up-
tick in downloading and CD burner penetration and the number of
blank CD disks sold and you start looking at the sales figures, they
correlate rather precisely.

The impact is bad, it is worldwide, it is getting worse, and if
something is not done about it the creative industries will not be
able to sustain a future. This is not just music. This is movies next,
and then software. The BSA just came out with a study yesterday
showing student attitudes toward software copying and it became
quite clear that, because of music downloading, they feel very little
compunction about copying software programs as well.

So it holds a terrible future for what is now the copyright indus-
try's contribution to the GNP, 5 percent of our GNP and our num-
ber one export, and it is all at risk.

Senator INOUYE. So it involves much more than just a few com-
puter hacks?

Mr. SHERMAN. Absolutely.
Senator INOUYE. What you are trying to tell me is that it is part

of our culture now?
Mr. SHERMAN. It has become a part of our culture. We need to

begin to change that culture. This is not going to change overnight.
This requires a multipronged effort. That is why we have embarked
on education campaigns, technical measures, but most important of
all, offering legitimate alternatives that will attract consumers
back into the paying marketplace.

Senator INOUYE. I have no other questions.
Senator BROWNBACK. Thank you, Senator Inouye.
Senator Lautenberg.

STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM NEW JERSEY

Senator LAUTENBERG. Thanks, Mr. Chairman.
I have not devoted as much time as I would have liked to to a

full comprehension, but the one thing-to start with first of all, I
would like to put my opening statement in the record as if read.

Senator BROWNBACK. Without objection.
Senator LAUTENBERG. The one thing that I do start with is that

we have to protect the process and the value of copyrights. If we
understand that, there is an obligation in some way to pay for that
creativity and the production of the material that people are so
eager to get their hands on. That seems to be only, Mr. Chairman,
in your remarks counterbalanced by the subpoena opportunity to
find out who is doing what. I would imagine that there are ways
to deal with this.

But just in getting some knowledge here, does a company, Mr.
Barr, like Verizon advertise-I know that Senator Boxer talked
about that briefly-advertise the fact that this is available? What



do you say in terms of offering your broadband services? Do you in-
clude music and video and so forth?

Mr. BARR. Yes, I think we do provide a guide, both a printed
guide and an online guide. I think two or three editions ago Mor-
pheus was listed as a site in one of the guides, and then we deleted
it.

Senator BOXER. I have it here, 2002.
Mr. BARR. Well, it was produced in 2001. And it was deleted

from the subsequent guides. Our guides indicate that infringing is
wrong, that you do not have to do it. We have a financial interest
in promoting MP3 in Rhapsody, which are authorized sites, and we
are promoting them, advertising them. On the bottom of every page
on our website, we state that unauthorized downloading of songs
is illegal and we discourage it.

Senator LAUTENBERG. I wondered, each of you, is there a respon-
sibility-and, Mr. Davidson, you can respond-to launch an edu-
cational campaign to inform their DSL customers about the ille-
gality of trading or downloading copyrighted content over the Inter-
net? After I hear Senator Inouye's report on the letter from the
child that does not buy CD's any more, but the people who produce
them still have the expense and still have the artists who create
this hard at work trying to make the product. Go ahead, Mr. Da-
vidson.

Mr. DAVIDSON. Maybe I can jump in by just saying first of all,
yes, I think there actually, there should be more done along edu-
cational efforts, and I think that the enforcement efforts that are
going on will be wasted unless we can figure out how to educate
a new generation and also provide them with real alternatives, be-
cause there is clearly a giant demand for digital music and we have
not yet figured out how to meet that demand.

I would just like to say, both to your question and to Senator
Boxer's about the motive, underlying motivations here, I do not
think it is fair to the consumer interests that are here also. We do
not make any money from selling broadband. I do not think many
of the privacy groups that signed onto briefs and have written in
support of Verizon or SBC do, either. We think that, independent
of that debate, which you can all have, there is also a real privacy
concern here and one that we think can be addressed. I just did
not want that to get overlooked.

Senator LAUTENBERG. Mr. Rose.
Mr. ROSE. Thank you, Senator. There is really an underlying eco-

nomic issue here and it is important. We have gone from a world
where the economics of the telecom industry and the economics of
the content industries were relatively unlinked to a world where
they have become increasingly linked.

The primary applications that people who sign up for broadband
services are interested in, among others, are entertainment-driven
services, and the free and easy accessibility of the peer-to-peer net-
works have been to a certain extent a driver of the adoption of
those services, as well as the underlying traffic on the networks
that they create drives real economics.

We are actively seeking collaborative ways to develop new and
legitimate products and services with the telecom industries and
with the computer industries. But it is absolutely true that our eco-



nomic interests in the short term are not aligned. In the long term,
they have to be aligned. The telecom and computer industries des-
perately need a vital and robust set of content businesses to create
the very content that people want to move over their networks and
use their access devices for. But in the short term, we have been
to a reasonable degree at loggerheads, and it is interesting to note
that it is only these kinds of processes that have made the public
statements and consumer information around the illegality of dig-
ital downloads move to the forefront of the Verizon and other
telecom companies' communications.

Senator LAUTENBERG. The question I asked, is it realistic to edu-
cate, to try to educate people? The demand is so great, the volume
of transactions so enormous, to think that this, all of the education
in the world, can make a difference? I mean, is this young woman
that Senator Inouye referred to, is she going to feel guilty about
burning this music into a disk that she has at home now, the proc-
ess is so available and so commonplace?

Mr. Rose?
Mr. ROSE. If all of the grocery stores in the world had no cash-

iers, no one would be interested in buying groceries. They would
just go and take them.

We have to really do three things. One is make legitimate music
no more than one click away, any music that you want, in what-
ever form that you want it, so that consumers have the ability to
find the music that they love and buy it in convenient ways. We
are working with the computer and telecom industries very hard
to do that.

That alone will not be enough. Without enforcement and aware-
ness, those three planks-i.e., ongoing awareness campaigns in col-
leges and elsewhere, so that people understand that file-sharing
and moving content around without payment is illegal, and the en-
forcement tools to identify people who infringe-without those
three things, the world will not change. With all three of them, it
will change dramatically.

Mr. SHERMAN. If I could just add one point, as somebody who
was actively involved in changing the mindset about tobacco, I
think you know that a battle can be won; it just may take some
time.

Senator LAUTENBERG. There is more physical evidence, though,
on tobacco than there are of the dangers of pirating a song that
young people love.

Yes, Mr. Davidson.
Mr. DAVIDSON. May I just add?
Senator LAUTENBERG. May I ask for a minute more?
Senator BROWNBACK. Yes.
Mr. DAVIDSON. I just wanted to add a quick point, which was-

thank you very much-which was that the old conventional wisdom
was that you cannot compete with free downloading. I think that
the new conventional wisdom-I think anybody who has used some
of these fabulous new downloading products like the Apple iStore-
and I am a music addict and I have become an iStore addict. Un-
fortunately, my wife has been lecturing me about this.

These are fabulous services. I think that they can compete with
free. I think that they are fast, they are virus free, and they are



legal. There is a lot of experimentation going on. It is going a little
bit slower than some of us would like, but it is happening. And I
do believe that real alternatives, coupled with education and en-
forcement activity, can make a very big difference.

But if we do not have the legal alternatives, this becomes like
Prohibition. You know, we are just suing lots of people and not giv-
ing them an outlet for what they really want to do.

Senator LAUTENBERG. It is a very simple route, obviously, Mr.
Chairman. I leave it in your hands.

[Laughter.]
[The prepared statement of Senator Lautenberg follows:]

PREPARED STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM NEW JERSEY

Mr. Chairman:

This is a pretty timely hearing.
The media have characterized the ongoing dispute and litigation between the

music recording industry and Internet Service Providers (ISPs) as "piracy versus
privacy."

I think it's important to understand that both sides, in a sense, need to prevail.
We need to stop digital piracy, but not at the expense of privacy. Conversely, we
can't protect privacy at the expense of copyrighted material.

We all recognize that musicians and the recording industry are losing millions of
dollars from copyrighted materials being downloaded and shared illegally.

If you want proof, just look at the fact that music CD sales have dropped 26 per-
cent since 1999. Meanwhile, the number of blank, recordable CDs sold at retail in-
creased by 40 percent last year alone.

Piracy is not only affecting the music industry. Two weeks before the big screen
release of the summer blockbuster "The Hulk," bootleg copies of the film started
showing up on file-sharing networks around the world.

It cost Universal Studios 150 million dollars to make "The Hulk," yet anyone with
a high-speed Internet connection and a big enough hard drive could see it for free.

This problem for the movie industry will only get worse when technology freely
allows consumers to trade or swap movies similar to the way they now trade music
files.

The recording and movie industries have the right to protect their copyrights.
But I do have concerns about the subpoena process used to obtain the names of

those who allegedly engage in significant copyright infringement.
Due process is important. And I believe a consumer's due process rights exist even

before a lawsuit is actually filed in court.
The bottom line here is that the music and movie industries and Internet Services

Providers will have to get creative and invest in encryption technology, consumer
education, and new products that are priced appropriately. That kind of collabora-
tion may be preferable to a "legislative fix" since technology is always faster than
Congress!

I look forward to hearing from the witnesses on this important subject.
Thank you, Mr. Chairman.

Senator BROWNBACK. Well, we would get it done that way.
I cannot help but think, as Mr. Rose put it, that we have got in-

dustries represented here that are absolutely critical to the future
of this country and global in their span, and that cannot people of
good minds be able to resolve this, because both of you need each
other and will into the future. So I am hopeful that we can.

We will continue this debate and this discussion, but I am hope-
ful we are going to be able to work it out and move forward in the
interest of all as we protect the intellectual property rights and we
also protect the privacy of the individual. It has been an excellent
panel.



Senator BoxER. Mr. Chairman, I wonder if I could just have a
chance at another round, because this is so critical to my state. I
could make it 5 minutes if you allow.

Senator BROWNBACK. We are really tight. We have got the next
panel, too, that is going to be up.

Senator BOXER. I will make it 4 minutes.
Senator BROWNBACK. How about two questions and we will do

that. Can we do that?
Senator BOXER. Well, I will do it as fast as I can.
Senator BROWNBACK. Run it at 4 minutes here.
Senator BOxER. I will just make a closing statement on the panel

and I will try to do it in a couple of minutes.
Some unanswered points here. I think the fact is that the Digital

Millennium Copyright Act did try to do exactly what we are talking
about today, find a balance. And guess what, it was not easy. Why
we would want to open it up is beyond me.

My Chairman feels he needs the courts more involved. The
courts are involved. You have got to prove before you can go for-
ward that you have got a case to make that there was good reason
to believe there was copyright infringement.

I know that the Internet service providers were involved in this
compromise. You wanted to be off the hook. You did not want to
be liable for stealing. You did not want to be liable for the porn
that is coming up on these sites. You did not want to be liable. You
wanted to wash your hands of it and you got your wish, and now
you are not cooperating with the industry. And that was written
into the law, that your safe harbor was based upon the fact that
you would cooperate with the industry.

So I am rather sad that we have come to this circumstance, be-
cause I think we listened to you, we gave you the safe harbor. And
I do agree with Mr. Sherman. You know, all of us who have raised
kids, we know something about how you change behavior. It is not
easy and maybe sometimes we never do. But if we keep saying, if
you do this you are going to be grounded; oh, you did it, okay; the
next time you do this, you do it, you are going to be grounded, and
you keep threatening, it never changes the behavior.

You have got to carry out. You have to have the enforcement.
And if you start going this John Doe route, it is going to be a legal
nightmare.

I honestly do think, with the combination of the new technologies
like the iTunes and making that more available, and with the co-
operation of the ISPs on this, not saying, oh, you can go to a free
provider but you may get annoyed by popups. Wrong. You may get
annoyed by a lawsuit.

We have to all work together. I am really sad that you are just
not working together. So my message to you is, as Senator
Brownback has said, both of these industries are crucial to the fu-
ture of our country. Our country has got so many problems. Do we
really need this one? Can you please figure it out?

You are all business people. You all know that you need to pro-
tect your intellectual property. So why do you not get together,
shake hands, and work together, and then we will not need to open
up this whole law, because I am not for that. I just think that is
a nightmare.
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So thank you very much, Mr. Chairman, for giving me the
chance to speak about something that is so crucial to the jobs in
my state and to the economy of my state. Thank you.

Senator BROWNBACK. Thank you, Senator Boxer.
I want to thank the panel very much. It has been quite illu-

minating and hopefully we can move forward on this.
Our second panel is: Mr. Lawrence Blanford, President and Chief

Executive Officer of the Philips Consumer Electronics Company;
Mr. Jack Valenti, Chairman and Chief Executive Officer of the Mo-
tion Picture Association of America; Mr. Christopher Murray, Leg-
islative Counsel for the Consumers Union; and Dr. Edward W.
Felten, Professor of Computer Science at Princeton University.

We will get that panel in place as soon as possible. Let us get
seated as quickly as we can with the panelists in the room in order
so we can move forward. The hour is late. We have gone a long pe-
riod of time.

We start this second portion with-I want to enter into the
record a letter sent to the Chairman of this Committee, Chairman
McCain, dated September 4, 2003. It is sent by two pages, two and
a half pages, of groups that have problems with the subpoena proc-
ess that has developed by virtue of the RIAA versus Verizon law-
suit. I want to note that to the people present and the members,
that it contains an eclectic group of individuals, consumer activists,
privacy concerns. A women's shelter group, I believe, as well is in
this because they are concerned about these identity issues coming
forward. Hopefully this is something that we can get dealt with.

This is the second issue, no longer on the subpoena, but this is
about really issues of built-in hardware to protect intellectual prop-
erty rights, and the industries' interaction, difficulty of interacting
back and forth on the protection of intellectual property right, but
at the same time building hardware that will work and hardware
that will work for the consumer. So I am glad to have this panel
to develop and to go into this topic in some depth.

We will start with Mr. Lawrence Blanford. He is President and
CEO of Philips Consumer Electronics. Mr. Blanford.

STATEMENT OF LAWRENCE J. BLANFORD,
PRESIDENT AND CHIEF EXECUTIVE OFFICER,

PHILIPS CONSUMER ELECTRONICS NORTH AMERICA
Mr. BLANFORD. Thank you, Mr. Chairman, and thank you, Mem-

bers of the Committee. I am President and Chief Executive Officer
of Philips Consumer Electronics in North America. Philips is a
leader in digital television and digital content protection tech-
nologies. Philips commends the Committee for holding such a time-
ly and important hearing and you, Senator Brownback and Senator
Wyden, for your leadership in this area.

Mr. Chairman, let me be clear. Philips is 100 percent committed
to working collaboratively with the studios to develop consumer-re-
spectful solutions that safeguard against what my fellow witness
Jack Valenti fears will be the Napsterization of video. That said,
what are the essential elements of a digital broadcast content pro-
duction system around which we in the industry and public policy-
makers can coalesce?



their systems act as conduits, locators, or hosts for infringing mate-
rials posted by third parties.

In exchange for these safe harbors, Section 512 requires ISPs to
provide specific assistance to content creators alleging that some-
one is using ISP services or systems to host, locate, or transmit in-
fringing content. For example, Section 512 can require an ISP to
remove allegedly infringing materials hosted by the ISP, or to iden-
tify an allegedly infringing customer in response to a subpoena
under Section 512(h) of the Act.

Recently, the subpoena provisions of Section 512(h) came under
scrutiny when they were invoked by content creators trying to
identify individuals allegedly trading infringing materials over
peer-to-peer file-sharing networks.

Our second panel consists of three panelists who will discuss the
legal and policy implications of the subpoena provisions that under-
lie both the Section 512 compromise and our broader system for
reconciling copyright and the Internet.

Mr. Cary Sherman is the President of the Recording Industry As-
sociation of America. His organization has served Section 512(h)
subpoenas to obtain identifying information about individuals al-
leged to have been trading infringing music files over peer-to-peer
file-sharing networks.

Mr. William Barr is the former Attorney General of the United
States and is the General Counsel of Verizon. His company pro-
vides ISP services and has received Section 512(h) subpoena.

Our last panelist, Ms. Marybeth Peters, if the Register of Copy-
rights. She brings to this narrow but important dispute about Sec-
tion 512(h) subpoenas her unquestioned expertise with the broader
issues of law and policy that underlie both the DMCA and the
Copyright Act. She has also been gracious enough to help us
streamline this large hearing by agreeing to appear on the same
panel as our private-party witnesses and agreeing to go last in
order to provide some perspective on the views of the two preceding
folks.

I just want to express my gratitude for having all three of you
here. All three of you are leaders in the respective areas in this
field, and we are just very grateful to have you here.

I think we will start with you, Mr. Sherman, and then we will
go to General Barr and then we will come to Marybeth.

STATEMENT OF CARY SHERMAN, PRESIDENT AND GENERAL
COUNSEL, RECORDING INDUSTRY ASSOCIATION OF AMER-
ICA, WASHINGTON, D.C.
Mr. SHERMAN. Thank you, Chairman Hatch, for inviting me to

testify today and for your ongoing commitment to protecting intel-
lectual property. We are all very grateful.

My name is Cary Sherman. I am the President of the Recording
Industry Association of America, the trade association representing
the U.S. recording industry. Our members create, manufacture,
and/or distribute 90 percent of all legitimate sound recordings in
the United States.

I would like to take just a minute up front to give the Committee
some information regarding some announcements we made yester-
day. Following a multi-year campaign to educate the public about
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the illegality of unauthorized downloading and the launch of more
than a dozen high-quality, low-cost, legitimate online music serv-
ices, the RIAA filed lawsuits yesterday against more than 250 indi-
viduals who were sharing, on average, over 1,000 copyrighted
music files on public P2P networks.

We simultaneously announced a program to grant what amounts
to amnesty for individuals who voluntarily identify themselves and
pledge to stop illegally sharing music on the Internet. Should you
have any questions about it, I would be pleased to respond to them
later.

We would have preferred to avoid litigation, but we could no
longer simply stand by and watch while our products are stolen in
mass quantities and the livelihood of thousands of artists, musi-
cians, songwriters, recording companies, and retailers are de-
stroyed. We hope that this ongoing effort will educate the public
about the consequences of online piracy and help foster an environ-
ment in which a legitimate online music marketplace can thrive.

Let me now turn my attention to the topic of today's hearing. Let
me just begin with some startling statistics. Over the past 3 years,
shipments of recorded music in the United States have fallen by an
astounding 31 percent. Hit records have been impacted most dra-
matically.

In 2000, the top 10 selling albums in the U.S. sold a total of 60
million units. In 2001, that number dropped to 40 million, and last
year it totaled just 34 million. The root cause for this drastic de-
cline in record sales is the astronomical rate of music piracy on the
Internet.

Although there is no easy solution to the piracy problem, one
thing is clear. Verizon's DSL subscribership is growing due to the
explosion in the use of P2P, and it is very troubling to our industry
that Verizon actually encourages its new subscribers to visit unau-
thorized P2P services instead of legitimate licensed sites as their
preferred source for music online.

If you sign up for Verizon DSL, you get a brochure, "Your Guide
to Broadband Living and Content," that tells users, and I quote,
"Subscription sites do offer up MP3s to download. However, they
typically don't offer music that is selling exceedingly well in stores.
By contrast, the free sites are likely to have pretty much every-
thing, but you may get pelted with some unwanted ads." And peo-
ple wonder why the copyright community is skeptical of Verizon's
claim that the real issue is privacy and not piracy by their sub-
scribers.

After all, nowhere in the brochure does Verizon warn its cus-
tomers about the serious privacy threats of using P2P. Think about
it. Kazaa has been downloaded over 250 million times, and many
of those who use it are unwittingly sharing sensitive personal infor-
mation-e-mails, tax returns, financial and medical records-with
millions of others on the Internet. You would think that a company
as concerned about privacy as Verizon claims to be would warn its
subscribers that they are committing privacy suicide when they put
Kazaa on their computers.

So what does all of this have to do with what we are talking
about today? First, it helps explain why RIAA's members, with the
support of a broad array of other organizations in the music indus-
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try representing artists, songwriters, music publishers, and others,
took the action we announced yesterday, and why Judge Bates con-
clusively decided on two separate occasions that the DMCA infor-
mation subpoena process does apply in the P2P context and that
the real privacy threat is millions of users essentially opening their
computers to the world.

Second, and perhaps most important for this hearing, they illus-
trate that Congress, under the leadership of this Committee, saw
the future in 1998 when it passed the DMCA. The rampant piracy
of music on the Internet is a true-to-life example of exactly the
kind of problem Congress envisioned copyright owners would face
in the digital world.

Although P2P technology did not exist in 1998, Congress under-
stood that the Internet and advances in technology would lead to
an explosion in online theft of intellectual property. So in exchange
for exempting ISPs from any liability for the infringing activities
occurring on or over their networks and connections, subject, of
course, to certain prerequisites, Congress created a framework by
which copyright owners, with the assistance of ISPs, could expedi-
tiously identify individuals engaging in infringing activities online.
That compromise-expeditious access for copyright owners to iden-
tifying information of infringers in exchange for broad liability limi-
tations of ISPs-is as fair today as it was in 1998.

Five years after the passage of the DMCA, we hear nothing from
Verizon about changing its liability limitation, but a lot about its
concerns over privacy. I just want to mention one thing. No one has
a privacy right to engage in copyright infringement on the Internet,
and illegally sharing or downloading copyrighted music online is
not a form of free speech or civil disobedience protected by the First
Amendment.

As I understand Verizon's privacy argument, disclosing its sub-
scribers' identifying information pursuant to a valid DMCA infor-
mation subpoena threatens to violate its subscribers' privacy be-
cause the information subpoena process, in their estimation, is sus-
ceptible to abuse and does not provide the same protections af-
forded by a more traditional John Doe lawsuit.

But Congress considered and decided this question back in 1998.
Ironically, the very principle ISPs profess to defend, the privacy of
their subscribers, is at greater risk in a John Doe action than
through the information subpoena provisions of the DMCA. There
are statutory limits on the type of information a copyright owner
can obtain via an information subpoena and the purpose for which
that information can be used.

A copyright owner can only receive information that is necessary
to identify and contact the alleged infringer. More importantly, the
copyright owner is statutorily limited to using that information ex-
clusively for purposes of enforcing their copyright.

Compare that to the John Doe alternative where a copyright
owner can request anything related to the ISP subscriber account,
including user habits, website visits, payment records. And once
that information is provided to a copyright owner, there are no
statutory restrictions whatsoever on how it can be used or with
whom it can be shared.
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RIAA and the copyright community as a whole are committed to
protecting the privacy of individuals and support the balance that
was struck by this Committee and the Congress in the DMCA to
protect both privacy and ensure the enforcement of copyrights.

Congress anticipated the needs of copyright owners and the
rights of individuals in the DMCA, and enacted a provision that
has been upheld and validated by the courts and constitutional
scholars. As the content community continues to face the chal-
lenges of digital piracy, Congress must ensure that tools are avail-
able to limit costly damages in an expeditious manner. Our Na-
tion's cultural assets, balance of trade, and world leadership in in-
tellectual property depend on it.

Thank you very much.
[The prepared statement of Mr. Sherman appears as a submis-

sion for the record.]
Chairman HATCH. Well, thank you.
General Barr, we will turn to you.

STATEMENT OF WILLIAM BARR, EXECUTIVE VICE PRESIDENT
AND GENERAL COUNSEL, VERIZON COMMUNICATIONS,
WASHINGTON, D.C.
Mr. BARR. Thank you, Mr. Chairman, Senator Durbin.
We believe that the health and the vitality of the Internet as a

medium of communications in our society depends on the avail-
ability of a rich array of content, which in turn requires vigorous
protection of intellectual property rights. But at the same time, we
think it also depends on the public's confidence in the privacy and
security of the Internet as a communications medium and their as-
surance that there is some protection for private information.

Our concern is that a very ill-conceived blunderbuss approach to
addressing the first set of issues, intellectual property, is being ap-
plied in a way that is riding roughshod and ultimately sacrificing
very real privacy and safety concerns.

Now, from the opening statement of Mr. Sherman it would ap-
pear that Verizon stands alone in this, when, in fact, as the Com-
mittee is aware, there are 92 groups supporting our position, in-
cluding library associations, civil liberties groups, child safety
groups, and numerous other Internet service providers.

Mr. Sherman sort of suggests that our interest in privacy is
somehow this new-found interest and is not really altruism here;
it is economic interest. Well, be that as it may, our point in our
opening statement is that privacy is important to the well-being of
the Internet, just as important as intellectual property rights, the
ability of individuals to know that their private information is not
going to be handed away willy-nilly to other people.

Now, I think what is going on here is that the RIAA is taking
the subpoena provisions of the DMCA and radically expanding
them to apply to an area that they were not intended to apply to.
That is our view. This sweeping subpoena that they claim, bereft
of any of the safeguards that have been employed throughout our
history to protect privacy concerns and place checks on the avail-
ability of private information, poses, we think, a threat to personal
privacy and First Amendment rights.
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We further think that the tactic of using these massive sub-
poenas has really sidetracked the recording industry into this inter
orem campaign against 12-year-old girls rather than pursue col-
laboratively with the network industry a long-term, effective tech-
nological solution, as Congress explicitly envisioned in the Act,
working collaboratively to develop a long-term technological solu-
tion to this problem.

Our view is that both the take-down provisions and the subpoena
provisions in the Act were expressly directed at infringers who
were storing material on service providers' facilities. So they were
distributed copyrighted material from websites that were hosted on
the internet service providers' facilities.

We believe the subpoena provisions were meant to allow for the
identification of the individuals who were storing that information
on the facilities of the Internet service providers. Indeed, our view
is that the subpoena provisions explicitly cross-reference the provi-
sions dealing with the storage of information three times.

Now, in that context, there are some safeguards for these privacy
concerns because we have control and access to that information.
It is right there on our system, and when we are served with a sub-
poena, we can immediately verify whether there is a legitimate
basis for the property owner's concerns. Further, the privacy con-
cerns are somewhat diminished because the party has voluntarily
given this information to us to store. Indeed, other provisions of the
Act, sections (f) and (g), provide protections to owners who have
done that.

Our view is that the subpoena provisions were never intended to
allow private parties unfettered power to delve into what individ-
uals have on their own desktop or laptop hard drives, or into the
nature of direct communications from one computer to another.

The RIAA is claiming a radical new process-it is heretofore un-
known in the law; the district court acknowledged it was a nov-
elty-to obtain personal and private information about electronic
communications without the safeguards that have always been ap-
plied even to government investigations or in civil lawsuits, and
without any accountability for how that information is used.

The process goes like this. When people are using the Internet,
they can generally rely on some protection of their identity. When
they are browsing or in chat rooms or sending e-mails, the com-
puter does reveal a number, the IP address, which cannot be cor-
related to an individual.

But under RIAA's interpretation of the Act, any individual can
simply fill out a one-page form. They can assert that they have a
copyright interest. It doesn't have to be a registered one that would
serve as the basis of a lawsuit, and Federal copyright protections
cover a broad array of any expressive activity-pictures, content of
e-mails, and so forth.

Then they can assert a good-faith belief that their copyright in-
terest is being infringed, and that is the basis upon which they can
compel the surrendering of any individual's name, address, tele-
phone number. And now they claim they can get the e-mail address
of any Internet user. Not only do they get that identification infor-
mation, but they are able to correlate it to specific communicative
activity on the Internet, to those individuals.
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This is not done in connection with a pending lawsuit or a grand
jury investigation. There is no judicial supervision of this. Nobody
looks at this at the courthouse. It is just served on us and we have
to comply. No one reviews the bona fides of the requester. No one
reviews whether there is, in fact, copyright information involved.
No one determines whether, in fact, there is a reasonable basis for
the allegation.

Unlike the information that the government is supplied in an in-
vestigation, there are no express safeguards provided for this infor-
mation and how it is used. There is no requirement to file a civil
lawsuit. There are no express sanctions or penalties for the misuse
of this information or for its disclosure into the public. There are
countless illicit ways that this information can be used without the
victim every knowing, without anyone ever knowing how it came
to be that their identity was disclosed and exploited in some way.

This goes far beyond the power that this Congress gives Federal
investigative agencies who are investigating things like pornog-
raphy, who are investigating things like terrorism. The Govern-
ment doesn't have this power.

This is very analogous, for example, to pen registers and to trap-
and-trace. The Government just can't go and fill out a one-page
form and claim a belief that it would be helpful. They have to have
a judge review it and a judicial order based on a certification that
it is relevant to an ongoing investigation, and that material is
under seal. So when the Government acts in an investigative ca-
pacity, this Congress, consistent with constitutional liberties, has
ensured that there are safeguards. But given the sweeping nature
of this power, deputizing commercially-interested individuals to go
out and do this kind of thing, abuses aren't just possible, but
abuses are inevitable.

This is not just a tool that is going to be used by legitimate
groups like RIAA. This is a tool that can be and is now being used
by pornographers themselves. It can be used by pedophiles and
stalkers.

Think about the pornographers. We have already had a case
since the district court decision where a group that makes gay por-
nography has sought the names of 59 individuals who they claim
were exchanging this pornographic material. And now they have
announced, as RIAA has, their own amnesty program. Do you
know what the deal is? If you buy our hard-core pornography, we
won't come after you. Just think of all the abuses that pornog-
raphers can use. People visit a website, they get the IP address,
and they can blackmail those individuals.

Now, think of stalkers. There is nothing in here that requires a
stalker to give his real name, or a pedophile. They meet someone
in a chat room, go down to their local district courthouse, fill out
the form, use a false name, and we have to surrender the informa-
tion, the identity of these people. That is an outrage. That doesn't
exist in any other context in the law and it has to be stopped.

Even where there are legitimate interests, such as RIAA's inter-
est, the blunderbuss power that they are applying here inevitably
is going to result in mistakes and abuses, and it already has. There
is now a sub-industry of bounty hunters that goes about hunting
down people. Congress is many times worried about bounty hunt-
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ers when they are involved in law enforcement activities, but now
we have commercially-interested bounty hunters who can go and
get these documents.

We have robots like in "Minority Report," you know, spiders
crawling around the Internet with little lights on their foreheads
looking for files. That is all very fine, except they find a book re-
port, which they did, a kid's 1-kilobit book report on Harry Potter,
and they get slammed by the RIAA. Just recently, they tried to
shut down the computers of, I think it was Penn State astronomy
department because it found the name Usher in a file; obviously,
in their mind, some kind of recording artist, but, in fact, the name
of the department head.

So this is the kind of force that has been loosed onto the Inter-
net, and our position is if this is what Congress wanted, it is a dis-
grace and it should be stopped. If this is not what Congress, if this
was not the intent of the legislation, then Congress should act now
and deal with it, and not wait for years of litigation and this kind
of activity to bring a terror campaign against individuals without
any kind of due process.

Congress did spell out how it thought, and rightly so, in my view,
this was to be addressed in Title I of the legislation, which is tech-
nological protection for the content. The content can be wrapped.
It can be protected through encryption, it can be protected through
access code protection. Working collaboratively with the networks,
that can be pretty much immune from attack and defeat. In fact,
Congress has passed laws in Title I saying it would be a crime to
try to circumvent those kinds of protections once we worked them
out.

But ever since they have embarked on this cat-and-mouse game
with teenagers, they have had no interest in coming to the table
and talking about this long-term technological problem, which
means what? Which means you are going to have a technological
arms race with efforts to evade this and hide IP addresses and all
this cat-and-mouse stuff going on, instead of something that Con-
gress has already laid the ground work for, which is a regime of
protecting content, of having the networks and the content pro-
viders work to develop a scheme, and has already passed a law
saying it is criminal to try to evade that scheme. So this is largely
a wasteful, self-defeating effort.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Barr appears as a submission for

the record.]
Chairman HATCH. Well, thank you. We are going to need to have

you give us your best ideas as to how to resolve some of these prob-
lems that you have raised.

Ms. Peters, we will turn to you.

STATEMENT OF MARYBETH PETERS, REGISTER OF
COPYRIGHTS, U.S. COPYRIGHT OFFICE, WASHINGTON, D.C.
Ms. PETERS. Mr. Chairman, Senator Durbin, I am pleased to tes-

tify at this very timely hearing. Senator Hatch, you were among
the leaders in drafting and enacting the Digital Millennium Copy-
right Act, and I know that these-
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Chairman HATCH. You would have to say that after General
Barr's comments.

[Laughter.]
Ms. PETERS. I am going to say it is a good thing.
Mr. BARR. Properly interpreted, it is a good thing.
Chairman HATCH. Excuse me to interrupt again. We need both

of your ideas on how we solve these problems because much of
what he says I agree with; in fact, most everything. Yet, I see
where you are right, too. In other words, RIAA should not have to
put up with the wholesale pilfering of your copyright materials. So
we need to have some help here and maybe if you two could get
together and give us some advice, it would be very helpful because
this is important stuff.

Then, Ms. Peters, of course, we are going to rely on you to help
us, too. Go ahead. I am sorry to interrupt you.

Ms. PETERS. What I was going to say is that I know these issues
are important to you, as they are to me.

In 1999, Napster popularized peer-to-peer technology and tried to
turn it into a profit-making business. In a remarkably short period
of time, Napster was being used by millions to copy and distribute
an unprecedented amount of copyrighted music.

We agreed with the Ninth Circuit's holding that Napster users
infringed at least two of the copyright-holder's exclusive rights-re-
production and distribution. Since Napster's departure, other busi-
nesses utilizing peer-to-peer technology, such as Aimster, Grokster,
and Kazaa, have appeared.

Mr. Chairman, make no mistake, the law is unambiguous. Using
peer-to-peer networks to copy or distribute copyrighted works with-
out permission is infringement, and copyright owners have every
right to invoke the power of the courts to combat such activity.
Every court that has addressed the issue agrees.

Copyright law has long recognized that those who aid and abet
copyright infringement are no less culpable than direct infringers
themselves. Based on this principle, the Ninth Circuit Court cor-
rectly found that Napster was both vicariously liable and a con-
tributory infringer. Unfortunately, the Napster decision was not the
last word on the matter.

Earlier this year, a Federal court in California surprised many
when it held that Grokster and Streamcast are not liable as sec-
ondary copyright infringers. Mr. Chairman, these are people whose
businesses are dependent upon massive copyright infringement.
Any application of the law that allows them to escape liability for
lack of knowledge of those same infringements is inherently flawed.

The Grokster decision was wrongly decided, and if it is upheld,
it will be a major impediment to the fight against massive online
infringement that is so rampant today. Grokster is not the last
word on the subject, either. The decision in Aimster is reassuring.

Hanging over all of these cases, however, is the Supreme Court's
decision in Sony. The correct application of the doctrines of sec-
ondary liability in the Sony case should produce findings of liability
for the proprietors of Grokster. If that is not the result, Sony should
be revisited by the Supreme Court or by Congress.

Unless and until the Grokster decision is overruled, copyright
owners have no choice but to pursue the individual peer-to-peer
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users who are actually engaging in infringement. While copyright
owners have expressed regret that they are compelled to take this
step, they need offer no apology. People who use peer-to-peer tech-
nology for unauthorized reproduction or distribution of copyrighted
works are breaking the law.

Litigation and even publicity about the subpoenas have made
clear to everyone that the so-called file-sharing of copyrighted
works is not an innocent activity without legal consequences.
Knowledge that such conduct may lead to expensive and burden-
some litigation and a potentially large judgment should have a de-
terrent effect.

Copyright owners have every right to enforce their rights in
court, whether they are taking action against providers of peer-to-
peer services designed to profit from copyright infringement or
against persons engaging in individual acts of infringement.

To take action against users of peer-to-peer networks, copyright
owners must know who those users are. Congress recognized this
and included in the DMCA a process by which owners can learn
basic identifying information about alleged infringers from their
Internet service providers.

As you recall, the DMCA began as an effort to implement the
1996 WIPO Internet treaties. However, as this legislation moved
forward, ISPs demanded that it include limitations on their liabil-
ity for copyright infringements carried out over their networks.
Congress heeded this call and provided the ISPs with a huge ben-
efit: virtually no liability for qualifying ISPs.

This was balanced by placing on ISPs certain obligations. One re-
quires ISPs to respond expeditiously to subpoenas seeking identi-
fying information about subscribers accused of copyright infringe-
ment. The ability of copyright owners to use Section 512(h) is a
critical part of that bargain, allowing copyright owners to pursue
primary infringers.

Recently, the scope and constitutionality of Section 512(h) has
come under attack. In the RIAA-Verizon litigation, Verizon claims
that the subpoena power of 512(h) is inapplicable to the mere con-
duit activity described in 512(a).

As the district court held, the plain language of 512(h) dem-
onstrates that this interpretation is not correct. I agree. The statu-
tory text confirms the compromise that copyright owners and ISPs
are to work together to remedy infringement in all categories of ac-
tivities.

The United States has intervened in the Verizon litigation to de-
fend the constitutionality of Section 512(h). The Copyright Office
has assisted the Justice Department in this effort and we firmly
believe that 512(h) is appropriate and constitutional.

One observation. The alleged constitutional infirmities apply to
any subpoena applied pursuant to 512(h), not only to subpoenas to
identify participants in peer-to-peer networks. And if 512(h) is de-
clared unconstitutional, I believe the result would be that 512 as
a whole, including the limitations on ISP liability, would be uncon-
stitutional.

In conclusion, the DMCA represents a carefully crafted and bal-
anced bargain which utilizes both enlightened self-interest and the
incentives created by doctrines such as secondary liability to en-
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courage all stakeholders to work together. Some are now selectively
challenging key components of that bargain, particularly in the
context of peer-to-peer technology.

Taken together, the positions of Grokster along with arguments
now made by Verizon and others, if they prevail, will leave copy-
right owners with little or no remedy against the most widespread
phenomenon of infringement in the history of this country.

Thank you.
[The prepared statement of Ms. Peters appears as a submission

for the record.]
Chairman HATCH. Well, thank you. You answered one of my

major questions there. Let me just say before I turn to Senator
Durbin, who will be our last questioner, I want to thank the mem-
bers of this panel for your testimony.

I think that these issues have not ripened enough to permit this
Committee to determine whether Section 512(h) works as intended
or whether legislation could be brought to improve it. The first
court challenges to 512(h) subpoenas are still ongoing and I don't
think we can yet determine whether these subpoenas are being
used responsibly to identify alleged infringers. More actual experi-
ence with these provisions could reveal potential improvements to
them.

Perhaps in the meantime, what I would like to do over the next
6 months is I would like to ask Verizon and the 92 companies that
are supporting your position, General Barr, and RIAA and any af-
fected consumers to report back to me and my staff and Senator
Leahy and his staff at least bi-monthly on how the subpoenas are
operating and how further legislation might improve them.

In these reports, I would ask both of you to keep two principles
in mind. First, the Section 512(h) subpoena process exists because
ISPs, as Ms. Peters made clear, argued successfully and over the
objections of the content creators that they should be immune from
secondary infringement liability because individuals misusing ISP
services were the proper targets for Internet copyright infringe-
ment.

This broad immunity ensured, as Ms. Peters said, that only via-
ble targets for copyright enforcement would be individual Internet
users who guessed wrong about whether Internet content respects
the complex strictures of copyright.

The interests of those burdened consumers, it seems to me, are
critically important. But a claim that their interests cannot be rec-
onciled with content creators' need for efficient identification mech-
anisms seems like a claim that the intent of Section 512 cannot be
achieved without the reopening of all of Section 512. That is not
a claim that should be made or accepted lightly.

Secondly, the Committee needs statistically valid data to support
any claims about consumer preferences. Copyright-holders have
long used means short of Federal lawsuits to resolve disputes with
alleged infringers. Valid data would help this Committee determine
whether individual Internet users actually prefer a mechanism
that requires them to be identified not as the private recipients of
cease and desist letters, but as named defendants in public Federal
court complaints seeking damages, statutory damage fees, and in-
junctions.

VerDate Aug 31 2005 14:03 Jul 17, 2008 Jkt 093014 PO 00000 Frm 00047 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\93014.TXT SJUD1 PsN: CMORC



So what I am hoping, Mr. Sherman and General Barr, is that
your organizations will help us here and provide this Committee
with-I would like bi-monthly reports and proposals that I have re-
quested. Now, that is a little work, but my goal here is not to find
fault with either of you. I think both of you make good cases here.
It is try and get this system so it really does work, work efficiently,
work constitutionally in a sound manner, and work to the better-
ment of copyright protection.

It is complex. I mean, it took us 5 years to get the DMCA passed,
and I can remember all of the back and forth, absolute gut fights
that we were in to get that done. I have no doubt that it is not per-
fect. On the other hand, I think we might be able to resolve some
of these problems in a way that would be mutually beneficial and
perhaps satisfactory.

Naturally, content providers and copyright owners have a tre-
mendous interest in their protection. Naturally, service providers
have a different set of interests, as well as those interests, and we
need some help here as to how best to solve these problems.

I think these young kids or anyone else wouldn't think of walk-
ing into a record store and stealing CDs right off the shelf, and yet
that is exactly what they are doing over the Internet. And that is
just one aspect of it. There are movies, books, CDs, you name it,
and we have got to find some way to have our society be honest
about these very important copyright protections. So if I could get
some help from both of you, I would appreciate it and I will count
on it.

Senator Durbin, you are going to be our last and then I have got
to close up shop here.

Senator DURBIN. Thanks, Mr. Chairman. I am going to be brief
here.

Mr. Barr, I thought you made a pretty compelling argument, but
I am really troubled by this brochure if it accurately depicts what
you were advising your customers to do, which is to use the free
sites, the P2P sites, for acquiring music. It strikes me that you
don't come to this discussion with clean hands.

Mr. BARR. Senator-
Senator DURBIN. If I can finish, it strikes me that you are en-

couraging them to use these sites which basically open up their pri-
vacy to the world, and I think Judge Bates made that observation
when he said that this peer-to-peer file-sharing, as quoted by Mr.
Sherman, "It is hard to understand just what privacy expectation
a user has after essentially opening his computer to the world."

It strikes me that it sounds like you are encouraging Lady Go-
diva to get on the horse and then complaining that the arresting
sheriff is sneaking a peek and invading her privacy. I mean, I don't
think you can have it both ways.

Mr. BARR. Well, Senator, if you have the brochure in front of you,
you will see that the very first paragraph of the brochure says that
the courts have ruled that groups like Napster and that kind of
sharing is a violation of law, and that it is quite possible to get
your needs satisfied on the Internet with a completely clean con-
science. That is the first paragraph.

The paragraph that Mr. Sherman quoted from, after elision-you
will note that that paragraph starts off by listing a number of sites,
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like Rhapsody and MP3, and so forth, and then makes the distinc-
tion between subscription sites and free sites. Now, free sites can
be authorized sites. Free sites is not a synonym for P2P.

So that paragraph was intended to list the lawful, authorized
sites, some of which are subscription, some of which are free, and
then explain the difference between subscription and free sites.

Senator DURBIN. So, Mr. Sherman, are you misrepresenting this
by saying that this quote and the one that you have highlighted
here are an invitation to P2P and an invitation to squander your
privacy?

Mr. SHERMAN. No. I stand by my quotation. I will admit that the
2003 version is an improvement over the 2002, which specifically
proposed people to go to the Morpheus site, which is one of the ille-
gal sites that we have had the most problems with. So Verizon has
improved it a little bit.

Just when you look at "the free sites have pretty much every-
thing you want, but you may be pelted with some unwanted ads,"
how about the fact that you may also be engaging in illegal activity
about which the recording industry announced 6 months ago that
we intend to bring lawsuits to enforce our rights? That would be
a service to the DSL subscribers, not the sort of notice that is being
given here.

Senator DURBIN. Let me ask you about what was announced yes-
terday by your industry. Are you headed to junior high schools to
round up the usual suspects? How are you going to deal with this
in a fashion that doesn't turn off your potential customers for a
long time to come?

Mr. SHERMAN. Well, the word "customers" is an interesting term
because if somebody doesn't actually buy your product but simply
steals it, what do you consider them? What is the shoplifter at
Saks Fifth Avenue? Is that a customer?

Senator DURBIN. So you write them off?
Mr. SHERMAN. Well, no, we don't write them off. We try to bring

them back, and we try to bring them back by letting them know
that this is really illegal activity, that they are not anonymous
when they engage in it, and that there can be consequences.

We have done a lot of market research and we have come to the
unhappy conclusion that people don't shoplift not because it is im-
moral or because it is wrong, but because they fear they may get
caught. And we are trying to let people know they may get caught,
and therefore they should not engage in this behavior.

Yes, there are going to be some kids caught in this, although you
would be surprised how many adults are engaged in this activity.
This is not just children. But we think that it is great for parents
to know what their kids are up to. If a child brought home a
shoplifted CD from Tower, I don't think the average parent would
say, oh, look how cute, he loves music. They would make him take
that CD back and lecture him about honesty and theft, and so on
and so forth.

Parents need to know what their kids are doing when they are
downloading music from the Internet, too, as well as everything
else we have talked about at this hearing today-the access to por-
nography whether they want it or not, the child pornography, the
security threat, the privacy threat.
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Parents may not realize that their kids are opening up the par-
ents' hard drive for the rest of the world to see. That would be a
service if ISPs notified their customers that there is a privacy risk
to engaging in illegal file-sharing activity on these peer-to-peer net-
works.

Senator DURBIN. I think that is a very constructive suggestion,
and I don't mean to downplay the threat to your industry when I
suggested that you are going after adolescents. I think it is a seri-
ous problem. It is theft and it should be viewed as such. I think
you have a tough public relations campaign here to go after the of-
fenders without appearing too heavy-handed in the process.

I would say, Mr. Barr, that we have found, I think, in both polit-
ical parties that privacy is one of the most important things that
Americans want to protect, whether it is medical privacy or finan-
cial privacy. I think we are learning. Senator Hatch and I-and I
respect his leadership on this-are learning and hoping that we
can make the laws that we have passed better in the future.

I thank you all for coming to this hearing. Thank you, Mr. Chair-
man.

Chairman HATCH. Well, I appreciate your kind comments. I have
to say that nobody respects privacy rights better than I do, and I
understand all of the concomitant liabilities you would have if
those privacy rights are not respected. There are all kinds of prob-
lems that would come forth.

All three of you have been terrific. I think we have benefitted a
great deal from this, and I agree with you that, yes, there are some
children doing this, but there are a lot of adults doing it as well,
who ought to know better and who deliberately do it knowing that
it is wrong. It is just time for people to wake up.

I would hate to get to that point where we have to give three
warnings and then blow up the set. I am speaking tongue-in-cheek
to a large degree, but there is still a lot of truth to that, and I have
to say that this hearing has been very beneficial.

Ms. Peters, I have always respected you. I think you are one of
the best servants in Government that we have, and we appreciate
your viewpoint here today. It was well put and something I am ex-
tremely interested in, and we appreciate the efforts that you have
put forward. Help us to be able to do a better job to be able to pro-
tect the respective interests and to resolve some of these difficul-
ties.

I have no ax to grind here. I just want to make sure that we re-
solve these difficulties that exist and that we live within the frame-
work of laws. To that degree, I think you folks can be of tremen-
dous help to us. So with that, I want to thank you again.

Let me just make one more comment. The deadline for submit-
ting written questions to witnesses will be 5:00 p.m. next Tuesday,
September 16. So I hope all staff will pay attention to that.

Thanks so much, and we will recess until further notice.
[Whereupon, at 4:33 p.m., the Committee was adjourned.]
[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

Response to Questions from Senate Judiciary Committee

Questions from Senator Chambliss

Ql. Mr. Barr, what is the impact on service providers in terms of responding to the hundreds
of subpoenas you have received?

Al. The hundreds of subpoenas discussed in my testimony had been issued under 17 U.S.C. §

512(h), which creates a procedure for the issuance of subpoenas addressed to online service

providers without judicial supervision in certain circumstances. Copyright owners had been

using section 512(h) to issue subpoenas against peer-to-peer file sharing, which Verizon did not

believe was an authorized, or appropriate, use of the special section 512(h) subpoena process.

On December 19, 2003, the US Court of Appeals for the District of Columbia Circuit agreed

with Verizon and held unanimously that Section 512(h) does not apply to online service

providers when they are acting as a conduit for online traffic. Rather, the Court held that section

512(h) only applied where content was stored on a service provider's servers. RIAA v. Verizon

Internet Services, Inc., 351 F.3d. 1229 (D.C. Cir. 2003), cert. denied, 125 S. Ct. 309 (2004). The

Eighth Circuit agreed, shortly thereafter. In re Charter Communications, Inc.. Subpoena

Enforcement Matter, 393 F.3d 771 (8 "h Cir. 2004). To a large extent, the impact on service

providers is now moot. Since the Court of Appeals' decision, RIAA has been obtaining court-

ordered subpoenas on a regular basis and sending them to Verizon pursuant to a process both

parties have found acceptable. Verizon has promptly responded to the subpoenas and as

distributor of content, believes strongly in copyright protections and compliance with copyright

enforcement in partnership with the content community.
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VerDate Aug 31 2005 14:03 Jul 17, 2008 Jkt 093014 PO 00000 Frm 00051 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\93014.TXT SJUD1 PsN: CMORC



Q2. Mr. Barr, you have stated that the subpoena process under the Digital Millennium
Copyright Act is less protective of parties' interests than is true of the traditional subpoena
process. How is this so? Can you compare the process law enforcement must go through with
the process the Recording Industry Association of America is using to get identifying
information?

A2. After the Court of Appeals' decision, content owners, including the RIAA, began filing

John Doe lawsuits and obtaining traditional subpoenas issued with the appropriate judicial

oversight The traditional subpoena requires that the copyright owner file a valid complaint in

federal court, investigate the facts and inquire into defenses and prove ownership of a federal

copyright registration. Under the traditional subpoena process, defendants also enjoy

fundamental due process protections, including notice, the opportunity to be heard and to raise

defenses. Judicial oversight deters potential abuses as does the availability of FRCP Rule 11

sanctions. None of these protections were part of the old RIAA form subpoena process.

Similarly, government entities under a variety of criminal statutes, including the Video Privacy

Protection Act and Cable Communications Policy Act, can only obtain subscriber information

subject to extensive limitations and pursuant to court order or judicial supervision. This issue,

however, is now largely moot. In the preceding five years, the filing of John Doe lawsuits has

not interfered with copyright owners' enforcement activities. As RIAA President Cary Sherman

stated in a press release shortly after the D.C. Circuit's 2003 decision, "[o]ur campaign against

illegal file sharers is not missing a beat." He confirmed that "[t]he 'John Doe' legal process is a

well-established mechanism for aggrieved parties to enforce their rights. The process by which

we obtain the identity of defendants has changed, but the enforcement program has not." See

http:.i yww.riaa.coninewsitemI.phpnews month filter-l&news year filtei-2()4&resiitpage=

&id-7A2318DB-1 A51-791 I-AB93-54D8337A9B90.
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Question from Senator Cornyn

Q. The "fair use" doctrine of copyright law gives consumers a certain amount of flexibility
to use copyrighted materials they legitimately possess, without risk of liability for copyright
infringement. Does that doctrine apply, however, to materials that have yet to even be released
to the public? Under what conditions, if any, would it even be possible for ordinary consumers
to lawfully possess such "pre-release" materials? Should the NET Act, Pub. L. No. 105-147, 111
Stat. 2678 (1997) be amended, so that any reproduction or distribution of "pre-release" material
shall constitute per se infringement under 17 U.S.C. § 506(a)(2)?

A. The thrust of the question appears to focus on whether a consumer's infringing conduct

should be subject to enhanced criminal liability with respect to pre-release materials. It is our

understanding that Congress addressed this issue in Title 1 of the Family Entertainment and

Copyright Act of 2005, Pub. L. No. 109-9 (enhancing criminal penalties for infringement of

works "being prepared for commercial distribution" including by "making it available on a

computer network").

On the broader question related to the fair use doctrine, the Copyright Act expressly

recognizes that "the fact that a work is unpublished shall not itself bar a finding of fair use if

such finding is made upon consideration of [the four fair use factors]." 17 U.S.C. § 107. In

Harper & Row, Publishers v. Nation Enterprises, 471 U.S. 539 (1985), the Supreme Court

recognized that, although the unpublished status of a work was important, it was "not necessarily

determinative" in considering a claim of fair use. Id. at 554. While a claim of fair use is not

likely to prevail where a consumer widely distributes a full copy of a pre-release entertainment

work, there may be other circumstances in which a claim of fair use could be appropriate. It is

therefore be important to target illegal activity while maintaining the flexibility of the fair use

doctrine.
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Questions from Senator Leahy

Q1. I have deep respect for privacy rights, and if there is an abuse of law, I believe that should
be dealt with. Is there some use of the § 512(h) subpoena with which Verizon would be
comfortable?

A I. Verizon has no objection to the use of the traditional Fed. R. Civ. P. 45 subpoena process

in the context of a pending John Doe lawsuit, where a pre-service subpoena is subject to judicial

supervision and subject to the Federal Rules of Civil Procedure. Further, Verizon does not

believe that section 512(h) creates substantial privacy problems if the provision is limited to its

original intended scope, where content is stored on a service provider's system or network. In

that situation, the service provider has access to the content and may examine it, as contemplated

by the take-down notice, which forms an essential part of the subpoena application.

Q2. Did Verizon raise any privacy concerns on behalf of its customers when it decided to
support § 512(h) in 1998?

A2. Verizon was a leading participant in the 1998 negotiations, and specifically understood

that section 512(h) was intended to apply solely as an adjunct to the take-down process available

for material residing on the service provider's system or network in the context of subsection (c).

That was the reason for the repeated cross references to subsection (c) and for the references in

the required take-down notice to "material ... to be removed or access to which is to be

disabled." In that context, Verizon did not believe that section 512(h) raised substantial privacy

concerns, because the material was publicly hosted on a provider's servers and it was expected

that the service provider would have access to, and the ability to examine, the allegedly

infringing material, and to judge the copyright owner's claim. The service provider would also

have the ability to disable access to infringing material, providing more time for deliberative

-4-
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judicial review. Further, Verizon understood that, in the subsection (c) take-down context, the

sanctions for misrepresentation provided in subsection (f), and the counter-notification described

in that subsection, would be available to further protect user interests.

Q3. To the extent that Verizon raised these concerns before, why did Verizon support the
subpoena provision regardless of its concerns, and why do those privacy concerns now weigh
more heavily?

A3. As discussed above, Verizon did not believe that, properly confined to the subsection (c)

context, subsection (h) created substantial privacy concerns. Our concern with privacy arose out

of the misconstruction of subsection (h) by the U.S. District Court for the District of Columbia,

which enabled the sending of subpoenas in a context where the service provider often was unable

to review the copyright owner's claim of infringement or remove specific material. Moreover,

the District Court's construction could not logically be limited to peer-to-peer activity; it

necessarily swept all conduit functions within the scope of subsection (h). Verizon believes that

the conduit functions expressly considered by Congress in 1998 - anonymous web browsing

and private email - were Intemet functions where privacy and anonymity interests were at their

zenith. The District Court decisions placed the privacy and anonymity of users of these Internet

functions at risk. Fortunately, the D.C. Circuit corrected the District Court's error and the parties

have been working amicably on enforcement activities ever since.
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Q4. Is there any way the parties can come together, as they did in 1998, to work out terms for
the issuance and response to 512(h) subpoenas, which would satisfy everyone, and respect the
privacy rights of individual customers? Could the parties agree to give notice to subscribers that
their information is being requested, so that the subscriber could fight the subpoena if they
wished?

A4. The parties did come together after the Court's unanimous decision and worked out a

mutually agreeable process whereby RIAA could serve Verizon with judicially reviewed

subpoenas and RIAA would take that information and contact the users directly. RIAA uses the

information to send "pre-litigation" settlement notices to users and concludes that "[W]hat we've

found is that more students tend to settle in the prelitigation stage, saving them from increasing

costs that would otherwise occur if the legal process dragged on." RIAA Sees a 99.6%

Capitulation Rate from Students at UT, http://arstechnica.co i news.ars/post2 0080129-less-

than- I -ot-u-of-tennessee-students-hold-out-against-riaahnml, January 29, 2008. Those who do

not settle are sued. RIAA has stated that its enforcement program continues to be a success,

noting that the large number of lawsuits filed has "arrested the growth of a runaway solution that

would have grown worse and worse." See RIAA's next moves in Washington, ZD Net, May 26,

2006, htto:i iews.zdnet.co.ukitmanagement'O. 1000000308.39271312.00.htm.
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SUBMISSIONS FOR THE RECORD

Statement of William Barr
Executive Vice President and General Counsel

Verizon Communications

Before the United States Senate
Committee on The Judiciary

Pornography, Technology and Process: Problems and Solutions on Peer-to-Peer Networks
September 9, 2003

Mr. Chairman and members of the Committee, thank you for inviting me here today to

discuss this important issue.

We at Verizon recognize the legitimate interests of copyright owners and the threats to

those interests that are posed by the misuse of new technologies, including peer-to-peer software.

Verizon remains committed to working with the copyright community to find solutions to these

issues that result in effective protection for intellectual property, without placing substantial

burdens on Internet service providers or violating the privacy and First Amendment interests of

their subscribers. Back in 1998, Verizon and other service providers agreed in the Digital

Millennium Copyright Act ("DMCA") to conduct voluntary industry negotiations aimed at

developing "standard technical measures" (also known as digital rights management tools), to

protect copyright works from online infringement.' The copyright community has never

accepted our offer to begin those negotiations and to work cooperatively toward a technical

solution to this problem. In the end, as in the area of VHS recordings and cable television access

to broadcast programming, Verizon believes that appropriate technical and legal solutions will be

17 U.S.C. 512(i)(1) & (2).
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found. As discussed in detail below, the district court's misreading and misapplication of the

Section 512(h) subpoena power is not that solution.

As an Internet service provider, Verizon promptly takes down infringing material that

resides on our system or network in response to requests from copyright owners and we have

strict policies against infringement of copyrights. Verizon also promotes legitimate pay music

sites such as MP3.com and Rhapsody as part of its ISP service. We will continue to work with

copyright owners to marry the power of the Internet with the creative genius of content providers

through new business relationships and licensed websites that offer music, video, and other

proprietary content to the over 100 million Internet users in this country. Verizon believes that

lawful and licensed access to quality content is essential to the continuing development of the

Internet in general and broadband in particular, and we are committed to exploring technological

and other solutions so that copyright owners may enjoy the fruits of their labors and Internet

users will have access to a rich array of digital content.

However, the answer to the copyright community's present business problems is not a

radical new subpoena process, previously unknown in law, that un-tethers binding judicial

process from constitutional and statutory protections that normally apply to the discovery of

private data regarding electronic communications. Verizon believes that the district court was

wrong in concluding that Congress authorized such a broad and promiscuous subpoena

procedure in the DMCA-but whatever the courts ultimately conclude on this issue-the

subpoena power endorsed by the district court is not an effective remedy for copyright holders

and has great costs in terms of personal privacy, constitutional rights of free expression and

association, and the continued growth of the Internet.
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As interpreted by the district court, this subpoena provision grants copyright holders or

their agents the right to discover the name, address, and telephone number of any Internet user in

this country without filing a lawsuit or making any substantive showing at all to a federal judge.

This reading of the DMCA accords truly breathtaking powers to anyone who can claim to be or

represent a copyright owner; powers that Congress has not even bestowed on law enforcement

and national security personnel. It stands in marked contrast to the statutory protections that

Congress has enacted in the context of video rentals, cable television viewing habits, and even

the requirements for law enforcement officers to gain access confidential data associated with

electronic communications.

All one need do is fill out a one-page form asserting a "good faith" belief that a copyright

has been infringed and one can obtain identifying information about anyone using the Internet.

There is no review by a judge or a magistrate; the clerk's office simply issues the subpoena in

ministerial fashion. This identifying information can then be linked to particular material sent or

received over the Internet, including e-mails, web browsing activity, chat room postings, and

file-sharing activity. It is also important to remember that the threshold for a claim of copyright

in any form of expression is extremely low. This subpoena power applies not just to sound

recordings, it applies to the expression contained in an e-mail or posting in a newsgroup, digital

photographs, and even pornographic materials. It has and will be used and abused by parties far

less responsible than the recording or movie industries. In essence, any private party willing to

assert a property right in any form of expression is constituted as their own roving grand jury,

without any of the normal checks and protections that apply to governmental investigations.

Under our constitutional scheme, the issuance and enforcement of judicial process in civil

cases is generally confined to an actual case or controversy and is undertaken under judicial
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supervision. The district court's reading of Section 512(h) departs from this constitutional

tradition and thus eliminates many of the normal constraints on discovery by civil litigants. The

statute lacks the most basic protections that are applied to the discovery of confidential and

personal data connected with expressive activity. As noted above, the filing that need be made is

truly minimal, and is below the notice pleading standard for the filing of a civil complaint in

federal court. The normal duties to investigate and substantiate a civil claim that apply to the

filing of a lawsuit under the Federal Rules of Civil Procedure do not apply. The clerk's office

simply rubberstamps these subpoenas in ministerial fashion-with no inquiry into the bona fides

of the party filing the request or the self-interested "belief' that a copyright has been violated.

The individual subscriber, whose identity is at issue, is not even entitled to receive notice

of the subpoena before his or her personal information is turned over to a third party. Thus, the

subscriber, who may in fact be engaged in fully protected speech or association, will have his or

her identity revealed without ever having an opportunity to be heard in court. There is no

opportunity to assert the normal defenses to a claim of copyright infringement-fair use, the

non-protection of ideas, or the fact that material resides in the public domain. Nor is there any

provision for damages or other punishment for wrongfully obtaining or misusing the identity of a

subscriber subject to such a subpoena. It is truly ironic that Congress has placed more

substantial requirements and protections on law enforcement access to confidential information

regarding electronic communications than apply to a private party under this statute.2 Given the

substantial privacy protections that Congress built into the DMCA itself, see 17 U.S.C. § 1205

(savings clause for state and federal privacy laws); id. § 512(m) (protection of subscriber privacy

2 See, e.g., 18 U.S.C. § 3121, et seq. (pen registers and trap and trace devices limited to governmental
personnel upon court order for valid criminal investigation); 18 U.S.C. § 2703 (limits on disclosure of records
pertaining to electronic communications services).
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from monitoring of Internet communications) it is utterly implausible that Congress wished to

create this substantial threat to personal privacy in the subpoena provision contained in the same

statutory scheme.

This combination of unlimited scope, minimal substantive requirements, and lack of

judicial supervision makes both mistakes and intentional abuses of this new power inevitable.

Every time you send an e-mail, browse a website, or join a discussion in a chatroom or

newsgroup, others gain access the numerical IP address that you are using. Armed with this IP

address, anyone to whom you have sent an e-mail, from whom you have received an e-mail, with

whom you or your children have spoken in a chat room, or who operates a web site you have

visited, no matter how sensitive the subject matter, can unlock the door to your identity.

This list is not limited to those with legitimate interests in enforcing copyrights. As

safety and privacy groups like the National Coalition Against Domestic Violence and

WiredSafety stated in our litigation, it opens the door to your identity to people with

inappropriate or even dangerous motives, such as spammers, blackmailers, pornographers,

pedophiles, stalkers, harassers, and identity thieves. In fact, over 92 diverse organizations,

representing consumer and Internet interests, submitted letters to this Committee last week

expressing serious concerns about the privacy, safety, and security of Internet users arising from

the potential misuse of this subpoena process. These include the ACLU, the American Library

Association, the Consumer Federation of America, and the National Coalition Against Domestic

Violence. These groups do not condone copyright infringement rather, like Verizon, they are

concerned that this subpoena provision will cause great harm to privacy, free expression, and

even personal security of Internet users with little gain in copyright enforcement.
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As Ms. Aftab, from WiredSafety states, "With one broad sweep, the DMCA subpoena

power will frustrate the work of the entire online safety community to arm our children and their

parents with cyber-street-smarts. It won't matter what they voluntarily or mistakenly give away.

All the information predators need can be obtained far more easily with the assistance of the

local Federal District Court Clerk." The potential for abuse of this new subpoena power is

limited only by the deviousness of the criminal mind.

Indeed, just since the district court's ruling went into effect in June, the evidence of

mistakes, potential abuses, and troubling uses of this subpoena power has continued to mount.

SBC recently filed a suit in California against the Recording Industry, a copyright bounty hunter

called "MediaForce" and an entity called Titan Media Group. Titan Media, a purveyor of

pornographic videos over the Internet, sent one subpoena to SBC seeking the names, addresses

and phone numbers of 59 individual subscribers who Titan asserted were infringing its

copyrights in gay pornographic videos by exchanging them over the Internet. Titan eventually

withdrew the subpoena when SBC threatened a court challenge, but the episode highlights the

fact that this new subpoena power applies to anyone who can claim an interest in any form of

expression. In a similar vein, ALS Scan, a purveyor of graphic Internet pornography, has also

used the DMCA notice and takedown process and in fact submitted a declaration in favor of

RIAA's broad interpretation of the subpoena power in the litigation with Verizon. The potential

for abuse, for invasion of personal privacy, for reputational harm, and even for blackmail is

highlighted by these examples.

The statute does not even require the copyright owner itself to obtain the subpoena, it

may be obtained by an agent of the copyright holder. A whole industry of copyright "bounty

hunters" has sprung up, enterprises that search the Internet for possible instances of copyright
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infringement spurred on by economic incentives. The use of automated robots, known as "bots"

or "spiders" has also led to a significant number of mistaken claims of copyright infringement.

These bots operate much like the spiders that crawled through buildings in the movie Minority

Report, scouring the Internet in search of file names that look like they match the names of

copyrighted works or artists. Bots are far from perfect. Typing words such as "Madonna" or

"the police" in an e-mail may earn you a DMCA subpoena, because the "bots" cannot distinguish

the legitimate comment or discourse from copyright infringement. In 2001,Warer Bros. sent a

letter to UUNet demanding that they terminate the Internet account of someone allegedly sharing

a Harry Potter movie online. The small text file was entitled "Harry Potter Book Report.rtf.,

with a file size of Ik. The file was not an unauthorized copy of the movie, it was a child's book

report, but the bot could not tell the difference and such an "investigation" can quickly form the

basis for a DMCA subpoena.

In the past few months, RIAA has already admitted numerous cases of "mistaken

identity." In one case, RIAA demanded the take down of Penn State University's astronomy

department's servers during finals week, based on a claim that it contained infringing songs by

the artist Usher. In fact, "Usher" is a professor's last name and the file at issue was his own

creation. RIAA later admitted sending at least two dozen other mistaken notices to Internet users

as part of its campaign to warn peer-to-peer file-sharers. And this was before RIAA began its

new campaign sending hundreds of subpoenas for subscriber identity to ISPs across the country.

These chilling examples all sound like excerpts from the book "1984," except in this case, "Big

Brother" isn't the Government, it is interested parties armed with their own private search

warrants.
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RIAA's most recent campaign began in July of this year after the district court's ruling

went into effect. Despite the pending appeal on this issue, the Recording Industry has chosen to

unleash numerous subpoenas on Internet service providers. Verizon has already received nearly

200 subpoenas, with which we have been required to comply. The Recording Industry alone has

sent well over 1000 subpoenas to service providers across the country, placing a significant

strain on the resources of the clerk's office of the district court in D.C. and on the subpoena

compliance units at many Internet service providers, including Verizon.3

RIAA now claims that it is entitled to discover subscriber's e-mail addresses through

these subpoenas and further claims that it may issue these subpoenas from the district court in

Washington D.C., regardless of the location of the service provider or the customer. Obviously,

obtaining the subpoena in a distant forum makes it a practical impossibility for many service

providers and most customers to ever raise any objection to the subpoena. Indeed, Boston

College and MIT successfully fought to quash subpoenas issued out of Washington, D.C. that

were aimed at their students in Massachusetts. SBC has filed a lawsuit in the Northern District

of California seeking to have the entire process declared unconstitutional. Columbia University

is also seeking to quash subpoenas that RIAA has attempted to serve on it issued by the District

of Columbia courts.4

SIndeed, press accounts indicate that the clerk's office of the district court in D.C. has been overwhelmed
with subpoena requests and has been forced to reassign staff from other judicial duties. See Ted Bridis, Music
Industry Wins Approval of 871 Subpoenas Against Internet Users, Associated Press (July 19, 2003) at 2 ("The
RIAA's subpoenas are so prolific that the U.S. District Court in Washington, already suffering staff shortages, has
been forced to reassign employees from elsewhere in the clerk's office to help process the paperwork, said Angela
Caesar-Mobley, the clerk's operations manager.").

4 The Federal Rules of Civil Procedure generally provide for the issuance and service of subpoenas in the
district where the party in possession of the material resides to protect the rights of third parties to contest the
subpoena. See Fed. R. Civ. P. 45(a)(2) & 45(b)(2) (placing jurisdictional and service limitations on district court
subpoenas for the protection of those from whom production is sought). Despite the fact that Congress expressly
provided that the protections of Rule 45 should apply to Section 512(h) subpoenas, see 17 U.S.C. § 512(h)(6), RIAA
has taken the position that it may obtain and serve a Section 512(h) subpoena from any district court in the country.
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In Verizon's view, Congress never intended to unleash a massive wave of subpoenas on

public and private Internet service providers and their customers. This is not an effective

solution to the very real problems faced by copyright owners, it only creates an additional level

of problems for Internet service providers and chills the free exchange of protected content over

the Internet. The use of the subpoena power in an attempt to create an in terrorem effect over the

entire Internet is both improper and disserves the long-term interests of both copyright owners

and Internet service providers. When Congress enacted the DMCA in 1998, it outlined a set of

carefully crafted take-down duties for material hosted by service providers. Service provider

duties were carefully calibrated to the service providers' involvement with and control over the

particular material asserted to be infringing. Congress created a subpoena power to identify only

those individuals who were directly linked to specific material residing on the service provider's

network that could be "taken down." The language of the of the statute addressing the subpoena

power makes three separate cross-references to notices and procedures that only apply in the

context of material residing on a service provider's system or network.5 The subpoena provision

was never intended to apply to materials residing on the user's hard drive, such as e-mails,

instant messages, or shared files i.e., situations where the ISP is serving in a pure transmission or

"conduit" role as described in the statute. By stretching the subpoena power to address a

problem that was not before the Congress that enacted the DMCA, the district court has created a

Frankenstein monster that Congress never contemplated and that has the potential to cause

(Continued.. .)
Thus, in its view, it could seek a subpoena from the district court in Guam targeting a small service provider in New
England.

See 17 U.S.C. § 512(h)(2),(4) & (5). Indeed, the statute provides that a subpoena may only issue if "the
notification filed satisfies the provisions of subsection (c)(3)(A)," id § 512(h)(4), a provision that only applies in the
context of material residing on a service provider's system or network. This limitation makes perfect sense in light
of the fact that infringing material available on websites was the principal problem before the Congress that passed
the DMCA in 1998.
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irreparable damage to public confidence in the privacy of Internet communications. Given the

concerns the Congress expressed throughout the DMCA regarding the protection of the privacy

rights of individual Internet users, 6 Verizon submits this is a clear perversion of Congressional

intent.

Title 1I of the DMCA was designed to protect Internet service providers from copyright

liability in order to promote the growth of the Internet as a medium of political, social, and

economic exchange. But like the telephone itself, that medium depends upon the confidence of

users in the privacy of their communications and communications habits. Every person in this

room believes that his or her private e-mail or web browsing habits can and should remain

private-yet the district court's erroneous decision in the RIAA matter has turned the DMCA

into a direct threat to that privacy. It has also burdened Internet service providers with

responding to thousands of subpoenas. From our own experience, we can tell you that RIAA's

barrage of subpoenas has diverted and strained our internal resources. This new burden on

service providers-responding to thousands of subpoenas issued in the conduit context-was

never part of the statutory compromise embodied in the DMCA. It also threatens the limited

resources of subpoena compliance units to satisfy legitimate law enforcement requests-as

RIAA bombards service providers with dozens of subpoenas and purports to require responses

on seven days or less notice. The protection of copyright, however legitimate a cause, should

6 See 17 U.S.C. §§ 512(m), 1205. See also S. Rep. No. 105-190, at 18 (1998) ("[T]he committee concluded
that it was prudent to rule out any scenario in which section 1201 might be relied upon to make it harder, rather than
easier, to protect personal privacy on the Internet."). Ironically, the district court's decision in the RIAA case has
constituted Section 512(h) as a far greater threat to personal privacy on the Internet than any of the technological
copyright protection devices that the Committee was concerned about when it included Section 1205 in Title I of the
DMCA.

-10-
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never be raised above law enforcement and national security efforts-efforts Verizon has always

been in the forefront of supporting and cooperating with.

Both the district court in our case and the copyright owners have eschewed a more

measured remedy that has always existed in the law and is used by numerous businesses for

many purposes, the so-called "John Doe" lawsuit. Under this procedure, a judge or magistrate

reviews the merits of a case before a subpoena is issued, and the defendant is given notice and an

opportunity to contest disclosure. The law demands a reasonable investigation of the relevant

facts, ownership of a valid copyright registration, and a complaint filed in compliance with Rule

11. Verizon has successfully used this process to sue unknown spammers who abuse our

network. Despite the Recording Industry's assertions to the contrary, the filing of a John Doe

lawsuit is much more protective of all parties' interests than the DMCA subpoena process.

Since RIAA launched its subpoena campaign, the DC Clerk's Office publicly complained

that its internal resources were being burdened and the clerk's office had to re-assign new

employees to the fulltime task of processing subpoenas on an ongoing basis. If the district

court's decision in our case is not overturned quickly, it threatens to turn the Federal courts into

free-floating subpoena mills, unhinged from any pending case or controversy, capable of

destroying anonymous Internet communication, and threatening privacy and due process rights

as well as public safety.

While Verizon firmly believes that this subpoena process and the tactic of targeting

college students, universities, libraries and other individual Internet users is inappropriate and

will lead to serious harms with little gain in copyright protection, Verizon recognizes that a more

comprehensive and long-term solution is necessary. This Committee should promptly call the

interested parties together, to negotiate and establish a balanced process that addresses the

- 1 -
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legitimate needs of copyright owners while respecting the fundamental due process and privacy

rights of Internet users, and recognizing the capabilities and limits of Internet service providers

in policing content not under their control. Indeed, this Committee recognized in its report on

the DMCA in 1998 that technological rather than legal solutions constituted the best method of

ensuring the lawful dissemination of copyrighted works in our new networked, digital

environment. See S. Rep. No 105-190, at 52 (1998) ("The Committee believes that technology

is likely to be the solution to many of the issues facing copyright owners and service providers in

this digital age."). If some form of subpoena power is deemed necessary in conjunction with

technological solutions, it must be more limited and contain substantial protections for both ISPs

and their subscribers. Any compromise should include, among other requirements, notice to

subscribers and an opportunity to defend against such subpoenas, a requirement that all the

elements of copyright infringement be established, that the jurisdictional requirements of the

federal courts be met, and that a judge approve any subpoena prior to its issuance, as well as

penalties for any misuse of the subpoena process, full reimbursement of costs for Internet service

providers, immunity for ISPs who provide customer information in response to valid subpoenas,

and protection of confidential subscriber data from publication or other misuse. This Committee

never had an opportunity to address and balance those interests in 1998 because the technologies

at issue simply did not exist. It should do so now before irreparable damage is done to public

confidence in the Internet as a medium of free expression and association.

I thank the Chair and the members of this Committee for your attention. We look

forward to working with you to resolve this critical issue.

-12-
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THE WORLDCOM CASE: LOOKING AT
BANKRUPTCY AND COMPETITION ISSUES

TUESDAY, JULY 22, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The Committee met, pursuant to notice, at 2:23 p.m., in room

SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch,
Chairman of the Committee, presiding.

Present: Senators Hatch, Kennedy, Schumer, and Durbin.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HATCH. Good afternoon. I apologize to you for being
late, but we are way behind, and I got waylaid in the subway com-
ing back, so I could not very well get here on time.

I am happy to welcome you all here to today's hearing, entitled
"The WorldCom Case: Looking at Bankruptcy and Competition
Issues."

I first would like to thank all of our witnesses today for their
time and cooperation, and I hope that this hearing will help us bet-
ter understand the WorldCom situation and its potential public pol-
icy implications.

Along with many Americans I am deeply concerned about the
devastation caused by WorldCom's massive corporate fraud which
has caused immeasurable harm to so many. While we cannot go
back in time and undo what has already occurred, we are pre-
sented today with an opportunity. We have an opportunity to ex-
amine the WorldCom case and determine whether there are lessons
to be learned with respect to our public policy going forward.

The focus of today's hearing will be two-pronged. First we will
examine the WorldCom bankruptcy case and consider in light of
the facts whether any changes in our current bankruptcy laws may
be in order. Second, we will assess the implications of a reorga-
nized MCI emerging from bankruptcy on competition in the tele-
communications market. Here again we will examine and evaluate
what impact if any this anticipated competitive landscape should
have on public policy.

Some have raised fairness concerns that WorldCom will be able
to emerge from bankruptcy with much of the fruits of its wide-
spread fraudulent conduct intact. They argue that it will emerge
from Chapter 11 with an enhanced market position relative to its
competitors, giving it not only a fresh start, but a head start. They

(1)
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believe that, in view of the WorldCom case, our bankruptcy system
is set up to make crime pay.

Others contend that the MCI which will emerge from bankruptcy
is a new entity with new leadership. They point to the extraor-
dinary measures it has taken to prevent the recurrence of past mis-
deeds. They further argue that MCI will not have a meaningful
competitive advantage from its Chapter 11 reorganization. And
they argue that our bankruptcy laws appropriately are not de-
signed to punish, but rather to permit a company to reorganize and
emerge from bankruptcy as a viable entity.

As we move forward, I believe we need to have a full under-
standing of the WorldCom case to help us determine whether our
bankruptcy laws are functioning fairly and effectively. We also
need to understand the WorldCom case in order to conclude wheth-
er our policies are sufficient to enable the telecom industry to enjoy
robust competition under fair terms that benefits consumers. No
doubt, this is a complex case containing important issues deserving
of examination.

We are fortunate to have highly-respected individuals here today
to testify on these important matters. We will first hear from
former Attorney General Richard Thornburgh, who is the Bank-
ruptcy Examiner in the case. We are fortunate to have you with
us, General Thornburgh, and of course I personally look forward to
your testimony. I think others will also. I think there would be
more here-and they will come later-but Paul Bremer is testifying
in closed session, and I wish I could have made that myself, but
I am very happy to be able to listen to you.

On our second panel we are honored to hear former Attorney
General William Barr, the Executive Vice President and General
Counsel of Verizon Communications; former Attorney General
Nicholas Katzenbach, who serves on the Board of Directors of MCI
Telecommunications; Marcia Goldstein of the law firm of Weil,
Gotshal and Manges; Douglas Baird, Vice Chair of the National
Bankruptcy Conference; and Mark Neporent, the Chief Operating
Officer of Cerberus Capital Management.

I appreciate all of you appearing here today, and with that, we
will start with you, General Thornburgh.

STATEMENT OF RICHARD THORNBURGH, BANKRUPTCY EXAM-
INER, KIRKPATRICK AND LOCKHART, LLP, WASHINGTON,
D.C.
Mr. THORNBURGH. Good afternoon, Mr. Chairman.
I appreciate the opportunity to appear before you today in con-

nection with my responsibilities as the examiner int WorldCom
bankruptcy proceedings, the largest bankruptcy in United States
history. To date, my examination, which began in August 2002 and
continues to date, has resulted in two interim reports detailing my
observations concerning the conduct of WorldCom management and
others affecting the operations of the company. I anticipate filing
a third report this fall. Today I will limit myself to summarizing
for you the observations contained in my first and second interim
reports, as well as describing the examination process itself.

On July 21, 2002, WorldCom and substantially all of its direct
and indirect subsidiaries filed voluntary petitions seeking relief
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under Chapter 11 of the United States Bankruptcy Code in the
United States Bankruptcy Court for the Southern District of New
York. These positions came just four weeks after the company pub-
licly disclosed on June 25, 2002 that it had discovered substantial
accounting irregularities that would result in adjustments to its fi-
nancial statements totaling more than $3.8 billion. The company
restated an additional $3.3 billion in August 2002.

The day after WorldCom filed its bankruptcy petitions, Judge Ar-
thur J. Gonzalez, the presiding Bankruptcy Court Judge, granted
the motion of the United States Trustee for the appointment of an
examiner pursuant to Section 1104(c)(2) of the Bankruptcy Code.
On August 6, 2002 the Court approved my appointment as exam-
iner. The Court's order provides that the examiner-and I am
quoting the order-"shall investigate any allegations of fraud, dis-
honesty, incompetence, misconduct, mismanagement or irregularity
in the management of the affairs of [WorldCom] by current or
former management, including but not limited to issues of account-
ing irregularities." The Court also directed me to coordinate with
the United States Department of Justice, the United States Securi-
ties and Exchange Commission, and other Federal agencies inves-
tigating matters related to WorldCom so as to avoid any duplica-
tion of effort. Further, the Court ordered me to file a report regard-
ing my examination within 90 days of my appointment.

Upon my appointment I promptly engaged professionals to assist
me in discharging the broad mandate prescribed by the Court. I en-
gaged my law firm, Kirkpatrick & Lockhart LLP, as my legal coun-
sel, and engaged J.H. Cohn LLP as my forensic accountants and
financial advisors. My professionals and I immediately set out to-
ward our goal of assessing thoroughly, objectively and responsibly
the acts and omissions of current and former management, as well
as the integrity of WorldCom's management, its accounting and fi-
nancial reporting processes and its corporate governance practices
and internal controls.

Our investigation has been and continues to be multi-faceted. We
have reviewed millions of pages of documents received from numer-
ous sources and conducted or participated in scores of interviews
of persons with relevant information. Our document collection ef-
forts and interviews continue to date. I am pleased to acknowledge
the cooperation of WorldCom and its counsel regarding these mat-
ters. I also acknowledge with appreciation the assistance provided
by Hon. Richard C. Breeden, the Corporate Monitor, appointed by
the United States District Court for the Southern District of New
York in a proceeding commenced by the SEC against WorldCom.
Further, in an effort to avoid unnecessary duplication of effort and
expense, I note that we have maintained an active dialogue regard-
ing matters related to our examination with counsel and financial
advisors for the Official Committee of Unsecured Creditors in the
bankruptcy proceedings, as well as the Special Investigative Com-
mittee of the Company's Board of Directors and its counsel and
professionals, and KPMG LLP, the company's current outside audi-
tors.

Consistent with the Court's initial directive, my professionals
and I have also coordinated extensively with the Department of
Justice, the SEC and other agencies that are investigating matters
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related to WorldCom. We have refrained from publishing certain
findings or results of our investigation in deference to those ongo-
ing prosecutorial and regulatory inquiries, because those agencies
have represented to us that such disclosures may adversely affect
the process of determining possible criminal or other wrongdoing
by persons involved in these matters.

Mr. Chairman, I respectfully request that you and other mem-
bers of the Committee respect my inability to discuss these matters
at today's hearing because of the related law enforcement and reg-
ulatory concerns. Similarly, I feel it would be inappropriate for me
to discuss our ongoing fact-gathering efforts because any such com-
ments may have a detrimental impact on our investigation. Accord-
ingly, I will confine my remarks this afternoon to matters that
have been addressed in my first and second interim reports of ex-
amination which are a part of the public record.

As I stated earlier, the Court initially directed that I file a report
of examination within 90 days of my appointment. Pursuant to that
directive, I filed my first interim report in a timely manner on No-
vember 4, 2002. The initial 90-day period obviously did not permit
me the time necessary to explore all matters related to the conduct
of WorldCom management. In addition, as I stated a moment ago,
we omitted from the first interim report certain details, particu-
larly items related to the specifics of the company's accounting
fraud in deference to ongoing prosecutorial and regulatory inter-
ests. Therefore, the observations set forth in my first interim report
were preliminary in nature. Nonetheless, as described in that re-
port, a picture had already begun to emerge regarding the deeply
problematic culture and lack of corporate controls at WorldCom.

After I filed my first interim report, my professionals and I con-
tinued our investigative efforts to advance the preliminary observa-
tions contained in that first interim report. My second interim re-
port filed July 9, 2003, summarized my observations based upon
this additional investigation. As stated in that report, the
WorldCom story is not limited to the massive accounting fraud that
has been publicly reported. We uncovered additional deceit, defi-
ciencies and a disregard for the most basic principles of corporate
governance. My observations in that report reflect a broad break-
down of the system of internal controls, corporate governance and
individual responsibility, all of which worked together to create a
culture which all too few individuals took responsibility until it was
too late.

Our investigation reflects that WorldCom was dominated by Ber-
nard Ebbers and Scott Sullivan, the former chief executive officer
and chief financial officer of the company, respectively, with vir-
tually no checks or restraints placed on their actions by the Board
of Directors or other management. Significantly, although many
present or former officers and directors of WorldCom told us that
they had misgivings regarding decisions or actions by Mr. Ebbers
or Mr. Sullivan during the relevant period, there is no evidence
that these officers and directors made any attempt to curb, to stop
or to challenge the conduct by Mr. Ebbers or Mr. Sullivan that they
deemed questionable or inappropriate. Instead, as described in our
reports, it appears that the company's officers and directors went
along with Mr. Ebbers and Mr. Sullivan, even under circumstances
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that suggested corporate actions were at best imprudent and at
worst inappropriate and fraudulent.

There are many specific corporate governance failings identified
in my first and second interim reports. I will highlight only a few
examples for you this afternoon. First, we observed no meaningful
deliberative processes related to the company's acquisitions. As
stated in my reports, WorldCom's dramatic rise in stock value
throughout the 15 years preceding its bankruptcy fueled numerous
acquisitions that caused the company to grow tremendously in both
size and complexity in a relatively short period of time. The com-
pany's approach to such acquisitions was ad hoc and opportunistic.
Acquisitions were completed with little meaningful or coherent
strategic planning. WorldCom management routinely provided the
company's directors with extremely limited information regarding
many of these acquisitions. In fact, several multibillion dollar ac-
quisitions were approved by the Board of Directors following dis-
cussions that lasted for 30 minutes or less and without the direc-
tors receiving a single piece of paper regarding the terms or impli-
cations of the transactions. Significantly, although persons involved
with the Board's consideration of some of these matters informed
us that they were disturbed at the time, no director or anyone else
voiced any objection to cursory considerations by the Board.

Second, the company's lack of internal controls infected its debt
offerings and use of credit facilities. Indeed, there is no evidence
that WorldCom management or the Board of Directors reasonably
monitored the company's debt level or its ability to satisfy its out-
standing obligations. Messrs. Ebbers and Sullivan had virtually un-
fettered discretion to commit the company to billions of dollars in
debt obligations with virtually no meaningful oversight. WorldCom
issued more than $25 billion in debt securities in the 4 years pre-
ceding its bankruptcy. With respect to such offerings, Messrs.
Ebbers and Sullivan comprised the entirety of the company's price
committee. The Board passively "rubber-stamped" proposals from
Messrs. Ebbers or Sullivan regarding additional borrowing, most
often via unanimous consent resolutions that were adopted after
little or no discussion.

It seems clear that WorldCom's ability to borrow monies was fa-
cilitated by its massive accounting fraud, which allowed the com-
pany to falsely present itself as credit-worthy and "investment
grade." It also seems clear that the company's ability to borrow
vast sums allowed it to perpetuate the illusion of financial health
created by its accounting fraud. As late as a few weeks before it
disclosed its massive accounting irregularities, WorldCom used
false financial statements to access all of a $2.65 billion line of
credit, the proceeds of which it used to pay down another credit fa-
cility. As the company's treasurer candidly told us in an interview,
WorldCom merely "robbed Peter to pay Paul."

Third, our investigation raises significant concerns regarding the
circumstances surrounding the company's loans of more than $400
million to Mr. Ebbers. As detailed in my reports, the Compensation
and Stock Option Committee of the Board of Directors agreed to
provide enormous loans and a separate guaranty for Mr. Ebbers
without initially informing the full Board or taking appropriate
steps to protect the company. Further, as the loans and guaranty
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increased, the Committee failed to perform appropriate due dili-
gence that would have demonstrated that the collateral offered by
Mr. Ebbers was grossly inadequate to support the company's exten-
sions of credit to him, in light of his substantial other loans and
obligations. Our investigation reflects that the Board was similarly
at fault for not raising any questions about the loans and merely
adopting the actions of the Compensation Committee.

I believe the loans to Mr. Ebbers are troubling for another addi-
tional reason. These extraordinary loans highlighted the extent of
Mr. Ebbers' business activities that were not related to WorldCom.
In my view, the Board should have questioned whether these non-
WorldCom business activities were consistent with the need for Mr.
Ebbers to devote his time and attention to managing the business
of such a large and complex company as WorldCom. However, it
appears that the Board did nothing to attempt to persuade Mr.
Ebbers to divest himself of his other businesses or otherwise limit
his non-WorldCom business activities. To the contrary, the Com-
pensation Committee and the Board provided the massive funding
that facilitated Mr. Ebbers' personal business activities.

Finally, the fact that WorldCom's accounting irregularities went
undetected for so long provides further testament to the inad-
equacy of the company's systems of internal controls. The Audit
Committee of the Board of Directors and the Internal Audit De-
partment appear to have acted in good faith. To their considerable
credit, they took significant and responsible steps once accounting
irregularities were discovered in the spring of 2002. Nonetheless,
it seems abundantly clear that the Audit Committee over the years
barely scratched the surface of any potential accounting or finan-
cial reporting issues. Moreover, the Internal Audit Department
adopted an operational audit function: that is, it focused its efforts
on efficiency and cost savings concerns, rather than acting as
WorldCom's "internal control police." Finally, it appears that the
Audit Committee, the Internal Audit Department, and Arthur An-
dersen, the company's former outside auditors, allowed their mis-
sions to be limited and shaped by Mr. Sullivan in ways that served
to conceal and perpetuate the company's accounting fraud.

All told, I believe that WorldCom's conferral of practically unlim-
ited discretion upon Messrs. Ebbers and Sullivan, combined with
passive acceptance of management's proposals by the Board of Di-
rectors, and a culture that diminished the importance of internal
checks, forward-looking planning and meaningful debate or anal-
ysis formed the basis for the company's descent into bankruptcy. In
many significant respects, WorldCom appears to have represented
the polar opposite of model corporate governance practices during
the relevant period. Its culture was dominated by a strong chief ex-
ecutive officer who was given virtually unfettered discretion to com-
mit vast amounts of shareholder resources and determine corporate
direction with only minimal scrutiny or meaningful deliberation or
analysis by senior management or by the Board of Directors. The
Board of Directors appears to have embraced suggestions by Mr.
Ebbers without question or dissent, even under circumstances
where its members now readily acknowledge they had significant
misgivings regarding his recommended course of action.
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Although the absence of internal controls and the lack of trans-
parency between senior management and the Board of Directors at
WorldCom does not directly translate to the massive accounting
fraud committed by the company, I believe that these corporate
governance failings fostered an environment and culture that per-
mitted the fraud to grow dramatically. A culture and internal proc-
esses that discourage or implicitly forbid scrutiny and detailed
questioning can be a breeding ground for fraudulent misdeeds.
They also can beget ill-considered and wasteful acquisitions, im-
properly managed and unchecked debt and poor credit manage-
ment, a lack of due diligence regarding personal loans made by the
company to its chief executive officer, and an effective neutering of
other gatekeepers, such as the lawyers, the Internal Audit Depart-
ment and the company's outside auditors. In tandem with the ac-
counting irregularities, these developments fostered the illusion
that WorldCom was far more healthy and far more successful than
it actually was during the relevant period. Ultimately, they also
produced the largest bankruptcy in the history of this country.

With that, Mr. Chairman, I will conclude my introductory re-
marks. I thank you for the opportunity to address the Committee
this afternoon. With your permission I will offer the summary sec-
tions of my first and second interim reports, which outline more
fully my observations based upon our investigation, to be entered
into the record as a supplement to my statement. Thank you.

Chairman HATCH. Thank you, General Thornburgh. Let me com-
mend you for the work you are doing as the examiner in this case.
As always you have demonstrated a commitment to finding out the
facts in a careful, deliberative and thorough manner. I have to say
the reports are valuable to this Committee as we examine this dif-
ficult issue.

Now, your reports carefully describe WorldCom's massive fraud
accounting irregularities and a complete lack of basic principles of
corporate governance. Some contend that the "bad apples" respon-
sible for these problems have left or have been forced to leave the
company. Would you briefly describe your findings to date con-
cerning-you have given us the extent of the fraud and other prob-
lems with WorldCom, but I would like to know whether personnel
who are responsible for these activities, are still with the company,
in your opinion.

Mr. THORNBURGH. In the course of my duties as examiner and
carrying out the Court's instruction to us in carrying that job for-
ward, we have identified in our investigation individuals who were
guilty of fraudulent, dishonest, incompetent activities and of mis-
conduct, mismanagement and irregularity in the management of
the affairs of WorldCom. That was what we were charged to do by
the Court. Those persons identified in the two reports that I have
rendered up to now in many cases have been the subjects of crimi-
nal proceedings or proceedings by the Securities and Exchange
Commission, and a number of these persons have, to my under-
standing, been discharged or terminated by the company.

Our investigation proceeds, as I indicated. We are constrained in
identifying any other potential subjects of this kind of activity we
were directed to investigate by two limitations which I am sure you
will understand. One is our deference to law enforcement authori-
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ties who have requested in some cases that we not even interview
individuals who are persons of interest to them in their investiga-
tion. Secondly, with respect to matters that are under way and will
be spelled out in our final report, it would be premature to discuss
or identify any of those persons.

All that being said, I think that the task of cleaning out the com-
pany is a business responsibility, one for the current management
of WorldCom. Our job is to report the facts and to identify those
practices and persons that come within the scope of the order en-
tered by Judge Gonzalez in my appointment.

Chairman HATCH. I think that you have done some relative work
in examining WorldCom's accounting and internal controls. What
is your assessment of MCI's prior and current accounting and in-
ternal controls?

Mr. THORNBURGH. The examination that we undertook that re-
sulted in our first report dwelt on a number of accounting issues.
At that time we were requested by law enforcement authorities to
forego any mention in our first interim report of any findings or
conclusions in that respect. Since that time the Securities and Ex-
change Commission, the United States Attorney's Office in the
Southern District of New York and the Special Committee ap-
pointed by the Board of Directors and its counsel and accountants
have more or less carried the ball on the completion of those exami-
nations, and mindful of Judge Gonzalez's admonition about dupli-
cation of effort, we have been content to monitor those ongoing ef-
forts rather than run out to completion the initial work that we un-
dertook last fall.

I think those accounting deficiencies have been pretty well chron-
icled to date with regard to the internal controls. The deficiencies
that existed during the period in question on the part of the exter-
nal auditors, Arthur Andersen, the Internal Audit Department and
the Audit Committee of the Board of Directors have been set forth
in great detail in the two reports that we have filed, and I think
they provide a road map of precisely what went wrong in that re-
gard.

Chairman HATCH. Let me just say, in your second interim report
you observed that there is a great deal more to this story, and that
you believe, "that the extent of the breakdowns that WorldCom will
eventually be determined to extend even beyond the examiner's
findings."

Without compromising your ongoing investigation, when do you
anticipate that you will have a more complete picture of the prob-
lems at MCI/WorldCom?

Mr. THORNBURGH. We hope and expect to wind up our efforts by
the end of September of this year. Let me develop a little bit more
beyond the record and the order entered by Judge Gonzalez what
our charge was from the Judge. First of all, and obviously, was to
compile a history, if you will, of precisely what occurred within the
company that brought it to its collapse, and that is really the prime
narrative of the reports that we will file and will be completed we
hope by the end of September. The second was to identify practices
and persons responsible for the wrongdoing that we found, so as to
ensure the bankruptcy judge that any plan of reorganization did
not carry forward either those persons or those practices in any re-
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organized company. The third is to identify potential causes of ac-
tion against third parties or against insiders that will enhance the
bankrupt estate and recover any ill-gotten gains.

In each of those cases our task, I am sorry to say, is not complete
to the extent that we can give you a full and complete picture
today, but I anticipate with the filing of our final report and the
examination of the three reports in toto will give as good a record
as can be compiled in each of those three areas and provide a basis
for appropriate action by Judge Gonzalez as he requested.

Chairman HATCH. I understand that your investigation is still
continuing, but do you believe that your final report will be com-
pleted before the bankruptcy court confirms its reorganization
plan?

Mr. THORNBURGH. That of course we do not really have any con-
trol over because that is under Judge Gonzalez's jurisdiction. I
hope that we will be able to proceed with dispatch, although I must
say that recent scheduling problems for interviews and recent re-
quests for documents have been a bit frustrating, and we are in
constant communication with the company in order to try to speed
that up so that we can meet whatever deadlines Judge Gonzalez
feels are appropriate. As I said, we have had a lot of cooperation
from all the parties involved here, but in order to finish our task
within the parameters that permit the proceedings to go forward
and ultimately determinate, we need to have that cooperation
stepped up a couple levels.

Chairman HATCH. I want to thank you for being here. I appre-
ciate your testimony and always appreciate having you appear be-
fore the Committee.

Mr. THORNBURGH. Thank you, Senator.
Chairman HATCH. Thanks my friend.
[The prepared statement of Mr. Thornburgh appears as a sub-

mission for the record.]
Chairman HATCH. Let me to go to the second panel. William

Barr will be our next witness. He is the former Attorney General
of the United States. He headed the Justice Department during the
first Bush administration and brings a unique perspective on the
telecom industry, given his previous position as General Counsel
for GTE and his current position as the Executive Vice President
and General Counsel for Verizon Communications. So we are
happy to have you here, Attorney General Barr, and look forward
to hearing your testimony here today.

Nicholas Katzenbach, I would like to welcome you to the Com-
mittee, yet another former Attorney General, Hon. Nicholas Katz-
enbach, held the top position at the Justice Department during the
Johnson administration, and later served as Under Secretary of
State from 1966 to 1969. Attorney General Katzenbach appears
today in his capacity as a Board member of MCI.

Marcia Goldstein, we are honored to have you here as well. She
a partner with the New York law firm of Weil, Gotshal and
Manges. Ms. Goldstein is the lead attorney in charge of
WorldCom's Chapter 11 reorganization.

Morton Bahr is the President of the Communication Workers of
America. We are delighted to have you here and welcome you.
CWA is America's largest communications and media union, rep-
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resents over 700,000 telecom workers in the private and public sec-
tors. We are just honored to have you with us, and we look forward
to hearing what you have to say.

Douglas Baird. Mr. Baird is the Vice Chair of the National Bank-
ruptcy Conference. NBC is a well-established nonprofit organiza-
tion that has routinely advised us up here in Congress on the oper-
ation of the bankruptcy laws. So we are grateful to have you here
to enlighten us.

Then Mark Neporent is the Chief Operating Officer for Cerberus
capital Management. He appears today on behalf of the largest
creditor for MCI, and as Co-Chair of the MCI/WorldCom Official
Creditors Committee.

We are happy to have all of you here, and we will turn to you
first, General Barr.

STATEMENT OF WILLIAM P. BARR, GENERAL COUNSEL OF
VERIZON COMMUNICATIONS, WASHINGTON, D.C.

Mr. BARR. Thank you, Mr. Chairman.
MCI committed largest fraud in American history, inflicting the

greatest harm on the greatest number of American citizens ever.
I believe that the Federal Government's enforcement response to
this has been the most shameful episode I have witnesses in 25
years in Washington, D.C.

The problem in my view is not with the bankruptcy laws. I be-
lieve the problem is the abdication of enforcement authorities.
Have the enforcement authorities taken any action to strip away
the fruits of the crime? No. In fact, they have left this company
with virtually all of the fruits of the crime intact to deploy against
law-abiding companies in the marketplace. Have they taken any
action which would have been a matter of course to suspend the
company from doing further business with the Government? No. In
fact, they have radically expanded MCI's business with the Govern-
ment in the months since the fraud came to light. Have they ob-
tained meaningful restitution for the victims of this crime? No. In
fact, restitution has been limited to three-tenths of 1 percent of the
loss.

I believe that the problem here involves the intersection of two
different and distinct bodies of law that have very different objec-
tives in which the Government plays very different roles. The first
of these is the bankruptcy law. Bankruptcy law provides the gen-
eral rules for handling the estate of an insolvent company. Here,
under bankruptcy, creditors are given priority, and obviously there
is a lot of interest in conserving the assets of the entity. But when
a company engages in criminal activity, criminal fraud, deriving
substantial ill-gotten gains and business advantages at the expense
of a variety of victims including shareholders and other companies,
than a wholly different set of rules and laws and principles come
into play, and that is the criminal enforcement process.

When a crime is committed the Government's interest is not in
preserving the assets of the company that committed the crime and
derived those assets through fraud. It is in securing the
disgorgement of the ill-gotten gains through enforcement processes,
and also it is not just directed at the interest of the creditors, it
is directed at the interest of vindicating the interest of all of the
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victims of the fraud. Title 18 makes this explicit in the criminal
code where it says that these enforcement responsibilities of the
Government take priority in bankruptcy. In other words if I was
a massive con artist and went out and-and probate law provides
a good analogy here because probate are the general rules that
apply to the disposition of an estate when someone died-but if I
was a massive con artist and part of my estate involved ill-gotten
gains, money I had obtained through fraud, the Government does
not waltz in and say, now the probate process takes over, now we
are interested in conserving your assets and passing them on. No,
the enforcement authorities sort out what goes into the estate and
what does not, and the same is true with bankruptcy. If I was a
con artist and did not die, but just declared bankruptcy, then it is
no answer to say, well, gee, the bankruptcy process is now invoked.
The person is in bankruptcy. Let the bankruptcy rules handle this.
No. The Government's responsibility is the same. In other words,
bankruptcy relates to the disposition of assets that are in the es-
tate, but where a crime is involved, it is the responsibility of the
enforcement authorities to determine what assets are fair to allow
to go into the estate, and that is the threshold issue.

But what is happening here is that the Government has abdi-
cated its responsibility and it is stumbling all over itself to meet
MCI's timeline and private preferences as to how it wants to
emerge from bankruptcy. It is interesting, we have a lot of bank-
ruptcy aficionados here today, and it is always interesting to hear
about bankruptcy, but it sort of misses the point which is the en-
forcement responsibilities of the Government. Bankruptcy does not
provide the remedial scheme for crime. The enforcement authori-
ties and the criminal laws provide the remedial scheme for crime.
For people to come in today and say, well, the Government should
only punish individuals. That is one proposition, the Government
should punish individuals not the company; and the other propo-
sition is: hey, under bankruptcy law creditors get everything.
Therefore, you should not take any of the assets away from the
company, you should leave it all for the creditors. That is clearly
fallacious and I cannot imagine that any member of this Com-
mittee would embrace either of those principles. Enforcement is not
just about punishment, as every of this Committee knows. Enforce-
ment is about, in part, remediation, disgorgement of ill-gotten
gains and restitution, dealing with the victims of crime. It is not
a question of punishment. It is a question of the intervention of en-
forcement authorities to make sure that crime does not pay and ill-
gotten gains are surrendered.

MCI is suggesting that we are here trying to force the liquidation
of MCI, but in fact we are not. We do not care what result is ulti-
mately reached in bankruptcy so long as the Government does a
fair job with its enforcement responsibilities, and MCI is not able
to use its ill-gotten gains to secure dishonest advantage in the mar-
ketplace, and it is very clear that the Government could do far
more without denying MCI the opportunity to reorganize. Indeed,
some of the major issues such as continuation of Government con-
tracts and the use of net operating losses, that is, their claim that
they should be able to operate tax free for the foreseeable future,
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these are matters which they themselves say are not integral to
their reorganization plan.

So, further, the amount of penalty that has been exacted by the
SEC, as I said, is three-tenths of 1 percent of the losses, and is a
tiny fraction of the amount of ill-gotten gains, and it leaves the
company in a position where its debt-to-sales ratio is the lowest in
the sector, 22 percent, compared to the average in the sector of 85
percent. So it is being put in an extremely advantageous position
in the sector. None of the companies here today who are concerned
with this-and I know I am speaking here not just for Verizon but
for AT&T and SBC and Bell South. None of these companies are
concerned about competing with anyone on an honest playing field.
But what we object to and what should offend the sense of justice
of this Committee, is that MCI, far from being punished and far
from being held to account, required to remedy the consequences
of its wrongdoing, it is being massive advantages over competitors
and law-abiding citizens. That is not good for the employees in this
sector. It is not good for the consumers in this sector. It is not good
for the economy.

Thank you.
[The prepared statement of Mr. Barr appears as a submission for

the record.]
Chairman HATCH. Thank you, General Barr.
General Katzenbach, we will turn to you.

STATEMENT OF NICHOLAS DEB. KATZENBACH, BOARD
MEMBER, MCI TELECOMMUNICATIONS, ASHBURN, VIRGINIA
Mr. KATZENBACH. Mr. Chairman, my name is Nicholas Katzen-

bach. I serve as an independent member of the Board of Directors
of MCI. I served as Attorney General from 1964 to 1966, and since
leaving public service I have practiced law, including serving for 17
years as General Counsel of IBM.

I joined the Board of MCI in July 2002, and I served as a mem-
ber of the Special Investigative Committee of the Board. Prior to
that time I had no connection with WorldCom or any of its affili-
ates. I knew none of the directors, all of whom have since resigned.
I knew none of its senior management, all of whom have since ei-
ther been dismissed or resigned. I was not around the company in
any way when its then senior management perpetrated the largest
financial fraud in American business history.

In my written statement, which has been submitted to the Com-
mittee, Mr. Chairman, I describe at some length the measures that
the new management under Michael Capellas has taken to over-
come the legacy of gross misconduct. I have not seen the slightest
doubt that we are succeeding in that effort, and it is gratifying to
know that Judge Rakoff, who presides over the SEC suit against
the company, agrees. In his recent decision fining the company he
said, "The Court is aware of no large company accused of fraud
that has so rapidly and so completely divorced itself from the mis-
deeds of the immediate past and undertaken such extraordinary
steps to prevent such misdeeds in the future." That is the end of
the quote. I do not think even our competitors question those ef-
forts. I certainly hope not.
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What they do seek is to inflict more pain on MCI, and if possible,
I believe, to destroy the company. I think their real purpose is to
reduce competition, but their ostensible reason to punish the cor-
poration for past misdeeds. There is of course no way to punish an
abstract legal concept. So the question is who? Which real people
do they believe should be punished? Is it the 55,000 remaining em-
ployees of MCI who already have seen their jobs put at risk and
their retirement savings driven toward oblivion? Or is it the stock-
holders whose investment has been totally destroyed? Or the credi-
tors who financed this huge expansion only to see fraud destroy
most of their investment? All these people are victims of the fraud,
not perpetrators. The perpetrators are long gone, and they are de-
fendants in the courts where they should be. Or is it the new man-
agement and the new board who are trying successfully both to
make the company a model for ethical behavior and a successful
competitor? Or is it our customers who are free today and should
be free tomorrow to choose the most reliable service at the best
price? Or is it, as I believe, simply a ploy to reduce competition and
raise prices in troubled times at the expense of those who have al-
ready suffered far more than competitors have suffered?

I am not a bankruptcy expert by a long shot, but it seems to me
that our competitors seek to amend those laws narrowly for no rea-
son other than to enhance their competitive advantage. If they be-
lieve that those laws should be changed whenever the management
of a company is guilt of fraud, they should at least be forthright
and say so. Such changes would potentially affect companies in
many diverse industries who are not here today to defend laws
duly enacted by Congress. Such changes raise important policy
questions which kicking around MCI's past management does not
suffice to answer.

Mr. Chairman, I heard the eloquent statement of Mr. Barr, and
all I can say is that what he describes as those ill-gotten gains are
the loans that were made to MCI/WorldCom, which were made in
part as a result of fraud. I do not see any pot of gold anywhere that
is not before the bankruptcy court, and I think Mr. Barr would
agree that all the assets are before the bankruptcy court. They are
to be distributed there in accordance with law, in an effort to pun-
ish those to reward as far as it can, those who have suffered the
losses from this fraud. Mr. Barr refers to the interest of justice, and
quite frankly, Mr. Chairman, I cannot see how punishing innocent
people who are not involved in the fraud serves the interest of jus-
tice in any way whatsoever.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Katzenbach appears as a submis-

sion for the record.]
Chairman HATCH. You are welcome. Thank you so much.
Ms. Goldstein?

STATEMENT OF MARCIA L. GOLDSTEIN, PARTNER, WEIL,
GOTSHAL AND MANGES, LLP, NEW YORK, NEW YORK

Ms. GOLDSTEIN. Thank you, Mr. Chairman.
I am MCI's bankruptcy counsel, and I co-chair the Business, Fi-

nance and Restructuring Department at Weil, Gotshal and Manges,
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which is the largest bankruptcy and reorganization practice in the
country.

This is a hearing on public policy matters arising from the
WorldCom Chapter 11 case. The company's competitors have called
for MCI's liquidation or have demanded other punitive actions
against the company. Verizon particularly has done so in written
communications to Chairman Donaldson of the SEC, and in sub-
missions to the District Court presiding over the SEC enforcement
action and presiding over the recent approval of our settlement
with the SEC.

My view is that these demands represent the narrow, competi-
tive self-interest of MCI's long-time competitors and completely ig-
nore the structure and goals of our bankruptcy laws. Let me state
emphatically that as a matter of law the liquidation or forced sale
of MCI is not an option here. MCI will emerge from bankruptcy
consistent with its reorganization plan and the requirements of
Chapter 11. The only parties who would benefit from a liquidation
or forced sale would be MCI's competitors, not creditors, not share-
holders, not employees, not consumers.

The Federal bankruptcy laws balance two goals: equal treatment
for creditors of equal rank and the restructuring of a business to
preserve jobs and to maximize return to creditors. At the heart of
these goals stands the basic premise of bankruptcy policy, that
when the going concerned value of an enterprise exceeds liquida-
tion value, reorganization of the debtor will maximize return to
creditors and lead to preservation of the enterprise.

Following the announcement of the accounting fraud last June,
WorldCom turned to Chapter 11 in order to preserve value for its
creditors. Just as the bankruptcy laws intended, Chapter 11 en-
abled WorldCom to obtain otherwise unavailable financing and the
much-needed breathing room to develop and implement a business
plan, provide uninterrupted service to its customers, and propose
a plan of reorganization that is supported by 90 percent of its cred-
itor constituencies.

Under Verizon's theory MCI should be liquidated, subjected to a
forced sale, or otherwise punished, rather than reorganized to pre-
vent it from benefiting from its pre-petition fraud. The theory, how-
ever, not only completely ignores the fundamental principles of
Chapter 11 but also the realities of who the stakeholders are in
this Chapter 11 case. The legislative history of Chapter 11 is clear
that the creditors, the new owners of the company, should not pay
for the fraud. Indeed, in this case, if any parties were the victims
of the fraud who should receive the restitution that Mr. Barr
talked about, it is the creditors who made loans based upon mis-
leading financial information. Contrary to the premise of the
Verizon theory, a Chapter 7 sale or a forced sale would not yield
a fair result to either the company's employees or its creditors.
Creditors would recover significantly less than under MCI's reorga-
nization plan. In the scenario of a Chapter 7, and this is what was
suggested to Chairman Donaldson in the letter from verizon back
in March, financing would be cut off, trade credit would dissipate,
new business would be highly unlikely, customers would be un-
nerved and the value and stability that has been achieved in the
Chapter 11 state could precipitously decline. Most significantly,
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creditors would have no vote as they would in Chapter 11, and as
a natural result of consolidation, many MCI jobs would be elimi-
nated. The notion that MCI would remain a going concern and em-
ployees would not suffer is just disingenuous.

Let us be clear: Verizon's proposed punishment, which as we
have read would be a break up or forced sale of MCI, is only for
its own benefit so that it can bid for MCI's business at a distressed
value, and eliminate it as a competitor. This scenario demonstrates
clearly why bankruptcy laws are not driven by the interests of com-
petitors, but rather, by their nature, preserve competition. In addi-
tion, injured stockholders of MCI, many of whom are employees or
were employees will receive compensation, including stock from re-
organizes MCI through the settlement made with the SEC. How-
ever, the distributions contemplated by the SEC settlement would
only be available upon completion of a successful emergency from
Chapter 11. If Verizon gets its way, the shareholders would suffer
as well.

Verizon and others have expressed the concern that MCI will
emerge from Chapter 11 with a reduced debt load and therefore a
competitive advantage. Such concerns are misplaced. Chapter 11
assists all debtors in restructuring a balance sheet when they can-
not meet the debt load that they have. Over leverage was one of
the problems that resulted from WorldCom's fraud, and lack of cor-
porate governance as described by Mr. Thornburgh.

The proposed debt level for reorganized MCI, which is approxi-
mately $5.5 billion, represents about 41 percent of the post-bank-
ruptcy value of the company. In contrast, Verizon's debt represents
only 30 percent of the value of its company. We do not believe that
that is necessarily a relevant measure, nor the measure of debt
service to sales is a relevant measure for determining the ability
to compete in a market. But if there is any competitive advantage
based upon leverage, it clearly falls to Verizon. Further, in my ex-
perience, companies seek bankruptcy protection only as a very last
resort, given the burdens, constraints and other negative repercus-
sions of Chapter 11.

Mr. Chairman, I apologize, but I would just like to conclude with
a final remark. The creditors of the company will be the new own-
ers of a reorganized MCI. If Chapter 11 could not achieve this re-
sults, such creditors would be penalized twice, once by the losses
resulting from WorldCom's pre-bankruptcy fraud and again by
being denied recovery under the normal operation of the Bank-
ruptcy Code. It is the protections and benefits of Chapter 11 that
have enabled MCI to take the steps to emerge as a rehabilitated
enterprise that has regained the confidence of its creditors, cus-
tomers and employees. The context in which MCI cleaned house,
settled with the SEC, developed a business plan, and negotiated a
plan of reorganization with its major creditor constituents is the
product of a balance Federal bankruptcy law. It should be com-
mended. It should not be punished or otherwise denied.

Thank you, Mr. Chairman.
[The prepared statement of Ms. Goldstein appears as a submis-

sion for the record.]
Chairman HATCH. Thank you.
Mr. Bahr, we will turn to you.
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STATEMENT OF MORTON BAHR, PRESIDENT, COMMUNICA-
TIONS WORKERS OF AMERICA, WASHINGTON, D.C.

Mr. BAHR. Thank you, Mr. Chairman, Senator Durbin.
WorldCom's bankruptcy was not the result of honest business

mistakes or unforeseen economic conditions. Rather, it was the
produce of persistent, pervasive and massive corporate fraud.
WorldCom's Chapter 11 filing cost investors $200 billion, three
times the size of Enron. WorldCom's lies and false financial reports
destabilized the entire telecommunications industry.

I want to talk about the real people that General Katzenbach re-
ferred to. Tens of thousands of employees, not only at WorldCom
but throughout the telecom sector lost their jobs and retirement
savings, yet WorldCom is positioned to emerge from bankruptcy
with perhaps the strongest balance sheet in the industry. This
would cause further destabilization and job loss in the struggling
telecom sector.

The victims of WorldCom's crimes are legion. Among the largest
group are employee pension funds. Public pensions and Taft-Hart-
ley funds lost at least $70 billion. Public funds in almost every
State suffered staggering losses, $1.2 billion in California, $393
million in New York, $277 million in Texas, $23 million in Utah,
to cite just four examples. I have attached a list of public pension
funds losses by State.

State and local governments have been forced to make up for
these losses by cutting vital public services. According to New York
State Comptroller Alan Hevesi, and I quote, "Police officers, fire-
fighters, teachers and other public servants have lost their jobs and
public services have been diminished throughout New York State
because of these financial losses."

Mr. Chairman, the damage does not stop there. More than
22,000 WorldCom employees lost their jobs, and thousands more
saw their 410(k) retirement savings decimated. Initially, these laid-
off workers were left with nothing, even as the new WorldCom
Board agreed to pay its new CEO $20 million over 3 years. The
AFL-CIO came to their aid, and won minimal severance benefits
of $5,000 each.

WorldCom employees were not the only telecom workers who saw
their livelihoods and careers collapse. How can an honest company
compete with WorldCom's $11 billion in counterfeit earning? Imag-
ine that you are AT&T or Sprint, bidding against WorldCom.
AT&T and Sprint have to price the bid to cover costs, plus a rea-
sonable profit, but WorldCom could low-ball the bid, get the con-
tract and then cover the losses by cooking the books. When
WorldCom's fraudulent accounting was revealed, AT&T's Vice
Chairman said, and I quote, "We were constantly dissecting all of
the public information about WorldCom and we would scratch our
heads and try to figure out how they were doing it."

Trying to match WorldCom's cost structure, AT&T turned to cost
cutting. AT&T told us it had to downsize half of the employees who
took care of the network, maintained the network, to make it line
up with WorldCom. During the period of WorldCom's corrupt prac-
tices, AT&T eliminated 18,000 jobs represented by our union.
These job cuts devastated individual workers and their families.
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Let me read from just one letter written by Laura Unger, the
CWA Local president in New York City. "AT&T told us it had to
downsize half of the employees that took care of AT&T's network
to make it line up with WorldCom's financials. Cost cutting was ac-
complished in several ways: layoffs, office consolidations and so-
called voluntary terminations. My local had over 800 members in
1999. By the spring of 2002 it was under 400. An office was moved
from New York City and consolidated with another in White Plains
to cut costs. In order to keep their jobs many members added over
2 hours to their daily commute. One member was leaving at 5:00
a.m. every morning to get to work. This winter he died suddenly
of a heart attack at age 47. His wife attributed it to the extra
strain of traveling so far every day." I have attached letters from
CWA leaders across the country with similar stories to my testi-
mony.

WorldCom is using the bankruptcy proceeding to shed more than
$27 billion in debt and to avoid punishment for its crimes. Absent
meaningful penalties, WorldCom is positioned to emerge from
bankruptcy with the best balance sheet in the business. Employees
at companies that played by the rules will once again be victims
of aggressive cost cutting setting off another destabilizing cycle of
job loss throughout the industry.

Mr. Chairman, to date WorldCom has received paltry punish-
ment for its crimes. The $500 million SEC cash settlement plus
$250 million in stock is less than the cash penalty imposed on junk
bond trader Michael Milken in the 1980's.

Some argue that higher penalties would prevent WorldCom's
emergence from bankruptcy, and this in turn would hurt the com-
pany's remaining employees and customers. This argument fails on
at least three counts.

First, our bankruptcy laws were not designed to shield criminal
companies from punishment.

Second, WorldCom could sell assets. There are buyers who would
continue WorldCom's operations and provide stability to
WorldCom's employees.

Third, in today's marketplace long distance customers have many
choices. Wireless plans and the Bell companies' bundled offerings
would be the driving force behind price competition, not WorldCom.

No company including Enron has done as much damage to the
American economy. The Federal Government must send a clear
message that it will not coddle the poster child of corporate crime.
It is long past time for the Government to suspend WorldCom from
Federal contracts and prevent its unfair use of tax loopholes.

Thank you.
[The prepared statement of Mr. Bahr appears as a submission for

the record.]
Chairman HATCH. Thank you, Mr. Bahr.
Mr. Baird, we will take your testimony.

STATEMENT OF DOUGLAS G. BAIRD, VICE CHAIR, NATIONAL
BANKRUPTCY CONFERENCE, CHICAGO, ILLINOIS

Mr. BAIRD. Mr. Chairman, I am grateful for the opportunity to
speak on behalf of the National Bankruptcy Conference.
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We should not underestimate the harm done in the name of
WorldCom before it filed for bankruptcy. Fraudulent conduct dis-
rupted the lives of thousands of workers both at WorldCom and
elsewhere. Moreover, this conduct likely caused others to invest bil-
lions of dollars on telecommunications equipment that no one
needs. The frauds and other crimes committed by WorldCom's
former managers give rise to a large number of issues in many
areas of the law.

I have been asked to focus narrowly on the bankruptcy issues
raised by WorldCom. I make two points. First, we should be mind-
ful of the central concern of bankruptcy law. When a firm's fi-
nances become hopelessly confused, we need to make sure that the
assets of the firm are preserved and put to good use rather than
broken up piecemeal. Second, we want to make sure that any bank-
ruptcy reforms made because of WorldCom take account of other
bankruptcy cases. These include the bankruptcies of firms that
were victims of the fraud committed by WorldCom.

Let me elaborate first on the need to preserve assets. Bankruptcy
law fully respects the legal rights of those who have recourse
against WorldCom's assets. These include competitors to the extent
they have causes of action under non-bankruptcy law. Moreover,
bankruptcy law does not and should not affect the regulatory sanc-
tions WorldCom must face for these past transgressions. The job
for bankruptcy law, given all this, is to ensure that WorldCom's as-
sets are not destroyed in the process of holding those responsible
for the frauds and other crimes they committed. We use
WorldCom's fiberoptic cables every day as we access the Internet
and place a phone. WorldCom still employs thousands who keep
this vast network up and running. It makes no sense to rip up that
cable or tear out those phone lines because of what was done in the
name of WorldCom in the past.

Imagine I commit a crime with a car. Now, I of course should be
held accountable. I should not be able to keep the car. But we
should not destroy the car. Destroying the car does nothing to help
the victims of the crime. Indeed, preserving the car may be the
only way we can compensate the victims for their loss. In the end
we can punish only people, not assets. You can imagine Chapter 11
at that part of the law that is worried about the car as opposed to
the criminal who used it. Bankruptcy law allows the assets to be
used productively, while allowing the bad guys to be punished and
the victims to obtain redress. Chapter 11 creates a forum in which
the assets of troubled firms can be kept together rather than
scrapped.

Now, there are different ways of doing this.
In many large Chapter 11's a firm can be sold as a unit. In oth-

ers, there is not a formal sale of the firm. Instead, a new capital
structure is put in place, and those with rights to the assets, rather
than getting cash, get interest in the reorganized firm. But in the
end these two routes are the same. These two routes both allow the
assets to be used productively. Both allow the on-the-ground people
to maintain those assets and to keep their jobs. Both allow victims
to be compensated. The choice between these two routes depends
on what is best for the investors, fraud victims and others with
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rights against the firm. In short, bankruptcy allows us to make the
best of a bad situation.

WorldCom, I should say, does present some peculiar challenges.
For example, in part of because of WorldCom's bad behavior but
also because of technological innovation, much fiberoptic cable
throughout the telecommunications industry lies unused and will
remain dark forever.

Hard regulatory issues need to be sorted out by virtue of this
overcapacity that is now in the system. These issues, however, are
not bankruptcy issues. Chapter 11 focuses only on a particular firm
and asks whether that firm going forward can succeed, notwith-
standing its troubled past. What do we do with the car, assets, now
that the car is in the hands of new owners? Bankruptcy judges are
poorly equipped to decide how to make an entire industry work bet-
ter. Bankruptcy judges are not regulators and they should not be
regulators.

I focused on bankruptcy issues narrowly, but I think bankruptcy
law may offer one broader lesson. After all, Chapter 11 has had to
deal with fraud from the time of Charles Ponzi to the present day.
Bankruptcy suggests that solutions to industry-wide problems
should be forward looking. If we are to use Government regulation
to solve the problem of overcapacity, we should ask what regula-
tions make the most sense for consumers today and for consumers
tomorrow. We should not focus on bad acts committed in the past.
Again, we have to separate the car from the driver.

I conclude with a brief note about S. 1331 and the treatment of
net operating losses on consolidated returns. We have a tax code
that treats related entities as a single entity for some purposes but
not for others. Sorting through what type of treatment, whether it
should be treated as one or many separate firms, has proved enor-
mously complex. S. 1331 addresses a question that is currently un-
settled. This is the question when there are consolidated returns
should net operating losses of one entity be reduced when another
related entity has cancellation of indebtedness income? S. 1331 pro-
vides that net operating losses should be reduced in these cases.
This is a reasonable position, and this indeed may be the law
today.

I would urge caution however before legislating this change. This
question arises all the time. It applies to many firms. It affects
WorldCom but it also affects firms that are in bankruptcy that may
have been the victims of WorldCom. In some cases reducing net op-
erating losses of related entities makes intuitive sense. In others
it makes no sense at all. The tax treatment of consolidated returns
is an intricate web. You cannot pull out one thread and expect
nothing else to change. In my written statement I identified one
technical problem, but there may be others. This kind of change-
and again, it would be a reasonable outcome-is a change that the
experts on the Joint Committee on Taxation should vet carefully
before you proceed.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Baird appears as a submission

for the record.]
Chairman HATCH. Mr. Neporent, we will turn to you.



20

STATEMENT OF MARK A. NEPORENT, CHIEF OPERATING OFFI-
CER, CERBERUS CAPITAL MANAGEMENT, LP, NEW YORK,
NEW YORK
Mr. NEPORENT. Mr. Chairman and distinguished members of the

Committee, thank you for the opportunity to express my views and
the views of the Official Unsecured Creditors Committee in MCI's
Chapter 11 case at this hearing.

My name is Mark Neporent and I am the Chief Operating Officer
of Cerberus Capital Management, one of the largest creditors in
MCI's Chapter 11 case. My firm, together with its affiliates, man-
ages funds and accounts with committed capital exceeding $9 bil-
lion. Our investors includes insurance companies, pension funds,
endowments, institutions, wealthy individuals and many fund-to-
funds.

I have personally been engaged in the business of restructuring
and reorganizing companies, both large like this one, and small
companies, as a practicing lawyer and as a principal, and I have
observed the delicate balancing of policy and law that occurs in this
process. I am also the Co-Chairman of the Official Unsecured
Creditors Committee in MCI's case. The committee, as the statu-
tory representative of all unsecured creditors, represents creditors
across the entire MCI corporate structure with aggregate claims
exceeding $40 billion.

MCI's creditors, employees, customers and public policy are best
served and protected by adherence to the process envisioned by and
incorporated in the Bankruptcy Code. Ms. Goldstein has already
described today the two separate and distinct policies that have
long guided this process in the United States. They are, one, a
fresh start for financially distressed companies, and two, the equal-
ity of treatment of creditors. These policies, while designed to pro-
tect two different albeit converging interests are equally important
to the success of the Federal bankruptcy regime. Taking punitive
action against MCI, as suggested by Verizon and others, will only
undercut the policies underlying the Bankruptcy Code and its role
in our economy. These actions will harm, not help, the very parties
and interests that these policies were designed to protect, the vic-
tims here, the creditors.

Bankruptcy long ago lost its stigma and it is now widely recog-
nized as a legitimate and sometimes necessary corporate strategy
in the context of our capitalist system. As noted in a recent news
article, scores of businesses, some of them icons of American indus-
trialism, have gone through bankruptcy and emerged to become
strong, vibrant concerns, employing millions, offering consumers a
wide variety of desirable goods and services. Texaco, Remington
Arms, Continental Airlines, Southland Corporation's 7-11 stores,
these companies have all gone through this process and been re-
stored to viable business enterprises.

MCI's bankruptcy case is an excellent example of how the poli-
cies underlying Federal bankruptcy law are being implemented ef-
fectively to take what is a truly tragic situation and salvage the
maximum possible value for the true victims of this fraud, again,
the creditors.

MCI was forced to seek bankruptcy protection in July 2002 due
to the fraudulent activities of but a handful of its top executives.
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Within a year of the filing, virtually all employees remotely con-
nected to the fraud, and the entire Board of Directors, had been
fired or replaced. A dynamic new CEO has been hired to lead MCI
out of the woods, and its financial management team has been
completely rebuilt. All parties have worked closely with Hon. Rich-
ard Breeden, the former Chairman of the SEC, to shape and ensure
that MCI will emerge from bankruptcy as a model of good cor-
porate governance and a good corporate citizen.

A number of MCI's competitors have asserted that it should be
punished for the crimes of its former executives by being either
forced to liquidate or restricting its ability to obtain and serve its
Government contracts. This is the equivalent of the corporate death
penalty, capital punishment for the transgressions of a few rogue
executives. In doing so, those opposing MCI's reorganization ignore
a fundamental policy of Federal bankruptcy law, the protection of
the creditors, the real victims here, which include numerous indi-
viduals, banks, pension funds, insurance companies and endow-
ments, who had nothing to do at all with the fraud perpetrated by
these few senior executives.

MCI's reorganization plan provides creditors with a much greater
chance of recovery than does liquidation. MCI's going-concern value
is estimated to be approximately 12 to $15 billion, while its liquida-
tion value is estimated to be only $4 billion. Within 9 months after
this filing, representatives of virtually all of MCI's debt have quick-
ly and efficiently resolved their differences exactly in the manner
contemplated by the Bankruptcy Code, and have given their sup-
port to MCI's reorganization plan.

Mr. Chairman, this would be remarkable in any case, but it is
especially so in this case, the largest bankruptcy case in history.
The only parties who will benefit from MCI's liquidation are its
competitors and related powerful special interest groups. These
competitors have enjoyed decades of unchecked monopolistic advan-
tage as the mega combinations of the past. Monopolies, which built
their franchises in an environment protected from competition, now
rather than face MCI head-to-head on the competitive landscape,
they seek to eliminate the competition and destroy creditor value
with misplaced and misguided attacks on innocent creditors, em-
ployees and customers.

I note that the recently enacted Sarbanes-Oxley Act of 2002 has
reaffirmed the policy of allowing corporations to attain relief from
claims arising from fraud, while revoking that privilege for individ-
uals. This underscores an important distinction that has already
been made here today between the individual corporate officers
that commit a fraud and the corporate entity and creditors that
they victimize.

I see I am virtually out of time, Mr. Chairman, so let me say that
MCI's new management, the Board, and the creditors Committee
have worked tirelessly for more than a year to provide the building
blocks for the emergence of MCI from bankruptcy and a chance to
recover some of the billions of dollars that have been lost at the
hands of a few dishonest and misguided executives.

This Chapter 11 case is an exemplar of how Congress envisioned
the Bankruptcy Code to work. I can tell you from two decades of
personal experience, it does not often work this well. The company,
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its employees, its creditors, the Federal judges supervising this
case, and the system are to be commended. The self-serving at-
tempts by MCI's competitors to force liquidation find no support in
the law, public policy or common sense, and should be dismissed.

Thank you again, Chairman Hatch and distinguished members
of the Committee for allowing me to share my views.

Mr. Chairman, with your permission, I would like to submit my
full written testimony to the record.

Chairman HATCH. Without objection we will take all the full
written statements as though fully delivered.

[The prepared statement of Mr. Neporent appears as a submis-
sion for the record.]

Chairman HATCH. Mr. Barr, let me turn to you. Some have sug-
gested that MCI/WorldCom's past frauds have had a direct impact
on bursting the telecommunications bubble. As a competitor in the
market, can you describe what impact the WorldCom fraud had on
the actions of your company and others in the telecommunications
industry? And if you care to-and I want to give the same rights
to Mr. Katzenbach or Ms. Goldstein-comment on what you have
heard here today from those who disagree with you.

Mr. BARR. Yes. If I could start with the latter part of the ques-
tion and then work my way around to the bubble.

Chairman HATCH. Sure.
Mr. BARR. In our criminal justice system we recognize two kinds

of misconduct by corporations. One is where there is in fact a rogue
employee, who for self-serving reasons, to benefit themselves, com-
mits a violation. In that situation the company is viewed as a vic-
tim. In the other situation, as where the acts are committed to ben-
efit the company's business, in that situation the company is not
the victim. They are the beneficiary of the fraud. It might do well
to remember why do people commit corporate crimes other than of
the latter type, that is, to benefit the corporation? Why do they do
it? They do it to hurt competitors. That is the reason they commit
the fraud in the first place.

So if I go out and steal $15 billion from a bank, and I set up a
business, and I use that cost-free money to me to set up a business,
what am I doing? I am stealing customers, I am stealing business,
from competitors. So there are two sets of victims, there are the
people I stole the money from, and then there are the-the reason
I stole that money is to deploy it to hurt other companies and to
gain advantage over those companies.

There are two sets of victims. Now, we have no problem with the
creditors getting paid money for their losses, but what is wrong
here is for the creditors to waltz in as if they are the only ones that
have been hurt by this, and says, you know what? That looks like
a good deal. This company is set up with cost-free money. We want
a piece of that action.

What justice requires and what enforcement requires, and what
that means in this situation is that they are getting the premium
for the crime. They are the participants after the fact and the bene-
ficiaries of the fraud, and the continuing injury is done to competi-
tors in the marketplace. So I make no apology for being a compet-
itor in the marketplace. We are the obvious victim of the fraud, and
we, like they, are an entity. So who are the victims? It is our em-
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ployees and our shareholders, and we are standing up for them,
and we do not want them to continue to be victimized for the ben-
efit of vulture funds.

Now, turning to the bubble. This is another very severe injury
done to our economy by WorldCom and by the senior leadership of
WorldCom, who for years put out statements that the Internet was
doubling, traffic was doubling every 3 months, and that combined
with their own fallacious revenue reports, led to a lot of investment
in long-haul fiber, $50 billion of misinvestment, largely driven, in
my view, by the false public statements of high-level WorldCom ex-
ecutives. This is all laid out in a very good article by Greg Sidak
over at AEI, which I call to the Committee's attention. So that is
even another example of the damage done to our sector and to our
economy by this company.

Chairman HATCH. Mr. Katzenbach or Ms. Goldstein?
Mr. KATZENBACH. I will be very brief. I must say that I was

amazed to hear that Mr. Ebbers and Mr. Sullivan were acting for
the benefit of the company. That is something I had never per-
ceived before. I think they were acting for their own benefit, for the
millions of dollars which they got out of this purported success for
an enormous ego trip that they were on, and I think that is why
they acted.

I was also happy the Mr. Barr at least acknowledged that his
purpose was liquidation. He had not said that as precisely before.
He just does not want-

Mr. BARR. I did not say that.
Mr. KATZENBACH. Yes, you did. You did say that. You said that

the purpose was to punish them in a way-it is all right for the
creditors to get money, but they could not get back into the market.

Mr. BARR. Nick, not punishment. To surrender the ill-gotten
gains. That is called justice.

Mr. KATZENBACH. The ill-gotten gains? You are talking about the
money that the creditors lent because of the fraudulent representa-
tion of Mr. Ebbers. Those are the ill-gotten gains.

Ms. GOLDSTEIN. Mr. Chairman, I would like to also make a few
comments on that point. Mr. Barr makes the analogy of stealing
from a bank and having cost-free assets to run a company. That
is not what happened here. There is no cost-free money here. The
company, as a result of the acts of its prior management, poor cor-
porate governance, ended up in a very over-levered situation. At
the same time creditors were defrauded. They were the parties who
lent the money to WorldCom during this frenzy of the telecom bub-
ble. So I would like to address at both times the question of the
telecom boom and WorldCom's part in it, and also who are the vic-
tims and what is the proper way to proceed to punishment.

There is no theft here that is cost free. As I said, there was a
fraud, an accounting fraud. Creditors lent money. The company be-
came over leveraged. What is the ill-gotten gain? The ill-gotten
gain, as Mr. Katzenbach said, was the money taken from creditors,
not from competitors. Those same creditors were also investing in
the competitors. Shareholders were also investing in the competi-
tors. WorldCom was not responsible for either the boom or the bust
in the telecom industry. There were a number of economic issues
that were taking their toll on the overall telecom market, and that
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had much more to do with just WorldCom and its particular fraud
in the accounting area, and the telecom bust occurred well before
WorldCom announced and discovered its fraud.

The problem here, Mr. Chairman, and other members, is that the
company is in part the victim. Even as Mr. Thornburgh described,
the frenzied acquisitions undertaken with insufficient corporate
governance, who is the victim today of assets that this company
overpaid for substantially when we look at those transactions in
hindsight and look at the real value of the assets that this com-
pany has.

The fraud overinflated the company's earnings. It resulted in un-
necessary and over leverage. The company is now reorganizing. It
has to make restitution, but it has to make restitution to the par-
ties who were injured in the first instance. That is the creditors.
The creditors lent the money.

The other point to make here is there has long been a distinction
between the bankruptcy of an individual who commits a fraud-
that individual cannot obtain money by purposes of fraud and then
discharge that debt in bankruptcy. But the policy that this Bank-
ruptcy Code enacts is very different for the corporate entity that
has been involved in a pre-petition fraud. The creditors of that
company are not the perpetrators of the fraud. They are not, as Mr.
Barr suggests, the beneficiaries who are going to run off with a
premium. They are not going to recover more than 100 percent
here, indeed far less. The creditors become the new owner of the
company, so the company will be sold, maybe not sold to a compet-
itor, but it will be sold to a new owner, the group of creditors, who
in exchange for the indebtedness that was incurred by WorldCom
from them will now become the shareholders of this company.

I would like to quote, if I may, from the legislative history of this
Bankruptcy Code. "A corporation which is taken over by its credi-
tors through a plan of reorganization will not continue to be liable
for obligations arising from the corporation's pre-petition fraud,
since the creditors who take over the reorganized company should
not bear the burden of acts for which the creditors were not at
fault."

This is the core of a number of provisions in the Bankruptcy
Code, including the distinction between individuals who commit
fraud and a corporation that commits fraud. It is also notable that
Section 510(b) of the Bankruptcy Code requires the subordination
of securities fraud claims to the claims of creditors in the same
class. The defrauded security holders have other remedies that are
being pursued. There are many, many class actions here, and it is
not the normal creditors who extended credit, made loans to this
company, who should pay for the fraud committed vis-a-vis these
defrauded security holders. The individuals responsible are being
sued. They are being pursued by the criminal authorities and right-
ly so. That should not interfere with the transfer of ownership
under the plan of reorganization that has been-

Chairman HATCH. My time is up, but I want to give Mr. Barr
a chance since both of you have testified, to say anything he wants
to say.

Ms. GOLDSTEIN. Sorry, sir.
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Mr. BARR. Yes. This notion that the creditors are the only victims
here is just nonsense, and I will give just one very tangible exam-
ple why the existing business, the customers and the network, are
not all the assets of the creditors here. During the time of this
fraud WorldCom's business in Government contracts went from
$122 million to $1.2 billion, increased ten times, tenfold, its busi-
ness with the executive. But for the fraud they were not qualified
for that business. If their true financial picture had been presented
to the Government, they could not have gotten that business. They
lied to the Government and they increased their business by $1.2
billion. Now, who would have gotten that business? That is money
out of the pocket primarily of AT&T. That is business stolen from
AT&T shareholders by this fraudulent company, and those cus-
tomers, the Federal Government, exists today. That business ex-
ists.

So to say that, gee, we want an interest in this thing because we
were the only ones hurt, is simply wrong.

Chairman HATCH. Senator Durbin?
STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR

FROM THE STATE OF ILLINOIS
Senator DURBIN. Thank you, Mr. Chairman. I am listening to

this and it sounds like a very high-level seminar involving a law
school and a business school. Perhaps I can bring this discussion
to a little bit different level for a moment. I think we all can see
the obvious, the commission of the largest corporate fraud in his-
tory, $11 billion. I guess what we are trying to determine is wheth-
er or not MCI/WorldCom has been unjustly enriched because of
that situation, because of that fraud. I think that is an important
question. We certainly know the victims. They include not only
creditors, they include people in my home State who had pension
funds invested in MCI/WorldCom. Illinois looks like they had State
pension fund losses due to their fraud, $65 million; State bank-
ruptcy claims in Illinois filed in the case, $145 million; in overall
State residents' 401(k) funds lost due to the corporate fraud, $8.6
billion. So there is a human side to this story.

But I guess I will go over to your point, Mr. Barr, this concept
of justice, and what does the Government owe its citizens in terms
of the enforcement of justice, and the best we can do is to take a
look at illustrations. After the Enron scandal, clearly something
had been done which was egregious and demanded a response, and
before the first Enron officer was indicted, this administration, this
Department of Justice, brought criminal action against Arthur An-
dersen. The net result of it, corporation based in my home city of
Chicago, my home State of Illinois I should say, was that some 18
to 20,000 people lost their jobs. No one ever suggested they were
all guilty of wrongdoing. Only a small number may have been. The
net result of it is they were all out of business, they were all out
of work, before the first Enron official was even indicted.

Now let us look at the other side of the ledger at MCI/WorldCom.
$11 billion in accounting fraud with the creation of the trillion dol-
lar bubble that the Chairman mentioned, the loss of 500,000 jobs
or more in the industry. And what was the net result for MCI/
WorldCom? It appears that they have done quite well. It appears
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that their approach is, everybody has a bad day. And now they
have even reached the point where they are not only not subject
to criminal action to this point, but are being rewarded by this ad-
ministration with sole source contracts in Iraq.

I would like to ask Mr. Katzenbach or Ms. Goldstein, can you ex-
plain to me why we should set an example where a corporation on
one hand is guilty of the worst corporate fraud in the history of the
world, and then is rewarded with a $45 million sole source contract
by the Government that is supposed to police that kind of activity?

Mr. KATZENBACH. Yes, I will certainly try to, Senator. Let me be
absolutely clear, I agree with you in every respect about the nature
of the fraud, about the way the company was run, about the hor-
rors that took place, about the losses that people made in it. All
of that you and I are totally in agreement with.

And the question is, as you put it, what do you do about that?
Now, the thing that I think you do not do about that is what you
just suggested with Arthur Andersen, you do not punish people fur-
ther. You do not punish the employees who were not involved in
this by putting this company out of business. You do not punish
the creditors who were the ones that were defrauded, in my view.
There is not much point in talking about the stockholders. They
have not got much left, although they might have a little bit out
of this if in fact it was successful. You are sort of saying that there
is some big bonanza that somebody got here? Who? Who got it? I
do not know anybody that got it. The creditors are the only ones
that could even be conceived as getting it, because they are not the
stockholders.

Senator DURBIN. Mr. Katzenbach, let me ask you this. In terms
of Government doing business with the private sector, do you feel
any price should be paid by MCI/WorldCom for the largest cor-
porate fraud in the history of the world, or it is just business as
usual? They should be allowed to not only bid on contracts, to be
favored with sole source contracts in Iraq and the like. Is that not
sending a message that corporate misconduct of historic proportion
is not even a factor in terms of how you will be treated by our Gov-
ernment?

Mr. KATZENBACH. Let me see if I cannot answer that, because
the way in which you put it is that somehow or other you can pun-
ish MCI/WorldCom without punishing all these other people. I
think that is what you are saying, I can do that in some way which
does not punish the employees, does not punish the stockholders,
does not punish the creditors, does not punish the new manage-
ment, does not punish the customers of this.

Now, let us turn to the Government contracts issue which is the
other issue. I think it is still a punishment if you take that away
and give it to competitors, although I can see that competitors
would like it. But who is that a punishment of? It is the same peo-
ple we were just talking about. May I just say parenthetically, that
was not a sole source contract in Iraq.

Senator DURBIN. It is my understanding that it was, but I will
stand corrected.

Mr. KATZENBACH. It was not.
Senator DURBIN. Who else bid on that contract?
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Mr. KATZENBACH. It was an Australian company that bid on it.
AT&T bid on a contract in conjunction with the other company.

Senator DURBIN. I stand corrected on that. I thought that it was.
Mr. KATZENBACH. That is my understanding.
Senator DURBIN. It is my understanding that-
Mr. KATZENBACH. It is a classified contract, and I cannot get into

it any deeper, even if I knew, which I do not.
Senator DURBIN. I just say that it is my understanding that then

Eriksson, the foreign corporation, was turned to by your company
to perform under that contract. So, obviously, a lot remains-

Mr. KATZENBACH. As I understand it, they have performed a
number of these kinds of contracts.

Senator DURBIN. Mr. Chairman, I will just conclude.
And thank you very much for your response, and say try to ra-

tionalize the treatment of Enron, Arthur Andersen and MCI/
WorldCom. Try to rationalize the Government response to these
three corporations, and tell me that we have established any mean-
ingful standard of conduct, any meaningful punishment for mis-
conduct. I just cannot find any linkage within this administration
which gives me comfort that justice is being served.

Ms. GOLDSTEIN. Senator Durbin, I would like to take a shot at
trying to rationalize the treatment of those three entities if the
Chairman would permit.

Chairman HATCH. That would be fine, but let us give Mr. Barr
equal time.

Mr. BARR. Well, let me just say that I think-
Chairman HATCH. Well, let her do it, and then you can sum up.

I mean I just want to make sure this is balanced, and I think so
far that seems to be.

Ms. GOLDSTEIN. Thank you very much, Mr. Chairman.
Arthur Andersen was indicted criminally for obstruction of jus-

tice. That is a very, very different scenario from what we have with
respect to WorldCom. This company has fully cooperated with all
of the authorities conducting investigations. When it learned of the
accounting improprieties, the company immediately came forward
to the SEC, and ever since then it has cooperated with the SEC,
it has cooperated with the examiner, it has cooperated with the
United States Attorney's Office for the Southern District of New
York, it has cooperated with the Justice Department.

I would just like to refer to Judge Rakoff s opinion in which he
approved our recently-announced settlement with the SEC. The
SEC should not be blasted, as Mr. Barr has done, for not taking
enough action. The monetary penalty is not everything here. In
fact, the SEC is very clear that this is the largest monetary penalty
in corporate history. It will actually get some money to the com-
pany's stockholders by virtue of the cash and stock, $750 million,
that will be set aside for that purpose.

And just as an aside, with respect to the pension funds, Senator,
the pension funds are among the creditors that I referred to who
have been injured here. If MCI is not allowed to reorganize, they
will be hurt twice, just like every other creditor, once by the fraud,
and then by virtue of the fact that the company is not allowed to
reorganize in the best way it can for creditors, and as the pension
funds of Illinois, and the pension funds of New York, and many
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other pension funds, are very large creditors who would be hurt if
we cannot reorganize in the way proposed.

But the SEC, as Judge Rakoff commented, said that the way the
SEC has proceeded here is not just to clean house but to put the
company on a new and positive footing, not just a monetary fine,
he points out. They are not just enjoining future and violations, but
trying to take WorldCom and create a model of corporate govern-
ance and internal compliance for this and other companies to fol-
low.

Pursuant to the consent order, Senator, WorldCom has to adhere
to and establish the highest ethical standards on an ongoing basis.
It has established an Office of Ethics. It has established a manda-
tory training program, educational program for its officers with re-
spect to, and to assure that these ethical standards are maintained.
This company and this bankruptcy-the company's fraud and the
bankruptcy are unprecedented in many ways, the largest corporate
fraud in history, the largest bankruptcy in history, but also, as
Judge Rakoff points off, few if any companies have ever been sub-
ject to such wide-ranging internal oversight imposed from without,
but to the company's credit it has fully supported to corporate mon-
itor's efforts and the strict discipline thereby imposed. Even the ap-
pointment of a corporate monitor is unprecedented in a situation
like this.

This company has done everything possible to cooperate with all
the law enforcement authorities to totally clean house and go be-
yond just firing the culpable, but to establish itself as a good cor-
porate citizen.

Chairman HATCH. Mr. Barr?
Mr. BARR. I will just focus on what Senator Durbin was talking

about which was the Government contracts. In my view, the ad-
ministration is flouting the requirements of law in Government
contracts and it is a disgrace. Congress has clearly provided in law
that to do business with the Government is a privilege, and the
burden is on the company of establishing that it has a satisfactory
record of business ethics, and that is the language in the statute,
and the burden is on the company. If there is any doubt, the call
goes against the company. There is no way that MCI could estab-
lish a satisfactory record of business ethics. Even if you just put
aside their past misconduct, this is a company that cannot even file
a public financial statement because they do not have sufficient
confidence in the integrity of their data. This is a company whose
own auditors just came forward, KPMG, and said they still do not
have sufficient controls in place. So under statutory standards they
should not be doing business with the Government, and yet the
Government continues to throw contract after contract on them.
Contrast that to Enron. Within a split second almost of them being
put under investigation, they were suspended by the GSA. Ander-
sen, suspended by the GSA. To say there is a double standard here
is an understatement.

Chairman HATCH. Senator Kennedy.
Senator KENNEDY. Thank you very much, Mr. Chairman.
I thank all of the witnesses. As the Committee looks at this

issue, we are obviously concerned about bankruptcy laws. We have
jurisdiction on those issues. We are concerned about competition.
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We have important responsibilities on those issues, tax law, what
the implications are going to be.

It seems to me you have a remarkable combination of a variety
of different forces that are taking place here, just in following these
arguments.

I would like to come back to questions for Mr. Katzenbach. We
have not had the completion of the report ordered by the bank-
ruptcy judge, but as we understand from Attorney General
Thornburgh's presentation earlier that is going to be wrapped up
in the fall. Mr. Katzenboch, How can you be so sure in terms of
the representations that you are giving to the Committee that all
of the challenges which the MCI was faced with during this area
in terms of fraud, that all of the circumstances which might have
gotten contracts based on fraudulent information, all of these ele-
ments, how can you give the assurances to the Committee that all
of these issues have been resolved to your own kind of satisfaction?
How much weight can we give to that?

Mr. KATZENBACH. I think you should give considerable weight
not to what I say, but to what has been done. I think that will be
up to the two judges are sitting in bankruptcy, to determine wheth-
er that has been done.

In terms of the employees that have gone, let me speak to that
because I was on the Special Investigative Committee. I should say
that because of the difficulty of getting law firms that did not have
conflict, the investigation is being done by more than one law firm.
For the special committee, we used Wilmer, Cutler, Pickering and
Bill McLucas, head of the group, to investigate all of the fraud con-
nected with the finances of the company. When Mr. Capellas came
in he said he wanted zero tolerance as far as people were con-
cerned. Anybody who was connected with this, he wanted out. We
did that with Wilmer Cutler, and I and two Board colleagues, plus
the monitor, Mr. Breeden, spent two full days going through the
history of everybody who was identified as even a possible person
involved in this fraud. I think we were very tough because if any
one of us thought somebody should be discharged, that person was
discharged without argument. So at least in terms of a pretty thor-
ough investigation, I feel pretty confident about that.

As far as other areas are concerned, we were not involved. Mr.
Thornburgh was responsible for looking at other areas and any
misconduct there. Mr. Capellas went to him and said, if you come
across anybody whom you think has been engaged in any bad con-
duct, I want their names, and you tell me what they have done and
they are out. Mr. Thornburgh-this is not a criticism-Mr.
Thornburgh, I think he felt his responsibilities were primarily to
the court and not to MCI/WorldCom, so he declined to do that.

But when anybody was mentioned, as they were, in his report,
they left, rightly or wrongly. I am concerned because I think we
may have been tougher on some people than fairness and justice
would have required. But because of the past of the company we
felt, and Mr. Capellas felt, there could be no doubt about what we
did. That is a long answer, I know, but that is one that worries me.
It is awfully hard to look at a company so dominated by a couple
of people without any way of getting out the truth except to go to
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the Board of Directors, perhaps, who was also dominated by the
company.

As far as processes are concerned, we worked very hard on that
with KPMG. I think by the time we come out of bankruptcy we will
have controls in the financial area that are as good as or better
than any other company that now exists. If we do not, we should
not be allowed out of bankruptcy, and that will be for the judges
to look at and to evaluate.

Senator KENNEDY. I gather from what you have told us, you are
satisfied from your own personal knowledge that all of the fraud
was discovered, and you are satisfied that all of the employees that
were involved in the fraud have left the company, and you are tell-
ing us that all of those who might have known about the fraud
have left the company.

Mr. KATZENBACH. I think so. Certainly as far as the financial
fraud I am talking about. There are areas that Mr. Thornburgh is
investigating which could conceivably above fraud, and as to those
I cannot make representations because I do not know.

Senator KENNEDY. What about a point that is made that at least
some of the contracts that they are getting or that they might have
received in the recent time may have been based upon conditions
that are in place now that are based upon some illicit activity, and
therefore given them some kind of unfair advantage over their com-
petition?

Mr. KATZENBACH. I do not think they had any unfair advantage
over the competition. The Government is free, in these cases, if
they do not want the contracts, do not like the contracts, and do
not believe that they are being well served by the company, they
can avoid the contracts, as can private concerns. The fact that big
users, private and public, have considered-have stayed with MCI,
I believe, is because not only do they have well-performed at a good
price, but in fact, and I think this is generally known, Senator, but
in fact, in terms of outages which are of great concern to an intel-
ligence agency, for example, MCI is very significantly lower than
anybody else in this industry. It is technologically good.

Senator KENNEDY. Is there anything you want to add to that, Mr.
Bahr?

Mr. BAHR. I would just comment on the last statement by Gen-
eral Katzenbach. As I said in my testimony, because of its cor-
porate fraud, MCI/WorldCom was able to low-ball the bid. When
you had AT&T and Sprint bidding, they had to come in with a bid
that was competitive, that had a reasonable profit, and here we
had WorldCom able to come in and low-ball the bid because later
they cooked the books.

What we have now in the Federal Government are contracts that
WorldCom still has that were gained during the time of this fraud,
and now the argument is, well, if you discontinue MCI/WorldCom,
there will be an enormous expense to put a new carrier in. But I
would just like to make one other comment. We heard Mr. Barr
refer as to how quickly the Government moved to debar or suspend
from Federal contracts, Enron and Arthur Andersen. Somehow we
are being told that this bankruptcy is different.

We heard Mr. Baird here say that the guy that was driving that
automobile should be responsible for the accident, but do not de-
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stroy the automobile. I do not see the analogy. First of all, that
automobile never disadvantaged other automobile drivers, nor let-
ting it still operate would further disadvantage. The testimony by
Mr. Neporent, giving us other bankruptcies, or when Continental
Airlines went into bankruptcy, prior to that bankruptcy they did
not cook the books to the point that it caused other airlines to
stress, caused layoffs in other airlines, or when they came out of
bankruptcy, which they did not get in because of massive corporate
fraud, were they at a much greater advantage than the other com-
petitors and airlines. So I think that the case is not made to treat
WorldCom differently than other bankruptcies.

Senator KENNEDY. Chairman, my time is up. Can I put a state-
ment of Senator Leahy in the record, be placed in the record?
Thank you.

Chairman HATCH. Without objection, we will do that.
Ms. GOLDSTEIN. Mr. Chairman, may I respond to the comments

made by Mr. Bahr to my left?
Chairman HATCH. Sure. Let me just make a point. Senator Schu-

mer has indicated he wants to come through. I will give him 5 min-
utes. We are going to recess unless he gets here, because I do not
know whether he is coming or not. I just want to make that clear,
so please get Senator Schumer here if he wants to question.

Go ahead.
Ms. GOLDSTEIN. Yes. I just want to get back to the issue of Gov-

ernment contracts and compare the situation of WorldCom to
Enron and Arthur Andersen. Arthur Andersen was suspended from
Government contracts because it was indicted. Enron, immediately
upon commencing its Chapter 11 case, rejected its Government con-
tracts and then was suspended. WorldCom, on the other hand, has
been working with the GSA, cooperating with its inquiry, and has
been performing and performing well under its Government con-
tract, so it does stand in a different situation than both Enron and
Arthur Andersen.

Also I just wanted to clarify a point raised earlier with respect
to the bidding on the Iraq contract, and I would like to add to the
record an article dated June 9th from the Bloomberg Press, which
indicates that a company called Telstra, which is Australia's larg-
est phone company, bid together with AT&T Corporation to build
that mobile phone network in Iraq, so it was bid on by a coalition
between Telstra and AT&T, and I just wanted to clarify the record
on those two points.

I thank you very much, Mr. Chairman.
Chairman HATCH. Thank you. We have just a few more minutes

we will give Senator Schumer to get here.
But, Mr. Bahr-
Senator SCHUMER. I am here, Mr. Chairman.
Chairman HATCH. I am glad to see you got here.
You know, I appreciate your observations about the impact of

WorldCom fraud on employees of the telecommunications industry.
As you know, District Judge Rakoff recently approved the civil fine
and settlement between WorldCom and the SEC, and in his ruling
Judge Rakoff, as I understand it, noted that a harsher penalty
would unfairly punish WorldCom's employees. Now, could you help
us to know what your feelings are with regard to how you reconcile
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CWA's advocacy of stiffer penalties against WorldCom with the
findings of Judge Rakoff? I think that is important for the record,
and I want to give you that chance.

Mr. BAHR. I appreciate that, Senator. I think if our assessments
are correct, and assessments largely outside of the WorldCom fam-
ily, that MCI coming out of bankruptcy, largely free of debt, creates
more instability in the telecom sector that really cannot stand it,
that there will be employees laid off, that they will be employees
of the companies that played by the rules.

We certainly do not advocate any worker getting laid off any-
where, but if there had to be a choice of who has a job, it should
be those workers who work for companies that are law-abiding and
that play by the rules.

On the other hand, there are companies that are willing to buy
the assets and would guarantee the stability of employment of
MCI's employees. So there are alternatives. I admit no easy an-
swers, but alternatives.

Chairman HATCH. Senator Schumer, we will turn to you.
Senator SCHUMER. Thank you, Mr. Chairman. I appreciate you

waiting for me. Most of the questions I was going to ask were
asked already, but I have a few that I would like to ask. I thank
this distinguished panel for being here.

The first question I have is the settlement. As most of you know,
I was very worried about the SEC sort of giving WorldCom a slap
on the wrist situation. At the end of the day they did more than
many people had feared, maybe not enough for some. Can I get a
general view of what people thought of the settlement in terms of
how fair it was? You do not want to be punitive. At the same time
you want to make sure wrongdoing is punished. If people regard
this kind of massive fraud as a cost of doing business, we have not
done much good in this country. So I will just go right down the
line.

Mr. BARR. Senator, I think it was grossly deficient. It was not
just a question of punishment, because as you know, enforcement
is not just about punishment but making sure that people do not
enjoy the benefits of the crime, disgorgement, restitution for vic-
tims. Here they did not go nearly far enough, and in fact, explained
themselves by saying, well, even if we should have gone further, we
really cannot, because we are worried if we push it too far, this is
a civil proceeding and we may drive them into liquidation.

But the law specifically provides that if the SEC does not believe
that it has the civil tools, then it should refer it to the Department
of Justice who has the criminal tools, and notwithstanding the
misstatement of law earlier by Marcia Goldstein. Criminal for-
feiture, disgorgement, penalties are not dischargeable; they take
priority, which is clear recognition in the law that enforcement
comes first, decides what is fair to leave in the estate, and then
bankruptcy comes second, which determines how that state is split
up.

Senator SCHUMER. Mr. Katzenbach?
Mr. KATZENBACH. I have already spoken on that, so many times,

Senator, all I will say to you on this is we could live with that be-
cause it did not put us out of business. I think anything more
would have been punitive. That was also the opinion of Judge
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Rakoff. Got it as 250 million, and then said anything more than
that is punitive and will put them out of business. That is the
wrong-

Senator SCHUMER. Do you think it compared fairly, given the
amount of fraud, to other settlements?

Mr. KATZENBACH. Yes. But that amount of fraud is so great, you
know, you could boil the ocean and then not satisfy people on that
amount of fraud, I agree. But who was involved in that, they are
gone.

Senator SCHUMER. Ms. Goldstein.
Ms. GOLDSTEIN. Than you, Senator Schumer. First, I would like

to address what Mr. Barr said was a misstatement on my part,
which was not. I was referring to the provisions earlier, Senator,
in the Bankruptcy Code, that distinguish individual bankruptcy
under which a indebtedness incurred by reason of fraud would not
be dischargeable.

Mr. BARR. That is only civil.
Ms. GOLDSTEIN. It is not clear, frankly, because I have done a

lot of work in this area, that even a criminal penalty would be non-
dischargeable in the corporate case. There is a complete discharge,
and there is no case and no statute that is clear, and I would
admit, Mr. Barr, that there is some open issue as to the status of
a criminal penalty in a corporate bankruptcy. But clearly, penalties
associated with the commission of a fraud, indebtedness associated
with the commission of a fraud, are clearly dischargeable in bank-
ruptcy.

And I would like to turn now more directly to Senator Schumer's
question about the SEC settlement. That settlement itself is very
controversial because it demonstrates to some extent the conflict
between securities law enforcement and the Bankruptcy Code, and
I think that the settlement is fair. It is still subject to approval in
the bankruptcy court, and I believe that the bankruptcy court will
approve this settlement because it balances the enforcement power
of the SEC versus the goal of bankruptcy, which is to pay creditors
in the order of their priority and rehabilitate the company.

Senator Schumer, earlier I mentioned that it is the creditors who
will become the new owners of WorldCom, so I think we have to
bear in mind that this large penalty, as $750 million recovery
against a $2.25 billion fine will be paid and it will be a reduction
in the potential recovery of the innocent creditors who did not com-
mit the fraud. Now-

Senator SCHUMER. But if you had a sort of classic law school ras-
cal case, the creditors are probably more to blame, although admit-
tedly-

Ms. GOLDSTEIN. If the creditors were a party to the fraud, we
might have a different instance here, but I think here-

Senator SCHUMER. Do they not have some kind of watch dog re-
sponsibility?

Ms. GOLDSTEIN. I do not think that a lender has ever been held
responsible for the accounting fraud of the party who effectively ob-
tained loans based on fraudulent financials from the particular
lender or investor.

Chairman HATCH. Senator, would you yield on that?
Senator SCHUMER. I yield to my good friend, Orrin.
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Chairman HATCH. Let me just ask you this. Is there not some re-
sponsibility on the creditors' part to investigate why they rose the
debt so much, and loaned so much money?

Ms. GOLDSTEIN. I think that-
Chairman HATCH. Let me ask you further. In that regard-and

I am sorry to interrupt you, Senator, but this is something that has
bothered me. In that regard, how much of the total debt of
WorldCom will be discharged in bankruptcy, and then how much
will remain after? I have heard various figures. I would just like
to know for myself, but those two questions I would like you to an-
swer. It seems to me some of the creditors, to give that kind of
money, if it is as high as I have heard it is.

Ms. GOLDSTEIN. Let me explain a little bit about the plan of reor-
ganization that was negotiated with the creditors.

Chairman HATCH. Would you answer that other question too?
Ms. GOLDSTEIN. The indebtedness owed to WorldCom's creditors

at the commencement of the case is approximately $40 billion.
Chairman HATCH. Do you not think that is awfully high, and do

you not think the creditors have some responsibility to be sure that
the money they are lending is-

Ms. GOLDSTEIN. The creditors, I would say 30 billion of that or
I would say 27 billion of that is institutional debt, bond holders,
bank debt, and I would say, Senators, that those institutions do
due diligence and make a credit assessment. I know for certain
that banks take their loans up through a credit Committee and do
a credit analysis of the company that they are making loans to, and
there is information when bond debt is issued in the high yield
market, through a prospectus that describes the financial condition
of the company. The fact is that at the time some of this debt was
issued, not all, for example, you have a $2.6 billion issue of debt
at MCI, MCIC, which is one of the subsidiaries, that is issued be-
fore 1996. So I would say that with respect to that debt, there were
no fraudulent financials. That is outside the parameter.

So we are looking at the more recently issued debt of the
WorldCom entities.

Senator SCHUMER. Which is how much of the total?
Ms. GOLDSTEIN. Which is at least $11 billion out of the $27 bil-

lion total that was issued during the period of fraud. It may be
more. It may be $18 billion.

Senator SCHUMER. It is a lot.
Ms. GOLDSTEIN. It is a lot. But those creditors, Senators, did not

have the information that would enable them to understand that
these books were cooked.

Senator SCHUMER. Ms. Goldstein, what Orrin is saying and what
I am saying here, or just asking, frankly, is that nobody is saying
the creditors committed the fraud, encouraged the fraud, partici-
pated in the fraud. But these are all these bankruptcy proceedings,
and all of these are very difficult balancing acts, and in the law we
often hold that somebody who is not fully to blame, but might have
been more in a position to do something to stop it, not being fully
culpable, but not being fully removed, should suffer more than
somebody who is totally removed, let us say one of Mr. Bahr's
union members who is in another company that is competing, or
I guess a stockholder would be more directly involved, per se, even
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if it is a small little stockholder, than a debtor, but a worker. I
mean we do not have any-what about all the workers who lose
their jobs and things like that, their pensions, et cetera?

Ms. GOLDSTEIN. Let me make a few comments on that. Most of
the creditors in this case will receive a recovery which we estimate
to be 36 cents on the dollar. So it is not as if they are running off
with a lot of money here. They are being punished. They have suf-
fered dramatic losses, and that includes the pension funds who
hold bonds in this company. So to take further punishment against
the company, which would reduce recoveries even more, would be
very hurtful to those parties, including pension funds.

Senator SCHUMER. Okay, I have it. So you are saying the market
punishment suffices.

Ms. GOLDSTEIN. There is tremendous market punishment.
Senator SCHUMER. Do you agree with that, Mr. Bahr?
Mr. BAHR. Senator, WorldCom acquired $17-1/2 billion of assets

through the use of its inflated earnings, so taking away a half a
billion still leaves 17 billion.

But as I stated in my testimony, the cash penalty was larger
against Mr. Milken than against this company.

Chairman HATCH. Would the Senator yield?
Senator SCHUMER. I will be happy to yield.
Chairman HATCH. Of the $40 billion how much of that would be

dischargeable in this bankruptcy? At least approximate it.
Ms. GOLDSTEIN. Okay. All of the 40 billion will be dealt with in

the bankruptcy. The company will emerge with 5.5 billion in new
debt that will be issued to these creditors, and the creditors will
receive the balance of their recovery in stock. Some trade creditors
will also receive a cash payment.

Chairman HATCH. But virtually all of the $40 billion except for
the 5.5-

Ms. GOLDSTEIN. Will be exchanged for stock and notes, that is
correct.

Senator SCHUMER. So they did not lose as much as you were first
saying if the company comes back and does great?

Ms. GOLDSTEIN. The valuation of the company that is projected
on its emergence is only $12 billion.

Senator SCHUMER. Yes, but they have equity and-
Ms. GOLDSTEIN. They have equity, and if the company can per-

form, and compete in an environment vis-a-vis their much larger
and better positioned competitors. I pointed out earlier, Senator,
that on emergence MCI will come out with $5.5 billion in debt vis-
a-vis a value of $12 billion. It is about 41 percent. If you look at
Verizon's debt, for example, that represents about 30 percent of the
company's value. So from who is more leveraged, frankly, even on
emergence from bankruptcy, MCI will be.

Chairman HATCH. Senator, would you yield again?
Senator SCHUMER. You are the Chairman.
[Laughter.]
Chairman HATCH. I am grateful you would yield, but these are

problems that bother me.
You indicated that there would be a competitive disadvantage in

your testimony, General Barr. And you have indicated that
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Verizon, for instance, would have an advantage from a debt-to-cap-
ital ratio, I guess. I am not sure. But who is right here?

Mr. BARR. How do people pay off debt? They pay it off with
money coming in the door, and money coming in the door, your rev-
enue, your sales, that is a hard and fast thing that you can count
and see. The proper way of measuring your leverage is the ratio
of your debt to the money coming in the door, your sales, and that
is a figure that, as I say, the average in our industry is 85 percent,
and they are coming out with 22 percent.

The problem with a debt-to-equity ratio is how do measure equity
for WorldCom? They do not have financial statements out in the
public. They can pick any number out of the air.

Chairman HATCH. They have all these assets that they have de-
veloped, right, minus the debt?

Mr. BARR. Right.
Chairman HATCH. Does assets-
Mr. BARR. What is the value of the equity? I do not how to value

the equity except sell-
Chairman HATCH. Some would say $40 billion. I do not think

that is accurate. I guess I am asking what would be accurate.
Ms. GOLDSTEIN. I would like to address that. First of all, by say-

ing what is our equity, we do not have financial statements, we
have an approved disclosure statement in the case with financial
information and a valuation done by the company's financial ad-
viser, Lazard Freres and Company.

The historical financials do not bear on the valuation of the com-
pany's assets today, and so that valuation, which is approximately
$12 billion, is based upon information that has been available to
creditors, indeed to Verizon as well, and has been approved as ade-
quate information for creditors to make a decision.

Chairman HATCH. So assuming that you have about 5.5 billion
in debt and the assets are worth about 12 billion, to use your fig-
ures, how does that compare to other companies in the industry
who claim that they are going to be disadvantaged by the reduction
of $35 billion approximately in-

Mr. BARR. Their equity value is based on a series of their own
projections, which they have been changing almost on a weekly
basis. They do not have accurate financial statements. The equity
number is a number you can game, but cash in the door is not.

Chairman HATCH. But, General, are you not saying that because
of the huge discharge in bankruptcy, whatever that number may
be, but starting with 40 billion, whatever it is below that, that all
the other companies are stuck with their high debt for putting in
infrastructure and so forth, and that WorldCom will only have 5.5
billion and yet will have all the infrastructure that at least some
of the $40 billion built?

Mr. BARR. What I am saying is, especially when you have stolen
assets-

Chairman HATCH. I mean am I right in that?
Mr. BARR. The only way you can get fairness here is to make

sure there is a real cost basis to the property that is being used
by MCI going forward, a real cost basis that puts real constraints
on their business. And when companies like Verizon and AT&T
build network, we spend real money, and we have to recover that



37

in our prices. They are coming in here with made-up numbers as
to their equity and what their costs are, and huge debt relief. So
the only way to put the stolen assets, particularly, here, because-
I am not complaining about the operation of bankruptcy law. What
I am complaining about is its operation in tandem with forgiving
their continued possession of tainted assets. The only way is to put
a real cost basis on those assets. I have no problem if they want
to borrow the money and pay the creditors cash.

Mr. NEPORENT. Mr. Chairman, maybe I could address that for a
moment. I guess I am a little bit confused by Attorney General
Barr's analogies. I mean nobody disputes that $40 billion has gone
into this company and been lost. Nobody disputes, and in fact the
creditors agreed, that 35 of that $40 billion is going to be converted
to equity. The valuation of that equity can be determined on very
standard market metrics, multiples of earnings before interest and
taxes, many other metrics, which incidentally is also the way that
Verizon's equity is valued including the way that the public mar-
kets value the equity, so there is really no confusion here. The
value of the equity can be measured coming out based on metrics
that financial professionals can agree upon. The cost basis is fairly
obvious. We know how much money has gone into the company;
creditors' claims have been reconciled.

So it is really quite simple. The dollars that purchased those as-
sets were the dollars that were invested by the real creditors, by
the victims of this fraud.

Mr. BARR. Look, either your equity is based on the market, and
you can look at our stock and what it trades for and see what it
is, or what he is saying is it is based on historical numbers. But
then their historical numbers are garbage.

Mr. NEPORENT. No, Senator, that is not what I am saying. I am
saying that our numbers are based probably-I think on the last
year's worth of revenues, the last year of earnings before interest
and taxes. There is a track record of this company post-fraud.
There is a projection. There is a core business operation that can
be measured, and those are the numbers that are being used to
measure this equity value, not the completely different business
that existed before the company was reorganized, simply not the
case.

Ms. GOLDSTEIN. Senator, I would like to make one other point
here. Verizon has suggested that the proper measure is to look at
the debt of the company as compared to its sales, but that really
is meaningless. If you ran a company for sale and did not factor
into it other parts of the picture such as costs, such as EBITDA,
you could run a company to the ground based on the amount of
sales. In fact, I was confused earlier by Mr. Morton Bahr when he
said that the company had ill-gotten gains because we could under-
bid on a contract. The company probably found itself, as we did
when we reviewed these as bankruptcy counsel, with many, many
contracts that they had to reject because they were just not profit-
able.

Let me get back to debt and compared to sales. Sales is not a
meaningful figure here. If you look at MCI's revenue, half of that
revenue gets paid to local exchange carriers, so you really cannot
look at it that way. The other point to make here-
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Mr. BARR. Wait a minute. Excuse me. That is a ludicrous argu-
ment. Everyone has expenses, and we collect a lot of revenue that
we have to pay out to expenses including companies like MCI.

Ms. GOLDSTEIN. But that is my point, Mr. Barr.
Mr. BARR. So it is ludicrous to say that if your revenue includes

expenses, it is not a legitimate-
Ms. GOLDSTEIN. That is my point, Mr. Barr. Let us look at

Verizon's margin and let us look at MCI's margin. That would be
a little different. What I am saying is, is that sales cannot be
looked at in a vacuum, and you could argue that yours is a better
way to look at it, and I could argue that debt-to-equity ratio is a
better look at it, but the fact is, that if you actually look at the debt
service as a debt service number, how much does Verizon pay in
interest as compared to its revenues, or how much does any of
these other-of the other RBOCs such as SBC pay in interest as
compared to its revenues, you would see that this is a very small
fraction. We are dealing with numbers of 5 percent and under. So
whether we are having a competitive advantage really is not going
to be determine on the level of debt here.

Mr. BARR. This is academic. There have been repeated state-
ments by all manner of MCI officials about how lean, mean, fight-
ing machine they are going to be when they come out, and how
they will have competitive advantages, and they make them every
day up to Wall Street in order to pump up.

Senator SCHUMER. Let me ask you this, Ms. Goldstein, and then
I have one final question of Morty, of Mr. Bahr. We have two
Barrs, only one is a member of the bar. Right? I think I am right
about that.

Do you think that WorldCom should emerge from this with the
same competitive-let us not say a greater competitive advantage?
But there is the argument, do you think that WorldCom should
emerge with the same competitive advantage, on equal footing with
the other companies or not?

Ms. GOLDSTEIN. I am not convinced that based upon the plan of
reorganization that WorldCom has filed that we are going to
emerge with any kind of unprecedented and improper competitive
advantage.

Senator SCHUMER. That is not the question I asked you.
Ms. GOLDSTEIN. Then I am not sure what the question is.
Senator SCHUMER. My question is not whether you should have

an advantage, but is there not an argument that can be made that
maybe you ought to have a disadvantage?

Ms. GOLDSTEIN. I think we already do have a disadvantage.
WorldCom went into Chapter 11. Chapter 11 is not a desirable
route for any company. I have been practicing in this area for 28
years. No company wants to be in Chapter 11. It carries with it,
no matter what we say about the fact that there is not a stigma,
it carries with it a number of negatives. Customers are concerned,
particularly in a company which has to enter into long-term con-
tracts. Trade creditors are reticent to extend credit. The company
is totally disabled. WorldCom has been fortunate that it has been
able to achieve stability-
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Senator SCHUMER. The markets, if you have to go issue new
debt, will the markets pay any attention to the fact that you have
come out of Chapter 11?

Ms. GOLDSTEIN. I think the fact that we have just been in Chap-
ter 11, the markets will scrutinize us very heavily in terms of-

Senator SCHUMER. Well, they will scrutinize everybody hopefully.
Ms. GOLDSTEIN. And the fact is that the success rate of compa-

nies coming out of Chapter 11 is not very good. I think only about
20 to 30 percent succeed, and there is a high level of return to
Chapter 11. You are weakened by Chapter 11. We hope that
WorldCom can pursue-and when Mr. Capellas says we are going
to come out as a lean, mean competitive machine, what he is trying
to say is, we are going to try and be competitive and succeed.

The fact is we have not changed our projections every week. The
company put out a set of projections back in March that was asso-
ciated with its April 15th disclosure statement. We did a supple-
ment, and the company amended its projections. The amendment
to the projection reflected a few things: the increase in the SEC
settlement from 500 million to 750 million; but it also reflected a
decrease in its EBITDA projections because of the competitive pric-
ing that they have been experiencing recently with respect to bun-
dled services. So MCI, in bankruptcy, where it pays no debt serv-
ice, had to relook at how successful it could be because it is going
to have to match the competitive pricing engaged in by competitors.

Senator SCHUMER. But that is true of any new company in the
world.

Ms. GOLDSTEIN. I am not criticizing that. I am saying that is a
fact.

Senator SCHUMER. One final question to my friend, Mr. Bahr,
and this is a general question. We have lost 172,000 jobs in the
telecom sector in the last 2 years. That is pretty huge. So my ques-
tion to you is, in relevance to this, how do we grow those jobs
again? How do we have telecom return to be the vibrant sector that
it was in the 1990's, growing and creating new jobs and all of that?

Mr. BAHR. I think a good deal of the problem is a result of bad
public policy by the FCC, starting in the previous administration
and continuing into this administration. The order that we are ex-
pecting for the last two or 3 months from the FCC, which still has
not come down, is going to prolong a good part of it. You cannot
ask any company to invest in its business and then in the name
of competition give it away below cost, and then still have the re-
sponsibility of maintaining the network.

So I think we are driven by public policy as well as a bad econ-
omy at this time, and the lack of investment.

Senator SCHUMER. You see it turning around in the near term?
Mr. BAHR. We always hope. I always have confidence in all these

folks sitting here. We know that it is the companies that create the
jobs, and our role is to try and work as best we can in the most
cooperative way to help grow the business so that we have good
jobs and good customer service, and thus impact positively on the
economy.

Senator SCHUMER. I think you have done that. You have really
tried to help whichever companies your members are part of. I
have seen that.
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Mr. BAHR. Thank you.
Chairman HATCH. I just want you to know you are my kind of

union leader. I think you have done very, very well.
I appreciate all of you coming today. We hope this has been a

balanced and fair hearing, and it has been very interesting to me,
and we will all have to reassess and reevaluate, and we appreciate
the information that you have given us today.

With that, we will recess until further notice.
[Whereupon, at 4:41 p.m., the Committee was adjourned.]
[Questions and answers and submissions for the record follow.]
[Additional material is being retained in the Committee files.]
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QUESTIONS AND ANSWERS

John M. Goodman
Assistant General Counsel ver7Aon

1300 1 Street, NW., Suite 400W
Washington, D.C. 20005

Voice: (703) 351-2175
Fax: (202) 336-7925
john m.goodman@verizon.com

August 20, 2003

VIA E-MAIL AND MAIL

Senate Judiciary Committee
At: Barr Huefher
224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Huefner:

Attached are answers to the questions submitted by Chairman Hatch to William Barr in
connection with his testimony before the Committee on July 22, 2003.

If you have any questions, please let me know.

Yours truly,

John M. Goodman
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Responses to Questions from Members of the Committee

Out-of-market competition

Q. Why hasn't Verizon entered and competed in the home market of another RBOC?

A. Verizon is actively competing in the home markets of other Bell companies, and has,

for many years, been competing across the country against other incumbent local carriers in

both the traditional local telephone market and in the wireless market.

In just the three years since the merger of Bell Atlantic and GTE that formed Verizon,

the company has spent hundreds of millions of dollars to allow it to compete in providing both

narrowband and broadband services in out-of-region areas. Pursuant to the terms of the FCC

order approving that merger, the Commission has already has reviewed and confirmed more

than $400 million of Verizon's out-of-region investment, and it is currently reviewing

submissions documenting more than $150 million in additional out-of-region investment. And

these sums do not reflect out-of-horne-market activities by GTE and Bell Atlantic before their

merger in 2000.

Verizon also competes with (and faces competition from) other incumbents in the

wireless market. Verizon currently has over 35 million wireless customers nationwide, many

of whom live in the home markets of other Bell companies. In growing numbers, wireless

services compete directly with landline phones, diverting billions of minutes and millions of

lines from incumbents' traditional local business. The wireless sector also has affected the

pricing of landline services. For example, the bundled and flat rate packages that have become

so prominent in the landline sector were influenced by and in many ways reactions to the

marketing of wireless services. Verizon and the other incumbents thus compete against each
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other, other wireless carriers, as well as other non-traditional alternatives to voice service, such

as e-mail and instant messaging.

Increased FCC enforcement powers

Q. Would you agree[ that FCC enforcement powers should be increased to maintain
healthy competition envisioned by the 1996 Telecom Act]?

A. No. The FCC has ample enforcement authority, and uses it.

Q. Please comment on the following proposals to strengthen FCC enforcement power:

1) An increase of the penalty for violations of the Communications Act committed by
common carrier.

Verizon does not support changing the existing statutory forfeiture caps. Actual FCC

enforcement actions against carriers clearly demonstrate that these caps do not operate as a

ceiling or otherwise limit the FCC's broad discretion under section 503(b) to impose significant

fines and forfeitures.

Under section 503(b) of the Act, and the inflationary adjustments provided for under the

Debt Collection Improvement Act of 1996, the FCC currently can fine a common carrier up to

$120,000 per violation or per day of a continuing violation, up to a total of $1.2 million. The

FCC has repeatedly demonstrated its ability under existing authority to impose fines or reach

settlements with common carriers for amounts far in excess of $1.2 million; as high as $6.5M

in a single enforcement action.

If any change is made, it should not be limited to "common carriers," as the question

suggests, and should apply equally to all firms subject to the FCC's jurisdiction. This is

especially important in light of the convergence underway in the telecommunications sector,

whereby companies that started in different lines of business are providing a broad range of

services in competition with one another.

2) An extension of the statute of limitations for a violation.
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There is no need to extend the statute of limitations. As noted above, the FCC has

demonstrated its ability to take swift and significant action against carriers under the existing

limitations period. While extending this period would not necessarily change the outcome of

any FCC action, it would certainly add further delay, uncertainty and regulatory uncertainty in

a market that already has too much.

3) Additional penalties for any violations of the "market-opening" provisions of the 1996
Telecommunications Act (sec. 251, 252, 271, 272).

The Bell companies' conduct in the marketplace is actively overseen by the FCC and

state commissions. It is also subject to significant performance monitoring and remedy plans

imposed by both the states and the FCC. In addition, the FCC can revoke or suspend a Bell

company's long distance authorization for a violation of these provisions. There is no need for

additional penalties for violations of the market opening provisions of the Act.

In addition, Congress should not single out these provisions of the Act for special

penalties. Other violations by carriers can endanger public safety (e.g., the E91 1 rules), disrupt

the operation of competitive markets (e.g., slamming) and invade consumer privacy (e.g.,

CPNI, junk fax, do-not-call). Congress should not signal that these violations are less

important by authorizing additional penalties only for the Act's market opening provisions.
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Weil, Gotshal & Manges Responses to Questions from Senator Feingold

1. Your law firm represents both WorldCom and MCI, even though both
companies are separate legal entities that filed for bankruptcy as separate
legal entities. How can a single law firm address - in a neutral and fair way
without conflicts of interest - all of the legal issues relating to claims against
MCI asserted by WorldCom? Isn't it a conflict of interest to represent both
MCI and WorldCom as to matters which are adverse between them?

It is standard practice in chapter 11 cases for one law firm to represent affiliated
debtor entities in jointly administered cases. Well known examples, in addition to
WorldCom, are Enron, Bethlehem Steel, Global Crossing, Kmart, and United Airlines.
In fact, the Supreme Court recognized congressional intent to allow affiliated debtors to
be reorganized in joint proceedings. See Duggan v. Sansberry, 327 U.S. 499, 511 (1946)
(citing Mar-Tex Realization Corp. v. Wolfson, 145 F.2d 360, 363 (2d Cir. 1944)). The
unified administration of affiliated debtors is eminently practical because it conserves
both judicial and estate resources. See Grubbs v. Pettit, 282 F.2d 557, 563 (2d Cir.
1960). In the WorldCom cases, 222 individual legal entities filed chapter 11 petitions. It
would have been impractical for each legal entity to retain separate bankruptcy counsel to
represent its estate.

The requirements for a law firm (or other professional) to be retained by a debtor
are set forth in section 327 of the Bankruptcy Code. Section 327(a) permits the retention
of a professional as long as the professional does not (i) hold or represent an interest
adverse to the estate and (ii) is disinterested. It U.S.C. § 327(a). The term
"disinterested" is defined in section 101(14) of the Bankruptcy Code and essentially
requires that the professional not have an interest materially adverse to the estate. 11
U.S.C. § 101(14). The "twin requirements of disinterestedness and lack of adversity
telescope into what amounts to a single hallmark." In re Martin, 817 F.2d 175, 180 (1st
Cir.1987). Therefore, professionals seeking to be retained under section 327(a) of the
Bankruptcy Code must demonstrate that they hold no interest adverse to the estate. In re
Mercury, 280 B.R. 35, 54 (Bankr. S.D.N.Y. 2002).

The fact that intercompany claims may exist between and among affiliated
debtors does not automatically disqualify a law firm from representing all of the affiliated
debtors. See Hassett v. McColley (In re O.P.M. Leasing Servs., Inc.), 16 B.R. 932, 939-
40 (Bankr. S.D.N.Y. 1982) (despite the existence of an intercompany claim, where parent
and subsidiary debtor share a "common goal" and "unity of interests," one attorney may
represent both estates); In re lorizzo, 35 B.R. 465, 468-69 (Bankr. E.D.N.Y. 1983)
(attorney could represent five affiliated debtors as long as the attorney was not involved
in pursing intercompany claims). Therefore, without a showing of an actual, present
conflict, courts will permit one law firm to represent affiliated debtors. See O.P.M.
Servs., 16 B.R. at 940; In reRundlett, 137 B.R. 144, 146 (Bankr. S.D.N.Y. 1992) ("In
this district, it has been held that inter-company claims do not constitute an impermissible
conflict of interest for representation.").
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While significant intercompany claims exist between and among nearly all of the
222 debtor entities in the WorldCom chapter 11 cases (collectively, the "Debtors"), none
of those claims are being prosecuted by any Debtor against any other Debtor. The
Debtors share a "unity of interest" and a "common goal" of being reorganized as a single,
integrated business. Moreover, the Debtors believe that the prosecution of those
intercompany claims would severely prejudice the Debtors in terms of cost and delay and
would negatively impact the distributions to all creditors. In fact, for these and other
reasons, the Debtors have worked closely with all of the major creditor constituencies to
formulate a plan of reorganization that takes into consideration the relative strengths and
weaknesses of the intercompany claims and eliminates the need to prosecute the
intercompany claims through substantive consolidation.

2. Why didn't you seek separate legal counsel for MCI to provide neutral
advice regarding the claims asserted by WorldCom?

As discussed above, WorldCom is not asserting claims against MCI. The relative
strengths and weaknesses of intercompany claims manifest themselves in disputes
between creditors of the different estates. Accordingly, while the Debtors serve as
fiduciaries for all creditors, the separate interests of creditors of MCI Communications
Corp. and its subsidiaries (collectively, the "MCI Companies") are fully represented in
these chapter 11 cases by several constituencies. On July 29, 2002, the United States
Trustee for the Southern District of New York (the "U.S. Trustee") appointed the
statutory committee of unsecured creditors (the "Committee"). The Committee and each
of its members serve as fiduciaries for all unsecured creditors, regardless of which Debtor
such creditors' claims are asserted against. Of the 14 members of the Committee, six are
creditors of the MCI Companies. Moreover, no less than eight law firms have been
retained by various constituencies to represent the specific interests of the creditors of the
MCI Companies. Specifically, creditors of the MCI Companies are represented by (i) an
ad hoc committee of MCI senior bondholders, (ii) the indenture trustee for the MCI
senior bond, (iii) an ad hoc committee of MCI subordinated bondholders, (iv) the
indenture trustee for the MCI subordinated bonds, (v) an ad hoc committee of MCI trade
creditors, and (vii) AOL and EDS, which are members of the Committee and trade
creditors of the MCI Companies. Each of these parties or groups is represented by one or
two law firms.

The adequate representation of the creditors of the MCI Companies has been
confirmed by the United States Bankruptcy Court for the Southern District of New York.
On April 30, 2003, HSBC Bank USA, the indenture trustee under the MCI subordinated
bonds, filed a motion (the "HSBC Motion") to appoint an official committee of creditors
of the MCI Companies on the grounds that the creditors of the MCI Companies' estates
were not properly represented in the plan of reorganization negotiation process. By
order, dated May 30, 2003 (the "HSBC Order"), the Bankruptcy Court denied the HSBC
Motion on the basis that "the representation of the creditors of MCI by the [Committee]
is adequate as required by section 1102 of [the Bankruptcy Code] and that the
appointment of an additional committee pursuant to section 1102 of the Bankruptcy Code
is not necessary to assure adequate representation of creditors of MCI." See HSBC Order
at 2, a copy of which is annexed hereto.

NY2A1 30311703\XHP03 !.DOC\8 17930004 2
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3. Who is your primary client in this matter - MCI or WorldCom?

WG&M represents all of the Debtors in these jointly administered cases,
including WorldCom and MCI.

4. I assume you sought permission from the Department of Justice or the Court
to represent both MCI and WorldCom as to claims between the companies.
Is that correct? If so, please provide details of that request and the response
you receive.

On July 21, 2002, WG&M filed an application, pursuant to section 327(a) of the
Bankruptcy Code (the "WG&M Application"), seeking to be retained as counsel to the
Debtors. By order, dated September 4, 2002, the Bankruptcy Court granted the WG&M
Application. The U.S. Trustee did not object to the WG&M Application.

5. Did your law firm specifically and separately disclose to the Bankruptcy
Court or the Department of Justice that you would represent both MCI and
WorldCom as to claims between them? If so, please provide copies to the
Committee.

In the WG&M Application, WG&M discloses that it will represent all of the
Debtor entities. WG&M does not specifically and separately disclose that it will
represent any Debtor entity in its prosecution of claims against any other Debtor entity,
and in fact, WG&M has not and will not represent any Debtor entity in its prosecution of
claims against any other Debtor entity. The WG&M Application makes clear that the
Debtors are retaining "conflicts counsel" and, to the extent it would be inappropriate for
WG&M to represent the Debtors in a certain matter, conflicts counsel (or another
appropriate firm) will be retained to represent the Debtors in such matter.

6. In the WorldComIMCI bankruptcy, MCI has only one director. This sole
director is also the CEO of WorldCom. Because WorldCom is asserting
numerous claims against MCI, do MCI's creditors have reason to be
concerned that this director has divided loyalties when it comes to protecting
the bankruptcy estate of MCI for the benefit of MCI's creditors?

As CEO of WorldCom, Inc., and as a director of each of the 222 Debtor entities,
Michael Capellas has a fiduciary duty to all creditors. The estates of all 222 Debtors
share a "unity of interest" and a "common goal" of being reorganized as a single,
integrated business. Thus, there is no divided loyalty.

This too has been confirmed by the Bankruptcy Court. On April 17 and 21, 2003,
the ad hoc committee of MCI trade claims and ad hoc committee of MCI bondholders,
respectively, filed motions seeking the appointment of a trustee (the "Trustee Motions")
for the MCI Companies on the basis that, among other things, the MCI Companies do not
have a fiduciary acting on their behalf. Following an evidentiary hearing, the Bankruptcy
Court denied the Trustee Motions based upon, among other things, the fact that the
Debtors had appropriately discharged their fiduciary duties in evaluating and analyzing
the issues surrounding the formulation of the plan of reorganization. See Memorandum
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Decision and Order Denying Motions for Appointment of a Chapter]] Trustee and
Examiner, dated May 16, 2003 at 15, a copy of which is annexed hereto.

7. Given the potential conflicts of interest associated with representing both
WorldCom and MCI when WorldCom is asserting claims against MCI, why
did you oppose motions to set up a trustee or a committee of MCI creditors
to safeguard MCI's interest? Are you opposed to separate representation for
MCI's creditors?

Neither WG&M nor the Debtors are opposed to the creditors of the MCI
Companies receiving proper representation. In fact, as noted above in response to
question 2 and as recognized by the Bankruptcy Court, the creditors of the MCI
Companies are adequately represented in these chapter 11 cases.

At the outset of these cases, the U.S. Trustee found no legal or factual basis to
support the appointment of a chapter 11 trustee or separate committee for creditors of the
MCI Companies. In addition, the U.S. Trustee did not support the Trustee Motions.
Simply put, in light of the more than adequate representation of the creditors of the MCI
Companies, the relief requested in the HSBC Motion and the Trustee Motions was not in
the best interests of the Debtors, their estates, or creditors (a conclusion that the
Bankruptcy Court agreed with). Accordingly, consistent with their fiduciary duties, the
Debtors, through WG&M, opposed the motions.

8. Examiner Thornburgh's report indicated that many of the claims against
MCI by WorldCom were suspicious. Did you advise MCI regarding possible
defenses it could raise against WorldCom claims?

In analyzing the issues concerning substantive consolidation, we examined and
advised the Debtors of various issues concerning the enforceability of, and defenses to,
intercompany claims.

9. Should Examiner Thornburgh's work be completed before there is a
confirmation hearing on the proposed re-organization plan?

Mr. Thornburgh's appointment as examiner is focused on the facts and
circumstances surrounding the prepetition fraud and related issues. Mr. Thornburgh's
examination does not concern whether the Debtors can satisfy the requirements for
confirming a plan of reorganization under section 1129 of the Bankruptcy Code. The
confirmation requirements will be the subject of an evidentiary hearing and will be
decided upon by the Bankruptcy Court.
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10. Did KPMG serve as an advisor in any capacity for WorldCom or MCI prior
to the bankruptcy filings? If so, how can KPMG independently evaluate the
validity and enforceability of intercompany claims that may have arisen, in
part, because of advice it gave?

Prior to the commencement of the chapter 11 cases, KPMG provided tax advice to
the Debtors. KPMG has now been retained as the Debtors' auditor.

11. Is KPMG also a client of your law firm, in addition to being the auditor for
WorldCom and MCI? If so, how can your law firm assess the usefulness of
KPMG's service to the bankruptcy estate in a disinterested fashion?
Wouldn't you have an obligation to protect your client KPMG if it turns out
that KPMG provided pre-bankruptcy advice that could be the subject of
litigation?

KPMG is a client. This fact was prominently disclosed in WG&M's disclosure
affidavit, which was annexed as an exhibit to the WG&M Application. WG&M would
not represent either KPMG or the Debtors in any dispute or litigation between them.

12. Will you or your law firm receive a bonus or other form of special

compensation if the proposed re-organization plan is confirmed?

No.

13. Has anything occurred since you and your firm decided to represent both
WorldCom and MCI in this proceeding to make you doubt whether this dual
representation is appropriate in these circumstances?

No.
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Weil, Gotshal & Man2es Responses to Questions from Senator Kohl

1. Can you please explain how your joint representation is not a conflict of
interest and how the representation would not adversely affect either
company when their interests diverge?

It is standard practice in chapter I I cases for one law firm to represent affiliated
debtor entities in jointly administered cases. Well known examples, in addition to
WorldCom, are Enron, Bethlehem Steel, Global Crossing, Kmart, and United Airlines.
In fact, the Supreme Court recognized congressional intent to allow affiliated debtors to
be reorganized in joint proceedings. See Duggan v. Sansberry, 327 U.S. 499, 511 (1946)
(citing Mar-Tex Realization Corp. v. Wolfson, 145 F.2d 360, 363 (2d Cir. 1944)). The
unified administration of affiliated debtors is eminently practical because it conserves
both judicial and estate resources. See Grubbs v. Pettit, 282 F.2d 557, 563 (2d Cir.
1960). In the WorldCom cases, 222 individual legal entities filed chapter 11 petitions. It
would have been impractical for each legal entity to retain separate bankruptcy counsel to
represent its estate.

The requirements for a law firm (or other professional) to be retained by a debtor
are set forth in section 327 of the Bankruptcy Code. Section 327(a) permits the retention
of a professional as long as the professional does not (i) hold or represent an interest
adverse to the estate and (ii) is disinterested. 11 U.S.C. § 327(a). The term
"disinterested" is defined in section 101(14) of the Bankruptcy Code and essentially
requires that the professional not have an interest materially adverse to the estate. 11
U.S.C. § 101(14). The "twin requirements of disinterestedness and lack of adversity
telescope into what amounts to a single hallmark." In re Martin, 817 F.2d 175, 180 (1st
Cir.1987). Therefore, professionals seeking to be retained under section 327(a) of the
Bankruptcy Code must demonstrate that they hold no interest adverse to the estate. In re
Mercury, 280 B.R. 35, 54 (Bankr. S.D.N.Y. 2002).

The fact that intercompany claims may exist between and among affiliated
debtors does not automatically disqualify a law firm from representing all of the affiliated
debtors. See Hassett v. McColley (In re O.P.M. Leasing Servs., Inc.), 16 B.R. 932, 939-
40 (Bankr. S.D.N.Y. 1982) (despite the existence of an intercompany claim, where parent
and subsidiary debtor share a "common goal" and "unity of interests," one attorney may
represent both estates); In re lorizzo, 35 B.R. 465, 468-69 (Bankr. E.D.N.Y. 1983)
(attorney could represent five affiliated debtors as long as the attorney was not involved
in pursing intercompany claims). Therefore, without a showing of an actual, present
conflict, courts will permit one law firm to represent affiliated debtors. See O.P.M.
Servs., 16 B.R. at 940; In re Rundlett, 137 B.R. 144, 146 (Bankr. S.D.N.Y. 1992) ("In
this district, it has been held that inter-company claims do not constitute an impermissible
conflict of interest for representation.").

While significant intercompany claims exist between and among nearly all of the
222 debtor entities in the WorldCom chapter II cases (collectively, the "Debtors"), none
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of those claims are being prosecuted by any Debtor against any other Debtor. The
Debtors share a "unity of interest" and a "common goal" of being reorganized as a single,
integrated business. Thus, there are no divergent interests between and among the
Debtors. Moreover, the Debtors believe that the prosecution of those intercompany
claims would severely prejudice the Debtors in terms of cost and delay and would
negatively impact the distributions to all creditors. In fact, for these and other reasons,
the Debtors have worked closely with all of the major creditor constituencies to formulate
a plan of reorganization that takes into consideration the relative strengths and
weaknesses of the intercompany claims and eliminates the need to prosecute the
intercompany claims through substantive consolidation.

On July 21, 2002, Weil, Gotshal & Manges ("WG&M") filed an application,
pursuant to section 327(a) of the Bankruptcy Code (the "WG&M Application"), seeking
to be retained as counsel to the Debtors. By order, dated September 4, 2002, the
Bankruptcy Court granted the WG&M Application. There were no objections to the
WG&M Application. In the WG&M Application, WG&M discloses that it will represent
all of the Debtor entities. WG&M has not and will not represent any Debtor entity in its
prosecution of claims against any other Debtor entity. The WG&M Application makes
clear that the Debtors are retaining "conflicts counsel" and, to the extent it would be
inappropriate for WG&M to represent the Debtors in a certain matter, conflicts counsel
(or another appropriate firm) will be retained to represent the Debtors in such matter.

2. Can you also explain how creditors to the different legal entities may be
affected by your joint representation?

The separate interests of creditors are fully represented in these chapter 11 cases
by several constituencies. First, Debtors serve as fiduciaries for all creditors. Second, as
CEO of WorldCom, Inc., and as a director of each of the 222 Debtor entities, Michael
Capellas has a fiduciary duty to all creditors. Third, on July 29, 2002, the United States
Trustee for the Southern District of New York (the "U.S. Trustee") appointed the
statutory committee of unsecured creditors (the "Committee"). The Committee and each
of its members serve as fiduciaries for all unsecured creditors, regardless of which Debtor
such creditors' claims are asserted against. The 14 members of the Committee are
representative of the entire creditor body, including creditors holding WorldCom, Inc.
bonds, MCI Communications Corp. bonds, Intermedia Communications Inc. bonds, bank
claims, and general unsecured trade claims. Finally, there are numerous ad hoc
committees that have been formed to represent the various interest of creditors. For
example, no less than eight law firms have been retained by various constituencies to
represent the specific interests of the creditors of the MCI Communications Corp. and its
subsidiaries (the "MCI Companies"). Specifically, creditors of the MCI Companies are
represented by (i) an ad hoc committee of MCI senior bondholders, (ii) the indenture
trustee for the MCI senior bond, (iii) an ad hoc committee of MCI subordinated
bondholders, (iv) the indenture trustee for the MCI subordinated bonds, (v) an ad hoc
committee of MCI trade creditors, and (vii) AOL and EDS, which are members of the
Committee and trade creditors of the MCI Companies. Each of these parties or groups is
represented by one or two law firms. In addition, ad hoc committees of WorldCom, Inc.
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bondholders, bank claim holders, and Intermedia Communications Inc. bondholders have
been formed.

In fact, the adequate representation of the creditors of the MCI Companies has
been confirmed by the United States Bankruptcy Court for the Southern District of New
York. On April 30, 2003, HSBC Bank USA, the indenture trustee under the MCI
subordinated bonds, filed a motion (the "HSBC Motion") to appoint an official
committee of creditors of the MCI Companies on the grounds that the creditors of the
MCI Companies' estates were not properly represented in the plan of reorganization
negotiation process. By order, dated May 30, 2003 (the "HSBC Order"), the Bankruptcy
Court denied the HSBC Motion on the basis that "the representation of the creditors of
MCI by the [Committee] is adequate as required by section 1102 of [the Bankruptcy
Code] and that the appointment of an additional committee pursuant to section 1102 of
the Bankruptcy Code is not necessary to assure adequate representation of creditors of
MCI." See HSBC Order at 2, a copy of which is annexed hereto.

NY2:\1306922\01\5F#OR LDOC81793.0004 3



53

Kirkpatrick & Lockhart LLP 1800 Massachusetts A veue NW
Suite 200

Washington, DC 20036-1221
2027789000
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Dick Thorburgh
Phone: 202-778-9080
Fax: 202-778-9100
dthomburgh@kl.com

September 2, 2003

BY FACSIMILE AND FIRST CLASS MAIL

Honorable Orrin G. Hatch, Chairman
United States Senate
Committee on the Judiciary
Washington, D.C. 20510-6275

Re: The WorldCom Case: Looking at Bankruptcy and Competition Issues

Dear Chairman Hatch:

Thank you for the opportunity to appear at the referenced hearing of the United
States Senate Committee on the Judiciary conducted on July 22, 2003.

I write in response to your July 29, 2003 letter enclosing certain written questions
from Committee Members. My responses to those written questions are as follows:

Question No. 1: In your Second Interim Report, you criticize claims by
WorldCom against MCI as biased. You also said you were investigating these
claims further. The existence of claims asserted by WorldCom against MCI is
being used as the legal basis to consolidate the two companies for purposes of
paying creditors, to the detriment of MCI's other creditors. If, upon further
investigation, it turns out that these WorldCom claims are fraudulent or invalid,
would it be proper to reduce payments to MCI's other creditors based on the
legal theory that assumes these claims are valid?

Answer: As I testified at the hearing on July 22, I respectfully state that I believe
it would be inappropriate for me to comment regarding matters that go beyond
the findings or observations contained in my First Interim Report and Second
Interim Report. As the Bankruptcy Court Examiner, I am committed to
discharging responsibly and objectively the broad mandate prescribed by Judge
Arthur J. Gonzalez of the United States Bankruptcy Court for the Southern
District of New York. Consistent with the Court's directives, I am also committed
to coordinating closely with the prosecutorial and regulatory bodies addressing
matters related to WorldCom. Our investigation of several matters is active and
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ongoing. Under these circumstances, t do not feel it would be appropriate for me
to comment or speculate regarding matters that are not addressed in my prior
reports to the Court or that may be the subject, in whole or in part, of our ongoing
investigative efforts.

Question No. 2: What is the status of your investigation of WorldCom's claims
against MCI?

Answer: As stated above, I respectfully assert that I do not believe it is
appropriate for me to comment regarding the status or scope of our ongoing
investigative efforts. I make this general assertion both because I do not wish to
compromise our continuing investigation and because I do not want to address
matters prematurely and prior to the discovery of all relevant facts or before I
report my findings to Judge Gonzalez.

Question No. 3: Are you aware of the large royalty claim that WorldCom is
asserting against MCI? Are you investigating that claim?

Answer: I have some familiarity with the royalty claim. However, for the reasons
stated above, I do not believe it would be appropriate for me to comment
regarding matters that may touch upon subjects of our active and ongoing
investigation.

Question No. 4: Do you believe that your work as Examiner should be
completed before the reorganization plan is completed?

Answer: As I stated above, my charge is to report to the Bankruptcy Court in the
manner and according to the timetable dictated or approved by Judge Gonzalez.
Accordingly, I believe that questions regarding the relationship between the end
of my work as Examiner and the Court's assessment of the reorganization plan
are committed to the sound discretion of the Court.

Thank you again for your courtesies and attention.
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Good afternoon, Mr. Chairman and members of the Senate

Judiciary Committee. I appreciate the opportunity to testify before you.

WorldCom's bankruptcy was not the result of honest business

mistakes or unforeseen economic conditions. Rather, it was the product

of persistent, pervasive, and massive corporate fraud, the largest in U.S.

history, estimated at $11 billion and counting. WorldCom's chapter 11

filing cost investors $200 billion, three times the size of Enron.

WorldCom's lies and false financial reports destabilized the entire

telecommunications industry. Tens of thousands of employees - not only

at WorldCom but throughout the telecom sector -- lost their jobs and

retirement savings.

Yet, WorldCom is positioned to emerge from bankruptcy with the

strongest balance sheet in the telecommunications industry. This will

cause further destabilization and job loss in the struggling telecom

sector, and send a message to corporate America that crime pays.
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The victims of WorldCom's crimes are legion. Among the largest

group of victims are employee pension funds. Public pension funds and

jointly-administered Taft-Hartley funds lost at least $70 billion from

WorldCom's bankruptcy. Public funds in almost every state suffered

staggering losses -- $1.2 billion in California, $393 million in New York,

$277 million in Texas, and $23 million in Utah, to cite just four

examples. I have attached to my testimony a list of public pension fund

losses by state.

State and local governments have been forced to make up for these

losses by cutting vital public services. According to the New York state

comptroller Alan Hevesi: "Police officers, firefighters, teachers, and other

public servants have lost their jobs and public services have been

diminished throughout New York State because of these financial losses."

Mr. Chairman, the damage does not stop there. More than 22,000

WorldCom employees lost their jobs and thousands more saw their

401(k) retirement savings decimated. Initially, these laid-off WorldCom

employees were left with nothing, even as the new WorldCom Board

agreed to pay its new CEO $20 million over three years. The AFL-CIO

came to the aid of these non-union laid-off WorldCom employees, and

won minimal severance benefits of $5,000 each.

WorldCom employees were not the only telecom workers who saw

their livelihoods and careers collapse as a result of WorldCom's illegal

behavior.
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How could an honest company compete with WorldCom's $11

billion in counterfeit earnings? Imagine you are AT&T, or Sprint, bidding

against WorldCom. AT&T and Sprint have to price the bid to cover costs,

plus a reasonable profit. But WorldCom could lowball the bid, get the

contract, and then cover the losses by cooking the books.

When news of WorldCom's fraudulent accounting came out,

AT&T's vice chairman was quoted as saying: "We were constantly

dissecting all of the public information about WorldCom and we would

scratch our heads and try to figure out how they were doing it."

Trying to match WorldCom's cost structure, companies such as

AT&T turned to cost cutting. AT&T told us it had to downsize half of the

employees who took care of the network to make it line up with

WorldCom. During the period of WorldCom's corrupt practices, AT&T

eliminated 18,000 non-management jobs represented by CWA.

I have attached letters from CWA leaders across the country who

describe the devastating impact of these job cuts on their lives and their

families. Let me paraphrase a few of the stories:

From San Antonio, Texas, where AT&T closed a 500 - person

bilingual call center of largely female Hispanic employees in 2001.

Clarissa Davila, a 32 year-old mother of three, was one who lost her job.

She was a cancer patient in remission, who could ill afford the loss of

income and especially her health coverage. Another laid-off San Antonio

3
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employee lost her health benefits while her husband was awaiting a

heart transplant.

From New York City, where AT&T cut 400 frontline jobs during the

period of WorldCom's fraud: One employee who was able to save his job

by commuting four hours every day died suddenly this winter of a heart

attack. His wife attributed it to the strain of traveling so far.

I could go on and on.

Mr. Chairman, as WorldCom's fraud-induced bankruptcy sent the

entire telecommunications industry into a tailspin, other CWA-

represented telecom companies eliminated an additional 55,000 frontline

jobs. Altogether, more than 172,000 jobs have been cut in the telecom

sector in the past two years.

WorldCom is using the bankruptcy proceeding to shed more than

$27 billion in debt and to avoid punishment for its crimes. Absent

meaningful penalties, WorldCom is positioned to emerge from

bankruptcy with the best balance sheet in the business. Employees at

companies that played by the rules will once again be victims of

aggressive cost-cutting, setting off another destabilizing cycle of job loss

throughout the industry.

Mr. Chairman, to date WorldCom has received paltry punishment

for its crimes. The $500 million SEC cash settlement, plus $250 million

in stock, is smaller than the cash penalty imposed on junk bond trader

Michael Milken in the 1980s.

4
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Some argue that higher penalties would prevent WorldCom's

emergence from bankruptcy, and this in turn would hurt WorldCom's

remaining employees and telephone consumers. This argument fails on

at least three counts.

First, our bankruptcy laws were not designed to shield criminal

companies from punishment.

Second, WorldCom could sell assets to pay higher penalties. There

are eager buyers who would continue WorldCom's operations and provide

stability to WorldCom's valued employees.

Third, in today's converging telecom marketplace, long-distance

consumers have many choices. Wireless plans and the Bell companies'

bundled offerings are the driving force behind price competition, not

WorldCom.

No company, including Enron, has done as much damage to the

American economy through corrupt practices as WorldCom. The federal

government must send a clear message that it will not coddle corporate

crime. It is long past time for the Department of Justice to initiate a

criminal case against WorldCom, for the federal government to debar

WorldCom from contracts, and prevent its unfair use of tax loopholes.

5
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Introduction

I am the Harry A. Bigelow Distinguished Service Professor at the University
of Chicago Law School. Since 1980, 1 have taught commercial law and
bankruptcy at the University of Chicago, as well as at Harvard, Stanford, and
Yale. I also serve as the Vice Chair of the National Bankruptcy Conference, and it
is in that capacity that I appear today.

The National Bankruptcy Conference is a voluntary, non-profit, non-
partisan, self-supporting organization of 61 bankruptcy judges, law professors,
and lawyers. Its members are recognized experts in bankruptcy law and
procedure, and they are committed to the improvement and integrity of the
bankruptcy system. The organization came into being when members of
Congress urged the country's leading bankruptcy experts to come together and
help draft the Chandler Act of 1938, the first comprehensive revision of the
Bankruptcy Act of 1898. For over 70 years, the NBC has assisted Congress in
crafting this country's bankruptcy laws.

Today, I address the role that Chapter 11 plays when a firm in a troubled
industry cannot pay its debts in large part because of the fraud and other crimes
committed by its former managers. I make two observations. '

" Chapter 11 promotes robust competition in a market economy. It
allows assets to be used productively in compliance with all applicable
nonbankruptcy laws and regulations even when those assets were
previously managed by those engaged in harmful and criminal
conduct.

" The proposal embodied in S.1331 on the tax treatment of NOLs on
consolidated returns raises a long-standing issue of tax policy. Reforms
in this complex environment ought to be undertaken with great care.
While I take no issue on the ultimate merits, I believe that the issue
deserves much more serious study than it has received to date.

2
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Chapter 11 Promotes Competition

Chapter 11 ensures that firms that can demonstrate their future viability can
sort out their financial affairs while remaining effective competitors in the
market. Chapter 11 is especially valuable when a firm's managers have engaged
in fraud. Indeed, managers who engage in financial fraud injure most
immediately workers, suppliers, unsecured creditors, and public investors. By
allowing a viable firm to survive under new management, Chapter 11 minimizes
the harm these innocent people suffer.

A firm's assets should not be sold for scrap as punishment for the misdeeds
of its former managers. The person who commits a crime with a car must be
punished. The car itself should not be. Destroying the car does nothing to help
the victims of the crime.' The same is true for a firm brought to financial ruin by
dishonest managers. We must recognize the rights of the victims, but we do this
by putting the assets to productive use and recognizing whatever rights they
have as a result of the injuries they have suffered.

None of this, however, is to suggest any leniency towards those involved in
wrong-doing. Individuals cannot receive a discharge in bankruptcy for liability
for fraud or defalcation in a fiduciary capacity, embezzlement, larceny, or indeed
any form of willful and malicious injury. See 11 U.S.C. §523(a)(4), (6). The
Sarbanes-Oxley Act of 2002 precludes individuals from obtaining a discharge
from debts related to violations of securities law. See Sarbarnes-Oxley Act of 2002,
§ 803(a), Pub. L. 107-204, 116 Stat. 745, 801 (2002)(adding Section 523(a)(19) to the
Bankruptcy Code, precluding the dischargeability of debts arising from the
violation of any federal or state securities laws).

Chapter 11 debtors do not get a dispensation from governmental rules and
regulations. In fact, they are required to operate in compliance with all
regulatory and other laws. See, e.g., 28 U.S.C. §959(b)("a... debtor in possession,
shall manage and operate the property in his possession ... according to the
requirements of the valid laws of the State in which such property is situated, in
the same manner that the owner or possessor thereof would be bound to do if in

' Holding a piece of property liable for a crime is known as a "deodand."
Deodands are rarely found in modem legal systems. They were, however,
features of some ancient legal regimes. See, e.g., Exodus 21:28 ("If a bull gores a
man or a woman to death, the bull must be stoned to death, and its meat must
not be eaten. But the owner of the bull will not be held responsible.").

3
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possession thereof"). Therefore, Chapter 11 does not give firms a competitive
advantage over others in their industry. Firms in bankruptcy are still subject to
the same rules and regulations as everyone else. Antitrust laws and indeed all
other regulatory regimes that exist outside of bankruptcy apply with full force
inside of bankruptcy. A firm in bankruptcy can no more violate laws against
unfair competition than pollute the atmosphere. Chapter 11 merely provides
firms with an additional forum in which they can sort out their financial. Firms
cannot and do not file for Chapter 11 to profit unfairly at their rivals' expense.

When viable firms can sort out their financial problems while they continue
to operate, jobs are saved and markets work more effectively. The world would
be a worse and less competitive place if Greyhound Bus or Dow Coming no
longer existed. Bloomingdale's and Macy's survived notwithstanding ill-
conceived LBOs when they were able to use Chapter 11 to deleverage their
capital structures. In general, competitors have little interest in encouraging
competition, while the public as a whole does. Hence, we do not give
competitors a voice when firms are restructured, whether outside of bankruptcy
or in. Chapter 11 does allow firms to reduce debt, but the financial restructurings
that take place in bankruptcy are no different in kind from the restructurings that
take place outside when a firm is sold or debt is converted into equity. If such de-
leveraging makes operational sense, the legal system should facilitate it.

Firms that enter bankruptcy should not be discriminated against on that
account alone. Section 525 of the Bankruptcy Code sensibly prohibits
discrimination against entities because they are, or have been, a debtor in
bankruptcy. See Federal Communications Comm'n v. NextWave Personal
Communications, Inc., 537 U.S. 293 (2003) (FCC could not discriminate against a
Chapter 11 debtor simply because it had filed a case under Chapter 11). Workers,
suppliers, and public investors should not be put at a special disadvantage
merely because their firm is in Chapter 11.

Chapter 11 focuses only on a particular firm and asks whether that firm
going forward can succeed, notwithstanding its past financial difficulties.
Bankruptcy judges are poorly equipped to implement a regulatory process
designed to ensure that an entire industry works better. Chapter 11 does not-
and should not-weed out firms merely because of perceived overcapacity in an
industry. In our legal and economic system no judge or agency determines who
wins and who loses-even when the problem is overcapacity. The natural forces
of competition provide the best means of identifying winners and losers in the
economy. Chapter 11 is part of that process.

4
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Even if we were to use government regulation to solve problem of
overcapacity, the solution should be forward-looking. It should not weed out
firms by looking at the bad acts of former managers.

Comments on S.1331

I also comment briefly on S. 1331 entitled "To clarify the treatment of tax
attributes under section 108 of the Internal Revenue Code of 1986 for taxpayers
which file consolidated returns." As we understand it, S. 1331 is intended to
clarify the tax consequences of the following fact pattern:

Example 1. Acme and its wholly owned subsidiary file consolidated
returns. Acme borrows $20 million from a bank and contributes the
proceeds to its subsidiary. The subsidiary spends the $20 million in a
deductible fashion, generating a $20 million net operating loss ("NOL") at
the subsidiary level, while Acme itself breaks even. Acme then files itself
and its subsidiary for bankruptcy, and upon emergence issues new Acme
stock worth $5 million in exchange for the $20 million bank debt. Does
Acme's $15 million in cancellation of debt ("COD") income reduce the loss
generated by the consolidated group as a whole (here, the $20 million loss
generated by the subsidiary)? Or does Acme's COD income reduce only
Acme's own attributes (here, its basis in assets, including its stock in its
subsidiary)?

If S. 1331 became law, this issue would be resolved in the government's favor by
requiring Acme's COD income to be used to reduce the $20 million loss
generated by its subsidiary.

I take no position on the merits of S. 1331. 1 do think, however, that it would
be unwise for the Senate Judiciary Committee to take action on S. 1331 in this
context and at this time for several reasons.

First, the issue is far more complex than it would appear to be from the
simple hypothetical posed above. (The current edition of the standard treatise on
consolidated tax returns devotes 11 single-spaced pages (and 19 detailed,
substantive footnotes) to the topic. See Dubroff et al., Federal Income Taxation of
Corporations Filing Consolidated Returns § 33.0611] (2002).) This complexity reflects
not only the inherent tension that the tax law faces in dealing with consolidated
groups that are treated as a single entity for some purposes and as a collection of
individual corporations for others, but also the highly interactive nature of the
tax attribute system applicable in bankruptcy. We think it unwise to attempt to
make rifle-shot changes to this complex tapestry of tax law without a much more

5
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broad-based, in-depth review by those with the greatest understanding of the
extremely complicated issues raised by discharge of indebtedness in the
consolidated return context.

One example of the sorts of dangers that may be in store if an opposite
course is followed can perhaps be found in S. 1331 itself. While apparently
intending to clarify the state of existing law with respect to how COD income
offsets NOLs and other consolidated attributes listed in section 108(b)(2) of the
Internal Revenue Code, the bill erroneously references section 108(b)(1) (rather
than 108(b)(2)), and then appears to require that all items listed in section
108(b)(2) be treated on an aggregate, group-wide basis, even though it could
hardly be thought that extending this treatment to asset basis (see section
108(b)(2)(E)) could be thought to "clarify" existing law, since under no reading of
that law could asset basis be thought to be subject to group-wide reduction when
a member incurs COD income.

Second, I am not convinced that a policy consensus in favor of the result
championed by S. 1331 has developed, even though the basic question that it
addresses has been understood and debated for many years. For example, in
1990-91, the Section of Taxation of the American Bar Association formed a task
force to study the problems involving cancellation of indebtedness in the
consolidated return context. After months of work, the task force was unable to
reach agreement on the very question addressed by S. 1331, and eventually
prepared and submitted to the IRS separate reports favoring and opposing the
result currently embodied in S. 1331. Indeed, even the IRS has had difficulty
making up its mind on the issue. For a number of years, the IRS seemed to
oppose the result suggested by S. 1331. See PLR 9121017 (Feb: 21, 1991). While it
is true that more recently the IRS has shown some evidence of having changed
its mind, see FSA 19991207 (Dec. 14, 1998); Chief Counsel Advice 200149008 (Aug.
10, 2001), it would appear that the IRS considers this issue to be part of a much
broader policy dilemma dealing with consolidated returns that remains
unresolved and under study.

This lack of consensus may well reflect the fact that, whatever the strength
of the policy arguments in favor of the S. 1331 in circumstances like those in
Example 1, those arguments are less compelling, if not unpersuasive, when the
circumstances are somewhat different:

Example 2. Acme has two wholly owned subsidiaries, SubA and SubB,
and includes both of them in its consolidated return. Acme contributes $20
million of its retained earnings to SubA, which spends the $20 million in a
deductible fashion, generating a $20 million NOL at the SubA level.

6
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Meanwhile, SubB borrows $10 million from Bank and breaks even. If SubB
were to file for bankruptcy and realize $3 million in COD income in the
process of restructuring its debt to Bank, S. 1331 would appear to cause
the $20 million loss incurred by SubA to be reduced by $3 million as a
result of SubB's realization of COD income, even though SubA's loss had
nothing do with SubB's debt. Is that an appropriate result?

Finally, the statute that S. 1331 would amend has been on the books for
more than twenty years and reflects the many policy compromises-pro-debtor
and pro-government-that led to the enactment of the Bankruptcy Tax Act of
1980. As Senator Grassley put it in a colloquy with Senator Santorum on May 15,
2003, "we are talking about tax legislation that has been on the books for an
awfully long time." It seems to us that, whatever the merits of S. 1331 may be, it
addresses an issue that should not be considered in isolation, apart from its
historical context, but only as part of a global effort to revisit the entire
framework of bankruptcy taxation. I and other members of the National
Bankruptcy Conference would, of course, be delighted to participate actively in
such an effort, if Congress were to choose to follow that course.

Conclusion

Congress should not overlook the role of Chapter 11 in fostering a
competitive economy. As Thomas Friedman of the New York Times recently noted,
a person designing the best economy to compete in the new global era:

would have designed a country with a system of bankruptcy laws and
courts that actually encourages people who fail in a business venture
to declare bankruptcy and then try again, perhaps fail again, declare
bankruptcy again, and then try again, before succeeding and starting
the next Amazon.com-without having to carry the stigma of their
initial bankruptcies for the rest of their lives .... In Silicon Valley,
bankruptcy is viewed as a necessary and inevitable cost of innovation,
and this attitude encourages people to take chances. If you can't fail,
you won't start ....

THoMAs L. FRIEDMAN, THE LEXuS AND THE OLIVE TREE 369-70 (2000) (Updated
and expanded Anchor Books edition).

7
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Thank you for inviting me to appear at this hearing. My message today is a simple one:

The federal government's response to date to the massive fraud committed by MCI is one of the

most shameful episodes I have witnessed in Washington since starting my career in public

service more than 25 years ago. MCI committed the largest securities fraud in American history,

falsely manufacturing more than $11 billion in income. Investors lost roughly $180 billion-

more than three times the losses in Enron-and MCI's brazen scheme dramatically deepened the

crisis of confidence in corporate America, imposing incalculable costs across the whole

economy. In response, the federal government has taken several affirmative steps-not to

punish MCI, or to strip away the gains from its fraud, or to ensure that full restitution is paid to

the tens of thousands of pensioners and companies victimized by the fraud-but to resuscitate

the company from its self-inflicted wounds by giving it a series of artificial advantages over

law-abiding competitors.

None of these giveaways is mandated by the bankruptcy code, through which MCI is

seeking to effectuate its resurrection, or by any other law. Rather, these bail-outs are contrary to

the letter and spirit of numerous federal statutes, including the securities laws, the tax code, and

the laws governing the expenditure of public funds on government contracts. Companies that

compete with MCI-such as Verizon, AT&T, SBC, BellSouth, and many smaller companies-

have already paid a high price as victims of MCI's fraud. Going forward, we are all ready to

compete for customers with anyone on an honest playing field. What we object to-and what

should offend this Committee's most basic sense of justice-is that MCI is being rewarded,

given massive advantages over competing firms, for bilking pensioners and employees out of
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their life savings, and being allowed to continue exploiting its fraud at the expense of the

employees and shareholders of law-abiding companies. This action can only have dire effects

for the economy-which depends on the telecommunications sector as an engine of growth-for

public confidence in American financial markets, and for the rule of law.

The Precedence of Law Enforcement Over Bankruptcy

MCI and its apologists within the government completely misrepresent this matter as one

governed by MCI's rights in bankruptcy. They seem to believe that the public-policy priority is

conserving the company's assets and ensuring its rapid emergence from bankruptcy, and that any

actions that do not support these objectives somehow violate MCI's rights in bankruptcy. The

government is thus stumbling all over itself to tailor its enforcement response to further the

particular bankruptcy result preferred by MCI.

This is a perversion of the law and the government's role. In cases where no crime has

been committed, bankruptcy gives priority to creditors. But when a crime has been committed,

the interests of law enforcement take precedence over the commercial default rules of

bankruptcy. The government's interest is not in preserving the assets accumulated by a criminal

enterprise, but in securing the disgorgement of all ill-gotten gains. The government's actions

must be directed not only toward vindicating the interests of creditors, but toward securing

restitution for all victims, including shareholders and other actors in the marketplace. Otherwise,

bankruptcy becomes a money-laundering machine, giving criminal corporations a blank check to

keep stolen property merely because they invoke its protection.

It is the government's obligation to use its law enforcement powers-including

disgorgement, restitution, and punitive fines-to bring justice to all of MCI's victims. Its policy

of avoiding any conflict with MCI's goals in bankruptcy is a transparent subversion of the public

2
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interest to the private interests of MCI. We are not here today because an economic downturn

caused a deterioration in MCI's business. Nor are we here because MCI failed to execute its

business plan. We are here because MCI committed the largest white collar crime in American

history-defrauding more hard-working people out of more money than any company before it.

The government has no basis to abdicate its law-enforcement authority merely because the

enormity of MCI's fraud caused the company to crumble.

The SEC Allows MCI to Keep the Fruits of its Fraud

MCI's fraud was massive, whether measured by its scope, duration, or brazenness. The

SEC's former economist, Robert Comment, estimated that MCI secured roughly $18.4 billion in

"ill-gotten gains from its accounting fraud." As former Attorney General Thornburgh explained

in two interim reports on the fraud, MCI reaped these gains by engaging in a "concerted program

of manipulation" over a period of years, extending even beyond "the massive accounting fraud

that has been publicly reported." The investigation into MCI's wrongdoing is ongoing, and no

one has yet heard "the entire or final story" of malfeasance at MCI.

Nonetheless, the SEC has closed the books on MCI's fraud, bringing its enforcement

action against the company to a close with a fine totaling $750 million. This paltry disposition

imposes no punishment whatsoever on MCI, and, more importantly, allows the company to keep

as much as 95 percent of the ill-gotten gains it secured through fraud.

That this result gives MCI an artificial advantage over its honest competitors-who were

already the company's victims-is obvious. MCI's fraud was so massive that a significant part

of its business today-its assets, customers, and market position-are the fruit of its unlawful

conduct. MCI used its fraudulently inflated stock to gain strategic advantages through

acquisitions, and its reporting of false results undermined the ability of competitors to raise

3
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capital and make investments. The SEC's disposition, which allows MCI to keep virtually all of

the gains it obtained through fraud, blesses MCI's continuing operation with the balance sheet of

a criminal enterprise-putting MCI in the same position as if it had robbed a bank, plowed the

proceeds into its business, and gotten away scot-free.

A simple analogy sharpens the point. Imagine two competing trucking firms. One is an

honest business, leasing trucks and making payments on time. The other is a criminal enterprise,

which acquires its trucks through theft and uses this illicit advantage to steal business from the

honest firm. There are two classes of victims-those whose property is directly stolen, and those

whose businesses are injured by the criminal enterprise's illicit advantages.

What must the government do to right this wrong? Obviously, the individuals who stole

the trucks should be punished, but just as obviously this alone does not remedy the offense. If

new management is simply allowed to take over the corrupt company, keeping and using stolen

trucks, the law-abiding competitor will still be a victim. It will lose customers and profits, not

because it was beaten in the marketplace, but because it must compete against an enterprise built

on criminal activity.

So too with MCI. Under the SEC's settlement, MCI is allowed to profit from its fraud,

and competing firms will continue to be the victims of a massive crime. The fact that the new

owners will be MCI's creditors-themselves victims of the fraud--does not justify allowing

those new owners to exploit MCI's ill-gotten gains. It is patently unjust to reward one set of

victims by offering them the opportunity to "cash in" on the crime at the expense of another set

of victims.

The SEC has tried to defend its settlement by claiming that the fine imposed on MCI is

the largest it has ever imposed. This is a sound bite, not a rationale. Every other case the SEC

4



71

has handled before this one pales in comparison. It's obvious that MCI deserves the largest fine

ever, because MCI perpetrated the largest fraud ever investigated by the SEC.

The question is, how large should the fine have been? Michael Milken paid

$600 million-roughly equal to MCI's fine in today's dollars-for an offense that pales in

comparison to the fraud committed by MCI. In MCI's case, the irreducible minimum of the

SEC's enforcement obligation was to remediate the effects of the company's fraud by

compelling disgorgement of all ill-gotten gains and preventing any continuing injury to victims.

The SEC's settlement with MCI does not live up to the most basic obligation of our justice

system-to ensure that "crime does not pay."

MCI's Tax-Avoidance Scheme

Compounding the SEC's failure to deny MCI the fruits of its fraud, the government has

failed to block MCI's effort to avoid the payment of taxes on any profits it earns once it emerges

from bankruptcy. Even though MCI is using its bankruptcy to shed more than $20 billion in

debt, it is using a shell game to retain approximately $10-15 billion in net operating losses

incurred while the company claimed it was profitable. As a result, MCI will potentially be able

to escape the payment of billions of dollars in taxes.

This is a gross injustice. When MCI's honest competitors earn profits, they have to pay

taxes. If MCI earns profits after it emerges from bankruptcy, they will for years be tax-free.

American taxpayers will be forced to subsidize the worst corporate criminal in history, and MCI

will perpetuate the harms caused by its fraud at the expense of every telecommunications

company that plays by the rules. This is a brazen attempt to circumvent the existing tax code.

And although Senators Santorum and Conrad have introduced legislation to ensure that MCI

does not succeed in pulling off this scheme, no enforcement agency has moved to forestall
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MCI's gratuitous and despicable effort to cheat the Treasury-and its competitors--out of

billions of dollars.

MCI's Avalanche of Government Contracts

Finally, the government has moved to subsidize MCI by granting the company a growing

stream of lucrative contracts. In 2000, during the height of MCI's fraud, the company only did

$122 million in business with the government. Today, that figure has grown to more than

$1.2 billion-meaning that MCI has multiplied its government business by ten times since

committing its fraud. MCI is now one of the ten largest government contractors, and has won

almost every telecommunications contract awarded in the past year. MCI even secured a no-bid

contract to build a wireless telephone network in Iraq, notwithstanding the fact that MCI does not

sell wireless service and has no expertise in building wireless networks.

By directing these tax dollars to MCI, the government-in particular the General

Services Administration-has flouted the clear-cut mandate of the law, which provides that a

firm cannot do business with the government unless it can affirmatively demonstrate a

"satisfactory record of integrity and business ethics." That MCI does not meet this standard is

obvious to everyone but the GSA, given the magnitude of MCI's unprecedented fraud and what

former Attorney General Thornburgh described as a pervasive "culture that permitted ... fraud

... and ultimately propelled the Company's descent into bankruptcy."

Almost 30,000 firms and individuals have been suspended or debarred from government

contracts, confirming the fact that doing business with the government is not a right, but a

privilege. Enron was suspended promptly after its fraud was announced, and others have been

debarred for improprieties relating to amounts as little as a few hundred dollars. Under pressure

from Senator Collins, the GSA has only just begun to inquire into MCI's fitness to contract with
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the government, but has not, and apparently is not, undertaking any examination into the nexus

between MCI's fraud and its ability to underbid competitors. Thus, the company that General

Thornburgh described as "the poster child for corporate governance failures," and which the SEC

itself called "one of the ultimate symbols of corporate corruption," continues to be kept afloat

with hundreds of millions of tax dollars sent to Washington by the very same people defrauded

by MCI.

As bad as MCI's fraud was, it would be a greater injustice if the government were to

participate as an accessory after the fact. What the government seems to be saying is that it is

willing to ignore MCI's massive fraud and prop up the company as long as MCI continues to

give the government a good price. Instead of serving as the protector of society, the government

has become a "fence" for stolen goods.

The Claims of MCI's Apologists

MCI's apologists in the government-particularly the SEC-have offered four

justifications for their abject capitulation to the largest corporate criminal in American history.

First, the SEC claims that, because MCI is now in bankruptcy, its paltry recovery is the

best it can do using its civil enforcement authority. The SEC argues that if it sought a larger

recovery for MCI's defrauded shareholders, it might push MCI into liquidation. In the event of

liquidation, the SEC asserts, it might not recover anything because civil elaims-even the

government's-are assigned a low priority. No matter how unfair, the SEC reasons, it is better

to accept the scraps from MCI's table then be stiffed altogether.

This is sophistry. For one thing, it is clear that MCI can afford to pay a much larger

penalty before facing any risk of liquidation. The average ratio of debt to sales in the

telecommunications industry is 85 percent. But based on the numbers it released with its
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reorganization plan, MCI will emerge from bankruptcy with a ratio of just 22 percent-the

lowest in the industry by far. MCI also has roughly enough cash on hand to make the states

whole for all of the pension-fund losses they suffered as a result of the fraud. In other words,

MCI has the financial wherewithal to pay a fine that begins to approach the magnitude of its

ill-gotten gains and pays meaningful restitution to its victims. The SEC's disposition not only

leaves MCI with the fruits of its fraud, but in the best competitive position in the entire sector.

The SEC's argument is also wrong as a matter of law. The gravamen of the SEC's

position is that its civil enforcement powers are inadequate to secure a just disposition. But

Congress has specifically provided that, where civil remedies are inadequate, the SEC is

authorized to refer a securities fraud case to the Justice Department for all "necessary criminal

proceedings." This is not just a question of punitive action, but of using the remedial tools

available to the Justice Department, which is expressly empowered to force full disgorgement of

all ill-gotten gains and set up a fund to compensate victims for their losses. These remedies

cannot be avoided in bankruptcy.

The SEC has thus abdicated its most basic responsibility. Rather than affirmatively

referring the case to the Justice Department for a fair disposition, it has acted as a cheerleader for

MCI's efforts to blow past any enforcement, touting its slap-on-the-wrist settlement as

"sufficiently tough to deter future violations of the federal securities laws." This doesn't pass the

red-face test.

Second, MCI's apologists assert that the company deserves credit for cleaning up its

act--that those involved in the fraud are gone and that MCI is "on its way to transforming itself'

into "a good corporate citizen." Even if true, this line of argument is totally irrelevant to the

issue at hand. Enforcement has two goals-not just punishment, but also remedying the effects
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of wrongdoing. The extent of rehabilitation is only relevant to what punitive enforcement action

should be taken; it has no bearing at all on what remedial enforcement action is necessary. No

level of cooperation or rehabilitation can justify allowing a perpetrator of fraud to keep its

ill-gotten gains.

Even as to punitive action, the claim that cooperation or rehabilitation is sufficient to

spare a corporation from punishment is fundamentally pernicious to the administration of'justice.

It is always the case that individuals commit corporate crimes. If firms could evade punishment

merely by sacking the perpetrators and aiding the government in their prosecution, corporations

would never be indicted. The law provides for the punishment of corporations precisely because

they can do disproportionate injury to the public if they commit a crime. No individual could

have pulled off a fraud of the magnitude committed by MCI. Corporations are therefore required

to police themselves, and if those efforts fail in as spectacular a fashion as they did at MCI, the

corporation must be punished. Any oiler result eliminates the possibility of deterrence.

Cooperation and rehabilitation may therefore be relevant to the degree of penalty imposed on

MCI, but they do not speak to the necessity of corporate punishment.

In any event, while the SEC has been mouthing the mantra of MCI's rehabilitation for

eight months, events continue to demolish the claim. MCI's outside auditor recently concluded

that the company's much ballyhooed reforms were insufficient and that fraud may still "occur

and not be detected." Likewise, the Thornburgh report documented a "culture" of corruption not

confined to "a limited number of individuals," and identified "a growing number of problematic

issues" matching MCI's known fraud "in their egregiousness, arrogance, and brazenness." MCI

itself has revised the estimates of its fraud three separate times, and the company still cannot

produce audited financial statements. And the day after MCI's new CEO assured the public that
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"[n]o one even arguably associated with the past wrongdoing continues to work at the company,"

MCI's general counsel and treasurer were forced to resign. The spectacle of the SEC falling all

over itself to vouch for the integrity of this company is appalling.

Moreover, MCI's cooperation results from necessity, not probity. The fraud here was so

egregious that the company had no choice but to cooperate. If this kind of "desperation

cooperation" were rewarded with a slap on the wrist, the most brazen violators of the law would

escape scot-free, while those with the temerity to raise a legitimate defense would suffer the

harshest punishment. This result cannot be squared with any rational concept ofjustice.

Finally, MCI's apologists claim that appropriate enforcement action would "unfairly

damage the company's creditors" and would put "the 55,000 employees of WorldCom ... out of

work." While this argument seems to have persuaded Judge Rakoff to approve the SEC's

settlement, it's a bugaboo. Telecommunications is a volatile and risky industry in which no

one's job is guaranteed. MCI itself has already laid off more than 25,000 workers since its fraud

was announced. What presents a massive risk to jobs is the government's campaign to subsidize

MCI at the expense of honest competitors. More than 650,000 people are employed by other

firms in the telecommunications sector. Giving MCI a host of artificial advantages is not

required to sustain its operations and puts the jobs of honest competitors at risk.

Fortunately, the Department of Justice has not yet completed its investigation into the

fraud at MCI. The Department has the tools at its disposal to ensure the complete disgorgement

of MCI's ill-gotten gains, and to set up a fund to compensate MCI's victims. Moreover, the

Department's guidelines make clear that this is the quintessential case for corporate prosecution,

given the magnitude of the crime, the number of high-level executives involved, the pervasive
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culture of fraud, and the total breakdown of internal controls. Left to its own devices, it is hard

to imagine that the Department will not take appropriate enforcement action. If corporate

prosecution is not called for in this case, it hard to imagine a case where it would be.

The danger is that the capitulation to MCI by other offices of government, including the

SEC and GSA, will create a climate of accommodation-a climate perhaps fostered by a

political decision to prop up MCI regardless of the costs. This hearing is therefore quite timely,

because it affords the Committee an opportunity to support the Justice Department's effort to

make a decision in this case based only on a fair and reasoned application of the law.

The enforcement of our criminal and securities laws always takes precedence over

bankruptcy. Bankruptcy is a refuge for honest companies that failed in business, not for a

criminal enterprise that collapsed under the weight of its own deceptions. What MCI's

competitors want-and what the American public wants-is justice. Honest competition is good

for shareholders, for employees, and for consumers. Dishonest competition--competition where

the government places its thumb on the scale by giving affirmative advantages to corporate

criminals-kills investment, kills jobs, and kills economic growth. More importantly, it

undermines the rule of law, which is the cornerstone of our freedom and prosperity.
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The Honorable Nicholas deB. Katzenbach
Board Member
MCI Telecommunications
22001 Loudoun County Parkway
Ashbum, Virginia 20147

Dear Mr. Katzenbach:

It was a pleasure to see you at the July 22, 2003 Senate Judiciary Committee hearing on
the WorldCom bankruptcy. At the hearing, I raised my concerns about the propriety of the
federal government's decision to continue doing business with WorldComIMCI, and discussed
as an example, a recent government contract awarded to WorldComMCI to constrnct a wireless
system in post-war Iraq. In response, you pointed out that the Iraq award was not a sole source
contract because AT&T had bid on the same contract.

Following the hearing, I received the enclosed letter and attachments from AT&T which
dispute your characterization of AT&T's involvement in the contract in question. In order to
ensure the most accurate record of the hearing, would you please provide to me and to the Senate
Judiciary Committee your response to the enclosed materials.

Sincerely,

Richard J. Durbin

Attachment

cc: The Honorable Orin G. Hatch, Chairman, Judiciary Committee
The Honorable Patrick J. Leahy, Ranking Member, Judiciary Committee
Peter Jacoby, Vice-President & Director Congressional Relations, AT&T
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ATST

Peter G. Jacoby Suite 1000
Vice President and Director 1120 20'h Street. NW
Congressional Relations Washington, DC 20036

202 457-2050
FAX 202 457-2267

July 23, 2003

The Honorable Richard Durbin
332 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Durbin:

I am writing to provide the Judiciary Committee information to
clarify its record in connection with its July 22nd hearing titled, "The
WorldCom Case: Looking at Bankruptcy and Competition Issues." At
that hearing, you asked former Attorney General Nicholas Katzenbach, a
member of the MCI/WorldCom Board of Directors, about a contract
recently awarded to MCIiWorldCom to build a wireless system in Iraq.
You described the award as a single source contract and Mr. Katzenbach
disagreed, saying that AT&T and Telstra had bid on that contract.
Because Mr. Katzenbach alleged facts concerning AT&T, I write this letter
to specify the facts as AT&T understands them.

AT&T has been, and remains, very interested in opportunities to
restore and enhance telecommunications services in Iraq. To our
knowledge, a Request for Proposal has never been issued for this work,
and no bidding procedures were established or followed concerning the
award of this work. However, pursuant to our interest in helping to
restore telecommunications services in Iraq, this past spring we began
discussing with people in the United States government the
telecommunications needs in Iraq and the various approaches to best
meet those needs. We also devoted significant internal resources to
explore ways to quickly restore and enhance telecommunications
services to meet the needs of the United States, humanitarian efforts in
Iraq and the Iraqi people. In addition, in order to provide an integrated
"turn-key" solution, we reached out to partners, including Telstra, the
incumbent provider of wireline and wireless telecommunications services
in Australia.

l 0Racycled P.P.,
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The Honorable Richard Durbin
July 23, 2003
Page Two

On May 7, 2003, we submitted to the Office of Reconstruction and
Humanitarian Aid an unsolicited proposal to provide various
telecommunications services within Iraq. We also continued our
discussions with persons in the United States government both here and
in Iraq concerning opportunities for providing and enhancing
telecommunications in Iraq. During the course of these discussions, on
May 15, 2003, we were surprised to learn through press reports that
MCI/WorldCom had already been awarded a contract to provide
telecommunications services in Iraq. (See attachments) Given that there
had been no formal bidding process and a lack of transparency in the bid
process, we do not know when the work was actually awarded to
MCI/WorldCom or pursuant to what contractual vehicle it is being
performed. We do believe, as you indicated, that this was a no-bid award
of work to MCI/WorldCom.

I hope this information proves helpful to the Committee as it seeks
to gain a more complete understanding of the issues it explored at its
hearing on July 22. I also would like to close this letter by thanking the
Committee for taking the time to explore these issues, and by reaffirming
AT&T's commitment to provide services to the United States government
wherever and whenever needed. Whether it be reconstruction efforts in
Iraq or telecommunications needs here at home, AT&T stands ready to
serve with the same quality, reliability, and value that people have come
to rightfully expect from us. Please do not hesitate to contact me if I can
be of further assistance on this or any other matter.

Attachments
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MCI to Begin Rebuilding of Iraqi Phones
U.S. Awards Contract For Small Network

Christopher Stern Washington Post Staff Writer
May 15, 2003; Page El

American telephone giant MCI has been awarded a contract to build a small mobile
phone network in Baghdad as the United States takes an initial step to rebuild basic
communications in a city ravaged by two wars and 11 years of severe economic
sanctions.

A working phone system is largely absent in much of the Iraqi capital, apart from
limited grids of wired networks. Many Westerners, including military personnel, aid
workers and journalists, have had to rely on satellite phones, which typically do not
work indoors. Even before the most recent U.S. bombing, Iraq's telecommunications
resources were scarce and unreliable. Analysts estimate that the prewar telephone
network was capable of serving only three out of every 1,000 people.

Given the rudimentary state of telecommunications, there is growing impatience in
Iraq with the pace of the work to install a new system. Sources at the Office of
Reconstruction and Humanitarian Assistance have begun complaining that MCI has
fallen behind schedule in getting even a relatively small system of 5,000 to 10,000
phones Up and running.

Sources said the Defense Department, which awarded the contract, neve specified a
completion date but the company had informed the government that it should be
able to finish by next month.

MCI spokeswoman Natasha Haubold said the company has been waiting in line to
ship the necessary equipment to Iraq but given the priority of other humanitarian
aid, such as food and clothing, the first delivery of its gear was not completed until
last week.

"We are on schedule for implementation in June,' Haubold said.

MCIis a division of WorldCom Inc., which filed for bankruptcy protection last year
after disclosing a massive accounting scandal. WorldCom expects to emerge from
bankruptcy later this year and operate under the name MCI.

The U.S. government has continued to be the Ashburn-based telecommunications
company's biggest customer throughout the current scandal and bankruptcy process.
Although it no longer operates a wireless network in the United States, MCI played a
role in getting a similar mobile phone network into operation in Afghanistan.

Sources declined to comment on the value of the Baghdad wireless contract.

Initially, telecommunications companies such as Lucent Technologies Inc., Motorola
Inc. and Qualcomm Inc. had hoped that the U.S. government would award a far
larger contract to rebuild most of Iraq's telecommunications infrastructure. But Bush
administration officials earlier this month decided to leave that decision to the
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incoming Iraqi government. Analysts have estimated that it may cost at least $900
million to put a state-of-the-art telecommunications network in place.

Speculation about a major telecommunications contract began to build in March
when Rep. Darrell Issa (R-Calif.) attacked the Defense Department's plans even
before they were disclosed.

Issa called on the Pentagon to award the contract to a company that would use a
wireless standard developed by Qualcomm, a telecommunications firm based near
his Southern California district. Issa then introduced a bill that would have effectively
required any company that won the contract to use Qualcomm's Code Division
Multiple Access (CDMA) standard.

But sources confirmed yesterday that MCI's network would use the Global System for
Mobile Communication (GSM) standard that is more widely used around the world,
particularly in countries that neighbor Iraq.

Issa had been particularly critical of GSM because it was developed in Europe by a
consortium of countries including some nations, such as France, that had opposed
the U.S. invasion of Iraq.

"Obviously, we are disappointed that they didn't use a predominantly U.S.
technology," said Issa's chief of staff, Dale Neugebauer.

Neugebauer questioned the wisdom of awarding the contract at the expense of U.S.
taxpayers.

"There is tremendous commercial interest in building a cell-phone system in Iraq and
very little need for investment by the U.S. government," said Neugebauer.

Staff writer Peter Slevin contributed to this report.
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MCI Will Build Cellphone Network In Iraq by June Under U.S. Contract

By JESSE DRUCKER and MICHAEL M. PHILLIPS, THE WALL STREET JOURNAL

May 15, 2003

The Bush administration has tapped MCI -- the former WorldCom Inc. -- to build a small cellular-telephone
network in Iraq to help speed the much-criticized reconstruction effort there.

The system is expected to be in place by June, according to the company, which is reorganizing under federal
bankruptcy-court protection. Cellular communications would allow U.S. officials, American troops and
international aid workers to coordinate better among themselves, removing one of the major obstacles to the
U.S.-led rebuilding campaign.

It is unclear when the contract was awarded or how much MCI is earning for the deal. Equipment for the
network already has started arriving in the country and eventually will be able to accommodate between 5,000
and 10,000 users, according to a person familiar with the pact.

A Pentagon official said the contract is worth about $45 million, but gave no details.

Business Week and CNN previously disclosed the contract.

The deal gives MCI a beachhead in a market that many telecom companies and investors have an eye on
enviously. The Bush administration plans to leave decisions about major phone projects to an interim Iraqi
government.

"The reason why it's not to be assumed that MCI will ... cash in on bigger contracts is there's still an
international political process that needs to play out before big telecom and oil contracts are awarded," said
Joseph Braude, the senior Middle East analyst at Pyramid Research, a telecommunications consulting firm in
Cambridge, Mass.

Numerous Iraqi and American consortia are mustering resources to invest in the sector. But they are holding

back on actual investments, in part because there is no Iraqi authority to give them an operator's license or
concession, and they don't want to risk expropriation by a new government. In addition, they are nervous about
remaining U.S. and United Nations sanctions.

"We're ready to go into Baghdad the day it's legal," said William T. Carlin, chief operating officer of
interWAVE Communications Inc. of Mountain View, Calif. His company, which was working with an MCI
competitor, supplies compact cellular networks for operators in developing countries.

MCI spokeswoman Natasha Haubold declined extensive comment on the deal, but said MCI "is looking
forward to continuing to support its customers as their needs continue to change and evolve."

MCI doesn't currently have a wireless network in the U.S., and exited from its wireless-reselling business last
year. The company also disclosed the largest case of accounting fraud in U.S. history last summer, but the
federal government has continued to award it large contracts in part because of the perceived need for
competition in telecom services,

The Iraqi network will use GSM technology, the wireless standard in most of the world, according to the person
familiar with the matter. A dispute over the future of Iraqs telecom infrastructure erupted in March when Rep.
Darrell Issa (R., Calif) demanded that the U.S. fund a network using a technology known as CDMA, which was
developed commercially by Qualconm Inc., one of Mr. Issa's largest campaign contributors.



84

WRITTEN STATEMENT OF

MARCIA GOLDSTEIN
PARTNER

WEIL, GOTSHAL & MANGES LLP

HEARING ON

"THE WORLDCOM CASE:
LOOKING AT BANKRUPTCY AND COMPETITION ISSUES"

BEFORE THE

COMMITTEE ON THE JUDICIARY

UNITED STATES SENATE

JULY 22, 2003



85

Biographical Background

My name is Marcia L. Goldstein. I currently serve as bankruptcy counsel

for MCI in its chapter II case. I am a partner and co-head of the Business Finance and

Restructuring Department of Weil, Gotshal & Manges LLP, which is the largest

bankruptcy and reorganization practice in the country. During my nearly 28 years at

Weil, Gotshal & Manges, I and others in my group have represented numerous debtors in

chapter 11 cases, as well as financial institutions with significant claims in such cases.

I am on the Advisory Board of Colliers Bankruptcy, 15th Ed., have been a

Visiting Lecturer in Bankruptcy at Yale Law School, am a member of the National

Bankruptcy Conference and the American College of Bankruptcy. I have served as the

Chair of the Committee on Bankruptcy and Corporate Reorganization of the Association

of the Bar of the City of New York.

Issues Under Consideration

Two questions which have been raised by certain competitors of MCI,

particularly Verizon, are the subject of this hearing:

First, whether a chapter 11 debtor, such as MCI, which has

engaged in pre-filing fraud or misconduct, should be denied

an opportunity to reorganize under chapter I I of the United

States Bankruptcy Code; and

Second, whether a reorganization of MCI under chapter 11

would confer on it an unfair competitive advantage.
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The answer to both of those questions is: No. To answer otherwise would

be in direct conflict with the underlying policies and premises of the federal bankruptcy

laws and long standing judicial precedent and practice.

The Purpose of Chapter 11: Rehabilitation of the Debtor

The federal bankruptcy laws foster the balancing of two goals: the

equitable distribution of a troubled company's assets through the equal sharing of losses

by creditors of equal rank, and the restructuring or rehabilitation of a business to preserve

jobs and to maximize the return to creditors and, if possible, other stakeholders of the

debtor. Thus, the federal bankruptcy laws prevent creditors from dismembering the

assets of a debtor, while providing the opportunity for a fresh start. At the heart of these

goals stands the basic premise of bankruptcy policy that when the "going-concern value"

of an enterprise exceeds the "liquidation value" of the enterprise, reorganization of the

debtor will maximize return to creditors and lead to the preservation of the enterprise for

the greater good. Congress has recognized this fundamental premise. As Senator Hatch

has observed,

Chapter 11 's overriding purpose is to take whatever steps are expedient to
preserve the failing business for the benefit of all if possible.

130 Cong. Rec. S 8892 (daily ed. June 29, 1984) (remarks of Sen. Hatch). And the

Supreme Court has confirmed that

[bly permitting reorganization, Congress anticipated that the business
could continue to provide jobs, to satisfy creditors' claims, and to produce
a return for its owners. H.R. Rep. No. 95-595, p.2 2 0 (1977).

United States v. Whiting Pools, Inc., 462 U.S. 198, 203 (1982). Accordingly, one of the

criteria for confirmation of a plan of reorganization under chapter t I of the Bankruptcy

Code (11 U.S.C. § 101 et seq.) is that the plan satisfy the so-called "best interests test,"

3
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which requires that each holder of an impaired claim or equity interest either accepts the

plan, or will receive or retain under the plan property of a value that is not less than the

value such party would receive or retain if the debtor were to be liquidated under chapter

7 of the Bankruptcy Code. See 11 U.S.C. § 1 129(a)(7).

Thus, in its effort to enable a debtor to rehabilitate its business and

continue to operate post-chapter 11, Congress designed the Bankruptcy Code expressly to

afford the debtor a "fresh start." And while we currently operate under the Bankruptcy

Code of 1978, this basic premise has been part of the fabric of this country's bankruptcy

laws, and our national economy, for almost two centuries. As the Second Circuit Court

of Appeals has stated, "Congress made it a central purpose of the bankruptcy code to give

debtors a fresh start in life and a clear field for future effort unburdened by the existence

of old debts." In re Bogdanovich, 292 F.3d 104, 107 (2d Cir. 2002).

To this end, chapter II of the Bankruptcy Code provides a financially

troubled business with an opportunity to restructure its balance sheet and its business

affairs, and includes an array of provisions designed to promote this result:

* First and foremost, upon the filing of a petition for relief, the
automatic stay instantly and automatically stops all actions and
proceedings against the debtor to enforce or collect on a pre-
chapter II obligation. The automatic stay affords the debtor
breathing room from creditors and creates an opportunity for
negotiation with parties in interest. 11 U.S.C. § 362.

" Section 364 of the Bankruptcy Code provides the parameters
whereby the debtor may obtain liquidity in the form of "new"
money through debtor-in-possession financing. I U.S.C. § 364.

" The debtor may relieve itself of burdensome contracts through the
rejection process. Conversely, if the debtor has contracts it deems
valuable but is unable to utilize, the debtor may often assign such
contracts to third parties willing pay the debtor for them, even if
the contract prohibits assignment. It U.S.C. § 365.

4
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* Under the Bankruptcy Code pre-chapter 11 fraudulent and
preferential transfers may be "avoided" and the proceeds thereof
recovered for distribution to creditors. 11 U.S.C. §§ 547, 548, 550.

The comprehensive scheme embodied in chapter 11 balances the rehabilitative policies

with creditors protections:

* Through the claims reconciliation process, creditors of the debtor
are afforded a forum for their claims to be asserted, contested, and
resolved. 11 U.S.C. § 502, Fed. R. Bankr. P. 3007.

" Non-ordinary course transactions must be on notice to creditors,
who may object and be heard by the bankruptcy court. 11 U.S.C.
§ 363.

" The Bankruptcy Code sets forth certain mandatory provisions for a
plan of reorganization. I 1 U.S.C. § 1123(a).

* Holders of claims and interests are provided with a disclosure
statement which contains adequate information of a kind and in
sufficient detail to enable hypothetical, reasonable investors typical
of a debtor's creditors to make an informed judgment whether to
accept or reject a proposed chapter 11 plan. I 1 U.S.C. § 1125.

• Holders whose claims or interests are impaired by distributions
under the proposed chapter I 1 plan are entitled to vote whether to
accept or reject it. 11 U.S.C. § 1126.

In this manner, the Bankruptcy Code seeks "to avert the evils of liquidation," provide a

fresh start for the debtor, and promote for the prompt and efficient administration and

settlement of the chapter 11 estate that maximizes the return to creditors.

Conversely, punishing a debtor for its failure to pay debts or for its

prepetition actions - even fraud or other misconduct - by mandating liquidation - is

antithetical to the chapter I I construct. The bankruptcy laws promote rehabilitative, not

punitive goals. And, even in the case of criminal conduct, the statutory scheme

developed by Congress relies on traditional arms of the state and federal governments to

exact the appropriate punishment of culpable parties. Indeed, with the enactment of the

5
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Bankruptcy Code in 1978, the Securities and Exchange Commission's role in bankruptcy

was dramatically reduced in recognition that the SEC's policing of fraud and other

securities violations pursuant to its enforcement powers diminished the need for the

SEC's involvement in the chapter Il process. Clearly, Congress believed that anti-fraud

policies are best addressed by the securities laws and enforced by the SEC rather than the

bankruptcy courts.

MCI's Chapter 11 Filing

How do these premises apply to MCI? The announcement of accounting

improprieties last June created an immediate liquidity crisis for MCI as all sources of

financing and capital were cut off. MCI turned to chapter II in order preserve value for

its creditors. Chapter 1 was the only alternative which enabled MCI to obtain financing

and the much needed breathing room to develop and implement its business plan, revive

its operations, cooperate with the Securities and Exchange Commission with respect to

the rectification of and punishment for its prepetition securities law violations, and

propose a plan of reorganization that is supported by creditors holding 90% of the

company's indebtedness. In this manner, MCI is a classic example of a company moving

toward a consensual reorganization and the rehabilitation that the bankruptcy laws were

designed to foster.

Concurrently, the traditional arms of the federal government have

continued to investigate and indict the culpable individuals responsible for the pre-

chapter II accounting fraud at MCI. MCI has and will continue to cooperate with these

investigations. In addition, the Securities and Exchange Commission commenced an

enforcement action immediately upon MCI's disclosure of accounting irregularities and

6
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in the context of that action, MCI consented to the entry of a permanent injunction

regarding the company's future conduct and compliance with securities laws. MCI has

also consented to a $2.25 billion penalty judgment as a resolution of the SEC action.

When its reorganization plan becomes effective, MCI will pay $500 million in cash and

$250 million in stock in satisfaction of the penalty judgment. It is the largest fine in

corporate history and it has been approved by the United States District Court for the

Southern District of New York, the court presiding over the SEC action against MCI.

MCI has not only sought to restructure its balance sheet and reshape its

business, but it has also sought to re-invent itself in many ways.

" MCI consented to the appointment of a corporate monitor to
oversee certain aspects of the company's business practices,
including the review and reformulation of the company's corporate
governance procedures;

" MCI has "cleaned house" of the culpable individuals, fired or
accepted the resignation of every employee accused of
participation in the fraud by the board's special investigative
committee or the bankruptcy examiner, and even those employees
who, while not accused of personal misconduct, are alleged to have
been insufficiently attentive in preventing fraud. All of these
actions have been designed to put the company on a new a positive
footing - led by a new board of directors, new chief executive
officer, and new senior managers;

" MCI has not only cooperated with the corporate monitor, the
Examiner appointed in the chapter 11 case, the SEC, the
Department of Justice, the United States Attorneys' office for the
Southern District of New York, and other investigative bodies, but
has sought to become a model of corporate governance and
internal compliance. In furtherance thereof, MCI created an ethics
office that has revamped corporate ethics standards and a
mandatory educational program to reinforce such standards.

7
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The Verizon Theory

The view that MCI should not be permitted to reorganize under the

Bankruptcy Code but should be subject to a forced sale under chapter 7 is espoused

primarily by MCI's competitors, notably Verizon. Under the "Verizon Theory," MCI

should be liquidated to prevent it from benefiting from its prepetition fraud. The Verizon

Theory, however, not only completely ignores the fundamental principles of chapter II,

but also the realities of who the stakeholders are in the MCI chapter II case.

Relief Under Chapter II is Not Denied to Debtors Based Upon Prepetition
Fraudulent Conduct

Nothing in the Bankruptcy Code prohibits an entity that engaged in

prepetition fraudulent conduct from seeking rehabilitation under chapter II or requires

the liquidation of such companies. There are a number of examples of companies which

engaged in prepetition misconduct or fraud, or violations of the security laws, that have

successfully reorganized under the Bankruptcy Code, including Sunbeam, Inc. and Leslie

Faye, Inc. Other recent chapter I I cases demonstrate how market regulators, law

enforcement agencies, and bankruptcy courts can respond in harmony when culpable

individuals engage in fraudulent misconduct at the expense of creditors and public

security holders. The facts and circumstances of MCI's chapter II case are no different.

If the Verizon point of view is accepted, no such entity would be or would have been

permitted to reorganize under chapter 11.

Rather, in cases in which debtors have engaged in prepetition misconduct.

the initial stages of a reorganization case provide the context for the removal of culpable

individuals and/or other remediation. Since the filing of its chapter II cases, MCI has

8
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totally revamped its management, board of directors and corporate governance practices.

In fact, had MCI not "cleaned house" or remediated its prepetition improper conduct,

liquidation would still not be the appropriate remedy. Rather, pursuant to section 1104 of

the Bankruptcy Code, the Bankruptcy Court could direct the appointment of a trustee to

replace management and conduct appropriate investigations. Given the company's

voluntary replacement of its senior management and board of directors, and its consent,

at the outset of its chapter 11 case, to the appointment of an examiner to investigate areas

of prepetition misconduct, the drastic remedy of a trustee was not necessary. For these

reasons, among others, when certain creditors of MCI filed a motion seeking the

appointment of a trustee, the Bankruptcy Court denied such request. See In re

WorldCom, Inc., No. 02-13533 (AJG) (Bankr. S.D.N.Y. May 16, 2003) (Memorandum

Decision and Order Denying Motions for Appointment of a Chapter 1I Trustee and

Examiner).

District Judge Jed Rakoffofthe Southern District of New York, who

presides over the SEC enforcement action against MCI, responded to competitors'

suggestions that denying access to reorganization under chapter 11 and requiring a forced

sale under chapter 7 should be additional punishment for MCI. In approving the

proposed $750 million SEC settlement, Judge Rakoff observed that liquidation

would undercut the basic tenets of bankruptcy reorganization, a
unique innovation of United States bankruptcy law that has
contributed materially to the conservation of economic resources
and the stability of the U.S. economy.

Securities and Exchange Commission v. WorldCom, Inc., No. 02 Civ. 4963 (JSR), slip

op. at 8 (S.D.N.Y. June 7, 2003). Recognizing the inherent conflict between the

9
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rehabilitative purposes of chapter I I and the liquidation of the company, Judge Rakoff

commented that:

To kill the company... would unfairly penalize its 50,000
innocent employees, remove a major competitor from a market that
involved significant barriers to entry, and set at naught the
company's extraordinary efforts to become a model corporate
citizen. It would also unfairly impact creditors, over 90 percent of
whom have stated their support for the company's plan of
reorganization in recognition that it affords them far more value
than liquidation.

Id. In these circumstances, and particularly in view of the policy aims of the Bankruptcy

Code, the liquidation or a forced sale of MCI, an enterprise on the cusp of completing its

reorganization, can serve no legitimate purpose.

The Verizon Theory: Of Trucks and Truck Drivers

On several occasions, the proponents of the Verizon Theory have

expressed their view that when a business expands operations through the use of

inappropriate means and acquires new customers or additional assets, that business, with

its allegedly fraudulently acquired assets, should be removed from the marketplace and

sold for the benefit of its competitors.

The Verizon Theory neglects the very heart of the policy goals of

equitable distribution underlying the Bankruptcy Code. The expansion of MCI's

operations was funded by its creditors, not its competitors. It was these creditors who

financed the acquisition of the assets that enabled MCI's growth. These creditors are

among the victims of the prepetition accounting fraud and are entitled to recover on

account of their losses to the maximum extent possible. Although a sale of MCI's assets

could occur in chapter I I under circumstances where creditors elect this alternative in

lieu of a stand-alone reorganization, MCI has received no proposal from its creditors

10
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along these lines, and, to the contrary, has received overwhelming creditor support for its

proposed plan of reorganization. Where the going-concern value of the enterprise

exceeds the liquidation value, as is true in MCI's case, the liquidation of the enterprise is

not an appropriate remedy.

Although the proponents of the Verizon Theory assert that liquidation of

the assets acquired through fraudulent means is the only way to afford the so-called

injured competitor with recourse, an "injured" party is only entitled to damages where it

has demonstrated a sustainable cause of action for its alleged injury and has established

that the injury was in fact caused by the party charged. Competitors have put forth no

sustainable causes of action along these lines.

Contrary to the premise of the Verizon Theory, a chapter 7 sale would not

yield a fair result to either MCI's employees or its creditors. A mandatory chapter 7

liquidation of MCI would result in a forced sale of assets at a depressed price. Only a

handful of MCI's competitors would have the wherewithal to bid and such competitors,

including Verizon, would be the only beneficiaries of such a forced sale. Nonetheless,

these competitors suggest that creditors would receive a fair price in such a "going

concern liquidation" of MCI. This ignores the realities of chapter 7. In fact, creditors

would recover significantly less than the recoveries provided for in the reorganization

plan that has been filed in the Bankruptcy Court. Conversion to chapter 7 would result in

a default in MCI's available DIP financing with the result that existing trade credit would

dissipate. new business opportunities would disappear, customers would be unnerved and

the business stability achieved by MCI since its chapter II filing would be immediately

undermined, with a resulting deterioration in value. A forced sale in such conditions -

II
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where creditors would have no vote - as they would in chapter 11 - would benefit only

MCI's competitors, who would bid for MCI's business at a distressed value and eliminate

it as an additional competitor. This is antithetical to the fundamental premise of US

bankruptcy law.

The proponents of the Verizon Theory also espouse the view that MCI's

employees would not be affected by a "going-concem liquidation" of the company.

Again the Verizon Theory ignores reality. Many MCI jobs would be eliminated if the

company were sold to a competitor in a forced sale. This is a natural result of

consolidation. It is generally accepted that the reorganization of a debtor is the best way

to preserve the employment of the debtor's employees. Indeed, the employees are best

served by enabling them to have the opportunity to realize the benefits of the successful

reorganization of the debtor. In addition, injured stockholders of MCI - many of whom

are or were employees - will receive compensation, including stock, from reorganized

MCI through the SEC Settlement and the Sarbanes-Oxley compensation fund. The

liquidation of MCI in chapter 7 would result in the subordination of the SEC penalty and

no opportunity for recovery to injured stockholders.

Our federal bankruptcy laws favor rehabilitation of the enterprise and the

maximization of creditor value. These laws are not driven by the interests of a debtor's

competitors, such as Verizon. Chapter II reorganization would have little purpose if

competitor "interests" were a consideration. This consideration is neither a part of the

formula, nor should it be. As the Supreme Court has observed,

The Bankruptcy Code does not authorize free-wheeling consideration of
every conceivable equity, but rather only how the equities relate to the
success of the reorganization.

N.L.R.B. v. Bildisco & Bildisco, 465 U.S. 513, 527 (1984).

12
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Competitive Balance Concerns

Verizon and others have expressed concern that MCI will emerge from

chapter II with a reduced debt load and therefore a competitive advantage. They assert

that reorganized MCI will be positioned to engage in predatory pricing practices and,

thus, destabilize the telecommunications industry. Such concerns are misplaced. The

proposed debt level for reorganized MCI, approximately $5.5 billion, which will

represent about 41% of the post-bankruptcy value of the company. In contrast, Verizon's

debt represents only 30% of the value of its company. We don't believe that this is a

relevant measure for determining the ability to compete in a market but, if there is any

competitive advantage to be had, it clearly falls to Verizon.

Moreover, as Judge Rakoff observed, these arguments of unfair advantage

should be disregarded. The Verizon Theory ignores that, while corporate reorganization

under chapter II may confer upon the debtor an advantage in the terms of reducing pre-

chapter 11 debt, companies seek bankruptcy protection as a last resort because chapter 11

involves significant competitive disadvantages due to negative publicity and customer

hesitation. It is common for a debtor's competitors to try to eliminate an entity while in

chapter 11 and when it emerges. The repeat filings of certain chapter It debtors is

testimony to the difficult competitive marketplace a debtor will face following emergence

from chapter 11 protection. In fact, during MCI's chapter 11 case - while it has had no

pre-chapter 11 debt service requirements at all - it has been MCI's competitors (not MCI)

that have engaged in competitive pricing strategies, and in that environment, MCI was

forced to lower its prices and reduce its future EBITDA projections.

13
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Despite Verizon's characterization, competitors of MCI are not the victims

of the accounting irregularities. Rather, the victims in this matter are the creditors and

shareholders who lost billions of dollars. Having suffered such losses, creditors of MCI

have relied upon the provisions of the Bankruptcy Code to enforce their claims to obtain

the maximum value possible. The creditors of MCI will be the new owners of a

reorganized MCI. If chapter 11 could not be utilized to implement this result, it is not the

culpable individuals who would be punished; neither is it MCI that would be punished.

Rather, it is the creditors of MCI who would be punished. In fact, creditors would be

penalized twice: once by losses resulting from MCI's pre-chapter 11 improprieties and

financial distress and again by denying the normal operation of the Bankruptcy Code,

While the credit markets have already adjusted expectations in light of the former, the

latter could prove more destabilizing - not just for MCI creditors, but for the chapter II

process in general. The impact on financial markets and the availability of credit could

be significantly impaired. As Congress noted in the legislative history of the Bankruptcy

Code:

A corporation which is taken over by its creditors through a plan of
reorganization will not continue to be liable for [obligations] arising from
the corporation's prepetition fraud ... since the creditors who take over
the reorganized company should not bear the burden of acts for which the
creditors were not at fault.

S. Rep. 95-989, at 130 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5915. This

is the basis for section 5 10 of the Bankruptcy Code, which requires subordination

of securities fraud claims to the claims of other creditors and explains why claims

arising from fraud are discharged in corporate bankruptcies.

14
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The hearing before the bankruptcy court to consider MCI's plan of

reorganization is scheduled to commence on August 25th. MCI will have to establish, to

the satisfaction of the Bankruptcy Court, that its plan has met all statutory requirements.

It is the protections and the benefits of chapter II that have enabled MCI to take the steps

to emerge as a rehabilitated enterprise that has regained the confidence of its creditors,

customers, and employees. The context in which MCI "cleaned house," settled with the

SEC, developed a business plan and negotiated a plan of reorganization with its major

creditor constituents is the product of balanced federal bankruptcy law. It should be

commended, not punished or otherwise denied.

Thank you for the opportunity to be heard on the matters before this

Committee today.

15
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LOOKING AT BANKRUPTCY AND COMPETITION ISSUES"

Good afternoon and welcome to today's hearing entitled "The WorldCom Case: Looking
at Bankruptcy and Competition Issues."

I first would like to thank all of our witnesses today for their time and cooperation. I
hope that this hearing will help us better understand the WorldCom situation and its potential
public policy implications.

Along with many Americans, I am deeply concerned about the devastation caused by
WorldCom's massive corporate fraud, which has caused immeasurable harm to so many. While
we can't go back in ime and undo what has already occurred, we are presented today with an

opportunity. We have an opportunity to examine the WorldCom case and determine whether
there are lessons to be learned with respect to our public policy going forward.

The focus of today's hearing will be two-pronged. First, we will examine the WorldCom
bankruptcy case and consider, in light of the facts, whether any changes in our current bankruptcy
laws may be in order. Second, we will assess the implications of a reorganized MCI emerging
from bankruptcy on competition in the telecommunications market. Here again, we will evaluate
what impact, if any, this anticipated competitive landscape should have on public policy.

Some have raised fairness concerns that WorldCom will be able to emerge from
bankruptcy with much of the fruits of its widespread fraudulent conduct intact. They argue that it

will emerge from Chapter 1 with an enhanced market position relative to its competitors, giving
it not only a fresh start but a head start. They believe that, in view of the WorldCom case, our
bankruptcy system is set up to make crime pay.

Others contend that the MCI which will emerge from bankruptcy is a new entity with new
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leadership. They point to the extraordinary measures it has taken to prevent the recurrence of
past misdeeds. They further argue that MCI will not have a meaningful competitive advantage
from its Chapter 11 reorganization. And, they argue that our bankruptcy laws appropriately are
not designed to punish, but rather to permit a company to reorganize and emerge from
bankruptcy as a viable entity.

As we move forward, I believe we need to have a full understanding of the WorldCom
case to help us determine whether our bankruptcy laws are functioning fairly and effectively, We
also need to understand the WorldCom case in order to conclude whether our policies are
sufficient to enable the telecom industry to enjoy robust competition under fair terms that
benefits consumers, No doubt, this is a complex case containing important issues deserving of
examination.

We are fortunate to have highly respected individuals here today to testify on these
important matters.

We will first hear from former Attorney General Richard Thornburgh, who is the
Bankruptcy Examiner in the case. We are fortunate to have you with us and look forward to your
testimony.

On our second panel, we are honored to hear from: former Attorney General William
Barr, the Executive Vice President and General Counsel of Verizon Communications; former
Attorney General Nicholas Katzenbach, who serves on the Board of directors of MCI
Telecommunications; Marcia Goldstein of the law firm Weil Gotshal; Douglas Baird, Vice Chair
of the National Bankruptcy Conference; and Mark Neporent, the Chief Operating Officer of
Cerberus Capital Management.

I appreciate all of you appearing today, and look forward to your testimony.

2



101

WRITTEN STATEMENT OF

NICHOLAS DEB. KATZENBACH

INDEPENDENT MEMBER OF THE MCI BOARD OF DIRECTORS,

HEARING ON

"THE WORLDCOM CASE:

LOOKING AT BANKRUPTCY AND COMPETITION ISSUES"

BEFORE THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

Mav 22. 2003



102

Chairman Hatch, Senator Leahy, and members of the Committee:

My name is Nicholas Katzenbach, and I serve as an independent

member of MCI's Board of Directors. I served as the Attorney General of

the United States from 1964 to 1966. Since leaving public service, I have

been practicing law - including serving for 17 years as Senior Vice

President and General Counsel of IBM.

I joined the Board of MCI on July 21, 2002, almost exactly a year

ago, to serve as an independent watchdog who could represent the interests

of investors and who could provide a fresh perspective on the operations and

management of the company. Dennis Beresford, former chairman of the

Financial Standards Accounting Board, joined me on the Board at that time

and C.B. Rogers, who has wide experience as a corporate director, later

joined us. Together, the three of us comprised the Special Investigative

Committee of the Board that was charged with overseeing an independent

investigation of the financial irregularities that occurred at WorldCom.

None of us was affiliated with the company in any way during the

late 1990s, when MCI was taken over and was being operated by the former

management of WorldCom. Nor were any of us affiliated with the firm when

those WorldCom executives - all of whom have now been dismissed from

the firm - perpetrated the largest financial fraud in American history.

As someone who has been involved in cleaning up the damage

inflicted on MCI during the WorldCom era, I believe I can offer this

Committee a perspective on MCI that is quite different from the viewpoints

of some other witnesses from whom you'll be hearing today.

I'd like to begin by asking those who would inflict further pain on

MCI: Who is it, exactly, whom you intend to punish? Is it the 55,000
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employees of MCI, who have already seen their jobs put at risk and their

retirement savings driven toward oblivion? Or is it the creditors of the

company, who have already seen the value of their investment plummet? Or

is it the victims of WorldCom's fraud who - because of our settlement with

the SEC - now have a stake in the future success of MCI? Or is it the

nation's long-distance telephone customers, who would surely see their

phone bills rise and see their service suffer if MCI were to be driven out of

business? Nothing that MCI's opponents suggest would hurt the already-

departed and already-disgraced senior management of WorldCom, who were

ousted and replaced after the fraud was discovered. The draconian

punishment advocated by MCI's opponents would, at best, be a futile

gesture - and, at worst, would inflict further pain on the innocent.

Mr. Chairman, I'd like to tell you about MCI as I've come to see it -

and about the clean break that the company's new management has made

with the practices of the past. The company has been transformed: The old

WorldCom no longer exists. In its place is a reformed, restructured,

realigned company - MCI - that is focused not on the past but on the future.

Under our new Chairman, President and Chief Executive Officer,

Michael Capellas, MCI is determined to return to the high standards of

ethics, innovation and vigorous competition that had marked the first

decades of MCI's existence - the years before WorldCom took over our

company.

Let there be no misunderstanding of our position - or of our rigorous

focus on corporate integrity. The behavior of the former WorldCom

executives, who were responsible for the accounting fraud at the company, is

indefensible. The company was right to force these executives out, and it

was right to blow the whistle on itself and on its internal problems. We will
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continue to cooperate completely with all of the various investigations,

criminal and civil, that are looking into this past misconduct.

Let me also assert, Mr. Chairman, that I take vigorous exception to

some of the allegations that have been made in recent days, and are being

offered to this Committee today, about the character of the newly

restructured MCI. I feel compelled to call the Committee's attention to the

motivation behind some of those from whom you'll be hearing testimony

today. Some of MCI's critics are calling for MCI to be barred from

competing for federal contracts; to be hobbled in competing in the open

marketplace; and to be broken up as a corporation, allowing its assets to be

auctioned off to the highest bidder.

Mr. Chairman, MCI today is being attacked by the very same

telecommunications behemoths that have always resented MCI's role as a

vigorous marketplace competitor. Those industry giants have always tried to

impede the creation of a level playing field. MCI's history has been one of

fighting against monopolies and fighting for market innovation. Throughout

its 30-year history, MCI's performance has proven the virtue of open

competition. We have provided lower rates to long-distance customers; we

have innovated with new and higher-quality services; we have offered

customers a broad range of new service options; and we have led the

industry in improving standards of customer service. For 30 years, we have

proven our value as a competitor in the marketplace.

Yet like any innovator that seeks to break up cozy, long-established

monopolies, MCI has inspired relentless opposition from its business rivals.

By their very nature, monopolies and oligopolies don't like a level playing

field, because they seek to suppress competition. At every turn, AT&T and

the Regional Bell Operating Companies have sought to re-establish and
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reinforce their comfortable positions of dominance. And they have fought

bitterly to impede MCI in its effort to innovate.

We should thus have no illusions about the one-sided information

being propounded today by AT&T and the Baby Bells. Let us recognize

their strident demands for what they truly are: An opportunistic business

tactic to enlist support for their ultimate goal - driving MCI out of business.

Our detractors are not acting in the spirit of the public interest: They are

arguing a case in their own self-interest. Their arguments are driven by the

economic benefits that they, themselves, may gain from politicizing this

battle.

Mr. Chairman, let me submit to you: Our rivals are attempting to use

political and regulatory means to quash MCI, because they know that they

cannot win this fight in the open marketplace.

In fact, Mr. Chairman, it is especially interesting to note that one of

the Regional Bell Operating Companies - one of the most strident voices

attacking us today- actually approached MCI in 2001, offering to buy our

company. The offer was rejected, and the company chose to remain an

independent competitor. Now, like a spumed suitor, that Bell company seeks

to win by political maneuvering what it could not win directly. By seeking a

breakup of MCI, that rival aims both to eliminate a competitor and to scoop

up our assets at a bargain-basement price - thus solidifying its dominant

position in the marketplace, and reinforcing its quasi-monopoly. Such tactics

are profoundly antithetical to consumers' interests and to the public good.

Worse, those who would put MCI out of business would punish those

who have surely suffered enough already: the 55,000 innocent employees of

MCI. Those dedicated, highly skilled employees have already seen their

career prospects damaged, simply by their association with the WorldCom
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fraud; they have already seen their stock options become worthless; they

have already seen the value of the company stock in their 401 (k) plans

wither. And now they are living under the threat of additional job losses -

amid our nation's prolonged recession, when jobs are already scarce - as the

rival long-distance firms and the Baby Bells contrive to undermine their

company. This final indignity, inflicted by our rivals, is an injustice to our

employees and to their hard work.

MCI is restructured, realigned and ready to compete. As we anticipate

our emergence from bankruptcy protection this fall, let me describe, Mr.

Chairman, the steps that MCI has taken to demonstrate its good will; to

reform its corporate governance structure; to strengthen its internal

safeguards against any wrongdoing in the future; and to enhance the quality

of its operations.

First, our efforts to overcome the legacy of misconduct. When MCI

discovered evidence of the WorldCom leadership's accounting fraud, the

company responded immediately. The company immediately brought the

fraud to the attention of governmental authorities. The Board fired the CFO,

and the board accepted the resignation of the Controller and other implicated

accounting personnel. MCI has cooperated with all investigations, has

submitted tens of thousands of documents, and has facilitated dozens of

interviews of company personnel. Immediately after the fraud was

discovered, the Special Committee of our Board directed that an independent

investigation be conducted and a report be developed to determine the facts

and causes of the fraud. As part of these investigations, personnel involved

in fraudulent activity or otherwise associated with inappropriate conduct

have been separated from the company. The company has also cooperated
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with a separate investigation led by an examiner appointed by the United

States Bankruptcy Court.

Second, our efforts to instill the highest standards of integrity in our

realigned company. The new management of MCI has made business

integrity, open communication, ethics and sound corporate governance the

core principles of our company. The changes we have implemented are

comprehensive, and they vividly demonstrate our commitment to corporate

ethics and integrity. MCI has an entirely new Board of Directors. MCI is

actively rebuilding its executive management team, and has installed a new

CEO, a new CFO, a new Acting Controller a new Acting Treasurer, a new

Executive Vice President of Human Resources, and a new Acting General

Counsel. As a result of the work of the Special Investigative Committee of

the Board of Directors, a panel on which I served, more than 30 executives

have been replaced.

Moreover, MCI has rebuilt its finance and accounting operations. In

addition to installing a new CFO and Treasurer, more than 400 new financial

personnel have been hired. MCI has a new Vice President responsible for

instituting sweeping changes in internal controls. The company has also

retained an external consulting group to review the adequacy of the

company's internal controls implementation efforts. The company's internal

audit function now reports directly to the Audit Committee of the company's

Board of Directors, rather than to the CFO. The company retained the

accounting firm KPMG as its new external auditor in May 2002. Since then,

KPMG has conducted an extensive review of the company's financial

reporting and internal control procedures, and made recommendations to

ensure appropriate accounting practices going forward.
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Third, our cooperation in working with the court-appointed Corporate

Monitor. The company consented to the appointment of a Corporate Monitor

as part of the U.S. Securities and Exchange Commission's investigation of

WorldCom securities and accounting issues. That Monitor is Richard C.

Breeden, a former Chairman of the SEC. The company has forged a

constructive working relationship with the Monitor and his staff, who have

virtually unlimited access to company decision-making and information. The

Monitor is invited to all Board meetings. The Monitor reviews and approves

company compensation and expenditure matters, and is in the process of

developing a comprehensive corporate governance report and

recommendation. MCI has made a firm commitment to implement the

Monitor's recommendations.

To ensure that integrity and business ethics will be at the center of all

our activities, MCI has strengthened its ethics procedures, has appointed a

new Chief Ethics Officer, and has published a new company-wide Code of

Ethics and Conduct. Our top 80 executives have signed a binding ethics

pledge, and the compensation of our CEO is directly dependent upon ethical

performance. We have implemented a "zero tolerance" policy that dictates

that any suspected violation of law, company policy, or the Code of Ethics

and Business Conduct will be investigated and will be addressed

appropriately. MCI recently conducted a two-day ethics and financial-

controls training session for its top executives, and the company is in the

process of developing and implementing a company-wide ethics training

program.

Fourth, our commitment to transparency and openness. The company

recognizes that the small group of former personnel who perpetrated the

fraud was able to do so by limiting access to information and evading
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appropriate internal checks and balances. We have addressed and eliminated

the risk that such a circumstance will ever happen again: We have made

open, far-reaching communication a hallmark of the new MCI. On a

quarterly basis, we conduct a thorough business review of all the company's

financial data, business plans and key issues and opportunities with the

company's top 80 executives. We have made extensive efforts to

communicate openly and often to employees on all-important company

matters, and we have fostered a company culture that encourages

communication, questions and discussion among our employees.

Fifth, our settlement with the U.S. Securities and Exchange

Commission - and what it says (and what the federal Courts say) about

MCI's commitment to business integrity and ethical conduct. The approval,

on July 7, of MCI's recent settlement of the SEC's accounting and

securities-fraud complaint was a turning point for the new MCI. The United

States District Court's approval of the settlement fully supports the

conclusion that MCI has implemented, and is committed to sustaining, a

corporate culture based on trust and integrity.

One of the most notable aspects of the settlement is that, using the

provisions of Sarbanes-Oxley, $500 million in cash plus $250 million in

stock of the new company will be distributed to shareholders and

bondholders defrauded by WorldCom. In a very real sense, the victims of

WorldCom's fraud now have a stake in the future success of MCI.

The decision - by Judge Jed Rakoff of the United States District Court

for the Southern District of New York - included several very powerful

findings that support MCI's position. In his decision, Judge Rakoff wrote:

"The Court is aware of no large company accused of fraud that has so

rapidly and so completely divorced itself from the misdeeds of the
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immediate past and undertaken such extraordinary steps to prevent such

misdeeds in the future.... The Court is satisfied that the steps already taken

have gone a very long way toward making the company a good corporate

citizen." The Court added that the SEC, "with the full cooperation of the

company's new management and significant encouragement from the Court-

appointed Corporate Monitor, has sought something different: Not just to

clean house, but to put the company on a new and positive footing; Not just

to enjoin future violations, but to create models of corporate governance and

internal compliance for this and other companies to follow; Not just to

impose penalties, but to help stabilize and reorganize the company and

thereby help preserve more than 50,000 jobs and obtain some modest, if

inadequate, recompense for those shareholder victims who would otherwise

recover nothing whatever from the company itself."

The Court's treatment of the same arguments put forward here today

by Verizon is instructive and worth noting. The Court said that the argument

by competitors, "notably Verizon and AT&T," that MCI should be

liquidated, "has not commended itself to the [SEC] and does not persuade

this Court. Corporate reorganization under Chapter II of the bankruptcy

laws always confers a competitive advantage to the debtor in terms of

elimination of debt; yet companies rarely seek bankruptcy except as a last

resort, for it involves numerous competitive disadvantages as well ......

The Court continued: "...[A]ny suggestions that companies as large

and well-positioned as Verizon and AT&T will not be able to compete

effectively with the new WorldCom/MCI lacks credence. Verizon, indeed,

already enjoys a special competitive advantage of its own by virtue of its

status under FCC rules as a de facto local monopoly."
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The Court's decision is a ringing endorsement of MCI's actions and

commitment. It recognizes that MCI is not - as some of our rivals contend -

a company somehow built on or created by fraud. MCI has been built by

employees who are driven by a competitive, pioneering spirit, and who seek

to deliver the benefits of open market competition: lower prices,

technologically advanced products and services, innovation, and an

unwavering commitment to customer service.

The Court's decision, moreover, underscores the fact that MCI has

long been at the forefront of competition in the telecommunications

marketplace. Our company helped break open the long-distance monopoly

that had existed well into the 1970s. We have consistently provided our

customers with a greater range of choices, naturally leading to lower prices,

better service and product innovation. MCI created a host of new consumer

long-distance services, built the first data network, and drove Internet and e-

mail innovation.

Given MCI's record of innovation, it's no wonder that our rivals are

putting intense pressure on Congress, the General Services Administration

and other government decision-makers in an effort to challenge our right to

continue to serve the government as a federal contractor. Our rivals' self-

serving attacks should have no place in the determination of whether MCI is

now indeed a responsible government contractor. In the Court's recent

decision, Judge Rakoff saw through the hyperbole of our rivals: "To kill the

company... would unfairly penalize its 50,000 innocent employees, remove

a major competitor from a market that involves significant barriers to entry,

and set at naught the company's extraordinary efforts to become a model

corporate citizen."
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MCI remains a responsible federal contractor under any reasonable

interpretation of the applicable standards. Companies that (like MCI) fall

victim to misconduct by some executives, but who take meaningful steps to

address it, should not automatically be disqualified from competition for

government business. We remain able to provide our government customers

with the positive benefits of competition, including more choices and lower

prices. That surely benefits the taxpayers. It also helps ensure that our

satisfied government customers do not face an unwarranted disruption of

services.

MCI takes great pride in our many years of service to our federal,

state and local government customers. We provide services to nearly every

federal government agency, and operate some of the most complex,

sophisticated and reliable network solutions ever deployed. Our performance

as a government contractor continues to meet and exceed the most exacting

standards. Our network is unmatched in scope and capability. We are

especially proud of our role in supporting our national-security agencies'

infrastructure, and we are gratified by the many positive comments about

our service from officials at the U.S. Department of Defense and other

national-security agencies. We provide a host of critical network solutions to

the federal government, and believe we have demonstrated - and continue to

demonstrate - a record that is unparalleled in its rapid response, flexibility

and dedication in supporting national-security initiatives, both at home and

abroad.

Mr. Chairman, MCI remains an innovative, responsible, cost-effective

competitor in the open marketplace. Having fallen victim to a corporate

fraud - perpetrated by a relative handful of senior executives, all of whom

have now been dismissed - MCI has taken vigorous action to restore the
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integrity of its procedures and its internal standards. MCI is determined to

live up to a high standard of ethical conduct that will set a positive example

for all other corporations to follow. MCI is reborn, realigned and ready for

competition. It is deeply regrettable that our business rivals, promoting their

own business goals, would seek to restrict choice, stifle innovation and limit

competition by attacking MCI - and thus would attempt to deny the nation's

consumers, and our government, of the proven services MCI provides.

Mr. Chairman, thank you for the opportunity to offer this testimony to

you today. I look forward to answering any questions that you and your

colleagues may have, and to providing any further information that the

Committee may desire.
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NICHOLAS DEB. KATZENBACH

33 GREENHOusE DRIVE TEL: (609) 924-8536
PRIN-CETO, N.J. 08540 FAR: (609) 924-6610

The Honorable Richard Durbin
United States Senate
332 Dirksen Office Building
Washington, D.C. 20510

September 6, 2003

Dear Senator Durbin:

Thank you for your letter of July 28 and the opportunity to respond t AT&T's

letter to you regarding the Iraq cellular network that MCI operates and maintains for the

Department of Defense. Just to be clear, this is a small network fro DOD use, not an

Iraq-wide commercial network. DOD has told MCI that this contract was awarded to

MCI after DOD duly considered its competitive choices. Although I have no firsthand

knowledge regarding other vendors that were considered, as was mentioned at the July

2 2 1d hearing, Bloomberg News Service reported that the Australian company, Telestra,

and its partner, ATT&T, lost the contract to MCI. The Bloomberg article is enclosed and

was given to the Judiciary Committee staff for inclusion in the hearing record.

We believe that MCI received the contract because we offered a good price,

could meet the customer's wartime planning and installation schedule and its service

delivery requirements. Further, MCI had the experience of establishing and operating

telecommunications networks in similar hostile environments, including Afghanistan,

Bosnia, Somalia, Haiti and Desert Storm. MCI employees, working with our Armed

Forces ad at great personal risk, set the Iraqi network up in less than two weeks after

arrival in Baghdad and continue to maintain it-

I have also enclosed a copy of a letter that one of our employees who has been

involved with the Iraqi cellular network wrote to Senator John Warner. The letter vividly

describes some of the di' rurlltances under which our employees are living and
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working in Iraq and the pride they take in doing their jobs. I am extremely proud of our

employees who volunteered for this assignment and I am equally proud that MCI could

be of service to our country.

Sincerely,

/Z
Nicholas deB. Katzenbac
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Telstra Misses Out on Iraq Mobile Contract,
Australian Says

2003-06-08 17:06 (New York)

June 9 (Bloomberg) -- Telstra Corp.'s failure
to win a contract to help rebuild Iraq's phone
network shows how hard it will be for Australian
companies to compete against U.S. businesses for
work there, the Australian newspaper reported.

Telstra, Australia's biggest phone company, bid
with AT&T Corp., to build a $45 million mobile
phone network in Iraq, the newspaper said. The
contract was awarded to WorldCom Inc., which has
never built a mobile network, and which fell into
bankruptcy last year after perpetrating a $11
billion fraud on investors, the newspaper said.

Telstra executives, including Phil Sporton,
the head of the company's network design and
construction unit, visited Baghdad three weeks ago
to look at building a general system for mobiles,
the newspaper said, citing Telstra spokesman
Stephen Morrison.

Telstra's share of the work would have been
worth less than A$10 million ($6.6 million).
Winning the contract could have helped Telstra win
a share of a further $1 billion of phone
infrastructure contracts there, the newspaper said.

(Australian, 6-9, Online)



117

MCI
July 21, 2003

Senator John Warner
225 Russell Senate Office Building
Washington, DC 20510

Dear Senator Warner:

I'm writing to inform you that MCI's cellular contract, in support of the Department of Defense
and other U.S. Agencies in Iraq, continues to be in the press for the wrong reasons. It has been
alleged that the contract was improperly sole-sourced to MCI and that MCI lacked the
experience necessary to deploy this network. Both of these allegations are untrue.

Although I am not personally aware of the details due to the sensitive nature of the contract, a
DOD official told me that it was a competitive contract. Recently, there was an article released
by Bloomberg indicating that AT&T teamed with the Australian company, Telstra, to pursue
this opportunity. So there was at least one other bidder for this contract.

As for our experience, MCI has supported the DOD in the past by establishing and operating
telecommunications networks in similarly hostile environments, including a cellular system in
Afghanistan, and other networks in Bosnia, Somalia, Haiti and Desert Storm. In the past, MCI
has been the go-to company for the DOD when it needed support in these situations.

I would like to share with you our experience to-date, in providing cell phone service in
Baghdad that is not being told by the media. MCI continues to work alongside the soldiers and
civilians in Iraq, providing desperately needed communications across much of the city of
Baghdad. It is the primary and most reliable means of communications locally and
internationally as satellite phone coverage is spotty and requires the user to be outside.

MCI employees travel the road between the airport and the "green zone" (where the Coalition
Provisional Authority (CPA) and V Corps HQ are located) many times daily. This is the same
road mentioned in an article in the Washington Post last week as being the deadliest road in
Iraq. Our mission requires we go into the heart of the city daily to install more cellular
antennas, perform maintenance and refuel generators.

Our employees have been fired at (a bullet hole in one of our Suburbans attests to that), have
had a narrow miss when a grenade was dropped from an overpass, have come upon Humvee's
destroyed by satchel charges or land mines, witnessed our troops being MedEvac'd after being
wounded or killed, have been shot at on top of buildings in downtown Baghdad while
installing cell towers/antennas, and have suffered the loss of friends we've made in Iraq. Our
employees have endured no water, no plumbing, no electricity, 120-degree heat day after day
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and long periods without a shower. They do this without complaint knowing their job is
critical, aware of the sacrifice that many Americans have already made.

Everyday is a challenge operating and maintaining the I I cell sites we have working. We drive
through the street of Baghdad pulling a 1000-gallon fuel tanker behind a Ford F-350 pickup for
refueling the generators. MCI employees understand the risk and know what an RPG would
do to them and the tanker. But they go out day after day, into increasingly hostile streets to
get the job done.

Senior government officials have acknowledged that the only thing that works well in Baghdad
is the cell phone system. The current system was never designed to handle the call volume
locally or internationally that it is being asked to support. Recently call blockage has been a
constant and our customers have been so concerned about adverse publicity in the US press
that they had been reluctant to add additional capacity even though it impacts their mission.
Late last week we were given permission to expand the system and rectify, what had been a
very sad state of affairs, especially considering young Americans were dying and political
maneuvering, largely driven by MCI's competitors, was the principle cause for the delay.

Given the criticism that MCI has received over our involvement with the DOD, one could
wonder whether we would bid on a similar contract in the future. I can tell you unequivocally
that we would, because it's the right thing to do ... because we are proud Americans.

As Paul Harvey says, "now you know the rest of the story". Thanks for taking the time to read
it.

Sincerely,

Marlin Forbes "
Director,
Defense and International Markets
MCI
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U.S. SENATOR PATRICK LEAHY
CONTACT: David Carle, 202-224-3693 VERMONT

Statement Of Senator Patrick Leahy
Senate Committee On The Judiciary
Hearing On WorldCom Bankruptcy

July 22, 2003

Like most Americans, I was outraged by the actions taken by WorldCom's top
executives, by their fraud, and by their attempts to escape responsibility for their
misdeeds. If reports are to be believed, the executives at WorldCom took steps that were
deceptive, unethical and illegal.

I vigorously supported Sarbanes-Oxley, the most sweeping corporate reform legislation
in decades, precisely because of the need to confront corporate fraud, like the debacle that
has since been presented by WorldCom. Working with Senator McCain and other
Senators, I sponsored many of the criminal and corporate accountability provisions in the
new law, including strong new criminal penalties for securities fraud and for failure to
comply with new document retention requirements. In addition, I worked on provisions
for corporate whistleblowers who alert us to this kind of fraud. I was honored to serve 6n
the HouseSenate conference committee.

In terms of sheer dollar amounts, WorldCom may have perpetuated one of the largest
corporate frauds in American history. WorldCom issued financial reports that grossly
exaggerated its income by more than $11 billion and its balance sheet by more than $75
million In doing this, WorldCom left its employees without a secure retirement. It also
took out enormous loans that could not be repaid, and in its failure, WorldCom threw the
telecommunications industry into disarray.

When WorldCom's fraud came to light, its creditors lost an estimated $200 billion in debt
and equity. That is three times the size of the Enron losses. In addition, at least 22 States
lost more than $2.6 billion in public retirement funds. In Vermont, WorldCom's
fraudulent actions reduced the State pension fund by $9 million. WorldCom's fraud hit
its own employees particularly hard. More than 22,000 employees lost their jobs and
incomes for their families, WorldCom's actions solidified a downward spiral in the
telecommunications sector, resulting in significant job losses and bankruptcies across the
industry and reduction in competitive alternatives for consumers.

In addition to the private, civil remedies being sought against WorldCom, the federal
government has responded on many levels. The Securities and Exchange Commission
and the Department of Justice have launched investigations. WorldCom has agreed to

-more

senator leahy @leahy.senate.gov
http://ileahy.senate.gov/
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pay a $750 million penalty to the SEC and to comply with corporate governance and
internal controls. WorldCom executives are under indictment, and some have pleaded
guilty to criminal charges. The General Services Administration is reviewing
WorldCom's fitness to hold government contracts, and the Internal Revenue Service is
reviewing the propriety of its claims to certain tax deductions and for refunds.

By the same token, our purpose as WorldCom goes forward and emerges from
bankruptcy proceedings should be the same here as it is in other bankruptcies: to divide
assets fairly, and, if possible, create an entity that will be able to compete and create jobs
in the future. Unless there is some reason to believe that the bankruptcy code is not
sufficient to respond to the failure of WorldCom, then the bankruptcy should proceed in
the ordinary course. Our bankruptcy laws are intended to attempt to achieve fairness
through a structured division of a debtor's assets, and our bankruptcy laws can also allow
companies to restructure and return to business. In this way, the bankruptcy code
attempts to prevent the situation in which a company that is capable of holding its own is
driven out of business. I would like to see competition in the telecommunications
industry be both fair and spirited.

I understand that there are significant concerns about the competitive landscape as
WorldCom emerges from bankruptcy. As a result of the bankruptcy proceeding,
WorldCom may have less debt than some of its competitors. Lowered debt ratios are a
serious concern and one that bankruptcy courts handle frequently. If, as we move
forward, there is some reason to believe the bankruptcy system is breaking down, we are
ready to step in and take appropriate action. Similarly, if the actions taken by the DOJ,
the SEC, the IRS, and the GSA are inadequate to the challenges presented in this
uniquely troubling situation, we should do whatever is necessary to help those agencies
chart the right course.
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Testimony of

Mark A. Neporent
Chief Operating Officer

Cerberus Capital Management, L.P.

on the Benefit of MCI's Reorganization to Creditors and the Economy

Committee on the Judiciary

United States Senate

July 22, 2003

My name is Mark Neporent and I am the Chief Operating Officer of Cerberus Capital
Management, L.P. Cerberus, together with its affiliates, manages and has full investment
discretion over funds and accounts with committed capital exceeding $9 billion. Cerberus is one
of the largest participants in the U.S. distressed debt, distressed securities, and reorganization
markets. Cerberus' investors include insurance companies, pension funds, endowments,
institutions, wealthy individuals and many fund-of-funds. We have been managing capital in
this sector for more than 15 years.

I have been engaged in the business of restructuring and reorganizing companies, both large and
small, as a partner in Schulte Roth & Zabel LLP, a large New York City based law firm, and as a
principal at Cerberus. Accordingly, I have first-hand experience with the utility of federal
bankruptcy law and policy and the delicate balancing of the diverse interests affected by those
laws and policies. I am also the co-chairman of the Official Creditors' Committee of
WorldCom/MCI's ("MCI") Chapter 11 bankruptcy case. The Committee, as the statutorily
mandated fiduciary representative of all unsecured creditors, represents the various classes of
creditors across the MCI corporate structure, with aggregate claims exceeding $40 billion.

MCI's creditors, employees and customers will be best served and protected by adherence to the
process envisioned by and incorporated in the Bankruptcy Code. Taking punitive action against
MCI, at the behest of its competitors, would undercut the longstanding and successful
implementation of the policies underlying the Bankruptcy Code and its role in our economy.

Even before federal bankruptcy law was substantively revised in 1978 with the passage of the
United States Bankruptcy Code, two separate and distinct policies have long guided the
bankruptcy process in the United States. 1 Those policies consist of a fresh start for financially
distressed companies and equality of treatment of its creditors, large and small. Congress
reiterated, and reinforced these policies 25 years ago when it enacted the Bankruptcy Code. 2

These policies, while designed to protect two different (albeit converging) interests, are equally
important to the success of the federal bankruptcy regime. Bankruptcy long ago lost its stigma,
and is widely recognized, not only in the United States, but in numerous other developed
countries that have modeled their bankruptcy laws after ours (i.e., Canada, Japan, Germany), as a
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legitimate and sometimes necessary corporate strategy in the context of a capitalist system. As
noted in a recent news article, "scores of businesses, some of them icons of American
industrialism, have gone through bankruptcy and emerged to become strong, vibrant concerns,
employing millions and offering consumers a wide variety of desirable goods and services.
Texaco, Remington Arms, Continental Airlines, Southland Corporation's 7-I1 stores - all have
declared bankruptcy and stayed in business." 3

Federal bankruptcy law is designed to favor reorganization rather than liquidation and to provide
debtors with a "fresh start" by affording a variety of protections to a company undergoing a
reorganization, including the ability to emerge from bankruptcy with a reduced debt load if its
creditors agree and certain tests are met. Just as important are the policies of absolute priority
(i.e., the statutory hierarchy which dictates the order of payment among creditors and
shareholders) and providing creditors a fair and equal opportunity to get paid. Creditors are to be
treated the same as every other similarly-situated creditor and are assured that they cannot be
forced to take less in a reorganization than they would receive in a liquidation.

The reorganization provisions contained in the Bankruptcy Code take each of these policies into
account by providing both debtors and creditors certain rights and protections under the law.
Indeed, MCI's bankruptcy case is an excellent example of how these policies are being
implemented effectively to take a tragic situation and salvage the maximum possible value for
creditors, shareholders, customers, employees and vendors . It is well documented that
WorldCom, Inc., MCI, and a number of their affiliates were forced to seek bankruptcy protection
in July 2002, largely due to the fraudulent activities of a handful of the top executives of a
company that, at the time, employed nearly 75,000 employees. Within a year of the filing of the
largest bankruptcy case in U.S. history, all employees even remotely connected to the fraud, and
the entire Board of Directors, were replaced. A dynamic new CEO, Michael Capellas, whose
integrity is beyond question, has been hired to lead MCI out of the woods. The financial
management team has been rebuilt around Robert Blakely, MCI's new CFO, and over 400 new
financial personnel. MCI has worked with Richard Breeden, former chairman of the SEC, to
shape MCI as a model of good corporate governance. Each of MCI's top 80 executives have
signed a comprehensive ethics contract and MCI has adopted a "zero-tolerance" ethics policy
firm wide. Within nine months after the filing, representatives of all major creditor
constituencies agreed on a reorganization plan. This would be remarkable in any case, and is
especially so in the largest bankruptcy case in history.

Since the announcement of its reorganization plan, a number of MCI's competitors have asserted
that it should be punished for the crimes of its former executives by either being forced to
liquidate or having its ability to service government contracts revoked. This is the functional
equivalent of a corporate death penalty - capital punishment of the enterprise for the
transgressions of a few rogue executives (who are now being pursued, rightfully so, by the
government and the victims of these executives' fraud). In doing so, those opposing MCI's
reorganization are completely ignoring the second fundamental policy of federal bankruptcy law,
namely that of protecting the thousands of creditors, including numerous individuals, banks,
pension funds, insurance companies, and endowments, not to mention over 55,000 innocent
employees who had nothing to do with the fraud.

2
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Overall, Chapter 11 of the Bankruptcy Code is intended to provide a debtor with the opportunity
to rehabilitate its business in all respects, to preserve jobs, and to maximize the value for
creditors. 4 Forcing MCI to liquidate or otherwise limit its activities or opportunities would not
accomplish any of these objectives. Instead, liquidation would cause MCI's extinction, leave
55,000 employees without jobs, negatively impact millions of residential and business customers
who rely on MCI for their critical telecommunications needs, dramatically reduce the return to
creditors, and adversely affect the competitive balance in the telecommunications sector (which
is exactly what MCI's opponents are trying to achieve under the guise of moral high ground).
Similarly, limitations imposed on MCI's servicing of government contracts would seriously and
unfairly constrict MCI's ongoing operations, not to mention the government's bargaining power
with local monopolies and other entrenched competitors. In addition, it would put the success of
MCI's plan of reorganization in jeopardy and leave tens of thousands of workers jobless and
reduce the anticipated return to creditors, not to mention create certain disruption and massive
cost to government operations currently serviced by MCI.

MCI provides services to nearly every federal government agency and to many states, operating
some of the most complex and sophisticated network solutions ever deployed. MCI's
performance as a government contractor continues to meet and exceed the most exacting
standards - it was never affected by the fraud - and its network is unmatched in scope and
capability. MCI's service levels are the best in the industry and are continuing to improve.

It is beyond doubt that MCI's reorganization plan provides creditors with a much greater chance
of recovery than does liquidation, which would literally throw away billions of dollars of value.
MCI's going-concern value is estimated to be approximately $12-15 billion, while its liquidation
value is only $4 billion. Not surprisingly, representatives of 90% of MCI's debt have quickly
and efficiently resolved their internecine differences - exactly as contemplated by the
Bankruptcy Code - and have given their support to MCI's proposed reorganization plan.

It is obvious that the only parties who would benefit from MCI's liquidation, elimination of its
aggregate viability and value, or restriction of or elimination of its ability to participate in
government contracts, are MCI's competitors and the powerful special interest groups that work
for these competitors. Neither the provisions of the Bankruptcy Code, nor the policies
promulgated thereby, are satisfied by such tactics. Essentially, these competitors and special
interest groups are attempting to gain a strategic advantage by seeking MCI's liquidation, The
competitors who propose the imposition of the corporate death penalty here have themselves
enjoyed decades of unchecked monopolistic advantage as the mega-combinations of the past
monopolies. These competitors built their franchises in an environment protected from
competition. Now, rather than turn their resources to competition and face MCI head-to-head on
the competitive landscape, they seek to eliminate the competition, or at least hamper it severely,
with misplaced and misguided attacks on innocent creditors, employees and customers.

The liquidation of MCI or diminution in its services in no way punishes those few individuals
responsible for forcing MCI into bankruptcy. These individuals have long since been removed.
There has been, at the creditors' insistence and with MCI's cooperation, a full "housecleaning"
both in management and of the Board of Directors. Likewise, the destruction of MCI will not
benefit creditors, employees, customers, vendors or the public interest. MCI's demise at the

3
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hands of its competitors will, instead, directly punish those who are specifically entitled to be
protected as a matter of public policy and law by forcing thousands of employees to lose their
jobs and thousands of creditors to receive billions less than they would otherwise receive through
reorganization - the exact opposite of a fundamental bankruptcy principle of value
maximization.

Some have urged that creditors be brushed aside as mere "vultures" and that the old
Worldcom/MCI shareholders who, for the most part, are institutions and not individuals, are the
only real victims of the fraud and insolvency. To be sure, the rogue senior executives at
WorldCom did mask the true financial picture and held or delayed the disclosure of the
information that led to the destruction of the value of WorldCom's equity. However, the reality
is that in March 2000 a variety of macroeconomic concerns began to take their toll on the
overall telecom market and, ultimately, resulted in an historic three year bear market from which
we are only now (maybe) beginning to emerge. These macroeconomic forces led to a decline of
over 40% in the Telecom Growth Index, while WorldCom's stock declined approximately 25%
over the corresponding period. 6 So, like the stock of virtually every company in the
telecommunications sector, WorldCom's stock was already in the process of plummeting at the
time the fraud was announced. Shareholders who did not cut their losses by selling during the
bear market likely lost most, or all, of their investment.

MCI's fraud did not create the telecom bubble, nor did it pop that bubble. The SEC noted, in
presentations to Judge Rakoff at the hearings on the SEC fine and settlement, that shareholders
did not give their money to MCI, they gave it to other market participants. 7 MCI "gained" not a
dollar from shareholders as a result of its fraud. The same is not true of MCI's creditors.
Creditors (the banks and bondholders) lent their money directly to MCI because MCI defrauded
them into doing so, MCI gained billions of dollars from creditors whose funds were used to
build the business and acquire the assets that MCI's competitors now say should be liquidated.
Common sense, not to mention the law, measures damages by the perpetrator's ill-gotten gains.
These "gains" came from the creditors, not the shareholders. This fundamental premise is,
likewise, recognized in the Bankruptcy Code's distribution hierarchy which requires that
creditors be repaid in full before equity holders are entitled to receive anything.

Destroying MCI will not benefit the misled shareholders. The shareholders are deep into the
process of using the legal system to obtain redress from the perpetrators of the fraud - the
handful of rogue executives - rather than the MCI corporate enterprise which is itself a victim of
fraud. MCI's creditors are entitled to rely on judicial and legal checks and balances - like
adherence to statute and the legislative policies embodied in the federal bankruptcy laws. MCI's
adversaries should not be permitted to make an end run around these laws and policies to serve
their own parochial interests.

Decades of successful federal bankruptcy policy has been premised upon rehabilitation and
reorganization, rather than liquidation, regardless of the cause of insolvency. Under the
Bankruptcy Code, fraud that leads to bankruptcy does not in any way prevent or limit the
reorganization of a corporate entity. Indeed, the recently-enacted Sarbanes-Oxley Act of 2002
continued and reaffirmed this policy by permitting corporations to obtain relief under the
Bankruptcy Code from claims arising from fraud, while revoking that privilege for individuals

4
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who commit certain crimes. 9 This underscores the distinction between individual corporate
officers that commit a fraud and the corporate entity that they victimized. This enables the
business that was victimized by the criminal activity of its management to be rehabilitated and
reorganized.

Further, the SEC has clearly voiced its support of MCI and its future success. '0 Specifically, the
SEC sought to put MCI on stable ground and to help it reorganize, thereby preserving thousands
of jobs and avoiding disruption of customer service, all while creating a model corporate citizen.
In approving the settlement between MCI and the SEC, Judge Rakoff recently found that these
efforts had been successful. In fact, the court noted that it was not aware of any large company
so thoroughly having "divorced itself from the misdeeds of the immediate past and undertaken
such extraordinary steps to prevent such misdeeds in the future." "

Additionally, Judge Rakoff dismissed the call for liquidation voiced by MCI's competitors,
noting that liquidation would "unfairly penalize" MCI's "innocent" employees, "remove a major
competitor from a market that involves significant barriers to entry, and set at naught [MCI's]
extraordinary efforts to become a model corporate citizen." 12 Further, the court clearly showed
its support for the bankruptcy policy of protecting creditors when it stated that liquidation would
"unfairly impact creditors" and that it "would undercut the basic tenets of bankruptcy
reorganization .... " which the court noted have "contributed materially to the conservation of
economic resources and the stability of the U.S. economy." 13

Accordingly, successful reorganizations by corporate debtors further national economic stability
and growth. Without the ability to reorganize, corporate debtors would be forced to lay off
thousands of employees annually, all while minimizing the return to creditors and reducing
competition in the marketplace.

MCI's successful reorganization is critical to the nation's economy in that it will further
competition and innovation. Consumers must have a robust field of telecom competitors to keep
prices in check and to drive the development of new products and services. Without MCI, the
telecommunications market would not be very different than it was prior to the breakup of
AT&T.

MCI is a remade company prepared to emerge from Chapter II as a robust contributor to the
global economy. In fact, MCI provides critical communication services for tens of thousands of
businesses and government agencies around the world. It carries approximately 30% of the
world's Internet traffic, with some of the world's most important financial institutions relying on
MCI, including NASDAQ, the London and Stockholm Stock Exchanges, and the Chicago Board
of Trade. Additionally, MCI provides key network and infrastructure support for numerous
federal government security and service agencies, including, to name a few, the Department of
Defense, the United States Navy and Coast Guard, the Federal Aviation Administration, the
United States Postal Service, and the Social Security Administration.

MCI's former senior management and directors have been removed and its 55,000 innocent
employees are working harder than ever to ensure future success. Federal bankruptcy policy is
being fully satisfied and followed in MCI's bankruptcy case as MCI is being afforded an

5
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opportunity to reorganize while the value returned to its creditors is being maximized. It is time
to move forward. MCI's new management and Board, and my Creditors' Committee, have
worked tirelessly for more than a year to provide the building blocks for the emergence of MCI
from bankruptcy and a chance to recover some of the billions of dollars lost at the hands of a few
dishonest and misguided executives. This Chapter II case is an exemplar of how Congress
envisioned the Bankruptcy Code to work. I can tell you from two decades of personal
experience - it does not often work this well. The Company, its creditors, and the system are to
be commended. Accordingly, the self-serving attempts by MCI's competitors to force
liquidation find no support in the law, public policy, or common sense and should be dismissed.

Thank you Chairman Hatch and members of the Committee for allowing me to share my views.
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Endnotes

H.R. REP. No. 95-595, at 285 (1977) (acknowledging "the two strong bankruptcy policies
of a fresh start for the debtor and the equality of treatment of all creditors").

2. "The purpose of a business reorganization case, unlike a liquidation case, is to restructure
a business's finances so that it may continue to operate, provide its employees with jobs,
pay its creditors and produce a return for its stockholders. The premise of business
reorganization is that assets that are used for production in the industry for which they
were designed are more valuable than those same assets sold for scrap. Often the return
on assets that a business can produce is inadequate to compensate those who have
invested in the business. Cash flow problems may develop, and require creditors, both
trade creditors and long-term lenders, to wait for payment of their claims. If the business
can extend or reduce its debts, it can often be returned to a viable state. It is more
economically efficient to reorganize than to liquidate because it preserves iobs and
assets." Id. at 220. (emphasis added).

3. Richard Lessner, Punishing Innocent Workers, Sacramento Bee, July 14, 2003, at
www.sacbee.com.

4. Bankruptcy is not a panacea. Although the commencement of a reorganization case has
lost its stigma, the negative impact of a filing can be great. The filing of a reorganization
case creates uncertainty with employees, whose loyalty and work ethic are critical to any
successful restructuring. It also creates uncertainty with vendors who may be reluctant to
provide goods and services for fear of not being paid, or who may impose draconian
payment terms to try and protect their interests which adversely effects working capital.
Customers may not wish to deal with a bankrupt entity and take their business elsewhere.
MCI has experienced more than its share of these consequences, but new management
has done a good job restoring confidence in MCI's long-term viability.

5. Based on reportable outages to the FCC in 2002. See chart attached as Exhibit A.

6. See chart attached as Exhibit B. Some of the major macroeconomic forces precipitating
the decline beginning in March 2000 included:

a. a perceived slowing in the growth rate of the Internet and data
transmissions;
b. a reduction in funding to negative cash flow Internet and technology
companies;
c. a surplus of data transmission capacity driven by technology
advancements and prior investments in capacity; and
d. a concomitant slowdown in capital expenditures.

7. SEC v. WorldCom, Inc., No. 02 Civ. 4963, Tr. of Hearing 27 (S.D.N.Y. June 11, 2003)
(comments of SEC).

7
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8. Despite the clear statutory distribution priority, the Creditors' Committee, out of a sense
of moral fairness approved a radical and voluntary departure from the priority and has
consented to $750 million of value being distributed to security holders under MCI's plan
of reorganization.

9. Sarbanes-Oxley Act of 2002, PL 107-204, § 803, 116 Stat 745 (2002).

10. SECv. WorldCom, Inc.. No. 02 Civ. 4963, 2003 WL 21523992 at **2-3 (S.D.N.Y. July
7, 2003) (approving MCI settlement with SEC).

11. Id. at 5.

12. Id. at 6-7.

13. Id. at 7.
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Ann D. Berkowitz
Project Manager – Federal Affairs

February 6, 2003

1300 I Street, NW
Suite 400 West
Washington, DC  20005
(202) 515-2539
(202) 336-7922 (fax)

Ex Parte

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, DC 20554

Re: Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No. 01-338; Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98; and
Deployment of Wireline Services Offering Advanced Telecommunications
Capability, CC Docket No. 98-147

Dear Ms. Dortch:

Yesterday, Ivan Seidenberg of Verizon had a telephone conversation with Chairman Powell to
discuss Verizon’s positions on the record in above proceeding.  The attached document was
provided to Chairman Powell following the conversation.  Please let me know if you have any
questions.

Sincerely,

Attachment

cc: Chairman Powell
C. Libertelli



Chairman Powell:

This is a brief follow up to your discussion today with Ivan Seidenberg.

First, with respect to broadband, I want to re-emphasize the importance of conducting a
service-specific impairment analysis, both from a legal and practical standpoint.

From a legal standpoint, the Act makes clear that a carrier may obtain "access to network
elements on an unbundled basis" only to the extent it is impaired in its ability "to provide the
services that it seeks to provide."   The FCC previously has conducted precisely this type of
service-specific analysis.  And it has been affirmed on this score by the D.C. Circuit, which has
pointedly noted that "it is is far from obvious to us that the FCC has the power, without an
impairment finding as to [the particular] services, to require that ILECs provide [access to
elements] for such services on an unbundled basis."

This does not mean that the FCC has to conduct a separate impairment analysis for every
individual service imaginable.  But it does require a separate impairment analysis for each
distinct product or service market, and the FCC has repeatedly (and correctly) found that
broadband is a separate and distinct product market.

Some have suggested that the FCC should do an impairment analysis that focuses on
facilities instead.  To the extent their objective is keep fiber facilities free from the taint of
unbundling and to restore investment incentves, the goal is laudable.  But an analysis focused
solely on facilities creates both legal and practical complications.  And the same result can be
reached through a properly conducted service-specific analysis that does not suffer from those
complications.

 From a legal standpoint, an impairment analysis focused on facilities cannot be squared
with the Act.  This is so because the Act does not require ILECs to turn over specific facilities
for competitors to use for any conceivable purpose.  As noted above, it only provides for
unbundled "access" to network elements to provide the "services" for which there is impairment.
And if the FCC is to provide the certainty necessary to foster investment, it is critical that it get
the legal framework right and make a clear cut finding that there is no impairment in the already
competitive broadband market.

A facilities-focused analysis presents practical problems as well.  A good example is the
analysis for hybrid fiber-copper loops.  Some have argued that the FCC should conclude that
carriers are not impaired with respect to all fiber loops so that those loops do not have to be
unbundled.  They would apply a different rule to hybrid fiber-copper loops, however.  The theory
for doing so appears to be that hybrid loops exist today, that carriers should have access to
technology that exists today, and that the area where investment still needs to be made is in
extending fiber to the curb or to the home.



The assumptions underlying this theory are mistaken.  Only about 15 percent of Verizon's
working lines are served over loops that contain fiber (though the fiber has capacity to serve a
somewhat higher percentage), not all loops that are partly fiber are capable of delivering a
broadband service, and, under existing rules, carriers do not have unbundled access to the fiber
portion of the loops in order to provide broadband services.

As a result, significant investment still needs to be made even in the case of hybrid loops.
And it's important to keep in mind that this is a step in the future evolution of the network as
fiber is extended farther toward the home.  Imposing an unbundling obligation, and creating a
class of carriers dependent on this configuration, would impede that evolution.  In addition, the
fact remains that competitors are not impaired in the broadband market, regardless of the type of
facilities at issue, and a finding that they are impaired over some technologies but not others is
not sustainable.

This does not mean that there is no way that carriers can obtain access to ILEC loops.  If
the loop is entirely copper, which is all carriers obtain unbundled access to today, the FCC can
adopt grandfather or transition provisions.  If the loop is partly fiber, carriers can get access at
negotiated, commercially reasonable rates.  But the FCC should not distort the impairment
analysis to create a new obligation to provide unbundled access at TELRIC rates, which is
antithetical to providing the investment incentives that are key to the continued development of
the broadband market.

Second, another critical issue involves recent proposals to change the rules for when
carriers can get access to combinations of  unbundled loops and transport (or EELs), and their
impact on the competitive special access market.

As I outlined in my recent letter on the subject, even a small change in these rules can
have dramatic consequences in terms of both the revenues at stake and the effect on facilities
investment.  In recent days, a number of parties have come forward with proposals to address
issues raised by smaller carriers, while attempting to protect the competitive special access
business.  Likewise, we have suggested ideas of our own to address the specific concerns that we
have heard articulated.  In the last minute rush of this proceeding, however, it's fair to say that no
party or the FCC has been able to really evaluate the ramifications of any of these proposals
fully.



This is a particular concern in this instance, because any changes could have the
unintended and unanticipated effect of undermining a market segment where the FCC has
succeeded in fostering meaningful facilities-based competition.  Experience shows that other
carriers will try to make something different of these proposals than is intended in order to
exploit an arbitrage opportunity between subsidized TELRIC rates and competitive special
access rates.  In particular, they will try to convert any unbundling obligation into a way to
supplant interstate access services bound for IXC's or ISP's POPs.  In addition, any rules
requiring combinations of elements need to be carefully considered to avoid creating a new class
of carriers that are dependent on UNEs and to avoid creating the equivalent of a new high
capacity UNE-platform for business customers.  As a result, we believe it is vitally important for
the FCC to obtain comment on the various proposals (which it could do on an expedited basis) in
order to fully understand the ramifications of those proposals.

William P. Barr





















William P. Barr 
Executive Vice President and General Counsel 

January 17,2003 

Verizon Communications 
1095 Avenue of the Americas 
New York, NY 10033 

Phone 212395.1689 
Fax 212.597.2567 

Honorable Michael Powell 
Chairman 
Federal Communications Commission 
445 Twelfth Street, SW 
Washington, DC 20554 

Dear Chairman Powell: 

I am writing to thank you for our last meeting and to follow up on a few key issues 
related to broadband. 

The ultimate task before the Commission in its various ongoing broadband proceedings, 
is to define an overall regulatory regime for broadband that will produce rational market-based 
incentives for investment by all facilities-based broadband providers. While the immediate issue 
in the Triennial Review is the unbundling rules for broadband, it is therefore important to address 
that issue with a view toward the ultimate resolution of all the inter-related broadband issues that 
are now pending. 

1. The broadband market is a separate and distinct market. 

The starting point of any broadband analysis is the fact that broadband is a separate and 
distinct market from the traditional services offered by either cable operators or phone 
companies. Even where these companies deliver their traditional services over the same wires as 
broadband, there should be no question that the broadband market is separate from both video 
distribution and traditional voice telephone service. 

The Commission confiied this analysis in its Cable Modem Declaratory Ruling, 17 
FCC Red 4798, ¶ 7 (2002), where it concluded that cable broadband is not a cable service. From 
this conclusion, it followed necessarily that cable broadband is not subject to the old rules 
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governing video distribution, including requirements to obtain local franchises, pay franchise 
fees to municipal authorities, and make broadband capacity available to interlopers seeking 
leased access. 

The situation for phone companies is the same. Even though our broadband services in 
many instances are delivered over the same wires as voice telephony, the broadband services 
(and the network capabilities used to provide them) should not be subject to the old rules 
governing narrowband services. 

The reason, as the Commission found in the order approving the AOL Time Warner 
merger and elsewhere, is that broadband is a distinct market from narrowband. See 16 FCC Red 
6547, ¶ 72 (2001). This market is already competitive, with multiple providers vying for the 
attention of consumers, and new technologies, such as satellite, fixed wireless and others, poised 
to expand their presence in the market. Investment is the key to this new market, as massive 
expenditures are required to transform old networks into new ones optimized to deliver 
broadband services, and to build entirely new networks delivering broadband over new 
technologies. 

As we have explained previously, there are several key hallmarks of an overall regulatory 
regime for the broadband market that will provide rational incentives to make these investments, 
and thereby promote the continued development of multiple facilities-based platforms. First, as 
it already has in the case of cable modem services, the Commission should permit all broadband 
transmission services to be provided under Title I. It should do so both when these transmission 
services are part of a bundled service offering (in which case they have long been classified as 
information services) and when they are offered on a stand-alone basis (in which case they 
should be classified as private carriage). Second, as it has for cable modem services, the 
Commission should make clear that its Computer Rules, which were designed for narrowband 
services at a time when local telephone companies were thought to have a bottleneck in that 
market, do not apply to broadband. Third, as is true for cable companies, the Commission 
should make clear that local telephone companies may provide access to ISPs and other content 
providers at commercially reasonable, negotiated rates (not regulated, cost-based rates). Fourth, 
and again as is already true for cable, local telephone companies should not be required to 
provide unbundled elements for use to provide broadband services. 

With respect to the specific unbundling issues in the Triennial Review, there is no 
question, as addressed further below, that all segments of the broadband market are both 
contestable and are being actively contested by multiple competing providers using their own 
facilities platforms. Under these circumstances, the Commission simply cannot, consistent with 
the terms of the Act and binding precedent from the Supreme Court and D.C. Circuit, find that 
there is any impairment with respect to broadband. To the extent the Commission finds that 
competing providers continue to be impaired with respect to voice services, that is an issue that it 
can (indeed, must) deal with separately. But it cannot let its conclusions with respect to the 
voice market infect its conclusions with respect to the broadband market. 
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2. The Commission must conduct a service-specific impairment analysis that addresses 
broadband separately from traditional voice services. 

The legal analysis that compels this result is straightforward. First, the Act itself 
prescribes a service-specific impairment analysis. This follows directly from the terms of the 
impairment standard itself, which requires the Commission to determine whether competing 
providers are impaired with respect to their ability “to provide the services that [they] seek to 
provide.” See Q 251(d)(2) (emphasis added). Indeed, the Commission itself has conducted 
precisely this type of service-specific impairment analysis in its prior orders. For example, in its 
Supplemental Order Clarification, 15 FCC Red 9587, ¶ 14 (2000), the Commission concluded 
that special access service constitutes a distinct product or service market, and therefore is 
subject to a separate impairment analysis under the terms of the Act. The D.C. Circuit expressly 
upheld that analysis in its CompTeZ decision, 309 F.3d 8, 12 (2002), and suggested that, while the 
issue was not squarely presented there, a service-specific analysis not only is permitted by the 
Act, but likely is compelled by the Act’s express terms. 

Of course, the Commission itself has recognized that a service-specific impairment 
analysis is appropriate for broadband, both in its UNE Remand and Line Sharing decisions where 
it analyzed broadband (which it referred to as advanced services) separately. Indeed, the need to 
perform a separate impairment analysis for broadband necessarily follows from the 
Commission’s repeated, and unquestionably correct, conclusion that broadband constitutes a 
separate and distinct market from traditional narrowband services. This means that in the current 
unbundling proceeding, the Commission must undertake separate impairment analyses for 
broadband services and for traditional voice services. 

Second, competing providers may obtain unbundled access only to those network 
capabilities they need to provide the services for which they are impaired. Again, this follows 
directly Ii-om the terms of the Act and the Commission’s previous orders. Under the express 
terms of the Act, incumbents are required only to provide competitors with “uccess to network 
elements on an unbundled basis” in order to provide the services for which they are impaired. 
See 3 25 1 (c)(3) (emphasis added). And, as the Commission has expressly found, what 
competitors get access to, consistent with the definitions in the Act, is the particular “features, 
functions, and capabilities” of the network facility at issue that allow them to provide the service 
for which they are impaired. See 3 153(29). Indeed, this is the very analysis adopted by the 
Commission in its Line Sharing decision, 14 FCC Red 20912, ¶ 19 (1999), where it defined the 
element that competitors could obtain access to as the capability to provide high speed data 
services over a copper loop. The D.C. Circuit expressly upheld this definitional analysis in its 
USTA decision, 290 F.3d 415,430 (2002). It also is consistent with the analysis the Commission 
has employed in any number of other decisions, from defining capacity on shared transport as an 
element to defining operator services as an element, that consistently have been upheld by the 
courts of appeals and even the Supreme Court. 

To put this latter point in practical terms, take the example of an incumbent that deploys 
an integrated fiber-based network architecture. If the Commission were to conclude that there 
are circumstances under which competitors are impaired with respect to some particular service 
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(such as voice), the incumbent would not have to unbundle the entire fiber loop and turn it over 
to the use of a competitor. Rather, the incumbent would merely have to provide competitors 
with access to the capability to provide the specific services for which the Commission 
concludes they are impaired. 

For analytical purposes, in other words, the Commission can conceive (and has) of the 
phone company wires as having two separate channels. The narrowband channel is used to 
provide traditional narrowband services, while the broadband channel is used to provide 
broadband services. Of course, from a purely technical standpoint, the two in some instances 
may be provided over separate wires, while in others they will be provided over a common 
integrated network. But the key conceptual point is that the broadband and narrowband channels 
must be addressed separately, and it is the narrowband channel alone that may be subject to any 
unbundling or other rules governing traditional voice services. 

3. The Commission should find that there is no impairment for broadband. 

As noted above, while the record here confi’nms that broadband is a developing market in 
which significant additional investments need to be made, it also clearly establishes that all 
segments of the broadband market are both contestable and are being actively contested by 
multiple providers vying to provide service over their own facilities platforms. 

In the larger business segment, which includes services such as Frame Relay and ATM, 
the major long distance carriers dominate. Indeed, AT&T, WorldCorn and Sprint control more 
than two-thirds of the retail market for Frame Relay and ATM services. 

In the residential segment, cable continues to dominate with approximately two-thirds of 
all residential broadband subscribers. In addition, two-way satellite services (that do not rely on 
a telephone uplink) are now available, and a variety of fixed wireless and other emerging 
technologies are entering in many areas as well. 

Some parties have argued that small business should be treated as a separate market 
segment. In contrast, the Commission previously has included small businesses along with 
residential customers as part of the mass-market segment. This makes good sense, because the 
same providers that serve the residential market also are vying to serve the small business 
market. 

Regardless of whether the Commission analyzes small businesses separately or as part of 
the mass market, however, it is clear that the small business segment is both contestable and 
being contested. Indeed, while the small business segment unquestionably is still developing, it 
is developing competitively. Although broadband providers initially focused on serving either 
residential customers or larger business customers, a number of competing platform providers 
have now tailored services specifically to meet the needs of smaller business customers and are 
moving to serve these customers. 
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Cable companies are moving especially aggressively to serve small businesses. As we 
have documented separately, six of the seven largest cable operators already have developed and 
offer a separately branded service for business customers. Several also have formed separate 
business units dedicated to providing broadband to business customers (such as Cox, Comcast 
and Charter). Cable operators have designed their services to provide the features that small 
businesses desire, such as high upstream bandwidth and the ability to use a single connection for 
multiple computers. According to analysts, cable operators were already providing cable modem 
service to between 600,000 and 700,000 business subscribers as of year-end 2002 - more than 40 
percent of all small business broadband - and this figure is projected to as much as triple over the 
next three years. And cable operators (such as Time Warner and Comcast) also are rolling out 
fiber-based data services capable of speeds of from 1 to 100 megabits by taking advantage of 
their existing fiber infrastructure and passive optical network technologies. 

Other broadband providers also are moving to serve small business customers. Two 
satellite providers - Hughes and StarBand - have begun providing two-way services (that do not 
rely on a telephone uplink) designed specifically for small businesses. Fixed wireless and other 
emerging services (including use of technologies such as WiFi for local distribution) also are 
alternatives in many areas. And many small business customers also are sufficiently clustered 
that entrants can readily overbuild broadband networks to serve them, and some competitors are 
doing precisely that. 

Small business customers in major central business districts have still other alternatives. 
Indeed, these central business districts are the areas that competitors moved into fust, even 
before the passage of the 1996 Act. And competitors that provide broadband services such as 
Frame Relay and ATM to larger business customers located in buildings in central business 
districts obviously could provide lower-speed versions of those services to small businesses in 
the buildings as well. Indeed, analysts estimate that approximately one-third of all Frame Relay 
services already are sold at fractional speeds. 

As even this brief summary makes clear, all segments of the broadband market are 
developing competitively. Under these circumstances, imposing an unbundling obligation on 
one, and only one, service provider would be affiatively counter-productive and, by 
handicapping one potential competitor, would jeopardize the continued development of this 
market segment on a competitive basis. 

Accordingly, the Commission should eliminate any requirement to provide unbundled 
access to elements of the incumbents’ networks for use to provide broadband services. This 
means that the previous line sharing requirement must be eliminated. Indeed, there simply is no 
way to impose a line sharing obligation consistent with the impairment standard in the Act or the 
D.C. Circuit’s USTA decision. As a purely transitional measure, however, existing customers 
could be grandfathered for some period of time. 

Likewise, the requirement to provide collocation at the remote terminal also should be 
eliminated. This obligation was imposed principally on the mistaken belief that, by providing a 
means of leasing the copper subloop portion of hybrid loop facilities, it would serve as a way of 
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providing broadband services in those circumstances. In practice, however, it has proven to 
serve no purpose, except to impose added cost, operational complexity and uncertainty on the 
incumbents. And, of course, if other carriers did come to roost in the middle of an incumbent’s 
loop, they would then claim that they were dependent on that configuration and that the 
incumbent should be forced to maintain it, triggering yet further investment-deterring litigation. 
Consequently, the requirement to provide collocation at the remote terminal should be eliminated 
along with the other broadband unbundling obligations. 

With respect to the local loop, the Commission should make clear that where incumbents 
have deployed fiber in the loop, they do not have to provide unbundled access to that loop for 
use to provide broadband services. To the extent competing carriers want to use the local 
telephone company’s network to provide broadband services, they may enter into voluntary 
negotiations to establish private carriage arrangements at commercially reasonable rates. Or, 
alternatively, they could negotiate voluntary partnering arrangements with satellite or cable 
providers, or invest in one of the many other developing technologies. 

Finally, in those areas where fiber has not yet been deployed in the loop, to the extent 
competing carriers provide broadband services by leasing an entire copper loop, the same 
conclusion logically applies. Nevertheless, the Commission could, as a purely transitional 
mechanism, establish a transition period of up to two years during which carriers could purchase 
the entire copper loop under existing rules in those areas where fiber has not been deployed, and 
continue to use it to provide broadband services. At the end of the transition period, however, 
carriers could only provide broadband services over all copper loops under negotiated private 
carriage arrangements at commercially reasonable rates. 

4. If the Commission finds that there is impairment with resnect to voice, it should limit 
any unbundling obligations to providing a voice grade capability. 

With respect to the separate analysis for voice services, one issue that the Commission 
obviously will have to address is whether competing providers are impaired in their ability to 
provide voice services where incumbents deploy new all fiber network architectures. 

As we (and others) have explained previously, we believe the correct answer is that 
carriers are not impaired in any meaningful sense even for voice under this scenario. On the 
contrary, the incumbent in this situation is building what amounts to an all new distribution 
network, and other providers have the same ability as the incumbent to do so. Indeed, 
competitors actually have an advantage to the extent they have a greater ability to target 
deployment of their fiber networks to the most lucrative customers. 

To the extent the Commission disagrees, however, any unbundling requirement it 
imposes should be limited to providing unbundled access to a voice grade capability to reach the 
customer. In the context of a fiber loop facility, this means that, in any circumstances where the 
Commission retains an unbundling obligation for voice, the requirement should be limited to 
providing a voice grade capability. 
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Today, where incumbents have deployed hybrid copper/fiber loops, they provide access 
for voice services either by providing access directly to the digital loop carrier (which is possible 
where universal digital loop carrier is present), or by providing access to a spare wpper loop 
(which is the only alternative where integrated digital loop carrier is present because it cannot be 
unbundled technically). Going forward, as incumbents deploy all fiber loop facilities, they 
likewise should have the choice of satisfying any obligation by providing access in some way to 
a voice grade capability over the new fiber network (essentially, the equivalent of a 64 kilobit 
signal in today’s technical parlance), or by providing access to a copper loop. 

Under no circumstances, however, should incumbents be left with an obligation to 
maintain two parallel networks. Any such requirement would merely inflate the cost and 
operational complexity of deploying new network architectures, and deter development of the 
network and the deployment of new broadband services. Indeed, in some places, existing 
facilities may have to be removed to make room for the new ones, in which case it may not even 
be possible (let alone economic) to maintain duplicate networks. 

This means that as incumbents deploy new network architectures, they need the option of 
moving any carriers that previously obtained unbundled copper loops onto the new fiber network 
(provided they have access to a voice grade capability over the fiber network). Otherwise, they 
will still be left with the burdens of maintaining two parallel networks. Accordingly, under all 
circumstances, incumbents should be able to move all such customers over to the new network 
within no more than a year after the new network is deployed in a given area, and sooner where 
circumstances warrant. This would allow carriers to continue to obtain access to a voice grade 
capability at unbundled element rates for so long as the Commission maintains an unbundling 
requirement. And, as noted above, ifthese carriers also want to provide broadband services over 
the new fiber network, they could do so under private carriage arrangements, at commercially 
reasonable rates. 

Finally, in all events, even if the Commission determines that there are some 
circumstances where incumbents must provide access to a voice grade capability once they have 
deployed fiber, there are two specific circumstances in which incumbents should not have to 
provide unbundled access to a voice grade capability. The first is in so-called “greenfield’ 
situations. These include new developments, office parks, or major buildings that have not 
previously received service and where any provider, whether the incumbent or a competitor, will 
be deploying facilities for the Fist time. The second is in wire centers where cable telephony is 
already available. Where there already is a second fully facilities-based wireline provider 
competing head-to-head, there is no justification for imposing an unbundling obligation on only 
one of those competitors. Nor can imposing such an obligation be squared with the impairment 
standard in the Act, since the market at that point is clearly contestable and is unquestionably 
being contested. 

5. The Commission can address issues relating to the unbundling of DS-1 canable loops 
separatelv from broadband. 
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As we have explained elsewhere, the Commission should eliminate the obligation to 
provide unbundled access to DS-1 capable loops in those areas where the Commission itself 
previously concluded that the market not only is contestable, but is already being contested 
through the use of competing carriers’ own facilities. Specifically, it should do so in those areas 
where it has concluded there is sufficient competition to provide pricing flexibility for special 
access loops (referred to as “channel terminations”). To date, Verizon has obtained such relief 
for approximately 25 percent of its wire centers. 

However, this is an issue that the Commission can address separately from broadband. 
This follows from the definitions that the Commission itself has used for broadband services and 
that Verizon previously proposed for use as a common defmition in all the ongoing broadband 
proceedings. For example, in the context of various merger review proceedings, the Commission 
has defmed “advanced services” (its moniker for broadband) primarily in terms of the particular 
technology employed. That definition encompasses services such as ADSL, IDSL, xDSL, Frame 
Relay and ATM that rely on packet&d technology and have the capability of supporting 
transmission speeds of at least 56 kilobits in each direction, but expressly excludes voice services 
and other traditional data services. In other contexts, the Commission has defined “advanced 
services” primarily based on speed to include services with a transmission speed of at least 200 
kilobits in both directions. The definition that Verizon proposed simply harmonizes the two by 
providing that broadband includes services that either rely on packetized technology or that have 
transmission speeds in excess of 200 kilobits in both direction, but excludes voice services and 
traditional (i.e., non-packetized) data services. 

Significantly, this definition would exclude DS- 1 capable loops from the definition of 
broadband. Indeed, when Verizon provides unbundled access to a DS- 1 loop, the signal 
delivered to a requesting carrier is not packetized but is capable of providing voice services and 
traditional data services. As a result, to the extent that competing carriers are using DS-1 capable 
loops to extend the reach of their own local telephone networks, they could continue to do so in 
any areas where the Commission maintains an unbundling obligation with respect to DS- 1 loops. 

By the same token, this definition would mean that competing providers are not entitled 
to unbundled network element rates ifthey use those loops to provide broadband services such as 
Frame Relay or ATM. But, so far as Verizon can determine, carriers do not use unbundled loops 
for this purpose anyway. And the simple fact is that the two major long distance carriers already 
dominate the Frame Relay and ATM business without using unbundled elements, controlling 
more than two-thirds of the retail business for these services. 

In addition, to the extent the Commission maintains a requirement to provide unbundled 
access to DS- 1 capable loops, it should tailor that requirement to the way the competing carriers 
claim they intend to use it. Specifically, competing carriers claim that they need access to DS- 1 
capable Joops as a transitional bridge to supplement their own local telephone network facilities 
while they continue to build out. 

Accordingly, the Commission should limit the period during which competitors get 
access to DS- 1 capable loops at unbundled element rates to two years from the date they obtain 
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access to a given loop. After that date, the price should revert to special access rates. That is a 
sufficient period of time to allow the carrier to build its own facility to replace that loop, while 
preserving its incentive to do so. And if the carrier chooses not to build its own facility, it can 
still use the existing loop to reach its customer; all that changes is the rate. 

Finally, of course, as we have explained at greater length separately, the Commission 
must retain its existing restrictions on the use of unbundled network elements to provide 
traditional special access services, i.e., in those situations where the requesting carrier seeks to 
use the requested network element to establish a connection between the customer’s premises 
and a carrier’s point of presence without providing “a significant amount of local exchange 
service.” 

6. The Commission should initiate a further oroceeding to determine the impact of the 
develonment of IP telephony on any remaining obligations it imposes here to provide access to a 
voice arade capabilitv on next generation networks. 

In the future, phone company networks will increasingly be designed to optimize their 
broadband functionality. And as voice-over-JP becomes a commercial reality, the voice market 
will be opened to a range of additional competitors. These developments will raise a host of 
new and important questions for the Commission to resolve, including the role that Ip-telephony 
competitors play in the Commission’s impairment analysis. 

Accordingly, the Commission should open a further proceeding to consider how the 
changes in network architecture spawned by broadband, and the development of voice-over-E, 
will affect the unbundling of voice service capabilities. 

In framing this further proceeding, as well as deciding the current one, the Commission 
should work to ensure that as markets for voice, video, and broadband data all converge, rules 
designed to spur entry into the traditional voice market do not retard the development of 
broadband networks. After all, the purpose of the Act was not to arrest the evolution of phone 
company networks, or to require phone companies to build networks in perpetuity that serve as 
convenient wholesale platforms for non-facilities based providers of narrowband services. Just 
like all firms, these would-be competitors must respond to changes in the marketplace, and 
should not be allowed to use the regulatory process to bind phone companies to the technologies 
or the networks of the past. 

Sincerely, 

WilliamP. Barr 
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Washington, DC  20005
(202) 515-2539
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Ex Parte

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th H Street, SW, Portals
Washington, DC 20554

Re: Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC
Docket No. 01-338; Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, CC Docket No. 96-98; and Deployment of Wireline Services
Offering Advanced Telecommunications Capability, CC Docket No. 98-147

Dear Ms. Dortch:

The attached letters from William Barr of Verizon were provided to Chairman Powell, Commissioner
Abernathy, Commissioner Adelstein, Commissioner Copps and Commissioner Martin respectively today.
Please place it on the record in the above proceeding.  Please let me know if you have any questions.

Sincerely,

Attachments

cc: Chairman Powell
Commissioner Abernathy
Commissioner Adelstein
Commissioner Martin
Commissioner Copps
J. Rogovin
L. Zaina
C. Libertelli
M. Brill
D. Gonzalez
J. Goldstein
W. Maher
J. Carlisle
M. Carey
R. Tanner
S. Bergmann
B. Olson
T. Navin



William P. Barr
Executive Vice President and General Counsel

December 17, 2002

Verizon Communications
1095 Avenue of the Americas
New York, NY 10036

Phone 212.395.1689
Fax 212.597.2587

The Honorable Michael Powell
Chairman
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Chairman Powell:

This is a follow up to my letter to you of October 16, 2002 in which I proposed a
framework for addressing the issues before the Commission in the pending review of its
unbundled network element rules.

My purpose here is to provide you with a copy of the attached letter, which elaborates on
certain of the points made in my October 16 correspondence discussing application of the Act’s
unbundling standard to the competitive special access market and to high-capacity facilities
generally.  Specifically, the attached letter elaborates on three crucial points:

First, as the Commission itself has recognized, special access today is a mature
competitive market, and that fact is due in part to previous Commission policies that promoted
the growth of facilities-based competition in this market segment.  To avoid jeopardizing this
competitive success story, it is critical that the Commission reconfirm existing restrictions on the
use of unbundled network elements to provide traditional special access service.

Second, with respect to high capacity DS-1 facilities that are used for local traffic, the
Commission itself has previously determined that, in areas where the Commission has granted
pricing flexibility to incumbent carriers, competing carriers already have made “irreversible
investments” in competing facilities.  Under the standards in the Act and the D.C. Circuit’s
orders, therefore, unbundling of high-capacity facilities cannot be required in these areas.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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Third, given the nature of the market segment at issue here, and the fact that competitors
can and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  Simply put, when competing carriers are
already successfully competing and serving customers using special access, allowing access to
the same facilities at UNE prices is an uneconomic arbitrage process that serves no competitive
purpose under the Act, and in fact injures facilities-based competition.  Consequently, the
availability of tariffed special access service provides additional support for eliminating
unbundling obligations in those areas where incumbents have qualified for pricing flexibility and
is an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements in
other areas.

Binding federal determinations that are consistent with these key principles are critical to
providing the certainty that promotes investment by competitors and incumbents alike.  And
promoting investment in the market segments served by dedicated high-capacity facilities is
particularly important because it is these higher-end markets that drive innovation in the
telecommunications business.

Sincerely,

William P. Barr

Attachment

cc: Commissioner Abernathy
Commissioner Adelstein
Commissioner Copps
Commissioner Martin
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Washington, DC  20005

December 17, 2002

William F. Maher
Chief, Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Mr. Maher:

The purpose of this letter is to address in greater detail the application of the Act’s
unbundling standards to high-capacity facilities – loops and dedicated transport.  In particular,
this letter elaborates on three central points addressed in William Barr’s letter to Chairman
Powell of October 16, 2002.  Because competition for the highest capacity services (DS-3 and
above) is pervasive, and there is virtually no reliance on unbundled elements for those services
today, this discussion focuses on unbundling requirements associated with dedicated DS-1
services.

•  First, at a bare minimum, the Commission should reconfirm restrictions on use of high-
capacity facilities to provide traditional special access service for long distance traffic,
because the evidence is overwhelming that competitors have captured a significant
percentage of this market segment without access to UNEs.

•  Second, with respect to use of high capacity facilities for local traffic, the Commission itself
already determined in its Pricing Flexibility Order that, in areas that qualify for either Phase I
or Phase II pricing flexibility, “competitors have made irreversible investments in facilities”
(14 FCC Rcd 14221, ¶ 77 (1999)); consequently, under the standards articulated by the D.C.
Circuit, no unbundled access to high-capacity facilities can be ordered in these areas.  A
binding federal determination to this effect is critical to providing the certainty that promotes
investment by competitors and incumbents alike.  And promoting investment in the market
segment served by dedicated high-capacity facilities is particularly important because it is
these higher-end markets that drive innovation in the telecommunications business.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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•  Third, given the nature of the market segment at issue here, and the fact that competitors can
and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  In particular, the availability of tariffed
special access service provides additional support for eliminating unbundling obligations in
those areas where incumbents have qualified for Phase I or Phase II pricing flexibility and is
an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements
in other areas.

1. Competitors Are Not “Impaired” If Particular Markets Are Contestable in the 
Absence of Unbundled Network Access

As an initial matter, four of the key legal principles established by the D.C. Circuit’s
decisions in United States Telecom Association v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA”)
and Competitive Telecommunications Association v. FCC, 309 F.3d 8 (D.C. Cir. 2002)
(“CompTel”) are particularly pertinent to the Commission’s analysis of these issues.

First, determination of circumstances where mandatory unbundling may be appropriate
under section 251(d)(2)’s impairment standard must be “linked (in some degree) to natural
monopoly” characteristics of an element.  Unbundling may be appropriate only if “genuinely
competitive provision of an element’s function [would be] wasteful” because “the cost
characteristics of an ‘element’ render it . . . unsuitable for competitive supply.”  USTA, 290 F.3d
at 427.  Under this standard, the Commission may require unbundling of a particular element
only in circumstances where unbundled access to the element is needed to permit requesting
carriers to compete in the particular market where the carrier seeks to offer service.  If the market
in question is subject to competitive entry – i.e., if the market is contestable – in the absence of
unbundled access to a particular element, competitors are not “impaired” within the meaning of
the statute.  That standard is unquestionably satisfied in cases where (1) a particular element has
been “significantly deployed on a competitive basis” (id. at 422); or (2) if a functional alternative
to the element is otherwise available either from the incumbent or “‘outside the incumbent’s
network.’” (id. at 429 (quoting AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 389 (1999)
(“AT&T”))).  Where markets are contestable without access to unbundled elements, the costs of
unbundling outweigh any possible benefit.  As the court noted,  “[e]ach unbundling of an
element imposes costs of its own, spreading the disincentive to invest in innovation and creating
complex issues of managing shared facilities.”  Id. at 427.

Second, the Commission must “consider the markets in which a competitor ‘seeks to
offer’ services and, at an appropriate level of generality, ground the unbundling obligation on
the competitor’s entry into those markets in which denial of the requested elements would in fact
impair the competitor’s ability to offer services.”  CompTel, 309 F.3d at 10 (quoting
Supplemental Order Clarification, 15 FCC Rcd 9587, ¶ 15 (2000)) (emphasis added).  One
aspect of that inquiry must be defining an appropriate geographic market in which to assess
impairment.  As the Commission held in its Pricing Flexibility Order, the task is “to define . . .
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geographic areas narrowly enough so that the competitive conditions within each area are
reasonably similar, yet broadly enough to be administratively workable.”  Pricing Flexibility
Order, ¶ 71.  There, the Commission held that “MSAs best reflect the scope of competitive entry,
and therefore are a logical basis for measuring the extent of competition.”  Id. at ¶ 72.  In
contrast, the Commission rejected a wire center by wire center analysis, both because it was
unnecessary to reflect the scope of competitive entry and because it would be administratively
unworkable.  The D.C. Circuit affirmed this Commission’s determination of the appropriate
geographic market for use in assessing competitive entry, and expressly rejected the argument
that it is necessary to carry out such an analysis wire center by wire center.  WorldCom, Inc. v.
FCC, 238 F.3d 449, 446-61 (D.C. Cir. 2001) (“WorldCom”).

Third, the Commission must consider evidence of impairment on a service-specific basis.
As the D.C. Circuit noted in upholding the Commission’s existing limitations on the use of
unbundled elements to provide special access services, “it is far from obvious to us that the FCC
has the power without an impairment finding as to nonlocal services, to require that ILECs
provide EELs for such services on an unbundled basis.”  Comptel, 309 F.3d at 13 (emphasis
added); see also USTA, 290 F.3d at 426 (suggesting that the statute requires “a more nuanced
concept of impairment” that considers “specific markets or market categories”).  To use an
example that is elaborated on below, in analyzing the need to unbundle high-capacity facilities,
the Commission should continue to evaluate the special access market for long distance traffic –
which has special characteristics for both functional and historical reasons – as a separate market
segment.

Fourth, because a finding of impairment is a prerequisite to imposing an unbundling
requirement, and that finding obviously must be based on substantial record evidence, the burden
is on the proponents of unbundling to demonstrate that the impairment standard has been
satisfied for a particular element in a relevant segment of the market.  This point is especially
important in cases such as this where there is no question that the facilities at issue already have
been significantly deployed on a competitive basis.  Under these circumstances, absent concrete
evidence to the contrary, the presumption has to be that the facilities are capable of being
competitively supplied both where they have been deployed and where they as yet have not.
Indeed, as the D.C. Circuit recognized, deployment of competitive facilities in certain markets
indicates that all markets with comparable characteristics are likewise contestable, even if
facilities have not actually been deployed.  See USTA, 290 F.3d at 422.  Or as Chairman Powell
put it at the time of the UNE Remand Order:  “evidence of CLEC [facilities] deployment
strongly suggests that CLECs are not significantly impaired without access . . . both in areas in
which CLECs have deployed [facilities] and areas in which they have not done so.”  15 FCC
Rcd 3696, 3927 (1999) (emphasis added).

2. The Commission Should Retain Its Restriction on Special Access Bypass

At a bare minimum, the Commission should confirm that high-capacity facilities need not
be made available – either alone or in combinations – for the provision of traditional special
access service, i.e., in those situations where the requesting carrier seeks to use the requested
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facilities to establish a connection between the customer’s premises and a carrier’s point of
presence without providing “a significant amount of local exchange service.”  See Supplemental
Order Clarification, ¶ 8.

As noted above, the D.C. Circuit has already held that the Commission was permitted –
indeed, required – by the terms of the Act to undertake a service-specific analysis that
distinguishes between the local and long-distance-access segments of the market.  CompTel, 309
F.3d at 13.  And when it comes to special access service for long distance traffic, the
Commission has correctly recognized that the extensive existing competition proves that
telecommunications carriers are not impaired in their ability to provide special access service
without access to unbundled elements.  To the contrary, the FCC has properly found that the
market for special access has become highly competitive in the absence of UNE access.
“Competitive access, which originated in the mid-1980s, is a mature source of [facilities-based]
competition in telecommunications markets.”  Supplemental Order Clarification, ¶ 18.  This is
true regardless of whether the special access traffic at issue is voice or data, as would be
expected because the facilities used for both types of traffic are the same.

The FCC’s prior decision to restrict the use of UNEs to provide special access service
was sound.  In the Supplemental Order Clarification, the Commission properly noted that “the
exchange access market occupies a different legal category from the market for telephone
exchange services.”  Supplemental Order Clarification, ¶ 14.  It was therefore impossible for the
Commission to grant competitors access to network elements “solely or primarily for use in the
exchange access market” without first finding that competitors are impaired in their ability to
provide special access services without access to UNEs.  Id. at ¶ 15.  Based on the record before
it, the Commission found no evidence that competitors in the special access market are impaired
without access to unbundled loops and transport:  “we generally do not impose such obligations
first and conduct our ‘impair’ inquiry afterwards.”  Id. at ¶ 16.  Moreover, to grant access could
cause “substantial market dislocations” by “undercut[ting] the market position of many facilities-
based competitive access providers.”  Id. at ¶¶ 7, 18.

The current record strongly supports those conclusions.  No party has introduced
evidence, let alone carried their burden of demonstrating, that competitors are impaired in the
provision of special access service.  To the contrary, the evidence is that competition has
continued to thrive in the rapidly expanding special access market without access to UNEs.
Competitors account for a third or more of total special access revenues nationwide, and their
share of the market has been growing rapidly.  See UNE Fact Report 2002 at III-1, IV-6, IV-7.
Competitors now have extensive local networks in place in most of the markets where special
access demand is concentrated.  A number of wholesale fiber suppliers also serve most major
markets.  And even in the areas where competitive facilities are not yet available, competing
providers have been able to compete successfully by reselling special access service purchased
from incumbents.  Competitors now provide more than 150 million voice-grade equivalent
special access and private lines using either their own facilities, the facilities of other competitive
suppliers, or by reselling ILEC special access service.  Such widespread and pervasive
competition establishes beyond serious dispute that the traditional special access market is
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contestable – that is, that competing providers can and do compete effectively in the special
access market without UNEs.  Consequently, the record here compels the conclusion that
competing providers are not impaired in their “ability to provide long distance or exchange
access service” without access to unbundled elements, including high capacity loops and
transport.  Cf. CompTel, 309 F.3d at 13.

Moreover, the Commission’s concerns about market dislocations and undermining the
market position of facilities-based competitors likewise require that the Commission affirm its
determination that competitors are not entitled to unbundled network elements to provide special
access service.  As the D.C. Circuit noted in its decision upholding the Commission’s existing
restrictions on the use of UNEs to provide special access, Congress “preferred ‘facilities-based
competition’ over ‘parasitic free-riding.’”  CompTel, 309 F.3d at 20.  It would be contrary to the
goals of the Act and this Commission’s policies to displace existing facilities-based competition
with “completely synthetic competition” using elements of the incumbents’ networks provided at
TELRIC rates.  See USTA, 290 F.3d at 424.  At a minimum, therefore, it is critical to maintain
restrictions on the use of unbundled elements to provide special access in order to avoid
disrupting this well functioning, competitive market.

Moreover, the current restrictions were proposed by a cross-industry group that included
major CLECs, and were expressly upheld by the D.C. Circuit in CompTel, 309 F.3d at 22.  While
some CLECs unquestionably have tried to game the current tests for determining whether the
substantial local traffic requirement is satisfied, overall the tests have proven to be workable.  In
fact, while some parties here rehash their previous claims that the tests are not administratively
feasible, the D.C. Circuit squarely rejected those claims, holding that “it is plain that supplying
the information is feasible, as the FCC has produced evidence that some carriers are taking
advantage of the safe harbors.”  Id.  If anything, the current tests are too lax and allow circuits to
be converted to sub-competitive TELRIC pricing even when they are used predominantly for
non-local traffic.  Given all of this, there is no basis for relaxing these existing restrictions
further, and doing so would serve only to undermine the mature facilities-based competition that
already exists.

This is equally true of the existing companion rule prohibiting “commingling” of
unbundled elements with special access services.  As the Commission explained to the D.C.
Circuit, this prohibition is “the only way to prevent carriers from using these units ‘solely or
primarily to bypass special access services,’” because “allowing commingling would allow
carriers to avoid the requirement that each customer be provided a significant amount of local
exchange service.”  Id. at 22-23.  The court agreed, and recognized that the prohibition is
necessary to prevent the “gaming” that otherwise would occur.  For example, as the court itself
pointed out, the absence of a commingling restriction would “allow the entire base of the loop or
‘channel termination’ portion of special access circuits to be converted into unbundled loops.”
Id. at 24.  And that, of course, would undermine the existing facilities-based competition that the
Commission sought to preserve and promote.
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3. Where ILECs Have Qualified for Pricing Flexibility, They Should Not Be
Required To Provide Unbundled Access to High Capacity Facilities

Even if CLECs plan to use high-capacity facilities to provide a substantial amount of
local exchange service – as opposed to solely or primarily special access service – they should
not have access to unbundled high capacity loops and transport where the market for local
services provided using these facilities is contestable without access to high capacity facilities at
UNE rates.  In those situations where competitive facilities already exist, provision of those
facilities is not merely contestable, but already contested.  Indeed, to require access in that
circumstance – i.e., where facilities have been “significantly deployed on a competitive basis”
(USTA, 290 F.3d at 422) – would violate the Supreme Court’s admonition that the Commission
cannot “blind itself to the availability of elements outside the incumbent’s network” (AT&T, 525
U.S. at 389).

It is critical that the Commission itself establish binding restrictions on incumbents’
unbundling obligations based on objective market conditions.  Clear, readily applied national
rules will provide stability and certainty, which will in turn promote investment and innovation
by competitors and incumbents alike.  And the Commission unquestionably has both the legal
authority and the obligation to establish binding national rules:  the Act gives “the Commission”
− not the states − the power to “determin[e] what network elements should be made available”
on an unbundled basis.  47 U.S.C. § 251(d).

Moreover, the Commission has already created an appropriate framework – and in a
series of subsequent orders already has applied that framework itself – for initially identifying
certain geographic markets where unbundling of high-capacity facilities cannot be required in its
Pricing Flexibility Order.  In that order, the Commission granted incumbents pricing flexibility
for special access services, conditioned on a showing that “market conditions in a particular area
warrant the relief at issue.”  Pricing Flexibility Order, ¶ 68.  The requisite showing focuses on
precisely the question that the courts have made clear must be considered before any unbundled
access may be required:  investment in competitive facilities.  Indeed, the Commission granted
relief specifically because it determined that certain geographic markets were contestable where
a significant portion of those geographic areas already were being contested – that is, competing
providers already had made sunk investments in competing facilities.

Thus, the Commission ruled that incumbents are to be granted “Phase I” regulatory relief
– that is, the ability to offer contract tariffs and volume and term discounts – once they can show
that “competitors have made irreversible investments in the facilities needed to provide the
services at issue.”  Id. at ¶ 69.  As the Commission found, such investment “is an important
indicator of . . . irreversible entry” because, even if a particular competitor does not succeed,
“that equipment remains available and capable of providing service in competition with the
incumbent.”  Id. at ¶ 80.  And to obtain “Phase II” relief, where the incumbent’s own rates are
effectively deregulated, the incumbent must make an even more extensive showing – that is, it
must show that the market not only is contestable, but that a sufficient portion of the geographic
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market at issue is actually being contested such that the market is workably competitive and
market forces alone will constrain the incumbent’s rates.  Id. at ¶ 69.

The Commission has established separate competitive triggers to allow pricing flexibility
for (1) dedicated transport and (2) service over high-capacity loops, known as “channel
terminations.”  See id. at ¶ 70.  Accordingly, a determination that “competitors have made
irreversible investments in the facilities needed” to provide dedicated transport establishes that
competitors are not impaired without unbundled access to an incumbent’s high-capacity
dedicated transport facilities.  If an incumbent has been granted Phase I relief with respect to
dedicated transport in a particular MSA, therefore, the Commission should not require provision
of unbundled access to dedicated transport.  The same logic applies to high-capacity loops:  in
any MSA where the Commission has granted Phase I relief for channel terminations under the
separate standard that applies to those facilities, the Commission should not require provision of
unbundled access to high capacity loops.

The Commission should definitively eliminate unbundling obligations wherever the
incumbent has qualified for either Phase I or Phase II relief.  Phase I triggers were specifically
designed to identify markets where there is “facilities-based competition with significant sunk
investment” and therefore an alternative to an incumbent’s facilities for the provision of service.
See id. at ¶ 80.  By contrast, Phase II relief – which essentially deregulates incumbents’ rates – is
granted in those markets where competitors have already “established a significant market
presence,” sufficient to constrain ILEC end-user pricing.  Id. at ¶ 141; see also id. at ¶ 77
(“competitors that are sufficiently entrenched to survive attempts by incumbents to exclude them
from the market [by lowering prices to end-users] may not yet have a sufficient market presence
to constrain prices throughout the MSA”).  Because the impairment analysis must focus on
“CLECs’ ability to provide . . . service,” (CompTel, 309 F.3d at 13 (emphasis added)), the
existence of mature competition – while more than sufficient to establish non-impairment – is not
necessary to demonstrate non-impairment.

The fact that an incumbent has been granted Phase I or Phase II pricing flexibility relief
in a particular area provides conclusive evidence that the corresponding network elements – i.e.,
high-capacity transport or loops – need not be made available on an unbundled basis in that area.
At the same time, the fact that an ILEC has not yet received such relief in a particular geographic
area – and such relief currently covers only 37 percent of Verizon’s wire centers (and a smaller
percentage of wire centers nationwide) – does not relieve the Commission of the need to conduct
an impairment inquiry with respect to these other areas.  To the contrary, competing carriers can
and have deployed competing facilities outside the areas where incumbents have been granted
pricing flexibility as well.  And if the segment of the local market served with high-capacity
facilities is contestable in the absence of unbundled access, granting such access would be
contrary to the “goals of the Act.”  AT&T, 525 U.S. at 388.  Accordingly, the Commission
should establish additional, objective triggers for the removal of high-capacity facilities from the
UNE list outside the areas where pricing flexibility has been granted.
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We continue to believe that the extensive evidence demonstrating that competing carriers
have widely deployed their own high-capacity facilities where there is demand for high-capacity
services shows that they are not impaired anywhere without the ability to purchase these
facilities from incumbents at artificially low TELRIC rates.  At an absolute minimum, however,
just as the Commission determined that “collocation can reasonably serve as a measure of
competition in a given market and predictor of competitive constraints upon future LEC
behavior” (WorldCom, 238 F.3d at 459), the Commission should likewise rule that, outside those
areas where pricing flexibility has been granted, high-capacity facilities do not have to be
available as UNEs in any wire center where there are two or more fiber-based collocated
competitors – regardless of the prevalence of collocation in the remainder of the MSA.  Such a
rule is fully supported by the Commission’s analysis in the Pricing Flexibility Order and the
D.C. Circuit’s subsequent affirmance:  collocation is a reliable indicator of sunk investment of a
type that proves that the markets served in that particular wire center are contestable.  Indeed, as
the Commission and the court each recognized, collocation tends to underestimate the degree of
facilities-based investment, “because it fails to account for the presence of competitors that do
not use collocation and have wholly bypassed incumbent LEC facilities.”  Pricing Flexibility
Order, ¶ 95.

Finally, as long as competitors have access to ILEC high-capacity facilities on an
unbundled basis, they have little incentive to deploy competing facilities.  For that reason, the
Commission should require that if high-capacity facilities are made available, any such
unbundling obligation should have a firm sunset date.

4. The Commission Must Consider the Availability of ILEC Tariffed Special
Access Services

The availability of tariffed special access services as an alternative means of serving
customers is an additional factor that must be taken into account as part of the Commission’s
impairment analysis.  Specifically, the availability of special access service is an additional
factor that supports removing the obligation to unbundle high capacity facilities in any areas
where the incumbent has qualified for pricing flexibility relief, and is also a factor that must be
taken into account in establishing objective standards to determine whether high capacity
facilities must be unbundled outside these areas.

Consideration of the availability of tariffed special access services as an alternative is
compelled by the language and logic of the Commission’s decision in the Supplemental Order
Clarification and the Court’s decisions in USTA and CompTel.  As the Commission has held, it is
appropriate to impose an “unbundling obligation” for purposes of offering a service in a
particular market only if “denial of the requested elements would in fact impair the competitor’s
ability to offer services” in that market.  Supplemental Order Clarification, ¶ 15 (emphasis
added); see CompTel, 309 F.3d at 10.  If markets are contestable without access to unbundled
network elements, that is the end of the matter.  Or to put it another way, if competing providers
are able to enter the market and compete successfully using a combination of tariffed special
access services purchased from the incumbent and their own facilities, they self-evidently are not
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impaired without access to unbundled elements.  Indeed, that is precisely the way that
competition developed in the long-distance market: competing carriers relied initially on services
purchased from AT&T under volume and term discount arrangements until they completed the
build out of their own facilities.  Likewise, special access services are available under tariffs that
include volume and term discounts, and carriers have the same ability as they do in the long
distance market to use these arrangements to supplement their own facilities as they complete the
build out of their networks.

Accordingly, competitors’ efforts to gain access to high-capacity facilities as UNEs is
exclusively about price, since the same function is served by purchasing high capacity facilities at
special access rates.  Providing access to facilities at TELRIC rates – rather than the competitive
rates available under tariff – simply encourages anti-competitive arbitrage, an uneconomic
wealth transfer from incumbents to competitors that discourages productivity and innovation and
penalizes investment.

In the case of those local customers served over high-capacity facilities, it is clearly the
case that other providers can and do compete successfully using existing special access services
purchased from incumbents and others to fill gaps in their networks.  Indeed, there is significant
marketplace evidence that proves that competitors that obtain high-capacity circuits from
incumbents (rather than provisioning them independently or purchasing from a third-party
supplier) rely on special access services far more often than on UNEs.  In Verizon’s region, for
example, competing carriers as a whole had obtained almost twice as many DS-1 circuits as
special access than as UNEs.  In addition, many competing carriers that obtain high capacity
circuits from incumbents do so entirely by purchasing special access service rather than UNEs.
In Verizon’s region, for example, there are several competing carriers that purchase all their DS-
1 circuits exclusively as special access, and many others that rely on special access primarily
(though not exclusively) to satisfy their demand for DS-1 circuits.  Based on a sample of nine of
the largest purchasers of special access, three purchase all of their DS-1 circuits as special
access, and five additional competing carriers purchase 80 percent or more of all of their DS-1
circuits as special access.

Moreover, there’s no real question that competing carriers are competing successfully
using tariffed special access services purchased from incumbents and others to provide local
services as well as to provide their own special access services for long distance traffic. This
makes sense given the nature of special access service and the markets served.  Tariffed special
access services are provided over dedicated point-to-point facilities deployed specifically to meet
the needs of carriers and business customers, not residential users.  For example, carriers can and
do use existing special access services to provide the direct link between customer premises and
their local networks (as opposed to a long distance carrier’s POP), including their equipment
collocated in incumbent’s central offices – even in circumstances where the ILEC provides no
service of any kind to the end-user customer directly.  This allows carriers to integrate the special
access circuits into their own local networks, and use them to carry customers’ local as well as
long distance traffic.  Using such services, providers have successfully competed for business
customers of all shapes and sizes, from the most concentrated and most lucrative
telecommunications consumers to small business customers.  For example, the customers that are



William H. Maher
December 17, 2002
Page 10

being served by competing carriers in this fashion range from donut shops and car dealerships to
law firms, doctor’s offices, brokerage branch offices, hospitals, and educational institutions.

There can thus be no doubt that there is already fierce competition to serve those
customers, both in the market for the customer-to-carrier connections themselves and in the
vertical telecommunications markets – including long-distance and local voice and data services
– in which high-capacity facilities provide an input.  Indeed, competing carriers have won
roughly 150 million voice grade equivalent lines using a combination of their own facilities and
special access circuits purchased from incumbents and others.  And they are competing
successfully in providing various services that use special access as an input, such as enterprise
long distance services, high-speed data services such as ATM and Frame Relay, and local
services provided to large business customers.  Indeed, a group of large business customers just
informed the WorldCom bankruptcy court that, “Sprint, AT&T and WorldCom account for over
90% of enterprise telecommunications usage and are widely viewed as the only interexchange
carriers capable of providing the full suite of network services required by major corporations.”
The evidence of such robust competition in vertical or adjacent markets establishes that access to
high-capacity facilities is no barrier to competition.  Cf. Advanced Health-Care v. Radford
Comm. Hosp., 910 F.2d 139, 150 (1990) (“[T]he central concern in an essential facilities claim is
whether market power in one market is being used to create or further a monopoly in another
market.”); USTA, 290 F.3d at 427 n.4.  Indeed, as this Commission has held, once such
competition exists, it can expand into additional market segments:  “large customers may create
the inducement for potential competitors to invest in sunk facilities which, once sunk, can be
used to serve adjacent smaller customers.”  Pricing Flexibility Order, ¶ 79.

Taking account of the availability of special access services as an alternative to
unbundling high-capacity facilities is especially appropriate in light of the unique characteristics
of special access.  The Commission has already concluded that special access services are
competitive, and that – in many markets – competition already constrains special access retail
prices, and competitors have used special access in combination with their own facilities to enter
local markets.  Taking into account the availability of competitive special access service in this
context thus does not compel the conclusion, for example, that the possibility of competing by
reselling incumbents’ retail services would eliminate the need to unbundle local loops for
provision of local voice service.  But under the specific circumstances here, where tariffed
special access services can and are being used to compete successfully, it would be reversible
error for the Commission to fail to take that alternative into account in conducting its impairment
analysis.

Finally, Verizon’s opponents claim that the only reason they buy Verizon’s special access
services is because they have been unable to obtain the equivalent services as UNEs.  As an
initial matter, as we have explained at length elsewhere, Verizon does provide unbundled high-
capacity facilities wherever such facilities exist.  The instances in which it does not do so are
those where the requested facilities do not exist, and, therefore, they could not be provided
without investing in and deploying new facilities or equipment or without undertaking significant
construction work.  That is entirely consistent with the Act, which the Commission has
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recognized “does not require [Verizon] to construct network elements . . . for the sole purpose of 
unbundling those elements for . . . other carriers.” See, e.g., Virginia Arbitration Non-Cost 
Order, CC 00-218, DA 02-1731, ¶ 468 (rel. July 17,2002). Moreover, even in those instances, 
the simple fact is that Verizon will build facilities for use by competing carriers to the same 
extent as it will for its own retail customers, and will make the newly constructed facilities 
available at competitive special access rates (which, in contrast to sub-competitive TELRIC 
rates, provide at least an opportunity to recover the costs of constructing the facilities). 

More fundamentally, however, the opponents’ claim misses the point entirely. 
Regardless of the reason they use special access services purchased from Verizon to compete, 
the fact of the matter is that they have demonstrated they are able to enter and compete 
successfully by using those services. While they no doubt would prefer to pay the artificially 
low TELRIC rates, that proves nothing. If competing carriers are able to enter and compete 
using a combination of special access and their own facilities (as these carriers have), then they 
self-evidently are not impaired without access to the same facilities at UNE rates. And providing 
access to these facilities at artificially low rates under these circumstances would merely 
undermine the continued growth of facilities-based competition and flout the directives of the 
D.C. Circuit. 

Sincerely, 

Michael E. Glover 
Senior Vice President and 
Deputy General Counsel 

//gT- /&II? 
Susanne Guyer 
Senior Vice-President 
Federal Regulatory Affairs 
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Verizon Communications
1095 Avenue of the Americas
New York, NY 10036

Phone 212.395.1689
Fax 212.597.2587

The Honorable Kathleen Abernathy
Commissioner
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Commissioner Abernathy:

This is a follow up to my letter to Chairman Powell of October 16, 2002 in which I
proposed a framework for addressing the issues before the Commission in the pending review of
its unbundled network element rules.

My purpose here is to provide you with a copy of the attached letter, which elaborates on
certain of the points made in my October 16 correspondence discussing application of the Act’s
unbundling standard to the competitive special access market and to high-capacity facilities
generally.  Specifically, the attached letter elaborates on three crucial points:

First, as the Commission itself has recognized, special access today is a mature
competitive market, and that fact is due in part to previous Commission policies that promoted
the growth of facilities-based competition in this market segment.  To avoid jeopardizing this
competitive success story, it is critical that the Commission reconfirm existing restrictions on the
use of unbundled network elements to provide traditional special access service.

Second, with respect to high capacity DS-1 facilities that are used for local traffic, the
Commission itself has previously determined that, in areas where the Commission has granted
pricing flexibility to incumbent carriers, competing carriers already have made “irreversible
investments” in competing facilities.  Under the standards in the Act and the D.C. Circuit’s
orders, therefore, unbundling of high-capacity facilities cannot be required in these areas.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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Third, given the nature of the market segment at issue here, and the fact that competitors
can and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  Simply put, when competing carriers are
already successfully competing and serving customers using special access, allowing access to
the same facilities at UNE prices is an uneconomic arbitrage process that serves no competitive
purpose under the Act, and in fact injures facilities-based competition.  Consequently, the
availability of tariffed special access service provides additional support for eliminating
unbundling obligations in those areas where incumbents have qualified for pricing flexibility and
is an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements in
other areas.

Binding federal determinations that are consistent with these key principles are critical to
providing the certainty that promotes investment by competitors and incumbents alike.  And
promoting investment in the market segments served by dedicated high-capacity facilities is
particularly important because it is these higher-end markets that drive innovation in the
telecommunications business.

Sincerely,

William P. Barr

Attachment

cc: Chairman Powell
Commissioner Adelstein
Commissioner Copps
Commissioner Martin



1300 I Street, NW
Suite 400 West
Washington, DC  20005

December 17, 2002

William F. Maher
Chief, Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Mr. Maher:

The purpose of this letter is to address in greater detail the application of the Act’s
unbundling standards to high-capacity facilities – loops and dedicated transport.  In particular,
this letter elaborates on three central points addressed in William Barr’s letter to Chairman
Powell of October 16, 2002.  Because competition for the highest capacity services (DS-3 and
above) is pervasive, and there is virtually no reliance on unbundled elements for those services
today, this discussion focuses on unbundling requirements associated with dedicated DS-1
services.

•  First, at a bare minimum, the Commission should reconfirm restrictions on use of high-
capacity facilities to provide traditional special access service for long distance traffic,
because the evidence is overwhelming that competitors have captured a significant
percentage of this market segment without access to UNEs.

•  Second, with respect to use of high capacity facilities for local traffic, the Commission itself
already determined in its Pricing Flexibility Order that, in areas that qualify for either Phase I
or Phase II pricing flexibility, “competitors have made irreversible investments in facilities”
(14 FCC Rcd 14221, ¶ 77 (1999)); consequently, under the standards articulated by the D.C.
Circuit, no unbundled access to high-capacity facilities can be ordered in these areas.  A
binding federal determination to this effect is critical to providing the certainty that promotes
investment by competitors and incumbents alike.  And promoting investment in the market
segment served by dedicated high-capacity facilities is particularly important because it is
these higher-end markets that drive innovation in the telecommunications business.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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•  Third, given the nature of the market segment at issue here, and the fact that competitors can
and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  In particular, the availability of tariffed
special access service provides additional support for eliminating unbundling obligations in
those areas where incumbents have qualified for Phase I or Phase II pricing flexibility and is
an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements
in other areas.

1. Competitors Are Not “Impaired” If Particular Markets Are Contestable in the 
Absence of Unbundled Network Access

As an initial matter, four of the key legal principles established by the D.C. Circuit’s
decisions in United States Telecom Association v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA”)
and Competitive Telecommunications Association v. FCC, 309 F.3d 8 (D.C. Cir. 2002)
(“CompTel”) are particularly pertinent to the Commission’s analysis of these issues.

First, determination of circumstances where mandatory unbundling may be appropriate
under section 251(d)(2)’s impairment standard must be “linked (in some degree) to natural
monopoly” characteristics of an element.  Unbundling may be appropriate only if “genuinely
competitive provision of an element’s function [would be] wasteful” because “the cost
characteristics of an ‘element’ render it . . . unsuitable for competitive supply.”  USTA, 290 F.3d
at 427.  Under this standard, the Commission may require unbundling of a particular element
only in circumstances where unbundled access to the element is needed to permit requesting
carriers to compete in the particular market where the carrier seeks to offer service.  If the market
in question is subject to competitive entry – i.e., if the market is contestable – in the absence of
unbundled access to a particular element, competitors are not “impaired” within the meaning of
the statute.  That standard is unquestionably satisfied in cases where (1) a particular element has
been “significantly deployed on a competitive basis” (id. at 422); or (2) if a functional alternative
to the element is otherwise available either from the incumbent or “‘outside the incumbent’s
network.’” (id. at 429 (quoting AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 389 (1999)
(“AT&T”))).  Where markets are contestable without access to unbundled elements, the costs of
unbundling outweigh any possible benefit.  As the court noted,  “[e]ach unbundling of an
element imposes costs of its own, spreading the disincentive to invest in innovation and creating
complex issues of managing shared facilities.”  Id. at 427.

Second, the Commission must “consider the markets in which a competitor ‘seeks to
offer’ services and, at an appropriate level of generality, ground the unbundling obligation on
the competitor’s entry into those markets in which denial of the requested elements would in fact
impair the competitor’s ability to offer services.”  CompTel, 309 F.3d at 10 (quoting
Supplemental Order Clarification, 15 FCC Rcd 9587, ¶ 15 (2000)) (emphasis added).  One
aspect of that inquiry must be defining an appropriate geographic market in which to assess
impairment.  As the Commission held in its Pricing Flexibility Order, the task is “to define . . .
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geographic areas narrowly enough so that the competitive conditions within each area are
reasonably similar, yet broadly enough to be administratively workable.”  Pricing Flexibility
Order, ¶ 71.  There, the Commission held that “MSAs best reflect the scope of competitive entry,
and therefore are a logical basis for measuring the extent of competition.”  Id. at ¶ 72.  In
contrast, the Commission rejected a wire center by wire center analysis, both because it was
unnecessary to reflect the scope of competitive entry and because it would be administratively
unworkable.  The D.C. Circuit affirmed this Commission’s determination of the appropriate
geographic market for use in assessing competitive entry, and expressly rejected the argument
that it is necessary to carry out such an analysis wire center by wire center.  WorldCom, Inc. v.
FCC, 238 F.3d 449, 446-61 (D.C. Cir. 2001) (“WorldCom”).

Third, the Commission must consider evidence of impairment on a service-specific basis.
As the D.C. Circuit noted in upholding the Commission’s existing limitations on the use of
unbundled elements to provide special access services, “it is far from obvious to us that the FCC
has the power without an impairment finding as to nonlocal services, to require that ILECs
provide EELs for such services on an unbundled basis.”  Comptel, 309 F.3d at 13 (emphasis
added); see also USTA, 290 F.3d at 426 (suggesting that the statute requires “a more nuanced
concept of impairment” that considers “specific markets or market categories”).  To use an
example that is elaborated on below, in analyzing the need to unbundle high-capacity facilities,
the Commission should continue to evaluate the special access market for long distance traffic –
which has special characteristics for both functional and historical reasons – as a separate market
segment.

Fourth, because a finding of impairment is a prerequisite to imposing an unbundling
requirement, and that finding obviously must be based on substantial record evidence, the burden
is on the proponents of unbundling to demonstrate that the impairment standard has been
satisfied for a particular element in a relevant segment of the market.  This point is especially
important in cases such as this where there is no question that the facilities at issue already have
been significantly deployed on a competitive basis.  Under these circumstances, absent concrete
evidence to the contrary, the presumption has to be that the facilities are capable of being
competitively supplied both where they have been deployed and where they as yet have not.
Indeed, as the D.C. Circuit recognized, deployment of competitive facilities in certain markets
indicates that all markets with comparable characteristics are likewise contestable, even if
facilities have not actually been deployed.  See USTA, 290 F.3d at 422.  Or as Chairman Powell
put it at the time of the UNE Remand Order:  “evidence of CLEC [facilities] deployment
strongly suggests that CLECs are not significantly impaired without access . . . both in areas in
which CLECs have deployed [facilities] and areas in which they have not done so.”  15 FCC
Rcd 3696, 3927 (1999) (emphasis added).

2. The Commission Should Retain Its Restriction on Special Access Bypass

At a bare minimum, the Commission should confirm that high-capacity facilities need not
be made available – either alone or in combinations – for the provision of traditional special
access service, i.e., in those situations where the requesting carrier seeks to use the requested
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facilities to establish a connection between the customer’s premises and a carrier’s point of
presence without providing “a significant amount of local exchange service.”  See Supplemental
Order Clarification, ¶ 8.

As noted above, the D.C. Circuit has already held that the Commission was permitted –
indeed, required – by the terms of the Act to undertake a service-specific analysis that
distinguishes between the local and long-distance-access segments of the market.  CompTel, 309
F.3d at 13.  And when it comes to special access service for long distance traffic, the
Commission has correctly recognized that the extensive existing competition proves that
telecommunications carriers are not impaired in their ability to provide special access service
without access to unbundled elements.  To the contrary, the FCC has properly found that the
market for special access has become highly competitive in the absence of UNE access.
“Competitive access, which originated in the mid-1980s, is a mature source of [facilities-based]
competition in telecommunications markets.”  Supplemental Order Clarification, ¶ 18.  This is
true regardless of whether the special access traffic at issue is voice or data, as would be
expected because the facilities used for both types of traffic are the same.

The FCC’s prior decision to restrict the use of UNEs to provide special access service
was sound.  In the Supplemental Order Clarification, the Commission properly noted that “the
exchange access market occupies a different legal category from the market for telephone
exchange services.”  Supplemental Order Clarification, ¶ 14.  It was therefore impossible for the
Commission to grant competitors access to network elements “solely or primarily for use in the
exchange access market” without first finding that competitors are impaired in their ability to
provide special access services without access to UNEs.  Id. at ¶ 15.  Based on the record before
it, the Commission found no evidence that competitors in the special access market are impaired
without access to unbundled loops and transport:  “we generally do not impose such obligations
first and conduct our ‘impair’ inquiry afterwards.”  Id. at ¶ 16.  Moreover, to grant access could
cause “substantial market dislocations” by “undercut[ting] the market position of many facilities-
based competitive access providers.”  Id. at ¶¶ 7, 18.

The current record strongly supports those conclusions.  No party has introduced
evidence, let alone carried their burden of demonstrating, that competitors are impaired in the
provision of special access service.  To the contrary, the evidence is that competition has
continued to thrive in the rapidly expanding special access market without access to UNEs.
Competitors account for a third or more of total special access revenues nationwide, and their
share of the market has been growing rapidly.  See UNE Fact Report 2002 at III-1, IV-6, IV-7.
Competitors now have extensive local networks in place in most of the markets where special
access demand is concentrated.  A number of wholesale fiber suppliers also serve most major
markets.  And even in the areas where competitive facilities are not yet available, competing
providers have been able to compete successfully by reselling special access service purchased
from incumbents.  Competitors now provide more than 150 million voice-grade equivalent
special access and private lines using either their own facilities, the facilities of other competitive
suppliers, or by reselling ILEC special access service.  Such widespread and pervasive
competition establishes beyond serious dispute that the traditional special access market is
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contestable – that is, that competing providers can and do compete effectively in the special
access market without UNEs.  Consequently, the record here compels the conclusion that
competing providers are not impaired in their “ability to provide long distance or exchange
access service” without access to unbundled elements, including high capacity loops and
transport.  Cf. CompTel, 309 F.3d at 13.

Moreover, the Commission’s concerns about market dislocations and undermining the
market position of facilities-based competitors likewise require that the Commission affirm its
determination that competitors are not entitled to unbundled network elements to provide special
access service.  As the D.C. Circuit noted in its decision upholding the Commission’s existing
restrictions on the use of UNEs to provide special access, Congress “preferred ‘facilities-based
competition’ over ‘parasitic free-riding.’”  CompTel, 309 F.3d at 20.  It would be contrary to the
goals of the Act and this Commission’s policies to displace existing facilities-based competition
with “completely synthetic competition” using elements of the incumbents’ networks provided at
TELRIC rates.  See USTA, 290 F.3d at 424.  At a minimum, therefore, it is critical to maintain
restrictions on the use of unbundled elements to provide special access in order to avoid
disrupting this well functioning, competitive market.

Moreover, the current restrictions were proposed by a cross-industry group that included
major CLECs, and were expressly upheld by the D.C. Circuit in CompTel, 309 F.3d at 22.  While
some CLECs unquestionably have tried to game the current tests for determining whether the
substantial local traffic requirement is satisfied, overall the tests have proven to be workable.  In
fact, while some parties here rehash their previous claims that the tests are not administratively
feasible, the D.C. Circuit squarely rejected those claims, holding that “it is plain that supplying
the information is feasible, as the FCC has produced evidence that some carriers are taking
advantage of the safe harbors.”  Id.  If anything, the current tests are too lax and allow circuits to
be converted to sub-competitive TELRIC pricing even when they are used predominantly for
non-local traffic.  Given all of this, there is no basis for relaxing these existing restrictions
further, and doing so would serve only to undermine the mature facilities-based competition that
already exists.

This is equally true of the existing companion rule prohibiting “commingling” of
unbundled elements with special access services.  As the Commission explained to the D.C.
Circuit, this prohibition is “the only way to prevent carriers from using these units ‘solely or
primarily to bypass special access services,’” because “allowing commingling would allow
carriers to avoid the requirement that each customer be provided a significant amount of local
exchange service.”  Id. at 22-23.  The court agreed, and recognized that the prohibition is
necessary to prevent the “gaming” that otherwise would occur.  For example, as the court itself
pointed out, the absence of a commingling restriction would “allow the entire base of the loop or
‘channel termination’ portion of special access circuits to be converted into unbundled loops.”
Id. at 24.  And that, of course, would undermine the existing facilities-based competition that the
Commission sought to preserve and promote.
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3. Where ILECs Have Qualified for Pricing Flexibility, They Should Not Be
Required To Provide Unbundled Access to High Capacity Facilities

Even if CLECs plan to use high-capacity facilities to provide a substantial amount of
local exchange service – as opposed to solely or primarily special access service – they should
not have access to unbundled high capacity loops and transport where the market for local
services provided using these facilities is contestable without access to high capacity facilities at
UNE rates.  In those situations where competitive facilities already exist, provision of those
facilities is not merely contestable, but already contested.  Indeed, to require access in that
circumstance – i.e., where facilities have been “significantly deployed on a competitive basis”
(USTA, 290 F.3d at 422) – would violate the Supreme Court’s admonition that the Commission
cannot “blind itself to the availability of elements outside the incumbent’s network” (AT&T, 525
U.S. at 389).

It is critical that the Commission itself establish binding restrictions on incumbents’
unbundling obligations based on objective market conditions.  Clear, readily applied national
rules will provide stability and certainty, which will in turn promote investment and innovation
by competitors and incumbents alike.  And the Commission unquestionably has both the legal
authority and the obligation to establish binding national rules:  the Act gives “the Commission”
− not the states − the power to “determin[e] what network elements should be made available”
on an unbundled basis.  47 U.S.C. § 251(d).

Moreover, the Commission has already created an appropriate framework – and in a
series of subsequent orders already has applied that framework itself – for initially identifying
certain geographic markets where unbundling of high-capacity facilities cannot be required in its
Pricing Flexibility Order.  In that order, the Commission granted incumbents pricing flexibility
for special access services, conditioned on a showing that “market conditions in a particular area
warrant the relief at issue.”  Pricing Flexibility Order, ¶ 68.  The requisite showing focuses on
precisely the question that the courts have made clear must be considered before any unbundled
access may be required:  investment in competitive facilities.  Indeed, the Commission granted
relief specifically because it determined that certain geographic markets were contestable where
a significant portion of those geographic areas already were being contested – that is, competing
providers already had made sunk investments in competing facilities.

Thus, the Commission ruled that incumbents are to be granted “Phase I” regulatory relief
– that is, the ability to offer contract tariffs and volume and term discounts – once they can show
that “competitors have made irreversible investments in the facilities needed to provide the
services at issue.”  Id. at ¶ 69.  As the Commission found, such investment “is an important
indicator of . . . irreversible entry” because, even if a particular competitor does not succeed,
“that equipment remains available and capable of providing service in competition with the
incumbent.”  Id. at ¶ 80.  And to obtain “Phase II” relief, where the incumbent’s own rates are
effectively deregulated, the incumbent must make an even more extensive showing – that is, it
must show that the market not only is contestable, but that a sufficient portion of the geographic
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market at issue is actually being contested such that the market is workably competitive and
market forces alone will constrain the incumbent’s rates.  Id. at ¶ 69.

The Commission has established separate competitive triggers to allow pricing flexibility
for (1) dedicated transport and (2) service over high-capacity loops, known as “channel
terminations.”  See id. at ¶ 70.  Accordingly, a determination that “competitors have made
irreversible investments in the facilities needed” to provide dedicated transport establishes that
competitors are not impaired without unbundled access to an incumbent’s high-capacity
dedicated transport facilities.  If an incumbent has been granted Phase I relief with respect to
dedicated transport in a particular MSA, therefore, the Commission should not require provision
of unbundled access to dedicated transport.  The same logic applies to high-capacity loops:  in
any MSA where the Commission has granted Phase I relief for channel terminations under the
separate standard that applies to those facilities, the Commission should not require provision of
unbundled access to high capacity loops.

The Commission should definitively eliminate unbundling obligations wherever the
incumbent has qualified for either Phase I or Phase II relief.  Phase I triggers were specifically
designed to identify markets where there is “facilities-based competition with significant sunk
investment” and therefore an alternative to an incumbent’s facilities for the provision of service.
See id. at ¶ 80.  By contrast, Phase II relief – which essentially deregulates incumbents’ rates – is
granted in those markets where competitors have already “established a significant market
presence,” sufficient to constrain ILEC end-user pricing.  Id. at ¶ 141; see also id. at ¶ 77
(“competitors that are sufficiently entrenched to survive attempts by incumbents to exclude them
from the market [by lowering prices to end-users] may not yet have a sufficient market presence
to constrain prices throughout the MSA”).  Because the impairment analysis must focus on
“CLECs’ ability to provide . . . service,” (CompTel, 309 F.3d at 13 (emphasis added)), the
existence of mature competition – while more than sufficient to establish non-impairment – is not
necessary to demonstrate non-impairment.

The fact that an incumbent has been granted Phase I or Phase II pricing flexibility relief
in a particular area provides conclusive evidence that the corresponding network elements – i.e.,
high-capacity transport or loops – need not be made available on an unbundled basis in that area.
At the same time, the fact that an ILEC has not yet received such relief in a particular geographic
area – and such relief currently covers only 37 percent of Verizon’s wire centers (and a smaller
percentage of wire centers nationwide) – does not relieve the Commission of the need to conduct
an impairment inquiry with respect to these other areas.  To the contrary, competing carriers can
and have deployed competing facilities outside the areas where incumbents have been granted
pricing flexibility as well.  And if the segment of the local market served with high-capacity
facilities is contestable in the absence of unbundled access, granting such access would be
contrary to the “goals of the Act.”  AT&T, 525 U.S. at 388.  Accordingly, the Commission
should establish additional, objective triggers for the removal of high-capacity facilities from the
UNE list outside the areas where pricing flexibility has been granted.
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We continue to believe that the extensive evidence demonstrating that competing carriers
have widely deployed their own high-capacity facilities where there is demand for high-capacity
services shows that they are not impaired anywhere without the ability to purchase these
facilities from incumbents at artificially low TELRIC rates.  At an absolute minimum, however,
just as the Commission determined that “collocation can reasonably serve as a measure of
competition in a given market and predictor of competitive constraints upon future LEC
behavior” (WorldCom, 238 F.3d at 459), the Commission should likewise rule that, outside those
areas where pricing flexibility has been granted, high-capacity facilities do not have to be
available as UNEs in any wire center where there are two or more fiber-based collocated
competitors – regardless of the prevalence of collocation in the remainder of the MSA.  Such a
rule is fully supported by the Commission’s analysis in the Pricing Flexibility Order and the
D.C. Circuit’s subsequent affirmance:  collocation is a reliable indicator of sunk investment of a
type that proves that the markets served in that particular wire center are contestable.  Indeed, as
the Commission and the court each recognized, collocation tends to underestimate the degree of
facilities-based investment, “because it fails to account for the presence of competitors that do
not use collocation and have wholly bypassed incumbent LEC facilities.”  Pricing Flexibility
Order, ¶ 95.

Finally, as long as competitors have access to ILEC high-capacity facilities on an
unbundled basis, they have little incentive to deploy competing facilities.  For that reason, the
Commission should require that if high-capacity facilities are made available, any such
unbundling obligation should have a firm sunset date.

4. The Commission Must Consider the Availability of ILEC Tariffed Special
Access Services

The availability of tariffed special access services as an alternative means of serving
customers is an additional factor that must be taken into account as part of the Commission’s
impairment analysis.  Specifically, the availability of special access service is an additional
factor that supports removing the obligation to unbundle high capacity facilities in any areas
where the incumbent has qualified for pricing flexibility relief, and is also a factor that must be
taken into account in establishing objective standards to determine whether high capacity
facilities must be unbundled outside these areas.

Consideration of the availability of tariffed special access services as an alternative is
compelled by the language and logic of the Commission’s decision in the Supplemental Order
Clarification and the Court’s decisions in USTA and CompTel.  As the Commission has held, it is
appropriate to impose an “unbundling obligation” for purposes of offering a service in a
particular market only if “denial of the requested elements would in fact impair the competitor’s
ability to offer services” in that market.  Supplemental Order Clarification, ¶ 15 (emphasis
added); see CompTel, 309 F.3d at 10.  If markets are contestable without access to unbundled
network elements, that is the end of the matter.  Or to put it another way, if competing providers
are able to enter the market and compete successfully using a combination of tariffed special
access services purchased from the incumbent and their own facilities, they self-evidently are not
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impaired without access to unbundled elements.  Indeed, that is precisely the way that
competition developed in the long-distance market: competing carriers relied initially on services
purchased from AT&T under volume and term discount arrangements until they completed the
build out of their own facilities.  Likewise, special access services are available under tariffs that
include volume and term discounts, and carriers have the same ability as they do in the long
distance market to use these arrangements to supplement their own facilities as they complete the
build out of their networks.

Accordingly, competitors’ efforts to gain access to high-capacity facilities as UNEs is
exclusively about price, since the same function is served by purchasing high capacity facilities at
special access rates.  Providing access to facilities at TELRIC rates – rather than the competitive
rates available under tariff – simply encourages anti-competitive arbitrage, an uneconomic
wealth transfer from incumbents to competitors that discourages productivity and innovation and
penalizes investment.

In the case of those local customers served over high-capacity facilities, it is clearly the
case that other providers can and do compete successfully using existing special access services
purchased from incumbents and others to fill gaps in their networks.  Indeed, there is significant
marketplace evidence that proves that competitors that obtain high-capacity circuits from
incumbents (rather than provisioning them independently or purchasing from a third-party
supplier) rely on special access services far more often than on UNEs.  In Verizon’s region, for
example, competing carriers as a whole had obtained almost twice as many DS-1 circuits as
special access than as UNEs.  In addition, many competing carriers that obtain high capacity
circuits from incumbents do so entirely by purchasing special access service rather than UNEs.
In Verizon’s region, for example, there are several competing carriers that purchase all their DS-
1 circuits exclusively as special access, and many others that rely on special access primarily
(though not exclusively) to satisfy their demand for DS-1 circuits.  Based on a sample of nine of
the largest purchasers of special access, three purchase all of their DS-1 circuits as special
access, and five additional competing carriers purchase 80 percent or more of all of their DS-1
circuits as special access.

Moreover, there’s no real question that competing carriers are competing successfully
using tariffed special access services purchased from incumbents and others to provide local
services as well as to provide their own special access services for long distance traffic. This
makes sense given the nature of special access service and the markets served.  Tariffed special
access services are provided over dedicated point-to-point facilities deployed specifically to meet
the needs of carriers and business customers, not residential users.  For example, carriers can and
do use existing special access services to provide the direct link between customer premises and
their local networks (as opposed to a long distance carrier’s POP), including their equipment
collocated in incumbent’s central offices – even in circumstances where the ILEC provides no
service of any kind to the end-user customer directly.  This allows carriers to integrate the special
access circuits into their own local networks, and use them to carry customers’ local as well as
long distance traffic.  Using such services, providers have successfully competed for business
customers of all shapes and sizes, from the most concentrated and most lucrative
telecommunications consumers to small business customers.  For example, the customers that are
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being served by competing carriers in this fashion range from donut shops and car dealerships to
law firms, doctor’s offices, brokerage branch offices, hospitals, and educational institutions.

There can thus be no doubt that there is already fierce competition to serve those
customers, both in the market for the customer-to-carrier connections themselves and in the
vertical telecommunications markets – including long-distance and local voice and data services
– in which high-capacity facilities provide an input.  Indeed, competing carriers have won
roughly 150 million voice grade equivalent lines using a combination of their own facilities and
special access circuits purchased from incumbents and others.  And they are competing
successfully in providing various services that use special access as an input, such as enterprise
long distance services, high-speed data services such as ATM and Frame Relay, and local
services provided to large business customers.  Indeed, a group of large business customers just
informed the WorldCom bankruptcy court that, “Sprint, AT&T and WorldCom account for over
90% of enterprise telecommunications usage and are widely viewed as the only interexchange
carriers capable of providing the full suite of network services required by major corporations.”
The evidence of such robust competition in vertical or adjacent markets establishes that access to
high-capacity facilities is no barrier to competition.  Cf. Advanced Health-Care v. Radford
Comm. Hosp., 910 F.2d 139, 150 (1990) (“[T]he central concern in an essential facilities claim is
whether market power in one market is being used to create or further a monopoly in another
market.”); USTA, 290 F.3d at 427 n.4.  Indeed, as this Commission has held, once such
competition exists, it can expand into additional market segments:  “large customers may create
the inducement for potential competitors to invest in sunk facilities which, once sunk, can be
used to serve adjacent smaller customers.”  Pricing Flexibility Order, ¶ 79.

Taking account of the availability of special access services as an alternative to
unbundling high-capacity facilities is especially appropriate in light of the unique characteristics
of special access.  The Commission has already concluded that special access services are
competitive, and that – in many markets – competition already constrains special access retail
prices, and competitors have used special access in combination with their own facilities to enter
local markets.  Taking into account the availability of competitive special access service in this
context thus does not compel the conclusion, for example, that the possibility of competing by
reselling incumbents’ retail services would eliminate the need to unbundle local loops for
provision of local voice service.  But under the specific circumstances here, where tariffed
special access services can and are being used to compete successfully, it would be reversible
error for the Commission to fail to take that alternative into account in conducting its impairment
analysis.

Finally, Verizon’s opponents claim that the only reason they buy Verizon’s special access
services is because they have been unable to obtain the equivalent services as UNEs.  As an
initial matter, as we have explained at length elsewhere, Verizon does provide unbundled high-
capacity facilities wherever such facilities exist.  The instances in which it does not do so are
those where the requested facilities do not exist, and, therefore, they could not be provided
without investing in and deploying new facilities or equipment or without undertaking significant
construction work.  That is entirely consistent with the Act, which the Commission has
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recognized “does not require [Verizon] to construct network elements . . . for the sole purpose of 
unbundling those elements for . . . other carriers.” See, e.g., Virginia Arbitration Non-Cost 
Order, CC 00-218, DA 02-1731, ¶ 468 (rel. July 17,2002). Moreover, even in those instances, 
the simple fact is that Verizon will build facilities for use by competing carriers to the same 
extent as it will for its own retail customers, and will make the newly constructed facilities 
available at competitive special access rates (which, in contrast to sub-competitive TELRIC 
rates, provide at least an opportunity to recover the costs of constructing the facilities). 

More fundamentally, however, the opponents’ claim misses the point entirely. 
Regardless of the reason they use special access services purchased from Verizon to compete, 
the fact of the matter is that they have demonstrated they are able to enter and compete 
successfully by using those services. While they no doubt would prefer to pay the artificially 
low TELRIC rates, that proves nothing. If competing carriers are able to enter and compete 
using a combination of special access and their own facilities (as these carriers have), then they 
self-evidently are not impaired without access to the same facilities at UNE rates. And providing 
access to these facilities at artificially low rates under these circumstances would merely 
undermine the continued growth of facilities-based competition and flout the directives of the 
D.C. Circuit. 

Sincerely, 

Michael E. Glover 
Senior Vice President and 
Deputy General Counsel 

//gT- /&II? 
Susanne Guyer 
Senior Vice-President 
Federal Regulatory Affairs 



William P. Barr
Executive Vice President and General Counsel

December 17, 2002

Verizon Communications
1095 Avenue of the Americas
New York, NY 10036

Phone 212.395.1689
Fax 212.597.2587

The Honorable Jonathan Adelstein
Commissioner
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Commissioner Adelstein:

This is a follow up to my letter to Chairman Powell of October 16, 2002 in which I
proposed a framework for addressing the issues before the Commission in the pending review of
its unbundled network element rules.

My purpose here is to provide you with a copy of the attached letter, which elaborates on
certain of the points made in my October 16 correspondence discussing application of the Act’s
unbundling standard to the competitive special access market and to high-capacity facilities
generally.  Specifically, the attached letter elaborates on three crucial points:

First, as the Commission itself has recognized, special access today is a mature
competitive market, and that fact is due in part to previous Commission policies that promoted
the growth of facilities-based competition in this market segment.  To avoid jeopardizing this
competitive success story, it is critical that the Commission reconfirm existing restrictions on the
use of unbundled network elements to provide traditional special access service.

Second, with respect to high capacity DS-1 facilities that are used for local traffic, the
Commission itself has previously determined that, in areas where the Commission has granted
pricing flexibility to incumbent carriers, competing carriers already have made “irreversible
investments” in competing facilities.  Under the standards in the Act and the D.C. Circuit’s
orders, therefore, unbundling of high-capacity facilities cannot be required in these areas.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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Third, given the nature of the market segment at issue here, and the fact that competitors
can and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  Simply put, when competing carriers are
already successfully competing and serving customers using special access, allowing access to
the same facilities at UNE prices is an uneconomic arbitrage process that serves no competitive
purpose under the Act, and in fact injures facilities-based competition.  Consequently, the
availability of tariffed special access service provides additional support for eliminating
unbundling obligations in those areas where incumbents have qualified for pricing flexibility and
is an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements in
other areas.

Binding federal determinations that are consistent with these key principles are critical to
providing the certainty that promotes investment by competitors and incumbents alike.  And
promoting investment in the market segments served by dedicated high-capacity facilities is
particularly important because it is these higher-end markets that drive innovation in the
telecommunications business.

Sincerely,

William P. Barr

Attachment

cc: Chairman Powell
Commissioner Abernathy
Commissioner Copps
Commissioner Martin



1300 I Street, NW
Suite 400 West
Washington, DC  20005

December 17, 2002

William F. Maher
Chief, Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Mr. Maher:

The purpose of this letter is to address in greater detail the application of the Act’s
unbundling standards to high-capacity facilities – loops and dedicated transport.  In particular,
this letter elaborates on three central points addressed in William Barr’s letter to Chairman
Powell of October 16, 2002.  Because competition for the highest capacity services (DS-3 and
above) is pervasive, and there is virtually no reliance on unbundled elements for those services
today, this discussion focuses on unbundling requirements associated with dedicated DS-1
services.

•  First, at a bare minimum, the Commission should reconfirm restrictions on use of high-
capacity facilities to provide traditional special access service for long distance traffic,
because the evidence is overwhelming that competitors have captured a significant
percentage of this market segment without access to UNEs.

•  Second, with respect to use of high capacity facilities for local traffic, the Commission itself
already determined in its Pricing Flexibility Order that, in areas that qualify for either Phase I
or Phase II pricing flexibility, “competitors have made irreversible investments in facilities”
(14 FCC Rcd 14221, ¶ 77 (1999)); consequently, under the standards articulated by the D.C.
Circuit, no unbundled access to high-capacity facilities can be ordered in these areas.  A
binding federal determination to this effect is critical to providing the certainty that promotes
investment by competitors and incumbents alike.  And promoting investment in the market
segment served by dedicated high-capacity facilities is particularly important because it is
these higher-end markets that drive innovation in the telecommunications business.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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•  Third, given the nature of the market segment at issue here, and the fact that competitors can
and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  In particular, the availability of tariffed
special access service provides additional support for eliminating unbundling obligations in
those areas where incumbents have qualified for Phase I or Phase II pricing flexibility and is
an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements
in other areas.

1. Competitors Are Not “Impaired” If Particular Markets Are Contestable in the 
Absence of Unbundled Network Access

As an initial matter, four of the key legal principles established by the D.C. Circuit’s
decisions in United States Telecom Association v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA”)
and Competitive Telecommunications Association v. FCC, 309 F.3d 8 (D.C. Cir. 2002)
(“CompTel”) are particularly pertinent to the Commission’s analysis of these issues.

First, determination of circumstances where mandatory unbundling may be appropriate
under section 251(d)(2)’s impairment standard must be “linked (in some degree) to natural
monopoly” characteristics of an element.  Unbundling may be appropriate only if “genuinely
competitive provision of an element’s function [would be] wasteful” because “the cost
characteristics of an ‘element’ render it . . . unsuitable for competitive supply.”  USTA, 290 F.3d
at 427.  Under this standard, the Commission may require unbundling of a particular element
only in circumstances where unbundled access to the element is needed to permit requesting
carriers to compete in the particular market where the carrier seeks to offer service.  If the market
in question is subject to competitive entry – i.e., if the market is contestable – in the absence of
unbundled access to a particular element, competitors are not “impaired” within the meaning of
the statute.  That standard is unquestionably satisfied in cases where (1) a particular element has
been “significantly deployed on a competitive basis” (id. at 422); or (2) if a functional alternative
to the element is otherwise available either from the incumbent or “‘outside the incumbent’s
network.’” (id. at 429 (quoting AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 389 (1999)
(“AT&T”))).  Where markets are contestable without access to unbundled elements, the costs of
unbundling outweigh any possible benefit.  As the court noted,  “[e]ach unbundling of an
element imposes costs of its own, spreading the disincentive to invest in innovation and creating
complex issues of managing shared facilities.”  Id. at 427.

Second, the Commission must “consider the markets in which a competitor ‘seeks to
offer’ services and, at an appropriate level of generality, ground the unbundling obligation on
the competitor’s entry into those markets in which denial of the requested elements would in fact
impair the competitor’s ability to offer services.”  CompTel, 309 F.3d at 10 (quoting
Supplemental Order Clarification, 15 FCC Rcd 9587, ¶ 15 (2000)) (emphasis added).  One
aspect of that inquiry must be defining an appropriate geographic market in which to assess
impairment.  As the Commission held in its Pricing Flexibility Order, the task is “to define . . .
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geographic areas narrowly enough so that the competitive conditions within each area are
reasonably similar, yet broadly enough to be administratively workable.”  Pricing Flexibility
Order, ¶ 71.  There, the Commission held that “MSAs best reflect the scope of competitive entry,
and therefore are a logical basis for measuring the extent of competition.”  Id. at ¶ 72.  In
contrast, the Commission rejected a wire center by wire center analysis, both because it was
unnecessary to reflect the scope of competitive entry and because it would be administratively
unworkable.  The D.C. Circuit affirmed this Commission’s determination of the appropriate
geographic market for use in assessing competitive entry, and expressly rejected the argument
that it is necessary to carry out such an analysis wire center by wire center.  WorldCom, Inc. v.
FCC, 238 F.3d 449, 446-61 (D.C. Cir. 2001) (“WorldCom”).

Third, the Commission must consider evidence of impairment on a service-specific basis.
As the D.C. Circuit noted in upholding the Commission’s existing limitations on the use of
unbundled elements to provide special access services, “it is far from obvious to us that the FCC
has the power without an impairment finding as to nonlocal services, to require that ILECs
provide EELs for such services on an unbundled basis.”  Comptel, 309 F.3d at 13 (emphasis
added); see also USTA, 290 F.3d at 426 (suggesting that the statute requires “a more nuanced
concept of impairment” that considers “specific markets or market categories”).  To use an
example that is elaborated on below, in analyzing the need to unbundle high-capacity facilities,
the Commission should continue to evaluate the special access market for long distance traffic –
which has special characteristics for both functional and historical reasons – as a separate market
segment.

Fourth, because a finding of impairment is a prerequisite to imposing an unbundling
requirement, and that finding obviously must be based on substantial record evidence, the burden
is on the proponents of unbundling to demonstrate that the impairment standard has been
satisfied for a particular element in a relevant segment of the market.  This point is especially
important in cases such as this where there is no question that the facilities at issue already have
been significantly deployed on a competitive basis.  Under these circumstances, absent concrete
evidence to the contrary, the presumption has to be that the facilities are capable of being
competitively supplied both where they have been deployed and where they as yet have not.
Indeed, as the D.C. Circuit recognized, deployment of competitive facilities in certain markets
indicates that all markets with comparable characteristics are likewise contestable, even if
facilities have not actually been deployed.  See USTA, 290 F.3d at 422.  Or as Chairman Powell
put it at the time of the UNE Remand Order:  “evidence of CLEC [facilities] deployment
strongly suggests that CLECs are not significantly impaired without access . . . both in areas in
which CLECs have deployed [facilities] and areas in which they have not done so.”  15 FCC
Rcd 3696, 3927 (1999) (emphasis added).

2. The Commission Should Retain Its Restriction on Special Access Bypass

At a bare minimum, the Commission should confirm that high-capacity facilities need not
be made available – either alone or in combinations – for the provision of traditional special
access service, i.e., in those situations where the requesting carrier seeks to use the requested
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facilities to establish a connection between the customer’s premises and a carrier’s point of
presence without providing “a significant amount of local exchange service.”  See Supplemental
Order Clarification, ¶ 8.

As noted above, the D.C. Circuit has already held that the Commission was permitted –
indeed, required – by the terms of the Act to undertake a service-specific analysis that
distinguishes between the local and long-distance-access segments of the market.  CompTel, 309
F.3d at 13.  And when it comes to special access service for long distance traffic, the
Commission has correctly recognized that the extensive existing competition proves that
telecommunications carriers are not impaired in their ability to provide special access service
without access to unbundled elements.  To the contrary, the FCC has properly found that the
market for special access has become highly competitive in the absence of UNE access.
“Competitive access, which originated in the mid-1980s, is a mature source of [facilities-based]
competition in telecommunications markets.”  Supplemental Order Clarification, ¶ 18.  This is
true regardless of whether the special access traffic at issue is voice or data, as would be
expected because the facilities used for both types of traffic are the same.

The FCC’s prior decision to restrict the use of UNEs to provide special access service
was sound.  In the Supplemental Order Clarification, the Commission properly noted that “the
exchange access market occupies a different legal category from the market for telephone
exchange services.”  Supplemental Order Clarification, ¶ 14.  It was therefore impossible for the
Commission to grant competitors access to network elements “solely or primarily for use in the
exchange access market” without first finding that competitors are impaired in their ability to
provide special access services without access to UNEs.  Id. at ¶ 15.  Based on the record before
it, the Commission found no evidence that competitors in the special access market are impaired
without access to unbundled loops and transport:  “we generally do not impose such obligations
first and conduct our ‘impair’ inquiry afterwards.”  Id. at ¶ 16.  Moreover, to grant access could
cause “substantial market dislocations” by “undercut[ting] the market position of many facilities-
based competitive access providers.”  Id. at ¶¶ 7, 18.

The current record strongly supports those conclusions.  No party has introduced
evidence, let alone carried their burden of demonstrating, that competitors are impaired in the
provision of special access service.  To the contrary, the evidence is that competition has
continued to thrive in the rapidly expanding special access market without access to UNEs.
Competitors account for a third or more of total special access revenues nationwide, and their
share of the market has been growing rapidly.  See UNE Fact Report 2002 at III-1, IV-6, IV-7.
Competitors now have extensive local networks in place in most of the markets where special
access demand is concentrated.  A number of wholesale fiber suppliers also serve most major
markets.  And even in the areas where competitive facilities are not yet available, competing
providers have been able to compete successfully by reselling special access service purchased
from incumbents.  Competitors now provide more than 150 million voice-grade equivalent
special access and private lines using either their own facilities, the facilities of other competitive
suppliers, or by reselling ILEC special access service.  Such widespread and pervasive
competition establishes beyond serious dispute that the traditional special access market is
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contestable – that is, that competing providers can and do compete effectively in the special
access market without UNEs.  Consequently, the record here compels the conclusion that
competing providers are not impaired in their “ability to provide long distance or exchange
access service” without access to unbundled elements, including high capacity loops and
transport.  Cf. CompTel, 309 F.3d at 13.

Moreover, the Commission’s concerns about market dislocations and undermining the
market position of facilities-based competitors likewise require that the Commission affirm its
determination that competitors are not entitled to unbundled network elements to provide special
access service.  As the D.C. Circuit noted in its decision upholding the Commission’s existing
restrictions on the use of UNEs to provide special access, Congress “preferred ‘facilities-based
competition’ over ‘parasitic free-riding.’”  CompTel, 309 F.3d at 20.  It would be contrary to the
goals of the Act and this Commission’s policies to displace existing facilities-based competition
with “completely synthetic competition” using elements of the incumbents’ networks provided at
TELRIC rates.  See USTA, 290 F.3d at 424.  At a minimum, therefore, it is critical to maintain
restrictions on the use of unbundled elements to provide special access in order to avoid
disrupting this well functioning, competitive market.

Moreover, the current restrictions were proposed by a cross-industry group that included
major CLECs, and were expressly upheld by the D.C. Circuit in CompTel, 309 F.3d at 22.  While
some CLECs unquestionably have tried to game the current tests for determining whether the
substantial local traffic requirement is satisfied, overall the tests have proven to be workable.  In
fact, while some parties here rehash their previous claims that the tests are not administratively
feasible, the D.C. Circuit squarely rejected those claims, holding that “it is plain that supplying
the information is feasible, as the FCC has produced evidence that some carriers are taking
advantage of the safe harbors.”  Id.  If anything, the current tests are too lax and allow circuits to
be converted to sub-competitive TELRIC pricing even when they are used predominantly for
non-local traffic.  Given all of this, there is no basis for relaxing these existing restrictions
further, and doing so would serve only to undermine the mature facilities-based competition that
already exists.

This is equally true of the existing companion rule prohibiting “commingling” of
unbundled elements with special access services.  As the Commission explained to the D.C.
Circuit, this prohibition is “the only way to prevent carriers from using these units ‘solely or
primarily to bypass special access services,’” because “allowing commingling would allow
carriers to avoid the requirement that each customer be provided a significant amount of local
exchange service.”  Id. at 22-23.  The court agreed, and recognized that the prohibition is
necessary to prevent the “gaming” that otherwise would occur.  For example, as the court itself
pointed out, the absence of a commingling restriction would “allow the entire base of the loop or
‘channel termination’ portion of special access circuits to be converted into unbundled loops.”
Id. at 24.  And that, of course, would undermine the existing facilities-based competition that the
Commission sought to preserve and promote.
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3. Where ILECs Have Qualified for Pricing Flexibility, They Should Not Be
Required To Provide Unbundled Access to High Capacity Facilities

Even if CLECs plan to use high-capacity facilities to provide a substantial amount of
local exchange service – as opposed to solely or primarily special access service – they should
not have access to unbundled high capacity loops and transport where the market for local
services provided using these facilities is contestable without access to high capacity facilities at
UNE rates.  In those situations where competitive facilities already exist, provision of those
facilities is not merely contestable, but already contested.  Indeed, to require access in that
circumstance – i.e., where facilities have been “significantly deployed on a competitive basis”
(USTA, 290 F.3d at 422) – would violate the Supreme Court’s admonition that the Commission
cannot “blind itself to the availability of elements outside the incumbent’s network” (AT&T, 525
U.S. at 389).

It is critical that the Commission itself establish binding restrictions on incumbents’
unbundling obligations based on objective market conditions.  Clear, readily applied national
rules will provide stability and certainty, which will in turn promote investment and innovation
by competitors and incumbents alike.  And the Commission unquestionably has both the legal
authority and the obligation to establish binding national rules:  the Act gives “the Commission”
− not the states − the power to “determin[e] what network elements should be made available”
on an unbundled basis.  47 U.S.C. § 251(d).

Moreover, the Commission has already created an appropriate framework – and in a
series of subsequent orders already has applied that framework itself – for initially identifying
certain geographic markets where unbundling of high-capacity facilities cannot be required in its
Pricing Flexibility Order.  In that order, the Commission granted incumbents pricing flexibility
for special access services, conditioned on a showing that “market conditions in a particular area
warrant the relief at issue.”  Pricing Flexibility Order, ¶ 68.  The requisite showing focuses on
precisely the question that the courts have made clear must be considered before any unbundled
access may be required:  investment in competitive facilities.  Indeed, the Commission granted
relief specifically because it determined that certain geographic markets were contestable where
a significant portion of those geographic areas already were being contested – that is, competing
providers already had made sunk investments in competing facilities.

Thus, the Commission ruled that incumbents are to be granted “Phase I” regulatory relief
– that is, the ability to offer contract tariffs and volume and term discounts – once they can show
that “competitors have made irreversible investments in the facilities needed to provide the
services at issue.”  Id. at ¶ 69.  As the Commission found, such investment “is an important
indicator of . . . irreversible entry” because, even if a particular competitor does not succeed,
“that equipment remains available and capable of providing service in competition with the
incumbent.”  Id. at ¶ 80.  And to obtain “Phase II” relief, where the incumbent’s own rates are
effectively deregulated, the incumbent must make an even more extensive showing – that is, it
must show that the market not only is contestable, but that a sufficient portion of the geographic
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market at issue is actually being contested such that the market is workably competitive and
market forces alone will constrain the incumbent’s rates.  Id. at ¶ 69.

The Commission has established separate competitive triggers to allow pricing flexibility
for (1) dedicated transport and (2) service over high-capacity loops, known as “channel
terminations.”  See id. at ¶ 70.  Accordingly, a determination that “competitors have made
irreversible investments in the facilities needed” to provide dedicated transport establishes that
competitors are not impaired without unbundled access to an incumbent’s high-capacity
dedicated transport facilities.  If an incumbent has been granted Phase I relief with respect to
dedicated transport in a particular MSA, therefore, the Commission should not require provision
of unbundled access to dedicated transport.  The same logic applies to high-capacity loops:  in
any MSA where the Commission has granted Phase I relief for channel terminations under the
separate standard that applies to those facilities, the Commission should not require provision of
unbundled access to high capacity loops.

The Commission should definitively eliminate unbundling obligations wherever the
incumbent has qualified for either Phase I or Phase II relief.  Phase I triggers were specifically
designed to identify markets where there is “facilities-based competition with significant sunk
investment” and therefore an alternative to an incumbent’s facilities for the provision of service.
See id. at ¶ 80.  By contrast, Phase II relief – which essentially deregulates incumbents’ rates – is
granted in those markets where competitors have already “established a significant market
presence,” sufficient to constrain ILEC end-user pricing.  Id. at ¶ 141; see also id. at ¶ 77
(“competitors that are sufficiently entrenched to survive attempts by incumbents to exclude them
from the market [by lowering prices to end-users] may not yet have a sufficient market presence
to constrain prices throughout the MSA”).  Because the impairment analysis must focus on
“CLECs’ ability to provide . . . service,” (CompTel, 309 F.3d at 13 (emphasis added)), the
existence of mature competition – while more than sufficient to establish non-impairment – is not
necessary to demonstrate non-impairment.

The fact that an incumbent has been granted Phase I or Phase II pricing flexibility relief
in a particular area provides conclusive evidence that the corresponding network elements – i.e.,
high-capacity transport or loops – need not be made available on an unbundled basis in that area.
At the same time, the fact that an ILEC has not yet received such relief in a particular geographic
area – and such relief currently covers only 37 percent of Verizon’s wire centers (and a smaller
percentage of wire centers nationwide) – does not relieve the Commission of the need to conduct
an impairment inquiry with respect to these other areas.  To the contrary, competing carriers can
and have deployed competing facilities outside the areas where incumbents have been granted
pricing flexibility as well.  And if the segment of the local market served with high-capacity
facilities is contestable in the absence of unbundled access, granting such access would be
contrary to the “goals of the Act.”  AT&T, 525 U.S. at 388.  Accordingly, the Commission
should establish additional, objective triggers for the removal of high-capacity facilities from the
UNE list outside the areas where pricing flexibility has been granted.
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We continue to believe that the extensive evidence demonstrating that competing carriers
have widely deployed their own high-capacity facilities where there is demand for high-capacity
services shows that they are not impaired anywhere without the ability to purchase these
facilities from incumbents at artificially low TELRIC rates.  At an absolute minimum, however,
just as the Commission determined that “collocation can reasonably serve as a measure of
competition in a given market and predictor of competitive constraints upon future LEC
behavior” (WorldCom, 238 F.3d at 459), the Commission should likewise rule that, outside those
areas where pricing flexibility has been granted, high-capacity facilities do not have to be
available as UNEs in any wire center where there are two or more fiber-based collocated
competitors – regardless of the prevalence of collocation in the remainder of the MSA.  Such a
rule is fully supported by the Commission’s analysis in the Pricing Flexibility Order and the
D.C. Circuit’s subsequent affirmance:  collocation is a reliable indicator of sunk investment of a
type that proves that the markets served in that particular wire center are contestable.  Indeed, as
the Commission and the court each recognized, collocation tends to underestimate the degree of
facilities-based investment, “because it fails to account for the presence of competitors that do
not use collocation and have wholly bypassed incumbent LEC facilities.”  Pricing Flexibility
Order, ¶ 95.

Finally, as long as competitors have access to ILEC high-capacity facilities on an
unbundled basis, they have little incentive to deploy competing facilities.  For that reason, the
Commission should require that if high-capacity facilities are made available, any such
unbundling obligation should have a firm sunset date.

4. The Commission Must Consider the Availability of ILEC Tariffed Special
Access Services

The availability of tariffed special access services as an alternative means of serving
customers is an additional factor that must be taken into account as part of the Commission’s
impairment analysis.  Specifically, the availability of special access service is an additional
factor that supports removing the obligation to unbundle high capacity facilities in any areas
where the incumbent has qualified for pricing flexibility relief, and is also a factor that must be
taken into account in establishing objective standards to determine whether high capacity
facilities must be unbundled outside these areas.

Consideration of the availability of tariffed special access services as an alternative is
compelled by the language and logic of the Commission’s decision in the Supplemental Order
Clarification and the Court’s decisions in USTA and CompTel.  As the Commission has held, it is
appropriate to impose an “unbundling obligation” for purposes of offering a service in a
particular market only if “denial of the requested elements would in fact impair the competitor’s
ability to offer services” in that market.  Supplemental Order Clarification, ¶ 15 (emphasis
added); see CompTel, 309 F.3d at 10.  If markets are contestable without access to unbundled
network elements, that is the end of the matter.  Or to put it another way, if competing providers
are able to enter the market and compete successfully using a combination of tariffed special
access services purchased from the incumbent and their own facilities, they self-evidently are not
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impaired without access to unbundled elements.  Indeed, that is precisely the way that
competition developed in the long-distance market: competing carriers relied initially on services
purchased from AT&T under volume and term discount arrangements until they completed the
build out of their own facilities.  Likewise, special access services are available under tariffs that
include volume and term discounts, and carriers have the same ability as they do in the long
distance market to use these arrangements to supplement their own facilities as they complete the
build out of their networks.

Accordingly, competitors’ efforts to gain access to high-capacity facilities as UNEs is
exclusively about price, since the same function is served by purchasing high capacity facilities at
special access rates.  Providing access to facilities at TELRIC rates – rather than the competitive
rates available under tariff – simply encourages anti-competitive arbitrage, an uneconomic
wealth transfer from incumbents to competitors that discourages productivity and innovation and
penalizes investment.

In the case of those local customers served over high-capacity facilities, it is clearly the
case that other providers can and do compete successfully using existing special access services
purchased from incumbents and others to fill gaps in their networks.  Indeed, there is significant
marketplace evidence that proves that competitors that obtain high-capacity circuits from
incumbents (rather than provisioning them independently or purchasing from a third-party
supplier) rely on special access services far more often than on UNEs.  In Verizon’s region, for
example, competing carriers as a whole had obtained almost twice as many DS-1 circuits as
special access than as UNEs.  In addition, many competing carriers that obtain high capacity
circuits from incumbents do so entirely by purchasing special access service rather than UNEs.
In Verizon’s region, for example, there are several competing carriers that purchase all their DS-
1 circuits exclusively as special access, and many others that rely on special access primarily
(though not exclusively) to satisfy their demand for DS-1 circuits.  Based on a sample of nine of
the largest purchasers of special access, three purchase all of their DS-1 circuits as special
access, and five additional competing carriers purchase 80 percent or more of all of their DS-1
circuits as special access.

Moreover, there’s no real question that competing carriers are competing successfully
using tariffed special access services purchased from incumbents and others to provide local
services as well as to provide their own special access services for long distance traffic. This
makes sense given the nature of special access service and the markets served.  Tariffed special
access services are provided over dedicated point-to-point facilities deployed specifically to meet
the needs of carriers and business customers, not residential users.  For example, carriers can and
do use existing special access services to provide the direct link between customer premises and
their local networks (as opposed to a long distance carrier’s POP), including their equipment
collocated in incumbent’s central offices – even in circumstances where the ILEC provides no
service of any kind to the end-user customer directly.  This allows carriers to integrate the special
access circuits into their own local networks, and use them to carry customers’ local as well as
long distance traffic.  Using such services, providers have successfully competed for business
customers of all shapes and sizes, from the most concentrated and most lucrative
telecommunications consumers to small business customers.  For example, the customers that are
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being served by competing carriers in this fashion range from donut shops and car dealerships to
law firms, doctor’s offices, brokerage branch offices, hospitals, and educational institutions.

There can thus be no doubt that there is already fierce competition to serve those
customers, both in the market for the customer-to-carrier connections themselves and in the
vertical telecommunications markets – including long-distance and local voice and data services
– in which high-capacity facilities provide an input.  Indeed, competing carriers have won
roughly 150 million voice grade equivalent lines using a combination of their own facilities and
special access circuits purchased from incumbents and others.  And they are competing
successfully in providing various services that use special access as an input, such as enterprise
long distance services, high-speed data services such as ATM and Frame Relay, and local
services provided to large business customers.  Indeed, a group of large business customers just
informed the WorldCom bankruptcy court that, “Sprint, AT&T and WorldCom account for over
90% of enterprise telecommunications usage and are widely viewed as the only interexchange
carriers capable of providing the full suite of network services required by major corporations.”
The evidence of such robust competition in vertical or adjacent markets establishes that access to
high-capacity facilities is no barrier to competition.  Cf. Advanced Health-Care v. Radford
Comm. Hosp., 910 F.2d 139, 150 (1990) (“[T]he central concern in an essential facilities claim is
whether market power in one market is being used to create or further a monopoly in another
market.”); USTA, 290 F.3d at 427 n.4.  Indeed, as this Commission has held, once such
competition exists, it can expand into additional market segments:  “large customers may create
the inducement for potential competitors to invest in sunk facilities which, once sunk, can be
used to serve adjacent smaller customers.”  Pricing Flexibility Order, ¶ 79.

Taking account of the availability of special access services as an alternative to
unbundling high-capacity facilities is especially appropriate in light of the unique characteristics
of special access.  The Commission has already concluded that special access services are
competitive, and that – in many markets – competition already constrains special access retail
prices, and competitors have used special access in combination with their own facilities to enter
local markets.  Taking into account the availability of competitive special access service in this
context thus does not compel the conclusion, for example, that the possibility of competing by
reselling incumbents’ retail services would eliminate the need to unbundle local loops for
provision of local voice service.  But under the specific circumstances here, where tariffed
special access services can and are being used to compete successfully, it would be reversible
error for the Commission to fail to take that alternative into account in conducting its impairment
analysis.

Finally, Verizon’s opponents claim that the only reason they buy Verizon’s special access
services is because they have been unable to obtain the equivalent services as UNEs.  As an
initial matter, as we have explained at length elsewhere, Verizon does provide unbundled high-
capacity facilities wherever such facilities exist.  The instances in which it does not do so are
those where the requested facilities do not exist, and, therefore, they could not be provided
without investing in and deploying new facilities or equipment or without undertaking significant
construction work.  That is entirely consistent with the Act, which the Commission has
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recognized “does not require [Verizon] to construct network elements . . . for the sole purpose of 
unbundling those elements for . . . other carriers.” See, e.g., Virginia Arbitration Non-Cost 
Order, CC 00-218, DA 02-1731, ¶ 468 (rel. July 17,2002). Moreover, even in those instances, 
the simple fact is that Verizon will build facilities for use by competing carriers to the same 
extent as it will for its own retail customers, and will make the newly constructed facilities 
available at competitive special access rates (which, in contrast to sub-competitive TELRIC 
rates, provide at least an opportunity to recover the costs of constructing the facilities). 

More fundamentally, however, the opponents’ claim misses the point entirely. 
Regardless of the reason they use special access services purchased from Verizon to compete, 
the fact of the matter is that they have demonstrated they are able to enter and compete 
successfully by using those services. While they no doubt would prefer to pay the artificially 
low TELRIC rates, that proves nothing. If competing carriers are able to enter and compete 
using a combination of special access and their own facilities (as these carriers have), then they 
self-evidently are not impaired without access to the same facilities at UNE rates. And providing 
access to these facilities at artificially low rates under these circumstances would merely 
undermine the continued growth of facilities-based competition and flout the directives of the 
D.C. Circuit. 

Sincerely, 

Michael E. Glover 
Senior Vice President and 
Deputy General Counsel 

//gT- /&II? 
Susanne Guyer 
Senior Vice-President 
Federal Regulatory Affairs 
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Verizon Communications
1095 Avenue of the Americas
New York, NY 10036

Phone 212.395.1689
Fax 212.597.2587

The Honorable Michael Copps
Commissioner
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Commissioner Copps:

This is a follow up to my letter to Chairman Powell of October 16, 2002 in which I
proposed a framework for addressing the issues before the Commission in the pending review of
its unbundled network element rules.

My purpose here is to provide you with a copy of the attached letter, which elaborates on
certain of the points made in my October 16 correspondence discussing application of the Act’s
unbundling standard to the competitive special access market and to high-capacity facilities
generally.  Specifically, the attached letter elaborates on three crucial points:

First, as the Commission itself has recognized, special access today is a mature
competitive market, and that fact is due in part to previous Commission policies that promoted
the growth of facilities-based competition in this market segment.  To avoid jeopardizing this
competitive success story, it is critical that the Commission reconfirm existing restrictions on the
use of unbundled network elements to provide traditional special access service.

Second, with respect to high capacity DS-1 facilities that are used for local traffic, the
Commission itself has previously determined that, in areas where the Commission has granted
pricing flexibility to incumbent carriers, competing carriers already have made “irreversible
investments” in competing facilities.  Under the standards in the Act and the D.C. Circuit’s
orders, therefore, unbundling of high-capacity facilities cannot be required in these areas.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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Third, given the nature of the market segment at issue here, and the fact that competitors
can and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  Simply put, when competing carriers are
already successfully competing and serving customers using special access, allowing access to
the same facilities at UNE prices is an uneconomic arbitrage process that serves no competitive
purpose under the Act, and in fact injures facilities-based competition.  Consequently, the
availability of tariffed special access service provides additional support for eliminating
unbundling obligations in those areas where incumbents have qualified for pricing flexibility and
is an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements in
other areas.

Binding federal determinations that are consistent with these key principles are critical to
providing the certainty that promotes investment by competitors and incumbents alike.  And
promoting investment in the market segments served by dedicated high-capacity facilities is
particularly important because it is these higher-end markets that drive innovation in the
telecommunications business.

Sincerely,

William P. Barr

Attachment

cc: Chairman Powell
Commissioner Abernathy
Commissioner Adelstein
Commissioner Martin



1300 I Street, NW
Suite 400 West
Washington, DC  20005

December 17, 2002

William F. Maher
Chief, Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Mr. Maher:

The purpose of this letter is to address in greater detail the application of the Act’s
unbundling standards to high-capacity facilities – loops and dedicated transport.  In particular,
this letter elaborates on three central points addressed in William Barr’s letter to Chairman
Powell of October 16, 2002.  Because competition for the highest capacity services (DS-3 and
above) is pervasive, and there is virtually no reliance on unbundled elements for those services
today, this discussion focuses on unbundling requirements associated with dedicated DS-1
services.

•  First, at a bare minimum, the Commission should reconfirm restrictions on use of high-
capacity facilities to provide traditional special access service for long distance traffic,
because the evidence is overwhelming that competitors have captured a significant
percentage of this market segment without access to UNEs.

•  Second, with respect to use of high capacity facilities for local traffic, the Commission itself
already determined in its Pricing Flexibility Order that, in areas that qualify for either Phase I
or Phase II pricing flexibility, “competitors have made irreversible investments in facilities”
(14 FCC Rcd 14221, ¶ 77 (1999)); consequently, under the standards articulated by the D.C.
Circuit, no unbundled access to high-capacity facilities can be ordered in these areas.  A
binding federal determination to this effect is critical to providing the certainty that promotes
investment by competitors and incumbents alike.  And promoting investment in the market
segment served by dedicated high-capacity facilities is particularly important because it is
these higher-end markets that drive innovation in the telecommunications business.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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•  Third, given the nature of the market segment at issue here, and the fact that competitors can
and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  In particular, the availability of tariffed
special access service provides additional support for eliminating unbundling obligations in
those areas where incumbents have qualified for Phase I or Phase II pricing flexibility and is
an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements
in other areas.

1. Competitors Are Not “Impaired” If Particular Markets Are Contestable in the 
Absence of Unbundled Network Access

As an initial matter, four of the key legal principles established by the D.C. Circuit’s
decisions in United States Telecom Association v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA”)
and Competitive Telecommunications Association v. FCC, 309 F.3d 8 (D.C. Cir. 2002)
(“CompTel”) are particularly pertinent to the Commission’s analysis of these issues.

First, determination of circumstances where mandatory unbundling may be appropriate
under section 251(d)(2)’s impairment standard must be “linked (in some degree) to natural
monopoly” characteristics of an element.  Unbundling may be appropriate only if “genuinely
competitive provision of an element’s function [would be] wasteful” because “the cost
characteristics of an ‘element’ render it . . . unsuitable for competitive supply.”  USTA, 290 F.3d
at 427.  Under this standard, the Commission may require unbundling of a particular element
only in circumstances where unbundled access to the element is needed to permit requesting
carriers to compete in the particular market where the carrier seeks to offer service.  If the market
in question is subject to competitive entry – i.e., if the market is contestable – in the absence of
unbundled access to a particular element, competitors are not “impaired” within the meaning of
the statute.  That standard is unquestionably satisfied in cases where (1) a particular element has
been “significantly deployed on a competitive basis” (id. at 422); or (2) if a functional alternative
to the element is otherwise available either from the incumbent or “‘outside the incumbent’s
network.’” (id. at 429 (quoting AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 389 (1999)
(“AT&T”))).  Where markets are contestable without access to unbundled elements, the costs of
unbundling outweigh any possible benefit.  As the court noted,  “[e]ach unbundling of an
element imposes costs of its own, spreading the disincentive to invest in innovation and creating
complex issues of managing shared facilities.”  Id. at 427.

Second, the Commission must “consider the markets in which a competitor ‘seeks to
offer’ services and, at an appropriate level of generality, ground the unbundling obligation on
the competitor’s entry into those markets in which denial of the requested elements would in fact
impair the competitor’s ability to offer services.”  CompTel, 309 F.3d at 10 (quoting
Supplemental Order Clarification, 15 FCC Rcd 9587, ¶ 15 (2000)) (emphasis added).  One
aspect of that inquiry must be defining an appropriate geographic market in which to assess
impairment.  As the Commission held in its Pricing Flexibility Order, the task is “to define . . .
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geographic areas narrowly enough so that the competitive conditions within each area are
reasonably similar, yet broadly enough to be administratively workable.”  Pricing Flexibility
Order, ¶ 71.  There, the Commission held that “MSAs best reflect the scope of competitive entry,
and therefore are a logical basis for measuring the extent of competition.”  Id. at ¶ 72.  In
contrast, the Commission rejected a wire center by wire center analysis, both because it was
unnecessary to reflect the scope of competitive entry and because it would be administratively
unworkable.  The D.C. Circuit affirmed this Commission’s determination of the appropriate
geographic market for use in assessing competitive entry, and expressly rejected the argument
that it is necessary to carry out such an analysis wire center by wire center.  WorldCom, Inc. v.
FCC, 238 F.3d 449, 446-61 (D.C. Cir. 2001) (“WorldCom”).

Third, the Commission must consider evidence of impairment on a service-specific basis.
As the D.C. Circuit noted in upholding the Commission’s existing limitations on the use of
unbundled elements to provide special access services, “it is far from obvious to us that the FCC
has the power without an impairment finding as to nonlocal services, to require that ILECs
provide EELs for such services on an unbundled basis.”  Comptel, 309 F.3d at 13 (emphasis
added); see also USTA, 290 F.3d at 426 (suggesting that the statute requires “a more nuanced
concept of impairment” that considers “specific markets or market categories”).  To use an
example that is elaborated on below, in analyzing the need to unbundle high-capacity facilities,
the Commission should continue to evaluate the special access market for long distance traffic –
which has special characteristics for both functional and historical reasons – as a separate market
segment.

Fourth, because a finding of impairment is a prerequisite to imposing an unbundling
requirement, and that finding obviously must be based on substantial record evidence, the burden
is on the proponents of unbundling to demonstrate that the impairment standard has been
satisfied for a particular element in a relevant segment of the market.  This point is especially
important in cases such as this where there is no question that the facilities at issue already have
been significantly deployed on a competitive basis.  Under these circumstances, absent concrete
evidence to the contrary, the presumption has to be that the facilities are capable of being
competitively supplied both where they have been deployed and where they as yet have not.
Indeed, as the D.C. Circuit recognized, deployment of competitive facilities in certain markets
indicates that all markets with comparable characteristics are likewise contestable, even if
facilities have not actually been deployed.  See USTA, 290 F.3d at 422.  Or as Chairman Powell
put it at the time of the UNE Remand Order:  “evidence of CLEC [facilities] deployment
strongly suggests that CLECs are not significantly impaired without access . . . both in areas in
which CLECs have deployed [facilities] and areas in which they have not done so.”  15 FCC
Rcd 3696, 3927 (1999) (emphasis added).

2. The Commission Should Retain Its Restriction on Special Access Bypass

At a bare minimum, the Commission should confirm that high-capacity facilities need not
be made available – either alone or in combinations – for the provision of traditional special
access service, i.e., in those situations where the requesting carrier seeks to use the requested
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facilities to establish a connection between the customer’s premises and a carrier’s point of
presence without providing “a significant amount of local exchange service.”  See Supplemental
Order Clarification, ¶ 8.

As noted above, the D.C. Circuit has already held that the Commission was permitted –
indeed, required – by the terms of the Act to undertake a service-specific analysis that
distinguishes between the local and long-distance-access segments of the market.  CompTel, 309
F.3d at 13.  And when it comes to special access service for long distance traffic, the
Commission has correctly recognized that the extensive existing competition proves that
telecommunications carriers are not impaired in their ability to provide special access service
without access to unbundled elements.  To the contrary, the FCC has properly found that the
market for special access has become highly competitive in the absence of UNE access.
“Competitive access, which originated in the mid-1980s, is a mature source of [facilities-based]
competition in telecommunications markets.”  Supplemental Order Clarification, ¶ 18.  This is
true regardless of whether the special access traffic at issue is voice or data, as would be
expected because the facilities used for both types of traffic are the same.

The FCC’s prior decision to restrict the use of UNEs to provide special access service
was sound.  In the Supplemental Order Clarification, the Commission properly noted that “the
exchange access market occupies a different legal category from the market for telephone
exchange services.”  Supplemental Order Clarification, ¶ 14.  It was therefore impossible for the
Commission to grant competitors access to network elements “solely or primarily for use in the
exchange access market” without first finding that competitors are impaired in their ability to
provide special access services without access to UNEs.  Id. at ¶ 15.  Based on the record before
it, the Commission found no evidence that competitors in the special access market are impaired
without access to unbundled loops and transport:  “we generally do not impose such obligations
first and conduct our ‘impair’ inquiry afterwards.”  Id. at ¶ 16.  Moreover, to grant access could
cause “substantial market dislocations” by “undercut[ting] the market position of many facilities-
based competitive access providers.”  Id. at ¶¶ 7, 18.

The current record strongly supports those conclusions.  No party has introduced
evidence, let alone carried their burden of demonstrating, that competitors are impaired in the
provision of special access service.  To the contrary, the evidence is that competition has
continued to thrive in the rapidly expanding special access market without access to UNEs.
Competitors account for a third or more of total special access revenues nationwide, and their
share of the market has been growing rapidly.  See UNE Fact Report 2002 at III-1, IV-6, IV-7.
Competitors now have extensive local networks in place in most of the markets where special
access demand is concentrated.  A number of wholesale fiber suppliers also serve most major
markets.  And even in the areas where competitive facilities are not yet available, competing
providers have been able to compete successfully by reselling special access service purchased
from incumbents.  Competitors now provide more than 150 million voice-grade equivalent
special access and private lines using either their own facilities, the facilities of other competitive
suppliers, or by reselling ILEC special access service.  Such widespread and pervasive
competition establishes beyond serious dispute that the traditional special access market is
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contestable – that is, that competing providers can and do compete effectively in the special
access market without UNEs.  Consequently, the record here compels the conclusion that
competing providers are not impaired in their “ability to provide long distance or exchange
access service” without access to unbundled elements, including high capacity loops and
transport.  Cf. CompTel, 309 F.3d at 13.

Moreover, the Commission’s concerns about market dislocations and undermining the
market position of facilities-based competitors likewise require that the Commission affirm its
determination that competitors are not entitled to unbundled network elements to provide special
access service.  As the D.C. Circuit noted in its decision upholding the Commission’s existing
restrictions on the use of UNEs to provide special access, Congress “preferred ‘facilities-based
competition’ over ‘parasitic free-riding.’”  CompTel, 309 F.3d at 20.  It would be contrary to the
goals of the Act and this Commission’s policies to displace existing facilities-based competition
with “completely synthetic competition” using elements of the incumbents’ networks provided at
TELRIC rates.  See USTA, 290 F.3d at 424.  At a minimum, therefore, it is critical to maintain
restrictions on the use of unbundled elements to provide special access in order to avoid
disrupting this well functioning, competitive market.

Moreover, the current restrictions were proposed by a cross-industry group that included
major CLECs, and were expressly upheld by the D.C. Circuit in CompTel, 309 F.3d at 22.  While
some CLECs unquestionably have tried to game the current tests for determining whether the
substantial local traffic requirement is satisfied, overall the tests have proven to be workable.  In
fact, while some parties here rehash their previous claims that the tests are not administratively
feasible, the D.C. Circuit squarely rejected those claims, holding that “it is plain that supplying
the information is feasible, as the FCC has produced evidence that some carriers are taking
advantage of the safe harbors.”  Id.  If anything, the current tests are too lax and allow circuits to
be converted to sub-competitive TELRIC pricing even when they are used predominantly for
non-local traffic.  Given all of this, there is no basis for relaxing these existing restrictions
further, and doing so would serve only to undermine the mature facilities-based competition that
already exists.

This is equally true of the existing companion rule prohibiting “commingling” of
unbundled elements with special access services.  As the Commission explained to the D.C.
Circuit, this prohibition is “the only way to prevent carriers from using these units ‘solely or
primarily to bypass special access services,’” because “allowing commingling would allow
carriers to avoid the requirement that each customer be provided a significant amount of local
exchange service.”  Id. at 22-23.  The court agreed, and recognized that the prohibition is
necessary to prevent the “gaming” that otherwise would occur.  For example, as the court itself
pointed out, the absence of a commingling restriction would “allow the entire base of the loop or
‘channel termination’ portion of special access circuits to be converted into unbundled loops.”
Id. at 24.  And that, of course, would undermine the existing facilities-based competition that the
Commission sought to preserve and promote.
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3. Where ILECs Have Qualified for Pricing Flexibility, They Should Not Be
Required To Provide Unbundled Access to High Capacity Facilities

Even if CLECs plan to use high-capacity facilities to provide a substantial amount of
local exchange service – as opposed to solely or primarily special access service – they should
not have access to unbundled high capacity loops and transport where the market for local
services provided using these facilities is contestable without access to high capacity facilities at
UNE rates.  In those situations where competitive facilities already exist, provision of those
facilities is not merely contestable, but already contested.  Indeed, to require access in that
circumstance – i.e., where facilities have been “significantly deployed on a competitive basis”
(USTA, 290 F.3d at 422) – would violate the Supreme Court’s admonition that the Commission
cannot “blind itself to the availability of elements outside the incumbent’s network” (AT&T, 525
U.S. at 389).

It is critical that the Commission itself establish binding restrictions on incumbents’
unbundling obligations based on objective market conditions.  Clear, readily applied national
rules will provide stability and certainty, which will in turn promote investment and innovation
by competitors and incumbents alike.  And the Commission unquestionably has both the legal
authority and the obligation to establish binding national rules:  the Act gives “the Commission”
− not the states − the power to “determin[e] what network elements should be made available”
on an unbundled basis.  47 U.S.C. § 251(d).

Moreover, the Commission has already created an appropriate framework – and in a
series of subsequent orders already has applied that framework itself – for initially identifying
certain geographic markets where unbundling of high-capacity facilities cannot be required in its
Pricing Flexibility Order.  In that order, the Commission granted incumbents pricing flexibility
for special access services, conditioned on a showing that “market conditions in a particular area
warrant the relief at issue.”  Pricing Flexibility Order, ¶ 68.  The requisite showing focuses on
precisely the question that the courts have made clear must be considered before any unbundled
access may be required:  investment in competitive facilities.  Indeed, the Commission granted
relief specifically because it determined that certain geographic markets were contestable where
a significant portion of those geographic areas already were being contested – that is, competing
providers already had made sunk investments in competing facilities.

Thus, the Commission ruled that incumbents are to be granted “Phase I” regulatory relief
– that is, the ability to offer contract tariffs and volume and term discounts – once they can show
that “competitors have made irreversible investments in the facilities needed to provide the
services at issue.”  Id. at ¶ 69.  As the Commission found, such investment “is an important
indicator of . . . irreversible entry” because, even if a particular competitor does not succeed,
“that equipment remains available and capable of providing service in competition with the
incumbent.”  Id. at ¶ 80.  And to obtain “Phase II” relief, where the incumbent’s own rates are
effectively deregulated, the incumbent must make an even more extensive showing – that is, it
must show that the market not only is contestable, but that a sufficient portion of the geographic
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market at issue is actually being contested such that the market is workably competitive and
market forces alone will constrain the incumbent’s rates.  Id. at ¶ 69.

The Commission has established separate competitive triggers to allow pricing flexibility
for (1) dedicated transport and (2) service over high-capacity loops, known as “channel
terminations.”  See id. at ¶ 70.  Accordingly, a determination that “competitors have made
irreversible investments in the facilities needed” to provide dedicated transport establishes that
competitors are not impaired without unbundled access to an incumbent’s high-capacity
dedicated transport facilities.  If an incumbent has been granted Phase I relief with respect to
dedicated transport in a particular MSA, therefore, the Commission should not require provision
of unbundled access to dedicated transport.  The same logic applies to high-capacity loops:  in
any MSA where the Commission has granted Phase I relief for channel terminations under the
separate standard that applies to those facilities, the Commission should not require provision of
unbundled access to high capacity loops.

The Commission should definitively eliminate unbundling obligations wherever the
incumbent has qualified for either Phase I or Phase II relief.  Phase I triggers were specifically
designed to identify markets where there is “facilities-based competition with significant sunk
investment” and therefore an alternative to an incumbent’s facilities for the provision of service.
See id. at ¶ 80.  By contrast, Phase II relief – which essentially deregulates incumbents’ rates – is
granted in those markets where competitors have already “established a significant market
presence,” sufficient to constrain ILEC end-user pricing.  Id. at ¶ 141; see also id. at ¶ 77
(“competitors that are sufficiently entrenched to survive attempts by incumbents to exclude them
from the market [by lowering prices to end-users] may not yet have a sufficient market presence
to constrain prices throughout the MSA”).  Because the impairment analysis must focus on
“CLECs’ ability to provide . . . service,” (CompTel, 309 F.3d at 13 (emphasis added)), the
existence of mature competition – while more than sufficient to establish non-impairment – is not
necessary to demonstrate non-impairment.

The fact that an incumbent has been granted Phase I or Phase II pricing flexibility relief
in a particular area provides conclusive evidence that the corresponding network elements – i.e.,
high-capacity transport or loops – need not be made available on an unbundled basis in that area.
At the same time, the fact that an ILEC has not yet received such relief in a particular geographic
area – and such relief currently covers only 37 percent of Verizon’s wire centers (and a smaller
percentage of wire centers nationwide) – does not relieve the Commission of the need to conduct
an impairment inquiry with respect to these other areas.  To the contrary, competing carriers can
and have deployed competing facilities outside the areas where incumbents have been granted
pricing flexibility as well.  And if the segment of the local market served with high-capacity
facilities is contestable in the absence of unbundled access, granting such access would be
contrary to the “goals of the Act.”  AT&T, 525 U.S. at 388.  Accordingly, the Commission
should establish additional, objective triggers for the removal of high-capacity facilities from the
UNE list outside the areas where pricing flexibility has been granted.
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We continue to believe that the extensive evidence demonstrating that competing carriers
have widely deployed their own high-capacity facilities where there is demand for high-capacity
services shows that they are not impaired anywhere without the ability to purchase these
facilities from incumbents at artificially low TELRIC rates.  At an absolute minimum, however,
just as the Commission determined that “collocation can reasonably serve as a measure of
competition in a given market and predictor of competitive constraints upon future LEC
behavior” (WorldCom, 238 F.3d at 459), the Commission should likewise rule that, outside those
areas where pricing flexibility has been granted, high-capacity facilities do not have to be
available as UNEs in any wire center where there are two or more fiber-based collocated
competitors – regardless of the prevalence of collocation in the remainder of the MSA.  Such a
rule is fully supported by the Commission’s analysis in the Pricing Flexibility Order and the
D.C. Circuit’s subsequent affirmance:  collocation is a reliable indicator of sunk investment of a
type that proves that the markets served in that particular wire center are contestable.  Indeed, as
the Commission and the court each recognized, collocation tends to underestimate the degree of
facilities-based investment, “because it fails to account for the presence of competitors that do
not use collocation and have wholly bypassed incumbent LEC facilities.”  Pricing Flexibility
Order, ¶ 95.

Finally, as long as competitors have access to ILEC high-capacity facilities on an
unbundled basis, they have little incentive to deploy competing facilities.  For that reason, the
Commission should require that if high-capacity facilities are made available, any such
unbundling obligation should have a firm sunset date.

4. The Commission Must Consider the Availability of ILEC Tariffed Special
Access Services

The availability of tariffed special access services as an alternative means of serving
customers is an additional factor that must be taken into account as part of the Commission’s
impairment analysis.  Specifically, the availability of special access service is an additional
factor that supports removing the obligation to unbundle high capacity facilities in any areas
where the incumbent has qualified for pricing flexibility relief, and is also a factor that must be
taken into account in establishing objective standards to determine whether high capacity
facilities must be unbundled outside these areas.

Consideration of the availability of tariffed special access services as an alternative is
compelled by the language and logic of the Commission’s decision in the Supplemental Order
Clarification and the Court’s decisions in USTA and CompTel.  As the Commission has held, it is
appropriate to impose an “unbundling obligation” for purposes of offering a service in a
particular market only if “denial of the requested elements would in fact impair the competitor’s
ability to offer services” in that market.  Supplemental Order Clarification, ¶ 15 (emphasis
added); see CompTel, 309 F.3d at 10.  If markets are contestable without access to unbundled
network elements, that is the end of the matter.  Or to put it another way, if competing providers
are able to enter the market and compete successfully using a combination of tariffed special
access services purchased from the incumbent and their own facilities, they self-evidently are not
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impaired without access to unbundled elements.  Indeed, that is precisely the way that
competition developed in the long-distance market: competing carriers relied initially on services
purchased from AT&T under volume and term discount arrangements until they completed the
build out of their own facilities.  Likewise, special access services are available under tariffs that
include volume and term discounts, and carriers have the same ability as they do in the long
distance market to use these arrangements to supplement their own facilities as they complete the
build out of their networks.

Accordingly, competitors’ efforts to gain access to high-capacity facilities as UNEs is
exclusively about price, since the same function is served by purchasing high capacity facilities at
special access rates.  Providing access to facilities at TELRIC rates – rather than the competitive
rates available under tariff – simply encourages anti-competitive arbitrage, an uneconomic
wealth transfer from incumbents to competitors that discourages productivity and innovation and
penalizes investment.

In the case of those local customers served over high-capacity facilities, it is clearly the
case that other providers can and do compete successfully using existing special access services
purchased from incumbents and others to fill gaps in their networks.  Indeed, there is significant
marketplace evidence that proves that competitors that obtain high-capacity circuits from
incumbents (rather than provisioning them independently or purchasing from a third-party
supplier) rely on special access services far more often than on UNEs.  In Verizon’s region, for
example, competing carriers as a whole had obtained almost twice as many DS-1 circuits as
special access than as UNEs.  In addition, many competing carriers that obtain high capacity
circuits from incumbents do so entirely by purchasing special access service rather than UNEs.
In Verizon’s region, for example, there are several competing carriers that purchase all their DS-
1 circuits exclusively as special access, and many others that rely on special access primarily
(though not exclusively) to satisfy their demand for DS-1 circuits.  Based on a sample of nine of
the largest purchasers of special access, three purchase all of their DS-1 circuits as special
access, and five additional competing carriers purchase 80 percent or more of all of their DS-1
circuits as special access.

Moreover, there’s no real question that competing carriers are competing successfully
using tariffed special access services purchased from incumbents and others to provide local
services as well as to provide their own special access services for long distance traffic. This
makes sense given the nature of special access service and the markets served.  Tariffed special
access services are provided over dedicated point-to-point facilities deployed specifically to meet
the needs of carriers and business customers, not residential users.  For example, carriers can and
do use existing special access services to provide the direct link between customer premises and
their local networks (as opposed to a long distance carrier’s POP), including their equipment
collocated in incumbent’s central offices – even in circumstances where the ILEC provides no
service of any kind to the end-user customer directly.  This allows carriers to integrate the special
access circuits into their own local networks, and use them to carry customers’ local as well as
long distance traffic.  Using such services, providers have successfully competed for business
customers of all shapes and sizes, from the most concentrated and most lucrative
telecommunications consumers to small business customers.  For example, the customers that are
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being served by competing carriers in this fashion range from donut shops and car dealerships to
law firms, doctor’s offices, brokerage branch offices, hospitals, and educational institutions.

There can thus be no doubt that there is already fierce competition to serve those
customers, both in the market for the customer-to-carrier connections themselves and in the
vertical telecommunications markets – including long-distance and local voice and data services
– in which high-capacity facilities provide an input.  Indeed, competing carriers have won
roughly 150 million voice grade equivalent lines using a combination of their own facilities and
special access circuits purchased from incumbents and others.  And they are competing
successfully in providing various services that use special access as an input, such as enterprise
long distance services, high-speed data services such as ATM and Frame Relay, and local
services provided to large business customers.  Indeed, a group of large business customers just
informed the WorldCom bankruptcy court that, “Sprint, AT&T and WorldCom account for over
90% of enterprise telecommunications usage and are widely viewed as the only interexchange
carriers capable of providing the full suite of network services required by major corporations.”
The evidence of such robust competition in vertical or adjacent markets establishes that access to
high-capacity facilities is no barrier to competition.  Cf. Advanced Health-Care v. Radford
Comm. Hosp., 910 F.2d 139, 150 (1990) (“[T]he central concern in an essential facilities claim is
whether market power in one market is being used to create or further a monopoly in another
market.”); USTA, 290 F.3d at 427 n.4.  Indeed, as this Commission has held, once such
competition exists, it can expand into additional market segments:  “large customers may create
the inducement for potential competitors to invest in sunk facilities which, once sunk, can be
used to serve adjacent smaller customers.”  Pricing Flexibility Order, ¶ 79.

Taking account of the availability of special access services as an alternative to
unbundling high-capacity facilities is especially appropriate in light of the unique characteristics
of special access.  The Commission has already concluded that special access services are
competitive, and that – in many markets – competition already constrains special access retail
prices, and competitors have used special access in combination with their own facilities to enter
local markets.  Taking into account the availability of competitive special access service in this
context thus does not compel the conclusion, for example, that the possibility of competing by
reselling incumbents’ retail services would eliminate the need to unbundle local loops for
provision of local voice service.  But under the specific circumstances here, where tariffed
special access services can and are being used to compete successfully, it would be reversible
error for the Commission to fail to take that alternative into account in conducting its impairment
analysis.

Finally, Verizon’s opponents claim that the only reason they buy Verizon’s special access
services is because they have been unable to obtain the equivalent services as UNEs.  As an
initial matter, as we have explained at length elsewhere, Verizon does provide unbundled high-
capacity facilities wherever such facilities exist.  The instances in which it does not do so are
those where the requested facilities do not exist, and, therefore, they could not be provided
without investing in and deploying new facilities or equipment or without undertaking significant
construction work.  That is entirely consistent with the Act, which the Commission has
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recognized “does not require [Verizon] to construct network elements . . . for the sole purpose of 
unbundling those elements for . . . other carriers.” See, e.g., Virginia Arbitration Non-Cost 
Order, CC 00-218, DA 02-1731, ¶ 468 (rel. July 17,2002). Moreover, even in those instances, 
the simple fact is that Verizon will build facilities for use by competing carriers to the same 
extent as it will for its own retail customers, and will make the newly constructed facilities 
available at competitive special access rates (which, in contrast to sub-competitive TELRIC 
rates, provide at least an opportunity to recover the costs of constructing the facilities). 

More fundamentally, however, the opponents’ claim misses the point entirely. 
Regardless of the reason they use special access services purchased from Verizon to compete, 
the fact of the matter is that they have demonstrated they are able to enter and compete 
successfully by using those services. While they no doubt would prefer to pay the artificially 
low TELRIC rates, that proves nothing. If competing carriers are able to enter and compete 
using a combination of special access and their own facilities (as these carriers have), then they 
self-evidently are not impaired without access to the same facilities at UNE rates. And providing 
access to these facilities at artificially low rates under these circumstances would merely 
undermine the continued growth of facilities-based competition and flout the directives of the 
D.C. Circuit. 

Sincerely, 

Michael E. Glover 
Senior Vice President and 
Deputy General Counsel 

//gT- /&II? 
Susanne Guyer 
Senior Vice-President 
Federal Regulatory Affairs 
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Verizon Communications
1095 Avenue of the Americas
New York, NY 10036

Phone 212.395.1689
Fax 212.597.2587

The Honorable Kevin Martin
Commissioner
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Commissioner Martin:

This is a follow up to my letter to Chairman Powell of October 16, 2002 in which I
proposed a framework for addressing the issues before the Commission in the pending review of
its unbundled network element rules.

My purpose here is to provide you with a copy of the attached letter, which elaborates on
certain of the points made in my October 16 correspondence discussing application of the Act’s
unbundling standard to the competitive special access market and to high-capacity facilities
generally.  Specifically, the attached letter elaborates on three crucial points:

First, as the Commission itself has recognized, special access today is a mature
competitive market, and that fact is due in part to previous Commission policies that promoted
the growth of facilities-based competition in this market segment.  To avoid jeopardizing this
competitive success story, it is critical that the Commission reconfirm existing restrictions on the
use of unbundled network elements to provide traditional special access service.

Second, with respect to high capacity DS-1 facilities that are used for local traffic, the
Commission itself has previously determined that, in areas where the Commission has granted
pricing flexibility to incumbent carriers, competing carriers already have made “irreversible
investments” in competing facilities.  Under the standards in the Act and the D.C. Circuit’s
orders, therefore, unbundling of high-capacity facilities cannot be required in these areas.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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Third, given the nature of the market segment at issue here, and the fact that competitors
can and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  Simply put, when competing carriers are
already successfully competing and serving customers using special access, allowing access to
the same facilities at UNE prices is an uneconomic arbitrage process that serves no competitive
purpose under the Act, and in fact injures facilities-based competition.  Consequently, the
availability of tariffed special access service provides additional support for eliminating
unbundling obligations in those areas where incumbents have qualified for pricing flexibility and
is an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements in
other areas.

Binding federal determinations that are consistent with these key principles are critical to
providing the certainty that promotes investment by competitors and incumbents alike.  And
promoting investment in the market segments served by dedicated high-capacity facilities is
particularly important because it is these higher-end markets that drive innovation in the
telecommunications business.

Sincerely,

William P. Barr

Attachment

cc: Chairman Powell
Commissioner Abernathy
Commissioner Adelstein
Commissioner Copps



1300 I Street, NW
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Washington, DC  20005

December 17, 2002

William F. Maher
Chief, Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Mr. Maher:

The purpose of this letter is to address in greater detail the application of the Act’s
unbundling standards to high-capacity facilities – loops and dedicated transport.  In particular,
this letter elaborates on three central points addressed in William Barr’s letter to Chairman
Powell of October 16, 2002.  Because competition for the highest capacity services (DS-3 and
above) is pervasive, and there is virtually no reliance on unbundled elements for those services
today, this discussion focuses on unbundling requirements associated with dedicated DS-1
services.

•  First, at a bare minimum, the Commission should reconfirm restrictions on use of high-
capacity facilities to provide traditional special access service for long distance traffic,
because the evidence is overwhelming that competitors have captured a significant
percentage of this market segment without access to UNEs.

•  Second, with respect to use of high capacity facilities for local traffic, the Commission itself
already determined in its Pricing Flexibility Order that, in areas that qualify for either Phase I
or Phase II pricing flexibility, “competitors have made irreversible investments in facilities”
(14 FCC Rcd 14221, ¶ 77 (1999)); consequently, under the standards articulated by the D.C.
Circuit, no unbundled access to high-capacity facilities can be ordered in these areas.  A
binding federal determination to this effect is critical to providing the certainty that promotes
investment by competitors and incumbents alike.  And promoting investment in the market
segment served by dedicated high-capacity facilities is particularly important because it is
these higher-end markets that drive innovation in the telecommunications business.  In
addition, outside the areas where pricing flexibility has been granted, the Commission should
adopt concrete, objective standards that must be applied in determining whether unbundled
access to high capacity facilities is required.
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•  Third, given the nature of the market segment at issue here, and the fact that competitors can
and are using tariffed DS-1 special access services purchased from incumbents and others to
compete successfully for local customers, the availability of these tariffed services is an
additional factor that must be taken into account.  In particular, the availability of tariffed
special access service provides additional support for eliminating unbundling obligations in
those areas where incumbents have qualified for Phase I or Phase II pricing flexibility and is
an additional factor that must be taken into account in determining whether competing
providers are impaired without access to the same facilities as unbundled network elements
in other areas.

1. Competitors Are Not “Impaired” If Particular Markets Are Contestable in the 
Absence of Unbundled Network Access

As an initial matter, four of the key legal principles established by the D.C. Circuit’s
decisions in United States Telecom Association v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA”)
and Competitive Telecommunications Association v. FCC, 309 F.3d 8 (D.C. Cir. 2002)
(“CompTel”) are particularly pertinent to the Commission’s analysis of these issues.

First, determination of circumstances where mandatory unbundling may be appropriate
under section 251(d)(2)’s impairment standard must be “linked (in some degree) to natural
monopoly” characteristics of an element.  Unbundling may be appropriate only if “genuinely
competitive provision of an element’s function [would be] wasteful” because “the cost
characteristics of an ‘element’ render it . . . unsuitable for competitive supply.”  USTA, 290 F.3d
at 427.  Under this standard, the Commission may require unbundling of a particular element
only in circumstances where unbundled access to the element is needed to permit requesting
carriers to compete in the particular market where the carrier seeks to offer service.  If the market
in question is subject to competitive entry – i.e., if the market is contestable – in the absence of
unbundled access to a particular element, competitors are not “impaired” within the meaning of
the statute.  That standard is unquestionably satisfied in cases where (1) a particular element has
been “significantly deployed on a competitive basis” (id. at 422); or (2) if a functional alternative
to the element is otherwise available either from the incumbent or “‘outside the incumbent’s
network.’” (id. at 429 (quoting AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 389 (1999)
(“AT&T”))).  Where markets are contestable without access to unbundled elements, the costs of
unbundling outweigh any possible benefit.  As the court noted,  “[e]ach unbundling of an
element imposes costs of its own, spreading the disincentive to invest in innovation and creating
complex issues of managing shared facilities.”  Id. at 427.

Second, the Commission must “consider the markets in which a competitor ‘seeks to
offer’ services and, at an appropriate level of generality, ground the unbundling obligation on
the competitor’s entry into those markets in which denial of the requested elements would in fact
impair the competitor’s ability to offer services.”  CompTel, 309 F.3d at 10 (quoting
Supplemental Order Clarification, 15 FCC Rcd 9587, ¶ 15 (2000)) (emphasis added).  One
aspect of that inquiry must be defining an appropriate geographic market in which to assess
impairment.  As the Commission held in its Pricing Flexibility Order, the task is “to define . . .
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geographic areas narrowly enough so that the competitive conditions within each area are
reasonably similar, yet broadly enough to be administratively workable.”  Pricing Flexibility
Order, ¶ 71.  There, the Commission held that “MSAs best reflect the scope of competitive entry,
and therefore are a logical basis for measuring the extent of competition.”  Id. at ¶ 72.  In
contrast, the Commission rejected a wire center by wire center analysis, both because it was
unnecessary to reflect the scope of competitive entry and because it would be administratively
unworkable.  The D.C. Circuit affirmed this Commission’s determination of the appropriate
geographic market for use in assessing competitive entry, and expressly rejected the argument
that it is necessary to carry out such an analysis wire center by wire center.  WorldCom, Inc. v.
FCC, 238 F.3d 449, 446-61 (D.C. Cir. 2001) (“WorldCom”).

Third, the Commission must consider evidence of impairment on a service-specific basis.
As the D.C. Circuit noted in upholding the Commission’s existing limitations on the use of
unbundled elements to provide special access services, “it is far from obvious to us that the FCC
has the power without an impairment finding as to nonlocal services, to require that ILECs
provide EELs for such services on an unbundled basis.”  Comptel, 309 F.3d at 13 (emphasis
added); see also USTA, 290 F.3d at 426 (suggesting that the statute requires “a more nuanced
concept of impairment” that considers “specific markets or market categories”).  To use an
example that is elaborated on below, in analyzing the need to unbundle high-capacity facilities,
the Commission should continue to evaluate the special access market for long distance traffic –
which has special characteristics for both functional and historical reasons – as a separate market
segment.

Fourth, because a finding of impairment is a prerequisite to imposing an unbundling
requirement, and that finding obviously must be based on substantial record evidence, the burden
is on the proponents of unbundling to demonstrate that the impairment standard has been
satisfied for a particular element in a relevant segment of the market.  This point is especially
important in cases such as this where there is no question that the facilities at issue already have
been significantly deployed on a competitive basis.  Under these circumstances, absent concrete
evidence to the contrary, the presumption has to be that the facilities are capable of being
competitively supplied both where they have been deployed and where they as yet have not.
Indeed, as the D.C. Circuit recognized, deployment of competitive facilities in certain markets
indicates that all markets with comparable characteristics are likewise contestable, even if
facilities have not actually been deployed.  See USTA, 290 F.3d at 422.  Or as Chairman Powell
put it at the time of the UNE Remand Order:  “evidence of CLEC [facilities] deployment
strongly suggests that CLECs are not significantly impaired without access . . . both in areas in
which CLECs have deployed [facilities] and areas in which they have not done so.”  15 FCC
Rcd 3696, 3927 (1999) (emphasis added).

2. The Commission Should Retain Its Restriction on Special Access Bypass

At a bare minimum, the Commission should confirm that high-capacity facilities need not
be made available – either alone or in combinations – for the provision of traditional special
access service, i.e., in those situations where the requesting carrier seeks to use the requested
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facilities to establish a connection between the customer’s premises and a carrier’s point of
presence without providing “a significant amount of local exchange service.”  See Supplemental
Order Clarification, ¶ 8.

As noted above, the D.C. Circuit has already held that the Commission was permitted –
indeed, required – by the terms of the Act to undertake a service-specific analysis that
distinguishes between the local and long-distance-access segments of the market.  CompTel, 309
F.3d at 13.  And when it comes to special access service for long distance traffic, the
Commission has correctly recognized that the extensive existing competition proves that
telecommunications carriers are not impaired in their ability to provide special access service
without access to unbundled elements.  To the contrary, the FCC has properly found that the
market for special access has become highly competitive in the absence of UNE access.
“Competitive access, which originated in the mid-1980s, is a mature source of [facilities-based]
competition in telecommunications markets.”  Supplemental Order Clarification, ¶ 18.  This is
true regardless of whether the special access traffic at issue is voice or data, as would be
expected because the facilities used for both types of traffic are the same.

The FCC’s prior decision to restrict the use of UNEs to provide special access service
was sound.  In the Supplemental Order Clarification, the Commission properly noted that “the
exchange access market occupies a different legal category from the market for telephone
exchange services.”  Supplemental Order Clarification, ¶ 14.  It was therefore impossible for the
Commission to grant competitors access to network elements “solely or primarily for use in the
exchange access market” without first finding that competitors are impaired in their ability to
provide special access services without access to UNEs.  Id. at ¶ 15.  Based on the record before
it, the Commission found no evidence that competitors in the special access market are impaired
without access to unbundled loops and transport:  “we generally do not impose such obligations
first and conduct our ‘impair’ inquiry afterwards.”  Id. at ¶ 16.  Moreover, to grant access could
cause “substantial market dislocations” by “undercut[ting] the market position of many facilities-
based competitive access providers.”  Id. at ¶¶ 7, 18.

The current record strongly supports those conclusions.  No party has introduced
evidence, let alone carried their burden of demonstrating, that competitors are impaired in the
provision of special access service.  To the contrary, the evidence is that competition has
continued to thrive in the rapidly expanding special access market without access to UNEs.
Competitors account for a third or more of total special access revenues nationwide, and their
share of the market has been growing rapidly.  See UNE Fact Report 2002 at III-1, IV-6, IV-7.
Competitors now have extensive local networks in place in most of the markets where special
access demand is concentrated.  A number of wholesale fiber suppliers also serve most major
markets.  And even in the areas where competitive facilities are not yet available, competing
providers have been able to compete successfully by reselling special access service purchased
from incumbents.  Competitors now provide more than 150 million voice-grade equivalent
special access and private lines using either their own facilities, the facilities of other competitive
suppliers, or by reselling ILEC special access service.  Such widespread and pervasive
competition establishes beyond serious dispute that the traditional special access market is
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contestable – that is, that competing providers can and do compete effectively in the special
access market without UNEs.  Consequently, the record here compels the conclusion that
competing providers are not impaired in their “ability to provide long distance or exchange
access service” without access to unbundled elements, including high capacity loops and
transport.  Cf. CompTel, 309 F.3d at 13.

Moreover, the Commission’s concerns about market dislocations and undermining the
market position of facilities-based competitors likewise require that the Commission affirm its
determination that competitors are not entitled to unbundled network elements to provide special
access service.  As the D.C. Circuit noted in its decision upholding the Commission’s existing
restrictions on the use of UNEs to provide special access, Congress “preferred ‘facilities-based
competition’ over ‘parasitic free-riding.’”  CompTel, 309 F.3d at 20.  It would be contrary to the
goals of the Act and this Commission’s policies to displace existing facilities-based competition
with “completely synthetic competition” using elements of the incumbents’ networks provided at
TELRIC rates.  See USTA, 290 F.3d at 424.  At a minimum, therefore, it is critical to maintain
restrictions on the use of unbundled elements to provide special access in order to avoid
disrupting this well functioning, competitive market.

Moreover, the current restrictions were proposed by a cross-industry group that included
major CLECs, and were expressly upheld by the D.C. Circuit in CompTel, 309 F.3d at 22.  While
some CLECs unquestionably have tried to game the current tests for determining whether the
substantial local traffic requirement is satisfied, overall the tests have proven to be workable.  In
fact, while some parties here rehash their previous claims that the tests are not administratively
feasible, the D.C. Circuit squarely rejected those claims, holding that “it is plain that supplying
the information is feasible, as the FCC has produced evidence that some carriers are taking
advantage of the safe harbors.”  Id.  If anything, the current tests are too lax and allow circuits to
be converted to sub-competitive TELRIC pricing even when they are used predominantly for
non-local traffic.  Given all of this, there is no basis for relaxing these existing restrictions
further, and doing so would serve only to undermine the mature facilities-based competition that
already exists.

This is equally true of the existing companion rule prohibiting “commingling” of
unbundled elements with special access services.  As the Commission explained to the D.C.
Circuit, this prohibition is “the only way to prevent carriers from using these units ‘solely or
primarily to bypass special access services,’” because “allowing commingling would allow
carriers to avoid the requirement that each customer be provided a significant amount of local
exchange service.”  Id. at 22-23.  The court agreed, and recognized that the prohibition is
necessary to prevent the “gaming” that otherwise would occur.  For example, as the court itself
pointed out, the absence of a commingling restriction would “allow the entire base of the loop or
‘channel termination’ portion of special access circuits to be converted into unbundled loops.”
Id. at 24.  And that, of course, would undermine the existing facilities-based competition that the
Commission sought to preserve and promote.
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3. Where ILECs Have Qualified for Pricing Flexibility, They Should Not Be
Required To Provide Unbundled Access to High Capacity Facilities

Even if CLECs plan to use high-capacity facilities to provide a substantial amount of
local exchange service – as opposed to solely or primarily special access service – they should
not have access to unbundled high capacity loops and transport where the market for local
services provided using these facilities is contestable without access to high capacity facilities at
UNE rates.  In those situations where competitive facilities already exist, provision of those
facilities is not merely contestable, but already contested.  Indeed, to require access in that
circumstance – i.e., where facilities have been “significantly deployed on a competitive basis”
(USTA, 290 F.3d at 422) – would violate the Supreme Court’s admonition that the Commission
cannot “blind itself to the availability of elements outside the incumbent’s network” (AT&T, 525
U.S. at 389).

It is critical that the Commission itself establish binding restrictions on incumbents’
unbundling obligations based on objective market conditions.  Clear, readily applied national
rules will provide stability and certainty, which will in turn promote investment and innovation
by competitors and incumbents alike.  And the Commission unquestionably has both the legal
authority and the obligation to establish binding national rules:  the Act gives “the Commission”
− not the states − the power to “determin[e] what network elements should be made available”
on an unbundled basis.  47 U.S.C. § 251(d).

Moreover, the Commission has already created an appropriate framework – and in a
series of subsequent orders already has applied that framework itself – for initially identifying
certain geographic markets where unbundling of high-capacity facilities cannot be required in its
Pricing Flexibility Order.  In that order, the Commission granted incumbents pricing flexibility
for special access services, conditioned on a showing that “market conditions in a particular area
warrant the relief at issue.”  Pricing Flexibility Order, ¶ 68.  The requisite showing focuses on
precisely the question that the courts have made clear must be considered before any unbundled
access may be required:  investment in competitive facilities.  Indeed, the Commission granted
relief specifically because it determined that certain geographic markets were contestable where
a significant portion of those geographic areas already were being contested – that is, competing
providers already had made sunk investments in competing facilities.

Thus, the Commission ruled that incumbents are to be granted “Phase I” regulatory relief
– that is, the ability to offer contract tariffs and volume and term discounts – once they can show
that “competitors have made irreversible investments in the facilities needed to provide the
services at issue.”  Id. at ¶ 69.  As the Commission found, such investment “is an important
indicator of . . . irreversible entry” because, even if a particular competitor does not succeed,
“that equipment remains available and capable of providing service in competition with the
incumbent.”  Id. at ¶ 80.  And to obtain “Phase II” relief, where the incumbent’s own rates are
effectively deregulated, the incumbent must make an even more extensive showing – that is, it
must show that the market not only is contestable, but that a sufficient portion of the geographic
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market at issue is actually being contested such that the market is workably competitive and
market forces alone will constrain the incumbent’s rates.  Id. at ¶ 69.

The Commission has established separate competitive triggers to allow pricing flexibility
for (1) dedicated transport and (2) service over high-capacity loops, known as “channel
terminations.”  See id. at ¶ 70.  Accordingly, a determination that “competitors have made
irreversible investments in the facilities needed” to provide dedicated transport establishes that
competitors are not impaired without unbundled access to an incumbent’s high-capacity
dedicated transport facilities.  If an incumbent has been granted Phase I relief with respect to
dedicated transport in a particular MSA, therefore, the Commission should not require provision
of unbundled access to dedicated transport.  The same logic applies to high-capacity loops:  in
any MSA where the Commission has granted Phase I relief for channel terminations under the
separate standard that applies to those facilities, the Commission should not require provision of
unbundled access to high capacity loops.

The Commission should definitively eliminate unbundling obligations wherever the
incumbent has qualified for either Phase I or Phase II relief.  Phase I triggers were specifically
designed to identify markets where there is “facilities-based competition with significant sunk
investment” and therefore an alternative to an incumbent’s facilities for the provision of service.
See id. at ¶ 80.  By contrast, Phase II relief – which essentially deregulates incumbents’ rates – is
granted in those markets where competitors have already “established a significant market
presence,” sufficient to constrain ILEC end-user pricing.  Id. at ¶ 141; see also id. at ¶ 77
(“competitors that are sufficiently entrenched to survive attempts by incumbents to exclude them
from the market [by lowering prices to end-users] may not yet have a sufficient market presence
to constrain prices throughout the MSA”).  Because the impairment analysis must focus on
“CLECs’ ability to provide . . . service,” (CompTel, 309 F.3d at 13 (emphasis added)), the
existence of mature competition – while more than sufficient to establish non-impairment – is not
necessary to demonstrate non-impairment.

The fact that an incumbent has been granted Phase I or Phase II pricing flexibility relief
in a particular area provides conclusive evidence that the corresponding network elements – i.e.,
high-capacity transport or loops – need not be made available on an unbundled basis in that area.
At the same time, the fact that an ILEC has not yet received such relief in a particular geographic
area – and such relief currently covers only 37 percent of Verizon’s wire centers (and a smaller
percentage of wire centers nationwide) – does not relieve the Commission of the need to conduct
an impairment inquiry with respect to these other areas.  To the contrary, competing carriers can
and have deployed competing facilities outside the areas where incumbents have been granted
pricing flexibility as well.  And if the segment of the local market served with high-capacity
facilities is contestable in the absence of unbundled access, granting such access would be
contrary to the “goals of the Act.”  AT&T, 525 U.S. at 388.  Accordingly, the Commission
should establish additional, objective triggers for the removal of high-capacity facilities from the
UNE list outside the areas where pricing flexibility has been granted.
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We continue to believe that the extensive evidence demonstrating that competing carriers
have widely deployed their own high-capacity facilities where there is demand for high-capacity
services shows that they are not impaired anywhere without the ability to purchase these
facilities from incumbents at artificially low TELRIC rates.  At an absolute minimum, however,
just as the Commission determined that “collocation can reasonably serve as a measure of
competition in a given market and predictor of competitive constraints upon future LEC
behavior” (WorldCom, 238 F.3d at 459), the Commission should likewise rule that, outside those
areas where pricing flexibility has been granted, high-capacity facilities do not have to be
available as UNEs in any wire center where there are two or more fiber-based collocated
competitors – regardless of the prevalence of collocation in the remainder of the MSA.  Such a
rule is fully supported by the Commission’s analysis in the Pricing Flexibility Order and the
D.C. Circuit’s subsequent affirmance:  collocation is a reliable indicator of sunk investment of a
type that proves that the markets served in that particular wire center are contestable.  Indeed, as
the Commission and the court each recognized, collocation tends to underestimate the degree of
facilities-based investment, “because it fails to account for the presence of competitors that do
not use collocation and have wholly bypassed incumbent LEC facilities.”  Pricing Flexibility
Order, ¶ 95.

Finally, as long as competitors have access to ILEC high-capacity facilities on an
unbundled basis, they have little incentive to deploy competing facilities.  For that reason, the
Commission should require that if high-capacity facilities are made available, any such
unbundling obligation should have a firm sunset date.

4. The Commission Must Consider the Availability of ILEC Tariffed Special
Access Services

The availability of tariffed special access services as an alternative means of serving
customers is an additional factor that must be taken into account as part of the Commission’s
impairment analysis.  Specifically, the availability of special access service is an additional
factor that supports removing the obligation to unbundle high capacity facilities in any areas
where the incumbent has qualified for pricing flexibility relief, and is also a factor that must be
taken into account in establishing objective standards to determine whether high capacity
facilities must be unbundled outside these areas.

Consideration of the availability of tariffed special access services as an alternative is
compelled by the language and logic of the Commission’s decision in the Supplemental Order
Clarification and the Court’s decisions in USTA and CompTel.  As the Commission has held, it is
appropriate to impose an “unbundling obligation” for purposes of offering a service in a
particular market only if “denial of the requested elements would in fact impair the competitor’s
ability to offer services” in that market.  Supplemental Order Clarification, ¶ 15 (emphasis
added); see CompTel, 309 F.3d at 10.  If markets are contestable without access to unbundled
network elements, that is the end of the matter.  Or to put it another way, if competing providers
are able to enter the market and compete successfully using a combination of tariffed special
access services purchased from the incumbent and their own facilities, they self-evidently are not
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impaired without access to unbundled elements.  Indeed, that is precisely the way that
competition developed in the long-distance market: competing carriers relied initially on services
purchased from AT&T under volume and term discount arrangements until they completed the
build out of their own facilities.  Likewise, special access services are available under tariffs that
include volume and term discounts, and carriers have the same ability as they do in the long
distance market to use these arrangements to supplement their own facilities as they complete the
build out of their networks.

Accordingly, competitors’ efforts to gain access to high-capacity facilities as UNEs is
exclusively about price, since the same function is served by purchasing high capacity facilities at
special access rates.  Providing access to facilities at TELRIC rates – rather than the competitive
rates available under tariff – simply encourages anti-competitive arbitrage, an uneconomic
wealth transfer from incumbents to competitors that discourages productivity and innovation and
penalizes investment.

In the case of those local customers served over high-capacity facilities, it is clearly the
case that other providers can and do compete successfully using existing special access services
purchased from incumbents and others to fill gaps in their networks.  Indeed, there is significant
marketplace evidence that proves that competitors that obtain high-capacity circuits from
incumbents (rather than provisioning them independently or purchasing from a third-party
supplier) rely on special access services far more often than on UNEs.  In Verizon’s region, for
example, competing carriers as a whole had obtained almost twice as many DS-1 circuits as
special access than as UNEs.  In addition, many competing carriers that obtain high capacity
circuits from incumbents do so entirely by purchasing special access service rather than UNEs.
In Verizon’s region, for example, there are several competing carriers that purchase all their DS-
1 circuits exclusively as special access, and many others that rely on special access primarily
(though not exclusively) to satisfy their demand for DS-1 circuits.  Based on a sample of nine of
the largest purchasers of special access, three purchase all of their DS-1 circuits as special
access, and five additional competing carriers purchase 80 percent or more of all of their DS-1
circuits as special access.

Moreover, there’s no real question that competing carriers are competing successfully
using tariffed special access services purchased from incumbents and others to provide local
services as well as to provide their own special access services for long distance traffic. This
makes sense given the nature of special access service and the markets served.  Tariffed special
access services are provided over dedicated point-to-point facilities deployed specifically to meet
the needs of carriers and business customers, not residential users.  For example, carriers can and
do use existing special access services to provide the direct link between customer premises and
their local networks (as opposed to a long distance carrier’s POP), including their equipment
collocated in incumbent’s central offices – even in circumstances where the ILEC provides no
service of any kind to the end-user customer directly.  This allows carriers to integrate the special
access circuits into their own local networks, and use them to carry customers’ local as well as
long distance traffic.  Using such services, providers have successfully competed for business
customers of all shapes and sizes, from the most concentrated and most lucrative
telecommunications consumers to small business customers.  For example, the customers that are
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being served by competing carriers in this fashion range from donut shops and car dealerships to
law firms, doctor’s offices, brokerage branch offices, hospitals, and educational institutions.

There can thus be no doubt that there is already fierce competition to serve those
customers, both in the market for the customer-to-carrier connections themselves and in the
vertical telecommunications markets – including long-distance and local voice and data services
– in which high-capacity facilities provide an input.  Indeed, competing carriers have won
roughly 150 million voice grade equivalent lines using a combination of their own facilities and
special access circuits purchased from incumbents and others.  And they are competing
successfully in providing various services that use special access as an input, such as enterprise
long distance services, high-speed data services such as ATM and Frame Relay, and local
services provided to large business customers.  Indeed, a group of large business customers just
informed the WorldCom bankruptcy court that, “Sprint, AT&T and WorldCom account for over
90% of enterprise telecommunications usage and are widely viewed as the only interexchange
carriers capable of providing the full suite of network services required by major corporations.”
The evidence of such robust competition in vertical or adjacent markets establishes that access to
high-capacity facilities is no barrier to competition.  Cf. Advanced Health-Care v. Radford
Comm. Hosp., 910 F.2d 139, 150 (1990) (“[T]he central concern in an essential facilities claim is
whether market power in one market is being used to create or further a monopoly in another
market.”); USTA, 290 F.3d at 427 n.4.  Indeed, as this Commission has held, once such
competition exists, it can expand into additional market segments:  “large customers may create
the inducement for potential competitors to invest in sunk facilities which, once sunk, can be
used to serve adjacent smaller customers.”  Pricing Flexibility Order, ¶ 79.

Taking account of the availability of special access services as an alternative to
unbundling high-capacity facilities is especially appropriate in light of the unique characteristics
of special access.  The Commission has already concluded that special access services are
competitive, and that – in many markets – competition already constrains special access retail
prices, and competitors have used special access in combination with their own facilities to enter
local markets.  Taking into account the availability of competitive special access service in this
context thus does not compel the conclusion, for example, that the possibility of competing by
reselling incumbents’ retail services would eliminate the need to unbundle local loops for
provision of local voice service.  But under the specific circumstances here, where tariffed
special access services can and are being used to compete successfully, it would be reversible
error for the Commission to fail to take that alternative into account in conducting its impairment
analysis.

Finally, Verizon’s opponents claim that the only reason they buy Verizon’s special access
services is because they have been unable to obtain the equivalent services as UNEs.  As an
initial matter, as we have explained at length elsewhere, Verizon does provide unbundled high-
capacity facilities wherever such facilities exist.  The instances in which it does not do so are
those where the requested facilities do not exist, and, therefore, they could not be provided
without investing in and deploying new facilities or equipment or without undertaking significant
construction work.  That is entirely consistent with the Act, which the Commission has
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recognized “does not require [Verizon] to construct network elements . . . for the sole purpose of 
unbundling those elements for . . . other carriers.” See, e.g., Virginia Arbitration Non-Cost 
Order, CC 00-218, DA 02-1731, ¶ 468 (rel. July 17,2002). Moreover, even in those instances, 
the simple fact is that Verizon will build facilities for use by competing carriers to the same 
extent as it will for its own retail customers, and will make the newly constructed facilities 
available at competitive special access rates (which, in contrast to sub-competitive TELRIC 
rates, provide at least an opportunity to recover the costs of constructing the facilities). 

More fundamentally, however, the opponents’ claim misses the point entirely. 
Regardless of the reason they use special access services purchased from Verizon to compete, 
the fact of the matter is that they have demonstrated they are able to enter and compete 
successfully by using those services. While they no doubt would prefer to pay the artificially 
low TELRIC rates, that proves nothing. If competing carriers are able to enter and compete 
using a combination of special access and their own facilities (as these carriers have), then they 
self-evidently are not impaired without access to the same facilities at UNE rates. And providing 
access to these facilities at artificially low rates under these circumstances would merely 
undermine the continued growth of facilities-based competition and flout the directives of the 
D.C. Circuit. 

Sincerely, 

Michael E. Glover 
Senior Vice President and 
Deputy General Counsel 

//gT- /&II? 
Susanne Guyer 
Senior Vice-President 
Federal Regulatory Affairs 
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1300 I Street, NW
Suite 400 West
Washington, DC  20005
(202) 515-2539
(202) 336-7922 (fax)

Ex Parte

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th H Street, SW, Portals
Washington, DC 20554

Re: Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No. 01-338; Implementation of the Local Competition Provisions
in the Telecommunications Act of 1996, CC Docket No. 96-98; and Deployment of
Wireline Services Offering Advanced Telecommunications Capability, CC Docket No.
98-147

Dear Ms. Dortch:

The attached letter from William Barr of Verizon was provided to Chairman Powell today.
Please place it on the record in the above proceeding.  Please let me know if you have any
questions.

Sincerely,

Attachment

cc: Commissioner Abernathy
Commissioner Martin
Commissioner Copps
B. Tramont
C. Libertelli
M. Brill
D. Gonzalez
J. Goldstein
W. Maher
M. Carey
R. Tanner
B. Olson
T. Navin



William P. Barr
Executive Vice President and General Counsel

November 22, 2002

Verizon Communications
1095 Avenue of the Americas
New York, NY 10036

Phone 212.395.1689
Fax 212.597.2587

Honorable Michael Powell
Chairman
Federal Communications Commission
445 12th Street, SW
Washington, DC  20554

Dear Chairman Powell:

There is no issue more important to the future of the telecommunications industry, or to
the industry’s capacity as an engine of economic growth, than the regulatory treatment of
broadband.  This letter proposes a framework for addressing each of the key broadband issues
pending before the Commission.

Over the next decade, local companies will have to make substantial additional
investments in broadband infrastructure – investments to deploy current broadband services
more widely and to develop successive generations of innovative broadband offerings.  Much of
this investment will be focused on pushing fiber deeper into the network, first through broadband
enabled remote terminals, and ultimately through the deployment of fiber directly to end-users.
These investments will be extremely risky, given the dominant broadband position of cable
companies and further competition from satellite and wireless operators.

The broadband network will be in a constant state of evolution and flux as local
companies undertake these upgrades.  Each successive generation of the broadband network will,
however, allow unaffiliated providers of applications, content and other information services to
reach broadband customers over the network.  Over time, local companies will also be
developing their own content, aimed primarily at competing with cable companies in highly
concentrated markets for the delivery of video services.

It is critical that the Commission’s rules governing broadband take into account the risk,
magnitude, and complexity of the investments that local companies must make, as well as the
intensely competitive nature of the broadband market.  The Commission’s rules must establish a
framework that maintains the incentive of local companies to invest by ensuring that broadband
returns are not limited, by means of artificial and unnecessary regulation, to the mere recovery of
costs.
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The current regulatory regime is fundamentally antithetical to the investment that local
companies must make.  Local companies today are subject to a host of retail and wholesale
regulatory requirements that in combination require them both to provide stand-alone broadband
transmission services at cost-based rates, and to provide competing carriers with unbundled
access to the broadband network at artificially low TELRIC prices.  This combination of
requirements, at best, permits telephone companies can earn back their costs (or less under
TELRIC) and requires them to bear the full downside risk of investments that fail, while leaving
others to capture any upside of investments that succeed.

Neither category of requirements, retail or wholesale, should apply to broadband.

On the retail side, local companies must be allowed to provide broadband transport to
ISPs and other content providers on commercially negotiated terms – not cost-based rates, terms,
and conditions prescribed by regulators.  Local companies have every incentive to provide
broadband transport to unaffiliated providers of information services on reasonable terms,
because only by doing so can they maximize the value of their investments.  Retail rate
regulation is therefore both unnecessary and counterproductive, curbing the delivery of new
content and services to end-users by slowing the deployment of essential underlying
infrastructure.

The touchstone of local companies’ dealings with information service providers should
be commercial reasonableness.  Where a local company offers access on terms comparable to
those previously approved by federal authorities in connection with a cable-company consent
decree, for example, the commercial reasonableness of such an offer could not be disputed.
Likewise, any terms that are voluntarily agreed to by ISPs or other content providers would, by
definition, be commercially reasonable.  The key is that the Commission allow the market, rather
than regulatory fiat, to determine the terms under which other providers obtain access to our
network.

On the wholesale side, local companies must likewise be freed from any obligation to
unbundle network elements used to provide broadband services.  Between the premises of end-
users and the point where information service providers interconnect, local companies must be
allowed to reap the rewards of their investments.  Allowing other carriers to lease these newly
deployed broadband facilities, and thereby act as virtual resellers of broadband transport,
destroys the ability of local companies to engage in market-based commercial negotiations with
providers of information services.

Worse yet, broadband unbundling obligations hinder and delay investments in critical
infrastructure by creating a class of firms whose vested interests militate against evolution of the
network.  Unlike traditional circuit switched voice, broadband networks are in rapid flux and an
unbundling regime is antithetical to their rational and efficient evolution.  By its very nature, an
unbundling regime allows third parties to “roost” in the incumbent’s network based on the
technology and configuration that exists at a given time.  Those firms become dependent on
maintaining that configuration and fiercely resist any new design that will displace them.  The
result is further protracted proceedings, and incumbents are required either to forgo the next
generation upgrade or shoulder the costs of shifting the firms that have taken roost to the new
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configuration.  Were other carriers allowed, for example, to collocate switching equipment in
remote terminals, those facilities would be stranded when local companies deployed all-fiber
loops.  Facing this loss, these firms would inevitably demand a right to purchase a finished
broadband service from incumbents at cost-based rates or insist that local companies maintain
their obsolete copper networks.  Either way, investment would be deterred and demands for
regulation would persist indefinitely.

It is therefore essential that the Commission’s unbundling rules eliminate any
requirement to unbundle network elements for use to provide broadband services.  In particular,
the Commission should not reinstate a line sharing obligation, mandate the unbundling of packet
switching equipment or fiber loop facilities, or require remote terminal collocation.

Moreover, as the local network evolves and is optimized for broadband, it will be more
and more the case that new facilities will consist entirely of fiber-based or other advanced
technologies and architectures.  These next generation networks, the initial versions of which are
only now being deployed for the first time by local telephone companies and competitors alike,
will be entirely broadband in nature, and cannot be unbundled into previously defined elements
absent significant redesign and cost, if at all.  Indeed, with these next generation networks,
services that traditionally were thought of as narrowband will be nothing more than one of many
applications delivered over a broadband service.  Because of the unique technological and
market considerations that these networks present, it is critical that they be free of unnecessary
unbundling obligations that increase their cost and risk and deter their deployment.

The simplest way to achieve these goals is to regulate broadband services offered by all
providers under Title I of the Communications Act, including both bundled information services
and stand-alone broadband transmission services.  As we’ve addressed at some length in our
previous letters and pleadings on the issue, classifying both types of services under Title I – as
the Commission recently has done in the case of cable broadband services – is well within the
Commission’s authority.  And, most importantly, it would allow the Commission to establish a
single unified set of federal rules for broadband by writing on a clean slate free from the
regulatory underbrush that has grown up around different regimes.

Regardless of whether the Commission proceeds under Title I or by exercising
forbearance or other authority under Title II, the resulting framework of regulation can and
should be the same.  The key regulatory principles are as follows:

1.  Telephone companies must be able to provide integrated offerings that combine
content and transmission on a deregulated basis under Title I.  Since the Commission first
deregulated enhanced services in the 1980’s, telephone companies (or their affiliates) have been
permitted to provide bundled information service offerings –integrated offerings that include
both information content and transmission components – to consumers on a deregulated basis
under Title I.  Verizon, for example, offers integrated Internet access services, including high-
speed Internet access provided over broadband DSL connections, through its Verizon On-Line
unit today.  These integrated retail offerings have long been provided free of regulation, and
there is no conceivable basis for imposing any new rules on these offerings.
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There are, however, a series of regulatory requirements that do burden local companies
when they provide these integrated offerings that do not apply to cable or other broadband
competitors.  In particular, the requirements adopted in the Computer II and Computer III
proceedings – rules expressly designed for narrowband services – have been reflexively extended
to broadband.  These rules require telephone companies to both strip out the broadband
transmission component of any information service and provide it separately under tariff at cost-
based rates, and unbundle the underlying transmission service itself into its component parts and
offer the various piece-parts under tariff at cost-based rates as well.  These requirements should
not apply to broadband for at least three related reasons.

First and foremost, the requirements are inherently destructive of incentives to invest in
broadband and in the new integrated content-based offerings necessary for local companies to
compete against cable.  This is so because these requirements limit the revenues that telephone
companies can earn to the cost-based rate for transmission, and deny these companies the ability
to differentiate their integrated content services by incorporating innovative and unique network-
based features into their bundled offerings.

Second, the rationale behind these requirements is wholly absent for broadband.  The
premise of the Computer II/III regime – that the local telephone network is the primary, if not
exclusive, means through which information service providers can gain access to their customers
– is demonstrably false in broadband.  In the large business segment of the market, which
includes services such as frame relay and ATM, the three largest long distance carriers are
dominant and collectively control more than two-thirds of the retail market.  In the mass market,
it is the cable companies that are dominant, likewise serving roughly two-thirds of all customers.
While some parties have argued that small businesses should be treated as a separate market
segment, that view is misplaced.  Both cable companies and satellite providers have rolled out
services tailored to small businesses and are aggressively targeting that segment along with the
rest of the mass market.  But regardless, even if small businesses are viewed as a separate market
segment, local telephone companies today are not even players when it comes to providing
broadband services to these customers and therefore cannot be considered dominant.

Third, the Commission has ample authority to eliminate the Computer II/III requirements
for broadband.  These requirements are a creature of the Commission’s own invention, and, in
the recent Declaratory Ruling order, the Commission already declined to apply these
requirements to cable’s broadband services.  In doing so, the Commission expressly recognized
that there is nothing about the Act that requires it to “find a telecommunications service inside
every information service, extract it, and make it a stand-alone offering to be regulated under
Title II of the Act.”  The Commission, of course, has not extended these requirements to satellite
or wireless providers either.

Having made a decision not to apply these requirements to the dominant broadband
providers, the Commission cannot lawfully apply them to a minority player in the same market.
As explained at greater length in our brief before the Ninth Circuit, the Act itself requires that
broadband be defined and regulated “without regard to any transmission media or technology.”
Moreover, the courts have established that, under basic principles of administrative law, the
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Commission cannot unjustifiably treat similarly situated parties differently, and must, in defining
the regulatory regime that applies to broadband, take the competitive context into account.

Imposing discriminatory regulatory burdens on cable and telephone company-provided
broadband would also run afoul of the First Amendment.  The Internet access and other content
services that we provide over broadband are a form of speech, and broadband is the microphone
through which we deliver that speech.  Accordingly, one-sided regulatory burdens that inhibit
our ability to speak to our chosen audience, or that impose costs on us that do not apply to other
speakers, run afoul of the First Amendment in the same way as does a discriminatory tax that
applies only to some media (such as newsprint) but not to others.  In short, applying the same
rules to our broadband services as govern cable is not only the right policy, it is mandated by
law.

2.  Stand-alone broadband transmission services should be classified as private
carriage arrangements that are deregulated under Title I.  In addition to providing bundled
offerings that include both information content and transmission, Verizon and other local
companies also offer a number of broadband transmission services on a stand-alone basis.  For
example, virtually all telephone companies offer some forms of packet-switched services, such
as ATM and frame relay to large business customers, on a stand-alone basis, and some
companies have chosen to offer services such as DSL on that basis as well.  There is no reason
why local companies should be required to provide these broadband services subject to the full
panoply of common carrier regulations – including cost-based pricing and the Computer II/III
unbundling requirements – simply because they are offered on a stand-alone basis.  Indeed, as
the Commission pointed out in its cable Declaratory Ruling order, applying common carrier
rules to stand-alone offerings merely deters broadband providers from offering any stand-alone
services.

A far better solution is to allow telephone companies the option of providing stand-alone
broadband transmission as private carriage, governed by Title I, on commercially reasonable,
market-based terms and conditions. This would allow the parties to these arrangements to
experiment with nontraditional compensation arrangements, such as those that prevail today in
the cable industry and on the Internet.  For example, the parties might agree to a compensation
arrangement based on a percentage of an ISP’s revenue earned over broadband, or based on the
number of “hits” delivered to a particular content provider’s Web site.  While it is impossible
today to predict how these compensation arrangements may evolve over time, the key is that the
Commission afford players in the market the flexibility to determine what arrangements make
sense and to change those arrangements over time.

As we explained in previous letters and pleadings on the issue, the Commission has
ample legal authority to classify stand-alone broadband transmission services as private carriage
subject to Title I.  And since those submissions were made, the Commission itself has agreed.  In
its Declaratory Ruling, the Commission held that, where cable companies choose to provide
stand-alone transmission services to ISPs and other “end-users,” such an “offering would be a
private carrier service and not a common carrier service.”
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In that case, of course, the Commission determined that stand-alone transmission services
should be classified as a private carriage because cable companies choose to offer it on that
basis.  Telephone companies, by contrast, have historically been required to offer their services
on a common carrier basis and have not been given that choice.  But that is not a basis for
denying local companies the same option available to cable operators.  It would be wholly
circular to say that these services have to be provided on a common carrier basis because they
previously were offered on a common basis solely to satisfy a regulatory requirement.
Moreover, the Commission previously has given other providers (including satellite operators)
the choice of offering certain services on a private carriage basis.  It clearly can do the same here.

As with cable companies, classifying broadband transport as private carriage would allow
local companies to “provide pure telecommunications to selected clients with whom they deal on
an individualized basis.”  Of course, a private carrier by definition is free to decline service to a
given customer if it cannot agree to terms with that customer, just as the customer is free to
decline to use that service if it does not like the terms on which it is offered.  It is this mutual
right to choose that is key to ensuring that these arrangements will be driven by the market rather
than by regulatory fiat.

3.  The Commission must eliminate unbundling requirements that apply to broadband.
Just as the retail unbundling requirements imposed by the Commission’s Computer II/III rules
are fundamentally antithetical to the investments that local companies must make in broadband,
so too are the wholesale unbundling requirements imposed under section 251.  The
accompanying obligation to make unbundled elements available at TELRIC rates further
compounds this problem.

To the extent the Commission classifies broadband transmission services under Title I,
the section 251 unbundling requirements would not apply.  These requirements are imposed
under Title II, and necessarily apply only to facilities and services regulated under that Title.
Moreover, the Act’s definition of those network elements that can be subject to unbundling
encompasses only those facilities used to provide “telecommunications services,” defined as
common carrier services subject to Title II.  The definition of a network element does not include
facilities and equipment used to provide private carriage services under Title I – services that the
Commission has held are a form of “telecommunications” but are not “telecommunications
services.”

Even if the Commission were to classify some broadband transmission services as
common carrier services subject to Title II, however, it still could not impose unbundling
requirements under the “necessary and impair” standard prescribed by the Act.

As an initial matter, the FCC and every other federal agency to consider the question
have correctly recognized that broadband is a separate market, distinct from traditional
narrowband telephone services.   Moreover, as explained above, local telephone companies such
as Verizon are minority players in the broadband market.  In the large business segment of the
market, the major long distance carriers are the dominant providers, and in the mass market,
cable companies are dominant with satellite and wireless providers competing aggressively as
well.
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As the D.C. Circuit’s recent decision makes clear, the Act’s unbundling standard simply
cannot be satisfied under these circumstances.  On the contrary, the touchstone of impairment
under the Act is, in the words of the court, whether an element is “unsuitable for competitive
supply,” an inquiry that must be “linked (in some degree) to natural monopoly” characteristics.
And in making that determination, the Commission must take into account the entirety of “the
competitive context,” including intermodal “competition in broadband services coming from
cable (and to a lesser extent from satellite).”  Here, of course, the Commission has correctly
recognized that the broadband market is characterized by significant competition, and that the
“preconditions for monopoly appear absent.”  Under the terms of the Act, that is the end of the
matter.

In terms of specific rules, this first means that the line-sharing requirement vacated by the
D.C. circuit cannot be reinstated.  Because broadband services already are being provided over
multiple competing facilities-based platforms, there simply is no plausible case to be made that
they are not suitable for competitive supply without access to line sharing.

Second, it means that packet switches and other advanced services equipment cannot be
unbundled even in the limited circumstances where the Commission’s previous rules required
them to be.  The major long distance carriers already dominate packet switched services such as
ATM and Frame Relay without using local telephone companies’ packet switches.  And the
cable companies dominate mass-market services without using local telephone companies’
DSLAMs.  Accordingly, advanced services equipment unquestionably is suitable for competitive
supply and cannot be unbundled under any circumstances.

Third, for the same reason that line sharing cannot be required, the Commission also
cannot require unbundled access to fiber loop facilities for use to provide broadband services.
As the D.C. Circuit recognized just recently, the Commission not only can, but also must
conduct its impairment analysis on a service-specific basis.  In the case of broadband, the
presence of multiple competing facilities-based platforms demonstrates beyond dispute that these
services are suitable for competitive supply without access to fiber loop facilities.  And requiring
access to provide broadband services would only deter these facilities from being built by
significantly increasing their cost, risk, and operational complexity.

 Finally, the Commission should eliminate its accompanying requirement to provide
collocation at the remote terminal.  Competing facilities-based broadband providers self-
evidently do not need collocation at the remote terminal to provide their services.  At the same
time, imposing such a requirement is a major deterrent to the widespread deployment of
broadband equipment deeper into the network because it increases the cost, risk, operational
complexity and security concerns of doing so.  This requirement should therefore be eliminated
as well.

It is imperative that the Commission act quickly on the above issues to restore rational
incentives to invest in broadband.  The separate issue of whether and how local telephone
companies should provide narrowband access to newly emerging next generation networks is
more complicated and the Commission should promptly initiate a further notice to develop the
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record needed to consider the issue fully.  As noted above, as the local network evolves and is
optimized for broadband, it will be more and more the case that new facilities will consist
entirely of integrated fiber-based or other advanced technologies and architectures.  These next
generation networks will be entirely broadband in nature, and in many instances cannot be
unbundled into previously defined elements absent significant redesign and cost, if at all.
Indeed, in next generation networks, the components that are capable of being unbundled, the
points at which access is technically feasible, and even what constitutes an element may all
change.  And services that traditionally were thought of as narrowband will be nothing more than
one of many applications delivered over broadband.  Moreover, these are new networks that only
now are being designed and deployed for the first time by local telephone companies and
competitors alike.  If the evolution of the network is to proceed in a timely and efficient manner,
it is critical that the Commission consider fully the unique technological and market
considerations these emerging networks present because unnecessary unbundling requirements
would only increase their cost and risk and deter their deployment.

4.  The Commission should eliminate separate affiliate and other similar requirements
that increase the operational complexity and inflate the cost of broadband services.  Just as
telephone companies are subject to a number of requirements that increase the potential risk and
decrease the return of providing broadband services, they also are subject to other requirements
that increase the operational complexity and cost of their broadband services.  Chief among these
are separate affiliate and similar requirements that result in unnecessary duplication of facilities,
operations systems, and personnel with no corresponding benefit.  Some of these requirements
apply to multiple companies while others were imposed only on individual companies prior to
the time the Commission adopted broadband rules of general applicability.  Regardless of their
source, these requirements make no sense when applied to broadband and should be eliminated.

One such requirement is the ban on shared operations, installation, and maintenance
adopted by the Commission as part of its rules implementing section 272 of the Act.  This
requirement forces Verizon and other companies that are subject to the requirement to artificially
divide what would naturally be a single, continuous broadband service and operate it instead as
two separate services – one interLATA and one intraLATA.  This results in the duplication of
everything from network operations centers and surveillance systems to the systems and
personnel that handle the installation, provisioning, maintenance, and repair of broadband
facilities and services.  And by increasing the operational complexity of providing these separate
components of the service in a coordinated manner, it greatly increases the number of potentially
service-affecting fault points.

This single requirement already has imposed some $200 million dollars in unnecessary
costs on Verizon, and will impose an additional $300 million in costs over the coming three
years.  In the future, this requirement will impose similar costs on emerging broadband services.
To make matters worse, because broadband is relatively new and is used by only a fraction of the
customers using narrowband, the added costs will spread over a smaller customer base and have
a correspondingly greater negative impact on the costs of broadband services and on incentives
to invest.
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The Commission can and should decline to apply the ban on shared operations,
installation, and maintenance to broadband.  It is solely a creation of the Commission’s own
rules, and is not required by the Act.  Whatever the logic may have been for imposing it on
narrowband services – where it also should be repealed, as we have explained elsewhere – it
makes absolutely no sense when applied to broadband, where it forces local companies to bear
inflated costs that other broadband competitors do not face.

The Commission should also eliminate similar company-specific requirements, such as
those imposed as conditions in merger approval proceedings.  Those conditions were imposed at
a time when the Commission had not yet conducted proceedings to establish rules governing all
broadband providers.  In contrast, once the Commission has settled on rules of general
applicability, those new rules should apply equally to all providers and should supplant any
company-specific requirements that were imposed prior to their adoption.

For example, in connection with the Bell Atlantic-GTE merger, the Commission required
Verizon to provide broadband services through a separate data affiliate.  As a result of that
requirement, Verizon already has incurred nearly half a billion dollars in incremental costs to
provide broadband services.  While much of that separate affiliate requirement has since
terminated, the portion of it that remains continues to impose costs and operational complexities
on us that our competitors do not have to bear.  In fact, satisfying these remaining requirements
alone continues to occupy an estimated 400 individuals who could be more productively
employed doing other things.  These remaining requirements should be eliminated.

5.  The Commission must establish a uniform national broadband policy.  In order to
provide the regulatory certainty needed to justify the massive investments that local companies
must make, the Commission must establish a truly national broadband policy that eliminates the
prospect of a patchwork quilt of inconsistent state regulations.  Unless the Commission
establishes a single national policy quickly and decisively, its own broadband initiatives will
become mired in a tangle of conflicting state and local rules.

The Commission has already adopted just such an approach for cable-provided
broadband services.  In its recent Declaratory Ruling, the Commission expressly held that,
because cable modem traffic “bound for information service providers (including Internet access
traffic) often has an interstate component,” cable modem service “is properly classified as
interstate and it falls under the Commission’s ... jurisdiction.”  This also is the approach the
Commission has adopted for DSL services that connect to information service providers.  And,
of course, it is the approach the Commission has adopted for other related services as well, such
as special access services, which are classified as interstate whenever they carry more than a de
minimis amount of interstate traffic.

The concern about inconsistent state rules is not merely hypothetical, as ongoing
developments make clear.  For example, a number of states either have imposed or are
attempting to impose a variety of burdensome requirements on interstate DSL services.  These
range anywhere from state tariffing requirements, to service quality requirements, to
requirements to unbundle packet switching equipment that are inconsistent with this
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Ann D. Berkowitz
Project Manager – Federal Affairs

October 16, 2002

1300 I Street, NW
Suite 400 West
Washington, DC  20005
(202) 515-2539
(202) 336-7922 (fax)

Ex Parte

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th H Street, SW, Portals
Washington, DC 20554

Re: Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No. 01-338

Dear Ms. Dortch:

The attached letter from William Barr of Verizon was provided to Chairman Powell today.
Please place it on the record in the above proceeding.  Please let me know if you have any
questions.

Sincerely,

Attachment

cc: Commissioner Abernathy
Commissioner Martin
Commissioner Copps
B. Tramont
C. Libertelli
M. Brill
D. Gonzalez
J. Goldstein
W. Maher
M. Carey
R. Tanner
B. Olson
T. Navin



William P. Barr 
Executive Vice President and General Counsel 

October 16, 2002 

Verizon Communications 
1095 Avenue of the Americas 
New York, NY 10036 

Phone 212.395.1689 
Fax 212.597.2587 

Honorable Michael Powell 
Chairman 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 

Dear Chairman Powell: 

The issues pending before the Commission in its review of the unbundled network 
element rules are critically important to restore the long-term health of the 
telecommunications industry. The purpose of this letter is to propose a framework for 
addressing these issues. 

The Commission’s previous unbundling rules were based, as the D.C. Circuit has 
said, on the “belief in the beneficence of the widest unbundling possible.” Six years of 
experience have refuted that belief and proven that expansive unbundling is 
fundamentally destructive of investment, and therefore of the long-term competitiveness 
and health of the entire industry. 

At the very time when so many promising new information technologies are 
emerging, the FCC’s unbundling rules and prices are affirmatively discouraging 
investment in this critical infrastructure. The ready availability of the incumbent’s 
facilities deters other firms from investing in alternative facilities and technologies. 
Moreover, incumbents have no incentive to invest or innovate under a UNE regime that 
allows entrants to capture all the upside of any good investment while leaving the 
incumbents with the downside of investments that do not succeed. 

Although the unbundling regime was intended to spur facilities-based 
competition, the opposite is happening under the current regime. In markets such as New 
York, where carriers once invested heavily to deploy their own switches, that deployment 
declined precipitously once carriers began the widespread rollout of services using the so- 
called UNE-platform. Several carriers, including one of the largest, have even begun to 
move customers served with their own switches to UNE-platform arrangements. 
Likewise, where carriers once invested heavily in facilities to serve business customers, 
competing carriers recently have begun to use the UNE-platform to serve business 
customers as well. And where carriers once invested heavily in fiber-optic facilities to 
provide high-capacity services, they increasingly are demanding unbundled elements 
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instead. In fact, carriers now go SO far as to demand that incumbents build new high- 
capacity facilities solely to make them available as unbundled elements at prices below 
those that they (or any other carrier) could build them. As if that weren’t enough, one of 
the leading providers of facilities-based service to residential customers was recently 
downgraded due to concern that its investment is being undermined by carriers that 
provide service entirely over unbundled elements. 

The damage already caused by the Commission’s overly expansive unbundling 
rules sets in context the legal analysis of the Act’s unbundling requirement, as interpreted 
by both the Supreme Court and the D.C. Circuit. Both courts recognized that limiting 
the extent of unbundling obligations is as important to the Act’s purposes as is providing 
access. Those decisions make clear that unbundling rules that go too far vitiate the Act’s 
text and purpose just as much as, if not more than, sharing obligations that are too 
narrow. As the D.C. Circuit put it, there “are plainly two sides to the effects on 
investment of ubiquitously available UNEs at Commission-mandated prices.” On the one 
hand, the unbundling of elements that cannot be competitively provided may facilitate the 
efforts of competing carriers to “set about providing the other elements and offering 
complete competitive service.” On the other hand, each “unbundling of an element 
imposes costs of its own, spreading the disincentive to invest in innovation and creating 
complex issues of managing shared facilities.” 

As you explained in words foreshadowing the D.C. Circuit’s decision, the 
Commission must strike “a careful balance between aiding new entrants and not making 
access to the incumbent’s facilities too easy.” As you have noted previously, because 
unlimited unbundling eviscerates investment incentives and inhibits development of the 
form of competition that will spur innovation, provide price discipline, and otherwise 
provide the greatest benefit to consumers, the Act mandates that incumbents’ unbundling 
obligations be limited to providing access only to those elements truly needed to enable 
the development of a competitive market. 

The current proceeding provides the Commission with an opportunity to establish 
this critically important but currently missing balance. The following pages outline a 
proposed approach that takes into account the practical marketplace experience over the 
past six years; carries out the Supreme Court’s mandate to develop a “limiting standard” 
that is “rationally related to the goals of the Act”; complies with the guiding principles 
recently set forth by the D.C. Circuit; and is consistent with the views you and your 
fellow Commissioners have articulated about the proper role of unbundling. 

I. Key Principles of Imnairment 

The Commission’s initial task is to identify the core principles that will guide its 
determination of what elements should be unbundled. 
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A. The Imnairment Standard’s Relation To Natural Monopoly 

1. General Standard. The touchstone of impairment under the Act is, in the 
words of the D.C. Circuit, whether an element “is unsuitable for competitive supply.” 
The impairment inquiry therefore must, as the D.C. Circuit held, be “linked (in some 
degree) to natural monopoly” characteristics of an element. To put it in economic terms, 
an element may be unbundled under the statute when, in the D.C. Circuit’s words, “it 
would make no economic sense for competitors to duplicate the facility” - when, for 
example, “average costs are declining throughout the range of the relevant market,” such 
that an entrant with less than full market scale cannot successfully compete. 

The key to the impairment analysis therefore is whether an entrant can, over time 
using its own facilities, profitably serve less than the entire market. Consider, for 
example, a metropolitan area with two million customers. Were telephone service a 
natural monopoly, only a firm serving all two million customers could achieve optimum 
scale, and smaller firms would be unable to compete. But if a competitor could build a 
business serving 5,000 business customers using its own loops, switching, and transport, 
then those network elements are in no sense a natural monopoly in that business market. 
Similarly, if a competitor could build a business serving one-third of residential 
customers with its own facilities, then the incumbent’s facilities likewise lack natural 
monopoly characteristics in that market. 

2. Scale-Related Costs. A transient cost disparity resulting from differences in 
scale does not meet the standard for unbundling established by the Act. The key inquiry 
is whether an entrant can ultimately be efficient serving its targeted market share, not 
whether the entrant experiences cost disparities as it ramps up toward that share. If an 
entrant can target less than the entire market, and ultimately serve that share efficiently 
without relying on unbundled elements, the cost disparities incurred along the way as the 
entrant builds market share in no sense mean that the incumbent’s facilities have any 
natural monopoly characteristics. The temporary cost disparities associated with building 
scale therefore cannot justify unbundling. 

After all, any entrant in any industry in which economies of scale exist will 
experience unit cost differences as it builds toward efficient scale. In a competitive, 
capital intensive network industry - as was the case with wireless - profitability is not 
generally achieved in less than 5-10 years, and economic break-even typically requires at 
least a decade. 

It is plainly impermissible to rely on these universal cost disparities as a 
justification for requiring access to incumbents’ facilities. As the D.C. Circuit made 
clear, the Commission may not interpret impairment by reference to cost disadvantages 
inherent in entry itself, as opposed to costs that result from the nature of the element in 
question. Thus, as the D.C. Circuit explained, “[t]o rely on cost disparities that are 
universal as between new entrants and incumbents in any industry is to invoke a concept 
too broad, even in support of an initial mandate, to be reasonably linked to the purpose of 
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the Act’s unbundling provisions.” Instead, “impairment” must be pinned to “cost 
differentials based on characteristics that would make genuinely competitive provision of 
an element’sfunction wasteful.” To use UNEs as a means of defraying start-up costs or 
accelerating economic payback is a naked subsidy that violates the Act, because any 
analysis aimed at this impermissible objective shifts the inquiry from whether a market is 
contestable to identifying the best way to ease the contest for entrants. 

If the Commission’s objective is to enable entrants to build scale, the Act provides 
an explicit mechanism for achieving this goal: resale. Resale allows competitors to make 
more efficient use of their facilities as they build them, because it permits them to add 
customers at lower unit costs and avoid the expense of unused capacity. Although 
competitors commonly complain that resale is not a profitable business in its own right, 
this assertion misses the point. The Act’s purpose in mandating resale is not to create a 
viable business by eliminating transient scale-related cost disparities. Rather, it is to 
provide a way of building scale that is less expensive than relying solely on new 
facilities. Thus, the FCC’s prior notion that incumbents’ whole network should be 
defined as a UNE-platform to provide another means of resale cannot stand. 

3. Alternative Technologies. In determining whether an element meets the 
standard for unbundling, the Commission must consider the full range of technologies by 
which that element’sfunction could be performed. The flaw in the Commission’s prior 
approach was that it focused myopically on the extant telephone network and effectively 
treated it as a natural monopoly because the agency did not believe it to be feasible or 
efficient for an entrant to replicate that network with its copper loops and circuit 
switches. But the economically relevant question is whether there are alternative 
approaches to performing the same function, using any technology. That is why the D.C. 
Circuit said that the Commission must pin its UNE determination on “characteristics that 
would make genuinely competitive provision of an element’sfunction wasteful.” It 
makes no sense to say that a railroad is a natural monopoly in the cargo market, while 
ignoring trucks, barges, and planes. A facility is not a natural monopoly if it faces 
intermodal, rather than intramodal, competition. 

It is especially important for the Commission to take a broader technological 
perspective here because intermodal competition is generally a key factor in network 
industries. The determination that an element has natural monopoly characteristics 
reflects the judgment that construction of alternative facilities should be discouraged - 
i.e., that alternative facilities would necessarily be less efficient than shared use of the 
incumbent’s existing plant. That is certainly not true under any reasonable definition of 
the telecommunications market today and in the future. The advent of IP technology and 
investments in cable networks have already created an alternative channel into the home 
that competes directly with telephony systems. Further, wireline already faces active 
competition from the increasing reach and bandwidth of mobile wireless, and at least 
three fixed wireless solutions - LMDS, MMDS, and WCS - have emerged, with Ku/Ka 
band satellite solutions in development. The FCC’s expansive unbundling rules have 
already diverted capital into what the D.C. Circuit called “synthetic competition,” rather 
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than the development of these promising alternative technologies. Thus, as the D.C. 
Circuit held, the Commission must “consider the relevance of competition” from 
technologies other than traditional telephony. 

4. Countervailing Advantages. The determination of whether an element can be 
competitively provided must not view the cost of supplying the element in isolation, but 
must also consider entrants’ compensating advantages that render provision of such 
elements viable. If an entrant’s cost of providing an alternative element is higher than the 
incumbent’s, but the entrant nevertheless can profitably do so because it can sell other 
services, avoid other costs, or achieve qualitative advantages in a way that is not available 
to the incumbent, the element can be supplied competitively and unbundling cannot be 
required. The question is whether the entrant can provide an overall service that is 
competitive, not whether the cost of each input matches that of the incumbent. 

The most likely entrants have scale and scope advantages that the incumbents 
cannot match. For example, in the national business market, the interexchange carriers 
already have national presence and scale, whereas the incumbent LECs are regional. 
Interexchange carriers also have significant scope advantages in their current service 
offerings. Cable operators, moreover, can provide telephony as an adjunct to services 
and functions that incumbent LECs are not in a position to provide. 

In addition to these scale and scope advantages, competing carriers 
unquestionably have many other advantages. They can, for example, target their 
offerings exclusively toward profitable market segments. As the D.C. Circuit explained, 
these carriers enjoy the “advantage” of “being free of any duty to provide underpriced 
service to rural and/or residential customers and thus of any need to make up the 
difference elsewhere.” Moreover, they do not face the diseconomies of scale associated 
with a large embedded network; they can build their networks using the most up-to-date 
equipment and more efficient topological designs. 

The Commission itself recognized that competing carriers have such “cost 
advantages” in its last unbundling order, but refused to give them any weight. The D.C. 
Circuit’s decision requires the Commission to correct this error - one that you expressly 
identified in your partial dissent when you highlighted the “apparent” “difficulties” of 
any impairment analysis that gives “almost no weight to other factors directly relevant to 
assessing whether a CLEC can become an effective competitor in a particular market or 
customer segment, such as CLECs’ ability to target market and the relative profit 
potential of serving different types of customers.” As you have explained, “meaningful, 
robust competition requires that rival firms vie for customers based on the distinct assets 
and capabilities each brings to the market.” 

5. Comparative Impairment. The unbundling inquiry under the Act must turn on 
whether a competing provider is competitively impaired compared to the incumbent. 
Burdens that both the incumbent and the entrant share are not a sufficient justification for 
unbundling. Thus, the fact that retail rates in many segments of the residential market 
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have been set by regulators at artificially low levels cannot constitute impairment in any 
competitively cognizable sense. In such markets, as the D.C. Circuit observed, “given 
the ILECs’ regulatory hobbling, any competition will be wholly artificial” - unless, as 
noted above and by the Court, “provision of service may, by virtue of economies of scale 
and scope, enable a CLEC to sell complementary services (such as long distance or 
enhanced services) at prices high enough to cover incomplete recovery of costs in basic 
service.” 

6. Timing. Some carriers have argued that certain elements, such as high 
capacity loops and transport facilities, should be subject to unbundling because they take 
time to build. The argument demonstrates why unbundling of such elements is contrary 
to the Act: it assumes that entrants can eventually deploy such elements profitably, and 
thus demonstrates that they are not “unsuitable for competitive supply.” Entrants have 
had six years to build these facilities, and many have already done so. Entrants’ failure to 
build more or different facilities may be attributable to their business plans, to the 
availability of other alternatives (such as special access services), to distortions of retail 
rates, or to other factors, but it certainly does not show that these elements have natural 
monopoly characteristics. 

Even if the Commission were inclined to accept the “time to build” rationale - 
which we believe would violate the Act and conflict with the D.C. Circuit’s opinion - the 
argument plainly does not entitle the entrants to the unbundling of elements of the 
incumbents’ network other than the particular elements that entrants claim to need more 
time to build. 

On the contrary, the entrants who advance this claim could not be allowed access 
to the incumbents’ switching (which has been competitively deployed) based on the 
claim that they need more time to build their own loops. Nor could entrants who advance 
this claim be allowed access to the incumbents’ loops unless the entrants can provide 
their own facilities for other elements. The only arguably legitimate reason for them to 
ask for use of the incumbents’ loops during the time they need to construct their own is 
that they can use this time to deploy other facilities more rapidly. Otherwise, the entrants 
could simply wait to enter the market until they had deployed all of their own facilities. 
(Entrants might also wish to use incumbents’ facilities in the meantime in order to build 
scale, but as discussed above, this is not a lawful basis for requiring unbundling,) 
Accordingly, under no circumstances may entrants obtain the UNE-Platform under this 
rationale. 

Another implication of the “time to build” rationale is that the entrant must 
actually build the facilities in question within a reasonable time period specifically 
prescribed in advance. Absent a firm sunset for unbundling in this context, the entrants’ 
incentive to invest will be diluted, and the entrants will return to the Commission again 
and again to plead for more time. 
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In addition, this rationale is inconsistent with TELRIC pricing. TELRIC is 
designed to deter uneconomic bypass, i.e., to prevent the socially wasteful duplication of 
elements of the incumbent’s network that can be most efficiently provided by the 
incumbent. But the “time to build” rationale assumes that the entrant can and should 
eventually bypass the incumbent’s network entirely, i.e., that the elements are not a 
natural monopoly. Setting prices at TELRIC thus sends the wrong price signal by 
deterring the very bypass that the entrants promise and undercutting those carriers that 
have already built competitive facilities. 

Finally, the Commission must train its efforts primarily on the root causes of 
delay, rather than on a costly effort to ameliorate its effects. Thus, if the problem stems 
from issues with building or right-of-way access, the Commission should address those 
issues directly and thereby eliminate any long-term impediments to competition. 

7. Burden/presumption. The Commission’s prior approach, which assumed that 
more unbundling was better, effectively led to a presumption in favor of unbundling - a 
presumption the incumbent had the burden of rebutting by showing that more unbundling 
was not needed. This approach cannot survive the D.C. Circuit’s decision, which 
compels the opposite presumption. That Court held, in keeping with the terms of the Act, 
that it is the decision to unbundle that must be justified - that an element can be 
unbundled only if the Commission makes a determination that the significant inherent 
costs of unbundling are outweighed by the need for and benefit of unbundling a given 
element. 

Under the express terms of the Act, the burden therefore rests on the proponents 
of unbundling, and ultimately the Commission, to demonstrate that the impairment 
standard has been satisfied for a particular element in a relevant segment of the market. 
A finding of impairment is an absolute statutory prerequisite to an element’s unbundling, 
and the Act allows the Commission to impose an unbundling obligation only after it finds 
- based on substantial record evidence - that competing carriers would be impaired 
without access to a given element. 

B. The Fallacy of the “Least Common Denominator” Approach 

In determining whether to require unbundling, the Commission has previously 
used a “least common denominator” standard that is fundamentally inconsistent with the 
Act and destructive of investment in alternative facilities. The FCC’s test has been that if 
there is any would-be entrant who would need access to succeed, the UNE must be 
supplied. Thus, the FCC, while acknowledging that some entrants do not need certain 
UNEs, has justified their unbundling on the grounds that others may need them. But this 
is the exact reverse of the inquiry mandated by the Act: the question is whether there are 
some who could succeed without UNEs, not whether there may be some whose success 
might depend on them. 
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The purpose of the UNE regime is to remove any natural monopoly barrier that 
would otherwise preclude the development of competition in the market. The inquiry 
must therefore focus on whether there are any entrants in a position to contest the market 
without obtaining access to the incumbent’s network element. If there are firms so 
situated, then lack of access is not a barrier to the evolution of competition. To continue 
to make UNEs available because one can hypothesize another entrant who could not 
make it otherwise is not only unnecessary, but is affirmatively harmful by discouraging 
investment by those entrants who could have done without. 

In this market, as with any other, the entrants most likely to succeed are those 
who bring certain assets and advantages to the contest - scale, scope, customers, and 
technologies in related markets. The evaluation of need must focus on these entrants, not 
those who would have the highest hill to climb. In network industries, the need to 
recover huge capital outlays typically results in a few large competitors, and competition 
is often intermodal. Thus, it is not surprising that ILECs now face competition from 
cable and mobile wireless, and will soon from fixed wireless and satellite. Indeed, 
because telecommunications is an investment-intensive business, and because 
competitors must achieve some scale in whatever segment they target to succeed, the 
market cannot reach a stable equilibrium if the Commission aims to maximize the 
number of competitors. The FCC has no warrant to artificially augment entry based on 
its own preconception of a better scheme of competition than the one that is naturally 
arising. 

To understand this point, it is instructive to look to the regulation of cable 
television. Cable faces no wholesale regulation, and was relieved from virtually all retail 
regulation based solely on the entry of satellite. You yourself recently described video 
distribution as “a vibrant competitive market,” even though consumers typically have a 
choice between only a single cable operator and two satellite providers. Moreover, under 
the Commission’s own rules, cable operators are subject to “effective competition” - and 
the last vestiges of retail regulation are eliminated - when an ILEC takes its first step into 
their local markets. By the same token, incumbent LECs are subject to extant or 
imminent entry from cable operators, and today face far more competitive discipline from 
wireless telephony than cable operators do from satellite. Here, as there, the Commission 
should allow competition to unfold, rather than seek to manufacture synthetic 
competitors. 

C. The Prouer Definition Of Markets 

Any determination of impairment must be based on an economically relevant 
market definition. The D.C. Circuit’s decision requires the Commission to base its 
unbundling rules on “market-specific variations in competitive impairment.” This 
inquiry requires precisely the same market definition analysis that has traditionally been 
applied in the antitrust context. It has three dimensions, each one of which is separately 
relevant to the Commission’s application of the impairment standard: customers, 
products, and geography. Each dimension is critical, because the task at hand is to ensure 
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the proper flow of capital for both entrants and incumbents, and investment decisions are 
driven by economically relevant markets and not by artificial regulatory categories. 

When defining markets, there are two equal sins - overinclusiveness and 
underinclusiveness. One of the Commission’s previous errors was to require unbundling 
in all markets merely because an element was deemed competitively unavailable in some 
markets. For example, the Commission defined a national market for switching, and 
found that because it might be needed in some areas it must be unbundled everywhere. 
This was a sin of under-granularity. As the D.C. Circuit held, the Act does not permit a 
universal “finding of material impairment where the element in question - though not 
literally ubiquitous - is significantly deployed on a competitive basis” in some 
geographic markets. Simply put, the Commission’s unbundling rules cannot be 
“detached from any specific markets or market categories.” In this way, the 
Commission’s market definition must be granular enough to conform to the way that 
elements are used and decisions about investment are made in the marketplace. 

But the Commission must also avoid the mirror-image problem of adopting a 
market definition that is Tut granular to be economically relevant. This error underpinned 
the Commission’s line sharing order, which focused narrowly on the needs of those 
entrants who wished to provide DSL, without considering the broader market of 
broadband services. The D.C. Circuit rejected the Commission’s over-granular definition 
of the product market as a “quite unreasonable” construction of the Act. 

The Commission must avoid the same error in its geographic market definitions. 
The disaggregation of an economically relevant geographic unit into even more granular 
segments - from a metropolitan area to a central office to a city block - distorts the 
impairment analysis. Perhaps some self-interested parties would fancy a door-to-door 
analysis of the availability of elements, but potential investors in new facilities for 
entrants and incumbents would rush the exits. 

Once the exercise of market definition is complete, the Commission must 
establish unbundling rules based on reasonable inferences from the evidence of 
competitive deployment. In markets where competitors have deployed their own 
facilities to substitute for an element of the incumbent’s network, the Act precludes the 
element’s unbundling. In markets where an element has not yet been widely deployed by 
competitors, however, unbundling cannot be presumed or automatic. As you explained 
in your partial dissent, “evidence of CLEC [facilities] deployment strongly suggests that 
CLECs are not significantly impaired without access . . both in areas in which CLECs 
have deployed [facilities] and areas in which they have not done so.” The Commission 
should treat like markets alike, whether or not deployment patterns in those markets are 
the same. 
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D. A National Policy 

The Act expressly assigns to this Commission the task of determining what 
elements must be made available on an unbundled basis, and once the Commission 
makes that determination, it cannot be countermanded by the states. 

The Act expressly precludes the states from requiring an element to be unbundled 
once the Commission has determined that it does not meet the impairment standard. The 
Act preserves state authority to issue only those rules that are “consistent with the 
requirements” of section 25 1 and that would not substantially prevent achievement of the 
purposes of the 1996 Act. As both the Supreme Court and the D.C. Circuit have held, 
both the text and purpose of section 25 1 are violated whenever incumbents are required 
to unbundle elements for which the impairment test is not satisfied. As the D.C. Circuit 
explained, the Act permits unbundling only when the benefits - more rapid deployment 
of other facilities by entrants - outweigh the costs - the reduced incentive for innovation 
and investment. For a state to require unbundling in circumstances that the Commission 
has already determined do not meet the impairment standard would conflict with the 
balance established by the Act. 

In fact, a national checkerboard of different unbundling rules would conflict with 
the statutory balance even more than an erroneous determination by the FCC. Allowing 
each state to require unbundling even of those elements the FCC has determined need not 
be provided is antithetical to the stability and predictability necessary for innovation and 
investment. For this reason, the Act expressly gives “the Commission” - not the states - 
supremacy in “determining what network elements should be made available” on an 
unbundled basis. And the states cannot preempt that determination once the Commission 
has made it. 

Likewise, once the Commission has determined that there is no impairment with 
respect to an element, it cannot compel the former Bell companies to unbundle that 
element under section 27 1. Doing so would be antithetical to the Act’s text and core 
goals, and imposing more stringent unbundling requirements on the Bell companies 
would be particularly illogical because their local markets typically are more competitive 
than those of smaller incumbents. At a minimum, therefore, the Commission should 
forbear from applying a separate unbundling requirement under section 271 where that 
section has been “fully implemented,” as is true where a former Bell company has 
received interLATA authority. 

II. Specific Unbundling Requirements 

As noted above, translating these principles into specific rules requires a three 
dimensional analysis that takes into account the characteristics of specific market 
segments. For example, the Commission itself has recognized that the analysis may be 
different for business customers than for residential customers, for special access services 
than for local services, and for traditional dedicated services than for traditional switched 
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services. Each of these segments is addressed below. For purposes of this letter, I have 
focused on the subset of issues of most central importance to providing economically 
rational investment incentives and to restoring the financial health of the industry; 
additional issues are addressed in our prior filings in this proceeding. 

A. Traditional Business Services 

Within the traditional business segment of the market, the Commission has 
recognized that large or “enterprise” businesses are a distinct class of customers from 
other “general” business customers. Likewise, the Commission has recognized that 
already competitive special access services are a distinct market segment from other 
traditional telephone services. 

Accordingly, an analysis of the traditional business services segment must take 
these distinctions into account, and must begin by categorically excluding enterprise 
customers and special access services from the scope of any unbundling requirements. 

1. Enterprise Business Segment 

The enterprise segment of the traditional business market consists of the largest 
business customers, which typically operate at multiple locations nationally and typically 
spend hundreds of thousands of dollars (or more) annually for telecommunications 
services. These customers are highly sophisticated, typically employ their own 
telecommunications managers or consultants, and generate sufficient, concentrated 
demand to warrant deployment of competing facilities. As a result, this is the first 
customer segment that was targeted by competing carriers for service on a facilities basis. 
In fact, this is the very customer class that was the focus of so-called competitive access 
providers even before the passage of the 1996 Act, including companies such as MFS and 
TCG before they were bought by the major long distance carriers. 

The enterprise segment of the market unquestionably is suitable for competitive 
supply, and access to unbundled elements is wholly unnecessary to serve this class of 
customers. Indeed, the major long distance carriers already control the vast majority of 
the national market for enterprise customers. To cite just one example, these customers 
are heavy users of packet switched services such as ATM and Frame Relay, and the 
major long distance carriers control roughly two-thirds of the nationwide market for these 
services. And other carriers serve these customers almost exclusively without using 
unbundled elements. Instead, they rely on their own facilities, supplemented as needed 
by special access services purchased from the local incumbents or from other providers at 
competitive rates. 

In contrast, incumbent local carriers such as Verizon are at a significant 
competitive disadvantage in this market segment. These customers operate on a national 
basis, and want suppliers who can provide a full range of local and long distance services 
nationally and who control their own facilities. Unlike the major long distance carriers, 
the operations of incumbent local carriers are limited to specific local or regional areas, 
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and the largest local carriers have been unable to provide critically important long 
distance services. For this reason, as WorldCorn’s Chief Marketing Officer has 
explained, “Bell companies don’t present a major threat to WorldCorn, Inc.‘s business 
service group” because they “don’t have the products, systems, or sales forces to attack 
the middle and high-end segments of the business-service market.” 

As a result, competing carriers self-evidently are not competitively impaired 
without access to unbundled elements in this market segment, and there is no plausible 
case for imposing an unbundling requirement to serve these customers. Doing so also 
would have severe harmful consequences. As the Commission itself previously 
recognized in the context of already competitive special access services, imposing an 
unbundling requirement in the presence of existing facilities-based competition would 
undermine that existing competition, and would risk snatching defeat from the jaws of 
victory. And because this market segment initially drives much of the innovation that 
occurs in the industry, imposing an unbundling obligation to serve these customers would 
likewise undermine the development of innovative new technologies and services. 

2. Special Access Services 

The Commission previously has recognized that dedicated special access services 
comprise a distinct market segment that is subject to extensive competition. Of course, 
where services already are being supplied on a competitive basis, they unquestionably 
are suitable for competitive supply. Accordingly, under no circumstances may 
competing carriers be permitted to substitute unbundled elements for special access 
services - regardless of whether those elements are purchased individually or in 
combination. 

Special access services consist of the various dedicated facilities that run from a 
business customer to a carrier’s point of presence. The customers for special access are 
long distance carriers and large business customers with sufficiently high call volumes to 
justify the use of dedicated facilities. Demand for these services is highly concentrated, 
with 80 percent of special access revenues being generated from fewer than one-quarter 
of wire centers. Competitors therefore can address this market with a limited, targeted 
investment. 

The special access market is highly competitive. It was among the first to be 
opened to competition before the 1996 Act was passed, and facilities-based competitors 
already have captured a third or more of the market. Indeed, special access competition 
is so robust that the Commission has granted pricing flexibility in MSAs that account for 
a significant majority of special access demand. The Commission did so, moreover, 
precisely because it determined that these services could be competitively supplied, and 
that market forces could be safely relied upon to produce competitive rates. The D.C. 
Circuit, of course, agreed completely. 
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Given all of this, competing carriers unquestionably are not impaired in their 
ability to provide special access services without access to unbundled elements. In 
contrast, as the Commission itself recognized in its most recent order on the subject, 
permitting unbundled elements to be used to provide these services would “undercut the 
market position of many facilities-based competitive access providers,” thus jeopardizing 
“a mature source of competition in telecommunications markets.” 

Accordingly, under no circumstances should competing carriers be permitted to 
substitute unbundled elements for special access services. To the extent the Commission 
retains an unbundling obligation for any of the underlying elements used to provide 
special access services, the Commission therefore must also limit the use of those 
elements to providing local (rather than special access) service. As is explained below, 
however, the high capacity facilities used to provide special access should not be subject 
to an unbundling requirement regardless of the type of service involved. 

3. General Business Segment 

The general business segment of the market also is characterized by significant 
competition and in many respects is clearly suitable for competitive supply. Competing 
carriers already serve some 20 million business lines using some or all of their own 
facilities - including more than 160 million voice grade equivalent circuits - and, overall, 
serve between 26 and 33 percent of the business lines in the country. 

With respect to traditional dedicated services, just as other carriers are not 
impaired in their ability to provide special access services without access to unbundled 
elements, the same is true of high capacity facilities that are used to provide 
predominantly local services. And with respect to switched services, competing carriers 
are not impaired without access to unbundled switching or the so-called UNE-platform. 

a. High capacity transport, loops and darkfiber. Just as facilities used to 
provide dedicated special access services are suitable for competitive supply, so too are 
dedicated high capacity facilities used to provide local (rather than special access) 
services. 

The facilities used to provide high-capacity dedicated transport and loops are 
essentially the same as the facilities used to provide special access service, and the 
customers are the same types of entities - sophisticated, high-volume users with 
concentrated demand. The fact that these facilities are suitable for competitive supply is 
best evidenced by the fact that competing carriers already serve a third or more of all 
special access services, which are just a combination of high capacity transport and loops, 
without using unbundled elements. 

Not surprisingly, therefore, competitors have focused heavily on high capacity 
services, and have succeeded in providing them without using unbundled elements. 
Indeed, competing carriers provide more than 160 million voice grade equivalent circuits, 
the majority of which are provided over high capacity lines. In order to do so, they have 
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deployed almost 184,OOOfiber route miles and built hundreds of alternative local fiber 
networks, with many MSAs served by ten or more competitive fiber networks. Carriers 
also are using alternative technologies, such as terrestrial wireless, to provide high 
capacity services. 

Special access services also are an alternative for use in providing high capacity 
services, and competing carriers can and do compete using special access services 
(provided by incumbents or competitive access providers) to supplement their own 
facilities. Indeed, competing carriers themselves have repeatedly conceded in their 
filings with the Commission that they use special access services purchased from 
incumbents to serve their own customers. And they do so for literally untold millions of 
voice grade equivalent lines. 

Indeed, given the ubiquitous availability of special access as an alternative, the 
issue with high capacity facilities comes down purely to one of price. And on that score, 
there is no question that competing carriers can provide high capacity services in the 
same way competitors initially entered the long distance business. There, competing 
carriers relied initially on services purchased from AT&T under volume and term 
discount arrangements until they completed the build out of their own facilities. 
Likewise, special access services are available under tariffs that include volume and term 
discounts, and carriers have the same ability as they do in the long distance market to use 
these arrangements to supplement their own facilities as they complete the build out of 
their networks. 

It is especially ironic that other carriers would claim they need an additional price 
break for high capacity services. As an initial matter, the Commission itself originally 
adopted the tariffed rates for these services as proxy prices for the corresponding network 
elements based on its conclusion that the rates already reflected forward-looking costs 
under its “new services” test. In addition, some of the same carriers that now claim they 
need an extra price break previously challenged special access prices on the grounds that 
they were too low and would undermine competing providers. But most fundamentally 
of all, the Commission since has concluded that these services not only are capable of 
being competitively provided, but also that the bulk of these services already are 
sufficiently competitive that the market can be relied upon to produce competitive rates. 
As a result, requiring an additional price break would produce rates that are manifestly 
below competitive levels - a result that unquestionably would destroy incentives to invest 
and deploy facilities more broadly. 

For these reasons, the Commission should adopt the following rules: 

OS-3 facilities and above. Transport and loop facilities used to provide services 
with a capacity of DS-3 or greater (whether lit or dark) should not be available as 
unbundled elements anywhere. These facilities are used to provide the highest capacity 
services to customers who generate traffic volumes that are more than sufficient to justify 
building facilities to reach them. Indeed, each individual DS-3 circuit is capable of 
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providing the equivalent of 672 voice grade circuits. And while competing carriers have 
focused on providing high capacity services, they have done so without relying on 
unbundled elements. Indeed, competing carriers have purchased only 140 DS3 loops 
from all the Bell companies combined and not a single loop above the DS3 level. 

DS-1 facilities. High capacity transport and loops facilities used to provide 
service with a DS-1 capacity (whether lit or dark) are similarly capable of and are being 
competitively supplied, with each individual circuit providing the equivalent of 24 voice 
grade circuits. In addition, special access is a ubiquitous alternative where competing 
carriers have not yet built out their own facilities. 

Thus, as an initial matter, DS-1 transport and loop facilities (whether lit or dark) 
should be conclusively unavailable as unbundled elements: (a) in areas where the 
Commission has granted petitions for special access pricing flexibility; (b) in the case of 
transport facilities, where there are two or more collocated facilities-based competitors in 
wire centers on either of the end points of a given circuit, and (c) in the case of loop 
facilities, where there either are two or more collocated facilities-based competitors in a 
wire center, or where a given customer or another customer at the same location already 
is being served by a competing carrier using its own facilities or the local incumbent’s (or 
another carrier’s) special access service. 

The reasons are straightforward. Where the Commission has granted pricing 
flexibility for the portion of a special access circuit that corresponds to transport or loop 
facilities respectively, it already has concluded that these facilities are capable of being 
competitively supplied throughout that area (and that market discipline will ensure 
competitive rates there). In addition, where competing carriers already have a facilities- 
based presence at one or both ends of a given circuit, they clearly are capable of 
deploying competing facilities. And, of course, if a carrier does not yet have its own 
transport facilities along a given route, special access service remains available as an 
alternative. Likewise, where a competing carrier already is using its own facilities or 
special access service to serve a particular location, it obviously does not need unbundled 
elements to do so. In contrast, imposing an unbundling obligation under these 
circumstances would severely undermine incentives by all facilities-based providers to 
invest to extend the reach of their facilities or to innovate. 

Outside of these areas, DS-1 facilities should be presumptively unavailable as 
unbundled elements. The Commission may, however, choose to make these facilities 
available for a limited time where a competing carrier shows that certain criteria are 
satisfied. Specifically, to obtain access to a DS- 1 transport facility, a carrier must show 
that it cannot obtain collocation in or conduit into a given wire center, and that no 
alternative facilities provider has facilities within half a mile of the wire center. In order 
to obtain access to a DS-1 loop facility, a carrier must show that the local incumbent is 
the only facilities-based provider serving the particular location at issue and that the 
building owner (as opposed to the customer) has refused to provide the competing carrier 
with access to the building. These criteria will protect against any possibility that a 
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competing carrier might be barred from reaching particular locations as they work to 
extend the reach of their own networks. 

b. Traditional switched services. In the traditional switched segment of the 
business market, competing carriers plainly are not impaired without access to unbundled 
switching or the UNE-platform, and the requirement to provide them should be 
eliminated immediately for all business customers. 

The case on this score is compelling and the key facts are not disputed. 
Competing carriers already have captured up to a third of the business access lines in the 
country, almost entirely through the use of some or all of their own facilities or through 
resale. They have deployed more than 1300 circuit switches (and thousands more packet 
switches), and already use those switches to serve approximately 20 million business 
lines. Moreover, they are capable of (and are) using these switches on a widespread 
basis. Indeed, collocation is now ubiquitously available, and competing carriers have 
obtained some 25,000 collocation arrangements. As a result, they now use their own 
switches to serve customers in wire centers that contain 86percent of all Bell company 
access lines, and 96 percent of all Bell company access lines in the top 100 MSAs. 
Several carriers also have admitted on the record that they use their own switches to serve 
even the smallest business customers. And, of course, business services face rapidly 
increasing competition from wireless, e-mail and instant messaging, which are displacing 
both lines and millions of switched minutes of use from the local incumbents. 

In the business market, moreover, resale is a viable alternative that allows carriers 
to establish a customer base while they deploy their own switches. Because retail rates 
for business customers are higher than for residential customers, the margin produced by 
the wholesale discount is larger. Businesses also are heavy users of other value-added 
services and of long distance services that further increase the margin available to carriers 
serving these customers. As a result, competing carriers previously have used resale as a 
way to serve literally millions of business customers nationwide. 

Nonetheless, as prices have been ratcheted constantly lower in state pricing 
proceedings and in section 271 proceedings, competing carriers in recent months have 
begun to submit UNE-platform orders in significant volumes for business customers. In 
fact, some carriers have begun to actually move customers that they were serving using 
their own switches to UNE-platform arrangements. And carriers also have migrated 
many of the customers they previously served through resale to UNE-platform 
arrangements solely to take advantage of the steeper discounts that are available that way. 

The Commission must eliminate the unbundled switching and UNE-platform 
requirements for use to serve business customers now, before they further undermine 
facilities-based competition as they have in the residential segment of the market. 

B. Traditional Residential Services 
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In the residential segment of the market, competing carriers likewise are not 
impaired without access to unbundled switching or the UNE-platform, and the 
Commission should so find. As a purely transitional measure, however, the Commission 
may opt to provide carriers with a reasonable period during which the prices for platform 
arrangement will move to the resale rate. This will allow carriers the option of migrating 
customers to their own switches, as they claim they want to do, or of keeping their 
existing arrangements in place at the resale rates prescribed by Congress. 

As in the business market, the case for eliminating the unbundled switching and 
UNE-platform requirements in the residential market is compelling. Competing carriers 
already serve at least three million residential customers with their own switches. While 
these carriers tend to target the highest value customers with broad packages of services, 
they are capable of providing service to many more. As noted above, competing carriers 
collectively now provide some form of local service using their own switches in wire 
centers that account for 86 percent of all Bell company access lines and 96 percent of 
those lines in the top 100 MSAs. In fact, cable companies alone now offer local 
telephone service to more than IO million U.S. homes and have enjoyed great success in 
signing up customers. AT&T and Cox, for example, have disclosed that they already 
have achieved penetration rates of up to 30 to 40 percent in some areas, and are adding 
roughly one million new customers every year. And several cable companies are now 
actively conducting trials of local telephone service using IP technology in anticipation of 
deploying these services more broadly. As in the business market, moreover, wireless 
services also are an increasingly potent competitor, diverting billions of minutes from 
wireline networks and replacing both primary and secondary lines at an accelerating rate. 
Again, as in the business market, non-traditional services such as e-mail and instant 
messaging are diverting still further minutes. 

To the extent that carriers claim they cannot economically provide residential 
service using their own switches, that is a function of the retail rates set by state 
commissions. The local incumbents face the same problem, of course, so that claim does 
nothing to show that other carriers are impaired competitively compared to the 
incumbent. That is why the D.C. Circuit held that the mere fact that retail rates are 
subsidized in the residential market cannot be the basis for a finding of impairment. In 
contrast, the fact that competitors are using their own switches to serve some 20 million 
business customers and selectively to serve three million additional residential customers 
shows that switching is in fact capable of being competitively supplied where retail rates 
are compensatory. 

Nor is there any merit to the claim that carriers are relying on the platform only as 
an initial entry strategy before transitioning customers to their own facilities. In the three 
years since these carriers began using the platform extensively, there is no evidence 
whatsoever that they have done so on a widespread basis. On the contrary, the opposite 
is happening. Carriers instead are expanding their reliance on the platform even where 
they have their own switches, and, as noted above, several carriers (including one of the 
largest) have sought to move customers off their own switches and on to the UNE- 
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platform. And as any number of independent analysts have pointed out, this ever 
increasing reliance on use of the platform at deeply discounted rates is undermining 
investment by incumbents and competing facilities-based providers alike. In fact, as 
noted above, one of the principal competing providers of facilities-based service to 
residential customers was recently downgraded for precisely this reason. 

Accordingly, the Commission should find that competing carriers are not 
impaired without access to unbundled switching or the UNE-platform. As a purely 
transitional measure, however, the Commission may choose to establish a reasonable 
transition period to phase out their availability for residential customers. If it does so, the 
Commission should transition the rates for these arrangements to the resale rate over a 12 
month period. One-third of the differential between the UNE-platform rate and the resale 
rate should be eliminated immediately, another third after 6 months, and the final third 
after 12 months. This transition period would provide carriers with more than adequate 
time to do what they now claim they want to do, and migrate the embedded base of 
customers to their own switches through bulk transfer procedures. Moreover, by 
transitioning to the resale rate in stages starting immediately, carriers will have an 
incentive to begin the migration process immediately rather than wait until the end of the 
transition period. After that time, carriers may choose to negotiate market rates for these 
arrangements, or to take advantage of the resale rate. And to avoid exacerbating the 
problem during the transition period, competing carriers should not be permitted to add 
new customers using the UNE-platform after the initial 6-month period. 

Of course, as you have noted on multiple occasions, correcting the current 
unbundling rules will not itself address the underlying core problem in the residential 
market segment of artificially low retail rates. Accordingly, the Commission also should 
urge state commissions to use the transition period as an opportunity to address this issue 
as commissions in states such as New York and Massachusetts have begun to do. 
Rationalizing both the unbundling rules and the regulation of retail rates will promote 
further investment by all potential providers and lead to the development of a healthy 
competitive market. 

C. Broadband Services. 

As Verizon and others have explained at length in connection with the 
Commission’s various broadband-related proceedings, the country is in desperate need of 
a comprehensive national broadband policy that relies on the unfettered market to 
promote investment and innovation - a market that is free of the current one-sided 
regulatory constraints that apply only to local telephone companies. 

We continue to believe that the best way for the Commission to establish such a 
policy is to start fresh by classifying all broadband services - including both bundled 
high-speed information service offerings and stand-alone transmissions services - under 
Title I of the Act. Among other things, doing so would make clear that broadband 
services and facilities are not subject to unbundling requirements. Regardless, even if the 
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Commission were to classify some broadband as common carriage subject to Title II, 
there still would be no basis for imposing an unbundling obligation under the impairment 
standard in the Act. 

As an initial matter, the Commission itself has correctly recognized that 
broadband services are part of a distinct market that must be analyzed separately from 
traditional telephone services. Within the broadband market itself, there are two distinct 
classes of customers: larger business customers and mass market customers (which 
include both residential and smaller business customers). In each case, local telephone 
companies are decidedly minority players challenging competitors who already dominate 
the market, and there is no basis for imposing an unbundling obligation. 

Larger business customers. In this segment of the market, the local incumbents 
are at best secondary players. The leading providers of the relevant services - 
predominantly ATM and frame relay - are the major long distance carriers who 
collectively control roughly two-thirds of the nationwide market for these services. They 
do so, moreover, without relying on unbundled elements. Rather, they use a combination 
of their own extensive long-haul networks, their own local distribution networks 
(including fiber and terrestrial wireless links), and special access circuits leased from 
either the local incumbents or alternative sources. And where, as here, other providers 
dominate a segment of the market without using unbundled elements, there is no 
conceivable basis for a finding that they are competitively impaired without access to 
unbundled elements to serve these customers. 

Mass market customers. In the mass market segment, the Commission itself 
repeatedly has found both that the market is developing on a competitive basis and that 
cable companies are dominant. The local telephone companies again are secondary 
players, with barely half the market share of the dominant cable companies. In addition, 
competition is emerging from at least two other independent platforms (satellites and 
terrestrial wireless). And all of these competing facilities-based platforms offer service 
that is more widely available than the DSL service provided by local telephone 
companies. 

Moreover, while cable and satellite-based providers initially focused on 
residential customers - and cable companies alone now have more than IO million 
subscribers and offer service to more than 7.5 million homes - they also are now 
aggressively pursuing business customers. For example, a recent Yankee Group report 
found that cable companies already had obtained more than 500,000 business subscribers 
to cable modem service by the end of 2001. And satellite-based providers, who rolled 
out two-way services earlier this year, now offer broadband services tailored to the 
business market as well. 

As Dr. Alfred Kahn put it, “the very idea of maintaining and expanding 
unbundling obligations at TELRIC rates for ILEC services, when these not only face stiff 
competition but have only one-half the market share of their major, unregulated rivals, 
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who are subject to no such obligations cannot possibly be compatible with the spirit of 
the Telecommunications Act.” The D.C. Circuit confirms that it is not: “nothing in the 
Act appears a license . . to inflict on the economy the sort of costs [engendered by 
unbundling] under conditions where [the Commission has] no reason to think doing so 
would bring on a significant enhancement of competition.” 

Indeed, imposing one-sided unbundling requirements on the new entrants into 
this market segment would serve only to undermine investment incentives, and impede 
continued development of competition to the dominant cable incumbents. Accordingly, 
the Commission should decline to impose such a requirement for use in providing 
broadband services. In particular, it should decline to re-impose a line sharing 
requirement, eliminate the requirement to provide collocation at the remote terminal, 
decline to impose an unbundling obligation on packet switches and other advanced 
service equipment, and decline to impose an unbundling obligation on fiber-loop 
facilities for use in providing broadband services. 

I look forward to further discussion of these issues with you. 

Sincerely, 

William P. Barr 

cc: 

Commissioner Abernathy 
Commissioner Martin 
Commissioner Copps 
B. Tramont 
C. Libertelli 
M. Brill 
D. Gonzalez 
J. Goldstein 
W. Maher 
M. Carey 
R. Tanner 
B. Olson 
T. Navin 
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January 9,2002 

Honorable Michael Powell 
Chairman 
Federal Communications Commission 
445 121h Street, SW 
Washington, DC 20554 

Dear Chairman Powell: 

I applaud your initiation of a new proceeding on the appropriate regulatory 
classification for broadband services. 

The need for a national broadband policy is critical. While cable companies are 
moving to enhance their already dominant position in broadband -through the merger of 
AT&T Broadband and Comcast, for example - their key competitors continue to be 
hamstrung by onerous common carrier regulations designed for the traditional voice 
world as it existed in years gone by. If the broadband market is to develop on a 
competitive basis, it is critical that the Commission remove artificial barriers to 
investment and, most importantly, that it treats all broadband providers alike. Further, 
handicapping telephone company broadband services thwarts the ability of telephone 
companies to compete with cable in its core video market. Only by establishing a 
competitively neutral national broadband policy can the Commission ensure that market 
forces, not regulation, will determine the winners and losers in the broadband and video 
marketplaces. 

We believe that the best way for the Commission to establish a comprehensive 
policy for these new services is to start afresh by declaring that all broadband services fall 
under Title I of the Act. This is certainly the right approach for our bundled high-speed 
information service offerings, given that the Commission has long classified all of our 
other information services under Title I. But it is just as essential for all broadband 
transmission services, regardless of whether they are part of a bundled service offering 
or offered on a stand-alone basis. It is therefore vital that the Commission’s upcoming 
proceeding address the appropriate regulatory classification for these stand-alone 
broadband transmission services. 
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There are strong policy reasons and ample legal authority for classifying all 
broadband services - including stand-alone transmission services - under Title I, 
regardless of the heritage of the company that provides them. Although the full case will 
be made in the upcoming proceeding, there are a number of reasons why the Commission 
should strongly consider this approach from the outset. 

First, the Commission must eliminate regulatory requirements that deter 
investment in broadband facilities if phone companies and other broadband providers are 
to have appropriate market-based incentives to build broadband facilities. As you have 
recognized, this country is still in the early stages of broadband deployment, and billions 
of dollars of new investment are needed to increase the availability of broadband 
services. Classifying broadband transmission services under Title I will allow the 
Commission to adopt a new policy specifically tailored to these new services - one that 
will free the market to drive efficient investment. 

Second, classifying broadband transmission services under Title I will avoid 
creating a significant disincentive for the owners of broadband facilities to provide these 
services on a stand-alone basis. If the Commission were to place only bundled high- 
speed information services under Title I, then telephone companies and cablecompanies’ 
alike would be discouraged from using their facilities to offer stand-alone broadband 
transmission services, whether to their own customers or to other providers as an input 
for new service offerings. Put to a choice of using their broadband facilities to offer 
either unregulated bundles of services or heavily regulated pure transmission, companies 
likely will choose the former. 

Third, the Commission has ample legal authority to declare that all broadband 
transport services fall under Title I -though it could not lawfully do so for one class of 
providers only, such as for cable companies but not telephone companies. Whether 
provided by telephone companies or cable companies, high-speed data transmission may 
constitute a form of “telecommunications” under the terms of the Communications Act. 
But that does not mean that, when offered on a stand-alone basis, the resulting service 
must be classified as a “telecommunications service” (which the Commission has 
interpreted to be synonymous with common carriage) subject to common carrier 
regulation under Title II. 

On the contrary, it is well established that telephone companies can be common 
carriers for some purposes but not others, and telephone companies have long provided a 
broad array of non-common carrier services. In upholding the right of telephone 
companies to offer dark fiber services on a non-common carrier basis, the D.C. Circuit 
noted that “[wlhether an entity in a given case is to be considered a common carrier” 
turns not on its typical status but “on the particular practice under surveillance.“’ 

’ Southwestern Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994); see also NARUC V. 
FCC, 533 F. 2d 601,608 (D.C. Cir. 1976) (finding it “logical to conclude that one can be a common carrier 
with regard to some activities but not others”).. 
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Traditionally, the Commission has imposed common carrier replation on services only 
to counteract market power in the underlying transport market. Absent such market 
power, the Commission has allowed service providers to elect for themselves whether to 
offer their services on a common carrier or non-common carrier basis. And it is clear that 
telephone companies can act as non-common carriers where the 

Y 
offer transmission 

services or facilities, just as they can for other types of services.’ 

In the broadband market, telephone companies are the new entrants challenging 
the cable incumbents, leaving no reason for the Commission to subject their broadband 
offerings to the requirements of Title II. Moreover, there is no inconsistency in treating 
telephone companies as common carriers in the narrowband voice market but not in 
broadband, given the very different economics and competitive dynamics of the two 
markets. Accordingly, the Commission has ample legal authority to allow telephone 
companies to elect to offer broadband transmission services on a non-common carrier 
basis. 

Finally, the Commission has previously adopted precisely the approach advocated 
here to permit other emerging markets and technologies to develop free of regulatory 
constraints. In its Computer II decision, for instance, the Commission found that, 
although it had jurisdiction over “computer-enhanced” services under Title I, it would not 
serve the public interest to subject enhanced services to traditional common carriage 
regulation under Title II because, among other reasons, the enhanced services market was 
“truly competitive.“4 And it reached the same conclusion for computers and other forms 
of customer premises equipment that were once part of the AT&T services tariffed under 
Title II. Just as the Commission has used Title I in the past to enable market forces to 
shape then-emerging markets, it should do so again with broadband. 

*See, e.g., AT&TSubmarine S)~rems, Inc., Mem. Op. and Order, 13 FCC Red 21585, 21589 ¶¶ 9, 
12 (1998) (explaining that “public interest requires common carrier operation” of facilities only where 
incumbent operator “has sufficient market power to warrant regulatory treatment as a common carrier”); 
Cox Cuble Communications, Inc., Commline, Inc. and Cox DTS. Inc., Mem. Op., Decl. Ruling, and Order, 
102 F.C.C.2d 1 IO, 121-22, I¶ 26-27 (1985) (finding no “compelling reason” to impose common carrier 
regulation on carrier that had “little or no market power”); see general/y M. Kende, Office of Plans and 
Policy, FCC, The Digital Handshake: Connecting Internet Backbone, at 9 (OPP Working Paper No. 32, 
Sept. 2000) (common carrier regulation “serve[s] to protect against anti-competitive behavior by 
telecommunications providers with market power. In markets where competition can act in place of 
regulation as the means to protect consumers from the exercise of market power, the Commission has long 
chosen to abstain from imposing regulation.“). 

’ See, e.g., Virgin Islands Telephone Corp. V. FCC, 198 F.3d 921 (D.C. Cir. 1999) (upholding 
regulation of undersea fiber optic telecommunications cable on non-common carrier basis); Southwestern 
Bell Tel. Co., 19 F.3d 1475 (recognizing provision of dark fiber on non-common carrier basis); FLAG 
Pacific Limited, Cable Landing License, DAOO-2568 (Int’l Bur. 2000) (involving undersea 
telecommunications cable on a non-common carrier basis); FLAC Atlantic Limited, Cub/e Landing 
License, DA99-2041 (Int’l Bur. 1999) (same). 

4 Amendment of Section 64.702 of the Commission’s Rules and Regularions (Second Compute, 
Inquiry), Final Decision, 77 F.C.C.Zd 384,430, ¶ 119,432,¶ 124,433, ¶ 128 (1980) (“Computer V’). 
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You suggested in a recent speech that the proper response when “someone 
advocates regulatory regimes for broadband that look like, smell like, feel like common 
carriage” is to “scream at them.” We’re not screaming, but we are asking the 
Commission in the upcoming proceeding seriously to consider treating all broadband 
services under Title I, thus allowing marketplace competition to deliver better services at 
lower prices -just as the Commission did with such spectacular success in the case of 
computers, the Internet, and other information services. 

Sincerely, 

William P. Barr 

cc: Commissioner Abernathy 
Commissioner Copps 
Commissioner Martin 
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Mr. Chairman, I am pleased that we are carefully considering the President's ef-
forts to fight terrorism. While I think that much of the criticism directed towards
the Administration is inaccurate, it is important that we fully discuss these issues.
I think that the Administration has done a good job of developing ways to bring ter-
rorists to justice, and I find them to be reasonable tools in the fight against inter-
national terrorism. I hope that my colleagues will join me in supporting the Admin-
istration's efforts to combat terror.

Chairman LEAHY. We have on the panel former Attorney General
William Barr. Mr. Barr it was, as always, good to be with you last
week. I enjoyed our conversations and a chance to get caught up
on a lot of subjects; and Professor Heymann, who is the former
Deputy Attorney General of the United States and one whe has
spent a lot of time in this room before the Committees; former At-
torney General Bell from Duke University; Scott Silliman, who i.
no stranger to the members of this Committee. He is the executive
director of the Center on Law, Ethics and National Security, Duke
University; Kate Martin, who is the director of the Center for Na-
tional Security Studies; and Neal Katyal, a visiting professor, Yale
School, who is now a professor of law at my old alma mater,
Georgetown.

Attorney General Barr, if you would like to-first off, I want to
thank all of you for staying. This has been a long morning. Those
of you who have been in the administration know that when we ac-
commodate the requests of the administration and the senior mem-
ber of the President's party to have an administration witness
come, that they get a chance to go a little longer than we thought.

General Barr, good to have you here.

STATEMENT OF WILLIAM P. BARR, FORMER ATTORNEY
GENERAL OF THE UNITED STATES

Mr. BARR. Thank you, Mr. Chairman, Senator Hatch.
I would like to briefly touch on the legality or the constitu-

tionality of the military tribunal order of the President, and then
recognize that there are really two issues beyond that, and that is
whether it is prudent and advisable in a particular circumstance
to use those procedures or whether greater rights and procedures
should 1,e given, in a particular case, given to a foreign national
who is it war against the United States.

And then, finally, the so-called civil rights concerns, and the un-
derstandable concerns that may emerge if these things were to be
applied to people within the United States.

I think t6ere is no doubt that the President was well within his
constituticial authority to promulgate this order, as his prede-
cessors took similar steps. It is important to recognize we are talk-
ing here about two distinct realms.

There is a fundamental difference between the Government,
when it is acting in a law-enforcement capacity, that is, when it is
acting within the framework of civil society, regulating civil society,
setting up procedures, processes, rights, levels of appeal, and so
forth, the rules of the game within society, and the realm, when
the Government is acting in national defense, that is, when that
society comes under attack by foreign adversaries.

They are wholly different, and the relationship between the Gov-
ernment and the individual changes radically once there is a state
of armed conflict from a foreign or armed adversary. In that case,



61

where there is a state of armed conflict, as the Supreme Court has
recognized, we are now dealing with the national defense power of
the United States, the law of war applies and tribunals are part
of the war power.

Whether or not a combatant is engaged in military operations or
has been captured, the relationship between the sovereign Govern-
ment and that individual is the relationship of us exercising na-
tional defense power against that individual. That is what military
tribunals involve, the exercise of military or, that is, the war power
as to those individuals. It is not the judicial power of the United
States.

Now no war need be declared for this power to come into being.
It is an adjunct of any lawful use of force by the Government. And
the Supreme Court and Congress have recognized repeatedly that
the country can exercise its powers of national defense and engage
in armed conflict without a formal declaration of war. And, indeed,
from the very foundation of the Republic, it was recognized, par-
ticularly where the United States is attacked and the President is
responding to attacks, there is no requirement for a declaration of
war for there to be the lawful use of the war power.

The question has been raised whether Congress has to authorize
the use of military tribunals. The answer is obvious. Congress does
not have to authorize it because it is an incident of the war power.
As the Supreme Court has repeatedly said, it is just like the Presi-
dent moving a division from Point A to Point B. It is incident to
the war power just like hearings and subpoenas are incident to the
legislative power, and therefore it does not require any specific au-
thorization.

So, even if there was nothing in the U.S. Code or in the laws,
the Commander-in-Chief could constitute military tribunals to try
cases that arise under the laws of war. But, of course, the fact is
that Congress has sanctioned them and specifically recognized
their jurisdiction in 10 U.S.C. 1821.

Now one of the problems arises because people naturally feel con-
cerned when these tribunals would be used against people in the
United States. I think there seems to be a visceral understanding
that overseas, where we apprehend people on the battlefield, it
does not make much sense to bring them back and try them in our
civil courts for iolations of the laws of war, but there seems to be
a concern that, gee, what happens when someone comes into the
United States?

From a legal standpoint, there is no geographical limit to the
principle that when the Government is defending the country and
exercising its war powers against armed foreign nationals who are
waging war against the United States, it does not matter whether
those nationals are overseas or where they have successfully en-
tered the United States.

The last time that an armed adversary came into the United
States abiding by the rules of war was, I think, in 1814, when the
British came in their red coats openly bearing arms. They were not
entitled to our constitutional protections. They are not entitled to
due process. Their rights as combatants come from the laws of war,
not our Constitution.
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The fact that a foreign adversary enters the United States suc-
cessfully does not mean that all of a sudden he becomes invested
with constitutional rights. If he robs a bank, he breaks the civil
order and we proceed against him, he gets the same rights as a cit-
izen. If he is bearing arms against the United States and waging
war against the United States, he gets no right under the Constitu-
tion. His rights arise under the laws of war.

Now here we have a different kind of entry, surreptitious entry
by an enemy, which is itself a violation of the laws of war. They
did not come in uniform, they did not come openly bearing arms,
and they came with the intent of destroying civilian targets. For
the same reason that a uniformed adversary who sets foot in this
country is not entitled to constitutional protections, the same is
true, if not more so, for someone who violates the laws of war by
entering surreptitiously, which the Supreme Court has repeatedly
held and has averted to numerous times.

Nevertheless, that does raise the issue, when you start using
military tribunals against people who are present in the United
States, there may be an understandable concern that, in theory,
this is a device tha could be abused and taken too far. The ques-
tion really is, is it being taken too far here, and there is no evi-
dence at all that it is. In fact, we have a very clear objective, events
that establish that this is not being used as a pretext.

We are in a very dangerous situation of unprecedented and kind
of war we are waging. It has to be predicated on the President's
determination that this is triable, these individuals have com-
mitted violations of the law of war that are traditionally triable in
military tribunals, it applies only to noncitizens, and notwith-
standing some of the hysterical commentary, the Supreme Court
has notbeen stripped of habeas corpus jurisdiction over individuals
who are in the United States. This language was in President Roo-
sevelt's executive order. It follows President Roosevelt's executive
order and Quirin shows that the Supreme Court could exercise ha-
beas corpus to ensure that there was no abuse.

Thank you.
[The prepared statement of Mr. Barr follows:]

STATEMENT OF HON. WILLIAM P. BARR, FORMER ATTORNEY GENERAL OF THE UNITED
STATES

Mr. Chairman, Senator Hatch and the Members of the Committee, I am pleased
to provide my views on the important issues surrounding our response as a Nation
to attacks against our homeland and the continuing national security threat Posed
by al Qaeda. By way of background, I have previously served as the Assistant Attor-
ney General, the Deputy Attorney General, and the Attorney General of the United
States. I have also served on the White House staff and at the Central Intelligence
Agency. The views I express today are my own.

President Bush's decision to authorize the use of military tribunals against mem-
bers of al Qaeda is not only well within his constitutional authority, but is sup-
ported by ample historical precedent and practical common sense. Al Qaeda is an
armed foreign force that is waging war against the United States. In confronting
such an enemy, the President is acting as Commander-in-Chief of our armed
forces--he is exercising the war powers of the United States. Our national goal in
this instance is not the correction, deterrence and rehabilitation of an errant mem-
ber of the body politic; rather, it is the destruction of foreign force that poses a risk
to our national security. It is anomalous to maintain that the President has con-
stitutional authority to order deadly bombing strikes or commando raids against
such an enemy, while at the same time maintaining that, if the enemy surrenders
or is captured, the President is suddenly constrained to follow all the constitutional
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protections applicable to domestic law enforcement. Foreign nationals who are in a
state of armed conflict with the United States do not enjoy the same constitutional
rights as American citizens. Since before the Revolutionary War, it was recognized
that those who violate the laws of war during an armed conflict have the status of
"unlawful belligerents" and are subject to military trial for their offenses. Whether
they pursue their deadly purpose in a training camp in Afghanistan or a flight
school in Florida, al Qaeda members are unlawful belligerents and, under clear Su-
preme Court precedent, are entitled only to treatment consistent with the laws of
war. Having cast their lot by waging war against the United States, they are prop-
erly judged by the laws of war.

1. THE PRESIDENT HAS CONSTITUTIONAL AUTHORITY TO ORDER THE TRIAL OF AL
QAEDA MEMBERS BY MILITARY TRIBUNAL.

On September 11, 2001 this Nation was attacked by a highly-organized foreign
armed force known as "al Qaeda." The attack cost more American lives and caused
more property damage than the Japanese sneak attack on Pearl Harbor. This same
organization has declared itself at war with the United States and has stated its
intention to use any weapons at its disposal--ncluding weapons of mass destruc-
tion-against both civilian and military targets. Prior to September11, 2001, al
Qaeda acknowledged perpetrating armed attacks on our military personnel, our
naval ships, and our embassies. a] Qaeda operatives and their supporters are pres-
ently engaged in the field against our own military forces in Afghanistan. They have
personnel in over 60 countries, where they are undoubtedly poised to attack United
States interests. There can be little doubt that "cells" of this organization remain
in the United States, ready to carry out further attacks.

It is clear that a state of war exists between the United States and al Qaeda. Al
Qaeda has openly proclaimed a war against the United States and has repeatedly
carried out attacks against us. The President, as Commander-in-Chief, is empow-
ered to take whatever steps he deems necessary to destroy this adversary and to
defend the Nation from further attack. As the Supreme Court recognized in The
Prize Cases, 67 U.S. 635, 668 (1862):

If a war be made by the invasion of a foreign nation, the President is not
only authorized but bound to resist force by force. He does not initiate the
war, but is bound to accept the challenge without waiting for any special
legislative authority. And whether the hostile party be a foreign invader,
or States organized in rebellion, it is none the less a war, although the dec-
laration of it be "tuilateral."

In this case, the President's judgment that a state of armed conflict existed is con-
firmed by the actions both of the Congress and our allies. By its Joint Resolution
of September 18, 2001, Congress recognized that the attack of September 1 1th
"render it both necessary and appropriate that the United States exercise its rights
to self-defense. "Authorization for the Use of Military Force, Pub. L. No. 107-40, 115
Stat. 224, (2001). Congress authorized the President to "use all necessary and ap-
propriate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks that occurred on Sep-
tember 11, 2001, or harbored such organizations or persons, in order to prevent any
future acts of international terrorism a ainst the United States by such nations, or-
ganizations or persons. "Id. § 2(a). The Joint Resolution expressly recites that it con-
stitutes a specific statutory authorization for the use of military force within the
meaning of the War Powers Resolution. Id. § 2(b). Obviously, the President does not
need a joint resolution of Congress to enforce our domestic criminal laws, and those
laws are not generally for the "self-defense" of the Nation. Similarly, our NATO al-
lies have recognized that the attacks of September 11th constitute acts of war by in-
voking the mutual self-defense provisions of Article 5 of the North Atlantic Treaty.'

When the United States is engaged in an armed conflict and exercising its powers
of national defense against a foreign enemy, it is acting in an entirely different
realm than the domestic law enforcement context. The Nation, and all those who
owe her allegiance, are at war with those foreign enemies. That is not an analogy
or a figure of speech-it describes a real legal relationship and one that is fun-
damentally different from the government's posture when it seeks to enforce domes-
tic law against an errant member of society. When we wage war, the Constitution
does not give foreign enemies rights to invoke against us; rather, it provides us with
the means to defeat and destroy our enemies. As President Lincoln understood, and

I Article 5 of the North Atlantic Treaty can only be invoked in the case of an "armed attack"
against a NATO member.



repeatedly said, maintaining the security of our Union is the sine qua non of all
civil liberties. It is the basis upon which the exercise of all other civil rights de-
pends.

Much of the criticism of the President's Executive Order authorizing the use of
military tribunals stems from a fundamental confusion between the realm of domes-
tic law enforcement and the realm of military defense of the Nation. This is not a
confusion that has been shared by past Presidents, past Attorneys General, or the
United States Supreme Court. Since the Revolutionary War, this country has used
military tribunals to punish violations of the laws of war by our enemies during
armed conflicts. Congress has consistently confirmed the jurisdiction of these tribu-
nals by statute and the Supreme Court has recognized that military tribunals lie
outside the judicial power and the constitutional norms that must attend a civilian
trial. Military tribunals constitute part of the executive function of the actual pros-
ecution of war-they are an instrument at the President's disposal as part of the
overall war effort. The President's decision to use them in our war against al Qaeda
is supported by historical precedent, Supreme Court decisions, and common sense.

American history is replete with examples of the use of military tribunals to try
foreign combatants for violations of the laws of war. The legitimacy of their use does
not depend upon the nature of the armed conflict, whether a formal declaration of
war has been made, or whether the unlawful belligerent committed the violation
here or abroad. Thus, in 1780, George Washington appointed a "Board of Commis-
sioned Officers" to try Major John Andre, a British spy who was accused of receiving
strategic information from Benedict Arnold. In 1818, then-General Andrew Jackson
ordered two British citizens tried by a military tribunal for inciting Seminole Indian
attacks against American civilians in Georgia. Military tribunals were used exten-
sively during the Civil War to try confederate soldiers and spies who acted out of
uniform to attack Union ships or industrial plants. See Ex Parte Quirin, 317 U.S.
1, 31 n. 9 (1942) (listing examples). Indeed, a military tribunal, known as the
Hunter Commission, was empanelled to try those responsible for the assassination
of President Lincoln. In opining on the constitutionality of such a commission, Attor-
ney General Speed wrote: "The commander of an army in time of war has the same
power to organize military tribunals and execute their judgments that he has to set
his squadrons in the field and fight battles. His authority in each case is from the
law and usage of war. "11 U.S. Op. Atty. Gen. 297, 305 (1865). He further opined
that the laws of war provided for military trials for "secret participants in hos-
tilities, such as banditti, guerillas, spies, etc. "Id. at 307.2 Attorney General opinions
have also recognized that military tribunals could be used to try Indians for crimes
against civilians where a state of open hostility between an Indian tribe and the
United States existed. See, e.g., 14 U.S. Op. Atty. Gen. 249 (1873) (Modoc Indian
prisoners accused of crimes against civilians during hostilities with the United
States could be tried by military tribunal). See also 13 U.S. Op. Atty. Gen. 470, 471
(1871) (noting that war need not be "formally proclaimed" for the laws of war to
apply to military engagements with Indian tribes.

The most recent and most apt example of the use of military tribunals is the trial
of the eight Nazi saboteurs that took place before seven military officers here in
Washington, D. C. in July of 1942. These foreign operatives were trained in what
the Supreme Court referred to as a "sabotage school" near Berlin. Ex Parte Quirin,
317 U.S. at 21. They entered the United States surreptitiously, moved about in civil-
ian dress, and were trained and equipped to attack civilian targets such as roads,
bridges and industrial plants. They were initially arrested and detained by civilian
authorities. President Roosevelt determined that they should be tried for violations
of the laws of war before a special military commission, composed of seven United
States army officers.

In Ex Parte Quirin, a unanimous Supreme Court upheld the jurisdiction of the
military commission to try these individuals for violations of the laws of war. Echo-
ing Attorney General Speed, the Supreme Court found that the military tribunal
was "an important incident to the conduct of war," that allowed the President "to
seize and subject to disciplinary measures those enemies who in their attempt to
thwart or impede our military effort have violated the law of war." 317 U.S. at 28-

2 Attorney General Speed's opinion has stood the test of time. Recently, a federal district court
rejected a challenge to the jurisdiction of the Hunter Commission in reviewing the denial of a
request to correct military records pertaining to Dr. Samuel Mudd, the medical doctor who aided
John Wilkes Booth and David Herold after the assassination. See Mudd v. Caldera, 134 F. Supp.
2d 138 (D.D.C. 2001). Relying upon the Supreme Court's Quirn decision, the district courtfound that "persons such as spies or combatants not wearing uniforms or in disguise, who may
come secret across enemy lines for the purpose of robbing, killing or destroying bridges, roads,
canals, etc., are "unlawful belligerent." subject to military trial for violations of the laws of war.

Id. at 145.
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29. Thus, these tribunals were part and parcel of the Commander-in-Chiefs prosecu-
tion of the war effort. The Supreme Court held that military tribunals were not an
exercise of the judicial power conferred by Article III of the Constitution, and there-
fore were not subject to constraints imposed upon civilian criminal process by the
Fifth and Sixth Amendments. Id. at 38-39. Tie Court noted that unlawful belliger-
ents had been subject to military trial since before the framing of the Constitution,
and that Congress had authorized the trial of alien spies by military tribunal short-
ly after the adoption of the Constitution. Id. at 41. The Supreme Court also noted
that anomaly that would be created by a contrary ruling--our own soldiers would
be subject to military trial for violations of the laws of war while enemy aliens
charged with such violations would receive all the constitutional protections of a ci-
vilian trial. Id. at 44. 3

The Supreme Court's ruling in Quirin makes clear that unlawful belligerents can-
not invoke the constitutional guarantees applicable to a civilian trial and are not
entitled to judicial review of the results of a military tribunal. Indeed, Quirin re-
served the issue whether unlawful belligerents were entitled to a trial at all before
the President could subject them to "disciplinary measures. "Id. at 47. Qurin's hold-
ing does not turn on location within or outside the United States, the potential ap-
plicability of civilian crimes, the availability of civilian courts, or even the citizen-
ship of the individuals involved. Rather, Quirin turns entirely on status as "unlaw-
ful combatants" under the laws of war. It is this status that entitles the President
to exercise military power-agair.st such persons--including the use of military tribu-
nals.

Nor need we examine the issue reserved in Quirin of the Executive's authority
to establish military tribunals absent legislative mandate. Congress has authorized -
the use of military tribunals consistent with the laws of war in the Uniform Code
of Military Justice. Title 10, United States Code, Section 821, provides that: "The
provisions of this chapter conferring jurisdiction upon courts-martial do not deprive
military commissions, provost courts, or other military tribunals of concurrent juris-
diction with respect to offenders or offenses that by statute or by the law of war
may be tried by military commissions, provost courts, or other military tribunals."
The President is also given authority to prescribe the rules for all military tribunals,
including "pretrial, trial, and post-trial procedures" and "modes of proof." See 10
U.S. C. § 836. In Application of Yamashita, 327 U.S. 1, 7-8 (1946), the Supreme
Court held that, by enacting the precursors to these provisions in the Articles of
War, Congress had sanctionede] trial of enemy combatants for violations of the laws
of war by military commission," and had "adopted the system of military common
law applied by military tribunals."

The President's judgment that members of a Qaeda and those who knowingly
give them aid and comfort are subject to military justice is clearly supported by the
facts and the law in this case. The very raison d etre of al Qaeda is to violate the
laws of war by targeting innocent civilians in order to create a state of terror. As
the Supreme Court noted in Quirin, never in the history of our Nation have foreign
enemies who infiltrated our territory been accorded the status of civilian defendants
with all the rights enjoyed by citizens of the United States. See 317 U.S. at 42 ("It
has not hitherto been challenged, and, so far as we are advised, it has never been
suggested in the very extensive literature of the subject that an alien spy, in time
of war, could not be tried by military tribunal without a jury.") (footnote omitted).
If armed al Qaeda members had made a military landing on Manhattan Island and
began attacking civilians, few would argue that they were not combatants subject
to the laws of war. How does the fact that they instead infiltrated the United States
surreptitiously with the same evil purpose somehow give them greater constitutional
rights? By such logic, Nazi war criminals could have avoided military justice simply
by sneaking into the United States and invoking their "right" to a jury trial in civil-
ian court.

2. DOMESTIC CRIMINAL JUSTICE PROCEDURES WILL FRUSTRATE OUR FIGHT AGAINST
AL QAEDA.

In addition to its sound constitutional and statutory basis, the President's Execu-
tive Order establishing the option of military tribunals makes good sense. It will
allow for a more effective response to the al Qaeda threat, while at the same time

8Jn Quirin, the Supreme Court reserved the constitutional issues of whether the President
needed any legislative authorization to empanel military tribunals, see 317 U.S. at 29, and
whether Congress could "restrict the power of the Corimainder in Chief to deal with enemy bel-
ligerents," id. at 47, because it found that Congress had approved the use of military tribuanalo
in the Articles of War.
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not insisting upon the application of constitutional and statutory rights in a context
where they are inapposite and where their wooden application could lead to their
erosion.

The constitutional protections applicable to a domestic criminal trial, such as trial
by jury in the district where the crime occurred, the right a grand jury indictment,
and the right to confront and cross examine witnesses are designed to protect our
citizenry from the power of government. They have no logical application to the ex-
ercise of military power to protect our citizenry and our government from an exter-
nal foe. Indeed, these rights can be exploited by a foreign enemy to learn about our
defenses and intelligence methods and make future attacks more likely to succeed.

Civilian criminal defendants have the right to obtain any statements they have
made that are recorded by the government (including electronic surveillance tapes),
see Fed. R. Crim. P. 16, prior written statements of government witnesses who tes-
tify at trial, see 18 U.S.C. § 3500, and any material that might impeach the credi-
bility of government witnesses. See Giglio v. United States, 405 U.S. 150 (1972).
These rights are inimical to the successful confrontation of a foreign foe. Indeed, one
of the key factors in the success of the attacks of September 11h was the operational
security practiced by the al Qaeda members in the United States. Information dis-
closed during civilian trials regarding our law enforcement techniques and capabili-
ties could assist al Qaeda in evading detection in future attacks. Moreover, a public
trial can be used by civilian criminal defendants to practice what is known as"graymail. "The defense claims the necessity of revealing national security informa-
tion during the trial, thus gaining significant leverage over the prosecution. We
should not even allow the possibility for such an occurrence in our pursuit of al
Qaeda.

Civilian criminal defendants have the right to challenge the seizure of evidence
under the Fourth Amendment. They can also challenge the authenticity of physical
evidence by demanding that a chain of custody be established. These rules cannot
logically be applied to "evidence" uncovered in a military theater such as Afghani-
stan. Our military forces are rightly concerned with winning the war-not securing
crime scenes and careful documentation of chains of custody.

Finally, civilian trials in this context are not safe for grand jurors, judge, petit
jurors or civilian witnesses. In the aftermath of these attacks and our military re-
sponse, a prolonged civil trial would make the federal courthouse itself and all trial
participants clear targets for al Qaeda reprisals. Military trials held on military in-
stallations-whether here or abroad-will be safer for all concerned.

In closing on this issue, let me say that all power is subject to abuse. But neither
our constitutional law nor our policy toward terrorism should be made by parade
of horribles. The President has limited the application of his order to foreign nation-
als who: 1) are al Qaeda members; 2) commit acts of international terrorism against
the United States; or 3) knowingly aid and abet acts of international terrorism
against the United States. As cases like Quirin and Yamashita make clear, the writ
of habeas corpus is always available to test the jurisdiction of military tribunals in
Article III courts. Moreover, our courts martial and military tribunals have a long
history of rendering impartial justice. Many Nazi and Japanese combatants were ac-
quitted of war crimes by military tribunals. The President's Executive Order prom-
ises "full and fair trials" under procedures to be promulgated by the Secretary of
Defense. I have no doubt those procedures will, consistent with 10 U.S.C. § 836, in-
corporate as man as ects of civilian procedure are practicable under the cir-
cumstances. We should not pass judgment on these military tribunals until they
themselves are allowed to operate and pass judgment. We insult our military by
comparing these tribunals to those established by foreign dictators or by slighting
them as "Kangaroo courts" before they have even ben convened.

3. THE ATTORNEY GENERAL MAY LAWFULLY WITHHOLD OPERATIONAL AND OTHER
DETAILS REGARDING AN ONGOING CRIMINAL INVESTIGATION.

The Committee has also expressed some concern over the fact that the Depart-
ment of Justice has declined to release statistical data regarding its continuing in-
vestigation into al Qaeda activities and operatives here at home. In my view, this
criticism is unfounded. The Sixth Amendment guarantees a criminal defendant "a
speedy and public trial. "In addition, thwSupreme Court has found that the public
has a common law and First Amendment right to access to proceedings central to
the criminal process, such as pretrial hearings. See generally Richmond Newspapers
v. Virginia, 448 U.S. 555 (1980). These rights have never been interpreted to extend
to operation details of the investigative stage of criminal law enforcement. Our laws
provide for strict secrecy of grand jury proceedings, both for the protion of indi-
viduals called before the grand jurandnd the integrity of the government's investiga-
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tion. See Fed. R. Crim. P. 6(e). Affidavits in support of arrest and material witness
warrants as well as indictments are often filed with the court under seal in cases
where they may contain information that could compromise ongoing criminal inves-
tigations. In its Exemption 7, the Freedom of Information Act expressly recognizes
that information that "could reasonably be expected to interfere with enforcement
proceedings," including compromising confidential sources or law enforcement "tech-
niques or procedures" is exempt from public disclosure. See 5 U.S.C. § 552(b)(7).

That is undoubtedly the case here. Information about who is presently detained
by the government, when and where they were arrested, their citizenship and like
information could be of great value to criminal associates who remain free. First,
it would provide al Qaeda with information regarding what "cells" or operations
have been compromised and which "cells" or operations are still intact. Equally dan-
gerous, it could allow al Qaeda to extrapolate the kind of criteria and sources of in-
formation law enforcement was employing in attempting to locate al Qaeda
operatives and thereby tailor their activities to avoid further detection. These are
exactly the kinds of harms that FOIA Exemption 7 is designed to protect against.

Finally, as Attorney General Ashcroft has noted, there may be significant privacy
and even due process concerns with the wholesale release of the names of those de-
tained in this investigation. A government "blacklist" naming individuals suspected
of connections with alQaeda could seriously affect the reputation, employment pros-
pects, and even physical safety of the individuals involved. Moreover, such a list
would be compiled based upon mere suspicion, without an opportunity for those
named to marshal evidence of their innocence of the charge. Cf Joint Anti-Fascist
Refugee Comm. v. McGrath, 341 U.S. 123 (1951). For these reasons, I believe the
Department of Justice has acted properly in refusing to release operational and sta-
tistical information that could compromise ongoing law enforcement operations and
violate the rights of the individuals involved.

4. THE ATTORNEY GENERAL'S INTERIM RULE AUTHORIZING THE MONITORING OF AT-
TORNEY CLIENT COMMUNICATIONS IN LIMITED CIRCUMSTANCES IS CONSTITUTIONAL.

In my view, the Attorney General's rule regarding the monitoring of attorney-cli-
ent communications, given the limited and unique circumstances to which it applies,
is constitutional under the analysis set out by the Supreme Court in Weatherford
v. Bursey, 429 U.S. 545 (1977). Three factors lead me to this conclusion. First, the
monitoring is undertaken for the lawful purpose of frustrating further criminal ac-
tivity that threatens innocent human life. The Supreme Court has recognized that
this is a legitimate law enforcement interest that must be balanced against Fifth
and Sixth Amendment rights. See New York v. Quarles, 467 U.S. 649 (1984) (recog-
nizing "public safety" exception to Fifth Amendment requirement of Miranda warn-
ings). Second, as in Bursey itself, the prosecution team will not learn of any con-
versation regarding legal strategy that might prejudice the defendant or benefit the
government. See Bursey, 429 U.S. at 557-58 (holding that unless there was "a real-
istic possibility of injury to Bursey or benefit to the State, their can be no Sixth
Amendment violation"). Third, the requirement that both the detainee and his attor-
ney receive notice of the monitoring eliminates the need for prior judicial interven-
tion under the doctrine of "implied consent. "See, e.g., McMorris v. Alioto, 567 F.
2d 897, 900-01 (9th Cir. 1978 (Kennedy, J.) (applying doctrine of implied consent
to searches of persons entering a federal courthouse).

The Attorney General has carefully limited his rule to prisoners who are already
under Special Administrative Measures, see 28 C.F.R. § 501. 3(a), and for whom he
further finds there is "reasonable suspicion exists to believe" that attorney client
communications may be used to "facilitate acts of terrorism. "Id. § 501. 3(d). The At-
torney General has indicated that he will interpret the term "reasonable suspicion,"
as the Supreme Court has in the case of police stops, see Terry v. Ohio, 392 U.S.
1, 27-28 (1968), to require objective facts from which a reasonable person could
draw an inference that criminal activity was afoot.

This rule is a necessary prophylactic measure designed to allow the Attorney Gen-
eral to take appropriate action in the face of the kind of massive danger to innocent
human life posed by attacks such as those perpetrated on September 111h. Faced
with this kind of threat, we cannot require the Attorney General to prove to a court
that the attorney client privilege has already been abused to further criminal activ-
ity. By the time the Attorney General has marshaled such facts and presented them
to a court, it could well be too late. In these unique circumstances, where law en-
forcement acts not to gather evidence but to prevent an imminent and potentially
devastating public harm, it is appropriate that the Attorney General make the ini-
tial determination without judicial intervention. Because both the detainee and his
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attorney are given notice of the monitoring, they may challenge the Attorney Gen-
eral's actions in federal court after the fact.

CONCLUSION
The actions of the President and the Attorney General have, in my view, been

measured and prudent in light of the threat to American lives and liberty posed by
al Qaeda. Our Constitutional scheme contemplates that the powers and duties of the
Executive Branch of government will expand in a time of national crisis or armed
conflict. The swiftness and unity of purpose with which the Executive can act to de-
feat foreign threats to our liberty has proven an indispensable bulwark in securing
our freedoms throughout our history. In perilous times, as the Framers envisioned,
it has been both the energy and wisdom of a strong Chief Executive (uniquely ac-
countable to all the people) that has ultimately protected our liberty, not under-
mined it. We owe our freedoms today in no small measure to the decisive actions
of Abraham Lincoln and Franklin Roosevelt, taken in the face exigent danger. In
the current circumstances, the real threat to domestic liberties is the artificial re-
striction of our powers of national defense by gratuitously expanding constitutional
guarantees beyond their intended office. I have every confidence that the President
and the Attorney General will protect our Nation and the liberties we hold dear.
I welcome the Committee's questions.

Chairman LEAHY. I have always enjoyed having your testimony.
I hate to be a bit of a bear on the light. Unfortunately, we have
other constraints that require that.

Mr. Heymann?

STATEMENT PHILIP B. HEYMANN, JAMES BARR AMES
PROFESSOR OF LAW, HARVARD LAW SCHOOL

Mr. HEYMANN. How long would you like me to restrict myself to,
Senator Leahy? Seriously.

Chairman LEAHY. I thought the panel had been told 5 minutes.
Mr. HEYMANN. Five minutes is just fine.
I would like to explain that I think of myself here and I would

like to speak today as a terrorism expert whose book is doing sur-
prisingly well since September 11th. I don't want to focus on the
constitutional issues because you have lots of other people to focus
on them. I don't agree with Mr. Barr. And I would like to sa as
to that only that when asked what was the nearest precedent,
Mike Chertoff said Ex Parte Quirin. Ex Parte Quirin is a case
about eight identified people, indisputably Nazis, indisputably from
Germany, sent to a military trial, a single military trial, on the
charges of espionage, being behind enemy lines without uniform,
which had been traditional since the Revolutionary War. Very tra-
ditional.

It is a long way to go from that to an order that covers 20 million
people in the United States, lasts forever, covers any act of ter-
rorism, whether connected to Al Qaeda or not, covers any aiding,
abetting, or conspiracy towards any act of terrorism, covers har-
boring anybody who aided or abetted ever in the past somebody
who ever in the past was a terrorist, and forever henceforth. That
is a long way from Ex Parte Quirin, so I don't share Mr. Barr's con-
fidence that the Supreme Court will sustain that order.

Let me go to the policies of counterterrorism. The first lesson
there that everybody who has studied terrorism learns is a military
lesson, and that is, after you get your gun, try very hard not to
shoot yourself in the foot. Or if you are going to bomb the enemy,
try not to bomb friendly forces at the same time.
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The President's order on military detention, the military order
which authorizes both detention and military tribunals, shoots us
in the foot in a major way for no good reason.

I have to step back for one second. I feel a little bit like there
are two totally different orders being discussed. Most of the hearing
before the Committee was a discussion with Mr. Chertoff of the
handling-nobody limited it this way, but in the back of our minds
was-the handling of Al Qaeda terrorists seized in Afghanistan,
where there are no courts, and subject to military trial there, and,
indeed, as Mr. Chertoff said he hoped, subject to very fair trials
under regulations that we have not yet seen by the Department of
Defense. The trials, he suggested, may very well be public, al-
though keeping them private is probably the primary purpose of
having military tribunals in this case.

The order I am talking about doesn't have to do with a handful
of people or 20 people or 40 people in Afghanistan. It covers 20 mil-
lion people living in the United States, most of whom-15 million
of whom-are legal residents, and their children. It says that there
can be indefinte detention or a military tribural whenever the
President suspects that one of this multitude is or may have been
a terrorist in the past or has aided or harbored a past or present
terrorist. And it makes those consequencies possible whether the
terrorism involved was a large terrorist event or a trivial terrorist
event-and there are terrorist events as trivial as the September
11th occasion was massive and horrible.

Whenever that takes place, the President has the extraordinar y7
power have described. Mr. Chertoff assures us the President won t
exercise the power wrongly. I believe he will do his best. But I
don't think the Constitution gave the President there powers-and
I don't think' the President can take it and I don't think Congress
should give them to President when their reach is to any of 20 mil-
lion people in the United States, plus anyone else outside the
United States, whom he reasonably suspects falls in those cat-
egories. A secret trial before three colonels sounds to much like
Paraguay in the 1970's. We don't know whether there is to be proof
beyond a reasonable doubt. We don't know whether all the evidence
that the colonels see will be made available to the defense. You
don't do that if you are interested in effective counterterroris un-
less there is a real necessity. There is lots of evidence that it is not
necessary.

Now, number one, Britain hasn't found it necessary to do without
j udges. Germany didn't find it necessary to do without judges. Italy

ad a terrorist group, the Red Brigades, that numbered fully as
many as Al Qaeda, and it was all in Italy. It didn't find it nec-
essary to do without judges. We are the first ones to find it nec-
essary to do without judges.

What I think the Congress must do, what I think is the only in-
telligent thing to be done, is to look at both the benefits and the
costs of what is being proposed. There are two powers the Presi-
dent wants over every non-citizen he suspects ailing, other having
aided, any form of terrorism. The first is indefinite detention. Sen-
ator Hatch made the point earlier today that everybody who is now
detained is detained either as a violator of immigration laws or as
somebody arrested for a crime. It is a reassuring point until you
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realize that the President's order gives the Secretary of Defense
power to detain anybody, without any of those protections. Second,
also gives the military the power to try anyone in this cateory be-
fore military tribunals without well-specified law because there is
no law of war at the moment on terrorism.

Well, what is the case for it? Now, my successor as head. of the
Criminal Division, Michael Chertoff, in remarkably honest and
straightforward testimony, insisted that these matters could be
tried properly before civilian courts. The United States has suc-
ceeded in every terrorist case, that it had to. We have extra-terri-
torial statutes. We have the Classified Information Protection Act.
We have the Foreign Intelligence Surveillance Act. We have ways
of protecting witnesses. It is very hard to imagine why we wouldn't
be able to try in our federal courts any of those 20 million people
now living in the United States.

Michael Chertoff was arguing, well, maybe you should, maybe
you shouldn't, the President should decide. The costs are immense:
the foreign policy costs, the sense of insecurity of people who aren't
citizens of the United States, the sense of insecurity of citizens who
know that Ex Parte Quirin allows exactly the same thing to be
done-by a Presidential order for citizens. Being unnecessary in
light of the proven capacities of our prosecutors, courts, and law,
the proposal has no compensating benefits. o

I nave 12 other points. Please get them out of my paper.
[The prepared statement of Mr. Heymann follows:

STATEMENT OF DR. PHILIP B. HEYMANN, JAMES BARR AMES PROFESSOR OF LAW,
HARVARD LAW SCHOOL

Mr. Chairman, Members of the Committee:
I am pleased to testify because the Committee is reviewing what I regard as one

of the clearest mistakes and one of the most dangerous claims o* executive power
in the almost fifty years that I have been in and out of government. I do not say
that as a civil libertarian; I have always considered public safety to be fully as rel-
evant as democratic traditions when they really are in conflict. So my advice to
members of your staff and the House Judiciary staff on the Administration's bill re-
vised as the PATRIOT statute, was that, with some exceptions, the provisions were
reasonable and often overdue. I do not have the same reaction to the President's
order on military trials.'

At the same time I reject as "knee-jerk" the security reactions of columnists such
as George Will or the law professors he quotes, including my good friend and ad-
mired colleague, Larry Tribe.2 They are at least as dangerous as the thoughtless
objections of those on the opposite side. I have personally seen and studied the ef-
fects of military courts in Guatemala where I later worked, and in Argentina, Para-
guay, and the People's Republic of China. I have seen the fear and hatred they en-
gender in a population and compared that to the immense appreciation and respect
both our military and our courts have long enjoyed. I have watched the strained
identification with us that the leaders of Zimbabwe and Egypt have based on our
"shared" recourse to military courts, a step rejected by Britain, France, Germany,
and Italy when they were under sustained terrorist attacks. (See Appendix A.)
Knee-jerk reactions are no safer on one side of these issues than on the other.

We have a deep tradition--expressed powerfully in the Declaration of Independ-
ence-of confining military courts and secret proceedings to as small an area of ne-
cessity as possible.3 Only in the following circumstances have our courts allowed

I Military Order of November 13, 2001-Detention, Treatment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism, 66 Fed. Reg. 57,831 (November 16, 2001).2 George F. Will, Trials and Terrorists, WASHINGTON POST, Nov. 22, 2001, at A47.

sThe Declaration of Independence notes: "The history of the present King of Great Britain
is a history of repeated injuries and usurpations, all having in direct object the establishment
of an absolute tyranny over these states. To prove this, let facts be submitted to a candid world."
THE DECA TION OF INDEPENDENCE pars. 2 (U.S. 1776). "[The Kingi has affected to



military tribunals to try citizens and-aliens alike: where in a wartime situation
there are no operable civilian courts; where, before peace is declared, there is to be
a trial of wartime atrocities against the internationally recognized laws of war;
where spies attached to a belligerent nation have been caught behind our lines. In
all other situations they have refused, in inspired language, to depart from a legal
tradition so old, so important, and so much a part of what we stand for.

There is, in short, a high Constitutional presumption of civilian trials, except in
a few identified situations during quite traditional wars, recognized as such by the
Congress, where we could lose our freedoms to another nation. I will not argue
today whether a war on many forms of terrorism continuing until this century-long
modern phenomenon is ended will, unlike a war on the murderous Colombian car-
tels or the Mafia, qualify as a war for the Supreme Court's jurisprudence on mili-
tary trials. I doubt it. in any event, the detention provisions of the same Presi-
dential order clearly do not satisfy the specified Constitution criteria for extra-judi-
cial detention: "invasion or rebellion" leading Congress to suspend habeas corpus.

I don't need the heavy presumption, captured by Jefferson in the Declaration of
Independence, to make my case. Nor need I refer to the last six words of the pledge
of allegiance. Like almost everyone else who has studied how nations have handled
terrorism, I ask only that the government consider and specify openly what are the
costs and benefits of any change in democratic traditions it proposes. If Attorney
General Ashcroft or President Bush had done this with regard to the importance
and scope of their prospective change from civilian courts to secret military tribu-
nals, the public would not accept the change. Certainly the Congress would not
agree to it.

Let me review the benefits, costs, and inflammatory breadth of the President's
order.

The benefits. The proposal will help solve whatever problem remains after more
than two decades of legislation and proud law enforcement experience in dealing
with the difficulties of civilian trials of terrorists and spies. The Congress has
passed "extra-territorial" criminal statutes that apply stern measures to terrorism
committed abroad against Americans. 4 It has passed statutes allowing special elec-
tronic and physical searches of spies and terrorists from other countries and has
just extended, in a very sensible way, their scope. 5 Two decades ago I helped author
a statute to allow trials while protecting national secrets.6 The intelligence inves-
tigators and prosecutors have used it with immense success. We have decades of ex-
perience in protecting witnesses. There is precedent, from the United Kingdom, that
allows the conviction, as a conspirator or accomplice, of someone who has aided ter-
rorists without proof that he had to know of the specific crime.7 We have on several
occasions flown back to the U.S. for trial terrorists arrested by U.S. intelligence or
law enforcement half-way around the world.8 In our courts there is no available ex-
clusionary rule or other defense for a non-American searched or captured abroad,
even if the search or arrest did not comply with the requirements of the Fourth (or
any other) Amendment for searches ard seizures in the United States.9

Using these well-developed capacities, we have had remarkable success in trying
and convicting the terrorists responsible for the bombings of the World Trade Center
in 1993 and our embassies in Kenya and Tanzania. I have a hard time thinking
of the prosecutorial benefits of military tribunals over civilian tribunals so fully em-
powered as ours, except that the military tribunals could, by selection or message
from higher authority, use their secrecy, their lesser burden of proof, and the possi-
bility of conviction by a two/thirds vote to convict without even the evidence that
a jury of angry, patriotic Americans would demand.

The costs. What then are the costs of authorizing for all non-citizens indefinite de-
tention without trial or, alternatively, a secret military trial with secret or untested
evidence before a military panel chosen and evaluated by their commander, without

render the military independent of, and superior to, the civil power." Id. at para 14. "He has
made judges dependent on his will alone, for the tenure of their offices, and the amount of pay-
ment of their salaries." Id. at para. 11.4E.g., Hostage Taking Act, 18 U.S.C. §50 U.S.C. §§2331-2332 (2001) (killing of U.S. citizens
abroad).

5Forei n Intelligence Surveillance Act, 50 U.S.C. §§ 1801-1811 (2001).
6Classified Information Procedures Act, 18 U.S.C. §§ 1-16 (2001).7 Director of Public Prosecutions for Northern Ireland v. Maxwell, 11978J 3 All E.R. 1140. See

also Regina v. Bainbridge [1960 1 Q.B. 129,
8 E.g., U.S. v. Yunis, 924F.2d 1086, 1089 (D.C. Cir. 1991); Christopher Drew, FBI Captures

Lebanese Hijacking Suspect at Sea, CHICAGO TRIBUNE, Sept. 18, 1987 at 1.; Christopher
John Farley et al., Going Without a Prayer: An Inside Look at How the FbI and CIA Nabbed
an Infamous Suspect After a Global, Four-Year Manhunt, TIME, June 30, 1997, at 34.

9 U.S. v. Verd"go.Urguides, 494 U.S. 259 (1990); U.S.



judicial review of the adequacy of the evidence. To these must be added a possible
death sentence for any of about 18 million non-citizens living in the United States
(about one-third of whom may have violated their terms of entry)'1 whenever the
executive decides they have engaged, or are engaged, in terrorism related or unre-
lated to al Qaeda. I will list only a dozen such costs.

(1) The authorization claims the critical powers--executive detention
unreviewable in any court and secret military trials--of a police state, at the
unreviewed discretion of the executive, over millions of individuals lawfully living
in the United States, based on an unreviewed suspicion of unidentified forms of sup-
port of undefined political violence with an unspecific international connection. fn
doing so it will undermine the support and loyalty of many millions here in the U.S.
and their relatives abroad.'1 At the same time it will stifle speech and legitimate
dissent among those covered.

(2) If sustained by Congress and the courts, it would create a precedent very like-
ly to be applicable to citizens. The Supreme Court declined to draw any distinction
between citizens and aliens in Ex Parte Quirin. The "military order" itself is careful
to preserve the "lawful authority of the Secretary of Defense. . .to detain or try any
person. . .not subject to this order."

(3) It relegates the Congress as well as the courts to a position of impotence in
addressing one of the most fundamental questions about how much of our demo-
cratic tradition we will preserve. Nothing in the joint resolution of September 18,
2001, that authorized the use of "necessary and appropriate" force, remotely con-
siders (approves or rejects) military detention and secret trials in the United
States.12

(4) It deprives the U.S. of its historic claim of moral leadership among the world's
nations in matters of fairness to individuals, leaving us in the position of encour-
aging the outrages of dictators like President Mugabe. 13 It will make more difficult
future efforts at military coalition-building.

(5) It has denied us, and will deny us, the benefits of legal cooperation with our
closest allies in the form of extradition and mutual legal assistance.1 4

(6) It will create resentment, fear, and suspicion of the military, our most re-
spected profession, undoing much of the benefits of more than a century during
which the Posse Comitatus Act has protected the military from public fear and re-
sentment. 15

(7) It will end a twenty-year successful effort to win respect and trust for a long-
ridiculed military justice system.

(8) It undermines public confidence in the ability of our law enforcement to handle
cases of international terrorism--confidence hard-earned with the patient, intel-
ligent legislative help of the U.S. Congress.

(9) It will leave lasting doubts about the honesty of convictions in the wake of se-
cret trials with secret evidence. 16

(10) It will teach American children, particularly the children of immigrants, that
this is not a nation "with liberty and justice for all."

(11) If we are at "war," the President's order directly conflicts with our obligations
under Article 102 of the Geneva Convention on Prisoners of War that requires trials
of prisoners of war, even for war crimes, only under "the same procedure" as we
use in Courts Martial of our own soldiers. 17

10The 200 census counted 28.4 million foreign-born residents of whom 37.4% were citizens.
We had 24 million vists from tourists in 1999 plus 6.5 students, business, and worker visits.

Greg Winter, Some Mideast Immigrants, Shaken, Ponder Leaving U.S., N.Y. TIMES, Nov.
23, 2001, available at www.nytimes.com: Jodi Wilgoren, Swept Up in a Dragnet, Hundreds Sit
in Custody and Ask, 'Why?', N.Y. TIMES, Nov. 25, 2001, available at www.nytimes.com.

12Unlike the "military order," the joint resolution is also limited to those thought to be in-
volved with the attacks of September 11th.13 Fred Hiatt, Democracy: Our Best Defense, WASHINGTON POST, Nov. 19, 2001, at A21.
14Sam Dillon & Donald G. McNeil, Jr., A Nation Challenged: The Legal Front; Spain Sets

Hurdles for Exteactions, N.Y. TIMES, Nov. 24, 2001, at Al.; William Safire, Essay: Kangaroo
Curts, N.Y. TIMES, Nov. 26, 2001 at A17.

15 Posse Comitatus Act, 18 U.S.. § 1385 (2001).
1C.f. Boris I. Bittker, The World War II German Saboteurs/Case and Writ of Certiorari be-

fore judgment by the Court of Appeals: A Tale of None Pro Tone Jurisdiction, 14 Const. Com-
mentary 431, 451 ni. (1997) (citing Eugene Rachlis, They Came to Kill: The Story of Eight Nazi
Saboteurs in America (Random House, 1961, 156-159)). In 1942, eight Nazi Saboteurs were ar-
rested on U.S. soil and tried before a Military Commission. The FBI attributed the unmasking
of the Saboteurs to the extraordinary sleuthing of its agents althought the proximate cause of
the capture was the defection of one of the saboteurs.7 For a Court Martial, as well as for any other properly authorized military tribunal he is
directed-by the very statute on which the claimed authority for the "military order" of Novem-
ber 13, 2001 is based-to "apply the principles of law and the rules of evidence generally recog.
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(12) Unless a secret military tribunal whose personnel are chosen and later evalu-
ated by the executive is an "independent and impartial tribunal," it also violates Ar-
ticle 14 of another treaty we have signed and ratified (The International Covenant
on Civil and Political Rights). A non-independent-tribunal is legal only if the Presi-
dent determines and announces that we are in a situation "which threatens the life
of the nation." 18

The draftin . Bypassing Congressional and judicial review, the order is drafted
with En appalling carelessness as to its over-broad scope. Most citizens and com-
inentators think that it applies only to military or terrorist leaders captured abroad
who have violated the laws of war. At the President's discretion:

1. It applies within the Unites States to 18 million non-citizens and it applies
throughout the world to the citizens of every nation.

2. It applies to acts committed decades ago and to persons only remotely con-
nected to those acts.

3. It allows indefinite discretionary detention without plans for any trial, even be-
fore a military tribunal.

4. It attempts to suspend habeas corpus without Congressional action or compli-
ance with the Constitutional requirements of "invasion or rebellion."

5. It has many applications the Supreme Court will not permit under the Court's
requirement, where civil courts can operate, of a violation of the law of war. For
example, harboring an ex-terrorist is not a violation of the law of war (or else our
officials who have hosted leaders of other nations who fall in this category are war
criminals.)

6. It allows the President to decide when a threatening form of group crime be-
comes a war justifying detention and military tribunals, and to exercise that author-
ity, without Congressional sanction. Using language with the sweep of the com-
merce clause of our Constitution, he has exercised that judgement by applying the
order to relatively minor acts of terrorism (any act that carried "adverse effects on
the U.S.. . economy ") and not just to massive attacks such as those of September
11, 2001.

My conclusion is simple. It should be a proud and patriotic responsibility of the
Congress to protect the people of the United States against the unnecessarily dan-
gerous path of recourse to military tribunals and detention without trial which the
President has taken in response to public fears. President Bush has said that it is
our traditional freedoms that al Qaeda, and its like, fear and envy. We must be pre-
pared to fight for these traditions admired around the world. We must not sur-
render any fundamental liberty without manifest necessity and Congressional re-
view. There is no such necessity and there has been no such review in the case of
President Bush's "Military Order" of November 13, 2001.

APPENDIX A

Western European countries have taken cautious steps to eliminate the risks of
intimidation. Germany centralized the prosecution and adjudication functions in the
case of terrorism, providing special protection for those responsible. For terrorist
trials, France eliminated the participation of a majority of lay individuals who act
as fact-finders in felony trials, substituting a panel of judges all but one of whom
is anonymous. More dramatically, trials of narco-terrorists and other terrorists in
Colombia take place before a single judge whose identity is carefully hidden.

Closest to the U.S. common law tradition was the situation of Great Britain in
Northern Ireland. The British ?Diplock Courts? are perhaps the most famous of the
special anti-terrorism courts in operation. Lord Diplock headed a Commission to
evaluate the operation of the Northern Ireland justice system when opposition to in-
ternment without judicial trial had led the government to seek alternative ways of
processing court cases involving paramilitaries. He concluded that intimidation of
jurors by the defendants and their colleagues and ?perverse? verdicts rendered by
j urors sympathizing with the cause of the government?s opponents made jury trialsimpracticalT'he Diplock Commission recommended implementation of special "Diplock" courts

for the trial of specified offenses such as murder, weapons offenses, bombings, and
the like. Such courts are presided over by a single judge but without the normal
jury. The trials have been public; defendants have had legal representation and

nized in the trial of criminal cases in the United States district courts "so far as he considers
practicable."

beArticle 14, International Covenant of Civil and Politial Rights, 999 U.N.T.S 171, entered
into force Mar. 23, 1976; United National General Assembly Resolution 2200A =X1J. 16 Decem-
ber 1966.



could cross-examine witnesses against them. The standard for conviction has re-
mained guilt beyond a reasonable doubt. Defendants have an unfettered right to ap-
peal if found guilty. Judges are required to provide a written opinion regarding their
views of the law and the facts of the case when rendering a verdict. Their reasoning
can be challenged on appeal.

Britain's attorney general is empowered to decide, at the request of defense coun-
sel, if specific cases involving scheduled offenses should be "certified out" as not
being political in nature. Cases that are "certified out" revert back to the regular
jury trial courts. In 1995, the attorney general approved 932 of 1,234 applications
for removal from Diplock Court. In that year 418 people were tried for scheduled
offenses in Diplock Court and 395 were convicted (360 of these pleaded guilty). Of
the 58 defendants who pleaded not guilty, 23 (40%) were found not guilty at trial.

These uses of special courts have been careful and their purpose, avoiding intimi-
dation of fact finders, is important. But special courts always create special fears
because the motivation for special courts has not always been merely to deal with
intimidation. Secret courts, instituted by the military to further its purposes have
been used in Guatemala, Argentina, Chile, and elsewhere. The purpose was less to
deal with threats than to assure that the fact finders would be sympathetic to the
views of the government.

Chairman LEAHY. We are going to ask some questions and give
you a chance to give us more.

Mr. Bell?

STATEMENT OF GRIFFIN B. BELL, SENIOR PARTNER, KING &
SPALDING, AND FORMER ATTORNEY GENERAL OF THE
UNITED STATES
Mr. BELL. I have filed a statement, so I am just going to be very

short. I am posing it by trying to answer questions that have been
raised in the public arena.

Did the President have power to issue this order setting up mili-
tary tribunals? I don't think there is any doubt that he had power.
I don't think there is anything irregular about it. I don't think
there is anything illegitimate about it.

I picked out three cases. First, in the Revolution, Major John
Andre was tried by a military tribunal. He was the negotiator with
the traitor Benedict Arnold. After the Civil War, the commander of
the Andersonville Prison camp, Captain Wirtz, was tried by a mili-
tary tribunal in Washington, although he lived in Georgia, and was
executed. We tried the German spies that everyone has been talk-
ing about, but we also tried General Yamashita after World War
II ended in a military tribunal convened by General MacArthur,
not by the President but by General MacArthur. So military tribu-
nals are not uncommon in time of war.

Now, is the focus of the President's order too broad? I think not.
First, it has to be-what he does, if he puts someone under this
order, it has to be in the interest of the United States. He has to
have reason to believe that the person is a member of Al Qaeda or
is enga ed in international terrorism acts or has harbored someonewho did.

What procedures are to be followed by the military court, a tri-
bunal? We don't know yet because they haven't been promulgated,
but there are some things in the order that tell us some elements
of due process. The order says that the defendant will be afforded
counsel, there will be a record made of the trial, and that the evi-
dence will be that which has probative value to a reasonable -per-
son. Incidentally, the same standard that was set out by General
MacArthur when General Yamashita was tried.



Will the trial be without a jury? Yes. This is true with our own
soldiers who are prosecuted under the Code of Military Justice.
There is no jury. It is hard for me to understand why we would
want to give someone charged with international terrorism a jury
when our own soldiers would not have a jury if they were being
prosecuted.

We can assume that military officers serving on the military
court martial or tribunal would be no less fair than a civil jury. I
read a comment by Secretary of War Stimson who said during
World War II in a biography of General Marshall on that very sub-
ject, when he said, "All the civilians wanted to shoot the Germans
after the war, but the military wanted to have fair trials." So I
think we shouldn't assume that juries somehow or another are fair-
er than military officers.

Will the trial be secret? No, and I think it is nonsense to contend
otherwise. The order does not say so. The order protects classified
information. When I was Attorney General, we began to prosecute
spies or espionage cases again after a long period of time, and we
had to deal with courts on how to try cases where we had to protect
sources and methods and foreign intelligence, and we were able to
do that. And the idea was that lawyers every day tried trade secret
cases, and you don't make the trade secrets public. So we found
ways to do that. We tried people who, for example, had stolen plans
from the CIA and sold them to the Russians for satellite plans, and
we tried a jury trial without making the plans available to the pub-
lic. So we know how to try cases of this kind. I think that is what
it means, but the Secretary of Defense might very well spell out
what that means.

What of the conviction by a two-thirds vote? If we were trying
one of our own servicemen, everything would be by two-thirds vote,
every crime, except life, which would be three-fourths, and death,
which would be unanimous. That is a debatable question, a fair
question to debate, and the Code of Military Justice might very
well be considered by the Secretary of Defense.

What is the burden and quantum of proof? I would say it would
be reasonable to follow what was used in General Yamashita's
trial.

Lastly, what of the right to appeal? In military tribunals, there
is no general right of appeal, but this order does not preclude writs
of habeas corpus, and it is beyond my imagination that you couldn't
use a writ of habeas corpus if someone was tried in the United
States. I think you cannot use a writ on a decision by Justice Jack-
son for non-resident aliens or a case tried in some other country.
I think that is settled. But in this country, no.

I would like to suggest one thing to the Committee. I have high
regard for the Judiciary Committee. I have appeared here many
times. I think it would be well to wait until the Secretary promul-
gates these orders, rules, and regulations before you finally con-
clude this matter. Some of these questions probably will be cleared
up at that time, and I think we need to give the Secretary of De-
fense a chance to allay a lot of the worries that people have.

Thank you.
[The prepared statement of Mr. Bell follows:]



STATEMENT OF HON. GRIFFIN BELL, SENIOR PARTNER, KING & SPALDING AND
FORMER ATTORNEY GENERAL OF THE UNITED STATES

I. SUBJECTING TERRORISTS TO TRIAL BY MILITARY TRIBUNAL IS COMPLETELY CON----
SISTENT WITH THE UNITED STATES CONSTITUTION AND WITH THIS NATION'S HISTOR-
ICAL PRECEDENT.

As I wrote in an editorial that appeared in the Wall Street Journal two weeks
after the September 111h attacks, the President's responsibility to protect our citi-
zens from foreign terrorists implicates very different concerns from those raised by
our standard law enforcement process as administered by our civilian courts.

There can be no doubt that the perpetrators of the September 11th attacks are
more than simple criminals. By their level of organization, their access to vast res-
ervoirs of foreign resources, their professed dedication to the destruction of the
United States, and their strategy of targeting and slaughtering our civilian popu-
lation, it is plain that these terrorists, and those who support them, are nothing less
than combatants engaged in an armed conflict with the United States.

Congress has acknowledged the existence of this armed conflict, passing on Sep-
tember 18, a joint resolution authorizing the President to use armed force against
the perpetrators of the September 1 th attacks, in light of the "unusual and extraor-
dinary threat to the national security and foreign policy of the United States."

In this context, when fulfilling his responsibility to protect our citizens from
armed combatants against the United States, the Pesident's authority flows, not
from his role as the nation's chief law enforcement officer, but rather from his role
as Commander-in-Chief of the nation's Armed Forces.

In exercising his authority as Commander-in-Chief, the President is not bound to
afford captured combatants the same protections afforded to criminal defendants by
the Bill of Rights.

It is absurd to suggest that the U.S. military must observe the same civil liberties
in its interaction with foreign soldiers that our law enforcement agents must ob-
serve in their interactions with common criminal defendants. While a U.S. service-
man must abide by certain domestic and international rules of engagement when
conducting a war, he is certainly not responsible for conforming his actions to the
U.S. Constitution. A U.S. soldier need not obtain a search warrant prior to entering
an enemy building, nor must he advise a captured soldier of his right to retain an
attorney.If an enemy combatant is taken into custody, there remain domestic and
international norms that must be observed in the treatment of that prisoner. How-
ever, trial by jury in a civilian court is not a right enjoyed by such a prisoner. Nei-
ther the United States Constitution, nor any international treaty, imposes the in-
congruous obligation that a captured combatant must receive a trial in a civilian
court.

Nor has it been our practice, at any time during the history of this country, to
attempt to provide trials for captured combatants in our civilian courts.

Military tribunals, such as those authorized by the President's recent Executive
Order, are the traditional means by which foreign combatants, including terrorists,
have, historically, been brought to justice.

Military tribunals were used extensively by this country during and after World
War II. Hundreds of German and Japanese prisoners were tried by military tribu-
nals for violations of the law of war Iollowing the end of that war. In 1942, Presi-
dent Franklin Roosevelt convened a military tribunal in Washington, DC, to try
eight Nazi saboteurs who were arrested in New York and Chicago after embarking
on our East Coast from German submarines.

During and after the Civil War, military commissions were used to try war crimi-
nals, including the individuals who participated in the assassination of President
Lincoln.

Military tribunals were used to try war criminals during the Mexican-American
War, various wars against the American Indians, and the American Revolution.

The Supreme Court has consistently approved of military tribunals, explaining in
one case, "Since our nation's earliest days, such commissions have been constitu-
tionally recognized agencies for meeting many urgent governmental responsibilities
related to war." [Madsen v. Kinsella, 343 U.S. 341, 346-47 (1952)]

Congress has expressly authorized the use of such tribunals in Title 10 of the
United States Code [10 U.S.C. §821], and has provided that the President shall
have the power to prescribe the procedures to be used [10 U.S.C. §836].

There are some critics who have argued that certain rights, such as the right to
a trial by jury and the right to indictment by grand jury, are esential elements of
the "Amencan Way," and must be provided in all contexts, even to enemy pnsoners
of war. To these critics, I say that our own servicemen are subject to the Uniform



Code of Military Justice, which does not provide for such rights. It would indeed
be peculiar to insist that captured enemy combatants are entitled to greater rights
than those provided to our own soldiers.

Other critics have predicted that the procedures established for these tribunals
may amount to little more than a "kangaroo court," with rules that are so slanted
against a defendant that justice will not be served. To these critics, I say your criti-
cism iii, as of now, unfounded. The Secretary of Defense has yet to issue a code of
procedures for these tribunals. This nation has, in the past, conducted trials by mili-
tary tribunal that meet all reasonable standards of both substantive and procedural
due process. Such tribunals have, in the past, resulted in both convictions and ac-
quittals of the individuals charged with violations of the law of war. There is no
reason to believe that our Secretary of Defense will establish patently unfair proce-
dures -for trials pursuant to the President's directive.

II. CONSIDERATIONS OF NATIONAL SECURITY SHOULD PROPERLY BE WEIGHED AS THE
GOVERNMENT DETERMINES WHETHER TO DIVULGE THE IDENTITIES OF INDIVIDUALS
WHO HAVE BEEN DETAINED IN CONNECTION WITH THE INVESTIGATION INTO THE SEP-
TEMBER 111h ATTACKS.

There have been allegations that the Justice Department has acted improperly in
failing to divulge publicly to the press the identities of all persons being detained
in connection with the investigation into the September 11th attacks.

I have seen no evidence to suggest that the Justice Department has acted improp-
erly in this respect.

In his capacity as Commander-in-Chief of the armed forces, the President and his
cabinet must retain the right to designate certain information as classified in order
to protect our national security and to preserve the integrity of ongoing criminal in-
vestigations.

The Freedom of Information Act, which is the primary vehicle for ensuring the
openness of our democratic government, expressly recognizes the governments au-
thority to withhold certain information to protect national security and to preserve
the integrity of ongoing criminal investigations.

It is perfectly reasonable to expect that releasing the names of those individuals
being detained in connection with this investigation would have a negative impact
on our efforts to track down other terrorists and to protect against further terrorist
attacks. While I am not privy to the details of the current investigation, my experi-
ence as Attorney General leads me to believe that such information would be ex-
tremely useful to those terrorists who remain at large.

The fact that the Justice Department has not provided this information to the
press does not mean that the detainees are powerless to vindicate their rights. It
is my understanding that each of the detainees in question is either believed to be
here in violation of our immigration laws, or is being held on a material witness
warrant. The Attorney General has represented that each of these detainees has
had access to legal counsel should they wish to challenge the basis for their deten-
tion. Presumably, counsel for any one of the detainees could contact the press if it
were in the interest of that detainee to do so. Moreover, as with any case in this
country in which a person has suffered a deprivation of liberty, each of these deten-
tions is subject to judicial review.

Also, it would seem to me that our government would be committing a serious
violation of the privacy of these detainees if, for example, the Justice Department
published a list of the detainees in the Washington Post or the New York Times.

In sum, I have no reason to believe that the Justice Department has acted im-
properly in declining to release to the press the identities of the detainees in connec-
tion with this investigation. The decision not to release such information appears
to have a sound basis grounded in the operational necessities of conducting this war
on terrorism.

SUMMATION

1. The President has acted under the common law of war. Although we have not
declared war since World War II, war has been authorized by the Congress through
the authority to use armed forces as they are now being used in Afghanistan. Public
Law 107-40. Congress authorized military tribunals in Sections 821 and 836 of Title
10 of the United States Code. Military tribunals have been used throughout the his-
tory of our nation. Major John Andre was executed after trial by a military commis-
sion during the Revolutionary War-Captain Wirtz, the Commander of Andersonville
Prison, was tried by a military tribunal following the Civil War and was executed.
Such tribunals were used in the Civil War and in World War II. President Roosevelt
convened a military tribunal to try the German spies and General Yamashita was
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tried at the end of the war by a military tribunal constituted by General MacArthur.
It is simply incorrect to say that there is anything irregular or illegitimate about
President Bush constituting military tribunals in the current war on terrorism.

2. Is the focus of the Order too broad? I think not. It applies only to non-citizens
selected by the President. The President determines from time to time in writing
that it is in the interest of the United States that an individual be subject to the
Order if there is reason to believe that he or she is or was a member of the al Qaeda
or has engaged in, aided or abetted or conspired to commit acts of international ter-
rorism or acts in preparation therefor that have caused, threatened to cause or have
as their aim to cause injury to or have adverse affects on the United States, its citi-
zens, national security, foreign policy or economy or has knowingly harbored one or
more individuals described in Paragraphs (i) or (ii) of Section 2(aXi) of the Presi-
dent's order. This seems to me to be a narrow focus.

3. What procedures are to be followed by the military court? These are yet to be
promulgated by the Secretary of Defense. The terms of the order are such that we
can be sure that any defendant will be afforded defense counsel, that a record will
be made of the trial, that evidence will be limited to that which has probative value
to a reasonable person.

4. Will trials before the military tribunal be without a jury? Yes. That is true also
when our own soldiers are tried under the Code of Military Justice. There is no jury.
We can assume that military officers serving on a military court martial or tribunal
would be no less fair than a civil jury. See Comment of Secretary Stimson, Para-
graphs 467 and 468 in Pogue's George L. Marshall: Organizer of Victory.

5. Will the trials be secret? No. It is nonsense to contend otherwise. What the
Order provides is that classified information will be protected. We have been doing
this for many years in espionage cases, which are tried in the federal courts. Classi-
fied materials protected without the denial of rights to defendants. It is in the in-
terest of the nation to protect sources and methods in foreign intelligence. We await
the procedures to be promulgated by the Secretary of Defense; it may well be that
there will be procedures for protecting classified information as it is contemplated
by the President's Order.

6. What of the conviction by a two-thirds vote? In the Code of Military Justice,
which applies to our own servicemen, a two-thirds vote of those constituting a gen-
eral mihary court martial applies in any sentence less than life imprisonment or
death. In the case of life imprisonment, the Code provides for a three-fourths vote
for conviction, and for death there must be a unanimous vote. Has the President
abused his authority as Commander in Chief by providing for a two-thirds vote in
the case of life imprisonment or death? I think not, although it can fairly be argued
that the Code of Military Justice standard is a precedent to be considered.

7. What is the quantum of proof? In the trial of General Yamashita following
World War II, the burden and quantum of proof for the tribunal constituted by Gen-
eral MacArthur was evidence proving or disproving the charge which, in the opinion
of the tribunal, would have probative value in the mind of a reasonable person.
Here, again, we should await the quantum and burden of proof that is set out in
the procedures to be established by the Secretary of Defense.

8. Lastly, what of the right of appeal to the courts? The Order provides an appeal
to the President or, by his order, to the Secretary of Defense. The Order purports
to take away the jurisdiction of all other courts, state or federal, for these convic-
tions. The President's order contains no reference to the writ of habeas corpus, and
I believe that there is no basis for construing the order as an attempt to suspend
that right. The Constitution (Article I, Section 9) provides that not even Congress
can suspend the Writ of Habeas Corpus unless, when in cases of rebellion or inva-
sion, the public safety may require it.

9. There have been a number of cases in the Supreme Court considering whether
Writs of Habeas Corpus will lie from military tribunals to federal courts. In some
cases, the order constituting the tribunal was silent as to the use of the writ, but
Justice Jackson for the Court in Johnson v. Eisenstranger, 339 U.S. 763 (1950),
dealt extensively with the question of whether non-resident enemy aliens could even
use the writ. As to those cases which involve U.S. citizens, or aliens on U.S. soil,
the case of In re Quirin, 317 U.S. 1 (1942), plainly established that habeas corpus
review was an appropriate means for defendants to test the jurisdiction of military
tribunals.

With due deference to this important Committee carrying out your oversight func-
tion and your legislative function, I suggest that it would be well to adjourn this
hearing pending receipt of such orders and regulations by the Secretary of Defense,
as are contemplated by Section 4(b) and (c) of the President's Order as well as the
meaning of the provision in Section 4(a) of punishment "in accordance with the pen-
alties provided under applicable law."



79

Chairman LEAHY. Thank you, General Bell. I appreciate your
being here, and you bring back memories of my early days in this
Committee where I think my seat was probably so far back that
you never even noticed me because I was probably behind you. I
didn't care much for the seniority system back then. Now that I
have studied it 25 years, I like it a lot better.

Professor?

STATEMENT OF scoTr L. SILLIMAN, EXECUTIVE DIRECTOR,
CENTER ON LAW, ETHICS AND NATIONAL SECURITY, DUKE
UNIVERSITY SCHOOL OF LAW
Mr. SILLIMAN. Mr. Chairman, Senator Hatch, Senator Specter,

the President's order cites as one of its legal predicates Article 21
of the Uniform Code of Military Justice. That provision, I submit,
creates no new authority in the President as to military commis-
sions. It merely acknowledges that in establishing the jurisdiction
for courts-martial, Congress did not deprive these commissions, an-
other type of legal tribunal, of concurrent jurisdiction with respect
to offenses which, by statute or by the law of war, may be tried by
these commissions.

As to statutory offenses, Congress clearly has the authority
under Article I, section 8, clause 10, to define and punish offenses
against the law of nations, of which the law of war is a subset. But
it has done so only in a very restricted manner, notably, in the War
Crimes Act of 1996, none of whose provisions are applicable to
what we are dealing with in this instance. So we must, therefore,
look to the law of war for the predicate authority for military com-
missions.

Customary international law recognizes the right of a military
commander to use military commissions to prosecute offenses
against the law of war, offenses which, by definition, must take
place within the context of a recognized state of armed conflict. I
maintain that shortly before 9 o'clock in the morning on Tuesday,
September 11th, we were not in a state of armed conflict and we
did not enter into a state of armed conflict until some time there-
after, certainly on or after the 7th of October.

Some argue that the events of that horrendous Tuesday demand
a reappraisal of customary international law concepts regarding
the distinction between state and non-state actors and that, irre-
spective of whether the attacks were carried out by one, 19, or a
greater number of terrorist non-state actors, that they should none-
theless be considered acts of war. I cannot agree in that. The an-
swer lies in legislation rather than an instantaneous sweeping
aside of traditional customary law concepts.

Articles 18 and 21 of the Uniform Code of Military Justice could
be amended to allow for the use of military commissions or even
courts-martial to try offenses, not just against the law of war but
against the law of nations, and could include the broader category
of offenses such as we are dealing with on September 11th.

A word about the much cited case of Quirin involving the eight
German saboteurs. Although the Supreme Court did sanction the
use of a military commission in that instance, it did so in the clear
context of a formally declared war, saboteurs entering this country
surreptitiously and illegally at a time frame only 7 months after



the attack on Pearl Harbor, where the vulnerability of this country
was shockingly realized. That realization of vulnerability also gave
birth to the infamous internment camps for Japanese Americans
sanctioned by the Supreme Court in the Korematsu case. The
Korematsu case is a precedent, Mr. Chairman, that I suggest few
would want to bring forward. I suggest that Quirin, like
Korematsu, can be extended too far beyond its context.

I, therefore, see a weakness in the legal predicate for using mili-
tary commissions to prosecute offenses occurring on September
11th, and I believe that that weakness could result in a finding
that such commissions would not have jurisdiction over those of-
fenses, the September 11th offenses.

I also have policy concerns, Mr. Chairman. I acknowledge the
convenience and perhaps the prudence of commissions sitting over-
seas for terrorists captured incident to combat in Afghanistan and
the Supreme Court opinions can be read as precluding judicial re-
view in those cases. That is the Eisentrager case. But as to military
commissions sitting in this country prosecuting resident aliens, I
see not only an adverse impact upon our international credibility,
but also a potential tarnishing of a proud heritage of 50 years of
military justice under the Uniform Code of Military Justice.

Senators Kennedy and Kohl have both mentioned the Berenson
case, 1996, in Peru. I would suggest that there appears to be little
difference between the lack of protections afforded her in Peru and
the minimal due process standards set out in the President's order.

We should expect a reproach from the international community
for hypocrisy since we continually tout ourselves as a nation under
the rule of law. I believe such a criticism could result in a frac-
turing of the disparate coalition that has been forged to wage a
long-term campaign against terrorism worldwide, a campaign
which must necessarily go farther than just the use of military
force.

Secondly, many in this country do not accurately perceive the
distinction between courts-martial under the Uniform Code of Mili-
tary Justice and military commissions to be empaneled under the
President's order. On Sunday's televised news program "Face the
Nation," former Deputy Attorney General George Terwilliger stated
that "there is a fundamental misconception that somehow a mili-
tary court cannot be just. Our own soldiers and airmen are subject
to military justice on a regular basis. The military can provide fair
trials."

That implies, Mr. Chairman, that military commissions will gen-
erally follow the same rules of procedure and modes of proof of
courts-martial. As this Committee knows, that is not the case. Re-
grettably, this confusion is widespread, and I have a great concern
that in pursuing the use of military commissions, especially in this
country, this blurred distinction could sully the image of military
justice under the code, a very fair and impartial system of which
we have always been proud.

I look forward to answering any questions you might have, Mr.
Chairman.

[The prepared statement of Mr. Silliman follows:1



SCOTT L. SILLIMAN, EXECUTIVE DIRECTOR, CENTER ON LAW, ETHICS, AND NATIONAL
SECURITY, DUKE UNIVERSITY SCHOOL OF LAW

Mr. Chairman, Senator Hatr% and members of the Committee. My name is Scott
L. Silliman and I am the Execujiive Director of the Center on Law, Ethics and Na-
tional Security at the Duke University School of Law. I am also a senior lecturing
fellow at Duke and hold appointments as an adjunct professor of law at Wake For-
est University, the University of North Carolina, and- North Carolina Central Uni-
versity. My research and teaching focuses primarily in the field of national security
law. Prior to joining the law faculty at Duke University in 1993, I spent 25 years
as a uniformed attorney in the United States Air Force Judge Advocate General's
Department. During Operations Desert Shield and Desert Storm, I served as the
senior Air Force attorney for Tactical Air Command, the major command providing
the majority of the Air Force's wlr-fighting assets to General Schwarzkopf's Central
Command.

I thank you for the invitation to discuss with the Committee some of my concerns
with respect to the inherent tension which exists in successfully defending against
terrorism while at the same time preserving our freedoms. In the event that mem-
bers of al-Qaeda are captured or surrender incident to the military campaign in Af-
ghanistan, or if individuals suspected of complicity in the attacks of September 111h
are arrested in this country or elsewhere, there are several prosecutorial options
available to the government. These are (1) trial in the federal district courts, as was
done with regard to those responsible for the initial attack upon the World Trade
Center in 1993 and upon our embassies in Kenya and Tanzania in 1998; (2) trial
in the courts of any other country, under the principle of universal jurisdiction; (3)
trial before some type of an international tribunal, either one currently in being or
one to be established in the future; or (4) trial by military commission or other mili-
tary tribunal established by the President in his capacity as Commander-in-Chief.
None of these approaches is optimal; all have problems and limitations associated
with their use. The President, however, has indicated his intent to pursue the use
of military commissions and, accordingly, my comments will be restricted to the
military order issued on November 13th which authorizes the detention, treatment
and trial of certain non-citizens in the war against terrorism. In particular, I will
discuss what I consider to be a weakness in the Administration's argument regard-
ing the President's legal predicate for authorizing the use of military commissions
with respect to the terrorist attacks on September 11th, a weakness which I believe
needs to be remedied by the Congress through legislation. I will then discuss my
policy concerns as to the overall breadth of the current order and how I believe it
could adversely impact our international credibility as a nation under the rule of
law.

AUTHORITY OF THE PRESIDENT TO AUTHORIZE MILITARY COMMISSIONS

The military order of November 131h lists three statutory provisions which, in ad-
dition to the President's constitutional powers, are cited as authority for the order.
These are the Authorization for Use of Military Force Joint Resolution, signed by
the President on September 18, 2001, and Articles 21 and 36 of the Uniform Code
of Military Justice. As to the Joint Resolution, the key operative language is con-
tained in Section 2(a) which authorizes the President "to use all necessary and ap-
propriate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks that occurred on Sept
11, 2001, or harbored such organizations or persons, in order to prevent any future
acts of international terrorism against the United States by such nations, organiza-
tions or persons." Section 2(b) declares that Congress through this resolution, is
satisfying its own requirements under the War Powers solution of 1973 regarding
the need for a specific statutory authorization approving the use of our armed forces
in this regard. There can be no doubt that the Joint Resolution is meant to buttress
and affirm the President's right as commander-in-chief to use force in self-defense
against a continuing threat, either from a state or a non-state actor. This inherent
right of self-defense, clearly recognized in customary international law and codified
(but not supplanted) by Article 51 of the United Nations Charter, was reiterated in
United Nations Security Council resolutions 1368 of September 12"h (Security Coun-
cil Res. 1368, UN Doc. SC/7143) and 1373 of September 28th (Security Council Res.
1373, UN Doc. SC/7158), both of which referred directly to the attacks of September
11th. It should be noted, however, that although there are frequent references in
the text of the Joint Resolution to "terrorist acts" and "acts of international ter-
rorism", nowhere in the resolution, or in the presidential signing statement, is there
any mention or characterization of the attacks of September 11"h as acts of war.
They are clearly denoted as terrorist acts.
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Undlir the Constitution, Congress was granted authority to make rules for the
government of the land and naval forces (Article I, Section 8, Clause 14). It did so
most recently through enactment of the Uniform Code of Military Justice (UCMJ),
10 U.S.C. §§ 801 et seq., in 1950. Article 21 of the Code, cited in the President's mili-
tary order, mentions military commissions but does so only in acknowledging that
the Code's creation of jurisdiction in courts-martial to try perseas subject to the
UCMJ, does "not deprive military commissions...of concurrent jurisdiction with re-
spect to offenders or offenses that by statute or by the law of war may be tried by
military commissions, provost courts, or other military tribunals" (10 US.C 821).
A corresponding provision in Article 18 of the UCMJ, although not cited in the mili-
tary order, provides that "(G)eneral courts-martial also have jurisdiction to try any
person who by the law of war is subject to trial by a military tribunal and may ad-
judge any punishment permitted by the law of war" (10 U.S.C. § 818). Articles 18
and 21 can only be read as reflective of Congress' intent, by enacting statutory au-
thority for trials by courts-martial and providing for the concurrent juidiction of
courts-martial with military commissions, not to divest the latter of the jurisdiction
that they have by "statute or by the Law of War". The other provision of the UCMJ
specifically cited in the military order is Article 36, 10 U.S.C. § 836, which is a gen-
eral delegation of authority to the President to prescribe trial procedures, including
modes of proof, for courts-martial military commissions, and other military tribu-
nals. This provision states that the President shall, "so far as he considers prac-
ticable, apply thf principles of law and the rules of evidence" as generally used in
criminal cases in federal district courts (10 U.S.C. §836). In the military order, the
President makes a specific finding that using those rules would not be practicable
in light of the "danger to the safety of the United States and the nature of inter-
national terrorism" (Section 1(f), Military Order of November 13, 2001). This provi-
sion, therefore, has relevance only to the rules for the conducting of military com-
missions, rather than to the authority for establishing them.

Has Congress legislated as to war crimes, other than in the UCMJ? Although the
Constitution grants Congress authority to define and punish offenses against the
law of nations (Article I, Section 8, Clause 10), it has done so only in a very limited
manner through the War Crimes Act of 1996 (18 U.S.C. § 2441). That statute makes
punishable any grave breach or violation of common Article 3 of the Geneva Conven-
tions, any violation of certain articles of Hague Convention IV of 1907, or a violation
of the Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and
Other Devices, when either the perpetrator or the victim is a member of the United
States armed forces or a national of the United States. None of these treaty provi-
sions, violations of which are proscribed under the Act, appear to be applicable with
regard to the terrorist attacks. Therefore, since the only relevant statutory ref-
erences to military commissions are contained in the UCMJ, and those only recog-
nize jurisdiction- with respect to offenses proscribed by statute (of which none app y
here) or the law of war, a subset of international law, it is the law of war to which
we must now turn.

Customary international law clearly recognizes the authority of a military com-
mander to use military tribunals to prosecute offenses against the jus in bell occur-
ring during an armed conflict. The jus in bell, regulating how war should be con-
ducted, differs from the jus ad bellum, which governs when the use of force is per-
missible by one state against another. Our history is replete with instances of mili-
tary tribunals being used to deal with violations of thejus in bell in times of armed
conflict, with the trials of General Yamashita and the German saboteurs during
World War II being the most recent examples.

My concern with regard to the legal predicate for the application of the Presi-
dent's military order is that violations of the law of war-the jus in bell--do not
occur within a vacuum; they must by definition occur within the context of a recog-
nized state of armed conflict. I maintain that at shortly before 9:00 am on the morn-
ing of September 11th, we were not in a state of armed conflict and we did not enter
into such a state until sometime thereafter. Therefore, with regard to the attacks
of September 11th, the principal event prompting our armed response in self-de-
fense against Osama bin Laden and the al-Qaeda organization in Afghanistan, these
are clearly acts of terrorism in violation of international law, but not necessarily vio-
lations of the law of war. If my premise is correct, then it presents an impediment
to using military commissions for the trial of those charged with or complicit in
those particular attacks, as distinguished from charges relating to later events.
Some may argue that the events of September 11th demand a reappraisal of existing
customary international law concepts with regard to the distinction between state
and non-state actors and that, irrespective of whether the attacks were carried out
by one, nineteen, or a greater number of terrorist non-state actors, these attacks
should be considered, at the instant they occurred, as nothing short of an act of war.
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I am unwilling to concur in that argument and, as will be discussed later, I believe
the answer to this problem lies in legislation rather than an instantaneous sweeping
aside of longstanding principles of customary law.

In many of the Administration's pronouncements in support of the military order
of November 13th, the Supreme Court opinion in Ex Parte Quirin, 317 US 1 (1942),
is mentioned. I submit that Ex Parte Quirin, the case involving the eight German
saboteurs who, in 1942, landed on our shores in Florida and Long Island with intent
to do damage to our defense facilities, bears closer scrutiny than it has been given
by military commission proponents. The Supreme Court sanctioned the use of a
military commission to try the saboteurs, but did so in the context where there was
a formal declaration of war by Congress and the individual saboteurs had entered
this country surreptitiously. Even though one of them, Haupt, claimed to be an
American citizen by virtue of the naturalization of his parents while he was still
a minor, the Court determined that such citizenship did "not relieve him from the
consequences of a belligerency which is unlawful because in violation of the law of
war" (Ex Parte Quirin, 317 U.S. 317, 37 (1942)). Throughout Chief Justice Stone's
opinion, there are references to the power of the President as Commander-in-Chief
in time of war. Ten years later, Justice Robert Jackson, in his concurring opinion
in the Steel Seizure Case, would develop his oft-quoted analysis of presidential pow-
ers in relation to those of Congress and determine that the President's authority is
at a maximum when he acts pursuant to an express or implied authorization of
Congress (Youngstown Sheet & Tube Co. v. Sawyer, 343 US 579, 592 (1952)). The
Congressional declaration of war against Germany was just such a mandate for
President Roosevelt, especially bearing in mind that the eight saboteurs breached
our shores just seven months after the attack on Pearl Harbor- where the vulner-
ability of this country to attack was shockingly realized. That realization of vulner-
ability also gave birth to the infamous internment camps for Japanese Americans
which were established during this very same period and which were sanctioned by
the Supreme Court in Korematsu v. United States, 323 US 214 (1944), an opinion
which virtually no one claims has continued precedential value. Thus, I suggest that
to draw authority from Ex Parte Quirin for the military order of November 13th is
to take the case out of the context of the very specific circumstances in which it was
decided, a declared war and a Supreme Court desiring to maximize the President's
authority to act to defend our shores against an attack from state actors. No such
context exists now, no matter how much we proclaim the "acts of war" of September
1 1d' and try to make terrorists into state actors.

In conclusion of the first part of my statement, dealing with what I consider a
weakness in the argument for the President's legal authority to use military com-
missions to prosecute terrorists for offenses against the war of war occurring on
September 11th, I submit that this weakness can be remedied, certainly as to future
acts of terrorism which do not reach to the level of being offenses against the law
of war. If Congress were to enlarge the scope of Articles 18 and 21 of the Uniform
Code of Military Justice by either changing the words "law of war" to "law of na-
tions", thereby incorporating acts such as those of September 11th, or by inserting
additional language setting forth specifically denoted acts of terrorism, such an
amendment would empower military commissions (Article 21) and courts-martial
(Article 18) to prosecute acts of terrorism outside the context of a recognized state
of armed conflict. As to the use of courts-martial, however, this would necessitate
pretrial, trial and post-trial procedures, including modes of proof, as prescribed in
the Manual for Courts-Martial, Exec. Order 12960, 63 Fed. Reg. 30065 (June 2,
1998), unless the President, acting under the Congressional delegation of Article 36
of the Code, were to modify those procedures, as he has done in the November 13th
military order.

POLICY CONCERNS REGARDING THE USE OF MILITARY COMMISSIONS

Mr. Chairman, my comments to this point have reflected a specific legal concern
regarding the Constitutional predicate for the President to authorize the use of mili-
tary commissions. I would now like to share with the Committee my more general
policy concerns regarding the choice of military commissions as against other pros-
ecutorial forums. I should say at the outset that my area of greatest concern is with
respect to military commissions sitting in the United States and prosecuting resi-
dent aliens who entered this country legally and whose only offense might be that
they are, or were at some time in the past, members of al-Qaeda. I acknowledge
the convenience and possible prudence of commissions sitting in overseas areas, es-
pecially in a theater of military operations, for the prosecution of those members of
aI-Qaeda who are captured incident to combat in Afghanistan, and I think an argu-
ment could certainly be made that the Supreme Court's opinion in Johnson v.
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Eisentrager, 339 U.S. 763 (1950) would preclude judicial review by the Article III
courts over such commissions held overseas. The concept of military commissions
sitting in this country is another matter.

The administration has evidenced frustration with what it perceives to be restric-
tions and limitations that seemingly hinder prosecutors in attempting to bring ter-
rorists to trial in our federal district courts. Mention has been made of the rules
governing disclosure which would compel release of sensitive intelligence informa-
tion. The lengthy trials of those convicted of the 1993 bombing of the World Trade
Center and the 1998 attacks upon our embassies in Africa are cited as examples
of the inability of the federal district courts to adequately cope with trials of terror-
ists. Further, it is argued that a criminal justice system which incorporates rehabili-
tation and reincorporation into society as part of the sentencing process is ill-suited
to deal with those whose zealous religious beliefs idealize martyrdom. I suggest that
these arguments are not necessarily persuasive. Congress has provided tools for
prosecutors to deal with classified information in criminal trials, notably the Classi-
led Information Procedures Act, 18 U.S.C. App § 1 et seq. (1980), and the two prior

successful convictions cf al-Qaeda terrorists are indicative that it can be done, no
matter how problematic for prosecutors the trials may be.

As to the option of using international tribunals, I concede that no existing tri-
bunal has jurisdiction over the terrorists. Neither the ad hoc tribunal for the former
Yugoslavia, nor the one for Rwanda, could prosecute terrorists without the United
Nations Security Council having to make specific amendments to either of their re-
spective charters. The International Criminal Court, a UN sponsored treaty-based
tribunal, is not yet in existence and, even if a sufficient number of states were able
to quickly ratify the Rome Treaty, that tribunal has only prospective jurisdiction.
Lastly, although the United Nations Security Council could create yet another ad
hoc tribunal for the specific purpose of dealing with terrorist acts, any such attempt
would surely founder because of the inability of the international community to
agree upon a definition of "terrorism"-a flaw that greatly restricts the feasibility
of using any international tribunal for this purpose. Thus, international tribunals
do not provide us with a current, viable forum for prosecuting terrorists.

The third option, trials by other countries under the jurisdictional principle of uni-
versality, is not well-suited to the United States for policy reasons. I agree with crit-
ics of this option that America needs to be directly or at least indirectly involved
in the prosecution because the attack upon our people and our facilities occurred
within our country and we clearly have the greatest interest in prosecuting those
responsible for or complicit in the attacks. Further, the opportunity for capital pun-
ishment, and its arguable deterrence value, is greatly diminished when other
sovereigns conduct the prosecutions within their own countries. This potential
choice of forum is the least practical.

Acknowledging that none of the prosecutorial forums is optimal, but that the two
most feasible are trials in our federal district courts and trials by military commis-
sion, the President clearly signaled his intent on November 13th to use the latter.
I suggest that this choice may entail costs which outweigh the benefits, notably with
regard to commissions sitting in this country. I believe we should be cognizant of
a potential adverse impact upon our international credibility, as well as a tarnishing
of the image of 50 years of military Justice under the UCMJ.

It was but five years ago that the United States roundly condemned the conviction
by a military tribunal in Peru of New York native Lori Berenson on charges of ter-
rorism. Through official channels, we requested that she be retried in a civilian
court because of the lack of due process afforded her in the tribunal. Our cries of
unfairness were echoed by United Nations officials who openly criticized Peru's anti-
terrorism military courts. There seems little difference in the measure of due proc-
ess afforded Berenson in Peru and what is called for under the President's military
order, and I believe this opens us to a charge of hypocrisy from the international
community. The force of this criticism could be lessened if those who advise the Sec-
retary of Defense counsel him to ensure a high level of due process in the regula-
tions establishing the commissions, but the charge laid against us can never be to-
tally ameliorated. Consequently, I believe our use of military commissions may re-
sult in a fracturing of the large and disparate coalition which has been put together
to wage the long-term campaign against terrorism worldwide, a campaign which
must necessarily involve far more than the use of military force. As to my second
point, my sense is that the American people do not accurately perceive the distinc-
tion between courts-martial under the military justice system and military commis-
sions which could be empaneled under the Presidents order. I have heard it said
on radio talk shows that if military commissions are good enough for our servicemen
and servicewomen then they are certainly good enough for terrorists. Even former
Deputy Attorney General George Terwilliger, on this past Sunday's news program
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Face the Nation, said that "there is a fundamental misconception that somehow a
military court cannot be just. Our own soldiers and -airmen are subject to military
justice on a regular basis. The military can provide fair trials." This suggests to me
that a segment of the American people, having perhaps become acquainted with
military justice through the portrayal of courts-martial on television or in the mov-
ies, believe that military commissions will generally follow the same rules of proce-
dure and modes of proof. This Committee knows that is not so. There is a marked
contrast in the protections afforded our service personnel under the military justice
system, and the lack of due process in military commissions. To illustrate, there is
a guarantee of judicial review under the former; that is specifically denied under
the latter. Although courts-martial may, under certain circumstances be closed to
the public, the evidentiary rules and burden of proof required for conviction are vir-
tually identical to those in our federal district courts- that is not the case in military
commissions. In other words, the two systems have little in common, and this must
be made clear as the debate on the propriety of using military commissions con-
tinues.

In the final analysis, the decision is one for the President to make, and he has
already indicated the probable path he intends to pursue. I believe however, that
hearings such as are being conducted by this Committee will allow for a broad and
balanced airing of views on this issue, not only to hopefully better inform the Mem-
bers in both chambers, but also to give the Administration the benefit of additional
voices in the debate. This should, and must, be done before the first terrorist is
brought to trial.

Mr. Chairman, Senator Hatch and members of the Committee, thank you again
for inviting me to share my concerns with you. I look forward to answering any
questions you might have.

Chairman LEAHY. Thank you very much, Professor. I appreciate
that, and I also appreciate very much you making that very needed
distinction between these tribunals and our well-established-you
were a colonel in the military, and you know the well-established
rules of military tribunals.

Ms. Martin, thank you very much, and, again, I appreciate you
spending so much time here with us today. Please go ahead and
testify.

STATEMENT OF KATE MARTIN, DIRECTOR, CENTER FOR
NATIONAL SECURITY STUDIES, WASHINGTON, D.C.

Ms. MARTIN. Thank you, Mr. Chairman, and I thank the Com-
mittee for the opportunity to appear today, and I particularly want
to thank the chairman for convening this extraordinarily important
series of oversight hearings.

The Government's efforts to identify the perpetrators of the ter-
rible attacks on September 11th and to prevent future attacks be-
fore they occur could not be more crucial. But we have become in-
creasingly concerned that, instead of conducting a focused and ef-
fective law enforcement investigation, the Government has turned
instead to a number of radical and overly broad measures that
threaten basic rights without in turn providing any increased secu-
r hi e some have cast the terrible situation we find ourselves in

today as one in which we must decide what liberties we are willing
to sacrifice for an increased measure of safety, I do not believe that
is an accurate or helpful analysis. Before asking what trade-rifs
are constitutional we must ask what we gain in security by re-
stricting our civil liberties.

The common thread in the Justice Department's recent actions
in detaining individuals, providing for eavesdropping, and the
President's order on military commissions is the secrecy and lack
of public and congressional participation in adopting those meas-
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ures. It is only by forcing the Government to articulate why and
how particular restrictions on our liberties will contribute to secu-
rity that we can have any guarantee that the steps being taken
will, in fact, be effective against terrorism.

The hearing today I believe is the crucial first step in that open
and public dialogue which to date has been prevented by the ad-
ministration's unilateral actions.

I want to talk briefly, I think, about the detentions and only for
a moment about military commissions. As this Committee is well
aware, in the past couple of months more than 1,000 people have
been detained according to the Justice Department. Some 600 peo-
ple are still in detention. At the same time, law enforcement offi-
cials have on several occasions been careful to state that only a
handful of those individuals, maybe 10 or 20, have in any way been
tied to the hijackers from September 19th or other members of Al
Qaeda or bin Laden. Hundreds of others are currently in jail. While
the Department asserts that their rights are being respected and
that it has complied with all applicable constitutional and legal
limits, it has until yesterday refused to release that information
which the public and this Committee needs to assure ourselves
that that is, in fact, the case.

While we welcome the disclosures of the Attorney General yester-
day, giving some partial information about the individuals who
have been detained, we join in Senator Feingold's request and de-
mand for a full accounting of everyone who has been detained.

There are certain Jy numerous press accounts which, if accurate,
raise serious questions about whether or not individuals' rights
have been violated in serious and unconstitutional ways. Most spe-
cifically, it appears that perhaps ten, perhaps hundreds of individ-
uals, including United States citizens, have been held for weeks, if
not months, in jail when the FBI and the Government has no infor-
mation connecting them in any way to the September 11th attacks.

There are examples, some of them I am sure the Committee is
aware of. Perhaps the most egregious one is the two American citi-
zens who were held in jail, a father and a son, one for several
weeks and one for several months, on charges that they possessed
suspicious passports. A Federal judge finally had an opportunity to
look at it, and it turned out that the plastic on the passport had
split, presumably because of age. The key factor, it would appear,
in those people spending time in jail while the FBI is conducting
an investigation appears to be their Arabic-sounding name, despite
their U.S. citizenship.

The Justice Department has defended the detentions by saying
that all the individuals now in custody have been charged, either
under the criminal law or as immigration violations. I think the
question that this Committee needs to ask and the public needs to
be assured about is: On what justification are such individuals held
in jail before there has been a trial convicting them either on a
criminal charge or having violated the immigration laws?

What we are especially concerned about that appears to be hap-
pening is that people who have been arrested are being-excuse
me. The Justice Department has made an effort that when people
are arrested on either immigration or criminal charges, has urged
all of the authorities that bail should be denied and as a blanket
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matter has urged that they be kept in jail pending trial. That obvi-
ously raises serious concerns about imprisonment without there
being adequate probable cause of a crime and without meeting the
constitutional standards.

I just want to mention one thing, if I might. On the material wit-
ness warrants, Mr. Chertoff said that he was prohibited from iden-
tifying those individuals who were being held. I don't believe Rule
6(e), governing rand jury secrecy, says anything about not dis-
closing the number of individuals held on a material witness war-
rant. Might also mention that there has been information dis-
closed to the press about not only the identities of the core sus-
pects, but the evidence against them.

Perhaps in the question period I might have an opportunity
briefly to discuss military commissions.

[The prepared statement of Ms. Martin follows:]
STATEMENT OF KATE MARTIN, DIRECTOR, CENTER FOR NATIONAL SECURITY STUDIES

Thank you Mr. Chairman and Vice-Chairman for the opportunity to testify today
on behalf of the Center for National Security Studies. The Center is a civil liberties
organization, which for 30 years has worked to ensure that civil liberties and human
rights are not eroded in the name of national security. The Center is guided by the
conviction that our national security must and can be protected without under-
mining the fundamental rights of individuals guaranteed by the Bill of Rights. In
our work on matters ranging from national security surveillance to intelligence over-
sight, we begin with the premise that both national security interests and civil lib-
erties protections must be taken seriously and that by doing so, solutions to appar-
ent conflicts can often be found without compromising either.

We commend the Committee for holding this series of oversight hearings to exam-
ine how the Justice Department can persevere our freedoms while defending against
terrorism. After the scheduled examination of the Department's current initiatives
and activities in investigatng the September 11 attack, we urge the government to
next examine how the Department of Justice intends to implement the new authori-
ties granted in the USA PATRIOT Act.

Certainly, there is no greater government responsibility today than to work to
prevent future terrorist attacks like those on September 11. The Attorney General
and the FBI Director share the enormous responsibility of carrying out an effective
investigation to prevent more attacks. Of equal importance is Congress' responsi-
bility to conduct oversight of that investigation to protect our security and to protect
the Constitution.

While some have cast the terrible situation we find ourselves in today as one in
which we must decide what liberties we are willing to sacrifice for an increased
measure of safety, I do not believe that is an accurate or helpful analysis. Before
asking what trade-offs are constitutional, we must ask what gain in security is ac-
complished by restrictions on civil liberties. It is only by forcing the Justice Depart-
ment to articulate why and how particular restrictions will contribute to security
and that we can have assurance that the steps being taken will be effective against
terrorism. This hearing today is the beginning of that essential inquiry.

Immediately following the September 11 attacks, we, along with more than 140
organizations from across the political spectrum called for the apprehension and
punishment of the perpetrators of those horrors. At the same time, we all recognized
that we can, as we have in the past, in times of war and of peace, reconcile the
requirements of security with the demands of liberty.

The government's efforts to identify any perpetrators and to prevent future at-
tacks before they occur could not be more crucial. But we have become increasingly
concerned that instead of a focused and effective law enforcement investigation, the
government has turned to a number of radical and overly broad measures that
threaten basic rights without providing any increased security. We understand that
this Committee intends to examine all of them and we welcome your efforts. We will
address each briefly in turn.

LACK OF CONGRESSIONAL AuTHoIzATiON OR CONSULTATION

A common thread in the recent Justice Department actions is the secrecy and lack
of congressional consultation with which they have been carried out. In detaining
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more than 1,000 individuals, in adopting a policy of eavesdropping on attorney-cli-
ent communications, and in setting up a system of secret military trials and deten-
tions, the administration has acted unilaterally without congressional participation
or even consultation. By considering these actions in secret before adopting them,
the administration prevented any public debate about their effectiveness. The lack
of congressional notification is especially troubling in light of the administration's
simultaneous request to the Congress to enact what was described as a comprehen-
sive package of new authorities needed to combat terrorism passed as the USA PA-
TRIOT Act. The administration's conduct calls into question its commitment to re-
specting the constitutional separation of powers and role of the Congress. Indeed,
all of these actions would enhance the power of the Executive at the expense of the
constitutional roles of both the Congress and the judiciary.

In the case of the new wiretapping policy and the military commission order, the
lack of congressional authorization is fatal to the legality of those actions. Only the
Congress, not the President, may legislate wiretapping standards or authorize mili-
tary tribunals. The administration's edicts are invalid on that ground alone.

The lack of public discussion has now left us with restrictions on our liberties
without any increase in our security. Only through an open and public dialogue in-
volving the Congress, the Executive, and the American people can we find a solution
that advances both national security and civil liberties. The unwillingness of the
government to engage in a public or constitutional dialogue, not about the details
of the investigations, but about the constitutional rules governing that investigation
has prevented that process. This Committee must now remedy that problem.

THE DANGERS OF EXCESSIVE SECRECY

In times of crisis, even more than in times of peace, a commitment to robust pub-
lic debate is especially important. This is true for two reasons. First, the executive
branch is more likely to take actions that violate basic civil liberties and thus an
aleit and informed public is necessary to counter-act that dangerous tendency. Sec-
ond, the government is more likely to make effective decisions if there is an in-
formed and influential public.

The government has the right, and indeed the obligation, to keep secret informa-
tion whose disclosure would genuinely harm national security, interfere in an inves-
tigation, or invade the privacy of individuals. However, because public debate re-
quires access to government information, the executive branch also has an obliga-
tion to release as much information as possible and to avoid taking actions that
would chill essential public debate on national policy issues. Regrettably, the gov-
ernment has been seriously deficient on both accounts.

Almost as worrisome as the detentions of aliens since September 11 is the secrecy
and veil of obfuscation that the government has thrown around its actions in bla-
tant disregard of its affirmative obligations to provide information especially about
actions in the criminal justice system, its obligation to inform Congress of its ac-
tions, and the requirements of the Freedom of Information Act (FOIA).

The Justice Department and the Attorney General have engaged in selective leaks
of information about the detentions as part of their effort to calm the public and
suggest that it is making progress in the investigation. At the same time, they have
refused to provide the Congress and the public with the information to which they
are entitled. Its response to FOIA requests about the detentions shows its cavalier
disregard of the law. The FBI has responded that no information can be disclosed
in response to the request despite the fact that much information has been in the
press, clearly coming from the government. The Justice Department, after agreeing
that the request deserved an expedited response because it involved a "matter of
widespread and exceptional media interest in which there exists possible questions
about the government's integrity which affects pubic confidence," has failed to pro-
vide a substantive response.

More broadly the Attorney General has sent the entire bureaucracy a clear signal
by reversing the directive regarding discretionary release of information under
FOIA as established by his predecessor. Instead of requiring that information be re-
leased except when its disclosure would result in some harm, Ashcroft has directed
that information be withheld whenever possible under the statute, regardless of
whether disclosure would be harmful or violate the public's right to know.

Although the directive cites the September 11 attacks as justification, it covers
all government information, much of which has no national security or law enforce-
ment connection whatsoever. It is clearly intended to send the message to the bu-
reaucracy that instead of working with the public to share information that is right.
fully theirs, the government should take advantage of the ambiguities in the law
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to deny information. The result will surely be a less open and less accountable gov-
ernment.

Congress and the courts are our only recourse. We expect to file suit for the mate-
rial we requested under FOIA as soon as possible. We will be making other FOIA
requests and will file other lawsuits. We are also exploring other statutory as well
as constitutional bases for legal action to compel the release of documents. However,
we need the Congress. We urge this committee to hold the Justice Department to
account by demanding information and holding hearings. We urge you to make pub-
lic as much of the information that you believe is in the national interest, even if
it means acting over the objections of the Justice Department.

SECRET DETENTIONS

In the first few days after the attacks, some 75 individuals were picked up and
detained. While the administration sought increased authority from the Congress to
detain foreign individuals on the grounds of national security with no judicial over-
sight, it picked up hundreds more individuals. The Attorney General announced
that 480 individuals had been detained as of September 28; 10 days later another
135 had been picked up; and in one single week during October, some 150 individ-
uals were arrested. As of November 5, the Justice Department announced that 1,147
people had been detained.

While trumpeting the numbers of arrests in an apparent effort to reassure the
public, the Department has refused to provide the most basic information about who
has been arrested and on what basis. We know that the detainees include citizens,
legal residents, and, according to INS director James Zigler, 185 individuals were
being held on immigration violations. According to the Attorney General and FBI
Director, the remaining group includes a small number of individuals held on mate-
rial witness warrants and others held on violations of local, state, or federal laws.
Apparently none have been charged as terrorists, indeed only 10 or 15 are even sus-
pected of being terrorists. At this time, we do not have any idea how many have
been released.

As the number of secret detentions increased, press reports began to appear,
which if accurate, raise serious questions as to whether the rights of the detainees
are being violated. As each successive week has brought hundreds more arrests, de-
mands for release of basic information have intensified. The unprecedented level of
secrecy surrounding the extraordinary detention of hundreds of individuals, prompt-
ed us, along with nearly 40 other civil liberties, human rights, legal, and public ac-
cess organizations to demand release of the detainees' names and the charges
against them under the FOIA request. The Chair and other members of this Com-
mittee and of the Congress have also demanded a public accounting of the arrests.

In response, the Department has only stonewalled. Justice Department officials
have refused to release further information on the detentions, and have stopped
keeping a record of those detained, presumably in order to avoid having to answer
questions about who is being counted in the tallies.

Public disclosure of the names of those arrested and the charges against them is
essential to assure that individual rights are respected and to provide public over-
sight of the conduct and effectiveness of this crucial investigation. Public scrutiny
o the criminal justice system is key to ensuring its lawful and effective operation.
Democracies governed by the rule of law are distinguished from authoritarian soci-
eties because in a democracy the public is a-ware of those who have been arrested.
Individuals may not be swept off the street and their whereabouts kept secret.

The government has made varying claims to justify this secrecy. Ironically, it now
claims that it is withholding the names of detained individuals in order to protect
their privacy. What is needed to ensure the protection of the rights of these individ-
uals, who have been jailed by the government now worrying about their privacy is
what we have always relied upon in protecting against government abuses, namely
public sunshine.

Likewise, the Department's claim that releasing the names and charges could
harm the investigation is contradicted by its own disclosures. Not only have officials
already identified several suspected terrorists, but they have also outlined evidence
against them. The Attorney General himself described the evidence against the
three individuals whom he believes had prior knowledge of the September 11 at-
tacks. Finally, the Department has made the astonishI claim that because it
asked courts to seal some of the proceedings, it is now helpless to disclose even the
identities of the courts or the authorities under which those gag orders were sought.

While we are not seeking the details of the investigation or an outline of the evi-
dence being collected by the FBI, we do urge this Committee to secure the release
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of information crucial to public accountability: the names and charges against those
who have been detained.

There is every reason to fear that the cloak of secrecy is shielding extensive viola-
tions of the rights of completely innocent individuals. These violations include im-
prisonment without probable cause, denial of the constitutional right to bail, inter-
ference with the right to counsel, and abusive conditions in detention. We will only
outline a few examples, but there are many more.

A. IMPRISONMENT WITHOUT PROBABLE CAUSE.

While the government has admitted that it has evidence of terrorism against only
a small fraction of the detainees, it has imprisoned hundreds of individuals against
whom there is no evidence of criminal activity. For example, a father and son, both
US citizens, were arrested as they returned from a business trip in Mexico because
their passports looked suspicious. The father was released after ten days and sent
home wearing a leg monitor, but the son spent two more months in jail until a fed-
eral judge determined that the plastic covering had split. The key factor in their
arrest appears to be their Arabic sounding names. While the Attorney General has
announced that terrorists will be arrested for spitting on the sidewalk, he has yet
to explain why innocent Americans will be jailed for doing so.

In a handful of cases, the Department is using the authority of the material wit-
ness statute to detain people. We urge this Committee to examine carefully the cir-
cumstances of those detentions, which are now all shrouded in secrecy, and to con-
sider the dangerous ramifications of using the material witness statute not to secure
testimony but to authorize preventive detention.

There is growing evidence that the FBI has abandoned any effort to comply with
the constitutional requirement that an individual may only be arrested when there
is probable cause to believe he is engaged in criminal activity. The FBI is now seek-
ing to jail suspicious individuals until the agency decides to clear them. The FBI
is providing a form affidavit, which relies primarily on a recitation of the terrible
facts of September 11, instead of containing any facts about the particular indi-
vidual evidencing some connection to terrorism, much less constituting probable
cause. The affidavit simply recites that the FBI wishes to make further inquiries.'
In the meantime, the individual is held in jail.

B. DENIAL OF THE CONSTITUTIONAL RIGHT TO BAIL.

The right to be free on bail until trial is a vital part of the constitutional presump-
tion of innocent until proven guilty. While individuals can be denied bail when there
is a substantial risk that they would flee or commit acts of violence if released, this
constitutional standard currently seems to have been abandoned. Instead of consid-
ering whether a particular individual is likely to flee, the Department is attempting
to detain all individuals picked up as part of the September 11 investigation. If the
past few weeks are an example of what the future holds, it is likely that individuals
charged with "spitting on the sidewalk" may serve more time in jail pre-trial than
they would if they were found guilty.

All these circumstances raise serious questions about the effectiveness of the cur-
rent effort. Is the FBI carrying out a focused investigation executing the work nec-
essary to identify and detain actual terrorists, or is this simply a dragnet, which
will only be successful by chance. The fact that 1,000, or even 5,000, individuals are
arrested is no assurance that the truly dangerous ones are among them.

'While the FBI affidavits are difficult to find, one filed in a bail proceeding in immigration
court appears to contain the general formula. It says:

"In the context of this terrorism investigation, the FBI identified individuals whose activities
warranted further inquiry. When such individuals were identified as aliens who were believed
to have violated their immigration status, the FBI notified in INS. The INS detained such aliens
under the authority of the Immigration and Nationality Act. At this point, the FBI must con-
sider the possibility that these aliens are somehow linked to, or may posses knowledge useful
to the investigation of the terrorist attacks on the World Trade Center and the Pentagon. The
respondent, Osama Mohammed Bassiouny Elfar, is one such individual ....

At the present stage of this vast investigation, the FBI is gathering and culling information
that may corroborate or diminish our current suspicions of the individuals that have been de-
tained... In the meantime, the FBI had been unable to rule out the possibility that respondent
is somehow linked to, or possesses the knowledge of the terrorist attacks on the World Trade
Center and the Pentagon. To protect the public, the FBI must exhaust all avenues of investiga-
tion while ensuring that critical information does not evaporate pending further investigation."
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C. VIOLATION OF THE RIGHT TO CONSULAR NOTIFICATION.

Mohammed Rafiq Butt, a Pakistani citizen who was detained for entering the
country illegally, died in custody of an apparent heart attack on October 23. Paki-
stani diplomats only learned of Mr. Butt's arrest when journalists called the Em-
bassy to ask for a comment on his death. Clyde Howard, director of the State De-
partment's Consular Notification and Outreach Unit, said, "We are concerned about
these failures of notification when they happen to us overseas, so it becomes more
difficult for us to assert our rights under the Vienna Convention if we are not doing
a good job in giving the same notification here."2

We urge this Committee to examine whether since September 11, law enforce-
ment officials have consistently failed to notify foreign governments when their na-
tionals are arrested. US treaty obligations require foreign consulates to be so noti-
fied.

D. VIOLATION OF THE RIGHT TO COUNSEL AND THE FOURTH AMENDMENT.

Even before the Justice Department announced its new policy of eavesdropping
on conversations between detainees and their attorneys, there were numerous re-
ports of interference with the right to counsel. Many immigration detainees were
prevented from finding counsel. The administration's "one call a week" policy made
it difficult for detainees to communicate with their families, find lawyers, or even
know if they had successfully secured representation. There is reason to fear that
detainees' lawyers have been muzzled by gag orders, or simply intimidated into si-
lence with threats of actions organized against their clients.

Under the Justice Department's recently announced policy, solely on the Attorney
General's say-so, the Department can eavesdrop on the privileged attorney-client
conversations of persons who have not even been charged. Such individuals can be
held incommunicado, with their activities severely restricted. While others have out-
lined the clear unconstitutionality of this policy, I want to emphasize the equally
unlawful way in which it was adopted.

Only weeks before the unilateral announcement of this new policy, the Attorney
General had come to the Congress seeking a comprehensive package of new powers
the administration believed were necessary to fight terrorism. At no time did the
government suggest that any amendment was needed to the wiretap statutes au-
thorizing surveillance of such privileged conversations. Had it done so, there could
have been a public debate about whether current law was inadequate in some way.
Instead, the Attorney General has simply declared that the government will sus-
pend the Fourth Amendment requirements of probable cause and judicial warrant
for wiretapping and substitute his say-so. Such an approach shows a lack of respect
for both the Bill of Rights and our system of divided government.

I also want to comment on the administration's claim that the eavesdropping is
acceptable under. the Constitution because the FBI agents who eavesdrop on privi-
leged conversations will not be involved in criminal prosecution of the individual.
It appears highly doubtful that this will be the reality, given the FBI's description
of its investigation as a mosaic in which each small piece of information can only
be understood when contextualized. Even more significantly, it is clear that such in-
formation could be used against the individual in any detention or military commis-
sion proceeding authorized by President Bush's most recent order.

INTIMIDATION OF IMMIGRANTS

Many of the recent actions appear to be aimed not so much at gathering informa-
tion about Al Qaeda and its members, but at simply intimidating those who have
come to visit, do business, or work and become Americans. There are myriad reports
of individuals who have been jailed for weeks because they have overstayed their
visas. Usually they would have been granted some kind of adjustment allowing
them to leave the country voluntarily or stay and become law-abiding and produc-
tive members of our society, but not since the recent terrorist attacks. The plan to
question 5,000 individuals without knowing anything about any specific individual
indicating that he or she might have useful information will certainly intimidate
many into leaving the country. This plan will take enormous law enforcement re-,
sources and will generate many reams of memos; but whether it will produce any
useful information is open to question. It is urgent that this Committee immediately
examine whether these actions are no more than attempts to intimidate individuals
from the Middle East into leaving the country. If so, suc a policy needs to publicly

2John Dually and Wayne Washington, "Diplomats Fault Lack of US Notice on Many Detain.
a"*, The Boston Globe, November 1, 2001.
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defended and debated. It is not clear what law enforcement or national security pur-
pose is served by such a tactic, which presumably will not work on those who have
actually entered the country ready to die in the order to kill Americans. It does,
however, erode the trust and confidence of minority and immigrant communities
and make law enforcement resources otherwise unavailable.

THE ORDER AUTHORIZING MILITARY COMMISSIONS AND PREVENTIVE DETENTION
VIOLATES SEPARATION OF PowEs AND THE BILl. OF RIGHTS

The constitutional defects of the recent order authorizing secret military trials
and military detentions are outlined elsewhere. Here, I only offer a few observa-
tions.

* Individuals currently in detention may be threatened with secret trans-
fers to military custody.

The broad scope of the order would authorize the President to direct that individ-
uals currently held, even if not criminally charged, be immediately transferred to
secret military custody, even overseas. It seems clear that the intent of the order
is to authorize such transfers in secret and to impose both legal and practical obsta-
cles to individuals obtaining any judicial review of such transfers.

* The authorization of military detention of aliens inside the United States
on the say-so of the President is an unconstitutional end-run around the
provisions of the USA Patriot Act.

In addition to military commissions for individuals captured overseas, the order
authorizes detention of aliens inside the United States believed by the President to
be involved irr terrorism. This part of the order is a deliberate end-run around the
provisions of the USA Patriot Act concerning such detentions, which limits the con-
ditions and time under which individuals may be detained. The President's Order
attempts to authorize what the Congress rejected in the first administration draft
of the anti-terrorism bill. It is a deliberate end-run around the limits and restric-
tions agreed to by the administration in negotiating the detention provisions of the
Patriot Act.

9 The military commission order violates separation of powers.
The administration's unilateral issuance of this order without even discussing it

with the Congress is the most blatant example of its disregard for the explicit text
of the Constitution. The Constitution gives to the Congress explicit authority over
military tribunals.

Article I specifically vests in the Congress: the power to create judicial tribunals
"inferior to the Supreme Court;" "To define and punish" Offenses against the Law
of Nations; To make Rules concerning Captures on Land and Water; and "To make
Rules for the Government and Regulation of the land and naval Forces." Article I,
sec. 8. When the Supreme Court approved the use of military commissions in World
War II, Congress had specifically authorized their use in the Articles of War adopt-
ed to prosecute the war against Germany and Japan.

Accordingly, this order violates separation of powers as the creation of militia7
commissions has not been authorized by the Congress and is outside the President s
constitutional powers.

Individuals accused of war crimes are entitled to fundamental due process protec-
tions even if tried by military courts.

Since the Supreme Court a proved the use of military commissions to try offenses
against the laws of war in World War II, the law of war and armed conflict has
come to include the requirements that even those characterized as unlawful combat-
ants accused of war crimes must be accorded fundamental due process. Thus, any
constitutionally authorized military commissions would be bound by the current
legal obligations assumed by the United States. These would include the United Na-
tions charter and the International Covenant of Civil and Political Rights, none of
which were in existence at the time the Supreme Court approved the use of military
commissions during World War II.

We urge the Congress to make clear that such order is not authorized and thus
unconstitutional. If military trials are deemed necessary for individuals captured in
Afghanistan or fleeing therefrom, the Congress should authorize their use consistent
with the requirements of due process enshrined in the Constitution and the inter-
national ovenants agreed to by the United States.

In the meantime, we appeal to the Committee to require the Attorney General
to immediately notify the Committee of any plans to apply the order to any individ-
uals now detained in the United States and to inform you of the identities of such
individuals and the basis for applying the order before doing so.
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We urge the Congress to insure that those accused of even the most terrible
crimes against humanity be accorded fundamental due process because our commit-
ment to accord everyone the protection of the rule of law is what in the end distin-
guishes us from the terrorist who simply kill in the name of some greater good.

CONCLUSION

In the darkest days of the Cold War we found ways to reconcile both the require-
ments for security and those cf accountability and due process, by taking seriously
both interests. No less is requ, red if in the long run, we expect to be successful in
the fight against terrorists, who care nothing for either human liberty or individual
rihts.

SAe need to look seriously at how security interests can be served while respecting
civil liberties and human rights. It is time to give serious consideration to whether
promoting democracy, justice, and human rights will, in the long run, prove to be
a powerful weapon against terrorism along with law enforcement and military
strength. Current administration policies assign no weight to respecting civil lib-
erties as useful in the fight against terrorism. Only when that is done, will we truly
be effective in what has been acknowledged to be a long and difficult struggle.

Chairman LEAHY. Thank you.
I would also note for each of the witnesses, obviously we are, be-

cause of the time, being a little bit tighter on the control of the
time than normal. But, certainly, you will be getting back tran-
scripts of this and anything you want to add to the transcript, any
one of you, of your own testimony, of course, feel free to do that
and to make it part of the permanent record. This is going to be
a series- of hearings that are going to go on for some time and if
individual witnesses wish to add to their testimony, they will be
able to.

Professor, thank you very much for being here, and please go
ahead.

STATEMENT OF NEAL KATYAL, VISITING PROFESSOR, YALE
LAW SCHOOL, PROFESSOR OF LAW, GEORGETOWN UNIVER-
SITY, WASHINGTON, D.C.
Mr. KATYAL. Mr. Chairman, Senator Hatch and members of the

Committee, in my judgment the President's order for military tri-
bunals and the Attorney General's attorney-client regulation both
contain serious constitutional flaws. Much attention has been fo-
cused" on whether these decisions violate notions of fair play, but
there is a troubling and different issue. These decisions aggres-
sively usurp the role of Congress.

Of course, all Presidents are tempted to, go it alone. President
Truman seized the steel mills and President Roosevelt tried to pack
the courts. Yet, our Constitution's structure, as Senator Specter re-
minds us in his eloquent editorial in today's New York Times, man-
dates that fundamental choices such as these be made not by one
person but by the branches of Government working together. Ignor-
ing this tradition charts a dangerous course for the future and may
jeopardize the criminal convictions of the terrorists today.

Throughout history, there have been times when this country has
had to dispense with civil trials and other protections. Yet, those
circumstances have been rare, carefully circumscribed, and never
unilaterally defined by a single person.

A tremendous danger exists if the power is left in one individual
to put aside our constitutional traditions when our nation is at cri-
sis. The safeguard against the potential for this abuse has always
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been Congress' invovYentin a deep constitutional sense. The de-
fault should be faith in our traditions and faith in our procedures.

The attorney-client regulation was announced with no legislative
consideration whatsoever. It comes close to infringing both Fourth
Amendment rights of privacy and the Sixth Amendment rights to
counsel. Those subject to the rule aren't even charged with a crime,
for the regulation explicitly contemplates use against "material wit-
nesses."

- The Government is currently detaining over 1,100 individuals.
On what basis we don't even know. Yet, now it asserts the unilat-
eral power to abrogate the freedom between attorney and client, a
freedom described by our Supreme Court as the oldest privilege at
common law.

A client might want to talk to his lawyer about the mostprivate
matters imaginable-a divorce created, in part, by the Govern-
ment's attention, for example-and can't do privately. This is a dra-
matic and unprecedented aggrandizement of power.

The decree's constitutionality is particularly in doubt when a se-
ries of less restrictive alternatives exist, and this is particularly
true if, as the Justice Department says today, the regulation only
applies to 16 individuals, a fact that will actually backfire on the
administration's legal case in the future. Such an intrusion into
private affairs can only be justified by compelling circumstances,
and these circumstances should be announced by this body, by the
Congress, in the form of law, not executive decree.

The Fourth Amendment focuses on reasonableness, and one way
in which courts assess reasonableness is by looking to Congress.
When the courts were in conflict over whether the courts could con-
duct certain intelligence surveillance, this body and the President
compromised in the FISA, the Foreign Intelligence Surveillance
Act. This Committee stated at that time the goal of the legislation
was to end he President and the Attorney General's practice of
disregarding the Bill of Rights "on their own unilateral determina-
tion that national security justifies it."

Moving to the issue of military tribunals, the sweep of the order
goes far beyond anything that Congress has authorized, for it ex-
plicitly extends the tribunal's reach to conduct unrelated to the
September 11 attacks.

For example, if a Basque separatist tomorrow kills an American
citizen in Madrid, or a member of the Irish Liberation Army
threatens the American embassy in London, the military tribunal
has jurisdiction over both claims. So, too, the tribunal may have ju-
risdiction over a permanent green card-holder in Montana who
tries to hack into the Commerce Department.

There is no conceivable legislative authorization for these types
of trials, trials that may take place under conditions of absolute se-
crecy. The administration thus sets an extremely dangerous prece-
dent. A future President might unilaterally declare that America is
in a war on drugs and decide to place certain narcotics traffickers
in secret military trials.

Imagine another President who hates guns. That President
might say the threat posed by guns is so significant that moni-
toring of private conversations between attorneys and gun dealers,
and monitoring of conversations between attorneys and gun pur-
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tration.

Now, these examples might seem unbelievable to you, but they
are much smaller steps than the one the administration is now tak-
ing when one compares what previous administrations have done
to what the present administration claims it can do today.

It is therefore my hope that this Committee will use its authority
to impress upon te administration that its decrees have serious
constitutional problems and secure a promise from the President
not to use military courts, particularly in America, and not to use
attorney-client monitoring until this body so authorizes them. This
Committee could then immediately commence hearings to deter-
mine whether those policies are appropriate and, if so, how they
should be circumscribed, just as it did with the USA PATRIOT bill.

In conclusion, like all Americans, I believe the administration is
trying, in good faith, to do the best it can, but that is part of the
point. Our constitutional design can't leave these choices to one
man, however well-intentioned and wise he may be. We don't live
in a monarchy.

[The prepared statement of Mr. Katyal follows:]

STATEMENT OF NEAL KATYAL, PROFESSOR OF LAW, GEORGETOWN UNIVERSITY

INTRODUCTION

Thank you, Chairman Leahy and members of the Committee, for inviting me here
today to discuss the topic of preserving our freedoms while defending against ter-
rorism. In particular, I will focus my remarks on the constitutionality of the Presi-
dent's recent Order regarding military tribunals and Attorney General Order No.
2529-2001, which permits the Justice Department to monitor communications be-
tween attorneys and their clients under certain circumstances. In my judgment,
both of these policies usurp the power of Congress. Our Constitution's framework,
from top to bottom evinces a strong structural preference that decisions of this mag-
nitude not be made by one person. Our Founders understood the temptation that
a single person would have when given unbridled power, an understanding substan-
tiated this century when President Franklin Roosevelt tried to pack the courts and
President Truman attempted to seize the steel mills. The current course of conduct
is an unprecedented aggrandizement of power, one that not only threatens the con-
stitutional prerogatives of this body but also risks jeopardizing the criminal -convic-
tions of those responsible for the September 11 attacks.

At the outset, let me be clear about what I am not saying: I cannot say that either
of these policies, if crafted correctly and appropriately circumscribed, would be un-
constitutional. The policies come close to the constitutional line, but national secu-
rity in some instances may compel the country to create military tribunals or to
monitor conversations between attorneys and clients. The problem today is that the
Executive Branch has not made this case, either to this body or to the country. As
bystanders, it is impossible to know whether military necessity requires the meas-
ures taken by the Administration. Many terrible things have been done in the name
of national security-but many terrible disasters have also been averted through
concerted efforts by our law enforcement agents and intelligence community. The
tough issue is how to strike a balance.

Our Constitution commits this tough issue not to a single person, but to our
branches of government working together. Throughout history there have been
times when this country has had to dispense with civil trials, with other protections
in the Bill of Rights, and with the rules of evidence. Those circumstances have been
rare, carefully circumscribed, and never unilaterally defined by a single person. A
tremendous danger exists if the power is left in one individual to put aside our con-
stitutional traditions and protections when he decides the nation is in a time of cri-
sis. The safeguard against the potential for the abuse of military trials has always
been Congress' involvement, in a deep constitutional sense.

As I will explain, the sweep of the Militaiy Order goes far beyond -anything Con-
gress has authorized, for it explicitly extends the tribunals' reach to conduct unre-
lated to the September 11 attacks. For example, if a Basque Separatist tomorrow
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kills an American citizen in Madrid, or a member of the Irish Liberation Army
threatens the American embassy in London, the military tribunal has jurisdiction
over both persons. So too, the tribunal has jurisdiction over permanent green card
holder in Montana who tries to hack into the Commerce Department, thus dis-
regarding years of legislative consideration over the computer crimes statutes.
There is no conceivable statutory warrant for such trials, trials that may take place
under conditions of absolute secrecy. At most, the reach of a military tribunal can
reach a theater of war, not Spain, Great Britain, Montana, or the range of other
locations not currently in armed conflict.

The Military Order thus sets an extremely dangerous precedent. A future Presi-
dent might unilaterally declare that America is in a 'War on Drugs," and decide
to place certain narcotics traffickers in military trials. A President might say that
some prospective threat is "the moral equivalent of war" and set up military tribu-
nals to counter that threat as well. Some of these decisions might be entirely justi-
fied given the particular facts at issue. But they are the sorts of decisions that can-
not be made by one man alone. These hypotheticals are much smaller steps than the
one the Administration is now taking. The Administration's Military Order is such
a dramatic extension of the concept of military tribunals, when compared to the
predecessors in American history, that these other steps appear not only plausible,
but even likely, down the road.

Because the Military Order strays well beyond what is constitutionally permis-
sible, this Committee should inform the White House of the serious constitutional
concerns involved in the President's unilateral Military Order. It should ask the
President not to use the tribunals until necessary authorizing le isolation is passed,
and should immediately commence hearings to determine whether military tribu-
nals are appropriate and, if so, how they should be constituted. Without legislation,
however, the use of a military tribunals raises serious constitutional concerns, dif-
ticulties that may even lead to reversal of criminal convictions.

THE MILITARY ORDER

The jurisdiction of the military tribunal reaches any suspected terrorist or person
helping such an individual, whether or not the suspect is connected to Al Qaeda and
the September 11 attacks. That individual can be a permanent resident alien, thus
potentially applying to millions of American residents. The order explicitly permits
tribunals to be set up not simply in Afghanistan, but rather they will "sit at any
time and any place"-including the continental United States. §4(cX1); see also
§ 3(a), § 7(d). The order authorizes punishment up to "life imprisonment or death."

4(a). Both conviction and sentencing (including for death) is determined when two-
thirds of a military tribunal agree. At the trial, federal rules of evidence will not
apply, instead evidence can be admitted if it has "probative value to a reasonable
person." § 4(cX3). Grand jury indictment and presentment will be eliminated, so too
will a jury trial. The members of the military tribunal will lack the insulation of
Article 11f judges, being dependent on their superiors for promotions. The Order also
strongly suggests that classified information will not be made available to defend-
ants, even though such material may be used to convict them or may be signifi-
canty exculpatory. See §4(cX4); §7(a)(1). The Order further claims that defendants
"shall not be privileged to seek any remedy or maintain any proceeding. . .in any
court of the United States, or any State thereof." § 7(b). And most damaging: the
tribunals may operate in secret, without any publicity to check their abuses.

In short, these military tribunals will lack most of the safeguards Americans take
for granted, safeguards that the American government routinely insists upon for its
citizens either here or when they are accused of a crime overseas. The Constitution
generally requires: 1) a trial by Jury, U.S. Const., Art III, §2 ("The Trial of all
Crimes, except in Cases of Impeachment, shall be by Jury"); 2) that the jury trial
be a public one, U.S. Const., Am. VI ("In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury..."); 3) those ac-
cused the right to confront witnesses and subpoena defense witnesses, Id. ("to be
confronted with the witnesses against him; to have compulsory process for obtaining
witnesses in his favor"); 4) proof beyond a "reasonable doubt" for criminal convic-
tions in general, and detailed procedural protections to insure accuracy before the
death penalty is imposed; and 5) indictment by a grand jury, U.S. Const., Am. V
("No person shall be held to answer for a capital, or otherwise infamous crime, un-
less on a presentment or indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual service in time of War or pub-
lic danger"). These constitutional guarantees may be found inapplicable at times,'

I E.g., Johnson v. Eisentrager, 339 U.S. 763 (1950).



but much caution is warranted before making such a finding. Such findings should
be made carefully, and not by a single person in a secretive way.

THE STRUCTURE OF THE CONSTITUTION EVINCES A STRONG PREFERENCE AGAINST
THIS UNILATERAL MILITARY ORDER

The American colonists, who wrote our Declaration of Independence penned
among their charges against the King, first, "He has affected to render the Military
independent of and superior to the Civil Power",2 second, "For depriving us, in many
Cases, of the Benefits of Trial by Jury," and third, that George III had "made
Judges dependent on his Will alone, for the Tenure of their Offices, and the Amount
and Payment of their Salaries." It was no accident that the Framers established
three branches of government in the wake of George III's reign. A Congress to write
the laws, an Executive Branch to enforce them, and a Judicial Branch to interpret
them. Consider how markedly the Order establishing the military tribunal departs
from this constitutional scheme. This Congress has not been asked to create a mili-
tary tribunal. The Order attempts to strip the Judicial Branch of much or all of its
authority to review the decisions taken by the Executive Branch. And the judges
are not "judges" as civilians know them, but rather officials who are part of the Ex-
ecutive Branch. The Executive Branch is acting as lawmaker, law enforcer, and
judge. The premise of the Military Order is to bar involvement by any other branch,
at every point. This is exactly what James Madison warned against when he wrote
"The accumulation of all powers legislative, executive and judiciary in the same
hands, whether of one, a few or many, and whether hereditary, self appointed, or
elective, may justly be pronounced the very definition of tyranny." Federalist No. 47
(Cooke ed., 1961), at 324.

The issues raised by the Military Order concern not only today, but tomorrow.
You can already hear ow our treatment of the Nazi saboteurs in 1942 has become
the guidepost or our treatment of individuals today. What will the present course
of conduct mean for situations down the road? Once the President's power to set
up military tribunals is untethered to the locality of war or explicit Congressional
authorization, and given to the President by dint of the office he holds, there is
nothing to stop future Presidents from using these tribunals in all sorts of ways.
In this respect, it is important to underscore that the precedent the Bush adminis-
tration seeks to revitalize, the Nazi saboteur case of Ex Parte Quirin, 317 U.S. 1.
20, 37-38 (1942), explicitly goes so far as to permit military tribunals to be used
against American citizens. We must be extraordinarily careful when revitalizing an
old and troubling court decision, for doing so will set new precedent for future Presi-
dents that can come back to haunt citizens and aliens alike. Our Constitution limits
the power of one person to set this sort of destructive precedent. If the exigencies
of the situation demand it, the Congress can of course authorize military tribunals
or attorney/client monitoring, just as it expanded law-enforcement powers in the
USA PATRIOT Act, Pub. L. No 107-56, 115 Stat. 272 (2001).

In past circumstances, military tribunals have been set up only when Congress
had declared war or had authorized such tribunals. It is often asked what purpose
the Declaration of War Clause in the Constitution serves. We know it is not about
initiation of troops on foreign soil, Presidents have done that for time immemorial
without such a declaration by Congress. But one thing, among others, a declaration
of war offers is to establish the parameters for Presidential action. By declaring war,
the Congress is stating that the President should receive additional powers in times
of military necessity. A declaration of war serves to confine the circumstances in
which a military tribunal can be used, and it also serves to limit the tribunal's juris-
diction to a finite period of time. As Justice Jackson put it,

Nothing in our Constitution is plainer than that a declaration of a war is
entrusted only to Congress. Of course, a state of war may in fact exist with-
out a formal declaration. But no doctrine that the Court could promulgate
would seem to me more sinister and alarming than that a President whose
conduct of foreign affairs is so largely uncontrolled, and often even is un-
known, can vastly enlarge his mastery over the internal affairs of the coun-

2 E.g., Laird v. Tatum, 408 U.S. 1, 19(1972) (Douglas, J. dissenting) (finding that this clause
restricts the power of the military); Reid v. Covert, 354 U.S. 1, 29 (1957; Bissonette v. Haig
776 F.2d 1384, 1387 (81h Cir. 1985).3 See, e.g., Neder v. United States, 527 U.S. 1, 31 (1999) (Scalia, J., concurring in part and
dissenting in part) (stating that this clause restricts the ability of the government to limit jury
trials); Parkland Hosiery Co. v. Shore, 439 U.S. 322, 341 n.3 (1979) (Rehnquist, J., dissenting);
Duncan v. Louisiana, 391 U.S. 145, 152 (1968); United States ex rel. Toth v. Quarles, 350 U.S.
11, 16 n.9 (1955).
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try by his own commitment of the Nation's armed forces to some foreign
venture ...

Youngstown v. Sawyer, 343 U.S. 579, 642 (Jackson, J., concurring).4 Just as this
body feared that the wide-ranging law enforcement powers authorized in the USA
PATRIOT Act might be in existence for too long a time and therefore imposed a sun-
set clause, see § 224, so too a declaration of war restricts the duration and scope
of-military jurisdiction. No such confinement exists in the Military Order.

A declaration of war, however, is not the only way for this body to provide its as-
sent to military tribunals. Congress cain, through ordinary legislation, authorize
them, and, if appropriate, limit them. If it were to do so, the constitutional footing
of the tribunals would be far stronger. The current unilateral action taken by the
Bush Administration threatens to result in the release of those subject to the Mili-
tary Order. Without sufficient approval by Congress, the Executive Branch has set
up an easy constitutional challenge to the existence of the tribunals. There is no
good reason why criminal convictions should be jeopardized in this way. The Execu-
tive should make his case to Congress, and let Congress decide how it wants to pro-
ceed. The failure to do so may be read by courts to imply that reasons other than
national security undergird his decision. Should this body authorize such trials, by
contrast, it would be read by courts as extremely important indicia about the seri-
ousness of the threat.5

THE NAZI SABOTEUR CASE, Ex Parte Quirin, Is NOT APPROPRIATE PRECEDENT

The Administration has repeatedly pointed to the fact that President Roosevelt
issued an order permitting the military trial of eight Nazi saboteurs. The Supreme
Court upheld the constitutionality of the military tribunals in the Quirin case, but
did so in a way that militates against, not for, the constitutionality of the present
Military Order.

In Quirin, formal war had been declared by the Congress. The Supreme Court
opinion is rife with references to this legislative authorization for the tribunals. E.g.,
317 U.S., at 26 ("The Constitution thus invests the President, as Commander in
Chief, with the power to wage war which Congress has declared") (emphasis added);
Id., at 25 ("But the detention and trial of petitioners--ordered by the President in
the declared exercise of his powers as Commander in Chief of the Army in time of
war and of grave public danger-are not to be set aside by the courts without the
clear conviction that they are in conflict with the Constitution or laws of Congress
constitutionally enacted") (emphasis added); Id. ,at 35 (stating that "those who dur-
ing time of war pass surreptiously from enemy territory into are own. . .have the
status of unlawful combatants punishable as such by military commission") (empha-
sis added); Id., at 42 ("it has never been suggested in the very extensive literature
of the subject that an alien spy, in time of war, could not be tried by a military
tribunal without a jury") (emphasis added). What's more, the Court, found that two
portions of legislation, the Articles of War, 10 U.S.C. § 1471-1593, and the Espio-
nage Act of 1917, 50 U.S.C. § 38, had recognized the validity of military tribunals
in times "of war." Quirin, 37 U.S. at 26-27. But applicable legislation here is lack-

4 See also Youngstown, 343 U.S. 579, 612 (1952) (Frankfurter, J., concurring) ("In this case,
reliance on the powers that flow from declared war has been commendably disclaimed by the
Solicitor General").

'Naturally, if the subject of the tribunal is a major figure like Osama Bin Laden, courts may
be unlikely to void a conviction on any ground. But these tribunals aren't being consider for
Bin Laden alone, but also for the more minor players. In those cases, the risk is significant that
a court will overturn a conviction because these tribunals are not constitutionally authorized.
Should the courts instead uphold such unconstitutionally created tribunals, Americans will then
be left with a dangerous precedent that can be used to undermine constitutional guarantees in
other situations. Consider Justice Jackson's thoughts in his Korematsu dissent:

[A] judicial construction of the due process clause that will sustain this order is far more
subtle blow to liberty than the promulgation of the order itself. A military order, however uncon-
stitutional, is not apt to last longer than the military emergency. . . .But one a judicial opinion
rationalizes such an order to show that it conforms to the Constitution. . .the Court for all time
has validated the principle of racial discrimination in criminal procedure and of transplanting
American citizens. The principle then lies about like a loaded weapon. . . .A military com-
mander may overstep the bounds of constitutionality, and it is an incident. But if we review
and approve, that passing incident becomes the doctrine of the Constitution. There it has a gen-
erative power of its own, and all that it creates will be in its own image. Korematsu v. United
States, 323 U.S. 214, 245-46 (1944) (Jackson, J., dissenting). Precisely because courts are not
equipped to assess the national security implications of various measures, this body has a vital
role to play in balancing the national secunty against our constitutional tradition of individual
liberties.
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ing.6 Indeed, the Quirin Court explicitly reserved the question of the President's
unilateral power: "It is unnecessary for present purposes to determine to what ex-
tent the President as Commander in Chief has constitutional power to create mili-
tary commissions without the support of Congressional legislation. For here Con-
gress has authorized trial of offenses against the law of war before such commis-
sions." Id., at 29.7

As I will discuss in detail in a moment, it cannot be maintained that this body
has acted comparably with respect to the September 11 attacks. Congress has not
declared war. Congress has not stated that the laws of war are applicable to terror-
ists or that military tribunals are appropriate. It is of course within Congress' pre-
rogative to make these statements, and to have them acted upon by the Executive
Branch in its discretion, and later interpreted by the courts. But without a clear
statement by Congress, it is a very dangerous precedent to permit the Executive
Branch to unilaterally make such a decision. The Quirin case does not go nearly
as far as supporters of the tribunals wish, indeed, it confirms the simple constitu-
tional fact that Congress, not the President, is responsible for setting up these tribu-
nals.

Furthermore, the Quirin case took place at a time when Americans were in a full-
scale world war, where the exigencies of the situation demanded a quick result. See
Quirin, 317 U.S., at 39 (stating that military tribunals "in the natural course of
events are usually called upon to function under conditions precluding resort to such
procedures [as trial by jury]"). Quirin, just as the Revolutionary War, the War of
1812, and the Civil War, were all circumstances ini which there was total war in
the homeland, with large numbers of enemy troops as occupants. There was a real
danger in each that America might lose. The Administration today, by contrast, has
not made the case, or even attempted to do so, that the circumstances are com-
parable. This body might of course so find, and that would go a Yong way towards
removing the constitutional objections. Proportionality is an endemic feature of our
government, and deprivations of individual rights that are proportional to the threat
presented will often survive constitutional scrutiny. In this case, however, military
tribunals cannot be said to be an automatically proportionate response to a threat.
If the Administration believes that they are, it should, as other Presidents have
done, ask the Congress for greater authority due to the nature of the threat, not
decide as much on its own.

President Roosevelt's order also strictly circumscribed the military tribunal's juris-
diction to cases involving "sabotage, espionage, hostile or warlike acts, or violations
of the law of war." Roosevelt Proclamation, 56 Stat. 1964, 1964 (July 2, 1942);
Quirin, 317 U.S. at 30 (finding that prosecution did not violate prohibition on fed-
eral common law of crime because Congress explicitly incorporated the law of war
into the jurisdiction for military tribunals). The recent Military Order, by contrast,
brings millions of green-card holders and others into its jurisdiction. The Military
Order extends jurisdiction to "the laws of war and other applicable laws." § 1(e) (em-
phasis added); see also § 4(a) (individuals will be "tried by military commission for
any and all offenses triable by military commissions") (emphasis added).

These distinctions are all-made against the backdrop of a case that said that its
holding was an extremely limited one. The Court explicitly said that it had "no occa-
sion now to define with meticulous care the ultimate boundaries of the jurisdiction
of military tribunals," and that "[wle hold only that those particular acts constitute
an offense against the law of war which the Constitution authorizes to be tried by

OThe Articles of War appeared at 10 U.S.C. §§1471-1593 (1940) but was later replaced by
the Uniform Coda of Military Justice, 10 U.S.C. §§801 et seq., which preserves the recognition
of the military commissions as having concurrent jurisdiction with the courts-martial when au-
thorized by statute or when trying those who violate the law of war. 10 U.S.C. §821. Congress's
authority here arises out of Article 1, §8, cl. 10 of the United States Constitution which confers
pwer upon the Congress to "define and punish. .. Offenses against the Law of Nations..."

e common law of war is a subset of the law of nations. See In re Yamas.iita, 327 U.S. 1, 7
(1946).
7 It is notable that the some of the main proponents of military tribunals for terrorists have

noted that affirmative Congressional authorization is necessary. See Spencer J. Crona & Neal
A. Richardson, Justice for War Criminals of Invisible Armies: A New Legal and Military Ap-
proach to Terrorism, 21 Ok. City. L. Rev. 349, 398-99 (1996) (stating that the tension between
Quirin and Milligan "can be resolved simply by Congress declaring terrorism to be a form of
unlawful belligerency, from which ordinary law no longer secures either public safety or private
rights, and further declaring terrorists to be enemy armed forces"); id., at 377 (discussing what
"Congressional authorization for the use of military means against terrorism" should provide in
order to authorize the President "to establish a military commission").
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military commission." Quirin, 317 U.S., at 45-46. Indeed, Quirin recognized that the
use of tribunals may be conditioned by the Sixth Amendment.8

The Nazi saboteur case, as Justice Frankfurter later called it, is not "a happy
precedent." Danielsky, The Saboteurs' Case 1 J. S. Ct. Hist. 61, 80 (1996) (quoting
memorandum from justice Frankfurter). 9 The real reason President Roosevelt au-
thorized these military tribunals was to keep evidence of the FBI's bumgling of the
case secret. One of the saboteurs, George Dasch, had informed the FBI of the plot
upon his arrival in the United States, and the FBI dismissed his story as a "crank
call." Later, the saboteur went to Washington, checked into the Mayflower Hotel,
and told his story in person to the FBI. The FBI still did not believe him. It was
only after he pulled $80,000 in cash out of his briefcase that the government took
him seriously. With Dasch's help, the government arrested the other saboteurs. Yet
the government put out press releases suggesting that it was the FBI's diligence
that resulted in the arrests. 10 "This was the beginning of government control on in-
formation about the Saboteurs' Case and the government's successful use of the case
for propaganda purposes." Danielsky, supra, at 65.

Finally, even if one is left believing the Quirin case provides some judicial prece-
dent in favor of the present military order, this Body is by no means compelled to
believe that this judicial decision is the last word on what is constitutional. After
all, two years after Quirin, the same Supreme Court upheld the internment of Japa-
nese Americans during World War II in the infamous Korematsu case, 323 U.S. 214
(1944). Korematsu demonstrates that judges will sometimes bend over backwards to
defer to a claim of military necessity. Judges are generalists and not particularly
suited to evaluating claims of military necessity. For that reason, judicial precedents
are not always a helpful guide in determining the meaning of the Constitution, for
their determinations are made under traditions that sometimes under enforce cer-
tain constitutional rights. See Sager, Fair Measure: The Legal Status of Under en-
forced Constitutional Norms, 91 Harv. L. Rev. 1212 (1978). This body, by contrast,
has the security clearances and the expertise to scrutinize and evaluate claims of
military necessity in light of its commitment to the Constitution, see U.S. Const.,
Art. VI [21. This is particularly the case here, for the Constitution's meaning has
evolved in several ways since 1942, not only with respect to equality, but particu-
larly with respect to the treatment of criminal defendants and conceptions of due
process. See Katyal, Legislative Constitutional Interpretation, 50 Duke L.J. 1335,1346-59.

In sum, while the natural tendency is to look to the Quirin case, Quirin is only
a narrow (and inapplicable) exception to the general presumption against military
trials in this nation. What's more, Quirin was decidedbefore the due process revolu-
tion in the federal courts, which took place only in the 1960s. It is not even clear
that the limited holding in Quirin exists today.

OTHER APPLICABLE PRECEDENT

In circumstances that echo some of today's more far reaching provisions a ndi-
tary commission tried a group of men for conspiracy against the United States in

8 We may assume that there are acts regarded in other countries, or by some writers on inter-
national law, as offenses against the law of war which would not be triable by military tribunal
here, either because they are not recognized by our courts as violations of the law of war or
because they are of that class of offenses constitutionally triable only by a jury. It was upon
such grounds that the Court denied the right to proceed by military tribunal in Ex parte Mil-
ligan, supra." Id., at 29

9 The private papers of the Justices reveal that Chief Justice Stone struggled to find a way
to claim that Congress had authorized the tribunals, and his answer appears dubious. "Stone
answered it uneasily by interpreting a provision in Article of War 15 ... .Thus Congress, he
said, in enacting Article 15, had adopted the law of war as a system of common law for military
commissions. To arrive at this interpretation, Stone ignored the legislative history of Article
15... He also ignored the petitioners' argument that it was settled doctrine that there is no
federal common law of crime. Finally, he ignored the constitutional problems raised by his inter-
pretation." Danielsky, supra, at 73. See also id., at 76 (quoting Justice Black's memorandum
on the case, which stated that I "seriously question whether Congress could constitutionally con-
fer jurisdiction to try all such violations before military tribunals. In this case I want to go not
further than to declare that these particular defendants are subject to the jurisdiction of a mili-
tary tribunal because of the circumstances..0 Attorney General Biddle stated that as a result of the secrecy, "it was generally concluded
that a particularly brilliant FBI agnt, probably attending the school in sabotage where the

_eight had been trained, had been able to get on the inside. . ."Danielsky, supra, at 65. Biddle
insisted on absolute secrecy, Secretary of War Stimson later wrote in his diary, because of par-
ticular evidence that was likely to come out at a public trial. This evidence included Dasch's
cooperation, the FBI's ignoring of Dasch's phone call, and the delay in reporting discovery of
the saboteur's landing. Id., at 66.
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1864. Ex Parte Milligan, 71 U.S. 2, 120 (1866). Milligan sought a writ of habeas
corpus, arguing that a military court could not impose sentence on civilians who
were not in a theater of war. Several features of the opinion are relevant. The Court
disagreed with the government's claim that Constitutional rights did not operate in
wartime, explaining the reach of the Fourth, Fifth, and Sixth Amendments, and
stating that the founders of the Constitution

foresaw that troublous times would arise, when rules and people would be-
come restive under restraint. . .and that the principles of constitutional lib-
erty would be in peril. . . .The Constitution of the United States is the law
for rulers and people, equally in war and peace, and covers with the shield
of its protection all classes of men, at all times, and under all cir-
cumstances."

Milligan, 71 U.S., at 120. see also William H. Rehnquist, All the Laws But One:
Civil Liberties in Wartime 137 (1998) ("The Milligan decision is justly celebrated for
its rejection of the government's position that the Bill of Rights has no application
in wartime. It would have been a sounder decision, and much more widely approved
at the time, had it not gone out of its way to declare that Congress had no authority
to do that which it never tried to do.")

Milligan went on to hold that when courts are closed due to war, then martial
law may be justified in limited circumstances:

If, in foreign invasion or civil war, the courts are actually closed, and it is impos-
sible to administer criminal justice according to law, then, on the theater of active
military operations, where war really prevails, there is a necessity. . .as no power
is left but the military.. . As necessity creates the rule, so it limits its duration;
for, if this government is continued after the courts are reinstated, it is a gross dis-
tortion of power. Martial rule can never exist where courts are open, and in the
proper and unobstructed exercise of their jurisdiction. It is also confined to the local-
ity of actual war. Because, during the [Civil War] it could have been enforced in
Virginia, where the'national authority was overturned and the courts driven out,
it does not follow that it should obtain in Indiana, where that authority was never
disputed, and justice was always administered.

Milligan, 71 U.S., at 127. This part of Milligan was distinguished in Quirin, but
only on the unique facts of the case, for the Quirin defendants were charged with
violating the Law of War after a declared war and were charged in the locality of
the actual war. Under the still-standing Milligan rule, martial law might have been
appropriate in New York City in the days immediately following the World Trade
Center attacks, when Foley Square was closed and the Southern District of New
York was not operating as usual. Military tribunals could not exist in other states,
however, and would cease in New York after the federal courts became operational.
While Milligan states the general rule, Quirin at most provides an extremely lim-
ited exception to it.

The five Justices in Milligan's majority went so far as to prevent military tribu-
nals from being used even when explicitly authorized by Congress. Their decision
provoked controversy, leading Chief Justice Chase to author a partial dissent (joined
by three other Justices). Chief Justice Chase believed that the laws of Congress did
not authorize the use of military tribunals, and therefore joined the majority opinion
in part. Milligan, 71 U.S., at 136. This opinion is notable because it underscores the
power of Congress to authorize these tribunals:

We think that Congress had power, though not exercised, to authorize the
military commission which was held in Indiana ... .
Congress has the power not only to raise and support and govern armies
but to declare war. It has, therefore, the power to provide by law for car-
rying on war. This power necessarily extends to all legislation essential to
the prosecution of war with vigor and success. . .. Congress cannot direct
the conduct of campaigns, nor can the President or any commander under
him, without the sanction of Congress, institute tribunals for the trial and
punishment of offenses, either of soldiers or civilians, unless in cases of a
controlling necessity, which justifies what it compels, or at least insures
acts of indemnity from the justice of the legislature.
We by no means assert that Congress can establish and apply the laws of
war where no war had been declared or exists.
.... it is within the power of Congress to determine in what states or dis-
tricts such great and imminent public danger exists as justifies the author-
ization of military tribunals.

Id., at 137-40; see also Id., at 122 (majority op.) ("One- of the plainest constitu-
tional provisions was, therefore, infringed when Milligan was tried by a court not
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ordained and established by Congress, and not composed of judges appointed during
good behavior").'1 Under either rule in Milligan, the majority rule or Chief Justice
Chase's dissent, the present Military Order fails. It lacks basic constitutional protec-
tions, and has not been authorized by Congress.

In another World War II case, the Court faced the issue of the Executive's author-
ity to order military tribunals to try violators of the law of war. In In re Yamashita
327 U.S. 1 (1946), General Yamashita of the Imperial Japanese Army was tried and
convicted by a military commission ordered under the President's authority. 12 The
Court held that the trial and punishment of enemies who violate the law of war is"an exercise of the authority sanctioned by Congress, to administer the system of
military justice recognized by the law of war. That sanction is without qualification
as to the exercise of this authority so long as a state of war exists-from its declara-
tion until peace is proclaimed." Id., at 11-12 (emphasis added). 13

The Supreme Court dealt with the use of military commissions again in Madsen
v. Kinsella, 343 U.S. 341 (1952), where the defendant wife of an American service-
man was convicted by military commission or the murder of her husband. The
Court found it within the President's power to establish a military tribunal but
under certain constraints. Madsen stated that these commissions "have been con-
stitutionally recognized agencies for meeting many urgent governmental responsibil-
ities related to war." Id. at 346. As such, the Court recognized that these tribunals
derive their authority from the Congress' power to "declare war." Id. at 346 n.9, and
from the occupation of Germany and the recent "cessation of hostilities." Id., at
348.14

Of course, there may be times when Congress cannot declare war, for one reason
or another.15 But in many of those cases, the Congress can of course specifically au-
thorize a military tribunal as part of a resolution authorizing force or as stand-alone
legislation. If a particular Administration feels that such Congressional activity is-
not feasible (due to, for example, an invasion), it bears a burden in justifying a uni-
lateral course of action. But in a case like the one today, where Congress is able
to meet (indeed, has been meeting to respond to several Administration requests),
this justification for unilateralism does not appear tenable.

CONGRESS HAS NOT AUTHORIZED THE MILITARY TRIBUNALS

The present Military Order relies on the Resolution passed by Congress for legal
support. The Resolution states: "That the President is authorized to use all nec-
essary and appropriate force against those nations, organizations, or persons he de-
termines planned, authorized, committed, -or aided the terrorist attacks that oc-
curred on September 11, 2001, or harbored such organizations or persons, in order

11More recent military precedent also suggests that the civil war was similar to a declared
war, and that charges could be brought in the locality of war. See Opinion of Patrick T. Henry,
Assistant Secretary, Department of the Army, March 6, 2000, available at http:f/
www.surratt.org/documents/muddarmy.pdf ("One might content that the facts Ex Parte
Quirinare distinguishable from those in the Mudd Case [regarding the Lincoln assassination]
because the assassination of President Lincoln did not occur during a time of formally declared
war. However, the state of hostilities we now call the Civil Was was not legally declared at an
end until 1866. At the time of President Lincoln's assassination, Washington D.C. served as the
nation's military headquarters and was a fortified city. It remained under martial law for the
duration of the Civil war. . .Soldiers, for the most part, conducted civil policing in and around
the city. Under these circumstances, conditions tantamount to a state of war existed at the time
of President Lincoln's assassination").

12In this case the President had proclaimed that "enemy belligerents who, during time of
war, enter the United States, or any territory or possession thereof and who violate the law of
war, should be subject to the law of war and to the jurisdiction of military tribunals." 327 U.S.,
at 10. This Presidential order was specifically predicated on a state of war existing between two
bell erent powers.

1 Ymashita also recognized that the very existence of these commissions grew out of
Congress's War Power and not any Executive authority. Id. at 12-13 (noting "Ithe war power,
from which the [military) commission derives its existence" and that the military tribunals had
"been authorized by the political branch of the Government").

14The Court quotes from Winthrop, Milita Law and Precedents, 831 (2d ed. 1920), stating
"it is those provisions of the Constitution which empower Congress to 'declare war' and 'raise
armies,' and which, in authorizing the initiation of war, authorize the employment of all nec-
essary and proper agencies for its due prosecution, from which the tribunal derives it original
sanction. Its authority is thus the same as the authority for the making and waging of war and
for the exercise of military government and martial law." The court thus subscribes to the view
that military commissions derive any authority they have from Congressional sanction under
the war powers. They act only pursuant to Congressional delegation of authority.

16A declaration of war in today's circumstances may be possible. See Prize Cases, 67 U.S 635
666 (1863) ("But it is not necessary to constitute war, that both parties should be acknowledged
as independent nations of sovereign States.").
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to prevent any future acts of international terrorism against the United States by
such nations, organizations or persons." Pub. L. No. 107-40, 115 Stat. 224 §2(a).
This Resolution is patently quite far from a declaration of war, and is limited in
many respects. Significantly, the Resolution passed by Congress,

1) restricts its reach only to "force,"
2) applies only to persons involved in some way in the September 11 at-
tacks, and
3) permits such activity "in order to" avert prospective damage to the
United States.

Now compare the Resolution with the military Order, which,
1) goes well beyond any conceivable definition of "force,"
2) does not confine its reach to persons involved in the September 11 at-
tacks, but goes so far as to permit any terrorist unconnected to the attacks
to be tried before a military tribunal,
3) is entirely retrospective, meting out sentences for past acts, and
4) extends its jurisdiction to places that are not localities of armed conflict.

A tougher question is presented by persons in Afghanistan, for the Use of Force
Resolution when read in conjunction with the Uniform Code of Military Justice
could suggest military jurisdiction for those that are the direct targets of Congress'
Resolution. As I will explain in a moment, this reading is questionable, but the case
is a closer one. But the Military Order goes much, much farther than this, and illus-
trates the precise dangers with unilateral determinations by the Executive. The
Order does not confine its reach to those involved in the September 11 attacks. It
states that individuals subject to the order include anyone whom,

"there is reason to believe...
(i) is or was a member of the organization known as al Qaida;
(ii) has engaged in, aided or abetted, or conspired to commit, acts of inter-

national terrorism, or acts in preparation therefor, that have caused, threat-
en to cause, or have as their aim to cause, injury to or adverse effects on
the United States, its citizens, national security, foreign policy, or economy;
or

(iii) has knowingly harbored one or more individuals described [in the first
two categories above].

Military Order, § 2(a) (emphasis added). There is absolutely no constitutional war-
rant for such a dramatic expansion of the military tribunal's authority to cover indi-
viduals completely unconnected to the September 11 attacks, no matter how broadly
the statutes and precedent can be stretched. This is particularly important in light
of the fact that the Congress explicitly rejected proposed White House langage that
would have authorized a broader use of force. See Lancaster, Congress Clears Use
of Force, Wash. Post, Sept. 15, 2001, at A4. Subsections ii) and iii) of the Military
Order therefore underscore just how important it is for this body to carefully cir-
cumscribe the jurisdiction- and reach of a military tribunal. Without such guidance,
military tribunals can creep far beyond the circumstances of an emergency, sweep-
ing up many unrelated investigations. "Mission creep" can infect not only military
operations that employ force, but also those that involve prosecutors and judges.

In the wake of the martial law of the Civil War, Congress passed the Posse Com-
itatus Act to prevent the military from becoming part of civilian affairs. The Act
states, "Whoever, except in cases and under circumstances expressly-authorized by
the Constitution or Act of Congress, willfully uses any part of the Army or the Air
Force as a posse comitatus or otherwise to execute the laws shall be fined under
this title or imprisoned not more than two years, or both." 18 U.S.C.S. § 1385 (2001).
This Act reflects the underlying presumption against blurring military and civilian
life, unless Congress authorizes otherwise or the Constitution so demands. It is in-
structive that this fundamental law has itself been modified recently with respect
to the War on Drugs and immigration. See 10 U.S.C. §§371-380 (authorizing Sec-
retary of Defense to furnish equipment and personnel to assist civilian agencies in
enforcing drug and immigration laws, but preventing the military, with the excep-
tion of the Coast Guard, from conducting "a search and seizure, an arrest, or other
similar activity"). The Posse Comitatus Act underscores the general presumption
against civilian life becoming subject to military law, unless Congress or the Con-
stitution explicitly say otherwise. The recent Military Order undercuts this post
Civil War tradition, and does so unilaterally.

As previously stated, the Uniform Code of Military Justice (UCMJ) is still, on the
books. It might be thought that the language in the Uniform Code, which recognizes
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the concurrent jurisdiction of military tribunals, 10 U.S.C. § 821,16 constitutes suffi-
cient congressional authorization of them under the rule laid down in Quirin. I have
already explained why Quirin, and its interpretation of the predecessor statute to
the UCMJ, does not come close to justifying the present Military Order. Not only
the facts and opinion in Quirin, but cases decided under the UCMJ itself suggest
that this body has not authorized the military tribunals envisioned in the recent
Military Order.

In United States v. Averette, 19 U.S.C.M.A. 363 (1970), a civilian employee of the
Army was charged with criminal violations in Vietnam and tried by court-martial
under the UCMJ. The United States Court of Military Appeals there decided that,
in determining the applicability of the UCMJ, "the words in time of war' mean. .. a
war formally declared by Congress." Id., at 365 (emphasis added). Further, the court
believed that "a strict and literal construction of the phrase 'in time of war' should
be applied," Id., in the case of the jurisdiction of military courts. The conclusion in
this case was that the hostilities in Vietnam, although a major military action, was
not a formal declaration of war for purposes of the military's jurisdiction. 17 The
Court of Military Appeals followed this line of reasoning is Zamora v. Woodson, 19
U.S.C.M.A. 403 (1970), where it held again that the term 'in time of war means
"a war formally declared by Congress," Id. at 404, and that the military effort in
Vietnam could not qualify as such. The question of whether a terrorist can even
qualify as a belligerent or engage the machinery of the "laws of war" is itself not
clear. See Scharf, Defining Terrorism as the Peace Time Equivalent of War Crimes,
7 ILSA J. Int'l & Comp. L. 391, 392 (2001) ('The key is the 'armed conflict' thresh-
old. By their terms, these conventions do not apply to 'situations of internal disturb-
ances and tensions such as riots and isolated and sporadic acts of violence.' In those
situations, terrorism is not covered by the laws of war, but rather by a dozen anti-
terrorism conventions"). 18

Finally, the United States Court of Claims faced this issue in Robb v. United
States, 456 F.2d. 768 (Ct. Cl. 1972). The Court of Claims held that the decedent's
prior court-martial had not held jurisdiction over him as a civilian employee of the
Armed Forces because "short of a declared war," Id., at 771, the court-martial did
not ossess jurisdiction under the UCMJ.

Thus both civil and military courts have held that the UCMJ's use of the term
"in a time of war" requires an actual, congressionally declared war to provide juris-
diction over civilians for the military courts-martial or tribunals. This strict reading
should also apply to the Court's previous rulings holding the President's power to
convene military tribunals to vest only "in time of war." This strict reading is justi-
fied not only because of the precedent established by the Court of Military appeals
but also in light of the tremendous damage to individual rights the Executive and
the military could create , if military courts could be convened without explicit Con-
gressional authorization

'5 The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive

military commissions, provost courts, or other military tribunals of concurrent jurisdiction with
respect to offenders or otfenses that by statute or by the law of war may be tried by military
commissions, provost courts, or other military tribunals." 10 U.S.C. § 821.

171n a rather different setting, the military courts have found that a substantive offense,
sleeping at one's post during time of war, was possible during the Korean War. United States
v. Bancroft, 3 U.S.C.M.A. 3 (1953). The Court pointed to many indicia of a wartime situation,
including specipi "national emergency legislation." Id., at 5. See also United States v. Ayres, 4
U.S.C.M.A. 220(1954) (following Bancr6ft). Averette is not modified by Bancroft or Ayres, as
Averette is the more recent case and was explicitly decided in light of these other case. While
members of our military might be subject to additional punishment based on statutes that ag-
gravate penalties during wartime, to apply the jurisdiction of the UCMJ to those not ordinarily
subject to it requires an affirmative act of Congress. Averette, at 365 ("We emphasize our aware-
ness that the fighting in Vietnam qualifies as a war that word is generally used and understood.
By almost any standard of companson-the number of persons involved, the level of casualties,
the ferocity of the combat, the extent of the suffering, and the impact on our nation-the Viet-
namese armed conflict is a major military action. But such a recognition should not serve as
a shortcut for a formal declaration of war, at least in the sensitive area of subjecting civilians
to military jurisdiction.")

The Averette ruleing means that when the constitutional rights hang in the balance, courts
should read statutes as narrowly to avoid violating these rights unless congressional intent is
lear. The term "time of war" is ambiguous, and as such, should be read narrowly as requiring

a congressional declaration of war before constitutional rights are abrogated in the name of na-
tional security. Congress must speak clearly if it wishes to constrain, or allow the Executive to
constrain, civil rights through its war powers.

18Making the laws of war applicable to terrorists may also raise problems, including possibly
providing them with the "combatant's privilege,"under which combatants are immune from pros-
ecution for common crimes, and prisoner of war status upon detention. Scharf, supra, at 396-
98.
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After all, many would be surprised to learn that the Administration is arguing
that this Body has already ratified military tribunals for terrorists. The dusting off
of an old statute passed for an entirely different purpose and in another era raises
significant constitutional concerns when that statute is used to justify the depriva-
tion of individual rights. The Supreme Court often speaks in terms of "clear state-
ment" rules: if the legislature wants to deprive someone of a constitutional right,
it should say so clearly, otherwise the legislation will be construed to avoid the con-
stitutional difficulty. E.g., Kent v. Dulles, 357 U.S. 116, 129-30 (1958) (holding that
the Secretary of State could not deny passports on the basis of Communist Party
membership without a clear delegation from Congress, and that this permission
could not be "silently granted') (emphasis added).' Without a clear statement by
this Congress about the need for military tribunals, it will be difficult for a civilian
court to assess the exigencies of the situation and to determine whether the cir-
cumstances justify dispensing with jury trials, grand juries, and the rules of evi-
dence on habeas review.

Even if there is some ambiguity in the UCMJ about the meaning of "time of war,"
standard principles of legislative interpretation would counsel reading the statute
to avoid constitutional difficulties, and mean that the President lacks authority.20

As Justice Jackson put it in his concurrence in Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 673 (1952), in the zone of twilight between the powers of Con-
gress and the President, "any actual test of power is likely to depend on the impera-tives of events and contemporary imponderables . One of these imperatives is

the preservation of individual rights. In Valentine v. United States ex rel Neidecker,
299 U.S. 5 (1936), the Court considered the Executive's power to extradite under
a treaty where the treaty did not provide for such extradition. Although this case
took place before Youngstown, it is clear that this Executive action would fall into
Jackson's zone of twilight. The Court did not allow the extradition because of the
trampling of individual rights: "the Constitution creates no executive prerogative to
dispose of the liberty of the individual. Proceeding against [an individual] must be
authorized by law. . . .It necessarily follows that as the legal authority does not
exist save as it is given by, an act of Congress. . .[i]t must be found that [a] stat-
ute. . .confers the power.' Id. at 9; see generally Silverstein, Imbalance of Powers
115-16 (1997) (stating the proposition that when it comes to individual liberties, the

'Dames &-Moore v. Regan, 453 U.S. 654 (1981) loosened the definition of "implied Congres-
sional authorization" somewhat but did not find that lack of Congressional voice would con-
stitute implicit authorization. The decision expressly disclaimed any attempt to use its precedent
in other cases: "we attempt to lay down no general 'guidelines' covering other situations not in-
volved here, and attempt to confine the opinion only to the very questions necessary to decision
of the case." Id., at 661. In Dames, a case in which a constitutional right was probably not at
stake, the Court approved an Executive Order which terminated all litigation between United
States nationals and Iran in return for the establishment of a claims tribunal to arbitrate the
disputes. The Court did not find explicit authorization by Congress but grounded a finding of
implied authorization in the fact the Congress had passed the International Claims Settlement
Act of 1949 which approved another executive claims settlement action and provided a proce-
dure to implement future settlement agreements. Also, the legislative history of the Inter-
national Emergency Economic Powers Act (IEEPA) showed that Congress accepted the authority
of the President to enter into such settlement agreements. Id. In the current case, Congress has
passed no such legislation which recognizes or ratifies the President's authority to convene mili-
tary tribunals without a declaration of war, and the constitutional rights at stake are signifi-
cant. As such, implicit approval of Congress cannot be found here as it was in Dames & Moore.

2OA comparison between the Military Order and President Truman's seizure of the steel mills
via Executive Order is instructive. The Supreme Court declared Truman's Executive Order un
constitutional because it "was a job for the Nation's lawmakers, not for its military authori-
ties. . . .In the frame work of our Constitution, the President's power to see that the laws are
faithfully executed refutes the idea that he is to be a lawmaker." Youngstown, supra, at 587
(majority cop. per Black, J.). Even though legislative action might "often be cumbersome, time-
consuming, and apparently inefficient," Justice Douglas stated, that was the process our Con-
stitution set up. See id., at 629; see also id. ("The doctrine of the separation of powers was
adopted by the Convention of 1787, not to promote efficiency but to preclude the exercise of arbi-
trary power. .. to save the people from autocracy") (quoting Brandeis, J., Dissenting in Myers
v. United States). See also Youngston, id., at 650 (Jackson, J.. concurring) ('Aside from suspen-
sion of the privilege of the writ of habeas corpus. . .(the founders made no express provision
for exercise of extraordinary authority because of a crisis. I do not think we rightfully may so
amend their work, and, if we could, I am not convinced it would be wise to do so. . . .[The
President of the [German) Republic, without concurrence of the Reichstag, was empowered tem-
porarily to suspend any or all individual rights if public safety and order were seriously dis-
turbed or endangered. This proved a temptation to every government, whatever its shade ofpinion, and in 13 years suspension of rights was invoked on more the 250 occasions. Finally,

itler persuaded President Von Hindenberg to suspend all such rights, and they were never re-
stored. ).
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Court is hesitant to defer to the Executive in the absence of specific Congressional
mandate).

2 1

In the current case, the Executive Order is made applicable even to resident
aliens who are constitutionally vested with due process rights. As such, the Court
should be wary of allowing the Executive to unilaterally abrogate these individual
protections.

22

Finally, if the UCM, were stretched to give the President power to create a tri-
bunal in this instant.e, it would leave the statute so broad as to risk being an uncon-

. stitutional delegation of power. Such a statute would leave the President free to de-
fine a "time of war," grant him the discretion to set up military tribunals at will,
bestow upon the Executive the power to prosecute whomever he so selects in a mili-
tary tribunal, and give him the power to try those cases before military judges that
serve as part of the Executive Branch and perhaps even the ability to dispense with
habeas corpus and review by an Article III court. It would be a great and
unbounded transfer of legislative power to the Executive Branch, a claim that every
defendant before the tribunal would raise repeatedly. See Clinton v. City of New
York, 118 S. Ct. 2091, 2108-10 (Kennedy, J., concurring); Industrial Union Dep't,
AFL-CIO v. American Petroleum Inst., 448 U.S. 607, 687 (1980) (Rhnquist, J. Con-
curring); American Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 545 (1981)
(Rehnquist, J., dissenting); California Bankers Ass'n v. Schultz, 416 U.S. 21, 91-93
(1974) (Brennan, J., dissenting).

There is 6ne other aspect of the Military Order that is constitutionally troubling:
its secrecy. 23 Government secrecy is a tremendously dangerous, though important,
power. The Constitution was designed to avoid secrecy when the criminal process
has been engaged. Our Founders feared secret trials, knowing that the impulse
would be too great for the prosecutor to abuse his powers. See U.S. Const., Am. VI;
cf., Morrison v. Olson, 487 U.S. 654, 728-29 (1988) (Scalia, J., dissenting).

When criminal trials take place in open court in front of a jury of one's peers,
a tremendous checking function exists. Yet the Military Order scraps all of this, and
permits trials to be conducted in secret, without the attention of press or peers.

thing will check the power of the prosecutor in these trials. Our enemies will call
them "show trials" to cover up for our government's failures, our friends will wonder

2 1 The Pentagon Papers Case, N.U. Times Co. v. United States, 403 U.S. 713 (1971), also un-
derscores the constitutional problems with unilateral executive action. In that case, the Court,
in a per curiam opinion, denied the President an injunction to block the New York Times and
the Washington Post from publishing certain documents which the Administration claimed
would be damaging to the military effort in Vietnam. Justice Brennan observed that the Execu-
tive acted without authorization from Congress. Previously, Congress had considered legislation
which would have made such disclosure criminal. Brennan stated that "lif the proposal. . had
been enacted, the publication of the documents involved here would certainly have been a crime.
Congress refused, however, to make it a crime." Id. at 746. Justice Douglas indicated that the
case might have been different with specific Congressional authorization, stating thereee
is. . .no statute barring the publication by the press of the material which the Times and the
Post seek to use." Id. at 720. Douglas also conceded that a state of declared war might authorize
such action on the part of the Executive when he state "[tihe war power stems from a declara-
tion war. . . .Nowhere (in the Constitution] are presidential wars authorized. We need not de-
cide therefore what leveling effect the war power of Congress might have." Id. 722. Similarly
here, a declared state of war vests the President with the power to abrogate some Fifth Amend-
ment rights but in the absence of such declaration of war or specific Congressional authoriza-
tion, the Executive's attempt to remove Fifth Amendment protections through the use of mili-
tary tribunals is constitutionally problematic.22 Additionally, if one subscribes to Justice Murphy's view that the Fifth Amendment protects
all people accused by the Federal Government and "[o exception is made as to those who are
accused of war crimes or as to those who possess the status of any enemy belligerent," then
it would be logical that the Executive not be allowed to unilaterally abrogate individual rights
of even non-resident aliens. In re Yamashita, 327 U.S. at 26 (Murphy, J., dissenting) (stating
that "{tihe immutable rights of the individuals, including those secured by the due process
clause of the Fifth Amendment, belong not alone to the members of those nations that excel
en the battlefield or that subscribe to the democratic ideology. They belong to every person in
the world, victor or vanquished, whatever may be his race, color or beliefs. They rise above the
status of belligerency or outlawry. They survive any popular passion of frenzy of the mo-
ment. . . .Such is the universal and indestructible nature of the rights which the due process
clause of the Fifth Amendment recognizes and protects when life or liberty is threatened by vir-
tue of the authority of the United States.").23There is also a second strain of unilateralism in the Military Order, that of unilateralism
in our foreign policy. Spain has already refused to extradite suspects in the September 11 inves-
tigation until America promises not to subject them to a military trial. The upshot of the mili-
tary order may be to weaken not strengthen, our ability to conduct thorough investigations, to
interview material witnesses, and prosecute those responsible. Again, these costs of the tribu-
nals may be worth it, but these are the types of determinations that are appropriate for Con-
gressional oversight.
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why American justice cannot handle those who are obviously culpable. And a dubi-
ous precedent will be set that gives the President the power to establish these tribu-
nals in circumstances untethered to formal declarations of war. If the circumstances
demand secret trials, this body can so authorize them. Our Constitution and laws
necessarily require many procedures before the cloak of government secrecy can be
worn.

ATTORNEY GENERAL ORDER No. 2529-2001 RAISES SERIOUS CONSTITUTIONAL CON-
CERNS AND JEOPARDIZES THE CRIMINAL CONVICTIONS OF THOSE RESPONSIBLE FOR
TERRORISM

A similar analysis of executive unilateralism applies to Attorney General Order
No. 2529-2001. This regulation was announced with no legislative consideration
whatsoever. It comes close to infringing both Fourth Amendment right to privacy
and the Sixth Amendment right to counsel. Those who are the subject of the rule
have not been charged with a crime, for the order permits monitoring of "inmates,"
defined under this rule to include not merely criminal convicts, but anyone "held
as witnesses, detainees or otherwise." The government is currently detaining well
over 1000 individuals, some on immigration violations, some as possible suspects,
and still others who are material witnesses, all of whom are subject to such moni-
toring. The monitoring may occur, not on a probable cause standard, but whenever
the Justice Department determines that "reasonable suspicion exists to believe that
an inmate may use the communications with attorneys. . .to facilitate acts of ter-
rorism." Id. Moreover, the determination that someone is too threatening to speak
privately with counsel is made not by a judge, but by the executive branch acting
unilaterally, in contradistinction to other legislative procedures such as the Foreign
Intelligence Surveillance Act (FISA).

Again, this dramatic order, if carefully circumscribed, might be justified on na-
tional security grounds, but it is the type of action that requires legislation, not a
unilateral decision by the Executive Branch. After all, "the attorney-client privilege
under federal law [isl the oldest of the privileges for confidential communications
known to the-common law." United States v. Zolin, 491 U.S. 554, 562 (1989).

My analysis here will not dwell on judicial cases, for a good reason, there are
none. The Government has not issued such a sweeping ruling in its entire history.
All previous precedents pale in comparison to the major change of law issued by the
Attorney General. To be sure, there are indications that both the Fourth Amend-
ment and Sixth Amendment are violated when the government monitors conversa-
tions between attorneys and their clients. But my argument is really one based on
common sense: such an intrusion into private affairs can only be justified by compel-
ling circumstances. Standard separation of powers principles suggest that such a
justification be announced by Congress, in the form of law, and enforced at the dis-
cretion of the President.

While defenders of the regulation have pointed out that separate teams for "pre-
vention" and "prosecution" will be set up, the result of this form of monitoring is
to chill the relationship between attorney and client. Confidentiality is the essence
of re resentation in this privileged relationship. As a result of the new regulation,
people will not be able to consult their lawyers without the risk of a government
agent listening to their conversation. The conversation might be about the most pri-
vate matters imaginable-a divorce created in part by the government's detention,
for example. A long tradition has prevented the government from intruding into con-
versations between lawyer and client, for such matters may be deeply private ones,
subject to traditional fourth amendment protection. Amar & Amar, The New Regula-
tion Allowing Federal Agents to Monitor Attorney-client Conversations: Why it
Threatens Fourth Amendment Values, Find law, Nov. 16, 2001, at http://
writ.news.findlaw.com /amar/20011116.html.

Without the order, clients might talk to their lawyers about arranging plea bar-
ains and other deals in exchange for information about future plots of terrorism.
in the wake of the Regulation, these conversations may conceivably to dry up, re-

sulting in the government receiving less, not more, information. Again, the Justice
Department might have special reason to discount this risk, and special reason to
believe that clients are passing messages through their attorneys. But if so, it is up
to them to make that case to this Body.

As anyone who has worked with intelligence data knows, there are often mis-
takes. This is natural given the shadowy world of informants and purchased infor-
mation, and circumstances in the wake of September 11 may justify holding people
in detention on the basis of such data, despite these mistakes. But to go farther
than this, and to abrogate the historic relationship between attorney and client in
the name of national security, threatens constitutional freedoms, and, indeed, may
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threaten the criminal convictions of these individuals. This is particularly the case
when a series of less restrictive alternatives exist to the regulation. See Amar &
Amar, supra (discussing "cleared counsel" approach in Classified Information Proce-
dures Act and videotaping of attorney/client conversations that could become review.
able ex parte by a judge).

Congressional legis action authorizing such searches will undoubtedly put such a
regulation on stronger constitutional footing. The Fourth Amendment focuses on
reasonableness, and one way in which courts assess reasonableness is by looking to
Congress. Because there is a "strong pre-sumption of constitutionality due to an Act
of Congress, especially when it turns on what is 'reasonable,"' United States v. Di
Re, 332 U.S. 581, 585 (1948), the Court has in certain circumstances chosen to
"defer to [the] legislative determination" about the safeguards necessary for
searches and seizures under a particular regulatory scheme. Donovan v. Dewey, 452
U.S. 594, 603 (1981). see also Amar, Fourth Amendment, First Principles, 107 Harv.
L. Rev. 757, 816 (1994) ("Legislatures are, and should be, obliged to fashion rules
delineating the search and seizure authority of government officials. . .. In cases of
borderline reasonableness, the less specifically the legislature has considered and
authorized the practice in question, the less willing judges and juries should be to
uphold the practice."). Without legislative approval, by contrast, courts may well
frown on such an unprecedented intrusion into privacy. See Coplon v. United States,
191 F.2d 749 (D.C. ir. 1951) (Sixth Amendment violated by government intercep-
tion of private telephone consultations between the accused and lawyer); Hoffa v.
United States, 385 U.S. 293, 306 (1966) (assuming without deciding that Coplon is
correct).

While some have claimed that United States v. Noriega, 764 F. Supp. 1480 (S.D.
Fla. 1991) justifies the immense monitoring order involved here, a close reading of
Noriega reveals otherwise. It is telling that the main precedent cited by defenders
of the regulation is a district court opinion from a single district in Florida. In the
case, former Panamanian dictator Manuel Noriega claimed that the interception of
his phone calls while in prison (but not those with his attorneys) violated his Fourth
Amendment right, and that his Sixth Amendment right was violated when con-
versations with his attorneys were intercepted. The district court decision dismissed
the latter claim because the government did not intentionally intercept the attorney/
client phone calls, see 764 F. Supp., at 1489, a claim that tb, , government can in
no way make today. The AG Regulation contemplates intentional monitoring of
these conversations. The Fourth Amendment claim Noriega put forth was not at all
about monitoring of attorney/client conversations, Id., at 1490, and therefore did not
decide the difficult issue raised by the Attorney General's Regulation. Moreover, the
Noriega monitoring was done under very limited circumstances where probable
cause was almost certainly met and the search was as reasonable as the facts were
unusual. Noriega did not concern a sweeping order such as the one involved today,
which, again, targets even those held as material witnesses.

In this respect, a comparison with FISA is helpful. When the Circuit Courts were
in conflict on the question of whether the President has inherent authority to con-
duct surveillance without a prior judicial screen, compare Zweibon v. Mitchell, 516
F.2d 594 (D.C. Cir. 1975) (disclaiming executive power) with United States v.
Butenko, 494 F.2d 593 (3d Cir. 1974) (upholding it), Congress and the President
compromised in thg Foreign Intelligence Surveillance Act of 1978. The Act rejected
the notion that the executive may conduct surveillance within the U.S. unbridled
by legislation.2 4 FISA was re-affirmed and amended just last month with the pas-
sage of the USA PATRIOT Act.

The approach taken with the passage of FISA disclaifined any pretense of
unilateralism. At that time, the Senate Judiciary Committee declared that the FISA
was a "recognition by both the executive branch and the congress that the statutory
rule of law must prevail in the area of foreign intelligence surveillance."." S. Rep.
No. 95-604, at 7 (1977) (emphasis added). The Senate Intelligence Committee an-
nounced that the FISA represented a "legislative judgment that court orders and
other procedural safeguards are necessary to insure that electronic surveillance by
the U.S. government within this country conforms to the fundamental principles of
the Fourth Amendment." S. Rep. No. 95-701, at 13 (1978).

Speaking for the executive branch before this Committee, Attorney General Bell
himself agreed to this judgment, praising the Act because "'for the first time in our
society the clandestine intelligence activities of our government shall be subject to
the regulation and receive the positive authority of a public law for all to inspect."'

24 See Pub. L. No. 95-511, 92 Stat. 1783 (codified as 50 U.S.C. §§ 1801-11 (2001)); Americo
R. Cinquegrana, The Walls (and Wires) Have Ears: The Background and First Ten Years of the
Foreign Intelligence Act of 1978, 137 U.Pa. L. Rev. 793 (1989).
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Id. at 7 (citation omitted). He praised it because, as he said, "'it strikes the balance,
sacrifices neither our security nor our civil liberties, and assures that the abuses
of the past will remain in the past and that the dedicated and patriotic men and
women who serve this country in intelligence positions, often under substantial
hardships and even danger will have the affirmation of Congress that their activities
are proper and necessary."' Id. (emphasis added). Again today, we find ourselves in
a world where we need recognition both by the President and by Congress that the
statutory rule of law must prevail in the area of foreign intelligence surveillance.
The world is not so different today that we do not need the "positive authority of
a public law for all to inspect," or that we do not need procedural safeguards to pro-
tect against the abuses of the executive branch.

Twenty-four years ago this Committee spoke that it wanted to "curb the practice"
by which the President and the Attorney General may disregard the Bill of Rights
on their "own unilateral determination that national security justifies it." S. Rep.
95-604, 6t 8-9 (emphasis added). The executive branch at that time agreed, and
since that time the judiciary has protected that deference to legislative judgment.
A similar course of action is appropriate today.

THE POSSIBILITY OF LEGISLATIVE REVERSAL OF EITHER EXECUTIVE DECISION DOES
NOT MAKE THEM CONSTITUTIONAL

The Congress today retains some formal power over both the Military Order and
the Attorney General Regulation and can use legislation to reverse them. But this
possibility does not transform either Executive decision into a constitutional one.
The Executive Branch has acted ultra vires in issuing both of these decisions, and
both lack the appropriate constitutional stature to survive separation of powers
scrutiny. The speculative possibility of a Congressional reversal cannot make an act
of the Executive constitutional. (If President Clinton during a budget deadlock got
frustrated and decided to proclaim his budget proposal the law of the land, and di-
rected his Secretary of Treasury to begin disbursements, Congress would of course
have the power to trump his "budget" with one of their own: but the existence of
its trumping power wouldn't make the President's initial action constitutional.) In-
deed, President Truman's Order to seize the steel mills could have been reversed
by Congress (a possibility explicitly invited by President Truman-in contradistinc-
tion to the recent Administration actions-who sent messages to Congress stating
that he would abide by a legislative determination to overrule his Executive Order).
The dissent in Youngstown made much of Truman's overture to Congress, but that
did not stop the Supreme Court from declaring President Truman's action unconsti-
tutional for overstepping his authority.

Furthermore, there may be all sorts of barriers to Congressional reversal: trials
might be underway, in which case a Congressional reversal might create double
jeopardy problems, or the Congress might not want to set up a dangerous confronta-
tion between the branches in a time of national crisis. A Congressional reversal
would require not a simple majority, but a two-thirds one (because a President
would have the power to veto the legislation proposing the reversal), therefore such
a reading of the Constitution would work a subtle but dangerous transformation in
power away from the Congress and toward the President. A future President could
then set up military tribunals in a national crisis, declaring, for example, the "War
on Drugs" to require military tribunals for narcotics traffickers, and the Congress
would have to attain a two-thirds majority affirmatively reverse such a determina-
tion. The Separation of Powers is designed precisely to guard against such transfers
of constitutional authority. Particularly because our constitutional traditions are
evolving ones, it is dangerous for one person to be given the authority to freeze the
Constitution at a single moment in time. This body is uniquely equipped to assess
the meaning of constitutional guarantees, such as the Fourth, Fifh and Sixth
amendmentss , in light of contemporary circumstances.

CONCLUSION

Given the national importance and fundamental commitment to Constitutional
values, the better course of action is for the President to only act in this area when
his powers are at their highest ebb, namely, when he acts with the approval of the
co-eqval legislative branch. Youngstown, 343 U.S. at 635 (Jackson, J., concurring)
(when the President acts with explicit authorization of Congress, "his authority is
at its maximum, for in includes all that he possesses in his own right plus all that
Congress can delegate."). Even though I am a supporter of the unitary executive
theory, which generally endorses a broad view of constitutional powers of the Presi-
dent, the Military Order and AG Regulation go too far.
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The Executive Branch should therefore, at a minimum, decline to enforce either
the Military Order or the Attorney General regulation until this body has expressly
authorized these methods. The Congress should then immediately take up the ques-
tion of whether these methods are necessary and proper, and give due weight to the
views of the Administration on this point. A united Executive-Legislative determina-
tion, just as with FISA, the USA PATRIOT Act, and other major national-security
decisions, will best safeguard individual liberty for the future and prevent convic-
tions from being overturned in the ongoing terrorism investigations. At the very
minimum, Congress should consider enacting legislation similar to the War Powers
Act and laws governing covert activity, so that the President is required 1) to notify
some or all members of Congress quickly when military tribunals are initiated, and
2) to provide details of the cases to this body so that it may perform its oversight
function.

In conclusion, like most all Americans, I believe the Administration is trying to
make the best calls that it can. But that's part of the point: Our Constitutional de-
sign can't leave these choices to one man, however well intentioned and wise he may
be. We do not live in a monarchy. The structure of government commits wide-rang-
ing decisions such as this to the legislative process. To say this is not to be "soft
on terrorism," but actually to be harder on it. We cannot afford to jeopardize our
beliefs, or to risk accusations of subverting our constitutional tradition, simply be-
cause one branch thinks it expedient.

Chairman LEAHY. Thank you very much, Professor.
Let me ask you, General Barr-I know you have long supported

the idea of military tribunals-when did you first consult with the
administration on the option of military tribunals, this administra-
tion?

Mr. BARR. Well, I didn't consult with anybody. I reminded people
of work that had been done previously in the Department on this
topic.

Chairman LEAHY. Reminded people just on the street or people
in the administration?

Mr. BARR. Staff people in the administration.
Chairman LEAHY. And when did you do that?
Mr. BARR. After September 11.
Chairman LEAHY. Shortly thereafter?
Mr. BARR. Yes.
Chairman LEAHY. General, I am thinking back to the time when

you were Attorney General under former President Bush. We went
through Desert Storm and Desert Shield, facing thousands of peo-
ple that we were in open conflict with.

Let me ask you, did former President Bush ever issue a similar
order for military tribunals during Desert Storm or Desert Shield?

Mr. BARR. No.
Chairman LEAHY. What about after the bombing of Pan Am

Flight 103 over Lockerbie, Scotland?
Mr. BARR. No. It was in that context which we explored the pos-

sibility because we looked at the Nuremberg model and considered
setting up a joint military tribunal.

Chairman LEAHY. And did you recommend that to the President?
Mr. BARR. No, because my informal contacts with the Scots indi-

cated they were not interested in doing that, primarily because of
the death penalty.

But the Iraqi war is a good example. That was not a declared
war, but I think it would be ridiculous to say that if the Republican
Guards had stained executing American prisoners or pilots that
had been shot down that we would have been powerless to convene
military courts to try them for those violations of the laws of war.
Our only option would not have been, as some seem to suggest,



111

bringing back Republican Guard members and trying them in our
civilian courts.

There has never been a circumstance I am aware of of an armed
foreign combatant waging war against the United States having
been tried for war crimes in a civilian court.

Chairman LEAHY. But I think you have heard the testimony
that, the way it is drafted, this could go well beyond an armed com-
batant directing actions against the armed forces of the U.S.

Mr. BARR. Not at all. I think Mike Chertoff was referring to one
of FDR's orders. FDR issued two orders. One of them was ex-
tremely broad. The second one was the one that was directed at
these specific Nazis. His first one was sweeping and applied to any-
body who was a resident of a country at war against the United
States who attempted to enter the United States for the purpose
of carrying out hostile or warlike actions.

So I think that the President's order applies to people who com-
mit war crimes; that is, they have to be in a state of unlawful bel-
ligerency against the United States and commit war crimes that
are triable in military tribunals. The order says that in Section 4.

Chairman LEAHY. Do you agree with that, Mr. Heymann?
Mr. HEYMANN. Well, no, I don't think they have to be war crimes.

I think the order plainly applies to any terrorist act, but the big
problem is that you don't know whether the guy is a terrorist or
not.

Israel killed a Norwegian waiter on the mistaken ground that he
was one of the people responsible foi the Munich Olympics mas-
sacre of the Israeli athletic team.

This order applies to any of 20 million people, unreviewable,
whom the President believes are terrorists or have helped terror-
ists or were terrorists or used to harbor terrorists. And it is the
power; it is not how it is being exercised.

I think your first question is whether you are going to address
the claim of power of the President or whether you are going to ad-
dress its likely use, limited to a relatively few people. And I agree
with former Attorney General Barr that I don't think there is an
obligation to bring them back from Afghanistan. But the claim of
power reaches 20 million people living in the United States and
anyone in Spain, France, or Germany, and it applies to indefinite
detention without trial, without the immigration grounds we are
now using, as well as to military trials. It is an extraordinary claim
of power.

Chairman LEAHY. Well, since I am going to follow the lights very
strictly for everybody, I will stop at that point and not do a follow-
up.

Senator Hatch?
Senator HATCH. Mr. Silliman, if I understand your testimony cor-

rectly, you are willing to accept that the President can, consistent
with our laws and our Constitution, establish military tribunals to
try those accused of violating the "law of war."

Mr. SILLIMAN. That is correct, Senator.
Senator HATCH. But, apparently, your objection to the President's

order is that we were not technically at war with Al Qaeda until
after they orchestrated the September 11 attacks. Your analysis
appears to me, at least, to lead to the perplexing result that the
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President could lawfully order trial by military tribunal for terror-
ists who commit war crimes after the September 11 attacks, but
cannot try them by military tribunal for the September 11 attacks
themselves.

Here is where I find it difficult to believe that our laws would
command such a perverse result: Even if I were inclined to accept
your analysis, I wonder how you deal with the following fact. The
President did not premise his order exclusively on the September
11 attacks. Rather, his order explicitly states, "international terror-
ists, including members of Al Qaeda, have carried out attacks on
United States diplomatic and military personnel and facilities
abroad and on citizens within the United States."

Now, the question is, is it your position that it is the province
of this Congress to second-guess the President's factual determina-
tion as to when a state of war came into being?

Mr. SILLIMAN. No, Senator. Let me try to explain. My analysis
is based on a distinction between what we would call and have
called terrorist acts, such as the initial bombing of 1993. The bomb-
ing of our embassies in Tanzania and Kenya in 1998 and the bomb-
ing on the USS Cole are but examples of this.

Senator HATCH. Right.
Mr. SILLIMAN. Now, I suggest that the problem is that every time

we have looked at violations of the law of war, it has been within
the context of dealing with state actors. We are dealing with non-
state actors here, and what I am suggesting is that on the 11th of
September we dealt with 19 terrorists who committed a horrendous
act against the World Trade Center and the Pentagon. I concede
that, but we were not yet at a state of armed conflict.

I agree with the comments that we need not be in a declared
war. I think all would agree with that, but we were not at that mo-
ment in a state of armed conflict with any kind of recognized enti-
ty. And it interests me that in thejoint resolution of the Congress
and in the President's signing order in the declaration "of emer-
gency issued, there is not one mention of violations of the law of
war. Continually, the reference is to terrorist acts, terrorist acts,
terrorist acts.

The rhetoric of war against terrorism has now been extended to
create a legal predicate for violations of the law of war, and I am
unwilling to go that far. I believe, as I suggest in my statement,
Senator, that the Congress could, in fact, define violations of the
Law of Nations which go far beyond the law of war to include ter-
rorist acts, and could do so either in Article 21 of the Code for Mili-
tary Commissions or in Article 18 to provide for courts-martial, if
the Committee feels that a higher level of due process should be
in order.

That is the province of Congress, but I do admit that the Presi-
dent of the United States, as Commander-in-Chief, has the power
under the law of war to bring into being military commissions, but
only to prosecute violations of the law of war.

Senator HATCH. But you don't think the law of war applies in
this instance?

Mr. SILLIMAN. I do not believe that the law of war applies at 8:47
on Tuesday morning, September 11. It did at some time. My con-
cern, Senator, is as to a prosecution by military commission of of-
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fenses- directly related to that specific attack. That is my concern,
and I fear that if we were to lose a case in a military commission
that it would damage the entire credibility of the President's au-
thority.

Senator HATCH. I don't think we would have much chance of los-
ing the case if we could find the right people. I mean, let's be hon-
est about it.

In your written testimony, you acknowledge that the Secretary
of Defense has not yet established the procedures by which the
military tribunals will operate. You go on to say that the guidelines
and the modes of proof that will be employed by such tribunals will
be different than and inferior to those employed by the military in
connection with the court martial process. I don't know how you
are able to reach that conclusion without knowing the Secretary of
Defense's forthcoming procedures.

Mr. SILLIMAN. Senator, I concede, as has been mentioned several
times this morning, that the Secretary of Defense is seeking guid-
ance and counsel right now to promulgate those regulations. No
one knows to what level of due process he will raise that bar. %

Senator HATCH. But you can't presume that he will not have-
Mr. SILLIMAN. No, Senator. My script is the President's order

itself. As has been suggested earlier in this hearing, it could pos-
sibly have been prudent for the administration to consult with the
Department of Defense in a further and more extensive mode to
bring those due process requirements into the initial iteration of
the order rather than leaving us as we are now to guess.

Senator HATCH. But you could become more supportive if those
due process requirements are met?

Mr. SILLIMAN. I could be more supportive, Senator, certainly of
trials outside this country, and I could be more supportive of trials
within this country with a high degree of due process. However, the
President always has the option of using courts-martial, with the
assistance of legislation from this Committee and other Commit-
tees.

Senator HATCH. Ms. Martin, just one question for you. Many, in-
cluding you, have asserted that the names of each individual being
held on immigration charges should be released. In support of that
argument, you cite the Freedom of Information Act as support for
that argument.

In 1991, the Supreme Court found that the disclosure of
unredacted reports of interviews of Haitian nationals who were
interdicted and returned to Haiti, as to whether they were har-
assed or prosecuted after their return, would have constituted a
clearly unwarranted invasion of privacy. That is in U.S. Depart-
ment of State v. Ray.

In so doing, the Court held, among other things, that disclosure
of the names would publicly identify the returnees, possibly sub-
jecting them or their families to embarrassment in their social and
community relationships, or even to retaliatory action.

Now, my question for you is, is it not reasonable to assume that
the release of the names of those being held on immigration viola-
tions could subject those persons to embarrassment or harm, if and
when they are released?
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Ms. MARTIN. Senator, I think that the problem here is that the
administration and the Justice Department have made repeated
public statements saying that the hundreds of people who have
been arrested have been arrested in connection with a terrorism in-
vestigation and the harm to their reputation will follow from the
fact that they have been identified as being arrested in an inves-
tigation of terrorism, when there isn't, in fact, any evidence linking
them to the investigation of terrorism.

Mr. Chertoff, I believe, correctly stated that there is no legal pro-
hibition against disclosing the names of those who have been de-
tained on immigration violations. The INS, in fact, in implementing
the Supreme Court decision in Ray which you refer to has adopted
a regulation which provides that, although in many situations the
names of immigration detainees will be withheld, that will not be
the case when questions are raised about agency practice. I believe
that that is exactly the situation before us, and that therefore the
names are required to be released under the Freedom of Informa-
tion Act.

Chairman LEAHY. Thank you.
Senator Feingold?
Senator FEINGOLD. Thank you very much, Mr. Chairman. I

would like to ask a question of Professor Katyal and Professor
Heymann.

I am concerned about statements I have read or heard in the
ress recently indicating that one reason that the administration
as moved unilaterally, without authorization or consultation with

Congress, on a number of issues that we have been discussing
today, from issuing an executive order on military tribunals to reg-
ulations on the monitoring of attorney-client communications, ap-
parently is that the administration believes Congress moves too
slowly in considering and making decisions.

Professor Katyal, in your testimony you specifically discuss the
constitutional necessity of the involvement of Congress and the
dangers of unilateral actions by the executive branch in author-
izing military tribunals and monitoring of privileged attorney-client
communications.

I am wondering if both Professor Katyal and Professor Heymann
could comment on the role of Congress in times of crisis or national
emergency and the importance of congressional authorization or
consultation with the executive branch. Obviously, I am interested
in hearing you comment on whether there isn't a valuable delibera-
tive process that Congress brings to our Nation that is always
needed, but is especially vital as the Nation responds to a crisis.

Let's start with Professor Katyal.
Mr. KATYAL. Senator, of course, this body has, after September

11, recalibrated and acted efficiently in things like the USA PA-
TRIOT Act, working with the administration on a very quick basis.
But even if this body were to be a slow one in the future, efficiency
can't be a reason to disregard the Constitution.

President Truman, for example, said that he needed to seize the
steel mills right away because Congress wasn't going to act, and
the Supreme Court struck down that executive order and said that
efficiency can't be a reason for unilateral action. So I think that
this course of conduct is a tremendously dangerous one not just be-
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cause it disregards separation of powers, but also because one day
courts are going to review what this military tribunal does and it
may be the case that in some circumstances a court might find that
this military order is unconstitutional as applied to some of these
people.

Senator FEINGOLD. Thank you.
Professor Heymann?
Mr HEYMANN. Senator Fe.ingold, there are obviously some cases

where the executive has to move more quickly than any delibcra-
tive body of 100, let alone of 535, can act. But the matter of mili-
tary tribunals, particularly as applicable to, as I keep repeating, 20
million non-citizens in the United States is not one of those mat-
ters.

Other countries have emergency powers-they were not written
into our Constitution-that allow the president to bypass the con-
gress and to bypass anything like a bill of rights when the presi-
dent determines there is an emergency. We do not have that in our
Constitution. It was not part of our tradition and I am very proud
that it is not part of our tradition.

Senator FEINGOLD. Thank you, Professor.
Let me now ask a question of General Barr and General Bell. As

I understand the President's military order, anyone that the Presi-
dent designates as a terrorist, for the purposes of the order, would
be subject to the exclusive jurisdiction of a military commission.
This has already been discussed some here on this panel.

As such, this order could conceivably be applied to designated
terrorists or their supporters who have no connection to Al Qaeda
or to the tragic events of September 11.

Now, I would like each of you to address whether you think that
interpretation is correct and, if so, do you think that the President
could or should consider establishing military commissions to deal
with other terrorist-related acts against United States interests
perhaps in the Middle East or in Central America.

General Barr?
Mr. BARR. Senator, I think the President has to find either that

they are members of Al Qaeda or that they are members of other
terrorist organizations that have either already committed or are
in the process of committing significant acts of terrorism which,
under Section 4 of the order, would have to be of a magnitude and
in a context which would make them violations of the laws of war
against the United States. So I don't think it is as sweeping as peo-
ple suggest, that the potential group of people is as sweeping. But
you are right that it is not limited to Al Qaeda.

Senator FEINGOLD. General Bell?
Mr. BELL. I think modified by the word "international" terrorism,

and I think it has to be some act of war. I think again-and I am
not sure you were in the room when I said this-we need to wait
until the Secretary of Defense promulgates his orders and regula-
tions to see what a lot of these things mean. That would be the
time for the Congress to really get into whether this can stand or
whether there ought to be some congressional legislation.

Mr. BARR. Senator, may I just-
Senator FEINGOLD. General Barr?
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Mr. BARR. You may have been out when I mentioned that we
should also bear in mind that if this is used against people in the
United States-and, of course, it could only be used against non-
citizens, but if they are in the United States, then I think the order
allows for the writ of habeas corpus for judicial review.

So when you say exclusive jurisdiction, that is right, but the de-
termination up front that this is properly within the jurisdiction of
the court and there was a reasonable basis for exercising it-Arti-
cle III courts would be open to hear those claims for people in the
United States.

Mr. BELL. I agree with that.
Mr. HEYMANN. Though the order itself was intended to bar all

judicial review.
Mr. BARR. No, that is not right, Phil, because the language in the

order was taken from FDR's order, and the Supreme Court in the
Quirin case did not interpret that language as affecting their abil-
ity under a writ of habeas corpus to review whether jurisdiction
was proper in the military tribunal. What that language does is say
that the person is not entitled to a de novo Article III trial on the
merits.

Senator FEINGOLD. Do you agree with that characterization, Pro-
fessor Heymann?

Mr. HEYMANN. Well, I agree with General Barr that, yes, indeed
there would be habeas corpus review of, number one, whether
these tribunals were constitutionally established, and, number two,
whether the person before them came within the terms of a con-
stitutional tribunal.

Perhaps the order was first written for President Roosevelt. I
certainly believe General Barr on that, but it was written with an
obvious intent to eliminate all judicial review. In other words, any-
one who reads this will think that the United States has gone to
unreviewable military courts.

Mr. BELL. I come at it a little different way. I think there is an
assumption that the President would obey the law, and there is no
law that the President can suspend the writ of habeas corpus. So
that is the way I come at it.

Senator FEINGOLD. Mr. Silliman?
Mr. SILLIMAN. I would agree with Professor Heymann that it is

clear that there could be review by the Supreme Court as to the
jurisdiction of the tribunal, just as in the Quirin case, but that the
order appears to deny that.

There is one point, Senator, I think that has not been raised that
needs to be. The administration has walked a very fine line in
doing two things. It has tried to capitalize on the concept of a war
and acts of war, while at the same time declaring that those in Al
Qaeda are unlawful belligerants, unlawful combatants.

The result of that is that they are denied prisoner of war status
under the Geneva Convention which would require trial by courts-
martial. So what the administration has done is forced these people
into some forum that has minimal due process, and I think that
needs to be clearly understood.

Senator FEINGOLD. Thank you for the extra time, Mr. Chairman.
Chairman LEAHY. Thank you.
Senator Specter?
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Senator SPECTER. Thank you all for coming. I believe this has
been enormously helpful to have this kind of an analysis. I think
that had the analysis been held before the promulgation of the ex-
ecutive order, it would have been framed somewhat differently.

The executive order does purport, I believe, on its face to bar any
judicial review. This is the specific language: "The individual shall
not be privileged to-seek any remedy or maintain any proceeding
directly or indirectly, or to have any such remedy or proceeding
sought on the individual's behalf in any court of the United States."

Now, that is very, very sweeping, but I think it is correct, as
noted by both General Bell and General Barr, that it runs afoul of
the Constitution which has a specific provision to the contrary:
"The privilege of the writ of habeas corpus shall not be suspended
unless, when in cases of rebellion or invasion, the public safety
may require it."

Mr. BELL. And then Congress does it.
Senator SPECTER. Well, that is not what that phrase says, so that

I believe there is a lot to be learned from what we have been talk-
ing about today.

General Bell, I think your comment about no secret trials is very,
very helpful. When the Assistant Attorney General testified, he
talked about the need for secrecy on military secrets, and you have
been very blunt about it: "Will the trials be secret? No, and it is
nonsense to contend otherwise." I believe that this kind of a com-
mentary will be very helpful.

I want to turn for just a minute to the regulations promulgated
by the Attorney General on detention of aliens. There is no distinc-
tion as to legal aliens or illegal aliens, and in a Nation of immi-
grants there are a lot of people who are aliens before they become
citizens. Both of my parents, for example, were aliens when they
got to these shores.

The regulations provide that if an immigration judge authorizes
the release, it is stayed until there is an appeal by the Board of
Immigration Appeals. And if the Board of Immigration Appeals
says the person can be released, then he or she is still not released
when the commissioner certifies the Board's custody to the Attor-
ney General, and then the stay continues until a decision by the
Attorney General. But I do not see any standard for making a de-
termination as to what the Attorney General has in mind.

We questioned earlier today whether the rules were complied
with about publication in the Federal Regster, which did not ap-
pear until after the order was put into effect, and a comment pe-
riod. The language of "reason to believe" may be necessary as a
minimal standard. I am not sure.

What do you think about it, Mr. Heymann? Is "reason to believe"
sufficient without probable cause? We do face a tremendous threat.

Mr. HEYMANN. In the military order, Senator Specter?
Senator SPECTER. Well, military tribunals. That is the standard,

where there is reason to believe that someone is a member of Al
Qaeda or another terrorist organization.

Mr. HEYMANN. The question is whether to take the writing at
this point seriously. It is written as if it is a subjective determina-
tion of the President. That Presidential determination is plainly
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not meant to be reviewable by any court. It says, "when I deter-
mine that I have reasonable suspicion."

Senator SPECTER. Would you require probable cause?
Mr. HEYMANN. If anybody living in the United States were to be

denied civil trails or detainned indefinitely, I would require at least
that.

Senator SPECTER. Well, there is no language of suspicion. It is
just "reason to believe." If somebody said "suspicion," it would be
challengeable immediately. But we do face an enormous threat. We
erhaps ought to give some thought as to some specification per-
aps a little bit beyond "reason to believe."
General Bell, what do you think?
Mr. BELL. Well, some definitions in the regulations would help

because "reasonable suspicion" is an art form and a well-known
term in law because.of use on the borders. We can search an auto-
mobile at the border on reasonable suspicion, for example, but this
says "reason to believe." But you are talking about some immigra-
tion regulations, as I understand it.

Senator SPECTER. The Attorney General's detention of aliens.
Mr. BELL. I view the whole immigration legal system as a quag-

mire.
Senator SPECTER. That is the nicest thing that has cver been

said about it.
[Laughter.]
Senator SPECTER. General Barr, a final question. What do you

think about having a little activity, and perhaps others, too, of the
Department of Justice playing some sort of a role here?

The responsibility for drafting the rules has been sent to counsel
in the Department of Defense. We are into some pretty tricky areas
here, for those of us who have been in the criminal courts or with
military tribunals or with constitutional rights, with all of the con-
tours and complexities.

If you were Attorney General, would you pick up the phone and
say to the Secretary of Defense, I would like to offer you some
help?

Mr. BARR. Absolutely, and I am confident that is going to hap-
pen. I don't know what the process was, but I know from my own
experience that I can't think of an executive order that would be
issued without having some-legal review in the Department of Jus-
tice. I would assume there was some review as to form and legality
of the order.

Now, I think you are really getting at what are the rules of the
game going to be going forward, and it is inconceivable to me that
the Department of Justice will not be heavily involved in consulting
with the Secretary of Defense and giving them their experience in
trying terrorist cases.

Senator SPECTER. Well, the Assistant Attorney General this
morning was not so sanguine about that. He didn't put that in the
mix.

Mr. Heymann, did you have your hand up?
Mr. HEYMANN. Yes. I just wanted to add a word there. Whatever

the Secretary of Defense does, the claim of presidential power is ei-
ther going to be accepted by the Congress and the courts or it isn't,
and it is an extraordinary claim of presidential power.
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The Secretary of Defense may cut it back to reasonable exercises,
and I think these hearings are a very important step in that proc-
ess. But the claim of power here over people all over the world and
20 million people in the United States made on the basis that the
President is asserting seems to me to be something that should not
go unchallenged.

Senator SPECTER. Well, I thank you. I believe it is enormously
helpful to have-I am sorry I didn't get a chance to ask Professor
Silliman or Ms. Martin or Professor Katyal a question, but it is
very helpful to have this kind of mature thinking and questioning,
and to come to a conclusion which accommodates security and con-
stitutional rights.

Thank you.
Chairman LEAHY. Thank you, Senator Specter.
I think as a practical matter, the question of who advises whom

is going to be asked next week. The Attorney General is going to
be before this Committee, and I believe the Secretary of Defense
is going to be before the Armed Services Committee, and I am sure
that they will have the same story. Otherwise, it gets interesting.
But I am sure they will.

General Barr, Professor Heymann, General Bell, Professor
Silliman, Professor Martin and Professor Katyal, thank you very
much. I agree with what has been said here on both sides of the
aisle. Your presence here, all of you, has been extremely helpful.
I know ou have been here a long, long time, and I do want to add
please eel free to add to your transcript. You may get additional
questions. This has been very helpful, on what is probably the most
contentious issue presently before the Congress. So thank you all
very much.

We stand adjourned.
[Whereupon, at 1:32 p.m., the Committee was adjourned.]
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AMERICAN BROADBAND COMPETITION ACT
OF 2001 AND THE BROADBAND COMPETI-
TION AND INCENTIVES ACT OF 2001

TUESDAY, MAY 22, 2001

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The Committee met, pursuant to notice, at 2:05 p.m., in Room

2141, Rayburn House Office Building, Hon. F. James Sensen-
brenner, Jr. (Chairman of the Committee) presiding.

Chairman SENSENBRENNER. The Committee will be in order.
Today, the Committee holds a hearing on H.R. 1698, the "American
Broadband Competition Act of 2001", also known , as the Cannon-
Conyers bill, and H.R. 1697, the "Broadband Competition and In-
centives Act of 2001", also known as the Conyers-Cannon bill.

Last week, Speaker Hastert announced his intention to refer to
this Committee H.R. 1542, the Internet Freedom and Broadband
Deployment Act of 2001, also known as the Tauzin-Dingell bill.
Shortly after the recess, we will hold a hearing on that bill.

We are considering all of these bills because of our jurisdiction
over the antitrust laws. On this Committee, we do not look to regu-
lations to solve economic problems. Rather, we believe in removing
roadblocks to open competition so that markets will solve economic
problems.

It is with that in mind that we turn to the problem of broadband.
I want to ensure that all Americans get high-speed broadband serv-
ice as quickly as possible, while at the same time maintaining com-
petition and choice in that market. Both of the bills before us
today, as well as the Tauzin-Dingell proposal, seek that same goal.
The question is which, if any of them, will work.

Contrary to what some have suggested, I have not decided that
question for myself. Rather, I want to hear all the evidence. In the
last couple of months, I spent a full day at AT&T headquarters in
New Jersey and a full day at SBC headquarters in Texas trying to
learn more about this question. I have scheduled these 2 days of
hearings and am still learning.

Above all, whatever legislation we pass must lead us to a world
in which individual consumers with choices freely decide market
outcomes. At a minimum, we must reverse the Seventh Circuit re-
cent decision in the Goldwasser case. That decision directly con-
tradicts the clear Congressional intent that antitrust laws should
continue in force in this industry. Goldwassor simply reads the
antitrust savings clause out of the law and it must be corrected.
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All who follow this issue should be on notice that the Judiciary
Committee has always exercised its jurisdiction in this area and
will continue to do so vigorously this year. This sector of our econ-
omy achieved its current vibrancy because of the application of the
antitrust laws, specifically in the AT&T breakup decision of the
1980's. Only through the continued application of the antitrust ex-
pertise of this Committee, the Justice Department, and the FTC
will that free market vibrancy continue, and I fully intend to see
that it does.

With that, I will turn to Mr. Conyers for his opening statement,
and in doing so, I would like to thank him and his staff for their
contributions to our jurisdictional efforts in this area. The gen-
tleman from Michigan.

Mr. CONYERS. 1hank you, Mr. Chairman and Members of the
Committee and witnesses and friends. I start off by thanking
Chairman Sensenbrenner for calling the hearing, for exercising ex-
cellent leadership in protecting the Committee's historic jurisdic-
tion over competition in the telecommunications industry.

If you don't like the unregulated monopoly control of your local
telephone market, which leads to high prices, shoddy service, less
innovation, then you'll hate the Tauzin bill, which will create a
mirror image of that exact same monopoly control in DSL
broadband.

A little history. The Bell system was created intentionally as a
monopoly by the government, protected against competition, and it
was sued by the Justice Department three times for antitrust viola-
tions and was judged to be an illegal monopoly by the Federal
courts in 1984, when it was broken into seven regional Bells plus
AT&T.

In 1996, Congress again found the Bells to have monopoly control
over the essential facility of the local loop. A Republican Congress
then said that it was critical to competition that the monopoly's fa-
cilities be open to competitors. Five years after passage of the 1996
law, we have seen the fruits of competition in almost all areas of
telecommunications, with the notable exception of local telephone
service.

What was seven Bell companies and GTE have been reduced by
merger to four behemoths. These companies now control in excess
of 90 percent of the wires into our Nation's homes and businesses.
While innovation has flourished and prices have been slashed in
the area of long distance, exactly the reverse has occurred in the
local network. The road to local competition has been littered with
scores of bankrupt companies and tens of thousands of lost jobs.

The other bill would effectively transfer, effectively duplicate the
monopoly over local telephone service into broadband DSL services.
That's why I say if you don't like the unregulated monopoly control
of your local telephone market, which leads to high rices, shoddy
service, and is less innovative, then you will not like the Tauzin bill
because it effectively eliminates the 1996 requirements in section
251 and section 271 that the local monopoly facilities be open to
competitors. It's a license to monopolists to exclude.

Therefore, the bills introduced by myself and my colleague, Mr.
Cannon, take a different approach. It says that the monopolists
don't get the right to exclude if they control over 85 percent of the



market, market control that would be sufficient for most any court
in an antitrust case utilizing the "essential facility" analysis.

They reiterate the bipartisan consensus that emerged in 1996
that antitrust laws are preserved, that a liberal regulatory appa-
ratus will not insulate a monopolist from antitrust scrutiny, and
the bills provide greater incentives not found in the Tauzin ap-
proach to broadband roll-outs, and the bills provide for a rapid res-
olution of disputes.

Competition should be almost our religion in telecommunications.
It should be our credo. It is the touch-tone for lower prices, better
services, and for unleashing the innovative creativity that has built
our new economy from the ground up, and historically, it has been
the role of this Committee to preserve those basic rules of competi-
tion, and I welcome the testimony of all the witnesses. Thank you,
sir.

Chairman SENSENBRENNER. Thank you.
Chairman SENSENBRENNER. Our panel today consists of four dis-

tinguished witnesses. The first witness is Commissioner Terry
Harvill of the Illinois Commerce Commission. Commissioner
Harvill has a- Bachelor's and a Master's degree from Illinois State
University. Before being appointed to the Commission, he served
on its staff, as well as on the staff of Governor Jim Edgar of Illi-
noig. He was appointed to the Commission in 1998 and serves
through 2003.

Our second witness is Mr. Bill Barr, the Executive Vice President
and General Counsel of Verizon. Mr. Barr has a Bachelor's and
Master's degree from Columbia University and a law degree from
George Washington University. After law school, he clerked for
Judge Malcolm Wilkie of the D.C. Circuit. He has a long and dis-
tinguished career in public service both at the Central Intelligence
Agency and the Department of Justice, culminating with his serv-

-ice as Attorney General of the United States from 1991 to 1993.
Before coming to Verizon, he was with the GTE Corporation and
also in private practice with the Washington law firm of Shaw,
Pittman, Potts and Trowbridge.

Our third witness is Mr. Jeff Blumenfeld, a partner in the Wash-
ington law firm of Blumenfeld and Cohen. Mr. Blumenfeld is a
graduate of Brown University and the University of Pennsylvania
Law School. After serving as an Assistant United States Attorney
and an attorney in the Antitrust Division, he founded his own law
firm in 1984. In that capacity, he represents a wide variety of cli-
ents in the telecommunications field and also serves as an adjunct
professor at the Georgetown University Law School.

Our fourth witness is Mr. John Malone, the President and Chief
Executive Officer of the Eastern Mnagement Group, a tele-
communications consulting firm. He holds a Bachelor's and MBA
degree from the University of Dayton. He spent 10 years with
AT&T before founding his current company in 1979. The firm
consults with all types of telecommunications companies, and Mr.
Malone is recognized as one of the leading consultants in this area.

Gentlemen, would you please all stand and raise your right hand
and take the oath. Do you and each of you solemnly swear that the
testimony that you are about to give to this Committee will be the



truth, the whole truth, and nothing but the truth, so help you,
God?

Mr. HARVILL. I do.
Mr. BARR. I do.
Mr. BLUMENFELD. I do.
Mr. MALONE. I do.
Chairman SENSENBRENNER. Let the record show that each of the

witnesses answered in the affirmative.
Without objection, the Chair is granted authority to recess the

Committee at any time during this afternoon's meeting, and with-
out objection, each of your written statements will be included in
that part of the record where your testimony appears. I would ask
each of you to summarize your testimony in about 5 minutes or so,
and first up is Commissioner Harvill.

TESTIMONY OF THE HONORABLE TERRY S. HARVILL, COMMIS-
SIONER, ILNOIS COMMERCE COMMISSION, CHICAGO, LL-J.
NOIS
Mr. HARVILL. Good afternoon, Mr. Chairman, Ranking Member

Conyers, and other distinguished Members of the Committee.
Thank you for inviting me here today to discuss H.R. 1697, the
"Broadband Competition and Incentives Act of 2001", and H.R.
1698, the "American Broadband Competition Act of 2001." I appre-
ciate the opportunity to provide a State commission perspective on
this important issue.

My name is Terry Harvill and I'm a Commissioner with the Illi-
nois Commerce Com~mission. The Illinois Commerce Commission is
the State of Illinois' public utility agency which is responsible for
several financial and service aspects of investor-owned electricity,
natural gas, telephone, water, and sewer utilities.

I'm also an economist, and as a general premise, I -prefer com-
petition to regulation. I believe that markets should be defined not
y regulators, but by consumers. I believe that markets should be

free from government interference. However, I also believe that
regulation, in the absence of fully-developed competitive markets
and when consistent with the public interest, should be permitted
to function as a substitute for certain aspects of competition. These
two beliefs are not inconsistent.

Congress showed tremendous leadership when it passed the Tele-
communications Act of 1996, a landmark statute that balanced the
concerns of consumers with the competitive interests of many com-
petitive telecommunications companies. The act considers the de-
ployment of telecommunications services in a competitively and
technologically neutral manner. Rather than designating monopo-
listic providers with specific technologies, the act allows consumers
to choose providers and technologies for their telecommunications
needs.

In addition, the act requires Incumbent Local Exchange Carriers,
or ILECs, to grant competitors access to their networks and lease
the components of that network at reasonable prices. After dem-
onstrating their networks are sufficiently open to competition, the
ILECs would then be allowed to enter into the long distance mar-
ket.



Unfortunately, the progress over the past 5 years has been slow.
Explanations for this slow progression vary according to industry
interest. Competitive Local Exchange Carriers, or CLECs, claim
that the ILECs, unwilling to abide by the market-opening provi-
sions of the act, utilize the regulatory and legal process to delay
their market entry and limit their ability to compete. Conversely,
ILECs argue that the lack of robust competition is due, in part, to
the CLECs' defective and inadequate business plans. While a com-
bination of the two is probably--excuse me, while the combination
of the two positions is more likely the case, we're faced with the
reality of sparse and sporadic competition.

Lost in the cacophony, however, is the fact that the act is work-
ing. Over the past several months, the FCC has granted interlata
relief to certain ILECs in four States and a fifth application is
pending. Competition for business consumers is beginning to
emerge for large consumers throughout the cities in the United
States. Although the pace is below the level for which we had
hoped, the act-the fact remains that the Act is functioning as in-
tended. This progress should be allowed to continue. I ask that you
not confuse frustration regarding the slow pace with the mis-
informed conclusion that the act has become counterproductive to
its intended goals.

Today, I call upon you to allow the markets to develop and leave
the act as written. In my opinion, government intercession is not
necessary at this time and would create more harm than good. Spe-
cifically, any major modification to the act or to the competitive
safeguards contained in the act would diminish the vital incentives
for the ILECs to meet their obligations to open their local markets.
Equally important, major modification would also jeopardize the
ability of providers to provide competition to the ILECs.

However, if any modification of the act could be justified, it
_would be to emphasize and provide additional incentives for contin-
ued infrastructure improvements by adding broadband capabilities
to existing networks. One such area for modification is the enforce-
ment provisions intended to induce competitive behavior from the
ILECs. H.R. 1697 and 1698 would not only maintain the core mar-
ket opening requirements of the act, but they would also offer effec-
tive incentives for the deployment of advanced services.

Specifically, H.R. 1697 would prevent any ILEC from entering
the long distance market for either voice or data until its market
share reached 85 percent or below. Correspondingly, 1698 would
enhance the antitrust remedies available to both the Department
of Justice and telecommunications carriers seeking to avail them-
selves to competitive opportunities created by the enactment of the
Telecommunications Act.

The nascent competitive telecommunications market as envi-
sioned by the Telecommunications Act of 1996 should be allowed to
develop as Congress intended. To the extent that broadband serv-
ices continue to be provided over the voice network, the opportunity
for unfettered competition should continue. Without competitive
guidelines, it's unlikely that millions of Americans will ever experi-
ence the intended benefits of the act, and that would be an unnec-
essary travesty.



Thank you, and rd be happy to answer any questions you may
have.

Chairman SENSENBRENNER. Thank you, Commissioner.
[The prepared statement of Mr. Harvill follows:]

PREPARED STATEMENT OF TERRY S. HARVILL

Good afternoon, Mr. Chairman, Ranking Member Conyers, and other distin-
guished Members of the Committee. Thankyou for inviting me here today to discuss
HR. 1697, the "Broadband Competition and Incentives Act of 2001" and H.R. 1698,
the "American Broadband Competition Act of 2001." I appreciate the opportunity to
provide a state commission perspective on these two important pieces of legislation.
My name is Terry Harvill, aid I am a Commissioner with the Illinois Commerce
Commission. The Illinois Commerce Commission is the state of Illinois' Public Util-
ity Commission and regulates several financial and service aspects of investor-
owned electricity, natural gas, telephone, water, and sewer utilities.

I am also an economist, and, as a general premise, I prefer competition to regula-
tion. I believe that markets should be defined not by regulators but by consumers.
I believe that markets should be free from government interference. However, I also
believe that regulation, in the absence of fully developed competitive markets and
when consistent with the public interest, should be permitted to function as a sub-
stitute for certain aspects of competition. These beliefs are not inconsistent.

Congress showed tremendous leadership when it passed the Telecommunications
Act of 1996--a landmark statute that balanced the concerns of consumers with the
competitive interests of myriad telecommunications companies. The Act considers
the deployment of telecommunication services in a competitively and technologically
neutral manner. Rather than designating monopolistic providers with specific tech-
nologies, the Act allows consumers to choose providers and technologies for their
telecommunication needs. In addition, the Act requires incumbent local exchange
carriers or ILECs to grant competitors access to their networks and to lease their
network components at reasonable prices. After demonstrating that their networks
are sufficiently open to competitors, the ILECs would be allowed to enter long-dis-
tance markets.

Unfortunately, pogress over the past five years has been slow. Explanations for
this slow progression vary according to industry interests: competitive local ex-
change carriers or CLECs claim that the ILECs, unwilling to abide by the market-
opening provisions of the Act, utilize the regulator and le al Process to delay their
market entry and limit their ability to compete. Conversely, the ILECs argue that
the lack of robust competition is due, in part, 0 the CLECs' defective and inad-
equate business plans. While a combination of the two positions is more likely the
case, we are faced with the reality of sparse and sporadic competition. Lost in the
cacophony, however, is the fact that the Act is working. Over the past several
months, the FCC has granted interLATA entry to certain ILECs in four states, and
notice of a fifth application was filed just recently. Competition for business con-
sumers is beginning to emerge in the larger cities throughout the United States. Al-
though the pace is below the level for which we had hoped, the fact remains that
the Act is functioning as intended. This progress should be allowed to continue. I
ask that you not confuse frustration regarding this slow pace with the misinformed
conclusion that the Act has become counterproductive to its intended goals.

Today, I call upon you to allow the markets to develop and leave the Act as writ-
ten. In my opinion, government intercession is not necessary at this time and would
create more harm than good. Specifically, any major modification to the competitive
safeguards found in the Act would diminish the vital incentives for the LCs to
meet their obligations to open local markets; equally important, major modification
would also jeopardize the ability of providers to offer competition to the ILECs. As
a result, the imperative competition that has spurred technological innovation, and
thereby propelled the deployment of advanced services, will be delayed or perhaps
suspended. Consumers will ultimately lose, since the expected benefits of the Act,
such as increased consumer choice, better customer service, and reduced prices, may
never materialize.

However, if any modification to the Act could be justified, it would be to empha-
size and provide incentives for continued infrastructure improvements by adding
broadband capabilities to existing networks. One such area for modification is the
enforcement provisions intended to induce competitive behavior of the ILECs. As
written, the Act contains no real _penalties if the ILECs fail to open their markets.
H.R. 1697 and 1698 would not only maintain the core market-opening requirements



of the Act, but they would also offer effective incentives for the deployment of ad-
vanced services.

Specifically, H.R. 1697 would prevent any ILEC from entering the long-distance
market for either data or voice until its market share in the state dropped below
85 percent. This legislation recognizes two critical elements of the emerging tele-
communications market. First, it recognizes th-" fact that DSL and the deployment
of advanced services, as a whole, are dependent on the local loop networks provided
by the ILECs. This legislation would prohibit monopolistic local telephone providers
from expanding their reach into the interLATA data services market without first
showing that their networks are, in fact, open to competition. Second, H.R. 1697 rec-
ognizes the increasing convergence of voice and data transmissions. Given the dif-
ficulty in distinguishing data from voice transmission, any exemption from the Act
could easily be expanded to include basic voice transmissions thereby eliminating
the original intent of the Act. Such a result would prove disastrous for consumers.

In addition, H.R. 1697 would promote competition in rural and underserved areas
by creating incentives for companies to deploy advanced services. To this end, H.R.
1697 develops powerful incentives for the deployment of advanced services to those
areas.

Correspondingly, H.R. 1698 would enhance the antitrust remedies available to
both the Justice Department and telecomwriaications carriers seeking to avail
themselves of competitive opportunities creat ed by the enactment of the Act. By re-
moving any antitrust defenses based on the Communications Act of 1934, and by
banning the joint marketing of advanced telecom services with an ILEC's other tele-
communication and information services and those of its affiliates, H.R. 1698 would
expand the disincentives for anticompetitive behavior by the ILECs. Furthermore,
by creating arbitration panels for the rreolution of disputes based on Section 252
interconnection agreements, the bill would offer the parties a potent alternative to
the state commission processes currently available under the Act. The alternative
dispute resolution process could also provide positive outcomes, such as promoting
consistent policy decisions across a multi-state region and resolving disputes be-
tween carriers more quickly, thereby expediting the development of competition.

The nascent competitive telecommunications market, as envisioned by the Tele-
communications Act of 1996, should be allowed to develop as Congress intended. To
the extent that broadband services continue to be provided over the voice network,
the opportunity for unfettered competition must continue. Without competitive
guidelines, it is unlikely that millions of Americans will ever experience the in-
tended benefits of the Act. That would be an unnecessary travesty.

Thank you.
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The Honorable WJ. 'Billy" Taud
Chairman House Enegy d Coawo Committ
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Washinglt. D.C. 20515

Dew Chairom Taun:

On behalf of the Natitl Association of Regula y Utility Comnisuionm (NARUC). we write 1o
reaffitm our opposition to the Intm I xredom and Broadband D1 ployment Act-"the TaUzin-Dingdl bill."
This bill seriuly tiidernses to key local mnaris opening requiremnt contained in the
Telecomunaicato Act of l996(dhe Act"), and pararte years of ootly arid time-osmuirW liti gtioni
In addition, the bill done nothift to ioulas rd4qoyment of advanced services in rural area&

a H .1542 TiREATS STATE OVERSIGIHT OF VOICE SERVICES AND COULD
]POTENTIALLY RAISE LOCAL PHONE RATES

H.R 1542 preempts state commission uaihority to mlgulte "the rates, chges, ternrm, or conditions
for, or entry into the provision of, any high speed data service or Internet access serm ce, or to regulate the
FACILITIFS used in the provisioe of either scl service.* The next paragraph then sys; 'Nothing in this
section shall be construed to Emit or affect the stathrity of say State to regulate voice telephone eschanI
,ERYICE.S..."

These two sectios comradict one another. The facilities used to provide DSL service are the same
facilities used to provide voice service This contrition between "filbihties" anid "services" will
unquesionably lead to costly litigation over the s-ope of state authority to set local telephone rates When
coupled with the provision to exanip the Bell companies from thek market opening requirements, this bill
will compromise the sule's ablity to sakgud local telephone rates where competitive altenatives do no
exist. The bill's conficting definitions of "isnm " and internment access," only further exacmtes the

2. THIS BILL IPERMTITS BELL COMPANIES TO SOLIDIFY THEIR POSITION AS
DOMINANT PROVIDERS OF VOICE AND DSL SERVICES.

The purported goal of HR. 1542 is k) provide the Bell companies incentives to invest the capital
needed to upgrade their systems for DSL svyC for rurna and tndeserved areas The Bell companies
already control aw lewa 75% of the D.L mre and mos analru epect them to pick up te bulk ofa-, new
DSL busess Exempting them from theis s ring., unbuadling and resale rquirements can only assure
that expectation is realized.
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already opamlg marC apter I I akrupky potectio ad ckvm DSL providers am now out of
busissv. ey, accordLng to a resedy I ed IG1 ComUil t Rapst, the resideva data mae is
still sm with Vei*m re ntigsmd DSL ms of I10.00phum- "even in the first quteof 2001,
mpposedly in die middle of dte doiwno." This bill wil woelmodatte tl

Some Bell compustie we il rehctant to comply with the cuwrt law and open their networks to
new entrans. Exemptng them kin ti maket-opaing obligabon virtually elummtes my hope of local
voice or DSL competit in d Meue. Other el compimies ae commuiti sig ifcam resomes to open
natworks. and we would not ike to on those P ISd, c or disontinued ma reh of this bill.

We agwn urge you so nida the swioas constrants duo bill will place on the ability of stte
cominissions to project commm and pmn competition in th voice and DSL markets.

Thawk you for you coesideralion of ou concerns. If you have any questions about ie sem of
broadband deployment, local competition, or service quality in your district, please do not hesitate to contact
any one of us or your mat commimm.

Joan Smith. Chair
NARUC Telocommunicatiom
Committee.
Cormmsoner. Oregon PUC

Nora Brownell. President
NARUC
Commissioner, Pennsylvania PUC

Allan Thotis Vice Chair
NARUC Telecommunications Committee
Chairman. Iowa Utilities Board

Thomas Dunleavy. Vice Chair
NARUC Telecommunications Committee
Commissiont, New York PSC
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April 2,2001

The Honorable W.J. 'Billy" Tman
Chairman
House Energy and Commere" Commmot
U.S. House of Reprentatives
Washington, D.C. 20515

Dear Chairma Tauin:

On behalf of the National Association of Regulatory Utility Commissioners (NARUC). we
respectfully urge you not to cosporsor or support the Internet Freedom and Broadband Deployment Act,
sponsored by Reps Tauzn and Dingell. This bill preempts state commission authority to regulate all rates,
charges, teams and conditon for high Weed data services including the facilities used in the provision of
such services

This bill will senously undermine key iorW4ckphone market opening requirements contained in the
Telecommunications Act of 1996 ("the Act"), and panurme years of costly Nd time-consuming litigation.
in addition, the bill does nothing to stimulate ormuae deployment of advance services in rural areas.

1. THE "TAUZIN/DINGELL" BILL THREATENS TELECOMMUNICATIONS

COMPETITION BY GUTTING KEY MARKET-OPENING PROVISIONS IN THE 1996 ACT.

,As proponents have conceded, The lIne Freedom and Broadband deplaomenr Act elimi ies o
major taneentivefor the Bell Companies to opas their Ioa markets to competion. Section 271 of the Act is
designed to open local phone nwkets. That section currently requires the Bell companies to comply with a
14-point mairet-opening checklist before being allowed to provide long-haul transnission of dm or voice

across LATA boundaries. The "TaiinlDingelir bill eliminates those requirements with respect to data
services severely undermining efforts to fully open local markets for competitive entry.

Bell Companies in five states with widely varying demographics have already passed the Section 271
checklist To date. New York, Massachusetts, Texus, Oklahoma, and Kansas can now provide cross-LATA
voice and data services. There are more opplicAlions pending throughout the country. Indeed, an April 12,
2W)1 Precursor 0 Group etmate suggests that the Bell companies will file for Section 271 authonzation in
al but one of the remaining states where they cirnuatly lack authorization to move voice or data traffic
across LATA boundaries by the second quarter of 2002. It suggests that all will have met the checklist
requirements by the second quarter of 2003.

In the Qwest region, 13 states have begun region-wide OSS testing with competitors to solve the
technical requirements of interconection as a prelude to individual State PUC approval of Qwest entry into
iross-LATA voice and data services. There is no urgent need to pass this bill and undermine the process that
Congres envisioned in 1996.

Ilti \ Avcc ..%i iumt 2W. walwmg. Dn 2000. * 202 xt 2210 203 M 122J ht, r t off
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2. NOTHING IN CURRENT LAW PREVENTS BELL COMPANIES FROM PROVIDING
ADVANCED SERVICES TO CONSUMERS TODAY.

The current law does not prvi Be Companies from providing broadband services to cuomers.
They at only prevented from carrying daa traffic across a LATA boundary. Indeed, the Bell companies
have had digital subscriber line (DSL) tclnolo fi several yean. Howevr, only recently, in response to
competitive pressure from cable modem service, have local telephone companies begun aggressively
deploying DSL.

Local competition is the fastest way for commiers to obtain broadband services at competitive
prices. The "Tauuin/Dingel" bill would actually inhibit the deployment of advanced services because it
reduces the incentives for REOCS to open thir local markets to competition. In fact, Bell companies have
already aggressively deployed broadbwd facilities in their home urban markets and are actively marketing
high speed Internet access in the areas where they face competiton.

In conclusion, we urge you not to cosponsor this bill and support the continued growth and
innovation stemming from the pro-competitive measures in the 1996 Act that Congress worked so hard to
pass. Competition will eventually eliminate the need for regulaon of broadband services. Exempting these
services from Sction 271 requirement can only utiher delay the anival of competition. CongrMs should
addr= broadband d*p1o to nto and rwban ares directly and in a comtively and tecnoloqcallv
neutral way - not by removteg Ae 8*1s 'sewitAi to opem tAer local marets.

We aie enclosing a copy oft resolution pased by the National Association of Regulatory Utility
Comnussioners (NARUC) las March opposing this legislation. This resolution articulates the concerns that
all state pubhc service commissions have about this bill.

Thank you for your prompt attention to our concerns. If you have any questions about the status of
broadband deployment or the status of local competition in your district please do not hesitate to contact any
one of us or your awe commission. You may call Jessica Zufolo at 202-898-2205 in the NARUC
Washington office for further du.ails about how to reach us or your state commission colleagues.

simcemly,

J ., ,,.,........aone r.la., A IqL6, % -inul 1llaUl

Oregon PUC Iowa Utilities Board,
Chair. N ARUC Telecommunications Committee Vice Chair, NARUC

Telecommunications Committee

Attachment: NARUC Resolution
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NA R 11 C
National Association of Regulatory Utility Commissinncrs

E 0 L U T ON

bs.Irat. Rqevdk~xg Broadkisd Lqfuluiieo
in The ow Cnresa

WHEREAS, The stated goal of the Telecommmications Act of 1996 (1996 Act) is to provide
for a pro-competitive, deregulatory frtmework "designed to accelerate private sector deployment
of advanced telecommunications and infonnation technologies and services to all Americans by
opening ali teleconmunications markets to competition"; and

WHEREAS, Several bills being considered in Congress would amend the 1996 Act to allow the
Bell Operating Companies (BOCs) to provide in-region, interLATA data services without first
having to comply with the urket-opening requirementu of the 1996 Act, including the fourteen
point "competitive checklist" requirements of Section 271; and

WHEREAS, Some of these bills also contain provisions that would limit State commissions
from enforcing the market-opening requirements of Section 251 for data and advanced services.
thereby denying States from fulfilling their obligations to regulate core telecommunications
facilities used to provide both voice and data Sices, and to promote deployment of advanced
telecommunications capabilities; and

WHEREAS, Soon the majority of traffic carried over the public switched network will be sent
over packet-switched networks, and as such, technical distinctions between voice and data will
become less relevant; and

WHEREAS, State commissions have been at the forefront of implementing and enforcing the
market-opening requirements of the 1996 Act and in working with the BOCs and competitive
local exchange carriers to advance BOC progress towards compliance with those requirements;
and

WHEREAS, In approving Bell Atlantic's application to provide in-region, irnerLATA services
in New York, the FCC made it clear that it will rely heavily on the factual record developed by
State commissions and the States' rigorous analysis of the evidence in considering whether to
grant future 271 applications; and

WHEREAS, The FCC also stated that it will work in concert with the States to monitor post-
interLATA entry compliance by the BOCs; and

WHEREAS, Southwestern Bell recently filed its Section 271 appication with the FCC,
following an extensive review by the Texas Public Utility Commission, and several other States
presently are reviewing BOC compliance with Section 271 requirements; and

WHEREAS, In addition to the coordinated effort on Section 271, the States and the FCC have
established a joint conference to cooperatively address the numerous and complex issues

I tOI Vrnvi iRcnuc, W u,,c 200., ,awltomw D.C. 20005 - 202 395 2200 * 202 M1 213 i # hp //'w n mus
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asociated with the development Md deployment of advanced telecommunications capabilities to
all Amaicam, consistent with the objectives outlined in Section 706 of the 1996 Act; and

WHEREAS, Ibis unprecedated level of coordination and cooperation by Stlate and Federal
regulators to (I) implement the market-opening requirennts of the Act, (2) promote and ensure
BOC compliance with Section 271, and (3) foster the deployment of advanced
teleommuncaio capabilities to all Amai.us demonstates that the 1996 Act is working as
Congre intended; now therefore be it

RESOLVED, That the Board of Dircto of the National Asociation of Regulatory Utility
Commissioners (NARLC), convened in its March 2000 Winter Meeting in Washington, D.C.,
reaffirm its support for the 1996 Act; and be it further

RESOLVED, That the NARUC opposes federal legislation that would permit the Bell Operating
Companies to provide data series acrs LATA boundaries without first fully opening their
local markets to completion as currently required under the 1996 Act; and be itfurther

RESOLVED, That the NARUC firthr opposes federal legislation that would limit the ability of
State public utility commission ftom exercising their unhority and resources to fulfill their
obligation to regulate core telecommunications facilities used to provide both voice and data
services and to promote deployment of advanced telecommunications capabilities.

Spoored by the CommUtee on Telecommwucations and Finance and Technology
Adopted by the NARUC Board of Directors March 8, 2000
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'he Honorable J. Dennis H fast
s~er of the Hous

2M9 Raybum Home OMm tl",
Washton, D.C. 2515-1314

Dew 8 Huist

On behif of "e Ehnob Commnrm Commbelon, we reee4fuly urge you to oppose H.R.
I1, ,M e ft rre Freedom and t'flnd Deploynent Ac of 2001, sponmsrd by
Repreetv Tuin (R.LA) and Dingell (D-M). If ensed, H.R. 1542 would seriously
undarnse the key mmrks opesg repikYmft contained in the Telcomrnmun stons Act of 106
'he AC). These e*sm e -v mafl'fg Ee compass to demorstly open their lWW
Ait to oupelfin pirio rmeiing mholy ov oie thu svices suft ed by HR. 1542.
re a drvng fun behind the dpO"ment of broadband mvice today, and are or leadi

to the dsvopment of local an Wpgton sw Itle.

Cumrr* tol moornu lontolw does not - Ee compen1es from prMk
birolad series to catmrs, if wAh broedoe services do not cross LATA bounds. In
fa, Bel comprms have Moady deloyed this vefy me b reetn technology in their home
maks whom new compafMors - offert oompetkng servics. HA 1542 atepts to
ekunvwent gobigtion under the Act whc prevent Bel compenves from prwin te loarsgus

tronwmeson of data amos LATA boundades wehin thei own srAv erm until they ha
o-ened V a mm to 6ampe0d0mt

ife ucad. H.R. 1 2 woUt

" Ov monopl career free rei to enter bg d tasmoe dot remakes Mhoul
any of V eo sabtmrs co**ed in the Act For several yeers loc teepon
co m have pamased dpS subscnbw One (DO.) technology. Only
acanly and pomy hi spoon to comU pressure havelocal telphone

ompeniess begun aggressively deployin DOE. Loal competiton Is the fsrae.
and most: affediv way for consunwa to obain broadband mvlce ,A
comp pricm. TiWe bEundarrrsas t comp to

" Preni efs oovalslon authority to reglte not only hlgI-apMd da
seyvics xf lnlaf
ad lh n a e @kh* Is th way tie Internet work. in pec
ssttg the goowersalon (wh my be voie video, nagee, dat, et) Is
sliced Into semS packed of inforaln. Each peck - s t given a
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-np ble Mc ki uid evich peclut cand ts own d=6i~o address
The peduww urn y* ree Inh proper sAequu It 96 *W de i usig the
Identlcelioerqi PI equensk no

" Bnlft VieFkWr kw Ydild currerliy permb stb .aiam 111
art ecomps~m for bool telephioM service by isuil addi~nal-~f of ka nmw.1w dfli Vie habeilt loca telephone =.qwvn

* Drustcall riaoue kwceide for 5.1 compeniee, to modtN hIol bgelom atI
open iocal meime Dae ftf skready wa pi imee roughly het cdd

entry mqi~uimf of toe Act wih ftl proposed ompegon far datm
aocmicetione services, the IM wnpenlesm wN largely loes, fte bIrman
to open tweir loal muwis to ocmnp -No.

" EndAnge orud proomumeor poldu. K&~t 1542 pus~ at risk the-uermoodko- nlocali- - shar Viawwmwmmlrmwlh
omftwve daf loca echn ceirflur,. TN. .sekig roqshmu Is

~rle to the repid claploynliert of ma"ves Wbrodbn mivioe to
cansumeie

In m% v. reepeatfuly urg you to oppose this E-conoulve 'brodban dm , maue
a id ta support Me growth aid hinovadon stenh hrn the Act Vi Is bagku*Ig lo he Re
Av w neice tlphone canmrre We "iml bieve the al ndn of Nol leihlon avhr
atrmvatitn by deeuoybrig Wie am&a vftu~d bitv es of ftSAct for 0el compinioslo opein
th 'ir local mts to nwipelOkn.

manc you or YoiW r ,onelderulof cv*l raft.

Chm Rilmwd L Mals Coffnimlee uthl K Kiutactmr

Comno~ionerTCoMmieor Maery FAne WOq IAhee
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Ilinols Commerce Commisson

f~t 3o, 2M0

The Honora"l Richar J. Durbin
United Sthe Sen@Wo
364 RuMMe Senate Offibs Buldiri
Vashingion, D.C. 20610-1304

Dear Senato Durbin:

On Weolf of Via lJiol Commece Commskon we resps01dy uwg yau to oppose H.R.
1542, tie Intamn reedom md os dibud Deployment Act of 2001. sponsored by
Representatives Tmman (RLA 4"i Ding"l (O.M. Kf wae.dMR 1542 wouid .eduly
Undermine the keyimnes opw* ram msris contie In thes Tslseormunt~lns Act of IMe
rdis Adt), These uuquiuumsli, miah Dot companis to demonstraWl open Vir boad
manut to mpetiion pior to i reulni suiot to pravifs the serviorn m artad by H.R. 1542.
are a drivn fare behki6 Vie dapioymac of broPa itand wunon toay, end WO curndly loading
lote development ofloosi copam wcoss 13,015

Cuwm is lomgiu lon d' wcoa not powen EMl compwee from proif
broadband servics to wamars, If such broadban wevioae do rtie cros LATA bvouKMta. In
fact, Bt c wmpanh hav afrsady deploy e very same b asdbendf owiology In tOak hom
manlt where new - Amaloa am oftr cc iopet servis. HXR 1542 Wte pa ito
drozain obligations wier fta Act wich prevent% aompsniss fro praying the long-lisid
tanmnission of def scrom IATA bofundsr wIU, Mhoir ow srvirq wae Urd VWe hav
opened thei merkeisto m, ipn

Iwf andd HA 1542 - mid:

* Give onopoly rer free rabint ntrlogistosdt Mmlt woo
any of the ls-fade Pat~ hi tie Pd. For svenal ysiolkoalh~ephana-Vsn howe poaesed igtd schscrte ie (0%) technoogy. COl
I eanmd pitwImly in repone tocompetitivepressu e ae ll lphonie
companies begtin eggreeeivsly deployln D6OL. Locel comnpetin b o fases
mid most felv way lor consumers 1o oblti broadband servioss at
omnpetii prices. Tis bil undenhm*is a cometo

4a Piemp slafs comisston coit Wo -reglte not only highepsed date
univone, SIL.M. in dwg v- th~aamv~a
M" wat h BOOMr~~& Pace wthn Is tOe way the Interne wm. In-ed swi*ttche 'cowenon! (wtich may be voice. video, kneges. data,
etc.) Is ellosd M small pe501mW of Inlooryan. Each packet Is given a
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-* ki csnol~ ard soch -o carri Is amn denauaon -dd is.
Thae dobv mmamls O Inoasquenma@ dao u-mmu 1Uftw
Idesnoaxim mwmndtbfniaia

* Ebuinsis fte Federal lo whi aurruy p-amisl iso wuni.bm lo
WAim Vedpaion ftr load I -phn a a*.cs by ruqukft addkmd-ot d kimrcomoeaon lml w1 thIrmbo* bW tulephom i mpany

* Grad* reduce bwdg for Bei am*&**e to mst thsk I IIl lo
ope Iocd modML Debaft dc dy aCMVFIM roI* io -d al
tulacmudniwdorw raft to*a. Nf Congress weesm go 1. hq dI.ic
eg*y reqtkemasb of the Ad wil Vfta pgoe miaa mqimfr data
wmnia1 6mam sandoKa Ow Gel -av4p sde aO WmU W to aw miu
to~pu thir mo~ Walldalo obip-iail

* Edom auid Prmcma Pakid. K. 1542 puts st ,l* do- Ounw t hkJRbwtUW % phomna -ds ahaiw iuluaaul~
ampeflys de ltoalemoiq cant... Thlodeh a" a-adI Islo
p~a t' o the rapW dopp~o of wunpellv btoadband .. *. to

in sm we ruapadiuy urge you oposs ft Nonoelnm 'bodmda masu
ffld to mpothew growti ord looafta utemi from to. Act M Is lbaghu*mgo be a
AMernic Isto onmore,. We firmly baloe that enad ofa t hololdlon wN haim
FcmpalOn by dubu fcmrefy rdo iams@lsAle icnpdsuoe

- Thut you foryow I mldrdn d ft maile.

Owirnmm Fgdiu L Mothlas ConalnrRuti K Kaislwm

CowiTz Isu~maqiu



Public Service Commission
Stat. of North Dakota

May 17, 201
Pis 701-3283410pbw70-~

The Hrtnile Byron L~ Dors
Uh&s Stw. 8mmu
713 Hot Office Buildq
Waebingtm D.C. 20510

Dear SaMWDMrp

We wetirwarfiua o fte#t Sow lta ecetly ow totq~rwusslve PrmaY.
It is rprdingIHR 1542, the 'n d amd BhadDeplomntAct of 2001."

W1Wle ftm&dmdtu Ozis pie of hgidsiu Is canniy cot bete thenfl, we w.se
to mAiw you mwn. ofa oc a Asalways pleeustwow if we can be of auisacetl
youoan hldty Mtau

Clukn - F= d -,I

Eaclowe

S

0a

JON Mt*i

;-.10 *Ir4w:444Z4Leo?& kC6&04
Colominkma
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The HWW" HWq J. Hyft
MannberalCongress
2110 RfttKn ftw Oflice Bulft
Vfthftlon, D.C. 20615-1300

Dow C*V vwi Hyde:

On boa Of ft Nkw* Ownwosm Ccm*"W, WO rs$P*W* urge you to oppose KR.
154Z ft bft, F,*Wkw. old Sicedbe- DepbprAM Act of 2001, spolsom by
PAP ToLsdn M-W OW Dbvd MMI). 'if w*cb4 HAL 1542 wouid wim*
UlWMllIkWtl@k9Y-WlW OF$-*og qLAirwftGor**Winft
Clhe AW). Th r***wwnts, NUMV ed OWrfW*W b OMW bco
11M IOCR POW" PdWbrSO*AVWJDWWIopmvhbftmv MpAharbodbyH.P.1542,
IM a d*AV fOM bW* ft dsploYnWd of brandbarid sersicea today, arkd we mm* W"M

Curmd Nimmicofts low does not pvwd Bd =pWss *orn VvAft
t g e dt x evvion to *A*nwv. N such b c e * a sero4oss do not r, a e e LATA bounderbs. in
*wk Od conpo how already A plal e #6 very m. bmadwW mdvxAW in vow 1ion
nWMU where rWM GaIlpIlkn am oft" ocs ipobV servIces, KFL 1542 -0 ipti to
drownvard dbigalwe sx4m twidWlch prevwt Bel con-pnin *am povklk folong-hpA
Wamigedo c(dWsormLATAhw4wlnwWb #v*~svvkVarsvswA#"hvn
upsin lh*mwiaMo no pMen

Ovenww"oly = ho kes rein datem wWout
irpy of Me sdsgLw* 1, a fth, i In the AcL Por savo years bW tMephone
,x voiss have posemmW dl*W subsorber bw (DSL) twhraim. OrdY
ieceifterdplowftinnspon WcomptW-presovettankmallshomme
an pe-d- boom @WoWv* dsplo h DSL Localco-WoMW btwMW
ww most Wood- way for conairAn to MW broadmW lawless it
COMIPM-apd-I V"bowdenft MOD IFIND

Pfe-all" 80ft MW AMW MuMoft IM rsgukft rxA a* hoh-speed dift
WrAow bA.W& 

-IL wldft Is Ow ww Me hft, no - In
pe" swhd a ig to "mmusaft (which may be voice, vidso, Inispe dets,
sit) Is doed W wnd pecink of i ft.vwft - Each pWO Is Shm a
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-rP. IdentOfictw KI een pacet CanIs orewn dea~on address
The padket am romenmblad In proper mquem t Ib delnemon using I
Idermc and sequecng hrtnlon.

" Emineta the Federal low wi curMnly perms 'ab oonvnimsion to
enhance conipelftion for load telehon services by requirin maioal
pofet of fronnecfdon wth ft wurnb*M local lephoe wnpny

" Dresly reduc Incestives, for Del companies, to mee ir algec to
open local madks. De trafc aleedy comprie roughly half o so
teeonwunlctlo traffic today. If Conres mkwns the long d

ry rquiren' ta of the Act with this proposed exopm for dta
commurdcos services, due Sel comnpaNies wil largely loss fts ncentive
to open their local mrks to amp

" Enda n crucial prour nerna policies. H. 1542 pub s rik th
requirenar W icumbert local telephone compenbs sho h* ba with
competiiv data local exdaige carriari. This ti she"t requirment Is
critial to the rapid deploymenrt of competiiv broadbandl sarices to

In umn, *0 reepeafuiy urge you to oppos Vlil concelvedatroade m e measure
end to siqppo4 the growth end innovat Penning, from the Act tha Is beginning to benefit
Amwern telephone onsumers. We "i~ belam that enriw of ft lagislation uS harm
copetc by detroftheo=0 cefi Wae kiarm s of t.e Act forM compn to open
#Mir loom martat to corapelfon

manic you for your coderaion ofd o ft tr

Oteirmin R~art L Malefs Commss~onr Ruth K Krdns

Com~lner.Conntslne Mry rmoa~qbe
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Public Service Commission
State of North Dkce

a R. Ag Pis May 17, 2001 8 L 21 -

, y i. esa ub ieam.,. ,LMa W amyPi34121
AMOW . CMm70-*28

Ud St Hoe mof ReCISUm
11I10 Lasqwcuhrllh
Wslaiwoe, DC 20515

Dew Cosammmo Poamwo

Tl Not Dakota flPU. Scn ic CsCoamalon uros p y pa aooms HR 1542, the" cm t Fredm ald cowmud epoYu Ac of 20W1.- If mctmd this bill will thwut our
tfoa to brin local compe ad t Aroadd mnk. to cwtommn tfouab North Dakota.
In addito, the bill doe. noAin g to osdula dqAoyr of advanced mYO in ruea .

a BA 1542 thram * the baheamsmkb the Talmul'eadoe Act of MG.

When onms pamed the 1996 Ack ftely cated - iceniv baed approach known
"- the 14-point chuck ai to ecourae Bdl c mpedni Ww Qwsm in Noth Dsko, to opm thr

local DIWOu to ompetion. Thec ma aspefiee do the Be&a mat this Amorou chaddsit
during ot competitor hae b ty m emn halt local imephone mbtn . IleFCC

ma= MWnl dtmnatc on whehedo W=cm local ph=oe comy has complied, but t
dmcs mo upon sre andymeoomn -mdabuiltby me oausolzu s. HJ.L 1542 mdemin
IdA ampedve pocsts Coopre= woked so bud to combtuc whm ft pssed the 1996 Act

HR 1542 woud de gdatsa uO pr t a Da I company zacdna the oi s of the
14-point chaklis. As Internct swe b acenca mcon cosemn a' business , dat Udfc
wi supa voice coflw iwom by 2002. Dereplecn of We laffic would drasically
diminih local ov t of mm~id dcompanies thatio dak bave retained vitul
comVI ovar lowd netwo&

• nLR. 1sw w aflyem dh(ard wark and sou rpe patate mualtd4t 271
coeberut ps-ject in she Qwut regim

Qwe ha- not yet ub mint aa271 applicato Ihe North Dakota Comndssioa Howeym.
we me woddag with QwWt ad the 14 5Cm Im the Qwus region IQ build the record on which
We willM a ---- o-- !-cmam oceQwasidoes apply (ymal m nas the fouth qwoer
of this yes).

To date, Noat Dakota ia pnrtdeplg In bm coUlaboraive effot with other stam in the
QweS region to facllitute lsapplicsion. We am conned tat HR 1542 serlowly undira
d"i izvtmet by gutting dcal pvvidme of the 1996 Act
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The Haoorb Eol l'ommery

May 17,20001

H* USR. 1542 preem t StehadhlY I* prelc cewamon ud predt epedelow
amd Wasemlsg h Jo abmmankadma.

The legidtloap 1 p theaihoftyofibe N4orth Ddoaglaizw a oognmasiom by
ortsfgvadlimitatio.. ond~eeor CCoulboymgSedI duaindilkindlbs~fc. For
ewzsPle, it u daemom$ 6o lla &ea resae and netok usbwtdinrequismmat duad
omua=Wyym qp cabto gh.ad oin

This uouim naff tquiw iatanbintWr audn t Ae~" which is a press by
which a poetoa of the loal loop Is lesud by a coptor for thie 1st&u*m of sechn~oly such
u DSL Lime sain Is erkdmi toftdeploy of broadbed inNohth Dakota. In feet,
serve like DSL haow bee available fbr years butbeve only recent been made avaiabe to
amw , pmx ely becaPm r copet tio Joed ncwabe anien to do so.

0 DR 1542 h~fstat vesilbl evwsvle and esuli raise loca pheae ts

IL 1542 aomqwpe st aufrvty to regubat Otb ruses, charges, terms, or conditicas for, or
any mwt the ovitio of, any high speed data sevice or Inmet acows service, or to reglate

the FACILITIE used in the provison ofasier maim srvice.0 The lgislaton's, nex paagaph
Om says, "Nothing in "hi seced= shalg be oocatrod to lbhi or affect the atoit of any St
to regulate voic telphoflMbWSbilVfl...-

mine two seictioms s-d et oae another. The faites used to 1xovle DSL Sevices we
the sme falties used to provide voiceusrvioss This cocervidicelon between "fscilitis Wn
services will unqumtimsbl lad to costly litigation ovw the scope of st ahority to set
local telephone raew Wham owiplod wit the providicnto examp( the Benl companies horn th
market opaiu sequizrmmli, tis bil will compomise ths state abiby to wSaeuard local
telephone ruae where competitive shematvea do orit. The bil's conflicting defimboms of
Inemt and "intenaet a, only fixtathersoeriusthe problw.

For these issues wn respect u tp you to not mppoe H.R 1542. If we can be of any
&stac to you on this or any odhe tility Issue, pleas do Mo hesitate to conva us.

Tom CA Leo M. Reinhold
Coislsoa Comisioner
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The Honorable W1. Tmxzr
chairnm
Emerg & CMOSe Coumiue
U,. S. House of Rpuami
2125 Raybum H~ouse Office Bu%11Mz'
WashingxiD.C 2051lS

DeWar imkol TatZ

As you prqwn to bold i. -zn an doe "Wawe Freedoto and Broadbmnd Depkrymesi
Act of 2001.- in t Zma and Commerce Committee, AARP would like to make you
aware of soma conemn we hmv with fe legislawio as dntlcd. Our concerns we ot
with the goal of the leglalation, whick is to acceleuate the deployment of broadband
services to all cowuz^m but rauir W wit tme&= by WWiCh the legislation Propose to
achieve tha result

If eactd. this bill would seriously unamine the key market opening nquirenents
continued in t Teleoomiunilocs Act of 1996 (di. Act). The legislation cwmtly
being coniddered would low the Resgonal Bell Operatin Companies(RBOCs) to
provide interLATA dat service witvi~ Wling the Section 271 cklst
taquIb-zP mta of the Act AAP has bum a atnog wupponu of the Telsomunkiations
Act believing thvdmedal oonsmnr are beginning to see promised benefits of

co Mtiin WCeM ea ppozi to Vefizon's wucceta Section 271 application in New
York in 1999 arid an pleased to aeta the RBOCs are ful~filling te Act's requimunenv;
in ocher ma; as well.

AARP is ulso conerned tha mactluau of the lItene Freedom aid Broadband
Deployment Act of 2001 may adverstly impact ompetition for local tlephone service.
As draftd, te Iginlationputs at risk the 1ine-shering requirements thae allow
competitor into the load exchage market. Absent these equrcmt i s likely tlut
at Iny competitive mmketploewillconiu to develop, leading to market power
contais =a4 th. atendant pressmen to inrelocal rues Adig provusius in te
legiladi to discourae the RBOCs from fomelosin competitions in the local um*aik
would save to bcoefi a large segment of AARP's mainbers

601 E S"ist. NW %%%shdnpon. DC 20M4
Pithier 01Wa Canl. Preide

12=) 434-2277 wwwa.Os
Mmoaw. D. Demets. acutive Difecor
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Fally. AARP beli*v that p p ofthis afisd is wxeeay. Currenty, there is
nothing in the 1996 Act that prohibits t RBOCs from providing Digital Subscribet Line
(DSL) device to the caUmm s tM they now awve. In fet, they we doing so today.
Competing with othr providers in their efforts to mad*the needs. of consumers for khgb-
speed Intnet on. AARP believes. dw iest language focusing on the
enforcemou of service quality standards in the provision of DSL service would be
WedpMI to o-.umus, many of wbom have been fhumtd in their efforts to achieve high-

speed hmet au .

AARP appteciates the Chairm's eff s to aocelere the deployment of broadband
teoinoogies to a greeer percetge feo population. Effors to close the "digital
divide" Mle providing reidstial ratepayers wi the Internet soce they desire re to
be aPPauded Howev. AARP belie dntha theta In.ue Freedom and Broedband
Deploymen Act of 2001, as cumnaly drafted, is not the best means to accomplish this
go.,

We look forward to coni to work with the Committee to find en apprwh that will
bring echnological advances to all Amricusw without endangring the rum'ewok a
srves to stimulate the competitive arkeeplae that a all desi.

Sincerely,

Horace B. Dects.
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The Honorable Rabet Wexler
United States House of Representivus
213 Canon Hoe Office Building
Wahbwigk D.C. 20515

RE: TIh wnet Fieom md Broaflnd Deployment Act.

Dew R"Mpuiatative Wexler

On behalf of the Florida Public Savice Commiion (FPSC), we ure you to consider
of ow quesdon relaing the Inmet Freedom and Broadband Deployment Act to be sponsoredby Rqtmaazvs Tain (R-LA) and Digll (D-). We sugest that you carefully acrutin
the bill before co de .llig mi on a a co-sqosor. The requireen in Section 271 of the
TeldcoOZiCuniceoS Act of 1996 (the Act) rniate tha Bell companies demontat they have

InteLATA (local access and tafsport nm) service, Thes requewnts am soluble toos to help
achieve local competition, which may be mdermined by the bill in question

We have not yet waived a draft of the biL owe do not kow whether its provisions will be
identical to those contained in lMa y r's H.L 2420. However, bsed on the preomuption tha the
legislation will be suilar to HR. 2420, we noe the following potential wsaa of concern:

SThe bill may give a monopoly cu. ie the abi*t to enter kg distance data markets
without any of the safegua contained in the Act. Only recently, and primarily in
reqxme to competitive pressures, have local telephone companies begun, aggressively
deploying digital sscriber Ine (DSL) tecllogy. Local completion is the fastest and
msteffective timuMn for corners to obtain broadbad services at competitive prices.
This bill could mdermine development of local competition.

" The bill may diminish local oversight of teleco mmicafions companies that to date have
retained dominant control over local markets. The Inernet us packet swuitci in
which the "conversation" may include both voice and data uaffic. This may result in the
conmuingling of voice transmission ovei the s n facility. Currently, over one-half of
the trdc on the network is data. This is expected to climb to over 90% by 2005.
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a The bill may eliminate the federal povision'which currently permits state commissions
to enhance competition for loca telephone services by requiring additional points of
interconnection with the incumbent's local telephone company network.

a The bill may reduce incentives for Bell companies to meet their obligations to open local
markets. If Congress weakens the tong distance entry requirements of the Act with this
proposed exception for data communications services, the Bell companies may largely
lose the incentive to open their local markets to competition. Weakening incentives to
open local markets may result n ALECs leaving the market. Every alternative local
exchange company (ALEC) has to interface with the RBOC in order to provide service.
Currently, ALECs only have 6 percent of the market in Florida.

* The bill may harm pm-co er policies. Should this Act contain the sane language as
H.R. 2420, it could put at risk the requirement that incumbe t local telephone companies
share their lines with competitive data local exchange carrers. Eliminaton of the line
sharing requirement could decree the rate of deployment of competitive broadband
services to residential consumes.

Furthermore, a statutory change does natappearnecesayto achieve the stated purpose of the
legislation. Under current telecommnimition law, Bell companies are not prevented from
providing broadband services to auiomqu if such broadband services do not cross LATA
boundaries. In fact, Bell companies are aggressively deploying this very same broadband
technology in their home markets where new compeors are offering competing services.

In Florida, local telecommunications competition and the deployment of advanced services
by both RBOCs and CLECs is in its infancy. The FPSC has been given the responsibility to
promote local competition. We are implementing this mission in several ways. We are currently
in the midst of setting prices for unbundled network elements for BellSouth, we have conducted
extensive testing of BellSouth operations support systems (OSS), and we are readying to make an
expedited decision on a BellSouth 271 application Through these and other efforts, we believe that
we can foster increased local competition wAd promote the timely deployment of advanced services.

We note that overall, Florida ranks well above the national averages in broadband deployment,
number of broadband provides, and lines. According to FCC data, 87% of Florida zip codes are
served by at least one broadband provider, 690/ re served by one to three providers, and 13% are
served by at least 4 providers. These perentaSes are above the national averages of 59%, 49%, and
4%, respectively. Florida has 100%P more ADSL providers, 200% more cable providers, and 40%
more types of traditional wireline, optical, satellite, and fixed wireless providers than the national
averages. Florida also has 260% mom broadband lines than the national average.

Before considering co-sponsorship of any "271 relief" legislation. you may want to obtain
answers to the following questions:
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* Does the bill undermine the incentives for Bell operating companies to open their local
markets to competition?

* Would the Region&[ Bell Operaing Companies lose their incentive to open up their
markets if the data traffic were allowed across LATA boundaries?

" Does this bill harm, rather than help, competition in broadbard deployment? If o, does
tha impede broadband deployment to rural areas?

" While the Florida Public Service Commission does not "regulate" the Internet, wouldn't
the preemptive languaein the bill keep the FPSC from overveingthe nondiscrminatory
application of tem and condition in tarifs for high-speed data services?

* Does the bill take awaythe reglatory average to spur the Bell companies to open up their
markets?

I wnm we r ectfly urge you to be cautious about this",RBOC relief" legislaio. We
note that NARUC has passed a rmolution against such legislation Last yw, 30 state coamaios
filed comments against poame of HR. 2420. it is important to noe that when an efficiently
opecngcompetivem .rkvtishieved, legiion like that proposed in H.R. 2420n 1999, migh
be appropriate. Until that tim we belive that incentive regulationand state partiipation may well
be the best way to ensue that local competition is achieved. Bills like HR. 2420 have laudable
goals, but they could also dr tle work th tle commissions. ae curently doing to achieve
local competition end they could lem the incentive for RBOCs to seek 271 appoval for voke
traffic. We urge you to consider the impact tis type of legislation could have in regard to
preempting not only the effort of the FPSC, but mot importantly, preempting the Florida
Legislature in then maters.

Thak you for your consideration. We would be happy tq provide futer information about
Florda's activities on Section 271 and local competition upon request.

ELJ:CBM:jm 
Chamnan
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STAT! Of WASHINGTON

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION
1300 S. Iverree Pawk Mk S.W., P.O. Sax 47250 e 04mpk Wa&Mrgon 9804.7250

(360) 664-1160 * TTY (360) S64-8203

May 4, 2001

The Honorable Jennifer Dunn
U.S. Representative
1501 Longworth House Office Building
Washington, DC 20515

Dear Representative Duna.

On behalf of the Washington Utilities and Transportation Commission, we respectfully urge you
to oppose H.R. 1542, the Internet Freedom and Broadband Deployment Act of 2001, sponsored
by Representatives Tauzin (R-LA) and Dingell (D-MI). If enacted, HR. 1542 would seriously
undermine key market opening requirements contained in the Telecormunications Act of 1996.
The 1996 Act requires Bell companies to show that they have effectively opened their local
markets to competition prior to receiving authority to provide interLATA services in their
regions.

Current telecommunications law does not prevent Bell companies from providing broadband
services to customers, if those broadband services do not cros LATA boundaries. In fact, Bell
companies have already deployed this very same broadband technology in their home markets
where new competitors are offering competing services. H.R. 1542 circumvents obligations
under the 1996 Act. These obligations prevent Bell companies from providing the long-haul
transmission of data across LATA boundaries within their own serving areas until they have
opened their markets to competition.

If enacted. H.R. 1542 would:

Significantly reduce incentives for Bell companies to meet their obligations to open
local markets. Daa traffic already comprises roughly half of all
telecommunications traffic today. If Congress weakens the long ditance entry
requirements of the 1996 Act with this proposed exception for data
communications services, the Bell companies will largely lose the incentive to open
their locAl markets to compe*on.

Gve local monopoly carriers the opportunity to enter long ditance data micets
without key safeguards contained in the 1996 Act. For several years local
telephone companies have possessed digital subscriber line (DSL) technology.



Only recently and primarily in response to competitive pressure have local
telephone companies begun aggressively deploying DSL. Local competition is
the fastest and most effective way for consumers to obtain broadband services at
competitive prices This bill undermines that competition.

Potentially preempt state commission authority to regulate not only high-speed
data services but aori, inferexchange voice telephone services carried over a
packet switch network. Packet switching is the way the Interne( works. In packet
switching- the conversation (which may be voice, video, images, data, etc.) is
sliced into small packets of information. Each packet is given a unique
identification and each packet carries its own destination address. The packets are
reassembled in proper sequence at their destination using the identification and
sequencing information.

In sum, we respectfully urge you to oppose this ill-conceived measure and to support the growth
and innovation stemming from the 1996 Act that is beginning to benefit American telephone
consumers. We fumly believe that enactment of this legislation will harm competition by
destroying the carefully crafted incentives of the 1996 Act for Bell companies to open their i)cal
markets to competition.

Thank you for your consideration of this matter.

Sincerely,

Marilyn Showalter
Chairwoman Commissioner

cc: Charles Gray, Executive Director, NARUC

72-614 D-01--2
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Te Honorale Bob Bar
House o(Repapeeaves
1207 Logwot HouseOffice Bdlg
Wnhshlaom DC 20515

'*-rRpmeatim Barr.

I espectully urp you not to cosponsor or support H.R. 1542. the Internet Freedom and Bradband
Deployment Act sponsored by Reps. Tauzin Ad Dinell. This bill preempts state commnission authority to
regulate all rues, diargus, tms md conditions for high speed data services including the facilities used in
the mission of such sav

.lhs bill will seriously lidermine key local telephone market opening requirements contained in the
T.cemmm sicaoms Act d 1996 Cth Act"), and guarantee years of costly and ume-conswmng htigafton.
In addi 'e the bifl does nothing to stituwlae or assae deployment of advanced services in rural parts of
Georgia.

1. IRE "TA&ZMGELL BI THREATENS TELECOMMUNICATIONS

CO PI TION BY GUTTING KEY MARKET-OPENING PROVISIONS IN-THE 1996 ACT.

As proponmns have con ceded. Me luetet Freedom and Broadband deploymen Act eliminates a
ma)or i uwe for de Bell Ccqawes to qme datir hical swrk to cowpete'an. Section 271 of the Act is
desiped wc open local phone markets. That section curnendy requires the Bell companies to comply with a
14-1xmt warket-opemg dieckist before being allowed to provide long-haul transmission of data or voice
acrms LATA boumdaies. The "rmzuiI" bill eliminates those requirements with respect to data
services severely tidenniming elfots to fully open local makets for competitive entry.
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Bell Companis in five sates with widely varying demographics have already passed the Section 271
klst. To date, New York, Massaciiusels, Texas, Oklahoma, and Kansas can now provide cross-LATA

-aand da services. There mremor appicaiona pending throughout the country. Indeed, an April 12.
2001 Precursor Oroup stinate suigest tha the Bell companies will file for Section 271 authorization in
all but one of the remaining stmas where they currency lack authoriza6on to move voice or data traffic
across LATA boundaies by the second qua'tr of 2002. It suggests that all will have met the checklist
requirements by the second quarter of 2003.

In the Qwest region, 13 stu have begun region-wide OSS testing with competitors to solve the
technical requirements of interconnection m a prelude to individual State PUC approval of Qwest entry into
cross-LATA voice and data services. There is no urgent need to pus this bill and undermine the process that
Congress envisiored in 1996.

2, NOTHINfG IN CURRENT LAW PREVENTS BELLSOM FROM PROVIDING
ADVANCED SERVICES TO CONSUMERS TODAY.

The current law does not prevent Bell Companies from providing broadband services to customers
They are only prevented from caryng data traffic across a LATA boundary. Indeed, the Bell companies
have had digital subscriber line (DSL) technology for several years. However, only recently, in response to
competitive pressure from cable modern service, have local telephone companies begur aggressively
deploying DSL

Local competition is the fastest way for contluners to obtain broadband savices at competitive
rces. The "TauzinDingell" bill would actually inhibit the deployment of advanced services because it

seduces the incentives for RBOCS to open their local markets to competition. In fact. BII companies have
already aggressively deployed broadband facilities in their home urban markets and we actively marketing
high speed Internet access in the area where they face competition.

3. THE "TAUZINMDINGELL BILL WOULD MAKE IT IMPOSSIBLE FOR STATE PUC'S
TO KEEP BASIC RATES FROM SKYROCKETING.

The bill expressly preempts state commission authority to oversee the nondwscriminatory applicton
of terms and conditions in tariffs for high-speed daa service. Theie may also be the risk that them might be
commingling of voice trnmissiton over the same facility. Packet switching is the way the Internet works.
In packet switching the "convepamiot" (which nay be voice, video Images, data. etc.) is sliced into small
packets of information Each packet is given a unique identification and each packet carries its own
demnation address.

Currently, over one half of the traffic on the network is data- This is expected to climb to over 901
by 2002. Deregulation of this traffic would dramatically diminish local oversight of telecommunications
companies that to date have reained dominate control over Local markets.

Since voice and data is indisunguishable over the network, it is likely thai at least some voice
services wil be provided using Internet protocols. These services may not fit within the definition of
telephonee exchange service, a terms that presupposes the traditional circuit-switched telephone network ofO opper loops and central office switches. Under the bill, even if Internet-based telephone service replaces
onvenuonal service as a basic mode of local telecommunicalions, Stae Commissions would be powerless

to project conwmers, against hiher rntes or poor service quality.

r.6 A A9
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In concluson. we urp you not to cospons this bin and support the continued growth and
nwovsaon OMNnuS from d oe Po sptve memuies in the 1996 Act that Congrs worked so hard to

oewtion will eveaJly einmum the need for regulation of broadand services. Exempting these
from Secton 271 roaqvuunem can only fnuher delay the arrival of competion. Conress should

odku bnxktwdeployyW so nW ad wab are directly ,ad sm a coigwro ly and teuc oloically
unaOlwy - hot bY ,uwmok tW BA 8 . WcufA mo opm her loel maa .

We we enclosing a copy of a solution pumed by the National Association of Regulatory UtiliPy
Com sisOOner (NARUC) lat Mw opposing thii legislation. This resolution autiulates the concerns that
all sae public service conm asiona have about this bill.

Thank you for Yor Promp am go our concerm If you have ay questions about the staus of
Wbumd dCePoYme or t ra s of loal comPetion in your district please do not hesitate to conuc ine.

Sincerely.

Stan Wise
Georgia P*c Service Comisluner
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Mays, 2001

The Hoorable William L Jenkins
United States Representative
1708 Lonworth House Offie Building
Washington, DC 20515-4201

Dear Represe tive Jenkina:

On behalf of the Temessee Regulatoty Authority, we respectfully urge you to oppose
H.R. 1542, the Internet Freedom and Broadband Deployment Act, sponsored by Rqreseinadves
Tauzin and Dingell., As you know, we scn a letter last yea articulating serious concern
regarding H.R. 2420, the identical predecessor to H.R. 1542 = introduced. Several amendments
offered to iimpove the bill failed or were ruled out of order at a markup session held by the
Howse Telecommunications Subcommittee On April 26, 2001. If enacted as currently amended,
H.R. 1542 would seriously undermine the key market opening requirements contained in the
Teleconmumicationa Act of 1996 ("Act") and thwart the emerging deployment ofbroadbard data
serviOces in Tenneasee.

The Act currently requires Bell companies to demonatrably open their local markets and
networks to competition prior to receiving authority to provide the interLATA data services that
would be authorized by H.R. 1542. The main inducement for the Bell companies to open their
markets to competitors is enay to the inierLATA long distance markets. If Congress weakens
the long distance entry requirements of the Act with this proposed exception for data
communications services, the Bell companies will largely lose that incentive to open their local
markets to competition.

Such a result would undo the hard work done in states that have successfully completed
the Act's Section 271 process and states that are conducting Section 271 reviews. Bell
companies in five states (New York, Massachusetts, Texas, Oklahoma, and Kansas) with widely
varying geographic and demographic characteistics have already passed the Section 271
checklist. We currently expect BellSouth to file a Section 271 application for Tennessee this
year.

It is important to note that even without a Section 271 application pending for Tenesseme,
,ellSouth is deploying bmoedband services. After all, Bell companies that have not acueved

Section 271 relief are not prevented from providing inmATA broadband services. Indeed,
BellSouth has had digital subscriber line ("DSL") tecn ology for several



)WOM Only recadly, howev, in repome to competitive pressure from cable modem service
providers and other DSL providers, has BellSouth begun gWessively deploying tL Clearly,
local competition is the fa*t and most effective way for consunmrs to obtain broadband
amvicm at competitive ric HR. 1542 udmnines that competition,

The cwnrt version of K. 1542 would danger aucial pro-conswner policies. H.R.
1542 pus at risk the n*&ant that icunbent local telephone companies sham their lines with

competitive data = local ditg carriers. This "line slimitig" requirment is integra to
competition in mgi maket for advanced telecomunications services. Further, H.R.
1542 would prevu state regulators from requiring Bell companies to provide additional points
of network intercometion with competitors and would eliminate Bell companies' wholeale
requirements for da ofrinp. These regulatory requirements for the Bell companies wholesale
operaiomn ar necessary so create retail competition; and competition will facilitate the provision
of dvanood servioesto all Ameicms at affordable rates as required by Section 706 of the Act.

The cment version of H.R. 1,542 also would pre-emptstate commission authority to
regulate not only Wh qe daM services, but so in=LATA ,okic teeohone services carried
over a pa switch td@W Packet vv. itching is the way the internet works. In packet
switching the "conversation" (which may be voice, video, images, dat, etc.) is sliced into small
packets of informatiom Becase an ever increasing mount of voice services are carried by data
networks, H.R. 1542 would eliminate most of the incentives that encourage Bell companies to
work with state regulators and other policy-makers to bring- competition to all
Ielecomminicatioms markets.I

In conclusion, Teiiee consune will suffer if there is any loss of the developing
competition thus far pmed in BellSouth's local markets, including the markets for broadband
services. While competition may eventually eliminate the need for regulation of broadband
services, dergulaion at this time is clearly premature for Tennessee ad would undermine the
progress achieved so for. We firmly believe that enactment of this bill at this time will delay the
emergence of broadband competition and its associated benefits by destroying the Act's carefully
crafted incentives for Bell companies to open their local markets to competition.

We we enclosing a copy of a resolution passed last year by the National Association of
Regulatory Utility Commi rs opposing this legislation. Thank you for your consideration of
this natter.

Sincerely,

Chairman Director V Director

Enclosure
cc. Charles Gray, Executive Director, N ARUC 0
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STATE OF FLORIDA

E. LEON JACOUS, J L CAMT AL CLE OFW1
CHAIIIMAN2W4 Shunord Oak Boulevw

Tg m, FL 32399-450

April 23, 2001

The Honorable Joe Scarborough
United Staes House of Rieprentatives
127 Cannon House Office Building
Washing D.C. 20515

RE: The Internet Freedom and Broadband Deployment Act.

Dear Ripresemiave Scwborough:

On behalf of the Florida Public Service Commission (FPSC), we urge you to consider some
of our questions regding the Internet Freedom and Broadband Deployment Act to be sponsored
by Rqnatives Tauzin (R-LA) and Dinjoll (D-MJ). We sugest that you carefully scrutinize
the bill before wondering signing on as a co-sponsor. The requirements in Section 271 of the
Telecommunications Act of 1996 (the Act) mandate that Bell companies demonstre they have
opened their local makem to ompetition prior to receiving relief fior restictions apinst providing
InterLATA (local access and transpon area) service. These requirements are valuable tools to help
achieve local competition, which may be undermined by the bill in question.

We have not yet received a draft of the bill, so we do not know whether its provisions will be
identical to those contained in last year's H.R. 2420. However, based on the presumption that the
legislation will be similar to LR. 2420, we note the following potential areas ofconcern:

" The bill may give a monopoly carrier the ability to enter long distance data markets
without any of the safeguards contained in the Act. Only recently, and primarily in
response to competitive pr-msures, have local telephone companies begun aggressively
deploying digital subscriber line (DSL) technology. Local competition is the fastest and
most effective stimulus for consumers to obtain broadband services at competitive prices.
This bill could undermine development of local competition.

* The bill may diminish local oversight of telecommunications companies that to date have
retained dominant control over local markets. The Internet uses packet switching, in
which the "conveanion" may include both voice and dat traffic. This may result in the
commingling of voice tmmmission over the same facility. Currently, over one-half of
the traffic on the network is data. This is expected to climb to over 90% by 2005.
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" The bill may eliminate the federal provision which currently permits state commissions
to enhane competitions for loal telephone services by requiring additional points of
inter action with the incunbent's local telephone company network.

" The bill may reduce incentives for Bell companies to meet their obligations to open local
markets. If Congress weakens the long distance entry rquirments of the Act with this
proposed exim for data communications services, the Bell companies may largely
lose the incentive to open their local markets to competition. Weakeningfnentives to
open local markets may result in ALECs leaving the market. Every alternative local
exchange company (ALEC) has to interface with the RBOC in order to provide service.
Cuently, ALECs only have 6 percent of the market in Florida.

* The bill may hum pro-consumer policies. Should this Act contain the same language as
HR. 2420, it could put at risk the requirement that incumbent local telephone companies
share their lines with competitive data local exchange canriers Elimination of the line
sharing requirement could decrease the rate of deployment of competitive broadband
services to residential corners.

Fwthemome a sout y change does not appear necessary to achieve the stated purpose of the
legislation. Under WcM telecommunications law, Bell companies are not prevented from
providing broadband services to customers if such broadband services do not cross LATA
boundaries. In fact, Bell companies me aggressively deploying this very same broadband
technology in the home market where new competitors are offerng competing services.

In Florida, local -le nu mmcaions competition and the deployment of advanced services by
both RBOCs and CLECs is in its infcy. The FPSC has been given the responsibility to promote
local competdieo We ar implementing this mission in several ways. We are currently in the midst
of seeing pries for un e nwetgk elements fr BellSouth, we have conducted extensive testing
ofBellSosA open radspport system (OSS), and we are readying to make an expedited decision
on a BellSouth 271 application. Twough these and other efforts, we believe that we can foster
increased local competition md promote the timely deployment ofadvanced services.

We noe that overall, Forida ranks well above the national averages in broadband deployment,
number of broaIdbad pmviders, and lines. According to FCC data 87% of Florida zip codes are
served by at least one broadband provider, 69% are served by one to three providers, and 13% ae
served byat least 4poviders. These percentages ae above the national averages of S9%, 49%, and
416, respectively. Florida has 100% more ADSL providers, 200% mome cable provide and 40%
more types of traditional wireline, optical, satellite, and fixed wireless providers than the national
averages. Flonda also has 260% more broadband lines than the national average.

Before considering co4ponsonhip of any "271 relief" legislation, you may want to obtain
answers to the following questions:
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" Does he bill undermine the incentives for Bell operating companies to open their local
market to compefijoc?

" Would the Regional Bell Operating Companies lose their incentive to open up their
markets if the data traffic we allowed across LATA boundaries?

" Does this bill harm, rather than help, competition in broadband deployment? If so, does
that impede broadband deployment to rura areas?

* While the Florida Public Service Commission does not "regulate" the Internet. wouldn't
the peemtive language in the bill keep the FPSC from overseeing the nondiscriminatory
application of tem and conditions in tariffs for high-speed data services?

* Does the bill take away the regulatory leverage to spur the Bell companies to open up their
markets?

In sun, we respectilly uge you to be cautious about this "RBOC relief" legislation. We
note that NARUC has passed a resolution against such legislation. Last year, 30 stale commissions
filed cormrents against passage of H.R. 2420. It is important to note that when an efficiently
Operating coinphite maet is hieved, legislation like that proposed in H. 2420 in 1999, might
bea arowriae. Until that time, we believe that incentive regulation and state part cipation may well
be the best way to ensure that local competition is achieved. Bills like H.R. 2420 have laudable
goals, but they could also derail the work that state commissions are currently doing to achieve local
competition and they could lessen the incentives for RBOCs to seek 271 approval for voice traffic.
We urge you to consider the impact dtis type of legislation could have in regard to preempting not
only the efforts of the FPSC, but more importantly, preempting the Florida Legislature in these
matters.

Thank you for your considetion. We would be happy to provide further information about
Florida's activities on Section 271 and local competition upon request.

E. L"n Jacobs,,
Chaiman

ELJ:CBM:jm
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Third, HR 1542 would exempt the RBOC and other incumbent local excha ge carriers
from resale and network unbundling requiremews that now apply to high speed data and ineet
access services under the Act. The current "line sharin" equirement is critical to the rapid
deployment of competitive broadband services to consumers. Finally, the Tauzin-Dingell bill
would also allow Bell companies to provide in-region intcrLATA (local access and transport
an) data services without having to satisfy the madceopning mandates outnad in section
271 of the Act. Since datam ffic omprises roughly half of all telecomuncaions traffic today,
this requirement would significantly reduce icenaives for the RBOCs to meet their obligations
to open local msrketL I

In conclusion, HR 1542 should be opp&ed, because if enaed, it would seriously
undamine the =rent auLthrity of the saea to proe the interests of consumer and ratepayes
as well as to undermine key market opeWing requiremesna contained in the Telecommunications
Act of 1996.

Thank you very much for your consderasion of thee comments. We would be more
than happy to talk with you or with any member of your staff to discs the important issuesfurther

Simercly,

cc. Io. WJ. "Billy- Tauzin, Chin Houe Energy and Cmmcm Committee
Hon. Na Mea Browell, Prsident, NARUC
Ho Joan Smith, Chair, NARUC Telecoinumicatlons Committee
J. Bradford Ramsay, Gencral Counsel, NARUC
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sequencing information. As d Int1net becomes W increase imports ompMOeM
e voice Ielec icatkas sysm, this marst sa pm , if deregulad wil not be

subject to dh mniscwuer lotectio kws and rquiremets as other regutd voice
telecommwuiasio provide. At this point in time, whm the pumnete of this
emaging savice we still unknown, it would be imprudent to eliminate state vmuighu
over such Internet voice telephone service.

Third, HR 1542 would exempt the RBOCs aid other incm nt local chamg carriers
from resale and network unbundling requirements tha now apply to high speed dam and
internet access services under the Act Thes requirements woud. put at risk current
effors by the FCC mid by our Commission under Califoria law (AB 991 - Papui) to
require incumbent local xchamne companies to share thei lines with competitive local
Cxchang data caria The cmrem "line shari" requirement is critical to the rapid
deployment of complete brdban services to consumers.

And fourth, the Tamzin-Dinsell bill would also allow Bell companies to provide in-region
interLATA (local M and transport a) data service without having to saisfy the
Maket-opi m andS e outlined in section 271 of the Act Since.data traffic o
roughly half of all feleconmnUicaS traffic today, this requirement would drasically
reduce incentive for the REOCs to met their obligtions to open local m s.

In conclusion, HR 1542 should be opposed, because if enacted, It would seiously
undermine the c Ient autho[ity of the states to protect the interests of consumers and
ra &e M as wall as to undermine key market opening requirements contained in the
Telecommunications Act of 1996.

Thank you very much for your consideration of these comments. We would be more than
happy to talk with you or with any member of your staff to discuss these important issues
further.

Sincemly,

Loretta Lynch
President
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Chairman SENSENBRENNER. Mr. Barr.
TESTIMONY OF THE HONORABLE WILLIAM P. BARR, EXECU.

TIVE VICE PRESIDENT AND GENERAL COUNSEL, VERIZON
COMMUNICATIONS, WASHINGTON, D.C.
Mr. BARR. Good afternoon, Mr. Chairman, Ranking Member Con-

yers. It's a pleasure to appear before this Committee today. I'd like
to focus my comments on H.R. 1697 and 1698. I believe that these
Proposals are unwarranted and would be destructive to both of the
fdamental principles in the antitrust laws and our telecommuni-
cations policy.

Now, the Telecom Act created special duties and imposed special
duties on the incumbent LECs that go far beyond the requirements
in the general antitrust laws. We have to facilitate the business op-
erations of our competitors in countless ways that are summed up
in thousands and thousands of pages of FCC rules. This has re-
quired a massive investment on our part, an effort to completely
redo the systems, the software, and the processes that are used to
operate our network so that it can serve as a platform for a count-
less number of retailers. And what is truly remarkable, in my view,
about this very substantial IT project that dwarfs what we have
had to expend, for example, on Y2K, is how successful it has been
in a relatively short period of time.

Now, many competitors have been quite vocal in suggesting that
the ILECs, or the incumbents, are not living up to our obligations
to provide wholesale service, and they claim that some kind of sub-
stantial change in law is necessary to deal with this alleged mis-
conduct. The indisputable and objective facts, though, I think belie
these claims.

First, in our long distance application proceedings, the so-called
271 proceedings, all these claims have been levied by our competi-
tors and they've been painstakingly reviewed by State commis-
sions, by independent auditors, and ultimately by the FCC, and in
these proceedings, they have been found-they have been rejected.
Our petitions have been approved. We've been allowed to go into
long distance. We've been found to be living up to our obligations
and not to have engaged in foot dragging. On the contrary, we've
been getting high marks for working cooperatively with competi-
tors, and indeed, just 2 days ago, the FCC put out the latest com-
petition data, which shows that it is surging in States where the
Bells have been admitted to compete in long distance, far outpacing
the other States.

Now, the second point is that the FCC and the States have put
in place specific objective standards and measures about what-
that we have to meet in providing our wholesale obligations. We
have to keep two million, approximately, metrics to demonstrate
that we are meeting our obligations. SBC has said that they have
to keep three million, and the reason why you keep all these objec-
tive standards is precisely to avoid subjective bickering about
whether you're doing your job or not. The numbers are there. Ei-
ther we're meeting the criteria or we're not, and largely those show
that we are meeting the criteria required by the FCC. Where we're
not, on the margin, we pay no fault penalties and we quickly cure
those problems.



Moreover, there are already comprehensive enforcement schemes
to deal with any potential misconduct in these wholesale obliga-
tions. I've already mentioned the performance assurance plans that
are no fault in nature. If you don't meet the standard, you pay.
And the FCC has determined, in adopting these plans, that these
payments are sufficient to ensure compliance with the act and to
deter misconduct.

Moreover, the FCC is free beyond these automatic no fault pay-
ments to impose specific sanctions for any misconduct, including
substantial fines and taking us out of the long distance market. So,
for example, in New York, when we had some failure in third-
party-supplied software which resulted in some notifications not
going to the CLECs that their order had been received-ten per-
cent of the notifications did not go out because of this software
glitch-we were fined $13 million in excess of the mandatory pay-
ments we had to make under the performance assurance plan. It
was unintentional, but it was remedied promptly by the FCC.

Beyond this level of enforcement, any aggrieved party can bring
claims and obtain remedies from State commissions, from the FCC
and the Federal courts specifically under the Telecommunications
Act.

I think it's wrong to immediately give credence to all the com-
plaints made by competitors that we're dragging our feet. There's
a forum for those to be heard. They've been heard. Our long dis-
tance applications have been approved. They have many remedies
to demonstrate these claims, and what these claims largely boil
down to, what many of them are are policy disputes that are being
presented as claims of foot dragging, for example, reciprocal comp,
which most of you know has been a big issue. They come in and
say, you have to pay for certain-for Internet-bound traffic as if it's
local traffic. We say, no, it's interstate traffic. It's not local traffic.
We don't owe reciprocal comp on it. They say, yes, you do. You're
not meeting your obligations. That brings a policy issue. It goes to
the FCC and the FCC adopts a national policy, and guess what?
We won that one. It's interstate and they changed the compensa-
tion rules on Internet-bound traffic.

These issues come up all the time. What kind of collocation is re-
quired? Do you have to let competitors in 24 hours?

Chairman SENSENBRENNER. Mr. Barr, do you think you could
wrap it up, since the red light is flashing.

Mr. BARR. Okay. I'd be glad to. These policy issues are presented
all the time, and what this act does is unprecedented. What it says
is that these issues are-that claims of violation of regulatory stat-
ute are automatically per se antitrust violations. That's never been
done before. And they're automatic per se violations of antitrust,
and then it would throw all these issues out into litigation brought
by customers and brought by competitors and to be decided by Fed-
eral juries willy-nilly around the country. It's exactly for this rea-
son that we have a telecommunications act, so we have expert
agencies setting a comprehensive, coherent policy. Thank you, Mr.
Chairman.

Chairman SENSENBRENNER. Thank you, Mr. Barr.
[The prepared statement of Mr. Barr follows:]
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Thank you, Mr. Chairman, for the opportunity to testify before the Committee.

I am Bill Ba, Executive Vice President and General Counsel of Verizon.
I am here to urge you not to support H.R. 1697 and H.R. 1698. Both bills rep-

resent bad antitrust policy. Even more important, they also represent bad economic
policy for this country.

These bills are based on two premises. The first is that telephone companies like
Verizon have been impeding the competition that the 1996 Act was intended to fos-
ter. And, second, that new remedies are needed to deal with this bad conduct. Both
of these notions are false.

In recent years, we have heard numerous complaints from our competitors that
we were failing to live up to the requirements of the 1996 Act. These competitors
brought their claims to state regulators and to the FCC. This was done on a com-
prehensive basis as part of the section 271 process through which we obtained long
distance authority in New York and Massachusetts. Many complaints were also pur-
sued apart from those proceedings. The states and the FCC reviewed all these
claims and concluded that we were complying with our obligations under the Act.

Moreover, there are many opportunities under existing law if a competitor can
show we violated the rules or impeded competition, and new remedies are, there-
fore, not required. Verizon has entered into "no fault" performance assurance pro-
grams, under which we make payments if the service we provide to competitors does
not meet objective standards. The FCC has concluded that guarantee payments re-
quired by these plans are sufficient to give us the incentive to meet the standards.
The FCC has the power to impose significant forfeitures for violations of the Act
or its rules or orders. The FCC can suspend or revoke our authority to provide
interLATA service if we fail to continue to meet any condition of that approval. A
competitor can file a complaint if it believes that we have failed to adhere to our
interconnection agreement. Nothing new is needed.

Moreover, the changes proposed in these two bills are ill-advised as both antitrust
and telecommunications policy.

Just five years ago, Congress passed the Telecommunications Act of 1996. One of
the primary motivations of many Members for working hard to enact this law was
that the telecommunications sector was being regulated under the antitrust regime
of the AT&T consent decree and that, they strongly believed, was bad for that sector
and bad for economy. This Committee, in reporting H.R. 1528, wrote that "national
telecommunications policy should be set by Congress acting through generally appli-
cable legislation."i These bills would reverse that sound judgment.

These bills would create an antitrust regime for a part of the telecommunications
industry that is different both from the regime that applies to American industry
generally and from that which applies to most sectors of telecommunications. It
would also give the Attorney General extraordinary regulatory authority in the tele-
communications industry, authority which that official does not enjoy in any other
sector. This authority would include not just making

judgments on the state of competition but also disbursing Federal loans and loan
guarantees to providers of telecommunications services and establishing alternate
dispute resolution mechanisms for parties to private contracts.

These bills amend the antitrust laws and appear to be concerned about competi-
tion. However, both bills completely ignore the broadband providers that together
have more than a 70 percent share of the residential broadband market-giant cable
companies like AT&T-and focus entirely on telephone companies that are relative
new entrants with a less-than-30-percent share. The focus of the bill on these com-
panies is even more remarkable when you add the fact that the cable operators
today exclude other Internet providers from their systems. If this Committee is look-
ing or exclusionary conduct to remedy, I would urge them to look at these practices
by the cable industry.

H.R. 1697

Section 101 of this bill would give the Attorney General a veto over an Act of Con-
gress. And unlike Presidential vetoes, Congress would not even get an opportunity
to override that veto.

If Congress decides to amend section 271 of 'i'e Communications Act to allow a
Bell company to provide some form of interLAIA service, the bill would permit the
Attorney General to reverse Congss' action by ending that the Bell company had
market power in the provision of wireline telephone exchange service. There is no

I.l(Report 104-203, on the Antitrust Consent Decree Reform Act of 1995, 104th Cong., lt



reason that the Attorney General should be able to taketh away what Congress de-
cides to giveth.

The bill establishes 85 percent of business and residential subscribers as the defi-
nition of market power that requires the Attorney General veto. This approach
makes no sense for several reasons.

First, it effectively gives Bell company competitors control over Bell company
entry.

Second, it would give these competitors a reason not to pursue residential cus-
tomers. Under the bill, a Bell company is deemed to have market power-and to
be precluded from any new authority Congress affords-if its competitors have less
that 15 percent of both busineEa and residential customers. Our competitors already
have every incentive to go after the relatively high value business customers and
ignore residential consumers, and this bill would increase that incentive.

Third, and more fundamentally, there is no logic in saying that a Bell company
should not be allowed to provide Internet backbone services because it has a large
share of the residential voice telephony market where it provides local service.
Sprint has a large share of the residential voice market where it provide service,
but no one has ever suggested that this fact should prevent Sprint from being an
Internet backbone provider. The FCC has concluded that broadband and
narrowband are separate markets, and there is no way that a large customer base
in the narrowband market can give an firm an unfair advantage in the broadband
Internet backbone market.

Finally, this provision reverses one of the judgments made by Congress in the
1996 TelecommunicationsAct. In those debates, some urged that the new law estab-
lish a "market share test" for Bell company entry into the long distance business.
This Committee rejected that approach, as did Congress overall. There is no reason
that a market share test is makes any more sense today than it did five years ago.

H.R. 1698

Section 2 of H.R. 1698 adds two new provisions to the Clayton Act that together
constitute a radical departure from established antitrust law.

New section 28 prohibits an antitrust court from dismissing a claim on the ground
that defendant's conduct is subject to the Communications Act. It also allows a court
to consider as a possible antitrust violation any conduct that violates the Commu-
nications Act or FCC rules.

New section 29 goes one step further by making violations of certain Communica-
tions Act provisions per se antitrust offenses. It then goes on to prescribe a specific
penalty for such violations, a penalty that may have nothing whatever to do with
the offense-that the defendant carrier be prohibited from jointly marketing any ad-
vanced telecommunications service with any other telecommunications or informa-
tion services.

These provisions scrap years of antitrust jurisprudence, in which violations of reg-
ulatory statutes are not antitrust violations and certain regulated conduct cannot
violate the antitrust laws. They also reverse Congress' judgment five years ago to
deregulate the telecommunications industry, promote competition and empower
agencies, rather than antitrust courts.

There are many regulated industries in this country. Congress and the courts
have long accommodated both the regulatory regime and the antitrust laws. Often,
regulatory approval or oversight confers immunity from the antitrustlaws. In other
cases, adherence to regulatory mandates is a defense to an antitrust challenge. H.R.
1698 ignores this long history of regulatory-antitrust accommodation by removing
any defense based upon the fact that the conduct was regulated.

For example, one of these well-established principles is the filed-rate doctrine,
which prevents courts from revisiting the reasonableness of a utility's rates once the
utility has filed and received approval of those rates with a governmental agency.2

Another is state action immunity,3 which that alleged restraints that are supervised
and approved by state regulators cannot violate federal antitrust laws. These doc-
trines make sense: the American public would be ill-served by regulators unsure of
whether there would be judicial deference to their decisions, and by courts and ju-
ries poorly suited for determining permissible rates or practices in such varied in-
dustries as telecommunications, electricity and railroads. But H.R. 1698 casts aside
this wisdom, favoring a regime in which any multiplicity of courts could second-
guess the highly technical judgments of state and federal regulatory agencies.

2 E.g., eqh v. Chicago & Northwestern R. Co., 260 U.S. 156 (1922).3 Eg., Parker v. Brown, 317 U .4 341 (194).



But, more important, these provisions are inconsistent with the regime Congress
established only five years ago for this industry. The Telecommunications Act of
1996 opened local telecommunications markets to competition by imposing special
duties on incumbent local exchange carriers. It established a carefully balanced sys-
tem of privately negotiated interconnection agreements, state public commission and
Federal Communication Commission supervision, and limited federal court review
of agency decisions. All disputes over interconnection agreements were to be brought
first to state commissions possessed of the technical expertise and regulatory experi-
ence needed to resolve these complex issues.

But Congress did not simply conflate antitrust and telecommunications regula-
tion. On the contrary, it imposed through the Act precisely the kinds of affirmative
duties to help one's competitors do not exist under the antitrust laws. And the Act
made an appropriate assessment of institutional competence by leaving regulation
in the first instance to the regulators.

This bill expands antitrust law well beyond what Congress or any court has found
appropriate. Antitrust law exists to promote competition, not to6 protect competitors.
It seeks to remedy competitive injuries, not trivial commercial ones. It deals with
intentional or willful conduct, not failure to perfectly satisfy detailed technical regu-
latory requirements. And yet this bill would transform into per se antitrust viola-
tions minor commercial disputes that do not affect competition and without any
showing of bad intent.

With very narrow exceptions, antitrust law does not require an incumbent to aid
a competitor. This is because the greater such a duty, the more likely the impair-
ment of competitive incentives for both the incumbent and competitor, and the more
likely the ultimate harm to the consumer. The Telecommunications Act, however,
imposes many such duties on incumbents. The U.S. Court of Appeals for the Sev-
enth Circuit recently recognized that Congress thereby limited antitrust law's appli-
cation to telecommunications regulation: to use the court's words, the requirements
under Sections 251, 252, 271 and 272 "are precisely the kinds of affirmative duties
to help one's competitors that . . . do not exist under the unadorned antitrust
laws." 4 Violations of these Telecommunications Act requirements, therefore, is not
the stuff of an antitrust violation.

Furthermore, using antitrust law to enforce the Telecommunications Act would
discourage competitors from developing their own alternative facilities or services.
Such concerns are particularly apt in the context of local telecommunications mar-
kets, because the 1996 Act's overriding goal, as Congressman Goodlatte stated years
ago, is to "give(] new entrants the incentive to build their own local facilities-based
networks." 5 Why should a competitor build its own network when it can obtain ac-
cess to another's by wielding the weapon of an antitrust lawsuit? The answer has
been self-evident to courts for a century, which is why

they rarely, if ever, subject the type of duties imposed by the Act to antitrust scru-
tiny. So it is

that increasedsd sharing by itself does not automatically mean increased competi-
tion. It is in the unshared, not in the shared, portions of the enterprise that mean-
ingful competition would likely emerge."6

H.R. 1698 also risks protecting inefficient competitors and technologies in its ex-
pansion of antitrust. Suppose, for example, that a new entrant is faced with the
choice of developing a new, wireless interface with a user's premises, or instead pur-
chasing the incumbent's existing wire at cost. Even though development of the wire-
less interface might offer significant consumer benefit, development of such a sys-
tem might entail hte sunk cost investment and much higher risk than reliance on
existing technology. Using antitrust to broaden the sharing requirements of the Act
thus diminishes the incentive of new entrants to innovate, and raises the risk that
competitors will merely "free ride" on the incumbents' investments and innovation.

Even if it were appropriate to slap the antitrust label onto any Telecommuni-
cations Act violation-which it plainly is not-H.R. 1698 would offer unclear-and
hence unmanageable-standards to the courts. Section 28(aX) provides that a court
"may consider" any Act violation in assessing anticompetitive or exclusionary con-
duct. What does this mean? It means that some courts may consider it; others may
not. Of those that consider, some may find a violation to be conclusive evidence of
anticompetitive conduct, notwithstanding the antitrust

4 Goldwasser v. Ameritech Corp., 222 F.3d 390, 4 (7th Cir. 2000).
5141 Cong. Rec. H8465 (daily ed. Aug. 2, 1995) (Rep. Goodlatte).
6AT&T Corp. v. Iowa Utii.. Bd., 525 U.S. 366, 429 (Breyer, J., concurring in part and dis-

senting in part).



laws; others may find it to be merely suestive. The smart competitor would now
focus not on promoting new facilities and services, but on shopping for favorable
fora.

Conversely, Section 29(a), which demands courts find an antitrust violation when-
ever an carrier is found to violate certain sections of the Act, flicks away years of
jurisprudence and usurps the judicial function. The Supreme Court has repeatedly
made clear that violation of other legal duties is not an antitrust violation. Aside
from the considered judgment of the Court, the fact that antitrust law since its in-
ception never has presumed violation from such things as minor contract disputes
should give you pause.

In short, section 2 of H.R. 1698 is bad antitrust law. It's bad telecommunications
law. And it's bad for consumers.

Section 3 of the bill directs the Attorney General to establish a mandatory alter-
native dispute resolution process to resolve disputes arising under interconnection
agreements. Verizon is eager to find ways to expedite the resolution of interconnec-
tion disputes. We support, for example, the provision in H.R. 1795 that establishes
state arbitration of these issues, with a quick decision. We do not understand, how-
ever, why the Attorney General of the United States should be the person to set
up a dispute-resolution mechanism for this part of the telecommunications industry.

BroadbanMud Policy
Both these bills have the word "broadband" in their titles. However, other than

the loan program in H.R. 1697, they have little to do with broadband services and
do nothing at all to stimulate broadband deployment.

The Internet is a wonderful tool that developed far faster than anyone could have
imagined. Use of personal computers and dial-up access to the Internet fueled the
growth the U.S. and world economy enjoyed in the late 1990's. This growth has now
reached a plateau. More is needed now to move the economy to the next level. And
that stimulus--stimlus to the economy as a whole-could be provided by greater
deployment of high-speed broadband Internet access.
Using policies for the Internet and broadband services that were intended for a

local voice.telephone market has slowed deployment of broadband, inhibited com-
petition and slowed investment at the very time when we need every possible player
involved to help advance the capabilities and capacity of the Internet.

Two landline technologies provide residential consumers with high speed Internet
access at a reasonable cost--Digital Subscriber Line (DSL) services and cable
modem services. Only one of these services, DSL, is subject to significant federal
regulation. Even worse, only certain providers of DSL--the Bell operating compa-
nies-are so constrained as to not be able to provide data services across LATA
boundaries that were drawn with traditional voice telephone service in mind. If con-
sumers are to get widespread deployment of high speed Internet services from com-
peting providers, it is necessary for DSL services to be deregulated just like cable
modem services. Current regulation hampers significant DSL deployment and de-
nies consumers benefits.

Existing federal regulations handicap Verizon's provision of DSL. The FCC has
applied the section 251 unbundling and resale requirements to Verizon and other
incumbent local telephone companies. They require Verizon to allow competitors to
put their DSL equipment not only in our central office equipment buildings but also
in small "remote terminal" boxes in local neighborhoods. They require us to ,provide
not only unbundled lines from our locations to customers, but also "subloop pieces
of those lines. The FCC first required us to provide DSL-capable loops, then it re-
quired "line sharing"-allowing a competitor to use only a portion of the capacity
of the loop almost for free to provide DSL service while Verizon provided the under-
lying basic telephone service. Now we are also required to "line split"-to arrange
for two different competitors to share our lines, while we provide no service at all
to the customer.

The FCC is now considering requests from other carriers that we be required to
provide our new DSL services to them at very low TELRIC prices-that i prices
that are below our costs. If we have to do this, what incentive will we have to make
the investments that make these services possible? And yet that investment is ex-
actly what you and the public expect from us.

The other characteristic of the regulatory landscape is uncertainty-participants
and investors don't know for sure what the rules are. One federal court of appeals
has held that cable modem service is a "telecommunications service" under the Com-
munications Act; another has held the opposite. A third circuit court- has found that
comparable services provided by telephone companies are "telecommunications serv-
ices." Whether Verizon must provide wholesale DSL services at discounts to their
competitors and whether it must unbundle its retail DSL service are now before the
courts. Our investment decisions, and the investment decisions of our competitors,



will be effected by the actions of these courts and by the Commission's actions in
response to them. If Congress wants to encourage broadband investment, it needs
to set a clear, national broadband policy, and that policy must allow all competitors
to play by the same rules.

Thank you.

Chairman SENSENBRENNER. Mr. Blumenfeld.

TESTIMONY OF MR. JEFFREY BLUMENFELD, PARTNER,
BLUMENFELD AND COHEN, WASHINGTON, D.C.

Mr. BLUMENFELD. Thank you, Mr. Chairman, Ranking Member
Conyers, Members of the Committee. I appreciate the opportunity
to address these issues today.

[Microphones were switched.]
Mr. BLUMENFELD. Mr. Chairman, Ranking Member Conyers,

Members of the Committee, thank you for the opportunity to ad-
dress these issues. I would like to devote the time of my oral testi-
mony to two fundamental issues. One is the historical role that
antitrust has played in creating competition in the telecommuni-
cations industry, and the second is the relation of antitrust to reg-
lation, both in the '96 act and in the legislation that is pending -
fore the Committee at this time.

As the Chairman pointed out in his opening remarks, antitrust
has historically played a crucial role in opening this industry to
competition. That was true through a series of private lawsuits in
every segment of the industry, from ordinary telephones through
telephone equipment used to provide services, through the services
themselves, including long distance. It was true, also, in the his-
toric government case, which I had the honor of being able to serve
as a senior trial lawyer in, and in that case, also, the antitrust
were the gravamen of the government's complaint and the basis on
which, ultimately, relief was granted which created the competition
that we now see in this industry across all of its segments.

The heart of the antitrust laws is to create obligations for compa-
nies to deal fairly with each other. The ILECs are fond of quotingthe holding of the Colgate case, which recognizes that one, eco-
nomic freedom every company has is the freedom to refuse to deal
with certain customers. But they are not fond of quoting what is
actually the contrary of that, which is that for a firm with market
power, the right to refuse to do business is sharply bounded. Spe-
cifically, where a company with market power refuses to do busi-
ness with a competitor with the purpose and effect of injuring com-
petition, that is, engages in predatory exclusionary conduct, that
conduct is illegal under the antitrust laws.

Read in the converse, what that means is the antitrust laws do
create an obligation on the part of companies with significant mar-
ket power to deal with their competitors where the refusal to do
so would be anticompetitive, and where it creates that obligation,
it creates the obligation in two parts. It creates an obligation to
deal with them on reasonable terms and conditions---on reasonable
terms and reasonable conditions.

In the networking industries, what that has always meant is
that a firm with market power that is a network-based firm must
allow access to its network, connection to its network, on reason-
able terms and conditions. And there again, for a network com-
pany, there are two facets of reasonable terms and conditions. They

/



must be technically reasonable and they must be economically rea-
sonable.

Technically reasonable interconnection must mean the ability to
connect with the incumbent's monopoly network at points that
make technical sense both from the competitor's point of view in
terms of their business and technology and the point of view of the
incumbent. These are exactly the kinds of obligations that are
tracked and specified in section 251 of the act.

Similarly, there's an obligation to deal in financially reasonable
terms. Everybody in the telecommunications industry has agreed
for at least the last decade that financially reasonable terms for
monopolists to deal with a competitor means at prices that resem-
ble incremental costs. In fact, the telephone companies themselves
in the 10 years or so that they spent successfully and appropriately
fighting to change additional regulation from rate-based regulation
to price cap regulation, argued, mostly with the support of their
competitors and with the acceptance of regulators, that where faced
with competition, they should be able to charge prices at incre-
mental costs because prices at incremental cost are the prices that
prevail in a competitive marketplace. These are obviously akin to
the obligations that are tracked in section 252 of the Communica-
tions Act.

So the relationship between the antitrust laws and the Tele-
communications Act, both historically and in the '96 act, could not
be more different than the Goldwasser court described them to be.
And in ruling as it did, the Goldwasser court was exactly wrong.

The bills that are pending before the Committee today would
simply sharpen the relationship between the antitrnit laws and the
Communications Act to make it clear, as must be both law and the
policy in this country, that a course of conduct that violates specific
Federal regulatory scheme, which itself was designed to open mar-
kets to competition, cannot possibly be a defense to an antitrust
case and are more appropriately regarded, as they have been re-
garded for decades in the antitrust law, as clear evidence of anti-
trust violation, an integral part of that case.

I commend both of these bills to the Committee for preservation
of competition in our industry. Thank you.

Chairman SENSENBRENNER. Thank you, Mr. Blumenfeld.
[The prepared statement of Mr. Blumenfeld follows:]

PREPARED STATEMENT OF JEFFREY BLUMENFELD

Chairman Sensenbrenner, Ranking Member Conyers, members bf the Committee,
good afternoon. Thank you for the opportunity to testify before you on two impor-
tant pieces of legislation:

* H.R. 1697-the Broadband Competition and Incentives Act of 2001; and
* H.R. 1698--the American Broadband Competition Act of 2001.

I am Jeffrey Blumenfeld, co-founder and managing partner of the law firm
Blumenfeld & Cohen-Technology Law Groups-.

Just as the legislation before the Committee seeks to reaffirm the proper balance
between antitrust laws and government regulation in the communications industry,
throughout my professional carrier I have been intimately involved in the interplay
of these bodies of law in the communications sector. In the 1980s, while at the Anti-
trust Division of the Department of Justice, I participated in the AT&T litigation
and subsequently led the group charged with implementing the AT&T consent de-
cree. I left the Antitrust Division to start my own law firm, reoogniing the crucial
interplay between the antitrust and telecommunications regulation. For the past
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decade and a half I have taught telecommunications law and trial practice at
Georgetown University Law Center. Most recently, from August 1997to March
2001, I served as General Counsel to Rhythms NetConnections Inc., a data CLEC.
Through all these experiences I have developed a perspective on what works and
what doesn't in opening monopoly markets in the telecommunications sector.

Perhaps the most important lesson I have learned over the years is that only
when the antitrust laws are given free rein will telecommunications competition de-
velop properly. In enacting the Telecommunications Act of 1996 ("1996 Act"), Con-
gress clearly intended that antitrust law continue to apply along with the 1996 Act.
In fact, the 1996 Act includes a specific antitrust savings clause. Unfortunately, a
recent appellate decision, Goldwasser v. Ameritech Corp., 222 F.3d 390 (7th Cir.
2000) ("Goldwasser"), despite the court's claims to the contrary, failed to give full
force to this clause, and instead essentially found an implied antitrust exemption
that threatens to foreclose antitrust law as an avenue for recourse. This coupled
with the anticompetitive effect of intransigent behavior by incumbent telephone mo-
nopolists, cries out for Congressional action.

H.R. 1697 and H.R. 1698 effectively address these concerns. Regulation under the
1996 Act should complement, not supplant, the antitrust laws. Congress must reaf-
firm the crucial role that the antitrust laws have played and must continue to play
in opening telecommunications markets to competition. To accomplish this impor-
tant goal, Congress must overrule the Goldwasser decision. In addition to ensuring
that antitrust remedies are available to competitive carriers and to the public at
large, Congress should provide for a rapid, fair mechanism for CLECs to obtain rem-
edies for continued incumbent telecommunications company violations of the 1996
Act. The two bills before the Committee will attain these objectives. If they are en-
acted, they will provide the necessary complement to regulation under the 1996 Act
and will enable consumers to benefit from a quick, effective infusion of local tele-
communications competition.

Today there is widespread recognition that competition is desirable in tele-
communications markets, and should be the rule, rather than the exception. Indeed,
wherever it has been allowed to flourish, competition has brought lower prices, prod-
uct and service variety, and innovation to telecommunications consumers. Antitrust
law has been the principal driver of this telecommunications competition. Initially,
regulatory decisions by the FCC, exemplified by the Carterfone and Specialized
Common Carriers decisions, created opportunities for firms to enter markets domi-
nated by the Bell System, including the Bell Operating Companies. Numerous com-
panies, large and small, tried to capitalize on these perceived opportunities to com-
pete. Faced with Bell System intransigence, however, they found the delays and
costs resulting from trying to play the regulatory game against this experienced,
powerful opponent stymied them in their efforts to introduce competition into the
telecommunications industry.

When these would-be competitors could not capitalize on the FCC's market-open-
ing decisions, they turned to the antitrust laws. Through antirust litigation these
firms won significant victories. They established that, contrary to the Bell System's
arguments, the Communications Act does not create an implied exceptiQn to the
antitrust laws. See, e.g., Southern Pacific Comm. Co. v. AT&T, 740 F.2d 980, 999-
1000 (D.C. Cir. 1984). Of equal importance, they established that AT&Ts refusal
to provide them with interconnection violated those antitrust laws. E.g., MCI v.
AT&T, 708 F.2d 1081 (7th Cir. 1982).

The culmination of these private efforts was the government's antitrust action
against AT&T and the ensuing break-up of the Bell System. The competitive bene-
fits of the AT&T decree have been clear. We see striking evidence of this in today's
fierce price competition in long-distance telephone service and abundant choice and
innovation in telephone network euipment and terminal equipment.

The 1996 Act was a natural follow-up to earlier antitrust activity. It essentially
attempted by Congressional action to jump-start competition in the last monopoly
portion of the telecommunications market-the local market. The 1996 Act recog-
nized that competitive market structure and competitive behavior are thekeys to

n high-quality, innovative, local telecommunications services at gable
prices. need, the stated purpose of the Act is "[to promote competition and reduce
regulation in order to secure lower prices and higher quality services for American
telecommunications consumers and encourage the rapid deployment of new tele-
communications technologies." To achieve this goal, the 1996 Act, among other
things, established specific interconnection obligations applicable to incumbent pro-
viders. These obligations were expressly designed to promote efficiency and competi-
tion, while ensuring that the incumbents still receive a reasonable profit.

The 1996 Act was thus meant to serve the same purposes as the antitrust laws.
But Congress did not envision that the 1996 Act would be the sole means of achiev-
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ing those ends. Rather, the 1996 Act was plainly meant to complement existing anti-
trust obligations. The Act made this explicit, providing that "nothing in this Act or
the amendments made by this Act shall be construed to modify, impair, or super-
sede the applicability of any of the antitrust laws." 47 U.S.C. § 601(bX1). Thus, the
1996 Act sought to create local competition through the promulgation of specific reg-
ulatory provisions, with the Federal Communications Commission and state com-
missions providing the details, and with the antitrust laws serving their historical
function of vindicating the interests of competition.

While early FCC and state commission decisions provided much hope for competi-
tors, it now appears that, as in the past and as Congress anticipated, communica-
tions regulations alone is not enough to counteract the intransigence of the incum-
bent monopoly providers and create competitive markets. ILECs have shown time
and again that they will resist and negate competition by using every loophole in
the regulations andthe narrowest interpretation of their regulatory obligations. In
addition, the regulatory process is inherently slow-paced. For example, incumbent
providers challenged the FCC's authority to promulgate pricing rules for inter-
connection and access to their local networks, as well as the merits of the rules
themselves. Only this coming fall, over five and a half years after the passage of
the 1996 Act, will the Supreme Court hear a challenge to the merits of the FCC's
pricing rules and potentially provide the competitive sector of the industry with the
pricing certainty necessary to develop long term business plans.

These realities have seriously retarded the competitive provision of advanced serv-
ices. For instance, due in large part to howls of protest from incumbents, it took
the FCC over two years to complete its line sharing proceeding, and this Order is
now in the courts, three years after the issue was raised. In light of the ILECs' abil-
ity and willingness to continually tie the regulatory process in knots, additional ave-
nues of recourse are needed to open local markets.

This is not to say that federal and state regulators are failing to act to open the
local market. Rather, federal and state regulators simply do not wield a heavy
enough club to truly stop ILEC behavior intended to retain their local monopolies.
For example, Verizon generated $63 billion in revenues in 2000, or $173 million per
day. Even if the FCC's enforcement authority is increased to a maximum of $10 mil-
lion (as requested by Chairman Powell and as is currently under consideration in
the Committee on Energy and Commerce), even the most egregious and willful con-
tinuing violation of the 1996 Act by Verizon would only result in a fine of less than
6% of its revenues for one day. In fact, even if the FCC fined Verizon $10 million
per day each day of the year, the fines would amount to only 3 weeks of revenues.
Clearly, regulators do not have the tools to pry open local markets against the wish-
es of incumbents.

Congress attempted to provide the ILECs with incentives to cooperate in opening
their local markets to competition by permitting them to enter the long distance
markets in their home regions if they opened their local markets to competition-
so-called Section 271 autl-.oity-but this has failed to provide sufficient incentives.
Instead, the ILECs have determined that there is more value in protecting their mo-
nopoly market share than in providing in-region long distance. Five years after the
1996 Act passed, incumbents have gained Section 271 authority in only five states,
and only after a long process of fits and re-starts in seeking such authority. And
even in these states, ILECs still wield monopoly market power, and will now do so
without the incentives Section 271 provides to cooperate in opening the local mar-
ket. In fact, once Verizon (then Bell Atlantic) received Section 271 authority in New
York, its performance in complyg with the 1996 Act declined, resulting in Verizon
agreeing to pay up to $27 mil lion if its performance remained substandard. In es-
sence, Verizon exchanged a sum equal to roughly four hours' revenues for the right
to shirk its obligations under the 1996 Act.

The current state of competition demonstrates that regulation is insufficient to
open local telecommunications markets on its own. Over five years after the passage
of the 1996 Act, ILECs still control almost 92% of the local market. After a prom-
ising few years, almost every single competitive carrier is struggling not just to com-
pete with the ILECs, but merely to survive. CLECs that once had stock vauations
of hundreds of millions, if not billions of dollars have been forced to exit the mar-
ket. Winstar, NorthPoint, e.spire and others, once so high-flying, filed for bank-
ruptcy in recent months. Other CLECs are on the ,erge of bankruptcy. Those that
are not in quite this dire situation have still watched their stock values drop well
over 50%, and in some instances over 90%. These declines have forced CLECs to
curtail expansion plans, particularly because these plans often require expending
well over sixty percent of a start-up company's revenues, as compared to the ap-
proximately twenty percent of revenues that ILCs spend on capital expenditures.
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Moreover, the companies beat financed to enter the local markets of the incum-
bent providers are the other ILECs. The 1996 Act lifted all restrictions on ILECs
proving either local or long distance services out-of-region, yet out-of-region ILEC
local competition has not materialized, and ILECs are eschewing the opportunity to
enter long distance markets outside their local monopoly regions. Rather, the MECs
are only interested in providing competitive long distance service in markets where
they can leverage their existing local monopolies.

Faced again with Bell company intransigence and delay, and seeing the promise
of the 1996 Act fade as the years pass, would-be competitors and consumers are
again turning to the antitrust laws. As it attempted to do with the savings clause
in the 1996 Act, Congress must again ensure that antitrust remedies remain avail-
able for behavior that not only violates the antitrust laws, but may also violate the
1996 Act. CLECs like Covad and Intermedia have filed antitrust suits alleging mo-
nopolization by the ILECs, and consumers have filed class actions relying on similar
allegations. Goldwasser is one of these actions, but it stands out for its far-reaching,
wrong-headed pronouncements on the application of the antitrust laws to the tele-
communications industry. In Goldwasser a panel of the Seventh Circuit affirmed
dismissal of a complaint that, among other things, charged Ameritech with monopo-
lization under Section 2 of the Sherman Act. That decision, if followed by other
courts, threatens to undo the combination of regulation and antitrust enforcement
that has proven so beneficial over the years.

Two of Goldwasser's holdings are especially problematic. The first involved com-
plaint allegations that the court. viewed as claims that Ameritech's behavior was il-
legal simply because it violated the 1996 Act. In dismissing these allegations, the
court strongly implied that the obligations imposed by the 1996 Act categorically
could not be obligations imposed by the antitrust laws, and therefore that conduct
violating the 1996 Act could not violate the antitrust laws. The court did not con-
sider whether the alleged conduct could constitute an independent violation of the
antitrust laws, whatever the status of that conduct under the 1996 Act, nor did it
account for prior decisions holding that the violation of regulatory requirements re-
lated to the promotion of competition can lead to a finding of antitrust liability. See,
e.g., Farley Transp. Co. V. Santa Fe Trail Transp. Co., 786 F.2d 1342 (9th Cir.
1985); Western Concrete Structures Co. v. Mitsui & Co., 760 F.2d 1013 (9th Cir.
1985). Unfortunately, some district courts in other Circuits have followed this aspect
of Goldwasser. Law Offices of Curtis V. Trinko v. Bell Atlantic, No. 00 Civ. 1910
(SHS) (S.D.N.Y. 2000); Intermedia Communications v. BellSouth Telecommuni-
cations, Case no. 8:00 Cov.-1410-T-24(c) (M.D. Fla. 2000).

The court dismissed other allegations in the Goldwasser complaint with the hold-
ing that the 1996 Act "must take precedence over" the antitrust laws when the two
statutory schemes cover the same field. This is nothing less than an erroneous con-
clusion that the 1996 Act creates an implied exemption from the antitrust laws. It
gives short shrift to the savings clause in the 1996 Act, which explicitly forbids an
implied antitrust exemption. The court attempts to explain away the savings clause
by interpreting it to cover only markets that are not regulated because they have
become sufficiently competitive. This is a Catch-22 of the highest order: forbidding
antitrust suits when there is a monopoly that is regulated, and permitting them
only when the market power that could support a monopolization claim no longer
exists.

Goldwasser also ignores consistent precedent teaching that federal regulation
under the Communications Act, even before it contained a savings clause, did not
result in an implied antitrust exemption. And finally, Goldwasser fails to account
for the history of productive, pro-competitive interplay between antitrust law and
telecommunications regulation.

H.R. 1697 and H.R. 1698 represent pro-competitive, pro-consumer responses to
Goldwasser and to current conditions in telecommunications markets. H.R. 1698
confirms that the antitrust savings clause to the 1996 Act means what it says--
nothing in the Act supercedes the antitrust laws, and the antitrust laws are to be
given full play in this industry. Given the history of this industry and the centrality
of the antitrust laws in achieving the competition we see in some segments of the
industry today, the wisdom of this approach is indisputable.

H.R. 1698 also reflects a proper recognition that the market-opening provisions
of the 1996 Act embody Congressional establishment of rules of conduct necessary
to promote telecommunications compe..tition. Congress plainly intended that the
1996 Act be a prescription for competition, and it imposed a set of duties on incum-
bent carriers to achieve that objective.

Those duties are largely grounded in the antitrust laws, and the seminal antitrust
decisions in the telecommunications industry. It is correct, as the Goldwasser court
observed, that the Colgate doctrine recognized that an integral part of economic



freedom recognized by the antitrust laws is the right to refuse to do business. It
is also correct, however, that for a firm with market power that ight is not
unbounded. Beginning at least as early as U.S. v. Terminal Railroad Ass'n of St.
Louis, 224 U.S. 383 (1912), and continuing through Aspen Skiing Co. v. Aspen Hiqh-
lands Skiing Corp., 472 U.S. 585 (1985) and Eastman Kodak Co. v. Image Technical
Services, Inc., 504 U.S. 451 (1992), the antitrust laws have uniformly held that a
firm with market power violates the law when it engages in a predatory refusal to
deal, conduct with the purpose and effect of harming competition. Where the refusal
to deal with a competitor would be illegal predatory conduct for a firm with market
power, that firm is obligated to deal with its competitors on reasonable terms and
conditions.

In a networking industry, whether railroading or telecommunications, the anti-
trust obligation for a firm with market power to deal with its competitors on reason-
able terms and conditions translates to an obligation on the part of the incumbent
with market power to connect its network with the networks of its competitors on
reasonable terms and conditions. E.g., Terminal Railroad Ass'n, supra; MCI v.
AT&T, supra.

In the telecommunications industry, "reasonableness" has two components: tech-
nical and financial. Technically reasonable terms require connection of the networks
at technically feasible points of the two networks. When competition came to the
long distance market, the antitrust courts eventually determined that connection be-
tween the networks of the Bell System and its competitors was required in a way
that would allow the long distance company to reach its customers over the local
loop plant of the local telephone companies. This requirement has become the now
common and widely accepted practice of local access. Interestingly, if we restate that
in the somewhat pejorative jargon the ILECs like to use in these discussions, the
ILECs would say "te antitrust courts forced us to allow our competitors to use our
networks to serve their customers." Connection between networks for competition in
the local market on technically reasonable terms, given the businesses and tech-
nologies at issues, would mean a variety of feasible connection points, including con-
nection for local loops, connection for local switches. In other words, antitrust deter-
minations of technically reasonable connectionpoints would result in obligations
much like those imposed by Sections 251 and 271 (despite the semantic difference
that the 1996 Act uses the term "unbundling" to denote connection at certain net-
work points).

Financially reasonable terms generally would translate to financial terms that
would prevail in a competitive market, that is, that the incumbents should be able
to charge for connection the amounts they would be able to charge in a competitive
market, i.e., in a market where they faced competition for the sale of network con-
nections. In the telecommunications industry competitive prices are measured by in-
cremental cost. This approach is agreed upon not only by all regulators, but by all
industry participants as well, including the ILECs. Throughout the late 1980s and
early 1990s, as the ILECs actively sought to change the regulatory scheme from rate
base regulation to price cap regulation, they uniformly argued-successfully, and
generally with the concurrence of their competitors-that where they faced competi-
tion they should be able to price at incremental cost, because incremental cost was
fhe appropriate measure of a competitive price. This, of course, is exactly the con.
cept that is captured in Sections 252 and 271. In antitrust, regulation and the 1996
Act, incremental cost includes a competitive rate of return or "reasonable profit."

Thus, the market opening requirements of the Act are closely tied, in both pur-
pose and substance, to the duties imposed by the antitrust laws. This is a far cry
from the Goldwasser view that the obligations imposed by the 1996 Act are some-
how alien to the competitive regime of the antitrust laws. The Goldwasser view is
simply wrong as a matter of antitrust law and antitrust history in this industry.
Contrary to the Goldwasser view, the Act's specific requirements are consistent with
antitrust law, and complement and effectuate general duties established under anti-
trust laws. H.R. 1698 properly recognizes that aspect of the 1996 Act, by allowing
antitrust courts and antitrust enforcers to look to the Act for guidance in measuring
behavior under the antitrust laws.

H.R. 1697 embodies another important link between antitrust principles and the
1996 Act. The 1996 Act's bargain with the RBOCs, set out in Section 271 of the Act,
was that they could begin provide long-distance service originating in their own re-
gions when, on a state-by-state basis, they satisfied a competitive checklist meant
to demonstrate that the local exchange markets that they had historically domi-
nated were open to competition. The history of the telecommunications industry
teaches us, however, that, despite regulatory requirements meant to foster competi-
tion, incumbent telephone monopolists have a distressing ability to thwart competi-
tion by abusing their market power. Regrettably, it is becoming clear that in prac-
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tice Section 271 is an example of the failure of such a requirement. Even in the few
states where the FCC has granted the ILEC authority to provide in-region long-dis-
tance service by finding that the ILEC has met the market-opening requirements
of Section 271, the competition envisioned by the 1996 Act remains minimal.

By adding a requirement that incumbents seeking Section 271 approval not have
monopoly power, H.R. 1697 provides an important competitive safeguard. By com-
mitting the question of monopoly power to the Department of Justice and providing
a clear standard based on market shares, the legislation provides for a well-in-
formed decision by government officials with expertise and long experience in both
antitrust principles and telecommunications markets. Under this provision Anti-
trust Division officials will apply the full spectrum of their knowledge of tele-
communications markets and their familiarity with antitrust analysis to determine
whether an ILEC has market power. If there is such a finding of market power, Sec-
tion 271 authority will not be available. In addition, the Bill would establish that
no ILEC with a market share of 85% or more could receive Section 271 authority.

Both of these provisions are salutary efforts to import the key antitrust concept
of market power into Section 271. A possible concern with these provisions arises
out of the bill's market share standard. That standard is best read to identify only
situations in which an ILEC has market power and thus cannot receive Section 271
authorization. That is, the bill provides that the Attorney General can never grant
Section 271 relief where an ILEC has a market share of 85% or higher in either
the business or residential markets. My concern is that the provisions might be mis-
read to embody a negative implication, i.e., to say that an ILEC with less than 85%
market share must meet the requirements of Section 271. The Committee should
foreclose the possibility of the Bill being read to imply that ILECs with a market
share less than 85% do not have market power. The 85% standard is well in excess
of the level at which courts have been willing to find full-blown monopoly power,
and such a reading would be inconsistent with the role that the Bill assigns to the
Department of Justice. Therefore, and perhaps in an excess of caution, the Com-
mittee may wish to consider adding language to the Bill or the legislative history
to ensure the correct reading.

H.R. 1698 also provides a solution to one of the most vexing problems with both
traditional antitrust and 1996 Act regulatory tools for opening the local market: it
would create a mechanism that enables individual, speedy, multistate dispute reso-
lution of interconnection agreement disputes. While such a remedy is limited to the
rights negotiated or arbitrated into an interconnection agreement, the 45-day com-
mercial arbitration dispute resolution provision would enable competitors to have
specific allegations of agreement violations remedied in a matter of weeks, rather
than the years that are often necessary for antitrust and regulatory proceedings.
While antitrust (or regulatory) remedies would generally be necessary to cure over-
arching anti-competitive behavior, commercial arbitration with discovery rights and
a 45-day decision window will enable CLECs to obtain redress for specific inter-
connection agreement violations. Such rapid, cost-effective redress is essential if in-
dividual CLECs, struggling to stay afloat today, are to be able to afford to address
specific ILEC bad acts in time to take advantage of the remedies.

In conclusion, the interplay between antitrust law and telecommunications regula-
tion is crucial to the development of competition in local telecommunications mar-
kets. In light of current trends in the market and the unfortunate holding of
Goldwasser, it is imperative that Congress step in and reaffirm what the 1996 Act
antitrust savings clause says--that antitrust law and communication regulation
complement each other in the battle to create local telecommunications competition.
H.R. 1697 and 1698 would accomplish this and therefore should be passed.

Thank you.

Chairman SENSENBRENNER. Mr. Malone.

TESTIMONY OF MR. JOHN F. MALONE, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, THE EASTERN MANAGEMENT GROUP,
BEDMINSTER, NEW JERSEY
Mr. MALONE. Thank you, Mr. Chairman, Ranking Member,

Members of the Committee. For 20 years, I have been President of
a management consulting company working in the communications
sector exclusively. All of our firm's 400 clients are either carriers,
including CLECs, ILECs, interexchange carriers, or manufacturers



or software companies. Our business is to help our clients compete
effectively in a crowded telecommunications market.

I'd like to share with you some insights about the CLEC market
today based upon our experience. Right now, there are 150 CLECs
operating in the United Statea, according to NPRG. In each of the
15 largest markets in the United States, there are an average of
15 Competitive Local Exchange Carriers working within those mar-
kets. Frankly, I think that's too many.

The next 150 markets boast an average of three CLECs per mar-
ket. I think that's closer to the right number. Lots of CLECs have
targeted these smaller markets and found far less competition,
companies like KMC, Commonwealth. Smart business thinking, as
far as rm concerned.

CLECs right now are bulldozing through the ILEC marketplace.
The FCC just reported that CLECs now have 8 percent, or 8.5 per-
cent, share of all the access lines. They've captured 15 percent of
the marketplace for small and medium business size customers.
CLECs have 20 percent market share of business customers in
many cities, and 20 percent total market share of all customers, in-
cluding residence, in some non-major areas.

Interestingly, one-half of all businesses who either start up and
procure telephone service or are relocating are passing those orders
to Competitive Local Exchange Carriers. Let me repeat that. One-
half of the businesses who are putting in service are giving the
business to CLECs.

So, if this industry is so great, then why isn't anybody making
money? I think that's a really good question. I'd like to share with
you, based on my experience working with CLECs, three reasons
why.

Number one, there is far too much competition in this market-
place. Venture capitalists know when they put money into compa-
nies that about one in every seven investments will work. Behind
every one of the 150 CLECs, there is a good venture capitalist, and
these venture capitalists, if you polled them, would say, with one-
seventh of the investments expected to work long term, we figure
this marketplace ought to hold about 21 profitable CLECs, not 150.
Not every CLEC can be expected to survive and we can't make
them.

Reason number two, bad business plans. I've seen a lot of CLEC
business plans. They don't reflect competing against anybody ex-
cept the phone company. Every major city I indicated has an aver-
ae of 15 CLECs. Think of Reagan National Airport, 15 shuttles,

competitors, departing every hour on the hour for La Guardia.
If that sounds preposterous, imagine that each one of them thought
that the only competition they would face would be the Amtrak
Metroliner.

Tampa is a fairly typical CLEC target. It's not in the 15 largest
cities, it's a little bit smaller than that. It's got 36 CLECs operating
in the city. Each CLEC has an extensive network that they put in
place. Each CLEC must sign up about 6,000 business customers in
order to hope to break even on their investments or they'll risk ex-
tinction--6,000 business customers. But Tam pa doesn't have 6,000
business customers for each of 36 CLECs. Tat would be over a



quarter of a million businesses. Tampa's got about 5 percent of that
number of businesses. That's an example of bad business planning.

Problem number three, operating company, or operating prob-
lems with businesses. Many CLECs face enormous amounts of em-
ployee turnover. Two-hundred percent per year employee turnover
is not uncommon. If your employees are turning over every 6
months, think of it as every 6 months, all the employees take their
passes and hand them in and walk out the front door. You can't
build a business that way. It doesn't surprise me that CLECs find
that one-quarter to one-half of their customers leave each year, and
it's not because the telephone companies are messing around with
the CLECs, it's because the CLECs are messing around with them-
selves. Funny thing, many sales reps leave a CLEC and then take
their customers with them.

In conclusion, the CLEC industry is robust. It does have prob-
lems, of course. I make a living solving them. But CLECs report
to us that the problems that they have are well within their control
and they'd like to be able to be left alone, at least on the operating
level, to solve them.

I just would like to finish by saying that it would please me if
I might enter into the record as part of my testimony a piece that
was in this morning's Wall Street Journal. It's headlined by Yochi
Dreazen, the writer, "Bells' Rivals Double Local Market Share,"
based on a report that came out from the FCC purporting CLEC
penetration last year.

Chairman SENSENBRENNER. Without objection, the article will be
included.

[The information of Mr. Malone follows:]
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Mr. MALONE. Thank you for your attention.
[The prepared statement of Mr. Malone follows:i

PREPARED STATEMENT OF JOHN MALONE

Mr. Chairman and Members of the Committee. My name is John F. Malone. I am
President and CEO of The Eastern Management Group. Thank you for inviting me
to share with you my knowledge and views of the competitive telecommunications
industry. I trust these insights will be helpful as you endeavor to formulate judg-
ments regarding both the "American Broadband Competition Act of 2001", and the
"Broadband Competition and Incentives Act of 2001".

My firm, The Eastern Management Group, is a management consultancy. For
more than 20 years we have assisted Incumbent Local Exchange Carriers (ILEC),
Interexchange Carriers (IXC), Competitive Local Exchange Carriers (CLEC), Inter-
net Service Providers (ISP), Operations Support Systems (OSS) software developers,
and network infrastructure manufacturers. We have assisted our clients by devel-
oping business strategies and operating plans that help each one to compete effec-
tively in a crowded telecommunications environment. The Eastern Management
Group has more than 400 clients worldwide.

Among The Eastern Management Group's clients are such distinguished firms as
AT&T, Verizon, Nortel, and Telcordia Technologies. In addition we are proud to
have a remarkable list of CLEC clients, dating back to the early 1990s, when my
firm first assisted Centex Telemanagement, now a component of WorldCom, with re-
fining its business operations.

There is a robust and healthy market for competition in the communications in-
dustry today. More than 150 CLECs contend for business against the incumbent.
telephone companies. Each of the largest 15 markets (Tier I MSAs) is home to an
average of 15 CLECs.

The next 150 markets (Tier I, I1, IV MSAs) are each served by an average of
three CLECs. And how big is a Tier V market? Chico Paradise, California is the
165th largest MSA according to the Department of Commerce, with a population of
200,000. Three CLECs in a market is a comfortable number of businesses to be com-
peting against the incumbent telephone company. However there is evidence that
some of these smaller markets are beginning to get very crowded with CLECs,
which may eventually pose problems.

CLECs have successfully penetrated the customer base of the incumbent tele-
phone companies. According to the FCC, CLECs have successfully devoured more
than seven percent of the ILEC business. The US Telecommunications Association
(USTA) contends that CLECs serve 20 million access lines, though the actual num-
ber may be far greater.

Such penetration numbers do not tell the entire story. CLECs are not known to
target the residential customer. Focused primarily on business customers, CLECs
enjoy greater than 15 percent share of the market for medium and large business
customers. In some cities the CLEC market share is substantially above 20 percent.

One-half of all companies, acquiring telephone service for the first time, or relo-
cating, buy from a CLEC.

BellSouth losses to CLECs are on the order of $30 million per month. Verizon
monthly losses to CLECs exceed $40 million.

Given the environment described, it is prudent to ask why CLECs are not yet
making money, and why are bankruptcies being filed. The answer is that to succeed,
CLECs need four things: 1.) Business plans, 2.) Management, 3.) Back-office, and
4.) Money. On occasion one or more of these requirements is absent.

The CLEC market is saturated with competitors. In business school, students
learn that empirical evidence exists to demonstrate no more than five competitors
can successfully compete within a market. For any business, including a CLEC, to
knowingly enter into a market already occupied by more than five competitors is
worse than bad judgment it is suicidal. Yet in the 15 largest markets, from New
York (1) to Phoenix (15), there are an average of 15 CLECs doing business in each
market.

If Reagan National Airport offered 15 competing Shuttles to LaGuardia each one
departing on the hour, anyone might rightfully question whether all these com-
peting companies had sound business plans or common sense. Yet this is analogous
to the current situation in the CLEC market.

The cornerstone of a CLEC business is a large computer called a Central Office,
which routes the CLEC customers' calls. Beginning in 1996, with the passage of the
Telecommunications Act, CLECs began to purchase these devices. Each CLEC
would purchase one for each city in which it operated.



At a purchase price of $6 million per Central Office, a CLEC needs, on average,
6000 customers connected to each Central Office to cover costs.

In a city where 15 CLECs are competing for customers, tha a g ation of CLECs
would require a total of 90,000 customers (15 X 6000) if they all hope to succeed.
Since CLECs choose not to serve residential customers, this means that 90,000 busi-
ness customers must be signed-up for service. It is interesting to note that a city
(MSA) with a population of 3 million (Tier I) will have on the order of 100,000 busi-
nesses. It is improbable that 15 CLECs could expect to capture 90 percent of any
market.

Should a city with a population of 2 million have 15 CLECs the unfortunate cir-
cumstance is that only, on average, 70,000 businesses would exist and not the
90,000 required b the CLECs.

The Tampa MSA ranks number 21 in size according to the Census Bureau. It
boasts 36 CLECs operating in the city. Collectively these CLECs own 41 Central
offices. This should require that the 36 CLECs be capable of signing-up 250,000
business customers. Tampa has only a small fraction of the number of businesses
CLECs would need as customers if they were ever to prosper.

Standing behind each of the 150 CLECs is a Venture Capitalist, the investor of
first-resort. No Venture Capitalist expects all portfolio companies to succeed. One
in seven is a likely expectation. Of 150 CLECs, 21 companies is the total number
of successful ventures that Venture Capitalists would probably expect to see remain-
ing when the market settles-down.

As an industry, CLECs have done better at signing up customers than servicing
them. Employee turnover for many CLECs is 200 percent a year meaning the aver-
age employee stays on the payroll for six months.

There is a lot of training that goes into preparing a CLEC employee to meet cus-
tomer needs. Though three months is typically allocated to training one could not
easily profess to be an expert in less than a year.

Even at 12 months of experience, sales people frequently sell only $1,000 per
month of new business when more than double that amount is required to grow a
healthy CLEC. Customer Service people with similar experience are just beginning
to see a payoff in fewer typed errors on orders passed to the ILEC for service.

CLECs face high customer turnover. A look-alike competitor offering a lower price
will victimize those that eschew selling unique or innovative services. In the CLEC
industry it is not uncommon to witness one-half of a company's customers leave
each year. Routinely sales people depart a CLEC and take their customers with
them.

As CLECs grow in size, software systems (Operations Support Systems), often
cannot keep growing to meet the increasing demands of the business. CLECs often
do not plan for enormous success, and faced with an onslaught of new customers,
software systems can grind to a halt. Orders may be slow to process. There are nu-
merous examples of bills not going out at all. A customer cannot pay a CLEC if a
bill is not rendered. At some CLECs the average customer balance is three to six
months in arrears.

Following the Telecommunications Act of 1996, Wall Street lavished CLECs with
money. While some companies applied reasonable financial practices in managing
their businesses others did not. Those less disciplined have been and will continue
to be penalized.

Equity and debt financing is available to CLECs today. In 2001, CLECs will in-
vest between one and two dollars in their network for every one-dollar of new rev-
enue generated from customers. Investments in CLECs through public and private
debt and equity offerings are still being made in tranches of $100-500 million. It
is clear that this money would not be available if the CLEC industry were not ro-
bust and with a promising future.

Finally, in a recent study by The Eastern Management Group 30 CLECs were
interviewed to assess the state-of-the-industry. While operating managers at CLECs
acknowledged existing problems with business plans, management, back-office and
money management, they felt solving those problems was within their own grasp,
and solvable.

The study showed that CLECs do not believe ILECs are hindering their perform-
ance.

CONCLUSION

The CLEC industry is healthy. More than 150 CLECs currently operate within
the US and have captured more than seven percent of the market. The CLEC indus-
try is doubling in size each year. For CLECs to succeed each one needs ood busi-
ness plans, a strong back office, good management, and money. CLECs have been
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learning this lesson well. What CIEC operating managers do not contend they need
is greater restrictions on incumbent telephone companies.

Chairman SENSENBRENNER. The Chair has noted the arrival of
Members on both sides of the aisle, and as has been done in the
past, we'll recognize the Members in the order of arrival, alter-
nating between the Republican and Democratic side, and we'll en-
force the 5-minute rule vigorously on everybody including himself,
given the number of Members who have appeared. So let me start
out.

I'd like a yes or no answer, Mr. Barr and Mr. Malone. Do you
agree that the Goldwasser case was wrongly decided insofar as it
reads the antitrust savings law out of the Telecom Act of '96?

Mr. BARR. I think it was rightly decided and it does not leave the
savings clause out.

Chairman SENSENBRENNER. Okay. Mr. Malone?
Mr. MALONE. I am not an attorney and I would really have to

defer to somebody else who's a lot smarter in that subject than I.
Chairman SENSENBRENNER. Well, Mr. Barr, do you want a mar-

ket in this area where antitrust laws don't apply, or do you think
that antitrust laws should apply in this area?

Mr. BARR. Which area?
Chairman SENSENBRENNER. The area of telecommunications,

both-
Mr. BARR. The antitrust laws generally apply to that area. I

think that a lot of the discussion is based on a misunderstanding
of the Goldwasser case and the relationship between antitrust law
and specific regulatory regimes.

Chairman SENSENBRENNER. Mr. Harvill, Goldwasser was a Sev-
enth Circuit case that applies to Illinois as well as Wisconsin.
Would you like to add to this?

Mr. HARVILL. Once again, I'll take the same out as Mr. Malone.
I'm not an attorney, so I probably should consult with counsel.

Chairman SENSENBRENNER. Okay. Now, the Bell companies
argue that their local networks are sufficiently open to allow com-
peting local exchange companies to compete for local service. If
that's true, why haven't the Bell companies themselves become
competitors for local service outside of their region on a major
scale? Mr. Barr, I think that Verizon pulled out of local phone serv-
ice in certain parts out of their local area. Why don't we see more
competition between the big Bells versus the little ones?

Mr. BARR. Because I think we need a business model that's prof-
itable and where we will make a sufficient return, and I believe
that right now our emphasis is pursuing-trying to pursue
broadband.

Chairman SENSENBRENNER. Well, don't you think that a Verizon,
with its assets, is better able to establish competition in the Mid-
west, which is SBC Ameritech, than somebody who Mr. Malone is
describing as somewhat undercapitalized and not able to attract
venture capital?

Mr. BARR. In some areas, yes. In fact, GTE, because it was able
to do interlata, was able to put facilities across the country and
have a national network, and that would provide an excellent lat-
form for us to move out of franchise, as the expression goes. That's
one of the reasons why this data relief provision, the interlata part,



would contribute to competition around the country, by allowing us
to put core facilities there.

Chairman SENSENBRENNER. But GTE isn't around anymore.
Mr. BARR. GTE is part of Verizon.
Chairman SENSENBRENNER. I know.
Mr. BARR. Yes, but we're not allowed to own ingenuity or own

those facilities which were nationwide networks because of the
interlata restriction on data.

Chairman SENSENBRENNER. Commissioner Harvill, can you tell
us a bit about the Illinois experience with the deployment of DSL
by SBC and where does that matter stand now?

Mr. HARVILL. As it stands right now, the Illinois Commerce Com-
mission entered an order a couple of months ago which required
Ameritech Illinois to unbundle what's been termed Project Pronto
by SBC Ameritech. Project Pronto, for all intents and purposes, ac-
cording to the Commission order, is essentially an upgrade to the
network that's already in place. What we've required them to do on
an unbundled network element basis is to unbundle the compo-
nents that are necessary for the competitors to purchase to provide
advance services or high-speed access to consumers. The response
we saw from SBC from that order was that they stopped deploying
Project Pronto for data, and I reference data only. They continue
to deploy Project Pronto for voice under the argument that it would
cost too much to share that network with their competitors.

Chairman SENSENBRENNER. Now to all of you, if there's no
change in the current law, how long do you expect it to be before
the Bells get into the long distance market in all of the States? I
know the Bells are in the long distance market in some States.
How long do you think it's going to be without Tauzin-Dingell be-
fore the bills get into the market in the rest of the States?

Mr. HARVILL. As it relates to Illinois, we had a previous section
271 proceeding in Illinois 2 years ago, before Ameritech Illinois was
acquired by SBC. My understanding from that case was they had
met a clear majority of the checklist, the 14-point checklist.

As it stands right now, the one major burden that they have to
overcome is obviously their operational support systems that facili-
tate the CLECs and consumers from switching from one company
to another. That process is on track in Illinois. I would expect prob-
ably within 12 to 18 months, you will see a decision from the Illi-
nois Commerce Commission either supporting or not supporting
that order. But they are on the right track.

Chairman SENSENBRENNER. Does anybody else wish to respond
to that?

Mr. BARR. We plan to complete the section 271 process, or hope
to, by the middle of next year.

Chairman SENSENBRENNER. Mr. Blumenfeld?
Mr. BLUMENFELD. Mr. Chairman, I would say probably within a

year. If I can just make one comment on that, the pace at which
they get section 271 permission has always been completely in
their control. The pace that we have seen is not because they don't
know how to do this, it's because they're hoping they won't have
to.

You know, when my children were young, we had a requirement,
my wife and I, that you had to practice piano for an hour before



you went out to play, and, of course, about 10 minutes in, the kid
would show up saying, "Can I go out now?" and we'd say, "No, you
have to practice for an hour." So theyd come back 5 minutes later
and say, "Can we go out now?" and you'd say, "No, you have to
practice for an hour."

Well, pretty soon, you realize three things. One is, you're never
going to last an hour. No one can hold out that long. The second
is that after about two more tries, they're going to your spouse.
There's got to be a better forum somewhere. And the third is, if
they spent this much time practicing piano as they did trying to
get out from practicing piano, they be pretty good piano players.

Chairman SENSENBRENNER. No concert pianists in the
Blumenfeld family. [Laughter.]

Chairman SENSENBRENNER. Mr. Malone?
Mr. MALONE. Mr. Chairman, I'd just like to make a couple of

comments here. It will probably take a year to 2 years. The FCC
has indicated they expect ten applications this year. I talked to a
lot of regional Bells in different States and it seems to be going a
heck of a lot faster than that.

Second point, I would strongly urge a Regional Bell Operating
Company, and a few of them are clients of mine, not to do anything
in terms of interstate competition until they receive section 271 re-
lief. These companies within their own territory have a leveragable
brand. It's less leveragable when they go outside their territory. If
they can sell long distance in the entire United States, you can
take one marketing cost and spread it across all 50 States, but
what they have to do is they have to distribute that marketing
cost. The same dollar of marketing is going to be spent if they're
outside their territory, but they're going to pick up far fewer cus-
tomers. It's just not good economics to be selling it all over the
country. But I argue that once they receive section 271, they'll all
be in each other's backyard.

Chairman SENSENBRENNER. The gentleman from Michigan, Mr.
Conyers.

Mr. CONYERS. Thank you, Mr. Chairman. I appreciate all the
witnesses' testimony, but it's always especially good to visit with
the former Attorney General. We go back 20 years or so, and you're
as good as ever. The only thing I can't understand is your-if your
companies are-and the other Bell companies are complying with
the 1996 Telecommunications Act and its provisions are working,
then there'd be no reason for you to want to roll back section 251
regulations and sanction the enforcement, the gut section 271,
right?

Mr. BARR. Well, that's not what we're trying to do.
Mr. CONYERS. Oh, okay.
Mr. BARR. We're not entirely happy with the access regime that

has been adopted with respect to our local exchange facilities, but
we are working through that process under the section 251 and
section 271 process. But we are seeking two changes. One is the
application of the long distance or interlata restriction to data traf-
fic. In our view, that shouldn't-that is taking an old category that
existed with respected to long distance voice and applying it to a
different marketplace and there is competition is suff3ring in that
marketplace now. The FCC has said that a little while ago, there



were 30 backbones. Now, it's probably four or five. It's becoming
highly concentrated and there's concern over the degree to which
that is concentrated.

Mr. CONYERS. But isn't that gutting section 271? I mean, maybe
my language is not as smooth as yours, but you're talking about
changing 271.

Mr. BARR. We're talking, I think, about clarifying section 271 so
that it does not apply to data. Now, the incentives, the extent to
which the entry into long distance is perceived as a carrot, would
still exist. The broadband market, I mean, the long haul data mar-
ket right now is $6 billion compared to $100 billion-

Mr. CONYERS. Okay. Okay.
Mr. BARR [continuing]. So it's still very important to enter the

voice long distance market.
Mr. CONYERS. Okay. Now, do you agree that the Bells have, in

effect, in real time, monopolistic control over the local loop, the es-
sential facility for the provision of DSL broadband?

Mr. BARR. Not today, I don't believe.
Mr. CONYERS. You don't think so?
Mr. BARR. No. In fact, I
Mr. CONYERS. Do you agree that the Bells ever had monopolistic

control over local phones?
Mr. BARR. Oh, yes, of course.
Mr. CONYERS. But not DSL? You're going to use the same lines,

but you'll be good guys this time.
Mr. BARR. Well, FCC has found that-I believe that the FCC has

found that broadband is a discrete and separate market and some
of the providers of broadband do use spectrum on their facilities.
Cable was a monopoly and telephones were a monopoly, but the
fact that they're both competing in this new market doesn't make
them monopolies.

Mr. CONYERS. Let me sleep more-
Mr. BARR. These were both essential facilities or neither of us

are essential.
Mr. CONYERS. Let me sleep more comfortably tonight. Will you

be nice guys and non-monopolistic even though you have 90 per-
cent of the market?

Mr. BARR. Of which market?
Mr. CONYERS. The one you have 90 percent of. [Laughter.]
Mr. BARR. Well, we-
Mr. CONYERS. You've got more than-you've got several?
Mr. BARR. Well, in New York, for example, I think we have below

80 percent of the market-
Mr. CONYERS. All right.
Mr. BARR [continuing]. In the local exchange market. In the

broadband market, we're the insurgent. Cable has over 70 percent
of the market.

Mr. CONYERS. We're not making much progress this afternoon.
Mr. BARR. Excuse me?
Mr. CONYERS. Mr. Former Attorney General, we're making little

progress this afternoon, me and you.
Mr. BARR. Facts are stubborn.
Mr. CONYERS Yes. Okay. Now let me--maybe you can just help

me with this disconnect about the facts that are so stubborn. The



Atlanta Constitution, April 4 this year, "Once Mighty Telecom
Competitors Fell Far Fast." Boston Globe, "Ringing In a Year of
Opportunities, Bell Companies Have Won Recent Regulatory Vic-
tories But Face Big Test for Bigger Gains: Revamp of Telecom Act."
Business Week, "Don't Let Telecom Competition Vanish." CBS
Marketwatch, "The Death of Competitive Telecom?" Chicago Trib-
une, "Consumers Yet to See Benefits of Telecom Act." Interactive
Week, "Carrier Retreat Bashes Gear Vendors." Los Angeles Times,
"Ma Bell's Arrogance, Multiplied." It goes on and on.

What don't we, me and them, understand about your approach
that leads to this flood of material that's available to everybody?

Mr. BmAt. When you look at the local exchange market, tradi-
tional switch telephony, which is how people tend to measure com-
petition-I think wrongfully so, but that's how they do it--competi-
tion goes where the money is, and because of regulation, the mar-
gins are in the business customers and in certain narrow segments
of the consumer market, basically, the high value, big spending in-
dividuals and communities. That's where competition is directed.

Most people, or a very large-segment in many markets, do not
cover their costs of service, so people rarely come in to compete for
customers who are-who have no margin. I think that's one of the
principal problems. Competition is focused on the business
market-

Mr. CONYERS. You know, that's one of the most non-responsive
answers you've ever given me in over 20 years, Bill Barr.

Chairman SENSENBRENNER. On that happy note, the gentleman's
time has expired.

The gentleman from Florida, Mr. Keller.
Mr. KELLER. Thank you, Mr. Chairman.
Let me direct my first question to Mr. Blumenfeld. Mr.

Blumenfeld, I don't pretend to fully grasp all of this. The one thing
I have grasped is I want to make this decision based on what's best
for the consumer here, and I'd like for you to address how you see
both bills, Cannon-Conyers and Tauzin-Dingell, affecting the aver-
age consumer.

Mr. BLUMENFELD. Thank you, Mr. Congressman. I think that the
effect of each is fairly clear, and the effect of Tauzin-Dingell is obvi-
ously radically different from the effect of Conyers-Cannon.

It was interesting to hear Mr. Barr say that he thought that his
company no longer had market power in the DSL market. As you
know, for 4years-almost 4 years--I was general counsel of
Rhythms NetConnection, one of the three nationwide DSL competi-
tors. To the extent that his statement can be true, it can be true
only because the unbundling provi.3ions of the Telecommunications
Act required his company and others like it to unbundle elements
of their network, and the act was focused on elements of the net-
work, not on the services, to allow competitors like Rhythms and
others to provide whatever services they want and to deploy, in the
words of Congress in the purpose of the act, new technologies to
do so.

That's exactly what DSL was. DSL was a technology that was in-
vented by the Bell companies almost 20 years ago. When they saw
that the only way that they could deploy it as a customer service
at the time was by undercutting their much higher-priced existing



services, they took it downstairs and locked it in the basement. The
'96 Telecom Act gave Rhythms and other companies like it the keys
to that closet in the basement, and we went down there and we un-
locked that DSL technology. We bought unbundled network ele-
ments. We bought collocation space. We paid through the nose to
do it, and we deployed DSL for' the first time ever to consumers.

And to hear those companies now talk about the disastrous dis-
advantage they have compared to cable companies when they had
this technology for almost 20 years, could have deployed it decades
ahead of the cable companies ever even thinking about data, could
be deploying it out of region now and don't do that, it's kind of a
surprise.

So to me, here's the difference between the bills. The Tauzin-Din-
gell bill would eliminate the obligation of telephone companies to
unbundle network elements that are relied upon, that are nec-
essary, that are essential for data competitors to exist on the tele-
phone network, and so it would eliminate competition within the
telecom sector for data, allowing only competition between a tele-
phone monopoly and a cable monopoly.

Where I got trained in antitrust, competition between two mo-
nopolies is not enough. The Cannon-Conyers bill, by preserving the
antitrust laws and by sharpening their focus, would provide con-
sumers with a greater variety of choices, a greater variety of pro-
viders, better price and services, not only between technologies, but
within each technology. That's what competition is about in this
country.

Mr. KELLER. So Cannon-Conyers would be good for consumers
and Tauzin-Dingell would not be good for consumers?

Mr. BLUMENFELD. Without question, Mr. Congressman.
Mr. KELLER. Mr. Barr, you may have a different take on that

same question?
Mr. BARR. H.R. 1697 would be a disaster for consumers because

competition-the difficulty, as I mentioned, is that competition has
been focused on the business market. The competitors have not
been interested in going into the residential market because mar-
gins are low, and that's why it's very significant that once the Bells
get into long distance, there's a big jump in residential competition,
as the FCC just reported and said in their press release. That's
where the surge is coming.

However, if this bill were passed, then the IXCs could keep the
Bells out of long distance and continue to focus on the business
market because the trigger of 85 percent in the consumer market
would never be met. So I think it's a bad idea. Tauzin-Dingell, I
think, is very pro-consumer.

I never talked about the DSL market. That would be talking like
the Delta shuttle market. The FCC has said there is a broadband
market and the two products right now that are the biggest con-
tenders in that market are cable modems and DSL. The cable com-
panies are completely deregulated and, as they said with wide ap-
probation, that in order to invest, they need to be able to derive
revenue other than transport revenue, and that's all we're seeking.

The current rules say that if someone wants to just do broadband
and not serve in the local exchange market, which was what the
bill was all about, they can take our pipe, take our investment, and



derive all the value, and leaving us just mere transport at telluric
prices and no one's going to invest under that regime. And people
are saying it is going to cost around $200 billion, ultimately, to get
the kind of infrastructure we need in this country in broadband.
That's a large investment.

Chairman SENSENBRENNER. The gentleman's time has expired.
The gentleman from Virginia, Mr. Boucher.
Mr. BOUCHER. Thank you very much, Mr. Chairman, and I want

to join with you in thanking each of the four witnesses for their
testimony here today.

Mr. Barr, tunder H.R. 1697, the Bell companies would be barred
from utilizing the benefits of any new legislation that gives them
the right to offer new interlata services until such point in time as
both their business and residential markets have competitors serv-
ing 15 percent or more of those markets, and the assumption of
that provision would seem to be that, in some way, the Bell compa-
nies have acted to keep competitors out, to have their markets
closed.

And I'd like for you to comment on that general assumption and
on several facts with respect to the relative share of the local ex-
change market that is held today by competitors with respect to
the business market, on the one hand, and the residential market,
on the other. So several questions.

First of all, are the markets open? Secondly, is there an identical
right of access for both the business market and for the residential
market by competitors? Third, what percent of the small business
market do the competitors have? I'm told it's something on the
order of 35 to 40 percent, which would suggest that it is fully open
and competitive. And what percent of the market on the residential
side do the CLECs have? I'm told it's something like 5 percent. And
why is there this difference? I mean, why, if the markets are open,
as I'm assuming you're going to say, and if the right of access is
the same, as I also assume you will say, is there such a difference
between the presence of competition in the business market, on the
one hand, and the residential market, on the other?

Chairman SENSENBRENNER. Before the witnesses answer, let me
say that there are two votes scheduled and then the next round of
votes will be about 4:30. We've got about 3 minutes left in Mr. Bou-
cher's time. I would appreciate you all wrapping it up in 3 minutes.
We'll then recess the Committee and come back right after the
votes. Who would like to answer first?

Mr. BOUCHER. It's Mr. Barr.
Mr. BARR. Obviously, we believe the market is open and certainly

has been certified as open in the States where we've gotten long
distance approval, such as Massachusetts and New York, and we're
moving rapidly in that direction in the other States.

But as I mentioned before, and I don't think there's anything
wrong with this, it's just that people--competition goes where the
margin and the money is, and because of the pricing system in the
retail market that's mandated, the margin is in the business mar-
ket. So that's where the competition has been drawn. SBC says
that in their major cities, 40 percent of the business market has
been lost to them. The reported competition in New York is up over
20 percent of the business market has been taken from us. The fig-



ures are much lower in the residential market, and what the FCC
recently reported is that when the Bells are admitted into long dis-
tance, then the residential competition really takes off and sub-
stantial benefits go to consumers as a result.

Mr. BOUCHER. I'm told that, across the nation, approximately 40
percent of the local exchange lines going into residences are at
rates that are actually below the cost of the telephone company in
providing the service to that resident. Is that true?

Mr. BARR. I'm not sure about the national picture, but in some
States for us, it is higher than that, and in other States it's there,
and in other States, it's not. That doesn't surprise me. In some
States, it's over half of our lines are below cost.

Mr. BOUCHER. And so would you agree that there's very little in-
centive on the part of competitors to serve a market where you
can't charge even as much as the cost of providing the service?

Mr. BARR. Absolutely, and I understand that 2 weeks ago, before
the Senate Judiciary Committee-I wasn't there, but I understand
that Reed Hunt, the former Chairman of the FCC, and Pat Wood,
the Chairman of the Texas Commission, identified the primary
problem as precisely what you're driving at, which is these low
below-cost retail rates. I think that was described as the primary
problem that competition faces.

Mr. BOUCHER. And so it would be that an explanation for why
only 5 percent of the residential market is in the hands of competi-
tors, that they would rather stake their claim and make their in-
vestment in the much more lucrative business market where high-
er margins can be earned, would that be correct?

Mr. BARR. We think that's exactly what's happening.
Mr. BOUCHER. And so the bill really is requesting the impossible,

that is, that competitors be found in a circumstance where competi-
tors simply don't want to make the investment. Is that a proper
conclusion?

Mr. BARR. That's right. I think what is triggering residential
competition is precisely the Bell entry, so that the long distance
companies have to offer packages and have to start selling that
local element to consumers. And if that is blocked, until you reach
85 percent in the residential market, that's just not going to hap-
pen.

Mr. BOUCHER. Thank you very much, Mr. Barr. You've been a
terrific witness. [Laughter.]

Mr. BOUCHER. Thank you, Mr. Chairman.
Chairman SENSENBRENNER. The gentleman's time has expired

and the Committee stands in recess.
[Recess.]
Chairman SENSENBRENNER. The Committee will be in order. I

would say that the Chair has still got his list of who appeared in
order and we will not prejudice anybody for coming back late. But
the one person who is ready and eager to ask questions is the gen-
tleman from North Carolina, Mr. Coble, who is recognized for 5
minutes.

Mr. COBLT. I thank the Chairman. Gentlemen, good to have you
all with us. Let me catch my breath.



Mr. Barr, now it seems like one of you all said four States. I was
thinking five States had already received section 271 authority. Is
that right, five States?

Mr. BARR. That's my understanding.
Mr. COBLE. All right, sir.
Mr. BARR. Three from SBC, two from Verizon.
Mr. COBLE. All right. So having said that, a number of other ap-

plications are scheduled to be approved in the next year. Many
would say, what's the need for legislative action by the Congress
today? Some would argue that the Telecom Act in its current form
is working.

Let me put this question to you, Mr. Barr. Does the Tauzin-Din-
gell bill offer other benefits to the industry in addition to allowing
the RBOCs to offer long distance data services prior to receiving
section 271 approval?

Mr. BARR. Yes, Congressman. There are two parts to that bill.
One is the interlata data relief, which you have referred to, which
would allow the BOCs to provide long haul for data traffic. The
other part deals with broadband access, essentially the last mile,
and what it seeks to do is make the rules that govern cable and
the DSL pipe, broadband pipe, more equitable, more on the same
playing field, thus allowing investment to be recovered and for
there to be some opportunity to profit from the investment.

Mr. COBLE. Well, now who would suffer detriment from such a
proposal, if anybody, if anyone?

Mr. BARR. I don't think anyone would suffer detriment. I think
it would lead to greater competition and more rapid deployment
and wider deployment of broadband.

Mr. COBLE. Commissioner Harvill, the competitive industry has
complained that the Bell companies are able to use their control
over the local loop to hinder their competitive efforts. A, do you
think these complaints are valid, and if so, how about giving us
some specific examples of what is occurring.

Mr. HARVILL. Thank you. I think in some instances, as I men-
tioned in my prepared testimony, that the truth lies somewhere in
the middle. Yes, there probably are instances where the ILECs or
the incumbents are not providing the services that they're required
to, and there are probably other instances where the CLECs are
overstating the problem. As I said, it's somewhere in the middle.

I would say this. In Illinois, we have a continuing problem with
regard to the orders that we pass, actually having the companies
implement what we ordered. An example of that is, and it doesn't
matter what the service is, but in this case it was shared transport.
The Illinois Commerce Commission ordered a particular product, or
a particular service, to be provided by Ameritech Illinois on five dif-
ferent occasions. The first instance, it took 11 months to reach that
decision. Ameritech made a compliance, finally. It took another 11
months to actually get to a conclusion on that. Ameritech filed a
tariff but refused to actually provide the service, so it was litigation
and delay, and that was a particular problem. That problem wasn't
actually solved until SBC acquired Ameritech and we made it a
provision of the merger approval. So I think that's one specific in-
stance.



Mr. COBLE. Mr. Blumenfeld, would you or Mr. Malone want to
add to either one of those questions I've put?

Mr. MALONE. Yes, thank you. I'd like to just make a comment.
Section 271 relief in any State probably is a free ticket to about $1
billion of additional revenue for a regional Bell. This is very impor-
tant to a regional Bell. I don't know if you know, but the average
regional Bell figures that in any given year, 70 percent of the
growth in revenue that they'll experience over the prior year will
come from one service. Think of call waiting features. Think of call-
er ID. These are ideas that, in the years they're introduced, gen-
erated about 70 percent of the growth in revenue.

Section 271 relief, long distance, will do that. Look what occurred
at Verizon when they introduced it in New York, and you're seeing
the same kind of thing up in Massachusetts. No regional Bell in
their right mind would trifle with a CLEC as part of a corporate
plan in order to try and stifle the competition when you've got the
section 271 opportunity there in front.

Now, does that mean that out of 500,000 employees spread
amongst the regional Bells that there isn't some nut out there?
Maybe there is, but it certainly doesn't seem like it passes the red
face test in terms of a concentrated effort to jeopardize that deci-
sion.

Mr. COBLE. Mr. Blumenfeld?
Mr. BLUMENFELD. Mr. Congressman, again, I think that the

issue is not so much, is there a concentrated effort, as that a com-
pany acts on what it believes to be its rational economic incentives
to preserve the monopoly it has rather than to get into a market
where they're not competitive.

I think the post-divestiture AT&T company shows us how much
harder it is to be a competitor in a competitive market than it is
to be a successful player in a monopoly market, and I think that
while I've heard others as distinguished as Mr. Malone argue that
the rational economic incentive is to give up control of the local mo-
nopoly in order to get into long distance, I'm afraid, unfortunately,
that most of the Bells believe in the heart of their business plan-
ning that the rational incentive is to keep the monopoly as long as
possible and give up as little as possible and still get permission
to be in long distance.

Mr. COBLE. Mr. Chairman, I see that red light. I yield back.
Chairman SENSENBRENNER. The gentleman's time has expired.
The other gentleman from North Carolina, Mr. Watt.
Mr. WAr. Thank you, Mr. Chairman. It looks like I jumped the

line here.
Chairman SENSENBRENNER. Promptness pays.
Mr. WATT. I should take advantage of it.
Let me do a little poll here so I know where everybody is. I take

it there are two people on this panel who think these bills are good
bills. Raise your hand if you think these bills are good bills.

[Show of hands by Mr. Harvill and Mr. Blumenfeld.]
Mr. WATT. There are two people on this panel who think these

bills are terrible bills but think that Tauzin-Dingell is a good bill.
Raise your hand if you think that.

[Show of hands by Mr. Barr and Mr. Malone.]



Mr. WATT. But everybody thinks that the Telecommunications
Act was a good act.

[Nodding of heads.]
Mr. WArr. All four of you. And shouldn't be changed. So two of

you think that it ought to be changed one way, but it shouldn't be
changed the other way. Two of you think it ought to be changed
the other way and shouldn't be changed the other way. Am I right?
Yes?

Mr. BLUMENFELD. It may appear that way, but I think, at least
speaking for myself, which I'm safest doing, that the reality is that
the heart of the Cannon-Conyers legislation is to clarify that Con-
gress really meant what it said in preserving antitrust jurisdiction,
a point that the Goldwasser court got exactly wrong, and then
adds-

Mr. WAr. I take it Mr. Barr's argument would be that the heart
of Tauzin-Dingell would be to clarify, not to change, am I right?
Maybe I'm wrong. I don't want to put words in Mr. Barr's mouth.
Am I misstating what your position is?

Mr. BARR. No. I think the Telecom Act did not fully anticipate
the internet market and I think that the Tauzin bill tries to accom-
modate that new market.

Mr. WAr. So you think it-you think Tauzin-Dingell clarifies
and Mr. Blumenfeld thinks Cannon-Conyers and Conyers-Cannon
clarifies, but everybody's satisfied with the Telecommunications
Act?

Mr. BARR. My position-
Mr. WA~r. It sjust not clear.
Mr. BARR. I agree with something that you said earlier, I think

last year. I think it was your position in connection with the Bou-
cher-Goodlatte bill. The Cannon-Conyers bill changes the antitrust
laws and it does so by incorporating a very complex code of conduct
for one industry and making those per se violations within the
antitrust law, and I believe your position last year was you were
very concerned about taking the general rules that are applicable
to everybody and start packing it with specific industry-specific
codes of conduct, and I think that's my concern

Mr. WATT. You remember Where I was last year better than I re-
member where I was last year. [Laughter.]

Mr. BARR. I think that was your position.
Mr. WATT. Which is not unusual. So would a credible position be

from all four of your perspectives to leave both ends of this alone
and let the telecom bill work itself out for a few more years? Is
there something wrong with that, Mr. Malone?

Mr. MALONE. I'd just like to make-I'd like to make two com-
ments, Representative. I think, first comment, the Telecommuni-
cations Act is a great voice act, and as Mr. Barr had just men-
tioned, it really was not designed to cover data.

The second point-
Mr. WAT. Well, there's some dispute about that, though, isn't

there?
Mr. MALONE. Well, there is dispute, yes.
Mr. WAr. Yes. Okay.
Mr. MALONE. The second point that I would like to make,

though, goes to the Conyers-Cannon piece about 15 percent of the



residence market being in the hands of competition before the re-
gional Bells would be allowed to pursue interlata services. The
practical matter is that the Competitive Local Exchange Carriers
really don't want to play in that residence market.

Mr. WATT. Okay. That actually brings me to the final point, and
my red light is getting ready to go off, so let me try to ask the final
question. What can we do-is there something that we can do to
incentivize all of these players to get into the local residential mar-
ket as opposed to the local business market?

Mr. MALONE. It's a wonderful question. Relative to the Competi-
tive Local Exchange Carriers, forget about it. They don't want to
play in that marketplace. They don't want to play in it for a very
good reason. It's not-

Mr. WArT. I understand why they don't want to play in it. I'm
trying to figure out, what can we do to change that?

Mr. HARVILL. If I may, I think the Telecommunications Act of
1996 is very clear, and if anything, this is roof that the Telecom
Act is working. In the States where the RBOCs have opened up
their markets, you're starting to see competition for both business
and residential consumers. If it wasn't working, you wouldn't see
competition at all, and I think this is testimony to the fact that the
act, as written, is working, and by removing incentives from that
act, you're going to t go in the other direction.

Mr. WATT. Well, or whatever reason
Chairman SENSENBRENNER. The gentleman's time has expired.
The gentleman from Pennsylvania, Mr. Gekas.
Mr. GEKAS. Thank you, Mr. Chairman.
General Barr, the answer you gave to the Chairman puzzled me

a little bit when he alluded to the fact that antitrust could apply
even under current law. Your fear is that if one of these bills had
been adopted or would be adopted, there would be an odd mixture
of the antitrust and regulatory jurisdictions, is that correct? Well,
let me back up. Under current law, there are instances, are there
not, where antitrust can apply?

Mr. BARR. Yes. I think that current law was well described by
Goldwasser. I disagree with those who feel that Goldwasser was a
departure from the mainstream. What Goldwasser said was, I
think, the three traditional approaches to how you deal with a gen-
eral competitive statute, like the antitrust law, and then specific
regulatory regimes, and the three principles are these.

One, the existence of the regulatory regime does not in itself ex-
empt the regulated industry from the application of antitrust laws.
The case specifically says that and specifically says we are not say-
ing there's any implied immunity. So today, even though we're reg-
ulated, an ILEC can be liable for price fixing, market allocation,
predatory conduct. It would be a violation under the antitrust laws.

Principle number two, the fact that an industry may violate a
regulatory statute that's specific to its industry does not and never
has been deemed to be necessarily a violation of the antitrust laws.
The basic principle is, you violate the antitrust laws if the action
would be a violation apart from the regulatory regime. H.R. 1698
changes that and says it's a per se violation, which would mean
that you're making-under the antitrust laws, you're bringing a
host of regulatory disputes.



The third principle is where the real rub is, I think, and the
third notion, what the court says is it focuses on a specific claim,
that is, the claim of the essential facility, and Mr. Blumenfeld
made my point, essentially, because what he says is the antitrust
law says that under the essential facilities doctrine, you need rea-
sonable access, and what the court said was when Congress has
passed a specific law tasking an agency to determine precisely the
same issue, what is reasonable access, how should it be given, on
what terms, what are reasonable terms, and the agency has a com-
prehensive scheme where it is addressing those questions, then it
must be given precedence over courts and juries deciding the ques-
tion otherwise and saying, well, we don't think interconnection
should take place in 90 days. We think it should be 45 days. You
can't have two hands on the steering wheel.

Mr. GEKAS. So that if an action were taken under current law
against your company or a company like yours on antitrust, you
could interpose a defense that under the Communications Act and
the regulatory scheme, that's covered in a separate jurisdiction, is
that what you're saying?

Mr. BARR. No. I'm saying that some claims, we would not have
any kind of defense on. We would be subject to it just like every-
body else. On the other hand, if we were doing something because
we were told to do it by a Federal regulatory agency acting under
a Congressional enactment, then we would have-

Mr. GEKAS. Like the Communications Act.
Mr. BARR. Well, no, the specific act. In other words, price fixing,

for example, we're regulated, but that's an act that's not author-
ized. But on the other hand, if we're charging a UNE p rice that's
specifically approved by the FCC, we shouldn't be liable for that.

Mr. GEKAS. Under the proposed law, you would be subject to that
liability, is that what you re saying?

Mr. BARR. Well, I think under-yes, you could read the proposed
law that way. But the main problem under the proposed law is
that these policy disputes as to what reasonable access is, which
are supposed to be decided by the FCC on a coherent basis, that's
why the act was partially adopted. It's now going to be kicked over
to juries and plaintiffs' lawyers and customers to decide piecemeal
in a hodgepodge of litigation, and you can't have a coherent policy
if you have two hands on the steering wheel.

And this is the basic doctrine in what's called pimary jurisdic-
tion. Where Congress has an expert agency, tasks it with doing
something, sets up a specific enforcement mechanism, that should
take precedence over other remedies.

Now, Goldwasser did not deal with a suit by a competitor. It
dealt with a suit by a customer, and what the court said was a cus-
tomer has a much higher hurdle weighting in here, because, ulti-
mately, their claim is that the rate is wrong, that the rate should
be lower, and under the filed rate doctrine of the Supreme Court,
which has been black letter law for a long time, the Court's right.

Mr. GEKAS. I have no further questions.
Mr. BLUMENFELD. May I respond briefly to that, Congressman?
Mr. GEKAS. Yes, certainly.
Mr. BLUMENFELD. And Il try to stay within my time. I recognize

that Mr. Barr was the Attorney General, and I hate to say this, but



he has unfortunately just overturned many decades of antitrust
law. Several reasons. First of all-

Mr. GEKAS. The first time.
Mr. BLUMENFELD. And this is the place to do it, certainly. But

first of all, it has always been true under the Communications Act,
even before the '96 act was passed, that a person who felt that a
regulated carrier had violated Communications Act had a choice of
enforcing that act either in the courts or at the FCC. So that's al-
ways been the law. That's nothing new.

Second of all, throughout the history of antitrust litigation in this
industry, it has always been litigated against the background of
telecommunications law being formulated by the FCC with very
specific regulatory requirements, including those about inter-
connecting networks. Nevertheless, the antitrust courts have al-
ways been free to conclude, as every court that's looked at it, in-
cluding the Supreme Court, have repeatedly said, has always beeni
free to conclude that a company is violating the antitrust laws even
though it's regulated. One of the better wits on our staff when I
was trying the AT&T case used to describe this defense by the Bell
system as the defense of regulation means never having to say
you're sorry. But what the courts have correctly said is that what
you're doing is violating the regulatory commandment. You can

ardly say that that regulatory commandment takes precedence
over the antitrust law, and that itself should, and is, evidence of
the anticompetitive activity.

Chairman SENSENBRENNER. The gentleman's time has expired.
The gentleman from New York, Mr. Weiner.
Mr. WEINER. Thank you, Mr. Chairman.
General Barr, would you help me with a philosophical issue. If

we assume for a moment that our Nation's policy should be to en-
courage competition, both competitions in the DSL market and
competition in the global broadband market, so you're the giant in
the DSL market but you're relatively small in the overall
broadband market, but if we look at the '96 act, aren't you guys
the perfect example for why we shouldn't touch anything?

You've gone through the process. You've done it well. You've done
it through an arduous process, admittedly. You've done your check-
list. You've come to States like my home State of New York and
shown people that you're willing to compete, although it was dif-
ficult and expensive to do it. As a result, according to the Wall
Street Journal piece that Commissioner Harvill just held up, there
is increased competition for DSLs. There are cable companies
throughout the country who have a big advantage over you, admit-
tedly, in passing many more homes who are delivering broadband.
In some areas like mine, I've got broadband choices. I've got yours,
because you hit my block first, and now I'm going to try out the
one from my local cable company.

Why is it that this is not exactly the way things should be work-
ing? I mean, as it is, you're all going to get your butts kicked when
satellite gets its deal in order and then we'll-you know, we are no-
toriously bad in this House of deciding who the big guy is. You
know, in the '80's, the big guy was the phone company who was
going to squash the not-so-big-guy cable company, and now the
cable company is the phone company.



So I guess what I'm asking is, don't we have an opportunity now
to kind of look at the way things have played out and say, do you
know what? All things being considered, it's kind of worked the
way we hoped it worked, with some glitches, but it's kind of worked
the way we'd hoped it worked.

Mr. BARR. I think that this is a dynamic marketplace and that
as to-a lot depends on what market we're talking about, and
that's how, looking at this from an antitrust standpoint, that's the
first question. What's the market?

And I would agree with you generally philosophically as to the
voice market, that is, the local exchange business that these rules
were initially adopted to deal with. I m not happy with them. I
think the FCC went overboard. I think a lot of what's happened is
that they were subsidizing competitors, and I'm not happy with the
regime. But I agree that it's chugging along. Results are starting
to be achieved. And I'm not here suggesting that that be fundamen-
tally changed.

But looking ahead to the telecommunications market of this cen-
tury, where there's convergence going on and a different market is
taking shape, where content and telecommunications are going to
merge into a hybrid market so that people will be offering content
with a telecommunications component, I think it's very important
not to distort that market at the beginning and give undue market
power to any particular player. I agree, you should be neutral as
to technology. Let the tele-satellite people come in. Let the fixed
wireless come in. Let the cable people compete, even though they're
coming in with major advantages in market share at this point.
But don't handicap the local telephone company in that emerging
future market.

I view this somewhat as wireless, as the wireless market. We
originally had two players coming in. It was a duopoly initially,
third, fourth, fifth. Look what's happened, an explosion of new
services. Prices have dropped dramatically from the early days.
There was that early concern that, somehow, the local company, if
it was allowed to go into wireless, would somehow leverage that.
It didn't happen.

Mr. WEINER. But certainly-and I'll get to you in a moment,
Commissioner, but isn't there a pretty good argument, looking at
the Verizon example, that there isn't anything about the '96 act
that is inherently tying your hands and constricting you so much?
You have the ability to go deliver DSL service. The only question
is, do you help along these other guys who, frankly, couldn't exist
in the-I mean, is it fair to say a lot of the players in the DSL mar-
ket, besides yourselves, would cease to exist if they didn't have the
advantages or the leveling of the playing field that was granted to
them in the '96 act?

I mean, for Verizon, of all folks, who have learned to do it well,
and maybe you're, for the purpose of this question, a victim of your
success, if you look at the five States that have-that you've gone
through the process, well, everyone has. I mean, in fairness, every-
one has benefitted. It's caused you a little more aggravation than
anyone else, but it has worked.

So I'm talking abo ut the broadband marketplace. I'm not talking
about telephony. So, I mean, the problem is that it seems to be



making the argument that you're hamstrung by this process so
much, yet when the process does play out, and within a year, ac-
cording to testimony, it's going to play out nationwide, well have-
all worlds will have the Bells. We'll have the Bell's competitor for
DSL. We'll have cable is going to continue to have its penetration.
And we're going to have technological investments going on in sat-
ellite and then everyone benefits.

Mr. BARR. Well, let's ask ourselves the question, why isn't cable,
when it comes to the Internet right now, why isn't it an essential
facility? Why aren't there courts or people saying, gee, you have to
carry? The reason is because the telephone exists.

Now, our point is we're not an essential facility when it comes
to the broadband market. Either we both are or neither are, and
we're not. We're competitors. And yet the rules that apply to us say
that we cannot make a profit on any investment. This is not like
the local exchange business, where you have a relatively stable leg-
acy network structure. We have to make a lot of investment, and
to make that investment-

Mr. WEINER. That's a persuasive argument.
Chairman SENSENBRENNER. The gentleman's time has expired.
The gentleman from Arizona, Mr. Flake.
Mr. FLAKE. To those of us who are afraid of applying antitrust

even more places, we're told that this is simply a stick and that it
will likely not be applied here, just threatened, and that that will
carry the action needed. Mr. Blumenfeld, could you address that?
How many times do you think, or how often do you think that-
do you foresee antitrust action would be coming in and being en-
forced here or just threatened, and then Mr. Barr, if you could give
your opinion on that, as well.

Mr. BLUMENFELD. That's a very good question. I mean, first, I
think it's important to recognize that what the bills before the
Committee are talking about are looking specifically at antitrust
enforcement where the conduct violates the Telecommunications
Act. So the bills are not attempting to say that even conduct that
complies with the act might violate the antitrust laws, although,
frankly, the antitrust laws do say that because they're independent
jurisdiction. So the bill does nothing to change the antitrust status
of conduct that complies with the Telecommunications Act.

Secondly, antitrust law is a very effective remedy both where it
is brought, but even more than that, where there is a possibility
of it being brought. Firms are more likely to confirm their conduct
to the antitrust requirements than they are to the regulatory re-
quirements because the penalties are so much greater. The history
of regulation in this industry is that you cannot enforce regulations
enough to create competition. Commissioner Harvill talked about
that to some extent. And even where fining is involved, that's true.

I know that Chairman Powell proposed increasing penalties to
$10 million for a violation. Not to pick on Mr. Barr's company, but
they reported year 2000 revenues of roughly $63 billion. That's
roughly $173 million a day. A $10 million penalty is something like
less than 2 hours' revenue. Put another way, for a family with a
$63,000 income, that's a $10 fine.

So the regulatory process is not enough. It takes antitrust ex-
actly because not the fact of an antitrust inquiry, but the effective



remedies that are available on the antitrust laws do provide a
strong incentive for compliance. That's why the antitrust laws have
always been a significant part, the most significant part, perhaps,
of creating competition in this industry.

That's why, as a proponent of this, I think it is important to en-
sure that the antitrust laws continue to apply, and that's, frankly,
why the ILECs are not pleased about the notion that they would
still be exposed to antitrust liability even with the existence of the
'96 act. I don't think it will be frequent in actual lawsuit terms, but
I think it will be effective because of the remedies that are avail-
able, both the government remedies of further divestiture and of
specific conduct requirements, as well as the threat of treble dam-
age actions from private plaintiffs.

Mr. BARR. I think that the exposure to the treble damages and
the per se rule that would be adopted in this, a per se violation of
the antitrust laws, would be highly destructive of competition in
the Telecom Act, and I'd like to--three specific ways.

These claims, as I say, come up in policy context. Gee, you're not
obeying the law because you're not giving us 24 hours' access. Gee,
you run out of space. You have to add new space. It's your obliga-
tion. Gee, you have to add new space. You have to-it's your bur-
den to go and get the zoning permit, not ours. It's unfair competi-
tion to force us to do it. All these issues come up and they're re-
solved by the FCC in a coherent way. This will make those deci-
sions decided by juries all over the country, and, therefore, we'll
have a hodgepodge.

Second, it will disrupt the expeditious process for resolving these
things and getting on with life on a no-fault basis that the FCC has
put into place. Currently, as I say, we have to meet certain criteria.
If we miss, we pay a fine. And while our overall revenues are very
healthy, obviously, as you know, the net revenues are what count.
It's the profit that counts, and these have a major impact on our
net revenue.

Now, what this would do is cast the whole thing into a litigious,
fault-finding blame game, instead of the way the FCC has it, which
encourages cooperation. We are a wholesale provider. We have a
customer relationship and these people are trying to shove it into
a contentious, litigious relationship.

The third way it will hurt is just the burden and litigation risk
it exposes us to. Moving to new technology, putting in fiber, raises
a host of new questions on unbundling. How do you unbundle
fiber? Fiber is inherently different than cable. It's hard to sequester
a piece of the fiber and say, this is going to be unbundled. There
are all these new issues that come up when you put in new tech-
nology and new capacity, and yet these are precisely the issues
that claims come in. Oh, gee, you're not following the act because
you haven't followed this, or you should apply this rule to this. So
any change in the way we do business, especially into these new
riskier technologies, will create massive litigation risks and destroy
the incentive that the act was designed to achieve.

Chairman SENSENBRENNER. The time of the gentleman has ex-
pired.

The gentlewoman from California, Ms. Lofgren.



Ms. LOFGREN. Thank you, Mr. Chairman. I first wanted to thank
the Chair for scheduling this hearing in such a prompt fashion as
soon as the referral was made. I think it's very healthy that this
Committee is looking at these important, and I think somewhat
complicated, issues.

I was thinking, listening to the debate and the questions from
my colleagues, that we're all really believers in the free market,
but markets can be defeated in a lot of ways. I mean, you can de-
feat markets by over-regulating, but you can also defeat free mar-
kets by the accumulation of market power in the private sector and
the use of that power in a way that is unfair to competitors, and
we don't want either extreme. We want actual free markets.

So I guess the question I have listening to this is, everyone
agrees that, at least if I'm hearing it correctly, no one is saying
that the '96 act was a mistake, that we shouldn't have gone for-
ward with that, but it hasn't quite done everything we wanted to
do, and the question is what to do about that fact.

I remember when we looked at the act and the Judiciary Com-
mittee had a role in it, and then antitrust whiz Ann Bingaman ar-
gued very strongly to us that the Justice Department should have
a much bigger role in the act than was ultimately concluded. I'm
wondering, Mr. Harvill, if you believe-I mean, obviously, we have
not had the kind of competition that we'd hoped we would, and I
heard and listened with great interest to Mr. Malone's comment
about some of the start-ups and maybe they weren't such good
business people and they had turnover, and I think, you know,
there's some truth to some of those comments. But we've also
heard, not on this panel today so mud', but we've heard in real life
and seen that some of these companies had litigation departments
as big as engineering departments, and the Kovads and North
Points are really limping today and they really had a hard time
getting the act complied with.

So I m wondering, Mr. Harvill, if the Ann Bingaman suggestions
of a greater role for the Justice Department Antitrust Division had
been included, would that have assisted in the effort to bring com-
petition to, especially broadband, in your judgment?

Mr. HARVILL. Thank you for the question. It's a very good ques-
tion. The Telecom Act, as I said previously, I think created a clear
path for the ILECs to get into the long distance market. I believe
that, obviously, the pace is not quite what we had expected, that
there-we're on that path and we re going to get there. We're going
to get there in Illinois and I'm assuming we're going to get there
across the country, eventually.

One of the nice things about the '96 act was the fact that it pro-
vided incentives for the ILECs to open their markets, and that was,
obviously, the carrot of getting in the long distance market.

The problem is, as we sit here today, there is no penalty if the
ILECs choose not to comply with that. If the ILECs choose not to
open their local markets, obviously, they don't get into the long dis-
tance market, but there is no real penalty.

So I think anything that you can do to increase the incentives,
and I'm big on incentives here. You try and put incentives in place
as opposed to penalties. But anything that you can do to incent
them to get into this, to open their markets up to their competitors,
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is one of the best things that you can do. Hindsight is 20/20. You
know, obviously, maybe if you would have done that, things might
have been different, but we deal with the reality of what we have
today.

Ms. LOFGREN. The second question is really for Mr. Barr, and
that has to do with the incentives for deployment in rural as well
as inner-city areas for broadband. In the Conyers-Cannon bill,
there is a provision that has a loan scheme that would assist or
make available the r-oll-out of technology in those underserved
areas, and my understanding is that Mr. Dingell had an amend-
ment that required build-out in the Commerce Department bill.
Which of those two approaches do you think is preferable, and will
either one of them actually work, in your judgment?

Mr. BARR. I think the best way to approach it is through a tech-
nology neutral approach. That is, not pick any one type of provider,
such as a telephone line or a cable line, but try to have the most
efficient provider address these areas. In some of these commu-
nities, satellite-for example, rural, satellite would be more effi-
cient. So I think a carrot approach involving loans, tax credits

Ms. LOFGREN. If I could -Idon't want to interrupt you, but actu-
ally, the bill, the Conyers-Cannon bill, I don't think is specific tech-
nology. It talks about providers of broadband, not a specific-

Mr. BARR. Right.
Ms. LOFGREN [continuing]. Type of provider.
Mr. BARR. Right. And, therefore, I thijak that that is a good ap-

proach, and, you know, I also think there should be an examination
of the use ofthe excise tax revenues and other things to provide
a carrot to have a, really a race to get those kinds of benefits out
to those communities.

Chairman SENSENBRENNER. The gentlewoman's time has ex-
pired.

The gentleman from Georgia, Mr. Barr.
Mr. BARR. Thank you, Mr. Chairman. I'd like to begin by thank-

ing you and the staff for putting together an outstanding panel
today. The witnesses have provided both a broad policy and legal
framework wi..hin which to consider this legislation, and all four of
them have demonstrated a very keen grasp of the specifics and the
legal and mechanical issues involved. It really is one of the very
best panels that we've had on this or other legislation.

I am particularly intrigued by the back and forth between Mr.
Barr and Mr. Blumenfeld, and it really does, as I think Mr. Barr
indicated, illustrate that what we're talking about here are policy
differences. I think you can see in the two witnesses different ap-
proaches of different administrations with which they have been
associated, and we really are talking about fundamental policy dif-
ferences.

And I think I share some of your concerns, Mr. Barr, that if you
look at the areas in which both H.R. 1697 and H.R. 1698 take us
in tandem, they would seem to expand the power of the Depart-
ment of Justice in several areas, including the antitrust area, with
the per se violation provision that you've dealt with. And in both
of these areas, in H.R. 1697 and H.R. 1698, expanding the power
of the Attorney General over-in areas involving decisions regard-
ing market power, as well as in the per se violation, that these .ire



at the expense of the proper role of Congress in setting the policy
and the laws.

And I'd like your thoughts with regard to whether or not these
are unique forays by legislation. Are these unique areas? Are these
unique approaches? Is this the first time, really, in any industry
that is regulated by the Congress that we would be seeing this per
se rule and the ability of the Attorney General to override, basi-
cally, Congressional intent and Congressional power and where you
see that taking us in perhaps some other areas, as well, in terms
of its precedent setting value.

Mr. BARR. Yes, Congressman. I think it is unprecedented in sev-
eral respects, and one of them is the finding that violations of regu-
latory regime are per se violations of the antitrust laws. Per se vio-
lations of the antitrust laws are very rare. They are reserved for
section 1. There are no per se violations for section 2. And this ba-
sically trivializes the antitrust laws by taking any regulatory viola-
tion, including technical violations, and treating them as per se vio-
lations of the antitrust laws.

Also, I think what is unique here, and I may be wrong on this,
but certainly in my memory, the antitrust-Congress passed this
law against the backdrop of antitrust enforcement. The industry
was run by an antitrust consent decree administered by Judge
Greene. So there had been a history of antitrust enforcement, but
Congress was specifically trying to substitute a coherent regulatory
regime run by an expert agency and have a coherent national pol-
icy. So that's why the MFJ, the antitrust results of all this anti-
trust enforcement, was removed and the legislation was sub-
stituted, along with a very specific regime that involves process,
that involves coordination with the States, that involves an expert
agency.

And what this does, essentially, is with a sweep of the hand, turn
this all over, not to Judge Greene but to 850 Judge Greenes around
the country, and more importantly, because these are frequently
fact questions, turns it over to juries all over the country.

What Congress did in the act was it took certain fact finding and
turned it over to be legislative fact finding by an administrative
agency. We all know the distinction in administrative law has been
adjudicative facts and legislative facts, and what Congress did was
say, we want an expert agency to give a coherent policy through
this fact finding process. What this does is turn it all into case-by-
case adjudicative fact finding by juries. It is a complete retreat. It
will lead to a throttling of the progress that has been made to date
under the Telecom Act, which I would not underestimate.

I would urge the Congress to go back and look at the progress
of competition in the long distance market and compare it to the
progress of competition here. I would urge the Congress to-this
Committee to go back- and look at competition in the cable, and
when was cable deregulated? What was the level of competition
that led this body to deregulate cable from soup to nuts? There's
a lot of competition out there right now in the local market.

Chairman SENSENBRENNER. The gentleman's time is about ready
to expire, and I'm afraid that if we wait until after the 4:30 roll
calls, nobody is going to come back.

The gentleman from Massachusetts, Mr. Delahunt.



Mr. DELAHUNT. I thank the Chairman and I probably won't use
my full time, so if the gentleman from Georgia wants to ask that
final question, I will yield to him the balance of my time.

Mr. Blumenfeld, Mr. Barr makes a point about the issue of com-
petition, and the progress, the apparent progress that has been
made. I think it's by the year 2002, it's, and I've seen it somewhere,
in some memorandum, it's likely that there will be some 20 States
that the Bells will be allowed to provide long distance service.

I mean, what implications does that have in terms of the Conyers
legislation, in terms of what position we should take?

Mr. BLUMENFELD. Thank you, Congressman. I think, actually, it
has important implications for our understanding of what's going
on here. Mr. Barr said earlier that where ILECs obtain competitive
entry, competition flourishes. I think he has reversed the cause and
the effect.

The point of section 271 and the reason that process has worked
as well as it has is not, I think, as originally envisioned, because
it provides the ILECs a strong incentive to open their markets. As
I said, I think their incentive is to open their markets as little as
possible and still get long distance authority. The reason section
271 has worked in practice is because of the process that it'sets up.
It sets up a process under which, first, the local regulators, and
then the FCC, with the participation of the Justice Department,
have to make very close determinations of whether the companies
have opened their markets to competition enough, and in the
course of that process, all of the States have adopted and the FCC
has adopted a set of processes to look into that.

Mr. DELAHUNT. And you're satisfied with those processes?
Mr. BLUMENFELD. Yes, exactly. And those processes are working.

Those processes produce market opening behavior, which in turn
frees the ILECs, as it should, to go into long distance and opens
the markets to competition. That's why we're saying-

Mr. DELAHuNT. And you're suggesting that Conyers-Cannon
would be that spur, if you will, in this situation?

Mr. BLUMENFELD. That's right, and most certainly we should not
eliminate the requirements that are embedded in section 271 or
section 271 itself.

Mr. DELAHUNT. Taking back my time, Mr. Barr, do you want
to-

Mr. BARR. I think this proves my point. Conyers-Cannon isn't the
law, and yet in State after State, despite all these complaints of
misconduct, the authorities are saying, you're meeting your obliga-
tions in letting us in. Moreover, after we're let in, contrary to the
supposition there would be backsliding, I saw Pat Woods said there
hasn't been backsliding. If anything, it's been improved perform-
ance after the ILECs after they're let in and competition takes off,
because, I mean, let's look at brass tacks.

A lot of people in New York, they never hear from the DXC. They
don't know they have a choice. Anyone in New York, anyone in
Massachusetts can pick up the phone today and have an alter-
native carrier-anybody-but they never hear that.

Mr. DELAHUNT. Well, the fact that competition opens up, what is
the impact, therefore, in terms of the RBOCs as it relates to the
Tauzin-Dingell bill?



Mr. BARR. Well, I think that there's a superceding market that
is developing, and that's broadband, and that's where a lot of the
value is going to be. As the voice market is commoditized over time
and prices are driven down to their incremental costs, no one in-
vests money just to get their incremental costs back.

Mr. DELAHUNT. No, but in the case of telephony, if that's the cor-
rect term, I mean, really what we're talking about is a loss leader.
I mean, I wouldn't think that Verizon is going to complain substan-
tially about having market share in terms of the traditional tele-
phone because it presents opportunities to promote and market
other services, DSL, all the Internet services that would be em-
bodied in broadband activity, so-

Mr. BARR. Well, I think you were talking about moving into the
broadband market-

Mr. DELAHUNT. Right.
Mr. BARR [continuing]. And that is where margins should be

higher and returns should be higher because it's a riskier new busi-
ness. It requires more investment, new products, content, putting-
there's a host of things that people demand that we can supply in
competition with cable and we think that's going to be the market-
place of the future. A lot of companies are not going into providing
local telephone competition. They're looking ahead and they're
leapfrogging and they're putting their investment in broadband
and new technology and we want to be competitors in that market
and we think that's the right policy for the country, to have max-
imum competition. We think that if you distort it now and the mar-
ket is turned over to the cable companies, which we think there is
a risk of, then 3 years from now, you'll be sitting around trying to
figure out what to do with the cable companies.

Chairman SENSENBRENNER. The gentleman's time has expired.
The gentleman from Michigan.
Mr. CONYERS. I ask unanimous consent to include these several

articles in the proceedings.
Chairman SENSENBRENNER. These articles will be included in the

record, if no objection. Without objection, so ordered.
[The information of Mr. Conyers follows:]
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And the broadband played on ...

Bi l ct ftal phone monqx infect hlghgpood datb mr

OPINION

WASHINGTON, Apt 25th - The Baby Bells have carmibldized their siblings, gorging
themselves on bull market-fueled mergers and acquisitions faster than venture capitalists
could write ludicrous checks for ludicrous sums of money funding even mom ludicrous
dot-com business plans. It was all legal; all done under the radar, lost in the noise of baby
billionaires and S3,000-per-bead B2B conferences held in Toledo. And it was done in the
spirit of competition and telecom "reform." And we all got screwed in the process.

THE 1996 TELECOM Reforn Act promised to level the playig field, dri ce andjusp-stact
competition for kcal wireless mod high-speed lasern t services. Inste d we gotta kotwe to the feeding
trough and whn the feasing was ova, the seven "Baby Bells" were four.

In the wake of this consolidation there is only vapor-like competition. Isteed we have a pock-marked
telecom nduaty, lkted with bailed or faliUng coapetior that is second only to the specular Meial
flatmeouts whose spaphs are chisled into the Chapter 7 to..bstooes of the dot-acm gmveyard.

And now a bill in Congress Is looking to blow away any facsfnile of making the local telephone
companies obey the law tha muadsmes they open their networks to ary and all conspetitors ian e to
level the competitive playingfleld. This bill dubiously called the "'The Internet Freedom and Broeded
Deployment Act of 2001," does nothing more thun strip-mie the rearing competitive safegards of the
curret law, green-lighting the Bells to bhwleon my remaiingkg competitor Into oblivion.

GRAB FOR HOLY GRAIL

The Telecom Reform Act was sham from ump smet but the act's aitical voices were drowned out in tie
din of the lobbying bloodbath being waged between cable and telecom interest who were throwig more
cash into congressional coffer. thu Las Vegas sports books see on Super Bowl Sunday.

The law requues the local monopoly telephone companies to resell their network services to
competitors. And when that local network i quandfiably competitive - baed on a Ii poimt checklist
written into law - the Bells are granted the Holy Grail of Telecom: ecay into Valhalla. er... I man the
long-distance market

But the Bells have kept tuderfinanced competitors tied up in koal battles and fought the 14-point
checklist in the cours spending billions rymg so put the reulWaoy genie beck In the bottle.

And along the sidelines of the so-called level playing field lies the carnage of broken promises: By
now consumers were supposed to have several local pkone compaies from which to choose, incoming
residential services offered by long-distance, cable and wireless wpnipes. Many have tried, a few have
made lutching advance, but all have failed to makes a significat dent in the residential offering of
telephone service. As of June 2000. Baby Bell competitor saved only 32 percent of residence and small
business -bns
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Chairman SENSENBRENNER. The gentleman from California is--
did I interrupt you in the middle of a sentence, Mr. Delahunt?

Mr. DELAHUNr. [Shakes head no.]
Chairman SENSENBRENNER. The gentleman from California is

recognized for 5 minutes.
Mr. ISSA. Thank you very much, Mr. Chairman.
Mr. Barr, you know, when I was a kid growing up, I always was

told, be careful what you ask for. I think what I'm seeing here is
what you want to do is have it both ways. You want to have the
advantages of retaining your monopoly. You want to tell us that
there isn't enough market to support lots of CLECs, that clearly
there can't be enough, so we're going to have to have more or less
a monopoly or a duopoly or something akin to it with very little
competition.

And then at the same time, if I understand what's been said
here, you want to say that you have this incredible competitor over
on the other side called cable and that if we don't help you, if we
don't essentially free you up veiy quickly, you're going to have your
clock cleaned by cable, and it's sort of interesting, because I hear
there's not enough market, and then I hear, but on the other hand,
we're in a competitive market because of one other monopoly of
some sort that exists in each of your markets.

Which is it? Is there enough market that, aggressively, all the
280 million Americans who want broadband and will use what
should logically be one MIP-plus speeds, is that a market worth
going after at $39 a month or isn't it?

Mr. BARR. Well, you obviously misheard me, and it's probably be-
cause I wasn't clear enough. What I was saying, CLECs and other
companies can come in and compete for local switch telephony. I
don't know how many competitors is the right number. I don't
know how much the market will support. That's for the market-
place to decide, and there are hundreds of CLECs out there all try-
ing to make their plans work and we are meeting our obligations,
to the extent that they want to rely on our facilities.

So I'm not suggesting that-first, I don't think we have a monop-
oly anymore, and second, I'm not suggesting that it has to be a mo-
nopoly, a duopoly, or that there's not enough business there to at-
tract new entrants who can be successful.

What I'm saying is that the market and technology have a funny
way of moving and that the marketplace is evolving and what's
taking place is, I think, a superceding technology, where cable and
telephony are really sort of blending into the same offering, which
is a broadband offering, very rich in content, video offering, where
telecommunications will be an imbedded functionality-voice mail,
conferencing, video conferencing, voice telephony, and so forth, and
this is all going to be part of a unified offering and that this is nat-
urally a competitive market. Today, it's a competitive market, and
there are promising technologies that will mean it's even more and
more competitive over time and we want to participate in that
marketplace-

Mr. IssA. Well, to the extent that-
Mr. BARR. We think it's a good policy that we be allowed to do

SO.



Mr. ISSA. To the extent that you say you want to participate, I'm
a little confused, because Verizon has recently puled out of the
California market. What would be your reason for wanting to pull
out of the richest market in America?

Mr. BARR. I'm not sure what you're-are you talking about sell-
ing the video business?

Mr. ISSA. Yes.
Mr. BARR. Yes. Well, that-please focus on this. What I am say-

ing is precisely that you have a convergence of technology. To com-
pete against cable, it would be prohibitively expensive for us to
come in and over-build, that is, build a new cable system from
scratch when we already have a wire into the home. That's why we
invented DSL; so we could compete with cable. And so how we
want to compete with cable is to fit our system to compete with
cable over our system. Cable wants to compete with us by doing
the same thing.

Mr. ISSA. Okay. Well, if I can give you a
Mr. BARR. So that's what we want to do. We want the telephone

to compete with cable and cable to compete with telephone. That's
the way it-I think everyone anticipated it when the act was
passed. That's the way it should be, and the rules should allow
both to happen, and-

Mr. ISSA. And if I can follow up with another question, since my
time is so limited, would it surprise you, and this happens to be
in California where you have chosen not to compete-

Mr. BARR. No, we want to compete. We just don't want to com-
gete by building an analog video system. We want to have a

adband offering.
Mr. ISSA. I understand. Would it surise you to know that with-

in a two-mile area, DSL is not available, even though T1 lines are
available in large amounts. The cost of an Internet connection at
T1 speed is about $800 a month, while the ,cable companies are
supplying two MIP, roughly twice T1 speed, for $49. Would you say
that a market in which a consumer is paying $49 for T1 times two
and a business next door is paying $800 for T1 is a dysfunctional
market at this time?

Mr. BARR. Well, you're sort of making my point, which is we
want to configure our network through investment, substantial in-
vestments, so we can offer a broadband offering at the most effi-
cient price. That requires massive investment. The recent cable has
made that-can make that investment is because they get it back.

Mr. ISSA. Okay. Then back to my original-
Mr. BARR. le rules say we don t get it back.
Mr. ISSA. Back to my original question, if I heard you correctly,

and I think I have for a second time, you're really arguing that
you'd like to go back, at least in broadband, to being a monopoly
and able to compete one monopoly against another, which I think-
wait a second, this is my question. My time is expiring. I think you
are clearly saying that cable is your competition. You need to have
a monopoly to compete. Is that correct, yes or no?

Mr. BARR. It is a complete and utter nonsequiter to say that two
monopolies are competing with each other.

Mr. ISSA. Il take that as a non-responsive answer, then. Thank
you, Mr. Chairman.



Mr. BARR. If two companies are competing with each other, by
definition, it's not a monopoly.

Chairman SENSENBRENNER. The gentleman's time has expired.
The gentleman from Florida is recognized for 5 minutes.
Mr. WEXLER. Thank you, Mr. Chairman.
To Mr. Blumenfeld and Mr. Barr, I just want to acknowledge

that, at least from my point of view, it's been actually wonderful
to listen to both of you and learn from both of you. You're both ex-
cellent advocates for your'cause and I really do appreciate what
you've been saying.

Mr. Blumenfeld, I was struck by your analogy that you gave at
the beginning with respect to your children and playing the piano
and you setting a standard of practicing for an hour and so forth.
But in fairness to your analogy, in the context of your advocacy for
the bill that you're here about, wouldn't the more appropriate anal-
ogy be you set the standard for an hour for your kids to play the
piano and then they can go out and play. Forty-five minutes into
their practicing, your wife comes in the room, maybe doesn't like
what she hears, and she says, an hour is not going to be good
enough. Practice for an hour and a half. It would seem to me that
would be a closer analogy to the bill than your original analogy.

And if I could just follow with that, I'm privileged to represent
the State of Florida. If I understand the facts in Florida correctly,
Bell South has lost upwards to 900,000 people in terms of local cus-
tomers. That suggests to me, if I understand the standard in the
act is--it's open, there's competition, not bringing out a specific
percentage, but that suggests to me it's open.

Understanding that you and Mr. Barr have a different view of
the past behavior of the Bell Souths of the world in terms of why
or why not there's competition, would you agree with Mr. Barr's as-
sessment that once the Bells are able to get into the long distance
business, that at least at that point, then, competition in the local
market increases?

Mr. BLUNIENFELD. Congressman, I believe that competition in the
local market increases because the Bell has finally complied, by
and large, with the requirements of the act, which have resulted
in the market opening and have also resulted in the Bell getting
into long distance. If the question is, does their being in long dis-
tance introduce another long distance competitor, obviously, it
does.

Mr. WEXLER. Okay. So following that, then, if under the current
law, when the Bells comply and then they are allowed to get into
long distance and then competition in the local business gets great-
er, then why would you be here advocating for yet another hurdle
for the Bells to get into the long distance? If open market is
enough, then why do we want to have a specific market share re-
quirement, as well?

Mr. BLUMENFELD. I think that is a difficult question under the
act. As I understand the provisions of the Conyers-Cannon bill, the
point is to say, the way I read the provisions acting together, the
point is to say that the determination of market opening is based
on sort of a traditional analysis of whether or not a market is open,
but that if the Bell retains a share of 85 percent, that that would
prohibit a finding that the market is open. That 85 percent, I



should note, is a higher number than has appeared in a number
of antitrust cases that have looked at market share.

It i. certainly not crucial in the antitrust laws to have a par-
ticudar market share, but market share is meaningful. It is hard
to believe that you have a structurally competitive marketplace if
there are-if one provider has virtually all of the customers, be-
cause in a structurally competitive marketplace, one would envi-
sion customers making choices among providers over time, and so
that share should logically come down over time.

But the most important thing is to not gut the exact provisions
that have created the opening in the marketplace. That is, you
can't say, as I think Mr. Barr would like to, once we've opened the
market, we can get rid of the rules, and once we've opened the
market, or actually before, we can get rid of the antitrust laws, so
long as it's something in the jurisdiction of the Telecom act, be-
cause that way we have a nice orderly regime. That, I don't see at
all, and that will not create competition.

Mr. WEXLER. Mr. Malone?
Mr. MALONE. May I just make one comment? I've spent a lot of

time in Florida dealing with CLECs and customers there. A very
important point that we found. We interviewed 30 competitive local
exchange carriers to find out, both before section 271 and after sec-
tion 271, did the CLECs feel that the regional Bell operating com-

anies were incumbering their performance? Now, we didn't talk to
lawyers, lobbyists, or people like that. What we talked to is we

talked to the operating managers, the CEOs, and the top officers
and the workers inside the company, and here's what they said.

Twenty-eight out of 30 companies said that the regional Bells are
not the problem with running their business. They don't have per-
formance issues with the regional Bell at the rank and file level.
What they have is they have problems inside their own company
and they're working their way through them, and that's both before
section 271 and after section 271. The facts seem to suggest that
the regional Bells are not running roughshod.

Chairman SENSENBRENNER. The gentleman's time has expired.
Now, let me ask for a show of hands of how many Members wish

to come back after these votes and ask questions.
[Show of hands.]
Chairman SENSENBRENNER. One, two, three, four, five. I would

ask the Members to come back promptly, because I believe these
will be the last votes of the day. The Committee is recessed for the
votes.

[Recess.]
Chairman SENSENBRENNER. The Committee will be in order and

the Chair recognizes the gentleman from California, Mr. Schiff, for
5 minutes.

Mr. SCHIFF. Thank you, Mr. Chairman.
I'd like to pose a question for Mr. Barr and also for Mr.

Blumenfeld. Mr. Barr, looking at the Goldwasser decision, there
seems to be some internal inconsistency in the court saying, on the
one hand, that our principal holding is not that the 1996 act con-
fers implied immunity on behavior that would otherwise violate the
antitrust law. Such a conclusion would be troublesome, at best,
given the antitrust savings clause in the statute. And yet the court
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goes on to say, nevertheless, when one reads the complaint as a
whole, these allegations appear to be inextricably linked to the
claims under the 96 act, and even if they were not, such a conclu-
sion would force us to confront the question of whether the proce-
dures under the '96 act for achieving competitive markets are com-
patible with the procedures that would be used to accomplish the
same result under the antitrust laws. In our view, they are not.

So on the one hand, it says we're not finding that they are incom-
patible, and on the other hand, it says we're finding that they're
incompatible, and I wonder if you could address that.

And if I could pose a question to Mr. Blumenfeld at the same
time, assuming that the court erred, isn't the remedy to provide
that an antitrust claim is not otherwise superceded rather than
saying--going beyond that and saying that any act that would vio-
late the '96 act also constitutes an antitrust violation? Is that what
the bill does, and doesn't that go beyond remedying any flaw in the
court decision?

Mr. BARR. That's an excellent question about these paragraphs
that deal with what I call the third point in Goldwasser, and I
think the key to it are the paragraphs that begin, 'The only ques-
tion that remains under the antitrust law," and then goes on
through the ensuing paragraph, because what the court's doing
there is after it's making its first two preliminary points, which are
there's no general immunity and what's a violation of a regulatory
regime is not necessarily a violation of antitrust, then it's focusing
on the specific claim that there's a violation of the essential facility
doctrine, and the ensuing two paragraphs are all focused, saying,
look, your remaining claim is the essential facilities doctrine under
which the argument is that there has to be reasonable access.

But the statute we're dealing with is specifically designed by
Congress to define that reasonable access. Therefore, the statute is
addressing exactly the same subject matter and Congress has made
a decision that the FCC shall determine what is reasonable access
and on what terms, and where you have precisely the same subject
matter being addressed, and that's what they say at the end of that
second paragraph I pointed to, it's in that situation that you have
to give precedence to the specific scheme. Otherwise, who decides?
I mean, that's fundamentally what the court's saying here. Who de-
cides what's reasonable access?

Mr. SCHIFF. Are you reading the act, then, and the savings
clause to mean that whenever you are dealing with a telecommuni-
cations issue outside of the parameters of the '96 act, the antitrust
laws are not superceded, but when you're within that area, they
are superceded?

Mr. BARR. No. I'm even being a little bit more generous to the
antitrust laws than that. What I'm saying is there is no general ex-
emption from the antitrust laws, even on matters that are subject
to the Communications Act. However, when a specific matter, such
as the reasonableness of access, has been addressed in the statute
and the FCC has been charged with making that determination,
then that has to be given precedence over a general directive of the
antitrust law.

All the antitrust law says is that if it's an essential facility, there
has to be reasonable access. Well, that's not very enlightening.



That doesn't tell you whether it's 45 days, 90 days, and what the
scope of that obligation is. Where Congress has specifically said-
section 251 is all about what is reasonable access. The FCC shall
go not only up through the essential facility requirements, but be-
yond them if it wishes, and it shall make those determinations and
shall do so in consultation with the States and have one national
policy that when you have a specific later enacted regime that is
directed at precisely that question that's addressed in the antitrust
law, then it has to be given precedence. That's all the court was
saying.

Mr. SCHIFF. Mr. Barr, if I can interrupt you for a second, because
I do want Mr. Blumenfeld to address the second half of the ques-
tion, that is, if there's a problem in the court decision, does the
remedy go too far?

Mr. BLUMENFELD. Thank you, Congressman. I think, in addition
to the two pieces of language you read, you have to look at the end-
ing of the first paragraph on the-I'm sorry, the ending of the para-
graph you were reading from, the '96 act, in short, more specific
legislation that must take precedence. This is Mr. Barr's theory
that the '96 act has somehow displaced the antitrust laws on spe-
cific conduct that's subject to the act. That is the essence of an im-
plied immunity, which is just flat wrong under the antitrust law.

If it goes too far, and I have no question that the Goldwasser
case is wrong, it is certainly correct that paragraph 28 of the pro-
posed legislation specifically addresses that issue. It's paragraph
29, as I understand it, which is the gist of your question. Do we
need the additional paragraph 29 to say not only that, but where
there is a violation of the act, that is a per se violation of the anti-
trust laws.

And I think if the Committee wants to consider whether the ad-
ditional provision of paragraph 29 is necessary or whether, per-
haps, the Committee might want to restate it in terms of "shall be
considered," "shall be presumptively admissible," "shall be taken as
indicative of unreasonable conduct," I think that any of those ap-
proaches would certainly be consistent with what the antitrust
laws would do.

Chairman SENSENBRENNER. The time of the gentleman has ex-
pired.

The gentleman from Utah, Mr. Cannon.
Mr. CANNON. Thank you, Mr. Chairman. First of all, I would like

to apologize for being late and would like to ask unanimous consent
that my opening statement be included in the record.

Chairman SENSENBRENNER. Without objection.
Chairman SENSENBRENNER. Also without objection, three arti-

cles, newspaper editorials requested by Mr. Conyers will be in-
cluded in the record. And also, without objection, Members may
send written questions to the witnesses, which will also be included
in the record.

Now I will reset the clock and you are recognized for 5 minutes.
Mr. CANNON. Thank you. You know, I have a couple of passions

in life. The dissemination of broadband is one of them and political
debate is another. I must say that in an area of creative security,
with only a few facts that we can see with clarity, we've had some
marvelous weaving of the perception or the reality that we are

72-614 D-01-4



dealing with or trying to fumble with as a politician in this case.
I couldn't help but notice that today in this obscure area, we have
some poignant things happening. Teligent filed for chapter 11, and
interestingly, below the fold, 'Verizon Hikes Charges," and in this
case it's for national 411 service. But a couple of weeks ago, that
was for DSL service. But I hasten to point out here that it's not
the urgent problems that some companies are having, but rather
the larger issues that are important here, so I appreciate both your
time.

I'd like to just clarify a couple things with Mr. Barr that you
said. First of all, you talked about voice and data, and one of the
problems we have here is that we've got two competing bodies of
law and, over time, we have changes here. I just want to be clear
that when we have this bundled package that we're moving toward,
there's not going to be much difference between voice and data.
You cannot segregate those out. So if the RBOCs get data relief,
they will effectively get voice relief. I mean, do we agree on that?

Mr. BARR. No. The proposal is merely for the long-the ability
to do long-haul carriage of data bits, including voice bits. However,
as I understand it, the ILEC will not be allowed to make a voice
offering to the customer. In other words, they cannot offer a prod-
uct to the customer that's a voice substitute, which creates another
incentive for-

Mr. CANNON. But this is one of those areas that may be obscured
a little bit by language, but if a person has the long distance data
capability and he has the ability on the other end to get out of an
IP protocol, he can use that long distance for voice over IP even
now, right?

Mr. BARR. Not for his own voice over IP. That's the point. They're
two separate markets.

Mr. CANNON. Actually, ultimately, they merge, right?
Mr. BARR. They will ultimately-I believe that they will largely

converge, but the relief being sought in the Tauzin bill is for the
back-end long haul of data, but the ILEC would still be prohibited
from offering a voice over IP that would be a substitute for its own
retail voice product.

Mr. CANNON. Would you like to comment on that, Mr.
Blumenfeld?

Mr. BLUMENFELD. Yes. Thank you, Mr. Cannon. One of the con-
cerns that I have in this debate is that Mr. Barr always talks about
the interlata relief portion of Tauzin-Dingell, but the other portion
of Tauzin-Dingell specifically removes the existing obligation of
telephone companies to unbundle network elements where those
network elements will be used by competitors to provide any of the
services that are covered by this new deregulation--data services
using that term generically. In other words, what the legislation
does is the exact opposite of the point of the act, which was to force
the unbundling of the network in order to encourage the deploy-
ment of new technologies and advanced services, both of which are
the essence of the act.

Because of the convergence that you have described and then Mr.
Barr lias described and which I completely agree with, the effect
long term of the second part of Tauzin-Dingell, which eliminates
the obligation to unbundle existing network and new network ele-



ments for use by data competitors, will eliminate entirely competi-
tion over the telephone network, that is, competition within the
telecom sector that in any way requires access to the existing tele-
phone network. And the more there is convergence, the more that
will be true, leaving the situation that Mr. Barr does explain of
him and his colleagues competing against the cable companies, as
if it were true that the cable companies are today capable of pro-
viding that bundle of services, which they are not.

At my house, I have DSL service from Rhythms NetConnections.
When I go on the Verizon website, I can't get DSL service from
Verizon. I tried to get DSL service from my cable company,
StarPower. They can't provide it to me, either. So if we were in this
situation of two competing monopolies, I live in Northwest D.C. on
the D.C. side of Chevy Chase, I wouldn't have DSL service at all.
That's why two competing monopolies is not enough.

Mr. CANNON. Thank you. In situations of obscure areas, Mr.
Chairman, I think we need 10 minutes of questioning time, but
seeing that we have only five under the current rules, I yield back
what remains.

Chairman SENSENBRENNER. Which is none. [Laughter.]
Chairman SENSENBRENNER. The gentlewoman from Texas, Ms.

Jackson Lee.
Ms. JACKSON LEE. We need days. Mr. Chairman, let me thank

you for holding this hearing and the authors of the legislation that
is before us. Particularly, I am gratified that the Judiciary Com-
mittee has carved out its stakeholder's position on these very im-
portant issues. I would hope that as we deliberate, and I under-
stand that the clock is ticking very fast and so we'll probably have
a short span of time to review these issues, that we do not get
characterized as a good cop/bad cop, and that, in fact, we can find
some way to address the multitude of concerns and still wind up
walking the same pathway together.

In particular, I think that's important when we talk about the
1996 act that we all thought was going to put us in the right focus
and right direction. What I'd like to do, Mr. Blumenfeld, is come
directly to you, and you note that Members have been coming in
and out. There have been hearings in various parts of the House,
all over today, and so you may have gone over this, but if you
would indulge me, what went wrong with the 1996 act from your

erspective? I certainly do not expect for you to -give us the treatise,
ut just as we are focusing on these issues.
Mr. BLUMENFELD. I think, first of all, that the '96 act was about

as good a cut, frankly, as was possible at a legislative solution to
these issues, and I think that the FCC and the States have done
a remarkable job in an area of great complexity and difficulty. At
the same time, I think it has always been true that the regulatory
tools and the regulatory processes by themselves are slightly too
blunt as instruments to be entirely effective in convincing compa-
nies to open up their- monopolies, that is, convincing them to act
in a way that they strongly believe is contrary to their economic
incentives, and that we need the additional incentive provided by
the antitrust laws to be able to do that.

The AT&T case resulted in a divestiture because of the govern-
ment's belief that you will not successfully write rules that force a



vertically integrated monopoly to open up its network to its com-
petitors because it would be forcing them to act in a way that's con-
trary to their own interest. Therefore, the only way to accomplish
it is by divesting the company with the network from the company
that is, in that case, in long distance and equipment manufac-
turing.

The '96 act tried to say, let's try not to have to do that. The log-
ical next divestiture would be the network company, on the one
hand, and a services company on the other. The service company
would have competed against other service companies. That would
be an analogous divestiture. The '96 act tried to say, if the problem
is that a vertically integrated company has the incentive, because
it's in competitive markets, and the ability, because it owns the
network, to disadvantage its competitors, let's write rules that pre-
vent them from exercising that ability. Let's write rules-

Ms. JACKSON LEE. If I might, it sort of tracks the administrative
law process versus the court process, if you will.

Mr. BLUMENFELD. Exactly. -
Ms. JACKSON LEE. And you think that there are missing ele-

ments to get where we need to go because there is not an incentive
to do this voluntarily.

Mr. BLUMENFELD. Exactly, and-
Ms. JACKSON LEE. Can I go on to the next?
Mr. BLUMENFELD. Yes.
Ms. JACKSON LEE. You see the frightful position we are in with

the shortness of the time. Opponents of the present legislation,
H.R. 1697 and H.R. 1698, suggest that it conflicts with Goldwasser,
which suggests that violations of the act did not constitute viola-
tions of the antitrust laws, and it goes on. Can you just give me
a response to that; please, in answer to that?

Mr. BLUMENFELD. Yes. Very briefly, the point is that Goldwasser
is exactly wrong in its fundamental premise, which is that conduct
which violates-I'm sorry, the obligations set forth in the act could
not possibly be found from the antitrust laws themselves.
That's-

Ms. JACKSON LEE. And I will
Mr. BLUMENFELD. That's just wrong.
Ms. JACKSON LEE. Let me pursue that with you, because I've got

to get a question in for Mr. Barr. This is terrible that the time is
short, but we're respectful of the Chairman at this point.

Mr. Barr, first of all, let me say that we understand the value
that the baby Bells have in our respective communities and we're
very appreciative of their long history, but tell me this. What would
you do to change, or to make H.R. 1697 and H.R. 1698 palatable?
Aren't you aware of the fact, or comment on the fact that we are
losing a lot of the upstart companies on broadband and so competi-
tion is decreasing, a lot of bankruptcies, and so the broadband ac-
cess is sort of going in your direction. How do you respond to that,
and also with the bill dealing with Dingell-Tauzin, any comments
on how it impacts closing the digital divide?

Mr. BARR. Well, I think there's a-
Chairman SENSENBRENNER. In 25 words or less, because the gen-

tlewoman's time has expired.
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Ms. JACKSON LEE. I thank the Chairman. Your changes to H.R.
1697, H.R. 1698, and digital divide.

Chairman SENSENBRENNER. The gentlewoman's time has ex-
pired. Mr. Barr?

Mr. BARR. First, on the build-out, Tauzin-Dingell has a manda-
tory build-out. I don't think that's the best way of assuring broad
access, but it does address that situation.

The other two bills, H.R. 1698 and H.R. 1697, I don't think the
case has been made for them and I think that the provisions that
try to make it a per se violation of antitrust laws, to have regu-
latory violations, would be very destructive, and I think the market
share test would lead to less competition for residential customers,
and I think Mr. Blumenfeld has essentially said that he believes
that the Bells are going to continue to get into long distance, that
there is competition in the States where we've been permitted to
enter long distance because we've gotten our system. So the process
is working, and I don't think the record of the act is that bad. I
think competition is taking hold faster than it did in long distance
and faster than it did in the cable market.

Chairman SENSENBRENNER. The gentlewoman's time-
Ms. JACKSON LEE. Thank you. We look forward to sending ques-

tions. Thank you, Mr. Chairman.
Chairman SENSENBRENNER. The gentlewoman's time has ex-

pired.
The gentleman from Virginia, Mr. Goodlatte.
Mr. GOODLATrE. Thank you, Mr. Chairman, and I thank you for

conducting this hearing today. I hope it's one of many on this very,
very important issue to-

Chairman SENSENBRENNER. Well, as you know, we have 30 days,
so there are only so many hearings we can hold.

Mr. GOODLATTE. Well, there may be other opportunities, but I do
have an opening statement that I would ask be made a part of the
record.

Chairman SENSENBRENNER. Without objection. Without objection,
all Members' opening statements may become a part of the record.

Mr. GOODLATTE. Thank you. And in addition, earlier, an article
cited by Mr. Malone from the Wall Street Journal, "Bell Rivals
Double Local Market Share," was made a part of the record. I have
the actual Federal Communications Commission release of the data
on which that article was based and I'd ask that that be made a
part of the record, as well, showing the dramatic-

Chairman SENSENBRENNER. Without objection.
Mr. GOODLATTE [continuing]. Dramatic and rapid increase in

competition in the local voice market.
[The information of Mr. Goodlatte follows:]
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FOR IMMEDIATE RELEASE: NEWS MEDIA CONTACT:
May 21, 2001 Mike Balioris at (202) 41-0253

Email: mbalmori@fcc.gov

FEDERAL COMMUNICATIONS COMMISSION RELEASES LATEST DATA

ON LOCAL TELEPHONE COMPETITION

Total Lines Repored by New Entramt Clbbed so 1&4MN on

Washington, D.C. - The Federal Commmixsations Commission (FCC) today
released summary statistics of its latest data on local telephone service competition in the
United States. Providers file such data twice a yew under the Commission s local
competition and broadband data gathering program. This was adopted in March
2000 to assist tie Commission in its efforts to monitor further implement the pro-
competitive. de egulatory provisions of the Telecommunications Act of 1996.

The information released today was filed by qualifying providers on March I,
2001, and reflects data as of December 31,2000. Noteworthy data include:

1. New Eutraut Phone Linea Continue Robust Imereses
. CLECs reported about 16.4 million (or 1.5%) of the approximately 194 million

nationwide local telephone lines in service to end-user customers at the end of the
)ear 2000, compamdto 8.3 million (or 4.4% of nationwide lines) at the end of
1999.

. CLEC market share grew 93% over the one-year period of January to December
2000.

2. State wIt Loag Distane Approval Show Greatest Competitive Activity
* CLECs captured 20% ofthe market in the State of New York - the most ofany

state. CLECs reported 2.8 million lines in New York, compared to 1.2 million
lines the prior year - an increase of over 130%, from the time the FCC granted
Verizon's long distance application in New York in December 1999 to December
2000.

* CLECs captured 12% of the market in Texas, gaining over a half-a-million
(644,980) end-user lines in the six months since the commission authorized
SBC's long distance application in Texas - an increase of over 606/o in customer
lines since June of 2000.

CLEC market share in New York and Texas (the two states that had 271 approval
during the reporting period ending in December 2000) are over 135% and 45%
higher than the national average, respectively.



3. Residential vs. Business Competition
* About 60% of CLEC local telephone lines served medium and large business,

institutional, and government customers. By contrast, almost 201/ of incumbent
local exchange carrier (ILEC) lines served medium and large business customers.

* CLECs served 4.6% of the residential and small business customers at the end of
the year 2000, compared to 2.3% for the year ago period.

• CLEC share of the residential and small business customer market grew nearly
45% during the six-month period of June 2000 to December 2000.

4. Mode of Competitive Entry and Other Data
a CLECs provided about 35% of their end-user customer lines over their own local

loop facilities. Incumbent telephone companies provided about 6.8 million resale
lines as of the end of the year 2000, compared to about 5.7 million lines six
months earlier, and they provided about 5.3 million UNE loops as of the :nd of
the year 2000, an increase of 62% during the six months.

. At least one CLEC was serving customers in 56% of the nation's zip cods at the
end of the year 2000.

a About 88% of United States households reside in these zip codes. CLEC&
reported lines in all states except Hawaii, and also in the District of Colunrbia and
Puerto Rico.

a The 77 providers of mobile wireless telephone services that reported information
served over 101 million subscribers at the end of the year 2000, compared to
about 91 million subscribers at the end of the prior six months period.

As additional information becomes available, it will be routinely posted on the
Commission's Internet site. The Commission recently accepted comments on whether
certain modifications should be made to the reporting system.

The data summary is available in the FCC's Reference Information Center,
Courtyard Level, 445 12 Street, S.W., Washington, D.C. Call International
Transcription Services, Inc. (ITS) at (202) 857-3800 to purchase a copy. The data
summary can also be downloaded from the FCC-State Link Internet site at
<www.fcc.ov/c cb/stats>.

- FCC -

Common Carrier Bureau contact: Industry Analysis Division at (202) 418-0940; TrY
(202) 418- 0484.
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Mr. GOODLATTE. It's my view that what we have here is a con-
flict between the Conyers-Cannon bill, which is re-regulatory in na-
ture, takes us backward, takes us into the old economy, and the op-
portunity to move forward and to continue to deregulate. Deregula-
tion was the hallmark of the Telecommunications Reform Act of
1996. Unfortunately, it didn't go as far as it needed to go in terms
of freeing up everybody to compete in these areas.

We've seen that there is competition in the local market. In fact,
with the fact that 40 percent of residential users being effectively
subsidized, that part of the market is really off the table. Nobody's
going to go in and compete with somebody when they're losing
money in that portion of the market. And in the area where all the
money is, the business market, the competition is now up to 35, 40
percent. That's a pretty hefty chunk when you consider that the
Bells have to use that market to subsidize those other 40 percent.

But where we don't have that competition is in the roll-out of
broadband services, and it seems to me that it is deregulation
that-and I have a good example of that here today. Mr. Harvill,
you wrote a letter to Speaker Hastert and Congressman Hyde, in
fact, the entire Illinois Congressional delegation, in which you op-
posed the so-called Tauzin-Dingell bill because it puts at risk the
requirement that incumbent local telephone companies share their
lines with competitive data local exchange carriers. As a Member
of that Commission, you helped write the order regarding the line
collocation and unbundling, is that correct?

Mr. HARVILL. That's correct.
Mr. GOODLATTE. In addition, your letter states that local com-

petition is the fastest and most effective way for consumers to ob-
tain broadband services at competitive prices. I certainly agree
with that statement. Would you argue that your order regarding
collocation and unbundling is a critical part of ensuring that com-
petition for Illinois?

Mr. HARVILL. Very much so.
Mr. GOODLATTE. All right. Well, I have an affidavit here which,

Mr. Chairman, I would also ask be made a part of the record-
Chairman SENSENBRENNER. Without objection.
Mr. GOODLATTE [continuing]. From Dr. Niel Ransom of Alcatel

USA, Incorporated, filed in the Illinois court by Alcatel, which is
the manufacturer of the line card equipment used in Illinois phone
systems.

Chairman SENSENBRENNER. Let me ask Mr. Harvill, are you fa-
miliar with this affidavit or do you wish to have Mr. Goodlatte fur-
nish it to you?

Mr. HARVILL. I'm not familiar with it, but-
Mr. GOODLArrE. We will be happy to furnish it to the gentleman.
Chairman SENSENBRENNER. Would somebody run it down for Mr.

Harvill to look at.
[The information of Mr. Goodlatte follows:]



101

SIAn OFILUNMOIS
=urQojg COWUCz ~OMlsvlON

DOCK=14O.0043M

AFFIAVIT OF D&. NIIL RANSOM
OFALCAMUIA, INC

1.My on is uXie Ransm. I am9 irmidaril of R llle, NwOu Cu'clizs, si~pioyed au

the CifTechnolop Offim (CTO) for Alcate USA. As anntrkzsd

topasntative of Alasta USA ("Alka*.I, I am filing this affidavit with di. J~IHboi

Comnmr Cornmisw00 MiCI regaling the ICC's Match 14,2001 Order in Docket

No. 00-0393 CrdW ewuhmfabng to Mii Bell 'Felphom COMPEany and la.Iois

Camnmc Ooninisaion Proposed h mermatin of Higb "uy otion of Loop

(HFIPL)Ilne Shiag Service.

I. Alwal biallds next swatfkal wwtwr deliverinS iepuatod ed-to-end voice wi

data networkt solutions to wlalided and rew cwerim , well as mnterpone and

mouw weddwWc.

3. Alcai USA fled comnmnuit will the Fedeal Cornaokaions Con uii ("FCCn

an October 12, 2000 nmidlg die FCC's Oider onR cmdaagu sod Second

FuMtiNotice, of Prqpoad Ruleaking In CC Docket No. 98-147 and11M NFur

Notice of Pluposed Rulewmnakin CC Docket No. 9jr-93. Alcatel URA dwa filed

repy coanneut with the PCC an November 14, 200 0 nprding the FCC's Seamn

Puriher Notice otPropoead Riulenmakft pmceedlo on Deplool W ks d



102

SWvJoevO(*r1MAdv&WAdT rkmsCmpability1nCCDockdNa.98-

147 end Implementa0m cif LOW CmapatiliM PrOvilions of the T*vWMWO4VOW

Act of 1991 in CC Dwkct No. WIL

4. 1 have @tWtbSd the Pbo" Mention0d POC OMP 10 " affidAVi% V&Cib I kMNPWd*

into this affWavit by nhra=. In U PCC 6ftjp, Alc4del ommmemod cc Ow an of

foWgn or on-mft&W line ctj& (or "pWg-inn in Umpang Next Gematim

IXSIl Laqp C06ar CNODLC") syvms. Marffeady. u Ale"'m FCC firmlo

explain, It Is W teclWasily ftosibla to butaD lira cords not mAmdkmnd or Umad

byAlcatellmilasymems. PwrOwv=essisthecamurMo&winkmal"em

, M mv mm nts, it is m POSIA034 to dirady messe or tnteroot"a Widi then lim mds'.

Access, to colypossible thtmgh Via doMYN (or"Virruan ftfidu and smics lion

-,-I-dbydwxWwm. 7hcv(oM Ak&W beUevem Ows Una card sbmM not be

vested as a uparme *%mbwdled ndwod WavemC mW naftbor physW nor vbmd

line cmd collocation is all)"updatr-

S. 1n*wFCC*Un&*.Ale&td vmiety of reasons why it WAS Watmically fburds

ymen s into ow"em, ine1vft&bmW

li mited to, board and system phys" hudwas dadva, poweriskS mquiremmM

proteeW InWleatual property. Ifomwe 1omtlampttoplamvlfmmd&WpWJbr

00W systmml in OW smissiem the ard U5 all likelihood *ould r4l phy"By fit

comWy ift do cad pides not inuffoormeat propedy Wilb OW bakplame e)eebMW

pirts. It by ftsm, one won Wo to phystcay &a vmOmw muufachureff's cud

plugpd inw On b P*Jms, h wouW w inta-opento with wa syvcm and element

2-



103

masiagermaieora cl eurdtrae crvaoig wrin n

mainmac Wer. aodhe imaaifacure to muupt to design acmrnptible lins amd

for ow rye mi nsrAft it would void ow system's warranihs, and theme is a very

NO t -itbb-My &tht would eauw damage to te tm anid di"~ swvcoL

De~dop~ng m ?)Cw Umn card to cpate into ourcctodrmainuftetwr Syfes

reqois detaled bmoldg -of the p~rift"lam desig oftesm n

asocad* duapa by do system'. manafiocum mo the aoftware of the syamis

*moonclr a&d *lomu mw age inu a em.

6. 1 wold also t~b iso pont out some issue that I mm with ro to On Ordwe'

xoqiremeau OWa Anmitch flilnois zke avJIable to compefifiv provider

nondimbebnetowy actdss, at just ad eaosoaablTate, to Pruea Pronto UNf., as

indicated on page 25 of Ow Order.

7. of Aim note is the Ordoes cadotn ofth. U! "EM Fiber Subloopabetwom the RTr

and fte OCD in the CO consihting of oeormooz PYF. (rmamea vimm]a path)

wad~s' wn or more PVCB (permet virtual 4iruutu) at the option of ths a=."~ A

sigefIca iw u her ia Meat the Memul Uteasyen st thut AmeriteA Ilinois had

plarmed to deploy does no fave t ability lo provide this cmmInlity. Mwe Lhtsam

"m~f t inmaes the ATM fiber anthe system cm a ATMI awu3c control unit

("ABCU"), wbich provide one FVP to fis anociaed Cannl Bask Auinnbly

MBA"). All ADLU line cads thai are plaggod imao that CDA nmc hmv &A of their

Permuwiit Virtual Circuits ('PVCs") provisioned to that am ?VP. 7%e PVP is carrid

tonoh the ASCU ever a Wngl OC3o fibew palh to~fom " m.CD In the Prnto

acdwol wotttws. Wibnm a san using mulple MBA& to provide DSL sauic,



S104

each CBA h"s It ow ulq PVP. The CBAa are daby cOwied, acorNf to a

prepriew~yintWnu formal, to ohm, the OC-3c fiber path Uk8'fro Omlb OCD.

8. if Ameritech Mlimoig wene required fo ofte the Ut PbRw Suboop UNB at the ?W

level, each CLEC would have to be Simer Its own. dedcaWe CBD& This would

dcktlay reduce the cmvnozlc eftlcawkls compared to sharing CDM.

9. 3 also vwud like to commntt Arlber on the iwae of ILn cards owned by the CLEC

and colloosed In the 1'ODLC equipment Mt the RT. (As I noted above, It Is IM~

technicaiy feasible to insal line cards not rAnuhttro or licensed by Alcatel in wwT

sy"ems.) The Are COAS are cabled directly to table binde gmopi uving

Isidividaul SAIL As. result, when an ADLU card 1. Insuald in a CDAI, &D of the

1nm smpported by the card awe cabled to the SAL. If the eardim M&r iidallty

owned, vispificit inrlIcincie could afias because iuancd lineman one CLEC's

ADLU line caLrd could not be used by other CLECe or by Antarltsci-WW&n~ I furia

nowe thai the Alcatel Lite-an ADUJ card* are combination cards, AappoalI1balb

POTS &Md AMS. Nth only would ADS L efficiency be .igtifticily rsed* 20

stem capscay fix basic services would also be suWb~ataJy decreaad

10. 1 should also point ow that inuallation of ft ADLU curd itsdffdoes not esbAtbib

service; amr are ther any physical points of accenm the cands for izscromcctlon to

otercutan.Tbesywm's soiwiveis; ccedd provisi tbe card, mitor its al

states, and perform other aurveiftane and ma ntnance:fimctioncn The software's

Ri fm to Use (tae intgactuml Property right) haa be=n *mcnsd to wAd punbaad by

Ameritch 11i c. It catmot be nmfdilied or useid by others This, the only technicaly

raso'be points of service Wneromectice ame at the ()CD in the owntal ofIce oncOM

4



105

mW und, at do odw end, kgnW ft RT. ot vidw the SAI (if The CLBC ha iis wm

owam=iog diaribuft AWIWO or at a* ea&um ommw NO.

11. OnbeWfeAlcalclIgmeimmqccdbUymquegdmMkwbC=mmw

CawtiWan to.. view ow PM Illing% along wilb tbdx WbMi.

12. TWs condodes =y sfWWL

cm
A$ft%9 USA

A pr; 1 140 1 2,001



106

CAUPOANUA ALL'PMRPO98 £CKNOWIMO&MT

ftft d C49itwer

cou o - Wbm iiiii IP.
r~ Opoid T6 IVC

f\it~A\11 C Cd2~a~ fl&~r

rk'
~~~ VAMP1

N.7 = =, ""-- m %.

-"-I - ..

r- pwi~e t kiu~ mm. bme
to nie on the basis of seaatiwy

10 be tepeesonjwtoe nmutw wows
Sub"Ild 10 the YAMt~ mape Mont amt
.mouedged bomw thatsA uuhxIymied
the sarms in - hialweri suUmlzed

coepy* an vot byi hWsAeOWWe~
ONIW Q W ilWiJ4gq1 th P~rOM i~,or

the a"~t upon beliff of Mtid the psi n(*
01ud executed the Vdeumr~at

WrTNESmy hn d W Qmi

OPTIONAL

n .ca P I Hwi o ulAeh Docl
Tfll or Typ d DoC~m ___________________________

O~w"s) Other Trion Mwe Aboe_ __ _ _ _ __ _ _ __ _ _ _

CAPwIIY(iS) WAW N

0 oi w- 0Ufflfd fl UwUw
I I Aanyh Fad

D Oflamor onbramr
.I 1 COW. _________ ______________

~MI*Plp~easf

Ng.ii r C-aLagg,



107

Mr. GOODLATTE. The affidavit states that the order of the Ilinois
Commission, your order that you claim is so critical to ensuring
fast and low-priced broadband service, which is an admirable goal,
is not technically feasible. So I have to ask, if the maker of the
equipment says that they can't do what you ordered them to do be-
cause it's technologically not feasible, how do you expect broadband
service to be delivered at all, much less fast and at low prices, and
doesn't this regulatory requirement that you've imposed, in fact,
delay the roll-out of high-speed Internet services while companies
attempt to redesign their systems, and wouldn't that delay result
in higher costs to the phone company and, ultimately, to the con-
sumer?

Mr. HARVILL. Let me begin by saying this. This is four pages and
I haven't had an opportunity to look at it. However-

Chairman SENSENBRENNER. Mr. Harvill, would you prefer to an-
swer Mr. Goodlatte's question in writing, which we can put into the
record?

Mr. HARVILL. I will do that, but I-
Chairman SENSENBRENNER. Without objection, Commissioner

Harvill's written answer will appear.
[The response of Mr. Harvill follows:]
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The Honorable F. James Sensenbrenner, Jr.
United States Representative
2138 Raybum House Office Building -)
Washington, DC 20515-6216

Dear Congressman Sensenbrenner: - C.

During the May 22, 2001, Committee on the Judiciary Hearing regarding H.R.
1697 and 1698, respectively, Congressman Goodlatte inquired about certain aspects of
an affidavit of Dr. Neil Ransom of Alcatel USA, Inc. In his affidavit, Dr. Ransom
criticized a recent Illinois Commerce Commission ('ICC") decision pertaining to
SBC/Ameritech-IlIlinols' Project Pronto. Since I was unfamiliar with the contents of the
affidavit, you graciously allowed me the opportunity to address his concerns in a
subsequent written response. To this end, please find my response to his inquiry
below.

As part of its Project Pronto loop upgrade, Ameritech has chosen to deploy a
technology called Next Generation Digital Loop Carrier ("NGDLC"). NGDLC Is capable
of supporting both voice and DSL services, just as Ameritech's existing copper loops
are. However, while existing copper loops can only support DSL services to a
maximum distance of 18,000 feet from the central office, NGDLC, by utilizing fiber,
eliminates this distance limitation. As a result, NGDLC expands the availability of DSL
services to a greater number of consumers. Another component of NGDLC are line
cards, which plug into slots on NGDLC equipment housed in Ameritech's remote
terminal. Unlike the line cards used in Ameritech's current DLC infrastructure, which
support voice services only, the NGDLC line cards support both voice and data
services. Additionally, NGDLC line cards also determine what flavor" of DSL service
can be provided over the line. Prior to halting DSL deployment In Illinois,
SBC/Ameritech-lllinois stated that it planned to utilize line cards capable of supporting
only one flavor of DSL (i.e., ADSL) in its NGDLC. Rather than allow the incumbent

'Various 'flavors" of OSL provide consumers with choices regarding the quality of service they desire in
DSL service. For example, Asynmetrica DSL (ADSL') provides unspecified data speeds for both
downloads and uploads, while Symmeic DSL ('SDSL*) provides for a constant, specified data speed
for both downloads and uploads.
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local exchange carrier to unilaterally determine what flavors of DSL services will be
available to millions of consumers, the ICC chose to allow the marketplace to decide by
allowing competitors to request that Ameritech Insert line cards capable of supporting
other flavors of DSL services. Once Implemented, the ICC believed, this decision
would promote competition In the advanced services market as well as increase the
types of DSL services available to consumers.

Dr. Ransom's affidavit Is predicated on a flawed interpretation of the ICC's ruling
with regard to line cards. Dr. Ransom assumes that the ICC's ruling requires Ameritech
to insert Incompatibe line cards in its NGDLC equipment,2 when, in fact, it does not.
On the contrary, the Commission has acted to mitigate Ameritech's concern of Inserting
incompatible line cards In the NGDLC equipment. In its original decision pertaining to
line cards, the ICC stated

[w)e require CLECs to limit the collocation of line cards to
those that provision (unspecified bit rate) UBR [quality of
service] Qos products, until such time as Ameritech Illinois'
data affiliate begins offering a product based upon p
different 0os, at which time the CLECs' should be allowed to
offer products based upon the same Qos. [Docket No. 00-
0312/0313 consul. Arbitratinn Decision on Rehearing at 371.

As demonstrated by this passage, the ICC's decision considered the technical
feasibility of Inserting various line cards-in NGDLC equipment and never Intended, nor
allowed, the utilization of Incompatible line cards. In essence, Dr. Ransom interpreted
the ICC's decision as requiring Ameritech to put a square peg In a round hole. This
interpretation, if true, would dAfv common sonq.

In fairness, I can understand why Dr. Ransom misinterpreted the Commission's
conclusion regarding line cards. Dr. Ranmom's affidavit pertained specifflly to Docket
No. 00-0393, which is the second proceeting in which the ICC was required to rule on
line cards. Since the ICC oider in DockeA No. 00-0393 did not contain the language
pertaining to the limitation cited above, Dr. Ransom's interpretation is understandable.
However, when one considers the ICC's previous decisions, such as the one In Docket
No. 00-0312/0313, cons., with regard to line cards. it is apparent that the Commision
would not allow a situation as described by Dr. Ransom to occur. Nevedheless, the
ICC has voted to rehear this issue In Docket No. 00-0393 and most e will provide
greeter clarity to this issue In order to avoid further misinterpretations.

Anavit of Dr. Nel Rarom of Mcmlii USA Inc., pwarUh 4 r ...forign or non-msAlrimd Ift card...)
(..A.l cds na manufaclured or licened cbyAcait...); paragrph 5 (..ks curds fdeIVd *W 01W
ysWlN..').

72-614 D-01-5
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If you require additional Information or have further questions, please feel free to
contact me at your convenience.

Sincerely,

Terry S. Harvill
Commissioner
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Mr. GOODLATrE. That being the case, we will move on to Mr.
Barr and give him the opportunity for my few remaining seconds
to comment any further on the Blumenfeld decision.

Mr. BARR. The Goldwasser decision?
Mr. GOODLATTE. Goldwasser, I'm sorry. [Laughter.]
Mr. GOODLATrE. The Goldwasser decision criticized by Mr.

Blumenfeld.
Mr. BARS. Right. As I say, Goldwasser is not an outlier by any

stretch of the imagination. It represents the black letter law in this
area. Recently, specifically on the issue of the Telecommunications
Act, three district courts have reached the same result. The issue
is being considered right now in the l1th Circuit. If there's a dif-
ference there, the issue will ultimately go to the Supreme Court,
and I'm confident that they will agree with the Goldwasser court
that, again, on the third prong of what Goldwasser was talking
about, the fundamental issue is, who decides?

When this antitrust law says they want some kind of reasonable
accommodation or access and Congress has passed a statute to pro-
vide that and said the FCC should make those rules through a leg-
islative rulemaking process, the idea of throwing that to 800 judges
is just preposterous. You know, I'm pretty familiar with the anti-
trust laws. I don't see anything in there that says 45 days is man-
dated by the antitrust law. But if the FCC says 90 days is reason-
able, I just don't see throwing that out to judges in the country and
juries to come up with different rules as to what's reasonable or
not.

Mr. GOODLATTE. Thank you, Mr. Chairman.
Chairman SENSENBRENNER. Will the gentleman yield? Mr. Barr,

since we have son of Goldwasser coming up from the 11th Circuit,
do you think that the prudent thing for Conress to do is to hold
back on dealing with this entire subject until we do have a deter-
mination by the Supreme Court on exactly the extent to which the
antitrust laws apply?

Mr. BARR. Well, I think it would be imprudent to address
Goldwasser and the relationship between antitrust and section 251
at this stage. But I don't think that all telecommunications legisla-
tion should be held up for that.

Chairman SENSENBRENNER. The crux of this entire debate is
whether the Telecommunications Act does require antitrust consid-
eration being used in determination of whether or not tele-
communications activities are monopolistic or not. And it seems to
me-you know, I think you're right. I agree with you that having
850 Federal courts reach differing conclusions on this will be a
hodgepodge that flies directly in the face of the 1996 act, which was
designed to have a uniform playing field in this area. But I think
this Committee felt that implicit in the 1996 act was not a preemp-
tion of standard antitrust considerations in determining what was
monopolistic and what was not.

You know, carrying this on to the whole issue of broadband, the
RBOCs have got monoplies that are regulated over their local
phone service. State public utility commissions get involved in that.
They are attempting to use their assets that are regulated, mean-
ing the phone wires into all of our houses, to go into an area that
is unregulated, and I think the complaint by the long distance car-
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riers and the cable carriers is that that's not fair and that's monop-
olistic. So it's up to Congress to determine that question one way
or the other. Tauzin and Dingell have one solution to the problem.
Cannon and Conyers have another solution to the problem.

But incumbent on that, isn't a determinative ruling by the
United States Supreme Court, which is binding on all Federal
courts, at least those that decide to follow precedent, a way of at-
tempting to give Congress a roadmap on what our legislative op-
tions are rather than speculating on what courts would do?

Mr. BARR. I don't think so. I think that we're talking about two
different markets. I think you put your finger on it, which was we
have discovered spectrum on our pipes that can be used in a dif-
ferent market, and that market is already a competitive market
and it's a market that people should be encouraging competition in,
and I think Congress could move in that direction, and I think that
the issue here that's being discussed is looking through the rear
view mirror at the section 251 obligations on the local exchange as-
sets and trying to impose an additional layer of enforcement on the
theory that the things aren't working now and that these poor
CLECs don't have any redress, and it's nonsense.

You know, their claims have been looked at. We are getting
into-the ILECs are getting into long distance. They have plenty
of forums to go to get these claims resolved. There are millions of
objective measurements out there as to whether we're performing
our job. This should not be in dispute. Look at the numbers. If we
fail, we pay. And I think that there's no case that has been made
for the approaches that are being taken in this legislation that
would just open the floodgates of litigation.

Chairman SENSENBRENNER. The gentleman from Alabama has
been very patient and is recognized for 5 minutes.

Mr. BACHUS. Thank you, Mr. Chairman.
First, let me say that if Congress had not wanted the Bells in

the long distance service, they wouldn't have passed legislation to
allow them in. At the time that we did that, we put requirements
on them and a year ago, we could be having this hearing and won-
dering if they're working. Can we all agree that the market's open-
ing today?

Mr. BLUMENFELD. I think it is certainly right that the markets
are opening gradually under the auspices of the act, particularly
the processes that have been put in place to give reality to this sec-
tion 271 checklist.

Mr. BACHUS. Mr. Blumenfeld, I agree with your opening. You say
gradually. Now, they doubled this last year, did they not?

Mr. BLUMENFELD. Yes, they have, but going from two to four is
also a doubling and that's still gradual.

Mr. BACHUS. Well, but doubling is-can you think of anything
that's growing faster than the doubling of a market in a year.

Mr. BLUMENFELD. I think.that new markets tend to grow-can
tend to grow very quickly, but you're starting with very small num-
bers.

Mr. BACHUS. And it is growing very quickly.
Mr. BLUMENFELD. I think there's no question that local competi-

tion is much more significant now because of the act than it was
before the act.
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Mr. BACHUS. Right, and if it's growing and yet we add another
procedure, I think it would be more honest for us, if we didn't want
the Bells in it, just to take them out.

Mr. BLUMENFELD. I don't think, Congressman, that we're adding
another procedure. All that we're saying is that Congress meant it
when it said that the antitrust laws continue to apply and that the
Goldwasser court, when they said the act is more specific legisla-
tion that must take precedence over the antitrust laws, was just
wrong. The antitrust laws are independent obligations that always
apply, whether or not there's an act.

Mr. BACHUS. Let's go into that. I mean, you've raised that. The
legislation H.R. 1698 deems violation of sections 251, 252, 271, 272
as violation of the antitrust laws. Now, you know who enforces the
Communications Act, don't you? Who is that?

Mr. BLUMENFELD. Well, it's actually enforced by a combination of
the FCC, the District courts, and the State commissions, depending
on what provision we're talking about.

Mr. BACHUS. Well, but the FCC enforces whether an entity is
complying with the act or not, right?

Mr. BLUMENFELD. It's one of the agencies that enforced it, yes.
Mr. BACHUS. I mean, at least now, with the court's interpreta-

tion, they've said the Congress legislated and set up this regulatory
thing and that was the FCC.

Mr. BLUMENFELD. Yes, that's correct, and it was true under the
'34 act, that is, prior to the '96 amendments, that the FCC regu-
lated, among other things, interconnection among carriers in sec-
tions 201, 202, 203, 204-

Mr. BACHUS. Well, you know, if-
Mr. BLUMENFEILD [continuing]. But the antitrust laws always ap-

plied there. No one ever thought-well, the Bell system always ar-
gued that they didn't, but the courts always found that the anti-
trust laws stillapplied, despite the fact that there was a regulatory
regime that also applied, just the same way that in any body of
laws, if the securities laws apply to certain conduct, even though
the criminal laws also apply to some of that overlapping conduct.

Mr. BACHUS. Let me ask you this. Now, the FCC doesn't enforce
the-they're not the enforcement agency for the antitrust law.

Mr. BLUMENFELD. That's correct.
Mr. BACHUS. Let me switch gears with you. What about the data

market? Cable serves 75 percent of the market. The remaining 25
percent is split between DSL, wireless, and satellite. Shouldn't all
the providers of broadband be regulated in the same manner?
You've advocated we regulate the Bells.

Mr. BLUMENFELD. I've advocated that we continue to enforce the
act, which contemplated that among the other new uses to which
the network would be put would be data and Internet related.
COMPTEL has previously submitted an indication that in their
study, the terms "Internet" and "broadbands" or "data" were men-
tioned no less than 500 times during the floor debates on this act.
The Verizon, then Bell Atlantic, annual report of 1996, the Chair-
man's letter spends probably a quarter of its time talking about the
growing importance of data and the country is moving to DSL.

Mr. BACHUS. I understand that. The growth is in data, we all
agree on that. And the cable is supplying 75 percent of that service.
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Mr. BLUMENFELD. But I have to say that the Bell companies
argue that they're at a huge disadvantage against this giant
cable-

Mr. BACHUS. I'm not talking about-that's their argument. My
point to you is the cables are unregulated.

Mr. BLUMENFELD. Well, cable is actually not unregulated. Cable
is regulated at the local level. So if we want to talk about 850 dif-
ferent regulators

Mr. BACHUS. But you-
Mr. BLUMENFELD [continuing]. There are probably several thou-

sand regulators-
Chairman SENSENBRENNER. The gentleman's time has expired.
Mr. BACHUS. I guess my question---could I just ask, do you dis-

agree that they ought to be subject to the same regulation?
Mr. BLUMENFELD. I think that the telephone companies should

be subject to the rules that are in the '96 Telecom Act, even if they
compete for some services with cable companies who are subject to
a completely different regime of regulation, but also at both the
State and the local-I'm sorry, the Federal and the local level.

Chairman SENSENBRENNER. I have one other series of questions
in order to have the record complete. We've heard a lot today and
elsewhere that the RBOCs do not make a lot of money on residen-
tial service, and this is one of the reasons why CLECs and other
competition do not wish to offer residential service to consumers.
J have also been told that most State public utility commissions do
not allow a phone company to find out whether a person who has
applied for lifeline-type service is actually below the poverty level,
and in California, 32 percent of the total residential phone lines are
on the lifeline low-rate service.

I assume that while the percentages might be a little different
in Illinois, Mr. Harvill, that the lowered revenue as a result of life-
line service being provided by Ameritech there is taken into ac-
count by your Commission in terms of determining what type of
rate of return Ameritech gets on its regulated services, so they're
still guaranteed their rate of return on their regulated services
even if a lot of people who really shouldn't be paying the lifeline
rate because their incomes are high have applied for it and they
can't be questioned on whether they're really poverty-stricken folks.
Am I correct in that assumption?

Mr. HARVILL. Let me clarify that in one way. Ameritech Illinois
has been subject to alternative regulation in Illinois for 6 years. As
such, they've been subject to price cap regulation as opposed to rate
of return regulation. I think right now, we're in the process of re-
viewing the alt reg case before the Illinois Commerce Commission
and it's a question as to whether or not it will continue or stop.
More than likely, I'm assuming it will continue. I have no reason
to believe that it wouldn't.

At the same time, I think it's very clear that under that alter-
native regulation program that Ameritech has been under for 6
years, both the company has done extraordinarily well-we're talk-
ing returns on equity of close to 40 percent-and consumers have
done pretty well. There have been numerous annual rate reduc-
tions associated with the formula that's been utilized. So we don't
really look at it in terms of that.
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Ameritech Illinois has argued that, yes, there should be some
rate rebalancing done in the context of this review. That's some-
thing we're taking under consideration. And if there are, indeed,
services that are below water, more than likely the Commission
will be very cognizant of that fact and raise them to where they
are actually above water.

Mr. BLUMENFELD. Mr. Chairman? I'm sorry
Chairman SENSENBRENNER. Yes, Mr. Blumenfeld?
Mr. BLUMENFELD. If I might just make one comment, I have liti-

gated rate cases and cost cases against the ILECs in numerous
states throughout the country, in all of which this claim is made

that there are many services provided below cost that are sub-
sidized by other services.

There are two things that are important to recognize. First of all,
if you look at the history of telecommunications, every time, going
back 40 years, there's been an effort to enter any segment of the
market, the incumbent provider always argued that that happened
to be the exact segment of the market that was providing a subsidy
to all of the other segments that were below cost. And then as a
different segment came up for competition, that became the exact
segment that was providing a subsidy for all of the other segments
that were below cost. So this is a constantly shifting target.

Secondly, when you look at the telephone companies' own cost
studies, their own incremental cost studies, which, in the context
of these alternative regulation cases, they submitted in order to
show what price floors they would have for each of these services,
their own incremental cost studies showed in almost every single
case across the country, that I was involved in, at least, and, there-
fore, where I know the data, that there are none of their services
are being provided at prices that are below the incremental cost of
the service, which includes a reasonable return, that is, the return
that's attainable in a competitive market.

Chairman SENSENBRENNER. And that includes lifeline service,
Mr. Blumenfeld?

Mr. BLUMENFELD. Lifeline service is different in that, frequently,
there is a subsidy from a public fund source back to the telephone
company that makes up the differential between the lifeline charge
and the total charge, and the California example that you men-
tioned is interesting because California did a controlled study on
this cheating question, that is, since there's self-certification, how
much cheating is there, and they found that with the two control
groups, that there turned out to be a remarkably small amount of
cheating. That is, the number of families that qualified under a
rigid screen were essentially the same as the number of families
that self-reported. So they concluded to continue with self-reporting
because, in fact, the sort of the social opprobrium of self-reporting
yourself as being below the poverty line was an effective check at
keeping people from getting lifeline service who didn't merit it.

Chairman SENSENBRENNER. Mr. Barr, you look like you're sup-
pressed. [Laughter.]

Mr. BARR. Thank you, Mr. Chairman. Even the FCC and the Su-
preme Court recognize that this is a serious problem and that there
are substantial cross-subsidies in the marketplace, and that unless
they are addressed, competition will go where there's margin and,
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quote, "leave the ILEC holding the bag," as the Supreme Court
said.

I didn't understand what Mr. Blumenfeld was talking about, be-
cause obviously, when someone goes in to compete for a particular
product, they're looking for margin, and if there's margin in a local
product, it is subsidizing a product in which there is no margin. So
the fact that it's moving around-the subsidy can be found in prod-
ucts that have margin shouldn't be a surprising fact. That is the
nature of cross-subsidy.

The notion that we somehow are compensated for this in the rate
of return simply doesn't exist as the market is opened to competi-
tion. Where do we get that recovery? As the FCC pointed out, being
able to assure a rate of return becomes non-viable and non-sustain-
able as the market is opened to competition. Where do we pick up
that revenue? If they try to add it to a product, all that does is
make it a more attractive product for somebody to come in and
cherry pick. So we're not compensated for this, and this is one of
the major problems of the Telecom Act.

Mr. BLUMENFELD. If I may, just very briefly, Mr. Chairman, now
we're at the nub of what makes a monopoly a monopoly, because
now we're not using subsidy in the economic sense of providing a
cost shifting to a service that would otherwise be below cost. Now
what we're saying is some services are more profitable than other
services-

Mr. BARR. Excuse me. I was talking about below cost-
Mr. BLUMENFELD. I know-
Mr. BARR [continuing]. And I was saying that the FCC itself-
Chairman SENSENBRENNER. Should I flip a coin on who gets the

last word? [Laughter.]
Mr. BLUMENFELD. We can just speak simultaneously, I think,

and then just-
Chairman SENSENBRENNER. I've noticed that. [Laughter.]
Chairman SENSENBRENNER. I think it's time to shut this hearing

off. I'd like to thank you all
Mr. BACHUS. Mr. Chairman?
Chairman SENSENBRENNER. Yes, Mr. Bachus?
Mr. BACHUS. Could I ask one follow-up question as a result of

your question?
Chairman SENSENBRENNER. If you do not tip over the beehive.
Mr. BACHUS. Mr. Blumenfeld, you mentioned ou're an antitrust

lawyer or your firm handles antitrust legislation
Mr. BLUMENFELD. Yes, sir.
Mr. BACHUS. So, actually, you're not a disinterested witness.
Mr. BLUMENFELD. I don't think that anyone who's knowledgeable

enough to appear before the Committee is entirely disinterested.
Mr. BACHUS. I see.
Mr. BLUMENFELD. I never pretended to be disinterested. I'm in-

terested.
Mr. BACHUS. Oh, and I'm not accusing you of representing that.

I just point out that this legislation, as many of us said, would re-
sult in a lot of lawsuits, and that would certainly benefit antitrust
lawyers.

Chairman SENSENBRENNER. You know, let me state that, first of
all, I'd like to thank all four of you for your patience and your ex-
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cellent testimony and answers to our questions. You were not se-
lected as disinterested witnesses. I think if we wanted somebody
truly disinterested, we would get somebody from the Federal Com-
munications Commission, in which case I would hear about that
from the Chairman of another Committee. [Laughter.]

Chairman SENSENBRENNER. But I think that you have shed an
awful lot of light on a lot of the questions that we have had. This
debate will resume in the couple of weeks with four other witnesses
who are equally interested in the outcome of this debate.

And if there's no further business to come before the Committee,
the Committee stands adjourned.

[Whereupon, at 5:53 p.m., the Committee was adjourned.]
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Re: GTE Corp. and Bell Atlantic Corp., CC Docket No. 98-184

Dear Ms. Salas:

I am writing on behalfofBell Atlantic and GTE in support ofour proposal to spin offGTE
Internetworking to an independent corporation 90% owned and controlled by public shareholders
while retaining an option to increase our 10% equity interest in the future upon securing 271 relief.
For the reasons outlined in our prior submissions and below, we believe our original proposal is both
lawful and strongly in the public interest. In the interest ofobtaining expeditious approval, however,
we are modifying that proposal in certain respects described below to eliminate any conceivable
remaining concerns. With these modifications, the proposal should be promptly approved.

OVERVIEW AND SUMMARY

Proposed DataCo Structure

Our proposal to eliminate the section 271 issues relating to GTE Internetworking ("GTE-I")
was initially set forth in our Supplemental Filing of January 27, 2000 ("Supp. Filing"). Attached
as Exhibit A to this letter is a comprehensive description of the proposal containing certain
modifications we are now making. Briefly, that proposal, as modified, is as follows: GTE-I will
become a separate public corporation ("DataCo") that will be 90% owned and controlled by public
shareholders. The merged Bell Atlantic/GTE ("NewCo") will own only a 10% interest in DataCo
with an option to increase its interest once it receives sufficient interLATA relief to operate the
business.

Through an initial public offering, or "lPO," public shareholders will purchase shares of
DataCo Class A common stock, which will initially carry 90% ofthe voting rights and the right to
receive 90% of any dividends or other distributions. In exchange for relinquishing ownership and
control ofGTE-I, NewCo will receive shares ofClass B stock ofDataCo that will have 10% ofthe
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voting rights and the right to receive 10% of any dividends or other distributions. NewCo will also
have the option, in the fonn of conversion rights, to increase its ownership in the future once it
receives sufficient interLATA reliefto operate the business. The Class B shares will be convertible
into new shares that will represent up to 80% ofthe outstanding stock of DataCo.

The Bell Atlantic/GTE merger would close as soon as the IPO has been completed. (We are
withdrawing our original proposal to close upon transfer ofClass A shares to the investment banks.)

NewCo's conversion rights will be exercisable within five years from the closing of the
merger. In order to exercise its conversion rights so as to own and control DataCo, NewCo must be
able to operate DataCo in compliance with any section 271 restrictions. NewCo will thus have five
years to eliminate those interLATA restrictions. If, by the end offive years, NewCo has eliminated
such restrictions on at least 95% ofits 271-restricted lines, NewCo may petition the Commission to
obtain at least one more year to eliminate the remaining restrictions.

Just as GTE is free to sell GTE-I today to a third-party buyer, NewCo would have the right
at any time to sell its shares. Contrary to AT&T's suggestion, the saleability ofan option does not
change its nature and make it a current equity interest, nor does it impact incentives to obtain 271
relief. Our proposal in fact creates powerful positive net incentives to obtain 271 relief, since
DataCo is a unique asset that will be integral to NewCo's national data strategy. Ifit were to sell
its DataCo shares to a third party, NewCo would be abandoning this opportunity.

Nevertheless, as a voluntary undertaking to further enhance incentives, we are proposing that
NewCo would be foreclosed from retaining proceeds from such a sale to the extent they are
attributable to DataCo's provision of interLATA services in states where NewCo has yet to obtain
long distance relief.

Specifically, ifNewCo sells its shares before it has eliminated interLATA restrictions on at
least 50% of its restricted lines, NewCo will only be allowed to retain those sale proceeds equal to
the amount it would have received if it had sold DataCo at the time of closing and reinvested the
proceeds. Thus, NewCo would be no better off than if it had sold its interest in DataCo to a third
party before closing the merger. If, on the other hand, NewCo sells its shares after achieving the
50% mark, then it will forgo the sale proceeds to the extent they represent gain attributable to those
Bell Atlantic states in which 271 restrictions still apply.

Until NewCo exercises its option, DataCo will be independent of NewCo. The public
shareholders will have 90% voting control, and DataCo will have an independent board ofdirectors,
initially consisting of 10 directors. One member will be the CEO of DataCo and eight of the
remaining nine directors will be outside directors who will have no affiliation with Bell Atlantic or
GTE. The tenth director will be elected by a class vote ofthe Class B shares and will not be eligible
to serve as chainnan. We are modifying our original proposal to provide that, following the IPO,
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during the next three annual elections, the board will be expanded to 13 members and a majority (at
least seven) will be new members who will be nominated and elected to the board for the first time
after the IPO. (See Exhibit 8.)

NewCo's interests as a minority investor with an option to acquire a controlling interest in
the future will be protected by certain reasonable investor safeguards. These are both typical ofthe
rights commonly held by option holders or other prospective acquirers and modeled on investor
protections that have regularly been permitted by the Commission. The applicants have modified
their proposal by eliminating or paring back several ofthese investor safeguards. (See Exhibit C.)

The GTE-I business being placed in DataCo provides Internet backbone and related data
services. DataCo does not provide traditional switched long-distance voice service. As will be
discussed below, this substantially lessens any theoretical risk ofdiscrimination, since DataCo is not
highly dependent upon Bell company local exchange facilities. DataCo's business plans do not
contemplate acquisition of a traditional switched long-distance voice provider. Bell Atlantic and
GTE will agree that NewCo would not consent to DataCo's acquisition of a traditional switched
long-distance voice provider unless and until the Commission has reviewed and approved such
acquisition.

The DataCo solution will preserve the integrity and competitiveness of GTE-I's existing
business while also preserving NewCo's ability (contingent on the necessary interLATA relief)
eventually to acquire control ofDataCo and bring to market the full range oflong-term Internet and
data benefits promised by the Bell Atlantic/GTE merger. In the meantime, this solution will enable
customers to begin realizing immediately some ofthese important data benefits, since a significant
portion ofDataCo's business will be outside the Bell Atlantic region or in in-region states, such as
New York, where Bell Atlantic has achieved 271 relief. Accordingly, NewCo will market DataCo
services (or the two companies will market their services jointly) as and where permitted by law,
pursuant to a marketing agreement that we are submitting to the Commission today. (A summary
of that agreement is contained in Exhibit D.) NewCo will not participate in marketing any of
DataCo's interLATA services in any 271-restricted state. All terms in the marketing agreement are
non-exclusive and the agreement is one that both Bell Atlantic and GTE could enter into today with
any similarly situated company.

Consistent with the fact that DataCo and NewCo will each be independent public
corporations whose directors and officers will owe duties of care and loyalty to their respective
shareholders, all other commercial interactions between the companies will also be conducted
pursuant to commercially reasonable contracts. In particular, NewCo will provide certain necessary
services to DataCo on a transitional basis, just as NewCo would need to do even if DataCo were
divested to an unaffiliated third party purchaser. All of these transitional services contracts are for
one year or less and are terminable at any time at DataCo's election without penalty. We are
submitting copies of these contracts for the record, and they are summarized in Exhibit D.

. ._._-.-._- _....•... _-_........ - .._•.._.•.•..
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Finally, we will agree to hire an independent auditor, acceptable to the Chiefofthe Common
Carrier Bureau, to monitor NewCo's ongoing compliance with the terms of Exhibit A.

The Proposed Structure Is Lawful and FUlly Satisfies Section 271

As I will discuss at length below, the DataCo proposal is fully consistent with the
requirements ofthe Communications Act and is amply supported by basic legal principles and a host
of precedents, including the Commission's own prior rulings and precedents from Judge Greene
under the MFJ. All ofthese precedents establish that DataCo will not be an "affiliate" ofNewCo.
In particular, the consistent rule of law, repeatedly affirmed by the courts and this Commission, is
that an option or other convertible interest,like NewCo's option in DataCo, does not constitute per
se ownership or control. Moreover, all of the features of our proposal, including the 90% public
voting control, the independent board and the contractually specified commercial relationships, will
ensure that NewCo does not exercise actual control over DataCo. In support ofour legal analysis
is a Second Supplemental Declaration ofProfessor Ronald J. Gilson ("Gilson Second Supp. Dec1."),
attached hereto as Exhibit E.

None of the arguments offered by AT&T in opposition to this proposal have any force.
AT&T cites no authority that undercuts the basic legal principle that options are not ownership. In
the end, AT&T's arguments come down to a matter ofpolicy, and only prove that the Commission's
acceptance of the DataCo structure is a matter of discretion that turns on whether our proposal is
consistent with the objectives of section 271.

The DataCo structure is manifestly consistent with the policies underlying section 271, and,
indeed, it affirmatively advances those policies. This proposal will increase the net incentives of
NewCo to complete the 271 process as soon as possible, since reacquiring ownership and control
of DataCo in the near future is the key to NewCo's national data strategy. The Commission only
recently recognized in the QwestlU S WEST Merger Order that just such a prospect creates
"powerful new incentives" to complete the 271 process. At the same time, our proposal creates a
bigger "stick" to compel prompt 271 compliance, since the loss of the unique benefits offered by
owning DataCo would be a blow to NewCo's long-term business plans.

Although no sale of NewCo's option could compensate for such a loss, the voluntary
undertakings that we are now including in our proposal will enhance these positive incentives even
further by expressly limiting NewCo's ability to realize value from such a sale in proportion to
NewCo's progress in attaining 271 relief. This proposal, as modified, also ensures that NewCo will
not receive any material benefits uniquely attributable to DataCo's interLATA operations in states
where it has not yet received long distance relief.

Finally, the acceptance of our proposal holds no risk ofcreating a precedent that will lock
the Commission in to approving other option arrangements that might be proposed by other Bell
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companies. The features of our proposal make it highly unlikely, as a practical matter, that any
similar arrangement will be proposed in the foreseeable future, particularly one involving a large,
integrated interexchange carrier, since, as part of our proposal, we are ceasing to offer traditional
voice long-distance service in the Bell Atlantic region - something no large IXC could do.
Moreover, the unique attributes ofDataCo, and the important competitive role it plays in the Internet
backbone market, provide ample grounds to distinguish this case from future cases in terms of the
policies of section 271 and the public interest benefits of the Bell Atlantic/GTE merger.

DISCUSSION

I. Basic Legal and Policy Principles Fully Support Our DataCo Proposal.

It is time to clear away the fog generated by AT&T's multiple submissions and refocus on
the core principles that should undergird the Commission's analysis of the DataCo proposal.

Sections 3(1) and 271 ofthe Communications Act provide that a regional Bell company may
not "own" or "control" an entity that provides in-region interLATA service. The term "own" is
defined to mean "to own an equity interest (or the equivalent thereof) of more than 10 percent."
Under ourproposal, NewCo's Class B shares will contain an option that, upon exercise in the future,
would allow NewCo to acquire an equity interest up to 80%. In addressing whether NewCo's
possession ofthis option is consistent with sections 3(1) and 271, it is useful to layout an organizing
structure for the analysis. Logically, there are two separate and distinct questions before the
Commission:

(1) Whether the plain language ofsection 3(1)'s "affiliate" definition, on its face, mandates
a conclusion that NewCo's option, as a matter oflaw, constitutes prohibited equity ownership or
control, such that the Commission has no discretion to approve our DataCo structure?

(2) Ifthe answer to the first question is no, the second question involves a policy judgment:
Whether it is reasonable and appropriate for the Commission, in the exercise ofits policy discretion,
to accept the overall DataCo proposal on the ground that this proposal is consistent with, and even
advances, the objectives ofsection 271?

As we demonstrate below, well-settled principles of law, as well as precedents in a host of
contexts, including Commission and MFJ precedents, clearly establish that options do not constitute
ownership or control. Thus, NewCo's option cannot constitute equity ownership or control per se.
For the Commission to hold otherwise would require a substantial deviation from prior precedents.

Although AT&T has tried to clothe its arguments in per se terms - to argue that our option
must be viewed as a violation of section 3(1)'s plain terms and that the Commission is foreclosed
from considering 271 policies in evaluating our proposal, see AT&T March 10 Ex Parte at 1-2;
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AT&T March 22 Ex Parte at 11-12 - AT&T's core arguments are, in fact, policy arguments in
disguise. They rest not on the plain meaning of section 3(1), but on questions that call for exercise
of the Commission's prudential discretion.

Once it is seen that AT&T's per se arguments are without force, the real question at issue is
squarely within the policy discretion of the Commission: whether the DataCo structure is a
reasonable and acceptable means to preserve and even enhance the objectives ofsection 271. Once
the issue is properly framed, the fact that the DataCo structure is consistent with the purposes of
section 271 (and, indeed, will advance those purposes by creating a powerful new incentive for
NewCo to achieve 271 relief), while conferring on NewCo no ability to control the management of
DataCo, fully justifies the Commission's acceptance ofour proposal.

A. NewCo's option is not equity ownership.

1. Under the plain terms of section 3(1), NewCo's option is not an equity
interest or its equivalent.

NewCo's right to convert its Class B shares into new shares representing up to an 800,10
interest in DataCo is a classic option. I It is black-letter law that options do not constitute present
"ownership" or "equity," but only the right to acquire ownership in the future.2 This is because an
option (before exercise) confers no right to vote, to participate in corporate earnings, or to participate

I See Declaration ofProfessor Ronald 1. Gilson ~~ 14, 16 (Feb. 22, 2000) ("First Gilson Decl."), appended
to Response ofBell Atlantic and GTE in Support ofProposal to Transfer GTE Internetworking to a Separate
Corporation Owned and Controlled By Public Shareholders (filed Feb. 22, 2000) ("Response");
Supplemental Declaration of Professor Ronald 1. Gilson ~ 7 n.3 (Mar. 14,2000) ("Gilson Supp. Decl."),
appended to Bell Atlantic/GTE's March 14 Ex Parte; Gilson Second Supp. Decl. ~ 3 & n.!.

2 See, e.g., Western Union Tel. Co. v. Brown, 253 U.S. 101, 110 (1920) ("An option is a privilege given
by the owner of property to another to buy the property at his election. It secures the privilege to buy and
is not of itself a purchase. The owner does not sell his property; he gives to another the right to buy at his
election.") (emphasis added); O'Brien v. United Home Life Ins. Co. ofInd. ,250 F.2d 483 (6th Cir. 1958);
James on Option Contracts § 501 (1916) ("the weight ofauthority" "holds that an option contract to purchase
does not vest any estate, legal or equitable, in the optionee prior to his election to purchase"); 12A Fletcher
Cyclopedia of Private Corp. § 5575 (1993) ("An option to purchase stock does not vest in the prospective
purchaser an equitable title to, or any interest or right in, the stock."); 18B Am. Jur. 2d Corporations § 1960
(1985) ("Since a stock option does not obligate the optionee to buy the shares offered, it gives him no right
or title to such shares unless he accepts the offer in accordance with its terms ..."). See also Supp. Filing
at 35; Response at 8 n.8 (citing additional cases).
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in dissolution proceeds3
- the three traditional indicia of equity ownership. Gilson Second Supp.

Decl. ~ 3; First Gilson Decl. ~ 10 n.5. It makes no difference whether the exercise price is fixed, 4

or whether, as here, exercise is accomplished through conversion ofanother instrument. First Gilson
Decl. ~ 14. For the same reason, the general rule is that option holders may not bring shareholder
derivative suits because they lack the requisite "proprietary interest" in the corporation.5 The bottom
line is that options do not constitute ownership until they are exercised. First Gilson Decl. ~ 19
("only exercise or conversion transfonns an option into equity").

Thus, the plain and ordinary meaning of "equity interest" in section 3(1) unambiguously
excludes options, and the mere holding of an option cannot mean that NewCo owns an equity
interest in DataCo. See, e.g., Association ofFlight Attendants v. USAir, Inc. , 24 F3d 1432, 1435
(D.C. Cir. 1994) ("USAir has no present equity interest in Shuttle, but it has an option to purchase
a controlling interest in the company effective October 10, 1996.") (emphasis added). This has been
the invariable principle in a host ofcontexts.6

3 First Gilson Decl. ~ 16. See also Bright v. Lord, 51 Ind. 272 (1875) (stock option holder gets no
dividends before exercise of option).

4 67 Am. Jur. 2d Sales § 136 (1985).

5 See Harffv. Kerkorian, 324 A.2d 215,219 (Del. Ch. 1974), rev'd on other grounds, 347 A.2d 133 (Del.
Super. 1975); Kusnerv. First Pennsylvania, 395 F. Supp. 276 (E.D. Pa. 1975), rev'd on other grounds, 531
F.2d 1234 (3d Cir. 1976); 19 Am. Jur. 2d Corporations § 2346 (1986).

6 AT&T cites no cases to refute the general rule that an option to purchase property confers no right in the
underlying property until exercised. Instead, AT&T futilely tries to distinguish the various cases we cited
in our Response at 8 n.8. See AT&T March 22 Ex Parte at 13 n.20. AT&T's argument that "state" corporate
law cases are irrelevant is puzzling, given that corporate law is generally a matter ofstate law. See BNGTE
March 14 Ex Parte at 9 n.4 (citing Burks v. Lasker, 441 U.S. 471, 478 (1979)). AT&T dismisses Martin
v. Schindley, 442 S.E.2d 239 (Ga. 1994), and Thacher v. Weston, 83 N.E. 360, 361 (Mass. 1908), on the sole
ground that those cases involved options to purchase real property rather than stock. But the fact that the
general rule applies to all property and not just stock simply confirms that it is a general rule ofblack-letter
law that options do not confer ownership. AT&T concedes that Ball v. Overton Square, Inc., 731 S.W.2d
536 (Tenn. Ct. App. 1987), held that "an option to purchase stock does not vest in the prospective purchaser
an equitable title to, or any interest or right in, the stock," id. at 540, but AT&T nonetheless professes it
"ironic" that we rely on Ball because, in its view, that case "did not disagree" with the trial court's
conclusion that "the option gave its holder 'control' over the firm." AT&T March 22 Ex Parte at 13 n.20.
The only "irony" is that AT&T misreads asfailing to disagree with the trial court the very portion ofthe Ball
opinion in which the appellate court stated, "We disagree with the trial court's ruling," and vacated the trial
court's judgment on this point. 731 S.W. 2d at 540-41 (vacating and remanding trial court judgment).
Finally, AT&T finds it "unintelligible" that we rely on Nerken v. Standard Oil Co., 810 F.2d 1230 (D.C. Cir.
1987), because that case turned on the meaning of the term "outstanding common stock" rather than on

(continued...)
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This general principle of law - that options are not equity ownership until exercised 
explains why the acquisition of an option, warrant or similar convertible interest does not trigger
Hart-Scott-Rodino merger review under the antitrust laws. See 16 CFR § 802.31 (exempting
acquisition of "convertible voting securities" from HSR reporting requirement). Only the
"subsequent conversions" of such interests trigger review. Id.

Not surprisingly, the same principle pervades the Commission's own precedents. The
Commission has consistently followed the traditional rule by finding that options, warrants and other
convertible securities are not current ownership interests but only "potential future equity interests.''1
Accordingly, in all contexts where the Commission enforces ownership limits in order to safeguard
competition, the Commission has consistently ruled that options and other convertible interests do
not count as ownership. These include the Commission's CMRS spectrum cap rules,8 its
LECILMDS cross-ownership rules,9 its application of section 310's foreign ownership ban,1O its
broadcast attribution rules, II and its cable attribution rules. 12

6 ( •••continued)
"whether a prospective right to own stock is ownership under the law generally." AT&T March 22 Ex Parte
at 13 n.20. As we explained in our prior submission, the passage ofNerken that AT&T cites also states the
general rule that "one is not an owner of common stock prior to conversion of the preferred or before an
option to buy has been exercised." 810 F.2d at 1232. And a later portion ofNerken that AT&T conveniently
omits from its discussion goes on to hold - with respect to a different instrument - that the acquisition ofan
option to buy common stock does not constitute present ownership of the stock itself. Id.

7 Biennial Review ofSpectrum Aggregation Limits, Report and Order, WT Docket No. 98-205, ~ 8
(Sept. 22, 1999). See In re Woods Communications Group, 12 FCC Rcd 14042, ~~ 13-14 (1997)
(characterizing options as "future equity holdings" and "possible equity interests").

8 47 CFR § 20.6(d)(5) (CMRS spectrum cap rules) (excluding options, warrants and other conversion rights
from attribution).

9 Id. § 101.1003(e)(5) (LECILMDS cross-ownership rules) (same).

10 See BBC License Subsidiary, 10 FCC Rcd 10968, ~ 20 n.12 (1995) (applying the foreign ownership ban
of 47 V.S.c. § 310(b)(4» ("future interests, such as options and convertible rights, are not relevant to our
alien ownership determinations until converted"); In re GWI PCS, Inc., 12 FCC Rcd 6441, ~ 10 (1997)
(same); In re DCR PCS, Inc., 11 FCC Rcd 16849, ~ 24 (1996) (same).

II 47 CFR § 73.3555, Note 2(b) & (f) (broadcast attribution rules) (making clear that options, warrants and
other convertible interests are not treated as per se ownership interests).

12Id. § 76.501, Note 2(e) (cable attribution rules) (same).
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Finally, the general principle that options are not ownership also underlies the MFJ
precedents we have cited (arguably the most relevant legal precedents for the issue at hand, since the
MFJ was the direct legal antecedent to section 271). In a long line ofcases, the Justice Department
approved and Judge Greene allowed options and other conditional interests to be acquired by Bell
companies in prohibited businesses, including interLATA businesses. See Supp. Filing at 40-43
(summarizing MFJ option precedents); see also Response at 12-13. The MFJ precedents alone are
sufficient to establish that NewCo's option cannot be, per se, a prohibited equity interest for a BOC.

Against this mountain ofconsistent precedent, AT&T hangs much ofits argument on the so
called "equity plus debt," or "ED," rule, adopted by the Commission as part of its cable and
broadcast attribution rules. 13 In fact, the ED rule, far from undercutting the general principle that
options do not constitute ownership, actually supports our point.

The ED rule, which counts debt as well as equity interests and uses a 33% safe harbor rather
than the 10% mandated in section 3(1), is not a rule about ownership; it is a rule about the capacity
to influence (and is thus more closely related to control, as I will explain in more depth later). 14 The
Commission's discussion ofoptions and the ED rule in footnote 329 ofits Cable Attribution Order
(on which AT&T places such great weight) only reinforces the point that the Commission generally
does not count options as ownership (even options that are immediately convertible). The
Commission was using section 3(I)'s affiliate definition on an interim basis in the cable context for
purposes of the "LEC test," and Time Warner had argued that options and other convertible
instruments that are convertible into voting stock within 60 days should be counted as the
"equivalent" ofan "equity interest" within the meaning ofsection 3(1) because the SEC defines
such immediately convertible instruments to be "beneficial interests" (for control purposes) under
the securities laws. Time Warner Comments at 8-9 (citing 17 CFR § 240.13d-3 and 15 U.S.C.
§ 78(/)-(n)). The Commission expressly rejected that argument and determined instead that options
that are immediately exercisable do not equal equity ownership or its equivalent. Cable Attribution
Order~ 129 n.329 ("[w]e disagree with Time Warner"). Thus, footnote 329 shows that even options
that are immediately convertible into ownership and control by their holders (in contrast to the
situation here, where NewCo's ability to take ownership will be contingent on 271 relief) are not

13 See In re Review ofthe Commission's Regulations Governing Attribution ofBroadcast and Cable/MDS
Interests, 14 FCC Rcd 12559,~~ 35-65 (1999) ("Broadcast Attribution Order") (adopting original ED rule);
47 CFR § 733555, Note 2(j) (ED rule in broadcast context); id. § 76.501, Note 2(i) (ED rule in cable
attribution context).

14 See Broadcast Attribution Order ~~ 38,40; In re Implementation of1992 Cable Act, CS Docket No. 98
82, ~~ 83, 86, 90, 129 (1999) ("Cable Attribution Order").
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considered ownership by the Commission, and are more properly addressed (if at all) under the
control analysis. IS

AT&T's remaining arguments on the issue of equity ownership are patently flawed. To
accept them would require overthrowing the traditional rule about options and jettisoning all the
prior precedents, including the Commission's.

AT&T's "definitional" argument. First, AT&T argues that NewCo's option must be an
"equity interest" because another statute, the Securities Exchange Act of 1934, defines "equity
security" for insider trading purposes to include options and convertible securities. Thus, AT&T
points to a different term in a different statute that serves a very different purpose. See generally
Gilson Supp. Decl. " 4-16 (discussing at length the "entirely different" purposes of the securities
laws); Gilson Second Supp. Decl. , 8. Clearly, the fact that stock options are in certain
circumstances regulated as equity securities by the SEC under its disclosure and insider trading rules
does not mean that the holders of stock options own shares of the company before the options are
exercised. 16 They do not, and courts have specifically held that the Securities Exchange Act cannot
be read to suggest otherwise. 17

AT&T's "valuation" argument. AT&T's second argument focuses on the expected market
value ofthe public's Class A common stock. AT&T points to the fact that, because the markets will
anticipate the eventual exercise of the Class B option, the public's 90% interest may tend to trade
at a value that approximates 20% ofthe total enterprise value ofDataCo. From this, AT&T argues
that NewCo must currently own 80%. This argument confuses the valuation the market places on
a security with the extent of the ownership rights the security confers. The market valuation will
only reflect the expectation that somebody will eventually exercise NewCo's conversion rights. But

15 When I address the issue of "control" in part I.B of this letter, I will discuss at greater length the
Commission's apparent decision in footnote 329 to count such immediately convertible instruments under
the ED rule for control purposes.

16 Indeed, AT&T itself recognized that options are not ownership when it omitted any reference to
MediaOne's option to acquire an additional interest in Time Wamer Entertainment ("TWE") in describing
MediaOne's "ownership interest" in TWE in its official filings with the Commission. Bell Atlantic/GTE
March 14 Ex Parte at 4 n.2. Thus, when AT&T is under a legal duty to disclose truthfully to the Commission
all "ownership interests" it may hold in a relevant entity, its disclosures reveal that AT&T does not really
believe its own argument that options are equity interests by definition.

17 See Harffv. Kerkorian, 324 A.2d 215,220 (Del. Ch. 1974) ("As to the Securities Exchange Act of 1934,
15 U.S.C. Section 78c(a)(II) does define an 'equity security' to include all securities convertible in to stock.
However, such definition is expressly limited to use within the Securities Exchange Act, and the rationale
ofthe act and the cases interpreting the act do not warrant a broader application.") (quotation omitted), rev'd
on other grounds, 347 A.2d 133 (Del. Super. 1975).
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that person may not be NewCo; it may be a person who is not subject to 271 restrictions. When
valuing outstanding public securities, markets will anticipate any dilution to which the securities
may be subject from the future exercise ofall options, warrants or other convertible interests. Thus,
for example, in valuing the common stock ofcompanies like GTE and Bell Atlantic, analysts will
discount share values by the number ofoptions issued to management. This practice certainly does
not mean that the shareholders own less equity; nor does it mean that the option holders actually own
the company to the extent of the discount.

AT&T's "saleability" argument. AT&T's final argument on ownership focuses on the
market value ofNewCo's option ifsold. Because NewCo can capture the value ofits option through
a sale, AT&T claims that the option is really an equity interest.

This argument has two parts. First, AT&T maintains that there is no "contingency" to
NewCo's option and therefore that it is not a true option. On this point, AT&T is wrong in both law
and fact: That an option is vested and has positive value does not make it any less of an option in
the eyes ofthe law. All that is necessary to render an instrument an option is that the holder retains
the discretion to exercise. 18 An option is no less an option simply because it has value and can be
sold; indeed, options are generally saleable unless otherwise provided.19 Thus, AT&T's argument
proves far too much and would indict all options as ownership. Furthermore, as a factual matter
here, NewCo's ability to exercise its option and take ownership and control ofDataCo manifestly
will be contingent on the fulfillment of a substantial condition precedent - namely, securing the
necessary relief from section 271 ,s interLATA restrictions. (Although AT&T's "contingency"
argument has no legal merit, the voluntary undertakings we have now made remove any conceivable
basis to claim that NewCo is certain to receive the value ofits option, since we have committed that
NewCo will forgo proceeds from the sale of its shares - other than the amount it would have
received if it had sold DataCo for cash and reinvested the proceeds - in the event it sells before
attaining 271 relief on 50% ofBell Atlantic's lines. See Exhibit A.)

The second part ofAT&T's saleability argument, just like its valuation argument discussed
above, simply confuses the market value of an instrument with the extent of ownership rights
conveyed by that instrument. AT&T contends that, because NewCo can sell its option and translate

18 See McGuire v. Andre, 259 Ala. 109, 114,65 So. 2d 185, 189 (1953)("the distinguishing feature of an
option contract is that it imposes no binding obligation upon the person holding the option"); Suburban Imp.
Co. v. Scott Lumber Co., 59 F.2d 711 (4th Cir. 1932) (similar).

19 See 12A Fletcher Cyclopedia ofPrivate Corp. § 5575 (1993) ("The factthat ... a large profit is expected
on resale[] is immaterial so far as the validity of the option is concerned."). See also id. ("An option to
purchase stock ... is assignable."); Restatement (Second) of Contracts § 320 (1979); McNamara v.
Commissioner, 210 F.2d 505 (7th Cir. 1954) (stock option assignable before exercise unless the terms ofthe
instrument restrict its transfer or assignment).

,---'-.--,---,,---------------
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its value into proceeds, the option is really the equivalent ofa current equity interest. It is a bizarre
concept of ownership advanced by AT&T: that NewCo would make itself more of an owner by
selling its option and forever abandoning the possibility ofownership.

The Justice Department (and Judge Greene implicitly) rejected the argument, made then by
MCI and others, that if a BOC held an option that could be soldfor market value, the BOC would
have an "immediate equity interest" in violation of the MFJ's interLATA restriction. See Supp.
Filing at 42-43. This argument was rejected on the grounds that a BOC'ssale ofan option ensured
that the BOC would never exercise it - and never hold the present ownership interest that would
have triggered the MFJ prohibitions. Id. at 43 (quoting Ameritech argument). Similarly, the
Commission's rejection, in footnote 329 ofthe Cable Attribution Order, ofTime Warner's argument
that options that are immediately convertible (i.e., within 60 days) should count as current equity
interests also confirms the point. Ifan option's immediate convertibility into voting stock does not
make it a cognizable equity interest, then afortiori the saleability of the option cannot do SO.20

The fatal flaw in all ofAT&T's arguments is the implicit equating ofvalue with the extent
ofequity ownership. This flaw is exemplified by AT&T's facile reading ofthe phrase "equivalent"
of an "equity interest" in section 3(1) to include any instrument that is "equal in value" to a
corresponding equity interest. AT&T March 10 Ex Parte at 3. One thing is clear from the face of
the statute, however: The phrase "equivalent" of an "equity interest" cannot mean anything more
than interests that convey the same ownership and control rights as equity. See Gilson Second Supp.
Decl. "11-12. It cannot simply mean anything that has the same value as an equity interest, since
that would encompass traditional instruments that are plainly not equity, such as convertible debt
(or even cash, for that matter). Any instrument, including an option, that is convertible into voting
stock will have a value equal to the present value of the future ownership interest into which it is
convertible, but that does not make the instrument, in substance, the "equivalent" ofpresent equity
ownership. To the extent there is ambiguity in the term "equivalent," moreover, the Commission
plainly has the discretion to construe it in light of the purposes of section 271, which, as Professor
Gilson points out, is obviously concerned not merely with value equivalence, but with control
equivalence - the capacity to participate in and exert control over a prohibited interLATA business.
See Gilson Supp. Decl. "23-28; Gilson Second Supp. Decl. , 12.

In truth, AT&T's argument about value, in all its various forms, is not a legal, but a policy,
argument under section 271. The underlying concern is that the market value of the option might

20 If it did, then the cash received from the sale of the option would itself constitute the equivalent of an
equity interest, an absurd result. See HarfJv. Kerkorian, supra, 324 A.2d at 220 ("That a bond is convertible
at the sole option of its holder into stock should no more affect its essential quality of being a bond than
should the fact that cash is convertible into stock effect the nature of cash. Any bond, or any property, for
that matter, is convertible into stock through the intermediate step ofconverting it to cash."); In re Mige['s
Will, 71 Misc. 2d 640,642 (N.Y. Sup. Ct. 1972) (same).
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adversely affect the net incentives of the Bell company to pursue 271 reliefbecause, through a sale
ofthe option, the BOC could capture and retain appreciation in the value ofa prohibited interLATA
business. I demonstrate below that this policy argument is unpersuasive. It is sufficient here to
establish that this argument utterly lacks force as a per se legal claim about whether options
constitute equity ownership.

* * *

In sum, the plain terms of section 3(1) establish that NewCo's option is not an "equity
interest" or its "equivalent," since any other interpretation would require the Commission to depart
from general principles oflaw and the overwhelming weight ofprecedents, including its own. Thus,
if AT&T were truly correct that equity ownership is a pure legal question that must be addressed
within the four comers of section 3(I)'s "affiliate" definition, the debate would be over and we
would win. At a minimum, in light of the general understanding that options are not equity
ownership, it would plainly be a reasonable interpretation of section 3(1) to conclude that NewCo
will not "own" an "equity interest (or the equivalent thereot) of more than 10 percent" in DataCo.
As I discuss below, to the extent the issue is one that falls within the policy discretion of the
Commission, and may be informed by the purposes of section 271, acceptance of the DataCo
proposal would clearly be a reasonable and appropriate exercise of that discretion.

2. The conclusion that NewCo does not own DataCo is consistent with, and
indeed furthers, the policies of section 271.

Once it is seen that the question ofownership involves a discretionary judgment in light of
the policies of section 271, the case for approving the DataCo proposal is powerful.21

21 As a general definition provision, section 3( I) does not itself supply any policy content, and thus the
policy considerations that are relevant here are the underlying objectives ofsection 271. AT&T claims that
because section 3(1) is a general definition that relates to several sections ofthe Act (including not only 271,
but also dialing parity, pole attachment, interconnection and the regulation of such things as obscene calls,
pay-per-call services and telemessaging), it must be given a single "uniform" interpretation and cannot be
applied differently depending on the policies and purposes of the underlying provision at issue. AT&T
March 22 Ex Parte at II. IfAT&T were right that section 3( I) must be construed devoid ofpolicy content,
we would necessarily prevail - not only because the plain meaning of section 3(1) supports us, but also
because it would make no sense to extend these various other regulatory provisions to encompass option
arrangements, which confer on the option holderno capacity to control the activity under regulation. AT&T,
however, is wrong as a matter of statutory construction. Section 3(1) does not define the terms "equity
interest" or its "equivalent"; therefore, the effect ofsection 3(1) is simply to incorporate by reference these
terms into each separate provision where the word "affiliate" is used and to which 3(1) applies. A common
term used in various sections of a statute can be given different meanings depending on the context and

(continued...)
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First, the direct effect ofour proposal is to increase the net incentives ofNewCo to complete
the 271 process as soon as possible. As the only independent top-tier Internet backbone, DataCo is
a unique asset, and the ultimate ability to reacquire ownership and control ofDataCo is the driving
force behind NewCo's national data strategy. The motivation to get DataCo back and realize the
vertical synergies that can only come from integrating with DataCo will create, in other words, an
even bigger "carrot" for NewCo to achieve 271 compliance. The unique value of achieving
interLATA reliefand integrating with DataCo will far outweigh for NewCo the cash value ofselling
its option, and thus NewCo will have a powerful overall net incentive to pursue 271 approvals. See
In re Qwest Communications Int'l, Inc. and U S WEST, Inc., CC Docket No. 99-272, ~ 2 (reI.
Mar. 10,2000) ("Qwest/US WESTOrder") (recognizing that QwestIU S WEST will have "powerful
new incentives" to comply with section 271 to realize the maximum integrated value of Qwest's
national network).

Second, the risk to NewCo oflosing DataCo forever by failing to achieve interLATA relief
within five years will also create a much bigger "stick" to ensure continued progress in the 271
process. Because of the central importance of DataCo to NewCo's national data strategy, and
because of the unique and irreproducible position occupied by DataCo among peering Internet
backbones, any loss of DataCo, whether through a sale ofNewCo's option or otherwise, would be
unacceptable blow to NewCo's business.

Third, as we explained in our Supplemental Filing and our Response, there is no significant
risk ofdiscrimination here. As a practical matter, discrimination by NewCo in favor ofDataCo is
highly implausible and would be readily detectable. See Declaration ofRaymond F. Albers (filed
Feb. 22,2000) (attached to our Response). Moreover, the nature of the DataCo Internet business,
which is marketed to enterprise and ISP customers, not consumers, and which relies primarily on
special access circuits, rather than local loops, raises far fewer concerns, in terms ofits dependence
on non-competitive local exchange facilities, than would a traditional consumer-oriented voice long
distance service. See Supp. Filing at 50-51; Response at 28-29. Finally, NewCo's need to obtain
271 reliefin order to acquire ownership and control ofDataCo would make it irrational for NewCo
to undertake any strategy of discriminating in favor of DataCo, since any such conduct would
directly put at risk NewCo's ability to satisfy the requirements of section 271 and ultimately to

21 ( ...continued)
purposes ofthe particular sections where it is applied. See, e.g., Atlantic Cleaners & Dyers v. United States,
286 U.S. 427,433 (1932); United States v. SCS Business & Tech. Inst., 173 F.3d 870,881 n.1S (D.C. Cir.
1999). That is all the more true in this case because ofthe Commission's Chevron discretion. See, e.g., US
WEST Communications. Inc. v. FCC, 177 FJd 1057, 1059-60 (D.C. Cir. 1999); Abbott Labs. v. Young, 920
F.2d 984,987 (D.C. Cir. 1990). AT&T all but concedes this point when it acknowledges that the meaning
of the term "control" - which also appears in 3(1)'s definition of "affiliate" - varies depending on context
and "totality ofcircumstances." See Coffee Decl. ~ 9 ("control" is "a question of fact that depends on the
totality of the circumstances"); AT&T March 10 Ex Parte at 9-12.
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realize its national data synergies. Judge Greene applied the very same reasoning when he concluded
that the existence ofthe MFJ waiver review process and the requirement that a BOC obtain a waiver
from the court before exercising an option to acquire an interLATA business would alleviate the risk
ofdiscrimination because any such conduct "would almost certainly be made known to the Court
during any subsequent waiver proceedings."22

AT&T's only argument in the face of these positive 271 benefits is to assert that NewCo's
ability to sell its option, examined in isolation, will create an incremental incentive not to comply
with27l. See AT&T March 22 Ex Parte at 9-10. That cannot be the appropriate test. Whatmatters,
clearly, is the overall balance of incentives, as described above.

Moreover, it would not violate the purposes ofsection 271 for NewCo to realize a gain from
selling its option. The 271 interLATA restriction is aimed at precluding BOCs from receiving the
specific benefits associated with aLEC's ability to bundle local and long-distance products together,
and is not a punitive statute aimed simply at precluding BOCs from receiving value from passive
or conditional investments in interLATA businesses. See AT&Tv. Ameritech Corp., 13 FCC Rcd
21438, " 5, 36-37 (1998). After all, the same aggregate gain could be realized from a 10%
investment in each of eight different Internet companies - an investment strategy expressly
authorized by sections 3(1) and 271. In addition, GTE could sell DataCo free and clear today, and
if it did so, NewCo would realize the present value of any expected future appreciation of the
business. Similarly, in theory, Bell Atlantic could transfer for value its executory option to acquire
GTE and thus realize, in the sale price ofthat option, the value ofany appreciation in the DataCo
assets that may have built up during the past 20 months since Bell Atlantic and GTE entered into
their merger agreement. Finally, ofcourse, Bell Atlantic could receive a similar return simply from
a passive investment in an index or mutual fund targeted at high-growth Internet stocks.

The economic reality is the same in all of these examples: Bell Atlantic would receive the
"benefit" of the gain in appreciation of a prohibited interLATA business. Yet no one could argue
that Bell Atlantic had realized that gain through the sort of"participation" or "involvement" in the
prohibited businesses that 271 precludes. See AT&Tv. Ameritech, 13 FCC Rcd 21438, ~ 36-37
(section 271 prohibits a BOC's unauthorized "participat[ion]" or "involvement" in long distance
markets and the receipt of "material benefits ... uniquely associated with the ability to include a
long distance component in a combined service offering"). In other words, 271 is concerned with
participation and control, not merely value. Gilson Supp. Decl. , 26. Thus, the receipt of market
value or gain does not, in and of itself, amount to the improper provision of interLATA service
through an "affiliate" in violation of section 271.

22 United States v. Western Elec. Co., No. 82-0192, slip op. at 7 (D.D.C. Aug. 7, 1986).



Ms. Magalie Roman Salas
April 3, 2000
Page 16

This conclusion is only strengthened by the voluntary undertakings we have now included
in our DataCo proposal. We believe our original proposal was more than sufficient to justify the
Commission's exercise ofits policy discretion to approve the DataCo structure. Nevertheless, to the
extent there remains any residual concern stemming from NewCo's ability to receive market value
from the sale of its option in DataCo, any such concern is dispelled by our voluntary commitment
that if NewCo sells its stock, it will forgo the benefits of DataCo's appreciation in proportion to
NewCo's failure to obtain 271 relief. Moreover, NewCo will receive no benefits at all from
DataCo's appreciation ifit sells its option before it has attained 271 relieffor more than 50% ofBell
Atlantic's lines. These undertakings substantially enhance the already powerful incentives our
proposal creates for NewCo to open its markets and receive 271 relief, and thus remove any
conceivable basis to claim that NewCo will improperly "own" DataCo by virtue ofits ability to sell
its interest for value.

B. NewCo will not control DataCo.

As the Commission has repeatedly affirmed, and AT&T concedes, the question ofcontrol
involves a fact-specific, case-by-case analysis. See AT&T March 10 Ex Parte at 9-12; Coffee Decl.
~ 9 ("control" is "a question of fact that depends on the totality of the circumstances"). There can
be no argument that as a matter of law an option such as NewCo's constitutes "control" per se.
There is no legal authority for a general rule that options always equate with control, and, indeed,
AT&T makes ;'1() such argument. Accordingly, the issue ofcontrol inherently involves the exercise
ofjudgment al. ,c policy discretion by the Commission.

Here, our proposal includes several special features that should put to rest any policy concern
about prohibited control. These include that DataCo will be 90% controlled by public shareholders
and will be operated by an independent board that owes its fiduciary duties to the public
shareholders. In addition, NewCo's relationships with DataCo will all be contractually specified.
The additional undertakings we are making today diminish even further any theoretical risk of
control by (1) modifying the board selection process to ensure that within three years a majority of
DataCo's board will consist of new directors who were not originally installed by GTE, and
(2) altering or eliminating several aspects ofNewCo's investor safeguards that have been the focus
of AT&T's objections.

In addition, we are separately submitting today for the record copies ofthe contracts that will
govern commercial relations between NewCo and DataCo, and we are agreeing to the appointment
of an independent auditor to monitor the implementation of these contracts. The marketing
agreement between NewCo and DataCo complies in all respects with section 271, is non-exclusive
and contains commercially reasonable terms that both GTE and Bell Atlantic could agree to with any
third party Internet company. The transitional services contracts relate to services that NewCo
would need to provide to DataCo even in the event ofa complete divestiture; they are for one-year
terms or less and are all terminable by DataCo at its election and without penalty.
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All of these points, taken together, are sufficient to dispel any possible suggestion that
NewCo will actually exercise control over the day-to-day management ofDataCo.23

AT&T suggests that NewCo will somehow indirectly control DataCo simply by holding its
option (that is, that DataCo's management will feel obliged to operate DataCo for the primary
benefit ofNewCo simply because ofNewCo's option). See AT&T March 22 Ex Parte at 4, 19-20.
That claim is at war with its earlier saleability argument: a saleable option should not give NewCo
any special degree ofcontrol relative to any other entity that might acquire the option from NewCo.
In other words, any notion ofcontrol must be specific to a particular holder ofthe option. The fact
that NewCo may well choose to sell the option to another holder, as AT&T argues, means that it
cannot be certain NewCo will ever exercise the option, which in tum will make it far less likely that
DataCo's board and management team will feel beholden to NewCo.

Furthermore, the fact that NewCo must first satisfy the condition precedent of securing
necessary relief from the 271 restrictions before it may own and operate DataCo means, at a
minimum, that its conversion to an 80% owner will not happen in the near future. This added factor
ofa substantial and uncertain period ofdelay before NewCo will be in a position to take ownership
and control will make it even less likely that DataCo's management will do the bidding ofNewCo
in the day-to-day operations of the company.

AT&T's last argument in support of the notion that NewCo's option will confer control is
based on footnote 329 in the Commission's Cable Attribution Order. There (accepting, for the sake
of argument, AT&T's interpretation of that footnote), the Commission appeared to suggest that
options or other instruments that are immediately convertible into voting stock (i. e., within 60 days)

23 In his latest declaration, Professor Coffee has switched ground away from the Securities Acts of 1933
and 1934, and away from the definition of"equity security," and now bases his discussion on isolated SEC
cases assertedly addressing questions of "control" under the Public Utility Holding Company Act of 1935
- at statute that is now "mostly dismantled," as Professor Coffee himself acknowledges, and that, in any
event, had "radically different purposes" from the Communications Act, Gilson Second Supp. ~ 10.
Specifically, Professor Coffee relies on a statement from the leading treatise on securities law that "[m]ost
of the early SEC control cases arose under" that statute. Coffee Supp. Decl. ~ 3 (citing Loss & Seligman,
Securities Regulation (3d ed. 1990». What he fails to say, however, is that the very same paragraph he

quotes from Loss & Seligman goes on to say that "[i]n these cases, however, the accent was on 'controlling
influence,' which the Commission and the courts said meant 'something less in the form ofinfluence over
the management or policies of a company than 'control' of a company. ,,, Loss & Seligman at 1711
(emphasis added). Moreover, the same treatise also makes clear that even under the securities laws, "the
context [for applying the concept of 'control'] - perhaps also the meaning of the concept - varies from
statute to statute and sometimes within a particular statute." Id. at 1691.
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would be considered in applying the "ED exception."24 (As noted above, the ED exception is
intended to address the potential for control; it is not a rule about equity ownership.) It is evident
for several reasons that this prudential exception to the Commission's ordinary attribution rules
(even accepting AT&T's reading ofthe rules) does not suggest that the Commission should or must
reflexively apply the same exception to NewCo's option.

First, the Commission made it clear in crafting the ED exception that it was context-specific.
It was warranted, according to the Commission, by the particular structures of the cable and
broadcast industries, where it is common for distributors and programmers to share a variety of
interrelated interests. 25 It was also warranted by the particular policy concern arising in the
programming context that a party's ability to aggregate a variety of generally non-attributable
interests carries a "potential for influence" that "may undermine the diversity of voices we seek to
promote." Cable Attribution Order' 83. There are no comparable concerns here.

Second, the ED exception cannot properly apply in this proceeding because it was adopted
to address something less than actual control (and all parties here concur that section 3(1) requires
actual control). In particular, the ED exception was expressly designed to capture interests that
confer on their holders a level of "influence" falling short of "control. "26

24 See Cable Attribution Order' 129 n.329.

25 See Broadcast Attribution Order' 40 ("The current attribution exemptions are too broad with respect
to certain currently non-attributable interests held by major program suppliers and same-market broadcasters,
thus permitting them to wield a level of influence that should be subject to limitation by the multiple
ownership rules."); Cable Attribution Order' 82 ("We will tailor the [ED exception] to address the structure
ofthe cable industry and to serve the particular purposes ofeach ofthe substantive cable rules at issue in this
proceeding."); id. , 90 (ED exception is justified in cable context in part because it is common for "cable
operators to form combinations with one another across markets, as established in this record, in ways that
the broadcast industry does not" and "[b]ecause of this market structure, if an MSO has a significant ED
interest in a system, that interest enables the MSO to significantly influence or control a cable system's core
functions, such as programming, the heart ofthe horizontal ownership rule" and "[t]hus, the ED interest by
itself implicates the concerns ofthe rules without the addition ofan additional prong [such as is required in
the broadcast context]").

26 Broadcast Attribution Order' 38 (rejecting the argument that the ED exception should incorporate a
50% threshold "based on a control concept" and concluding instead that "attribution [under the ED
exception] is not limited to relationships that permit control, but also extends to relationships that permit
sufficient influence over core operations of the licensee such that they should be subject to the multiple
ownership rules"); Cable Attribution Order' 86 ("Our goal [in adopting the 33% ED exception] is not
merely to attribute interests with the potential to control but also those with a realistic potential to exert
significant influence."); see id. , 129 (applying the ED exception in the particular context ofthe "LEe test"

(continued...)
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Third, in adopting the ED exception, the Commission was exercising its general rulemaking
authority and was very careful in doing so to preserve its discretion to vary from the exception on
a case-by-case basis depending on particular circumstances and unique public interest
considerations.27 In the present case, where the Commission is addressing, in the context of a
particular license transfer adjudication, an issue of first impression under sections 3(1) and 271
concerning the specific policy implications ofallowing NewCo to hold a future interest in DataCo,
it would make no sense whatsoever for the Commission to hamstring the exercise ofits own public
interest discretion in this or future cases by reflexively importing from the broadcast and cable
contexts the industry-specific ED exception, instead ofemploying a case-specific and discretionary
analysis ofcontrol that is informed by the policy concerns relevant to section 271. In other words,
the Commission would be well within its discretion to apply the general rule to our option rather
than a specialized exception developed in a different context.

Fourth, the very footnote 329 of the Cable Attribution Order to which AT&T ascribes so
much weight conclusively establishes that the ED exception can have no logical application to the
DataCo option at issue here. As noted above, footnote 329 was responding to a suggestion from
Time Warner that "options, warrants, and convertible debentures should generally be treated as
beneficial interests under our rules creating an attribution simply because the SEC defines them to
be beneficial interests if their owner can obtain voting stock through these securities within 60
days." Cable Attribution Order' 129 n.329 (emphasis added) (citing 17 CFR § 240.13d-3 and 15
U.S.c. § 78(l)-(n». The SEC's Rule 13d-3 definition of "beneficial ownership" is designed to
capture the ability to control the voting or disposition ofsecurities,28 and the 60-day rule reflects the
SEC's conclusion that securities convertible into voting stock within 60 days provide an imminent
- as opposed to attenuated - opportunity for the holder to exercise influence or control over the

26 ( ...continued)
on the ground that "an ED investment, given its size, by a LEe gives an MVPD" not control but "significant
access to the resources ofa LEe') (emphasis added).

27 Cable Attribution Order ~ 92 ("We believe that a bright-line ED test is superior to a case-by-case
analysis because it permits the planning of financial transactions and minimizes regulatory costs.
Nevertheless, we retain discretion to review cases that present unique issues where the public interest
requires such a review.") (emphasis added); Broadcast Attribution Order ~ 44 ("Of course, we retain
discretion to review individual cases that present unusual issues on a case-by-case basis where it would serve
the public interest to conduct such a review.").

28 Interpretive Release on Rules Applicable to Insider Reporting and Trading, Release No. 34-18114, Fed.
Sec. L. Rep. ~ 26,062 n.17 (Sep. 23, 1981) (Rule 13d-3 "emphasizes the ability to control or influence the
voting or disposition of' securities).
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underlying securities.29 The Commission stated that "[w]e do not believe that these types of
securities [i.e., securities that can be converted into voting stock within 60 days] demonstrate the
type ofcurrent, active participation by a LEC envisioned by the LEC test, unless the amount ofthese
securities that an investor holds is more than 33% of the total assets of a company." Cable
Attribution Order~ 129 n.329 (emphasis added). Read in the context ofthe argument urged by Time
Warner, to which the Commission was responding, footnote 329 implicitly indicates that the only
circumstances where an option, warrant or convertible debenture might rationally be counted under
the ED exception (even assuming that were allowed by the terms of the relevant attribution rules)
is where the instrument is convertible into voting stock by a particular holder within 60 days (thus
raising the possibility that that particular holder might have the potential to exert the sort ofcurrent
influence the ED exception was intended to address).

Here, NewCo will decidedly not be able to convert its option and take control ofDataCo
within 60 days because NewCo's ability to do so will be directly contingent upon securing the
necessary 271 relief, a condition precedent that will place a significant and uncertain time barrier on
its ability to convert into a greater equity position. Indeed, even under SEC Rule 13d-3 - which
AT&T essentially seeks to apply here - courts hold that an option or convertible security held by
someone who cannot exercise it without first obtaining regulatory approval does not confer
"beneficial ownership" within the meaning of Rule 13d-3. 30 Once again, the presence of this
significant contingency on the exercise of NewCo's option interest alleviates any hypothetical
concern that by holding the option, NewCo will be able to exert indirect control over the day-to-day
management ofDataCo.

II. Approval of the DataCo Structure Will Not Compel the Commission to Approve Any
and All Option Arrangements Proposed By Bell Companies in Future Cases.

Finally, the approval ofour particular DataCo proposal will not create a binding precedent
compelling the Commission in future cases to approve other option arrangements that might, in
theory, be proposed by other Bell companies. Three questions are relevant in assessing the potential
precedential effect ofour proposal:

29 See Filing and Disclosure Requirement Relating to Beneficial Ownership, Exchange Act Release No.
14,692, Fed. Sec. L. Rep. ~ 81,571, at 80,310 (Apr. 21, 1978) ("The Commission is ... mindful that as the
point in time [at] which the right to acquire may come to fruition is extended into the future, the ... right's
ability to influence control is correspondingly attenuated. When sixty days or less are left until the right to
acquire may be exercised, the Commission believes that the ability of the holder of such right to effect
control is sufficient to warrant the imposition of an obligation to file under Rule 13d-l.").

30 See, e.g., Levner v. Prince Alwaleed, 61 F.3d 8, 9-10 (2d Cir. 1995) (non-voting convertible preferred
stock); Transcon Lines v. A.G. Becker, 470 F. Supp. 356, 369-71 (S.D.N.Y. 1979) (option).
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(1) Are there practical considerations that make it unlikely that other Bell companies will
propose substantially similar option arrangements?

(2) Are there case-specific facts about our proposal that distinguish it in terms of the
policies and purposes of section 271 ?

(3) Are there unique attributes to DataCo and the Bell Atlantic/GTE merger that
distinguish this case in terms of the Commission's general public interest review?

The answer to all three questions is yes.

First, as a practical matter, it is highly unlikely that a Bell company in the future would
propose an option arrangement that is similar in material respects to our DataCo proposal. Here,
GTE is voluntarily exiting from the business ofproviding traditional voice long-distance service to
consumers within the Bell Atlantic region, and the DataCo proposal is limited to Internet backbone
and related data and private line services. Thus, to be on all fours with our proposal, any
arrangement proposed in the future could not include traditional consumer voice long-distance
service. This limitation alone will make it highly unlikely that a similar proposal would be made
involving a large interexchange carrier, such as Sprint, whose Internet and data businesses are
thoroughly integrated with its traditional voice long-distance offerings. Shutting down Sprint's
consumer long-distance service within an entire Bell region would not be a practical alternative (and,
in any event, would be inconsistent with the public interest).

Similar practical considerations also make it unlikely that a smaller, independent Internet or
data business that is not integrated with a larger IXC would enter into an option arrangement with
a Bell company similar to the pre-paid option we are proposing. For the typical small Internet
company, much of its value as a business comes from the prospect that it may be acquired. Such a
company will not tie itself up in a long-term option arrangement that is subject to a substantial
contingency without receiving the full value ofthe business up front. No Bell company, on the other
hand, would be in a position to satisfy that requirement in the absence of the sort of larger merger
synergies involved with the Bell Atlantic/GTE merger, because all ofthe value to the BOC ofthe
option arrangement would be contingent and in the future, due to the restrictions imposed by 271.
The Bell company's ability to offer value to the Internet company's shareholders, moreover, would
be reduced even further if the BOC were to agree to the additional terms we are now including in
our voluntary undertakings - terms that substantially limit the ability of the BOC to realize value
from a sale ofthe option depending on the extent of271 progress. These factors will make it highly
unlikely that an Internet business that might otherwise wish to be purchased by a BOC could agree
to such a pre-paid option arrangement, since the arrangement could never provide adequate purchase
value to shareholders in the absence ofbroader merger synergies.
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Second, the specific characteristics of DataCo make our proposal distinguishable from any
future case in terms of the policies of section 271. As we have repeatedly emphasized, DataCo
enjoys unique status as the only independent, top-tier Internet backbone network. This unique status
means that NewCo will have an even greater incentive to fulfill the obligations of section 271 in
order to secure a platform for immediate entry into the top ranks of peering Internet backbones.
NewCo is unlikely to shirk its duties under 271 in favor ofselling its option, since the cash value of
the option could never compensate for the loss of DataCo's unique position on the Internet (a
position that will be difficult to reproduce through other means). Given the unique status ofDataCo,
no other combination in the foreseeable future is likely to present the same positive incentives under
section 271. In addition, the nature of the DataCo business, which is limited to the provision of
Internet and related data services for enterprise and ISP customers, presents a far lower theoretical
risk ofdiscrimination than would a more traditional consumer-oriented long-distance business. To
the extent any future option arrangement that might be proposed involves a different form of long
distance service, the theoretical risks ofdiscrimination would be different, and hence also the policy
implications of the proposal for purposes of section 271.

Third, the unique attributes ofDataCo and the Bell Atlantic/GTE mergerdistinguish this case
from possible future cases in terms ofthe Commission's public interest standard. One direct benefit
ofour proposal is the preservation ofDataCo as a strong, independent backbone operator and thus
the protection of competition in the Internet backbone market in general. See MC//Wor/dCorn
Merger Order, CC Docket No. 97-211, n 142-61 (Sep. 14, 1998) (summarizing the competitive
concerns raised by the aggregation of top-tier Internet backbones in the hands ofa small number of
IXCs). By preserving the ability ofNewCo to reacquire DataCo and achieve the substantial vertical
synergies of integrating Bell Atlantic's customer base with DataCo's backbone facilities, and by
allowing DataCo to realize a portion of those benefits immediately (as and where permitted by
section 271) through a contractual marketing arrangement with NewCo, our proposal, in the context
of this merger, will produce unique and compelling public interest benefits. These benefits are
unlikely to be reproduced by any future option proposal or merger.

CONCLUSION

For all ofthe foregoing reasons, and those contained in our Supplemental Filing, Response
and March 14 Ex Parte, Bell Atlantic and GTE respectfully request that the Commission accept the
DataCo proposal, as set forth in Exhibit A.
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July 22, 1999.
The Hon. STRoM THURMOND,
Chairman, Subcommittee on Criminal Justice Oversight,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: This letter responds to your questions regarding the De-
partment of Justice's views and positions on 18 U.S.C. §3501 during my tenure as
Attorney General in the Administration of President George W. Bush. This letter
is based on my own recollection as well as consultation with people who served in
the Department of Justice during the Bush Administration.

It was the position of the Department of Justice during my tenure as Attorney
General that Miranda v. Arizona's procedural requirements and its per se exclusion-
ary rule were not constitutionally mandated. We made arguments to this effect in
the United States Supreme Court, see, e.g.; Brief for the United States as Amicus
Curiae in Withrow v. Williams, No. 91-1030; Brief for the United States as Amicus
Curiae in Parke v. Raley, No. 91-719. In some cases, the Department of Justice also
participated as amicus curiae in support of the State in the lower federal courts.
Our legal position in this regard was based in large part upon the report issued by
the 0 ice of Legal policy in the previous Administration and upon subsequent Su-
preme Court decisions which made it clear that the Miranda regime was not re-
quired by the Fifth Amendment.

We also took the position that 18 U.S.C. §3501 was constitutional as an exercise
of Congress' authority to control the admission of evidence before federal courts. As
the senior officer of the prosecuting arm of the Executive Branch, I believed that
the Department of Justice should be prepared to use all of the legal tools at its dis-
posal, within constitutional bounds, to seek the conviction of the guilty and exonera-
tion of the innocent. This certainly included making a criminal defendant's vol-
untary statements regarding the crime available to the finder of fact. Accordingly,
during my tenure, the United States Attorneys' Offices were authorized and encour-.
aged to raise 18 U.S.C. §3501 as an argument for the admission of reliable evidence
of guilt that would otherwise be kept from juries by the Miranda doctrine. As far
as I am aware, no case during my tenure as Attorney General was a United States
Attorneys' Office prohibited from relying upon section 3501 in any forum. .

In 1991, I instructed a Special Assistant to the Attorney General to undertake the
task of locating a test case for the constitutionality of 18 U.S.C. §3501. Contacts
were made with United States Attorneys' Offices to find an appropriate case where
the issue could be raised and preserved for appellate review. Although no proper
vehicle for pursuing the issue was generated prior to the end of the Administration,
the effort demonstrates the Bush Administrations commitment to use and defend
section 3501 and seek a definitive adjudication as to its constitutionality.

To summarize, during my tenure as Attorney General of the United States:

(1) We adhered to the position of prior Administrations that Miranda's proce-
dural requirements and exclusionary rule were not constitutionally mandated;

(2) We took the position that section 3501 was a constitutional exercise of
Congress' authority over the admissibility of evidence in federal court;

(3) We authorized the United States Attorneys' Offices to use section 3501 to
promote the admissibility of reliable evidence of guilt in federal criminal pros-
ecutions; and

(4) We stood ready to defend the constitutionality of the statute in the Courts
of Appeals and the United States Supreme Court.

I hope this letter is of assistance to you and that it helps to clarify the historical
record as to the position of the Department of Justice regarding the constitutionality
of 18 U.S.C. §3501.

Sincerely,
WILLIAM P. BARR.

Senator THURMOND. Further, I wish to place in the record a copy
of the following letters: a September 10, 1997, letter from Attorney
General Reno reporting to the Senate that the Department of Jus-
tice will not defend the constitutionality of section 3501 in the
lower Federal courts; a November 6, 1997, memorandum from Act-
ing Assistant Attorney General John Keeney to all U.S. attorneys
prohibiting them from invoking section 3501 without permission; a
March 4, 1999, letter that I sent, along with Senator Hatch and
others to Attorney General Reno on this issue, the April 15, 1999,
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INTERNET FREEDOM ACT AND INTERNET
GROWTH AND DEVELOPMENT ACT OF 1999

WEDNESDAY, JUNE 30, 1999

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The committee met, pursuant to call, at 10 a.m., in Room 2141,

Rayburn House Office Building, Hon. Henry J. Hyde (chairman of
the committee) presiding.

Present: Representatives Henry J. Hyde, F. James Sensen-
brenner, Jr., Bill McCollum, George W. Gekas, Howard Coble,
Lamar S. Smith, Bob Goodlatte, Steve Chabot, Asa Hutchinson,
Edward A. Pease, Chris Cannon, James E. Rogan, Lindsey 0.
Graham, Mary Bono, David Vitter, John Conyers, Jr., Howard L.
Berman, Rick Boucher, Robert C. Scott, Melvin L. Watt, Zoe
Lofgren, Sheila Jackson Lee, Maxine Waters, Martin T. Meehan,
William D. Delahunt, Steven R. Rothman, Tammy Baldwin, and
Anthony B. Weiner.

Staff present: Jon Dudas, deputy general counsel-staff director;
Daniel M. Freeman, parliamentarian-counsel; Joseph Gibson, chief
antitrust counsel; Sharee Freeman, counsel; Patrick Prisco, assist-
ant to the deputy general counsel-staff director; Kirsti Garlock,
counsel; Ray Smietanka, chief counsel; Jim Harper, counsel; Vince
Garlock, counsel; Michael Connolly, press secretary; James B. Farr,
financial clerk; Shawn Friesen, staff assistant/clerk and Cori Flam,
minority counsel.

OPENING STATEMENT OF CHAIRMAN HYDE
Mr. HYDE. Good morning. The committee will come to order.

Today the committee holds a hearing on H.R. 1686, the Internet
Freedom Act, introduced by Congressman Goodlatte and H.R. 1685,
the Internet Growth and Development Act, introduced by Congress-
man Boucher.

These two bills seek to enhance the growth of the Internet. They
involve two related issues. The first has to do with cable broadband
lines and whether their owners will be required to grant access to
them on nondiscriminatory terms. The second is whether the re-
gional Bell operating companies will be able to transport data over
long distance lines within their regions, something they are cur-
rently prohibited from doing. The resolution of both of these issues
will have profound consequences for the future of the Internet and
more broadly the ways that we will communicate in the future.

This committee has a long and proud history in shaping tele-
communications policy, and we were instrumental in passing the



landmark Telecommunications Act of 1996 into law. We intend to
continue that tradition in our consideration of this legislation. We
are the committee responsible for competition policy throughout the
economy, and I can't think of a set of competition issues that is
more vital to our Nation's future.

At the time that they were considering the 1996 act, the Internet
was in its infancy. In a little over 3 years, it has gone from a tech-
nological marvel to a near necessity for millions of Americans. That
tremendous growth has dramatically changed many of the assump-
tions we held when we were considering the act.

That may mean that we need to reopen the act; on the other
hand, it may not. It does, however, mean we ought to take a hard
look at that question. And that is what we are here to do today.
Several of the contending parties have visited with me in the last
several weeks, and I will say publicly what I have said to them pri-
vately. I come to these issues with an open mind. I have taken no
position on either of the bills before us; but I am very interested
to hear the arguments of all the witnesses today.

[The bills, H.R. 1686 and H.R. 1685, follow:]
106TH CONGRESS

1ST SESSION H. R. 1686

To ensure that the Internet remains open to fair competition, free from government
regulation, and accessible to American consumers.

IN THE HOUSE OF REPRESENTATIVES

MAY 5, 1999

Mr. GOODLATTE (for himself and Mr. BOUCHER) introduced the following bill; which
was referred to the Committee on the Judiciary, and in addition to the Committee
on Commerce, for a period to be subsequently determined by the Speaker, in each
case for consideration of such provisions as fall within the jurisdiction of the com-
mittce concerned

A BILL

To ensure that the Internet remains open to fair competition, free from government
regulation, and accessible to American consumers.

Be it enacted by the Senate and Itouse of Representatives of the United States
of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the "Internet Freedom Act".

TITLE I-ANTITRUST AND CRIMINAL
PROVISIONS

SEC. 101. PROHIBITION ON ANTICOMPETITIVE BEHAVIOR BY INCUMBENT LOCAL EXCHANGE

CARRIERS.

In any civil action based on a claim arising under section 1, 2, or 3 of the Sher-
man Act (15 U.S.C. 1, 2, 3), evidence that an incumbent local exchange carrier that
has market power in the broadband service provider market has willfully and know-
ingly failed to provide conditioned unbundled local loops when economically reason-
able and technically feasible under section 715(a) of the Communications Act of
1934, or restrains unreasonably the ability of a carrier to compete in its provision
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of broadband services over a local loop, shall be sufficient to establish a presumption
of a violation of such section 1, 2, or 3 of the Sherman Act.
SEC. 102. PROHIBITION ON ANTICOMPETITIVE CONTRACTS BY BROADBAND ACCESS TRANS-

PORT PROVIDERS.
In any civil action based on a claim arising under section 1, 2, or 3 of the Sher-

man Act (15 U.S.C. 1, 2, 3), evidence that a broadband access transport provider
that has market power in the broadband service provider market has offered access
to a service provider on terms and conditions, other than terms justified by demon-
strable cost differentials, that are less favorable than those offered by such operator
to itself, to an affiliated service provider, or to another service provider, or restrains
unreasonably the ability of a service provider from competing in its provision of
broadband services, shall be sufficient to establish a presumption of a violation of
such section.
SEC. 103. PROHIBITION ON ANTICOMPETITIVE OR DISCRIMINATORY BEHAVIOR BY

BROADBAND ACCESS TRANSPORT PROVIDERS.
It shall be unlawful for a broadband access transport provider to engage in un-

fair methods of competition or unfair or deceptive acts or practices, the purpose or
effect of which is to discriminate in favor of a service provider that is affiliated with
a broadband access transport provider or to restrain unreasonably the ability of a
service provider that is not affiliated with a broadband access transport provider
from competing in its provision of any of the services provided by a service provider
as set forth in section 105(3).
SEC. 104. PROTECTION FROM FRAUDULENT UNSOLICITED E-MAIL

Section 1030 of title 18, United States Code, is amended-
(1) in subsection (a)(5)-

(A) by striking "or" at the end of subparagraph (B); and
(B) by inserting after subparagraph (C) the following new subpara-

graphs:
"(D) intentionally and without authorization initiates the transmission of a

bulk unsolicited electronic mail message to a protected computer with knowl-
edge that such message falsifies an Internet domain, header information, date
or time stamp, originating e-mail address or other identifier; or

"(E) intentionally sells or distributes any computer program that-
"(i) is designed or produced primarily for the purpose of concealing the

source or routing information of bulk unsolicited electronic mail messages
in a manner prohibited by subparagraph (D) of this paragraph;

"(ii) has only limited commercially significant purpose or use other than
to conceal such source or routing information; or

"(iii) is marketed by the violator or another person acting in concert
with the violator and with the violator's knowledge for use in concealing the
source or routing information of such messages;
(2) in subsection (c)(2)(A)-

(A) by inserting "i)" after "in the case of an offense"; and
(B) by inserting after "an offense punishable under this subparagraph;"

the following: "; or (ii) under subsection (a)(5)(D) or (a)(5XE) of this section
which results in damage to a protected computer";
(3) in subsection (c)(2), by adding at the end the following new subpara-

graph:
"(D) in the case of a violation of subsection (a)(5D) or (E), actual monetary

loss and statutory damages of $15,000 per violation or an amount of up to $10
per message per violation whichever is greater; and";

(4) in subsection (e)-
(A) by striking "and" at the end of paragraph (8);
(B) by striking the period at the end of paragraph (9); and
(C) by adding at the end the following new paragraphs: -

"(10) the term 'initiates the transmission' means, in the case of an elec-
tronic mail message, to originate the electronic mail message, and excludes the
actions of any interactive computer service whose facilities or services are used
by another person to transmit, relay, or otherwise handle such message;

"(11) the term 'Internet domain' means a specific computer system (com-
monly referred to as a 'host') or collection of computer systems attached to or
able to be referenced from the Internet which are assigned a specific reference
point on the Internet (commonly referred to as un 'Internet domain name') and
registered with an organization recognized by the Internet industry as a reg-
istrant of Internet domains;



"(12) the term 'unsolicited electronic mail message' means any substantially
identical electronic mail message other than electronic mail initiated by any
person to others with whom such person has a prior relationship, including
prior business relationship, or electronic mail sent by a source to recipients
where such recipients, or their designees, have at any time affirmatively re-
quested to receive communications from that source; and

"(13) the term 'Internet' means all computer and telecommunications facili-
ties, including equipment and operating software, which comprise the inter-
connected network of networks that employ the Transmission Control Protocol/
Internet Protocol, or any predecessor or successor protocols to such protocol, to
communicate information of all kinds b wire or radio.".

(5) in subsection (g), by inserting 'and reasonable attorneys' fees and other
litigation costs reasonably incurred in connection with civil action" after "injunc-
tive relief or other equitable relief'.

SEC. 105. DEFINITIONS.

For purposes of this title:
(1) BROADBAND.-The term "broadband" refers to a transmission capability

in excess of 200 kilobits per second in at least one direction.
(2) BROADBAND ACCESS TRANSPORT PROVIDER.-The term "broadband access

trans port provider" means one who engages in the broadband transmission of
data between a user and his service provider's point of interconnection with the
broadband access transport provider's facilities. Such term shall also include a
service provider who provides to itself, over facilities owned by it or under its
control, the broadband transport of services between itself and its users.

(3) SERVICE PROVIDER.-The term "service provider" means a person who
provides a service that enables users to access content, information, electronic
mail, or other services. The term may also include access to proprietary content,
information, and other services as part of a package of services offered to con-
sumers.

(4) INTERNET.-The term "Internet" means all computer and telecommuni-
cations facilities, including equipment and operating software, which comprise
the interconnected network of networks that employ the Transmission Control
Protoco/lInternet Protocol, or any predecessor or successor protocols to such pro-
tocol, to communicate information of all kinds by wire or radio.

(5) BROADBAND SERVICE PROVIDER MARKET.-The term "broadband service
rovider market" includes the provision of broadband services over a single
roadband access transport provider's facilities.

TITLE I-ADDITIONAL PROVISIONS

SEC. 201. ACCELERATED DEPLOYMENT OF BROADBAND SERVICES.

Title VII of the Communications Act of 1934 is amended by adding at the end
thereof the following new -section:
"SEC. 715. ACCELERATED DEPLOYMENT OF BROADBAND SERVICES.

"(a) BROADBAND SERVICES PLANS.-
"(1) PLAN RSQUIRED.-Within 180 days after the effective date of this sec-

tion, each local exchange carrier shall submit to the State commission in each
State in which such carrier does business a plan to provide broadband tele-
communications service in all local exchange areas in which such carrier has
telephone exchange service customers as soon as such broadband telecommuni-
cations service is economically reasonably and technically feasible. The plan
shall include all terms and conditions, including pricing, under which the serv-
ices shall be provided. The test of economic reasonability and technical feasibil-
ity shall be made separately by the local exchange carrier for each local ex-
change, and the plan shall be considered certified 45 days after submission un-
less the State commission rejects the plan within such 45 days. Upon rejection
of a plan, successive plans shall be submitted until approval is obtained. The
plan shall be implemented within 180 days of the certification of the plan in
each local exchange in which the provision of the service is both economically
reasonable and technically feasible. Upon certification of its plan, the carrier
shall be obligated by terms of theplan (including any modifications that it re-
quests that are thereafter certified) but shall otherwise provide such services
free of Federal and State price, rate, rate of return, and profit regulation. Upon
a determination by the State commission that a local exchange is served by an-
other provider of broadband telecommunications services, or any broadband



Internet access transport provider, or upon a determination by such State com-
mission that the local exchange carrier makes broadband telecommunications
services available to 70 percent of the access lines in an exchange, a local ex-
change carrier shall no longer be obligated by the terms of any such plan in
such local exchange.

"(2) STATE MODIFICATIONS PROHIBITED.-Except upon request of the carrier,
the State commission shall have no authority to modi any plan submitted pur-
suant to paragraph (1).

"(3) No COMMISSION AUTHORITY.-The Commission shall have no authority
with respect to the terms of any plan and shall have no authority with respect
to the approval or rejection of any such plan.
"(b) SUPERSESSION OF OTHER REQUIREMENTS.-An incumbent local exchange

carrier's provision of broadband local telecommunications services shall not be sub-
ject to the requirements of sections 251(cX3) and 251(cX4) of the Act in any State
in which that carrier certifies to the State commission that-

"(1) in central offices in which it provides local loops that are conditioned
for broadband services, it provides such loops to other carriers at least as quick-
ly as it provides them for its own customers;

"(2) in central offices in which it does not currently provide local loops that
are conditioned for broadband services, but in which such service is economi-
cally reasonable and technically feasible, it will provide such loops within 120
days of a request for such conditioning from another carrier; and

"(3) conditioned loops are provided upon such prices and other terms and
conditions as the parties shall agree, or in any event of disagreements, ag are
determined through commercial arbitration, in which the commercial arbitrator
shall establish the price based upon the cost of the loops and the costs for such
conditioning that have been incurred by the local exchange carrier plus a rea-
sonable profit.".

SEC. 202. ACCELERATED DEPLOYMENT OF INTERNET BACKBONE.

(a) INTERLATA INTERNET SERVICES.-Paragraph (21) of section 3 of the Com-
munications Act of 1934 (47 U.S.C. 153(21)), relating to the definition of interLATA
service, is amended by inserting before the period the following: ", except that such
term shall not include services that consist of or include the transmission of any
data or information, including any writing, signs, signals, pictures, or sounds related
to the transmission of such data or information, by means of the Internet or any
other network that employs Internet Protocol-based or other packet-switched tech-
nology".

(b) VOICE INTERLATA INTERNET SERVICES.-Neither a Bell operating company,
nor any affiliate of a Bell operating company, may provide, by means of the Internet
or any other network that employs Internet Protocol-based or other packet-switched
technology, two-way voice-only interLATA telecommunications services originating
in any of its in-region States until such time as the Federal Communications Com-
mission approves the application of such company for such State pursuant to section
271(d) of the Communications Act of 1934. The terms in this subsection shall have
the same respective meanings given such terms in sections 3 and 271 of such Act.

0

106TH CONGRESS
1ST SESSION H. R. 1685

To provide for the recognition of electronic signatures for the conduct of interstate
and foreign commerce, to restrict the transmission of certain electronic mail ad-
vertisements, to authorize the Federal Trade Commission to prescribe rules to
rotect the privacy of users of commercial Internet websites, to promote the rapid
eployment of broadband Internet services, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

MAY 5, 1999

Mr. BOUCHER (for himself and Mr. GOODLATTE) introduced the following bill; which
was referred to the Committee on Commerce, and in addition to the Committee



on the Judiciary, for a period to be subsequently determined by the Speaker, in
each case for consideration of such provisions as fall within the jurisdiction of the
committee concerned

A BILL

To provide for the recognition of electronic signatures for the conduct of interstate
and foreign commerce, to restrict the transmission of certain electronic mail ad-
vertisements, to authorize the Federal Trade Commission to prescribe rules to
protect the privacy of users of commercial Internet websites, to promote the rapid
deployment of broadband Internet services, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Internet Growth and Development Act of 1999".

TITLE I-AUTHORIZATION OF ELECTRONIC
SIGNATURES IN COMMERCE

SEC. 101. DEFINITIONS.
For purposes of this title, the following definitions shall apply:

(1) ELECTRONIC COMMERCE.-The term "electronic commerce" means the
transaction or conduct of any business that is in or that affects interstate or
foreign commerce and that is in whole or part transacted or conducted by elec-
tronic means.

(2) ELECTRONIC MEANS.-The term "electronic means" includes all forms of
electronic communication mediated by computer, including telephonic commu-
nications, facsimile, electronic mail, electronic data exchanges, satellite, cable,
and fiber optic communications.

(3) ELECTRONIC AUTHENTICATION.-The term "electronic authentication"
means any methodology, technology, or technique intended to-

(A) establish the identity of the maker, sender, or originator of a docu-
ment or communication in electronic commerce; and

(B) establish the fact that the document or communication has not been
altered.
(4) ELECTRONIC SIGNATURE.-The term "electronic signature" means any

electronic symbol or series of symbols, created, or processed by a computer, in-
tended by the party using it (or authorizing its use) to have the same legal force
and effect as a manual signature.

SEC. 102. VALIDITY OF ELECTRONIC AUTHENTICATION.

(a) VALIDITY OF ELECTRONIC SIGNATURES.-A1l electronic signatures that have
been authenticated through the use of a means of electronic authentication that
complies with subsection (d) shall have standing equal to paper-based, written sig-
natures, so that-

(1) any rule of law which requires a record to be in writing shall be deemed
satisfied; and

(2) any rule of law which requires a signature shall be deemed satisfied.
(b) VALIDITY OF ELECTRONIC RECORDS. -Electronic records shall not be denied

legal effect, validity, or enforceability solely because such records are in electronic
form.

(C) VALIDITY OF STATE LAws.-Nothing in this section shall be construed to pre-
empt the law of a State that enacts legislation governing electronic transactions
that is consistent with subsections (a) and (b).

(d) MEANS OF ELECTRONIC AUTHENTICATION.-
(1) IN GENERAL.-For purposes of this title, a means of electronic authen-

tication complies with the requirements of this section if it-
(A) reliably establishes the identity of the maker, sender, or originator

of a document or communication in electronic commerce; and
(B) reliably establishes the fact that the document or communication

has not been altered.



(2) METHODS OF PROOF.-A person may demonstrate compliance with the
requirements of paragraph (1) by demonstrating that a means of electronic au-
thentication-

(A) uses an identification methodology that is unique to the person
making, sending, originating a document or communication;

(B) the identification methodology shall be capable of verifying the
identity of such person; and

(C) the identification methodology is linked to the data or communica-
tion transmitted in such a manner that if such data or communication has
been altered, the authentication becomes invalid.

TITLE II-ELECTRONIC MAIL
ADVERTISEMENTS

SEC. 201. UNSOLICITED ELECTRONIC MAIL ADVERTISEMENTS.

Title VII of the Communications Act of 1934 is amended by adding at the end
the following section:
"SEC. 716. UNSOLICITED ELECTRONIC MAIL ADVERTISEMENTS.

"(a) COMPLIANCE OF REGISTERED USERS WITH PROVIDER POLICY REQUIRED.-No
registered user of an electronic mail service provider shall use or cause to be used
that electronic mail service provider's equipment in violation of that electronic mail
service provider's policy prohibiting or restricting the use of its service or equipment
for the initiation of unsolicited electronic mail advertisements.

"(b) COMPLIANCE BY SENDERS WITH PROVIDER POLICY REQUIRED.-No person or
other entity shall use or cause to be used, by initiating an unsolicited electronic mail
advertisement, an electronic mail service provider's equipment in violation of that
electronic mail service provider's policy prohibiting or restricting the use of its
equipment to deliver unsolicited electronic mail advertisements to its registered
users.

"(c) PROVIDER POLICIES NOT REQUIRED.-An electronic mail service provider
shall not be required to create a policy prohibiting or restricting the use of its equip-
ment for the initiation or delivery of unsolicited electronic mail advertisements.

"(d) CONTINUED PROTECTION FROM BEING TREATED AS PUBLISHER.-Nothing in
this section shall be construed to limit or restrict the rights of an electronic mail
service provider under section 230(c)(1) of this Act, or any decision of an electronic
mail service provider to permit or to restrict access to or use of its system, or any
exercise of its editorial function.

"(e) REMEDIES.-
"(1) PRIVATE ACTIONS BY PROVIDERS.-In addition to any other remedy

available under law, any electronic mail service provider whose policy on unso-
licited electronic mail advertisements is violated as provided in this section may
bring a civil action to recover the actual monetary loss suffered by that provider
by reason of that violation, or liquidated damages of $50 for each electronic mail
message initiated or delivered in violation of this section, up to a maximum of
$25,000 per day, whichever amount is greater.

"(2) ATTORNEY FEES.-In any action brought pursuant to paragraph (1), the
court ma award reasonable attorney's fees to a prevailing party.

"(3) NOTICE OF POLICY REQUIRED.-In any action brought pursuant to para-
graph (1), the electronic mail service provider shall be required to establish as
an element of its cause of action that prior to the alleged violation, the defend-
ant had actual notice of both of the following:

"(A) The electronic mail service provider's policy on unsolicited elec-
tronic mail advertising and

"(B) The fact that the defendant's unsolicited electronic mail advertise-
ments would use or cause to be used the electronic mail service provider's
equipment.

"(f) DEFINITIONS.-As used in this section:
"(1) ELECTRONIC MAIL ADVERTISEMENT.-The term 'electronic mail adver-

tisement' means any electronic mail message, the principal purpose of which is
to promote, directly or indirectly, the sale or other commercial distribution of
goods or services to the recipient.

"(2) UNSOLICITED ELECTRONIC MAIL ADVERTISEMENT.-The term 'unsolicited
electronic mail advertisement' means any electronic mail advertisement that
meets both of the following requirements:
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"(A) It is addressed to a recipient with whom the initiator does not
have an existing business or personal relationship.

"(B) It is not sent at the request of or with the express consent of the
recipient.
"(3) ELECTRONIC MAIL SERVICE PROVIDER.-The term 'electronic mail service

provider' means any person or other entity that provides registered users the
ability to send or receive electronic mail and that is an intermediary in sending
or receiving electronic mail.

"(4) INITIATION.-The term 'initiation' of an unsolicited electronic mail ad-
vertisement refers to the action by the initial sender of the electronic mail ad-
vertisement. It dbes not refer to the actions of any intervening electronic mail
service provider that may handle or retransmit the electronic message.

"(5) REGISTERED USER.--The term 'registered user' means any person or
other entity that maintains an electronic mail address with an electronic mail
service provider.".

TITLE III-ONLINE PRIVACY PROTECTION

SEC. 30). ONLINE PRIVACY PROTECTION.

(a) INFORMATION COLLECTION REGULATIONS. -Any person operating a commer-
cial Internet website shall clearly and conspicuously provide notice of its collection,
use, and disclosure policies with regard to personally identifiable information, in-
cluding-

(1) the personally identifiable information that the website operator collects
from individuals visiting the website; and

(2) the uses that the website operator makes of the personally identifiable
information, including whether the operator makes the information available to
any third parties.
(b) ENFORCEMENT.-Any knowing violation of the requirements under sub-

section (a) shall be treated as an unfair or deceptive act or practice under section
5 of the Federal Trade Commission Act (15 U.S.C. 45).

TITLE IV-BROADBAND DEPLOYMENT

SEC. 401. ACCELERATED DEPLOYMENT OF INTERNET BACKBONE.
(a) INTERLATA INTERNET SERVICES.-Paragraph (21) of section 3 of the Com-

munications Act of 1934 (47 U.S.C. 153(21)), relating to the definition of interLATA
service, is amended by inserting before the period the following: ", except that such
term shall not include services that consist of or include the transmission of any
data or information, including any writing, signs, signals, pictures, or sounds related
to the transmission of such data or information, by means of the Internet or any
other network that employs Internet Protocol-based or other packet-switched tech-
nology".

(b) VOICE INTERLATA INTERNET SERVICES.-Neither a Bell operating company,
nor any affiliate of a Bell operating company, may provide, by means of the Internet
or any other network that employs Internet Protocol-based or other packet-switched
technology, two-way voice-only interLATA telecommunications services originating
in anj-its in-region States until such time as the Federal Communications Com-
mission approves the application of such company for such State pursuant to section
271(d) of the Communications Act of 1934. The terms in this subsection shall have
the same respective meanings given such terms in sections 3 and 271 of such Act.
SEC. 402. ACCELERATED DEPLOYMENT OF BROADBAND SERVICES.

Title VII of the Communications Act of 1934 is further amended by adding at
the end thereof the following new section:
"SEC. 716. ACCELERATED DEPLOYMENT OF BROADBAND SERVICES.

"(a) BROADBAND SERVICES PLANS.--
-"(1) PLAN REQUIRED.-Within 180 days after the effective date of this sec-

tion, each local exchange carrier shall submit to the State commission in each
State in which such carrier does business a plan to provide broadband tele-
communications service in all local exchange areas in which such carrier has
telephone exchange service customers as soon as such broadband telecommuni-
cations service is economically reasonably and technically feasible. The plan
shall include all terms and conditions, including pricing, under which the serv-



ices shall be provided. The test of economic reasonability and technical feasibil-
ity shall be made separately by the local exchange carrier for each local .x-
change, and the plan shall be considered certified 45 days after submission un-
less the State commission rejects the plan within such 45 days. Upon rejection
of a plan, successive plans shall be submitted until approval is obtained. The
plan shall be implemented within 180 days of the certification of the plan in
each local exchange in which the provision of the service is both economically
reasonable and technically feasible. Upon certification of its plan, the carrier
shall be obligated by terms of the plan (including any modifications that it re-
quests that are thereafter certified) but shall otherwise provide such services
free of Federal and State price, rate, rate of return, and profit regulation. Upon
a determination by the State commission that a local exchange is served by an-
other provider of broadband telecommunications services, or any broadband
Internet access transport provider, or upon a determination by such State com-
mission that the local exchange carrier makes broadband telecommunications
services available to 70 percent of the access lines in an exchange, a local ex-
change carrier shall no longer be obligated by the terms of any such plan in
such local exchange.

"(2) STATE MODIFICATIONS PROHIBITED.-Except upon request of the carrier,
the State commission shall have no authority to modify any plan submitted pur-
suant to paragraph (1).

"(3) No COMMISSION AUTHORITY.-The Commission shall have no authority
with respect to the terms of any plan and shall have no authority with respect
to the approval or rejection of any such plan.
"(b) SUPERSESSION OF OTHER REQUIREMENTS.-An incumbent local exchange

carrier's provision of broadband local telecommunications services shall not be sub-
ject to the requirements of sections 251(cX3) and 251(cX4) of the Act in any State
in which that carrier certifies to the State commission that--

"(1) in central offices in which it provides local loops that are conditioned
for broadband services, it provides such loops to other carriers at least as quick-
ly as it provides them for its own customers;

"(2) in central offices in which it does not currently provide local loops that
are conditioned for broadband services, but in which such service is economi-
cally reasonable and technically feasible, it will provide such loops within 120
days of a request for such conditioning from another carrier; and

"(3) conditioned loops are provided upon such prices and other terms and
conditions as the parties shall agree, or in any event of disagreements, as are
determined through commercial arbitration, in which the commercial arbitrator
shall establish the price based upon the cost of the loops and the costs for such
conditioning that have been incurred by the local exchange carrier plus a rea-
sonable profit.".

TITLE V-ANTITRUST AND CRIMINAL
PROVISIONS

SEC. 501. PROHIBITION ON ANTICOMPETITIVE BEHAVIOR BY INCUMBENT LOCAL EXCHANGE
CARRIERS.

In any civil action based on a claim arising under section 1, 2, or 3 of the Sher-
man Act (15 U.S.C. 1, 2, 3), evidence that an incumbent local exchange carrier that
has market power in the broadband service provider market has willfully and know-
ingly failed to provide conditioned unbundled local loops when economically reason-
able and technically feasible under section 716(a) of the Communications Act of
1934, or restrains unreasonably the ability of a carrier to compete in its provision
of broadband services over a local loop, shall be sufficient to establish a presumption
of a violation of such section 1, 2, or 3 of the Sherman Act.
SEC. 502. PROHIBITION ON ANTICOMPETITIVE CONTRACTS BY BROADBAND ACCESS TRANS-

PORT PROVIDERS.

In any civil action based on a claim arising under section 1, 2, or 3 of the Sher-
man Act (15 U.S.C. 1, 2, 3), evidence that a broadband access transport provider
that has market power in the broadband service provider market has offered access
to a service provider on terms and conditions, other than terms justified by demon-
strable cost differentials, that are less favorable than those offered by such operator
to itself, to an affiliated service provider, or to another service provider, or restrains
unreasonably- the ability of a service provider from competing in its provision of
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broadband services, shall be sufficient to establish a presumption of a violation of
such section.
SEC. 503. PROHIBITION ON ANTICOMPETITIVE OR DISCRIMINATORY BEHAVIOR BY

BROADBAND ACCESS TRANSPORT PROVIDERS.

It shall be unlawful for a broadband access transport provider to engage in un-
fair methods of competition or unfair or deceptive acts or practices, the purpose or
effect of which is to discriminate in favor of a service provider that is affiliated with
a broadband access transport provider or to restrain unreasonably the ability of a
service provider that is not affiliated with a broadband access transport provider
from competing in its provision of any of the services provided by a service provider
as set forth in section 505(3).
SEC. &4. PROTECTION FROM FRAUDULENT UNSOLICITED E-MAIL

Section 1030 of title 18, United States Code, is amended-
(1) in subsection (aX5)-

(A) by striking "or" at the end of subparagraph (B); and
(B) by inserting after subparagraph (C) the following new subpara-

graphs:
"(D) intentionally and without authorization initiates the transmission of a

bulk unsolicited electronic mail message to a protected computer with knowl-
edge that such message falsifies an Internet domain, header information, date
or time stamp, originating e-mail address or other identifier; or

"(E) intentionally sells or distributes any computer program that-
"(i) is designed or produced primarily for the purpose of concealing the

source or routing information of bulk unsolicited electronic mail messages
in a manner prohibited by subparagraph (D) of this paragraph;

"(jj) has only limited commercially significant purpose or use other than
to conceal such source or routing information; or

"(iii) is marketed by the violator or another person acting in concert
with the violator and with the violator's knowledge for use in concealing the
source or routing information of such messages;";
(2) in subsection (c)2XA)-

(A) by inserting "(i)" after "in the case of an offense"; and
(B) by inserting after "an offense punishable under this subparagraph;"

the following: "; or (ii) under subsection (aX5XD) or (a)5)E) of this section
which results in damage to a protected computer";
(3) in subsection (cX2), by adding at the end the following new subpara-

graph:
"(D) in the case of a violation of subsection (a5D) or (E), actual monetary

loss and statutory damages of $15,000 per violation or an amount of up to $10
per message per violation whichever is greater; and";

(4) in subsection (e)-
(A) by striking "and" at the end of paragraph (8);
(B) by striking the period at the end of paragraph (9); and
(C) by adding at the end the following new paragraphs:

"(10) the term 'initiates the transmission' means, in the case of an elec-
tronic mail message, to originate the electronic mail message, and excludes the
actions of any interactive computer service whose facilities or services are used
by another person to transmit, relay, or otherwise handle such message;

"(11) the term 'Internet domain' means a specific computer system (com-
monly referred to as a 'host') or collection of computer systems attached to or
able to be referenced from the Internet which are assigned a specific reference
point on the Internet (commonly referred to as an 'Internet domain name') and
registered with an organization recognized by the Internet industry as a reg-
istrant of Internet domains;

"(12) the term 'unsolicited electronic mail message' means any substantially
identical electronic mail message other than electronic mail initiated by any
purpose to others with whom such person has a prior relationship, including
prior business relationship, or electronic mail sent by a source to recipients
where such recipients, or their designees, have at any time affirmatively re-
quested to receive communications from that source; and

"(13) the term 'Internet' means all computer and telecommunications facili-
ties, including equipment and operatizlig software, which comprise the inter-
connected network of networks that employ the Transmission Control Protocol/
Internet Protocol, or any predecessor or successor protocols to such protocol, to
communicate information of all kinds by wire or radio.".



(5) in subsection (g), by inserting "and reasonable attorneys' fees and other
litigation costs reasonably incurred in connection with civil action" after "injunc-
tive relief or other equitable relief'.

SEC. 505. DEFINITIONS.

For purposes of this title:
(1) BROADBAND.-The term "broadband" refers to a transmission capability

in excess of 200 kilobits per second in at least one direction.
(2) BROADBAND ACCESS TRANSPORT PROVIDER.-The term "broadband access

transport provider" means one who engages in the broadband transmission of
data between a user and his service provider's point of interconnection with the
broadband access transport provider's facilities. Such term shall also include a
service provider who provides to itself, over facilities owned by it or under its
control, the broadbandtransport of services between itself and its'users.

(3) SERVICE PROVIDER.---The term "service provider" means a person who
provides a service that enableL, users to access content, information, electronic
mail, or other services. The ter.ii may also include access to proprietary content,
information, and other services as part of a package of services offered to con-
sumers.

(4) INTERNET.-The term "Internet" means all computer and telecommuni-
cations facilities, including equipment and operating software, which comprise
the interconnected network of networks that employ the Transmission Control
Protocol/Internet Protocol, or any predecessor or successor protocols to such pro-
tocol, to communicate information of all kinds by wire or radio.

(5) BROADBAND SERVICE PROVIDER MARKET.-The term "broadband service
rovider market" includes the provision of broadband services over a single
roadband access transport provider's facilities.

0

Mr. HYDE. I want to commend my colleagues, Mr. Goodlatte and
Mr. Boucher, for their excellent work in bringing these issues be-
fore us. They are both well versed in high technology issues and
they are a real credit to this committee.

I appreciate all of you coming today, and we look forward to your
testimony. I now turn to the ranking member, Congressman Con-
yers, and then I will recognize the sponsors of these bills, Mr.
Goodlatte and Mr. Boucher, for their opening statements.

Mr. Conyers.
[The prepared statement of Chairman Hyde follows:]

PREPARED STATEMENT OF HON. HENRY J. HYDE, A REPRESENTATIVE IN CONGRESS
FROM TIlE STATE OF ILLINOIS, AND CHAIRMAN, COMMITTEE ON THE JUDICIARY

Today the Committee holds a hearing on H.R. 1686, the "Internet Freedom Act,"
introduced by Congressman Goodlatte, and H.R. 1685; the "Internet Growth and De-
velopment Act of 1999," introduced by Congressman Boucher.

These two bills seek to enhance the growth of the Internet. They involve two re-
lated issues. The first has to do with cable broadband lines and whether their own-
ers will be required to grant access to them on nondiscriminatory terms. The second
is whether the regional Bell operating companies will be able to transport data over
long distance lines within their regions-something they are currently prohibited
from doing. The resolution of both of these issues will have profound consequences
for the future of the Internet, and more broadly, the ways that we will communicate
in the future.

This Committee has a long and proud history in shaping telecommunications pol-
icy, and we were instrumental in passing the landmark Telecommunications Act of
1996 into law. We intend to continue that proud tradition in our consideration of
this legislation. We are the Committee responsible for competition policy throughout
the economy, and I cannot think of a set of competition issues that is more vital
to our nation's future.

At the time that we were considering the 1996 Act, the Internet was in its in-
fancy. In a little over three years, it has gone from a technological marvel to a near
necessity for millions of Americans. That tremendous growth has dramatically



changed many of the assumptions we held when we were considering the Act. That
may mean that we need to reopen the Act, but it may not.

It does, however, mean that we ought to take a look at that question, and that
is what we are here to do. Several of the contending parties have visited with me
in the last several weeks, and I will say publicly what I have said to them. I come
to these issues with an open mind. I have taken no position on either of the bills
before us, but I am very interested to hear the arguments of all the witnesses today.

I also want to commend my colleagues, Mr. Goodlatte and Mr. Boucher, for their
excellent work in bringing these issues before us. They are both well-versed in high
technology issues, and they are a credit to the Committee.

I appreciate all of you coming today, and we look forward to your testimony. I
will now turn to the ranking member, Mr. Conyers. Then, I will recognize the spon-
sors of these bills, Mr. Goodlatte and Mr. Boucher, for their opening statements.

Mr. CONYERS. Good morning, Mr. Chairman, and my colleagues
and all of the distinguished witnesses that are here. This is an im-
portant matter. And I would like to begin by reminding the mem-
bers of the importance of this hearing. This represents one of the
most critical segments of our economy, nearly a seventh of our en-
tire gross national product, affecting everyone in every business
thereby.

It has always been my position to support competition in all sec-
tors to give consumers access to the greatest selection of options at
the best prices. Unfortunately, to date I have not been impressed
with the state of competition in the telecommunications industry.

The fact of the matter is that cable rates essentially deregulated
under the 1996 act have gone up over 20 percent in 6 years, and
the competition and innovation among the Bells have resulted in
a wave of mergers and consolidations. Seven Bells to four. And the
cable industry is in the process of being swallowed whole by the
long distance and software industries.

The bill of my colleagues on the committee-and I too commend
them-brings two critical communications issues before the com-
mittee. The first question is whether Congress should impose open
access requirements on high-speed cable to the Internet. Part of
this issue comes down to whether high-speed access is a unique
monopoly service which can't be duplicated or whether it is one of
many equally good routes to the Internet.

In addition, we need to consider what impact, if any, regulating
high-speed cable will have on the ability of the cable industry to
convert the technology into two-way telephone service which, of
course, competes with the Bells.

The other huge question before us is whether we should relax the
statutory restrictions on long distance service by the Bells so they
can enter the field of long distance data transmissions. On this
point, there seems to be some clarity in the observation that the
Bells should fully open up their networks to local competition be-
fore they should be able to enter long distance.

The statutory requirement serves two purposes: first, it ensures
that the Bells can't use their local phone monopoly to create a mo-
nopoly in long distance, and it creates a strong financial incentive
for the Bells to open up their own networks to competition.

Data transmission represents half of all the traffic on the tele-
phone network and will soon go beyond 90 percent.

So if we are to abandon the long distance entry tests for data,
we will have to see very strong and compelling evidence that doing



so will not harm competition and will not negatively impact con-
sumers.

And so I approach this hearing subject to these observations with
great interest in the comments that will come from a very distin-
guished panel.

The telecommunications industry was, frankly, born into monop-
oly. And it took three antitrust suits to finally bring some sem-
blance of competition to Ma Bell. Competition and antitrust were
also at the heart of' the long distance restrictions included in the
1996 Telecommunications Act.

So let's have at it, but let's remember that the consumers and
our citizens should be predominant in the concerns that we resolve
here this morning. Thank you very much.

Mr. HYDE. Thank you, Mr. Conyers. Mr. Goodlatte, the gen-
tleman from Virginia.

Mr. GoODIATTE. Mr. Chairman, I want to thank you for holding
this hearing today. Clearly the turnout that we have is evidence
that either this is perhaps the most important issue related to the
future of the Internet or at least we have struck a nerve. I want
to welcome everybody today.

In my opinion, this is a tremendous issue and does very much
relate to the future of the Internet. The promise and potential of
the Internet is boundless, and we are just beginning to understand
and realize how fundamental the Internet's impact on society will
be. I hope that this will be the first of many Judiciary Committee
hearings that will take a long-range view of the development of the
Internet and our future as both a Nation and as an increasingly
connected global electronic community.

Mr. Chairman, the legislation we hear testimony on this morning
was introduced by Congressman Boucher and myself earlier this
year because we felt we had no alternative. As we move from the
current world of narrow band or slower speed Internet service, into
the world of high speed or broadband Internet service, we recognize
that the Internet is at a crossroads. One path continues to encour-
age the qualities that have made the Internet the revolutionary
technology we enjoy today, freedom, competition, and consumer
choice.

The other path is characterized by limited competition and high-
er prices, followed by inevitable attempts at burdensome regula-
tions by aggressive Federal Government agencies. This path results
when a company can abuse its market power to restrict the ability
of businesses to compete on the Internet and restrict the ability of
consumers to access the Internet provider and content of their
choice.

The Internet as we know it, open, competitive and easily avail-
able to consumers, will cease to exist. That path, unfortunately, is
-the path we are on right now.

Congress must act now to ensure that the qualities that made
the Internet a revolutionary tool for both business and users, de-
regulation, competition, and easy consumer access remain fun-
damental components of the Internet for future generations.

The first goal of our legislation is deregulation. The bill gets the
FCC out of the business of regulating the Internet. It accomplishes
this by eliminating existing FCC regulations that are inhibiting the



development and roll-out of certain types of broadband Internet
service in nonurban and rural areas.

The second goal of our legislation accomplishes-the second goal
our legislation accomplishes is to ensure consumer choice through
open competition. Through the clarification of current antitrust law
and the deregulation of restrictive regulations on the ability of
phone companies to compete in the provision of nationwide data
services, our legislation provides competition in both the Internet
service provider and the Internet backbone markets.

Finally, our legislation encourages open consumer access for con-
sumers by encouraging the roll-out of high-speed Internet service
into rural and nonmetropolitan areas more quickly. The relaxation
of existing regulations on the phone companies would allow them
to more quickly enter the backbone market, rolling out high-speed
service to more and more rural areas.

The bill also rewards the phone companies from meeting certain
roll-out requirements by removing rate and price regulations.
These requirements include conditioning local loops for high-speed
service by competitors and filing plans with their State regulatory
agencies for the predicted roll-out of broadband service.

The principles of free market competition, low government regu-
lation, and open consumer access have guided the growth of the
Internet. The environment that has nurtured this early growth
must be preserved and strengthened to spur continued innovation
and ensure that the Internet and information-based economy con-
tinue to flourish.

Our legislation vNill ensure that this environment continues to
thrive in a way that avoids the heavy hand of government regula-
tion while applying current antitrust law to ensure competition and
protect both consumers and small businesses as we move into the
21st century.

Mr. Chairman, I think it is especially important that the Judici-
ary Committee has taken the lead on this issue in addressing it
from an antitrust stand point because I think this is a place where
we can truly speak for a competitive environment and work to con-
tinue to see the Internet grow. But in order to accomplish that, we
must make sure that no company, no industry, dominates this mar-
ket.

Thank you, Mr. Chairman.
Mr. HYDE. I thank the gentleman. The gentleman from Virginia,

Mr. Boucher.
Mr. BOUCHER. Thank you very much, Mr. Chairman. It has been

my pleasure to work with my Virginia colleague, Mr. Goodlatte, in
authoring two items of legislation which are the subject of our
hearing today which taken together address the major challenges
that confront the Internet in our time. If enacted into law, the leg-
islation that we have put forward will strengthen the Internet and
will assure its growth and development. And I want to thank
Chairman Hyde for assembling today's discussion, which is focused
on these two items of legislation.

Until the present time, congressional debate on matters that af-
fect the Internet have been ad hoc. They have been for a single
purpose only. The bills that Mr. Goodlatte and I have put forward
provide the first comprehensive framework for debate by the Con-



gress of the major current Internet policy challenges. And I hope
that today's hearing will be but the first formal step in a process
that will lead to passage of these measures by the Congress during
the course of this Congress.

These are the goals that we are seeking to achieve. First, we
want to assure that all people who connect to the Internet can se-
lect the Internet access provider of their choice, whatever platform
they have chosen for transport service. This open architecture is
the model to which Americans have become accustomed. Most peo-
ple connect to the Internet today using telephone lines. And under
current law they can choose among an array of Internet access pro-
viders. If the telephone company that offers transport services also
offers an Internet access service, the customer may choose the tele-
phone company's Internet access service. But he is equally free to
choose to purchase Internet access from some other provider.

Unfortunately, that requirement does not extend at the present
time to the cable industry. And as cable companies deploy high-
speed cable modem services, they are requiring that their cable
modem transport customers purchase either @Home or Road Run-
ner, their affiliated Internet access services. This arrangement
threatens to close an Internet architecture that because of its pre-
vious openness has enabled the Internet to grow and develop. This
arrangement will deny customers a free and fair choice. And this
arrangement threatens the very existence of many of the some
5,000 Internet access providers found across the Nation today.

The legislation we propose would keep the Internet architecture
open, would assure customer choice, and would enable Internet ac-
cess providers to continue to reach their business base of cus-
tomers.

As a second major purpose, our legislation will assure greater
competition in the offering of Internet backbone services by permit-
ting the Bell operating companies to provide data across LATA
boundaries as long as the data does not consist of a voice-only long
distance service. This provision is essential to assure adequate
backbone services in many rural areas of the Nation and to protect
the peering arrangements that keep Internet traffic flowing with-
out charges among the various segments of the Internet backbone
today. This insurance policy against a very real threat of concentra-
tion in the offering of backbone services will help to keep the prices
for Internet connections for all Americans reasonable.

Our comprehensive legislation will also achieve these additional
goals. By deregulating DSL services, we will strengthen the finan-
cial case for the deployment of this broadband offering to homes
and to places of work across the Nation by telephone companies.
This provision will help to increase the speed of Internet connec-
tions and address one of the major policy challenges that confronts
Internet consumers today.

We propose to give new legal tools to Internet service providers
to protect their facilities from onslaughts of spam. We propose to
authorize digital signatures for all commercial transactions so that
no party to a commercial transaction can disavow that transaction
due to the absence of a physical written signature.

We propose new guarantees for the competitors of telephone com-
panies in offering DSL services by making available to them recon-



ditioned loops at an earlier time so that they can in a more effi-
cient way offer a competitive DSL service. And we propose a new
right of privacy assuring that all Internet users will know what in-
formation is collected from them by Web sites, how that informa-
tion is disseminated if at all by the Web site, and then have an op-
portunity to opt out of visiting the Web site without any informa- -

tion about them being collected.
These measures are carefully balanced. They are integrated each

with the others, and together they will keep the Internet open and
encourage its development.

Mr. Chairman, I thank you again for organizing today's discus-
sion, and I look forward to hearing from our distinguished wit-
nesses.

Mr. HYDE. Thank you, Mr. Boucher. Before I introduce the panel,
Mr. Bryant, a member of our committee has been drafted by the
Commerce Committee and apparently became a free agent and
signed with them and is no longer with us. However, we came out
number one in the draft, and we have his replacement.

So I would like to introduce the newest member of the commit-
tee, Representative David Vitter of the First District of Louisiana.
Mr. Vitter is a graduate of Harvard University and the Tulane
University Law School. He was also a Rhodes Scholar at Oxford.
He practiced law for many years in Louisiana; he also taught law
at Tulane and Loyola Law Schools. He served 71/2 years in the Lou-
isiana State legislature, where he was a champion of lower taxes,
smaller government, and swifter punishment for criminals. We wel-
come him to the committee today. Mr. David Vitter.

Mr. VITTER. Thank you very much, Mr. Chairman.
Mr. HYDE. Our first and only panel today consists of 11 wit-

nesses who have various perspectives on the bills we are consider-
ing. Our first witness is Mr. Bill Barr, the executive vice president
and general counsel of GTE Corporation. Mr. Barr has a bachelor's
and a master's degree from Columbia University and a law degree
from George Washington University. After law school, he clerked
for Judge Malcolm Wilkie of the D.C. Circuit. He has a long and
distinguished career in public service, both at the Central Intel-
ligence Agency and the Department of Justice, culminating with
his service as Attorney General from 1991 to 1993. Before coming
to GTE, he was in private practice with the Washington law firm
of Shaw, Pittman, Potts and Trowbridge.

Our next witness is Mr. George Vradenburg, the senior vice
president of America Online. Mr. Vradenburg is a graduate of
Overland College and Harvard Law School. He has been a partner
at the law firm of Latham and Watkins and has served in the legal
departments of CBS and Fox. He joined AOL as its general counsel
in 1997 and has been with the company ever since.

Our next witness is Mr. Ken Wasch, the president of the Soft-
ware and Information Industry Association. Mr. 3Wasch, I hope I
am pronouncing it correctly-is it soft, Mr. Wasch?

Mr. WASCH. Yes.
Mr. HYDE. Mr. Wasch is a graduate of Lehigh University and the

State University of New York at Buffalo Law School. After law
school, he spent 8 years with the Department of Energy. In 1984,
he founded the Software Publishers Association; and he led that as-



sociation until this year, when it merged with the Information In-
dustry Association. He is now the leader of the newly merged asso-
ciation that he represents here today.

Our next witness is Mr. Erik Sten, the commissioner of public
works for the City of Portland, Oregon. Commissioner Sten is a
graduate of Stanford University and served for many years as chief
of staff to a city commissioner in Portland before being elected in
his own right in 1996. During that time he became recognized for
his work in the field of housing. As commissioner of Public Works
he ik responsible for, among other things, the city's Office of Cable
Communications and Franchise Management.

Our next witness is Mr. Scott Cleland, managing director of the
Legg Mason Precursor Group. Mr. Cleland has a bachelor's degree
from Kalamazoo College and a master's degree from the University
of Texas. He has a long career in government, serving in the State
Department, the Treasury Department, and the Office of Manage-
ment and Budget. He also has extensive experience in the private
sector working with Booz Allen and Hamilton, Charles Schwab and
Company, and Legg Mason.

Our next witness is Mr. Mark Rosenblum, the vice president for
law of AT&T. Mr. Rosenblum is graduate of the University of
Maryland and the University of Michigan Law School. Mr.
Rosenblum practiced with the law firm of Sullivan and Cromwell
before joining AT&T in 1984. He has been with the company since
that time, rising to his current position last year.

Next Mr. Mike Salsbury, the executive vice president and gen-
eral counsel of MCI Communications. Mr. Salsbury is a graduate
of Dartmouth, and he has a JD and an MBA from the University
of Virginia. He was previously the managing partner of the Wash-
ington office of the law firm of Jenner and Block. He came to MCI
as its general counsel; and after its merger with Worldcom, he has
had the same role with the newly merged company.

Our next witness is Mr. Tim Boggs, the senior vice president of
Time Warner. Mr. Boggs is a graduate of the University of Wiscon-
sin. He is also a veteran of the staff of this committee, and we ex-
tend to him a special welcome in that regard. He joined Warner
Communications in 1982 and has been with the company in its var-
ious forms since then.

Our next witness is Mr. John Windhausen, the president of the
Association for Local Telecommunications Services. Mr.
Windhausen is a graduate of Yale University and the UCLA Law
School. He has had a distinguished career in government, serving
at the Federal Communications Commission and the Senate Com-
merce Committee. Since leaving the committee, he has worked at
the Competition Policy Institute as well as teaching at Georgetown
university.

Our next witness is Mr. Tod Jacobs, the senior telecommuni-
cations analyst at Sanford C. Bernstein and Company. Mr. Jacobs
has a bachelor's degree from Northwestern University and a mas-
ter's from the Columbia University Journalism School. Before be-
coming a securities analyst, he had a career in journalism and was
nominated for a Pulitzer Prize and an Emmy Award. He joined his
current company in 1989 and became a partner in 1995.



Our final witness is Mr. Gene Kimmelman, the codirector of the
Washington office of Consumers Union, the publisher of Consumer
Reports. He is a graduate of Brown University and the University
of Virginia Law School. He served 2 years as the chief counsel of
the Senate Judiciary Committee's Antitrust Subcommittee. He also
has worked with the Consumer Federation of America and Con-
gress Watch. He is recognized as a leading consumer advocate on
telecommunications issues.

We welcome all of you and look forward to your testimony. And
I would request that you try to confine your remarks to 5 minutes.
The entirety of your statement will be received into the record and,
of course, will be read and studied. But because we have so many
witnesses it would be helpful if you could abbreviate your com-
ments in general and leave time for questions.

Mr. CONYERS. Mr. Chairman, might all the members have an op-
portunity to submit any written introductory statements that they
may not have made?

Mr. HYDE. Absolutely. Anyone who has an introductory state-
ment it shall be received into the record at this point without objec-
tion.

[The prepared statement of Ms. Jackson Lee follows:]

PREPARED STATEMENT OF HON. SHEILA JACKSON LEE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

I would like to thank Chairman Hyde and Ranking Member Conyers for conven-
ing this important legislative hearing on two bills, H.R. 1685 and H.R. 1686, both
of which touch upon broadband telecommunications issues that are one of the driv-
ingforces behind our thriving economy.

before we can come to a resolution on these two bills, I believe it is in the interest
of the Committee to examine how it is that we got here. Simply said, what we are
grappling with here today is the question of what Corgress should do for an industry
whose competition is technology-based, but where the technologies that drive competi.
tion are in a state of convergence.

In a recent conversation I had with Federal Communications Commissioner Wil-
liam Kennard, we spoke of what it was that would bring us back to the Tele-
communications Act of 1996, which I proudly worked on as a Freshman Member in
this House. What would it take to make us revisit some of the principles that were
laid down in that important piece of legislation? His answer was clear, and one with
which I wholeheartedly concur--convergence would bring us back.

By convergence, I am describing the phenomenon that moves even as we sit in
this Chamber. It brings together the technologies that bring moving pictures to our
television sets and that allows us to speak with each other over the telephone. Both
technologies have the capacity to carry high-speed data over the Internet, one
through the use of cable modems, and the other through a technology known as
DSL. And now, what we thought were dis arate systems are competing directly
with each other--one technology versus another.

The ramifications of this convergence are startling and have caused the business
community to rethink what it means to be called a telecommunications company.
It also gives Congress pause to think about whom should we think should be treated
as a telecommunications company under the law. These bills will allow us to focus
our discussions on these profound legal questions.

To me, these bills do not represent a radical departure from current policy. What
they do, however, is expand the scope of our policies to uncharted territories. Part
of the reason for that, and one of the honest impetuses for these bills, is the fact
that, for now, cable systems are developing to be the platform-of-choice for
broadband services.

If this trend continues, to the point where we no longer have technology-based
competition-then I would not think it unconscionable that we apply some of the
same regulations that currently exist on the phone networks to the new technology.
I understand that this will have a significant impact on those who have invested
a great deal of capital into cable and whom originally thought that their investment
would give them the right to exclusively capture the Internet business of their cus-



tomers. But that is part of the reason why we are having this hearing here today-
to gauge the magnitude of that impact.

Another aspect of this legislation that we will be looking into is whether Section
271 of the Telecommunications Act needs to be retooled in order to deal with the
convergence of technologies that I described earlier. Part of the debate will focus on
to what an exemption from Section 271 of the Telecommunications Act for data
transmission would do to the delicate balance that I believe we achieved between
local and long-distance phone companies in 1996. We need to know whether we will
be allowing an end-run around the Act, or whether we are truly creating an oppor-
tunity for investment in our Internet backbone.

We also need to investigate the current status of the Internet backbone. Is its
bandwidth adequate for the near and distant future? Do too few parties control it?
Is there an adequate reason to prohibit local-access providers from purchasing seg-
ments of the backbone? Will new technologies rely on the backbone?

The bottom line is th-t whatever decisions we make, we must try to keep our eye
on the best interest o' . insumers. We want to make sure that we are not making
choices between factions of phone companies for their sake, but that we are making
smart choices for our constituents.

- I hope that the testimony today will allow us to make informed decisions on these
bills as we move forward, and I look forward to working with all of you on this im-
portant issue. Thank you.

Mr. HYDE. Mr. Barr.

STATEMENT OF WILLIAM BARR, EXECUTIVE VICE PRESIDENT
AND GENERAL COUNSEL, GTE CORPORATION, WASHINGTON,
DC
Mr. BARR. Thank you for the opportunity to testify today, Mr.

Chairman. And I would like to commend Congressmen Goodlatte
and Boucher for their leadership on this critical issue. You know,
when you think about it, there is no institution that is potentially
as central to our economic and communal life as the Internet. It
is more than just a method of communication; it is really a market-
place where buyers find sellers and commercial transactions are ex-
ecuted. And it is more than an entertainment media. It has become
the primary means of the dissemination of opinions and ideas. It
has really become very much a comment, a public comment and a
public forum.

Now the principal constraint that has been operating on the
Internet today is that, while the backbone of the Internet can carry
rivers of data, the pipeline to the house can only carry a trickle.
And there have been two solutions that have been developed, one
by the phone companies, and one by the cable companies. These
are technological solutions that can transform those pipes into high
bandwidth pipes capable of pumping rivers of data into the home.

Now, this will effectuate the promise of the Internet. And people
are desperate for it, desperate to get that high band width, because
that is when video can come over, video, incidently, which competes
with cable. That is how you can have real-time teleconferencing
and other things like that.

How do we get that out to people as quickly as possible? Every-
one here says we are for competition. Well, let that be the bench-
mark. We should be for anything that maximizes competition on
the Internet because that ensures the widest and the quickest de-
ployment of this technology; but it also ensures that the Internet
will be diverse, will be innovative, and will continue to grow.

And that is what the Goodlatte-Boucher bill does. It maximizes
competition on the Internet. This is the key point. The status quo
is not full competition or competition. There are obstacles in place



today that constrain and limit competition. And what the Good-
latte-Boucher bill does is it eliminates those obstacles and it
unleashes the forces of competition. I can't imagine a more deregu-
latory procompetitiye approach to dealing with the Internet than
this bill. It basically says that the Internet is a regulation-free
zone; let the competition begin.

Now, what is the first obstacle? I said there were two. The first
obstacle is that the cable companies are asserting that they have
the unique right-no one else has this in the telecommunications
industry-to engage in a grossly anticompetitive practice that vio-
lates a basic tenet of open access which has been the bedrock of
maintaining competition in telecommunications industry.

And what this is is a simple tactic. It says if we own the local
wire, then we can dictate to you what services you get over it and
we can require that you only get our services over it. This is a form
of improper tying that has historically curtailed competition in tele-
communications markets. If a person has an advantage in one mar-
ket and seeks to leverage it into another by saying if you buy prod-
uct A from me, I am going to force you to buy product B. That is
anticompetitive. That is not procompetitive, because you curtail
competition in market B and you limit consumer choice.

If all the electric utilities today got together and said, hey, it is
our electricity you are using, andf you want to use our electricity
you have to buy your appliances from our subsidiary, you can't use
any other appliances, that curtails competition in the appliance
market. That is anticompetitive and has always been found anti-
competitive.

Now this bill prohibits this tactic by requiring open access. And
that open access is born of bitter experience over the past century.

These telecommunications industries of the past were not born
into monopoly. What happened was at the beginning of the cen-
tury, AT&T tried exactly the same tactic. They bought up the local

.pipeline and said if you want to get long distance, you have to buy
our long distance product. And that led to a monopoly. We have
been spending decades trying to undo it.

Same thing happened in cable. The cable companies in the 1980's
said we own the pipeline; we are going to control the content. And
that eliminated virtually the independent video programmers. And
in both cases open access was approved by Congress but after the
fact, after the damage was done. And what is stunning here is that
the same two players, AT&T and the cable companies, are trying
to do exactly the same thing in the Internet market, say we control
the pipe, you have to use our content, you have to use our transpor-
tation system.

The second obstacle is that there is a direct prohibition, a direct
prohibition and burdening of the telephone company's ability to
come in and compete and provide their high bandwidth service.
And just look at this-and this is how I will conclude-just look at
this difference. AT&T is saying we need-if we are restricted to the
revenue from local transport, then we have no incentive to invest
in high bandwidth. We have no incentive.

So we not only need to compete in the vertical stream, but we
have to capture that through a compelled tie-in with our cus-
tomers. We have to say we need to force the customers to get into



our ISP, we have to get the backbone revenue, otherwise we don't
have the incentive to deploy. But look what the rules are doing to
the telephone company. The rules for the telephone company say
you can't even compete, much less lock in.

All we are saying is let us compete in those markets. We are not
asking for a lock-in; we are asking to compete in those markets.
The bottom line is this: when AT&T and the cable companies say
they want free competition, they want to compete but they want
their competitors burdened so they can't compete. And second when
they say they want competition, they want to be insulated from the
traditional free market rules that apply to everybody else in the
telecommunications industry.

Thank you.
Mr. HYDE. Thank you.
[The prepared statement of Mr. Barr follows:]

PREPARED STATEMENT OF WILLIAM BARR, EXECUTIVE VICE PRESIDENT AND GENERAL
COUNSEL, GTE OORPORATION, WASHINGTON, DC

Thank you, Mr. Chairman, for the opportunity to testify before the Committee.
I am Bill Barr, Executive Vice President and General Counsel for GTE.

Within the near future, high-speed or broadband Internet access will become the
most imporaat communications medium in the country. As a result, the Internet
soon will become central not only to our economic vitality, but to our communal life.
It will be the public commons, a forum for ideas, a marketplace, a medium of enter-
tainment, a vast public library, and the primary means for the dissemination of
news, opinion, and information.

The Internet market currently suffers, however, from severe constraints on com-
petition caused by ad hoc and irrational government regulation that has been lifted
from the telephone and cable television markets and haphazardly applied to the
very different Internet market.

First, existing law prevents one set of competitors-local telephone companies-
from competing freely in the Internet market, thus insulating cable companies from
full competition.

Second, exploiting their insulation from full competition, cable companies are en-
gaged in a classic anticompetitive tactic-tying their services together, which per-
mits cable companies to leverage control from one market into others. Specifically,
AT&T and the cable giants are requiring consumers who want broadband access
transport also to purchase the cable company's affiliated ISP instead of the ISP of
the consumer's choice.

The bills introduced by Congressmen Goodlatte and Boucher deal directly with
these problems and are highly pro-competitive. The bills would break down the ex-
isting barriers to telephone company competition and simultaneously prevent im-
proper cable company leveraging-and thus would ensure free, equal, and open com-
petition on the Internet, which would greatly benefit consumers.

First, the bills would allow the local telephone companies, including the Bell com-
panies, to compete freely in the Internet transport markets. I want to stress, how-
ever, that the bills would not in any way remove the requirements on the Bell com-

anies to open their local telephone markets to competition in order to enter the
lng-distance phone market, but would simply free them to participate fully in the
Internet market. Second, Lhe bills would prohibit the cable companies' current anti-
competitive practice of tying and would impose open-access requirements on all
broadband access transport providers, cable companies and telephone companies
alike.

I. GUARANTEEING OPEN ACCESS AND FREEI)OM OF CHOICE

Let me turn first to open access.
The principle of open access is not newly minted: It has been the central tenet

of the telecommunications industry for the last 15 years. The notion has been a sim-
ple one: You can install a driveway and get a fair return from the consumer for in-
stalling that driveway, but that does not give you the right to dictate to the house-
hold where they go on the highway.

That fundamental principle has been applied to open up the telephone markets
and to protect independent programming in the video market.



That's why consumers today can choose their long-distance carrier. It's not dic-
tated by the local company. Consumers have a choice. That's open access.

That's why cable company operators are not allowed to favor video programmers
owned by the cable company in providing cable television service.

And that's also why consumers have a choice today when they use the telephone
line to get to the Internet. They can choose their ISP-whether America Online or
GTE Internetworking or Mindspring or one of the other ISPs in operation. Again;
open access.

This policy of open access was not dreamed up in some utopian classroom. Rather,
it is the product of bitter experience over the twentieth century. Twice in this cen-
tury, large corporations successfully came to dominate key parts of the tele-
communications industry through a simple two-step strategy. First, buy up a large
percentage of the local pipelines into the home. Second, close off consumer access
to any other provider of services-forcing the consumer to do business only with
companies affiliated with the owner of the pipeline into the home.

In the first decade of this century, as the newborn telephone industry was explod-
ing, AT&T bought up the bulk of local exchanges and forced its consumers to choose
AT&T as the long-distance provider. Competition quickly withered away, and AT&T
succeeded in establishing its monopoly.

Similarly, in the 1980s, cable companies used their control over cable access to
try to take over video programming and content. The cable companies used their
ownership of the wire to get a piece of the action on content and to require that
content providers be affiliated, The Congress finally took steps to curb this practice
in 1992 and require nondiscriminatory access.

In both of these cases, regulators eventually stepped in and required open and
equal access. But the key point is that the regulators stepped in only after the dam-
age had been done--ater competition had been thwarted. Through a series of regu-
latory devices over the past 15 years, regulators have been struggling to recreate
competition and to return to open access principles in these markets.

It's therefore ironic that the same companies that tried these tactics earlier-
AT&T and the cable giants-are now combining into one huge firm and putting the
same tactics into effect to try to dominate the Internet, which is the telecommuni-
cations marketplace of the 21st century. AT&T is buying a large percentage of high-
speed Internet lines into the home and is also seeking to close off the consumer's
ability to choose any ISP other than one controlled by AT&T.

Many cable companies, in offering Internet access, are compelling their customers
to sign up for, pay for, and use their ISPs if they want to use a cable modem. Basi-
cally,-customers do not have a choice. If they obtain cable modem service, they must
choose the cable company's ISP.

The cable companies are enforcing their lock on the customer with three penalties.
First, they are telling customers who want to use another ISP that they still have
to pay for the cable company's ISP-in other words, a consumer who wants choice
has to pay twice.

Second, beyond this financial penalty, they impose a performance penalty. They
provide a direct connection to their own ISP, but the traffic of customers who want
to reach another ISP travels on the public Internet, leading to a lower-quality con-
nection. This is discrimination pure and simple.

Finally, by making customers go through their ISP, the cable companies can block
competitive products from reaching their customers. A perfect example is the cable
companies' anticompetitive limit on video streaming over the Internet-a restriction
obviously designed to insulate their own television product from competition.

All that is required to end the cable companies current monopoly leveraging is
a simple legal mandate that cable operators deliver traffic on an open and non-
discriminatory basis to other ISPs. The bills offered by Congressmen Goodlatte and
Boucher would accomplish that goal and thus would greatly promote competition
and consumer choice.

Cable companies respond that, regardless of the policy justifications, it is not tech-
nically feasible for them to provide open access to other ISPs. But GTE has proved
just the opposite in trials recently conducted in Clearwater, Florida. Open access to
the cable system is technically feasible.

Open access is not regulation of the Internet, as some opponents suggest, but sim-
ply ensures access to the Internet and Internet interconnection to guarantee competi-
tion on the Internet and freedom of choice for the consumer. The principle of open
access is a free-market principle that if imposed now, will avoid the need for truly
massive regulation later. In that regard, recall that the Telecom Act of 1996 was
largely necessary because of the failure to impose open-access requirements at the
dawn of a previous communications medium: the telephone.



The policy of open access thus not only is necessary, but is necessary now. Those
who are taking a "wait and see" attitude with respect to open access to the Internet
are wrong. Once a firm gets a head start in closing off competition-as AT&T is at-
tempting to do in the Internet access and ISP markets-the results can take years
to undo. In fast-growing, network industries, anticompetitive tactics can lead to dis-
astrous results very quickly. It is therefore imperative for legislators and regulators
to act now to ensure open access.

II. REMOVING RESTRICTIONS ON LOCAL TELEPHONE COMPANIES IN INTERNET
TRANSPORT MARKETS

Existing government policies are also hindering competition by crippling the abil-
ity of local telephone companies even to compete in the Internet market.

First, the FCC is interpreting the Telecommunications Act to prohibit the Bells
from transporting data to the Internet backbone. The Bells' inability to compete in
these Internet transport markets creates powerful disincentives for the Bells to de-
ploy broadband DSL service. Many rural areas of the country have no nearby con-
nections to the Internet backbone. In these areas, interLATA restrictions aimed at
long-distance voice services have had the inadvertent effect of preventing the Bells
from providing high-speed Internet services, including DSL access. The reason is el-
ementary: There is little reason that a company would invest to provide DSL in a
remote area if the company is blocked from carrying traffic on its own high-speed
lines to the Internet. If the existing interLATA restrictions did not apply toIP data,
the Bells would be able to bring high-speed Internet access to rural areas much
sooner.

AT&T contends that, in order for it to have incentive to deploy cable modem
broadband service, it ,,'eds not only to compete in all of the various Internet mar-
kets, but also to tie to, Aher its services in vertical markets, to leverage its power
from one market to we next. All that the Bell companies seek, by contrast, is the
ability simply to compete in the Internet markets.

The existing prohibitions on the Bell companies in carrying Internet traffic also
prevent full competition in the backbone market. There is a strong public interest
in competitive parity among major backbone providers. Indeed, it is only because
of competitive parity that the major backbone providers have had an incentive to
maintain high-quality peering arrangements with each other. Competitive parity
among backbone providers is in serious peril, however. The Big-Three long-distance
companies could soon dominate the market, discriminate against other backbone
providers, and drive customers to their own backbones. This would enable the back-
bone provider to leverage downstream its backbone market power into the ISP and
content markets.

Bell entry into the Internet backbone market would preserve competitive parity,
however. With their resources, the Baby Bells could rapidly enter the backbone mar-
ket and be treated as peers by the existing major backbone providers.

Second, under existing law, there is a regulatory overhang on all local phone com-
panies because the FCC is threatening to impose the entirety of telephone regula-
tion, including unbundling requirements, on telephone companies engaged in the
Internet market. This is a further deterrent to investment in DSL: If a company
cannot recover any meaningful profit from its investment because of onerous
unbundling rules that were designed for an entirely different medium, common
sense tells us that will deter investment. The existing regulatory posture yet again
highlights the gross regulatory disparity that currently exists between cable compa-
nies and telephone companies and that thwarts the kind of real competition on the
Internet that would benefit consumers.

In the end, the fundamental issue with respect to the Internet, as with all tele-
communications, is how to allow the consumer to communicate with and obtain in-
formation from anyone anywhere in the world. There are only two ways this can
occur: either (i) monopoly control of the entire network of wires and connections, or
(ii) a network of networks governed by principles of interconnection, open access,
and free competition. The choice between those two approaches for the Internet now
faces this Congress. The choice must be made, and inaction itself will be a choice.
Will Congress side with AT&T and the cable giants and allow a replay of the 20th
century-this time in the Internet market rather than the telephone market? Or
will the Congress heed the lessons of history and ensure open access, freedom of
choice, interconnection, and competition on the Internet? We believe that the right
decision is clear, that Congress should ensure open access and free and fair competi-
tion on the Internet.

Thank you.

Mr. HYDE. Mr. Vradenburg.
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STATEMENT OF GEORGE VRADENBURG, SENIOR VICE
PRESIDENT, AMERICA ONLINE, DULLES, VA

Mr. VRADENBURG. Thank you, Mr. Chairman, Ranking Minority
Member Conyers. And I too want to commend Congressman Good-
latte and Boucher for introducing this legislation which addresses
what we at AOL think is perhaps one of the most important issues
regarding the future development of the Internet.

I want to take up on the theme, Mr. Conyers, that you raised,
the consumer. One of the most remarkable things about what has
happened on the Internet is the extent to which the consumers are
taking on board this Internet phenomenon. They are adopting the
Internet, far outpacing the predictions of anyone a few years ago;
and they are adopting the Internet at a rate which exceeds the
adoption of television, of radio, of any other medium in history.
Every month 1.5 million Americans are joining the online world,
bringing the percentage of the U.S. population now using the Inter-
net from zero in 1990 to over 30 percent today.

In addition to the number of consumers coming online, busi-
nesses are going online as well. And with each new business comes
some more competition in this space. What is remarkable is that
there is competition at every level of the value chain. There is com-
petition among 6,000 Internet service providers. There is competi-
tion among a variety-scores of portals and their millions of Web
sites. And there is competition at a fierce level, a primitive level
at every level of this value chain.

This competition has spurred enormous innovation and has
brought consumer prices down. And attached to my testimony you
will see exactly what the product has been for American consum-
ers: falling prices, improving service.

Amazingly, all this power, all this competition and choice today
is coming to residential consumers through one telephone line, a
voice telephone system built for another purpose in another age.
But all of this competition is coming through that one telephone
line and that, Mr. Chairman, is the secret sauce of this Internet.

The single telephone line on which the Internet rests is open to
all competitors on the same terms. As a result, there are virtually
no barriers to entry into this marketplace. There are no last mile
gatekeepers deciding who can get in and not get into the Internet
business. The appeal of a product in the marketplace rather than
who owns the wire is what determines success. And consumers can
select the Internet service of their choice rather than the one cho-
sen for them by the wire line carrier.

Now, the reason that the wire is open is a series of decisions in
an antitrust context that the courts have made and this Congress
has made over the last 30 years to assure that that infrastructure
is open to all comers. And as a result, consumers are the drivers
and the beneficiaries of this fierce, competitive, and open environ-
ment. The government has simply kept the playing field open and
level. Soon the Internet is going to be available to broadband'ca-
pacity, as Mr. Barr noted.

And in that world, Internet services are going to include voice,
video and data services, all three of them in a convergent mix. And
while today's broadband servl'es-excuse me, narrowband services
run over a single telephone wire, it is possible- in the future that



these broadband services will run on a tapestry of multiple systems
including telephone, cable, satellite, and wireless.

Yet over the next few years, the most likely carriers of these
services are going to be our telephone and our cable systems. Yet
those two systems have different histories, subject to different reg-
ulatory treatment by the government. Telephone system is open
and transparent, pursuant to policies of antitrust courts and this
Congress, and cable remains a regulated monopoly closed to com-
petitive forces and notwithstanding the best efforts of this Congress
to the contrary.

In an age of convergence when the Internet's digital technology
is illuminating the historic distinction between voice and video and
data, we can no longer pursue a fundamentally schizophrenic atti-
tude between these two historic voice and video items. We must
choose between competition, the choice of the antitrust courts in
the telephone context and the 1996 act and the regulated monop-
oly, the path taken by the cable industry.

The adoption of an industrial policy specifically favoring one par-
ticular competitor or technology such as cable is fundamentally in-
compatible with a digital convergence that is happening in the
Internet as well as the command of our national economic policy.
The competitive economic outcomes and not government choice are
the best protectors of the consumer welfare.

The bills before this committee go a long way toward remedying
the situation. We commend Messieurs Goodlatte and Boucher for
their approach. It is one that relies on our antitrust history, is for-
ward looking, and is market driven. It is consistent with the gov-
ernment's policy over the last 3 decades to rely on competition and
not regulation to enhance consumer welfare.

Every member of this committee is well aware of the most fa-
mous antitrust case in this Nation's history, the United States v.
AT&T. That consent decree resolved the AT&T case and ushered
in an era of consumer choice in long distance and telephone equip-
ment that unquestionably has benefited every one of your constitu-
ents.

As we even the broadband world, real and substantial threats
are emerging to the Internet access market. Strong, immediate, un-
equivocal congressional action is needed to preserve competition
and openness. The Goodlatte-Boucher legislation does this by nar-
rowly prescribing anticompetitive actions in this field. And we urge
you to move quickly on that legislation, Mr. Chairman.

Mr. HYDE. Thank you Mr. Vradenburg.
[The prepared statement of Mr. Vradenburg follows:]

PREPARED STATEMENT OF GEORGE VRADENBURG, SENIOR VICE PRESIDENT, AMERICA
ONLINE, DULLES, VA

INTRODUCTION

Chairman Hyde, Ranking Member Conyers, members of the Committee, good
morning. Thank you for asking America Online to testify before the Committee
today on two important pieces of- legislation:

" H.R. 1686, "The Internet Freedom Act", introduced by Congressman Good-
latte; and

" H.R. 1685, 'The Internet Growth and Development Act of 1999", introduced
by Congressman Boucher, both Members of this Committee.



These bills, and this hearing, are important parts of Congress' ongoing consider-
ation ,f isues that are critical to the future of the American economy and society
as we move further into the Information Age. We hope you will act swiftly and deci-
sively to prevent certain kinds of anti-competitive behavior that threaten consumer
welfare by stifling competition in the market for Internet access.

THE INTERNET TODAY: COMPETITIVE MARKETS BENEFITTING CONSUMERS

How and Why the Internet Has Grown
Unlike any other communications technology that has preceded it, the growth of

the Internet is a truly remarkable phenomenon. In only a few short years, the me-
dium has literally transformed the way Americans communicate, engage in com-
merce, educate themselves and even participate in our democracy. An untold num-
ber of new entrepreneurs have discovered that if they build something on the Inter-
net-a Website, a business or a new access service-thousands, even millions, will
come. Always open for business, always open to new ideas, the Internet is perhaps
the most dynamic force in our society and economy today.

It has become a cliche to call the Internet "revolutionary". But, as we've seen
throughout the 20th century, revolutions come and go. The Internet's truly world-
changing impact is evolutionary; it is quickly causing fundamental and lasting
changes in the ways society, and the world economy itself, operates.

The impact of the Internet economy already is stunning. A recent University of
Texas study concluded that today's Internet economy, measured by the value of
goods and services flowing through it, is valued at $301 billion. Let me put that fig-
ure in perspective. The Internet economy already is bigger than the telecommuni-
cations sector ($270 billion) and is fast closing in on the auto industry ($350 billion).
Yet, the Internet is in its infancy and your policy choices will have an enormous
impact on its future.

he most significant aspect of this online phenomenon in many ways is the degree
to which consumer choice and competition at all levels of the Internet marketplace
have fueled its astounding growth. Consumers' Internet adoption rates are far out-
pacing the predictions of even the most aggressive analysts only a few short years
ago-and far outpace the track record of any other medium in history. More than
half of American households-a total of 53 million-now own PCs. And about one-
third of American households now have access to the Internet. Every month, nearly
1.5 million Americans join the online world for the first time, bringing the percent-
age of the US population online from nearly zero in 1990 to over 30 percent today.
Indeed, the number of online households in the United States grew by a factor of
eight between 1994 and 1998.

In five years, nearly 60 percent of Americans are expected to be online. This same
rapid growth path can be seen throughout the world, where the number of online
users is expected to reach 250 million by the year 2002. As one would expect from
all of these online users, traffic on the Internet is doubling every 100 days. Analysts
are predicting that by 2002 consumers will spend nearly $43 billion a year online,
compared to $8 billion last year.

The Internet often is referred to as a "network of networks". Its power and
strength is rooted in its open architecture, one where ail networks are voluntarily
interconnected, where each network delivers its traffic to other networks in bartered
peering arrangements and where, as a consequence, every person on any network
can reach every other person on any other network. As more and more networks,
of ever-increasing capacity, are added to this "network of networks", every consumer
and business benefits.

Amazingly, all of this power is today delivered to residential consumers over a
single "last-mile" infrastructure consisting of local telephone lines built for an en-
tirely different purpose-namely, local voice service. Through this "last mile," more
than 6000 competing Internet service providers, or ISPs, offer a wide variety of
price, feature and service packages to residential and business customers alike. In
just five short years, a system has emerged that serves over 90% of Americans with
competing ISPs with local dial-up connections.Competition among ISP s been crucially important to the widespread adoption
of the Internet by Americans. As explained in the attached charts, competition to
offer consumers Internet access has brought prices for Internet access down to a
greater degree, and much more quickly, than they ever would have come down in
an environment with only a few providers. (See Exhibit A). ISP competition has
raised the quality of Internet access service and expanded the range of Internet fea-
tures available to consumers at all points in the Internet value chain. From the
adoption of flat rate pricing to rapid innovation in business models, no ISP has been
able to avoid the need to excel in this market.
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Consumers are the drivers-and the ultimate beneficiaries--of this fierce competi-
tive and open environment. There are virtually no barriers-to entry into the Internet
marketplace and no gatekeepers collecting tolls from new businesses. As a result,
consumers have seen their product choices expand, have been granted access to a
wealth of information historically available only to those with means, and have been
empowered to participate in civic life in ways that were previously unimaginable.

The Multidimensional Broadband Future
Soon, the Internet will be available not only over today's "narrowband" tech-

nologies but also through "broadband" connections 100 times faster than today's ac-
cess speeds. That transition is beginning even now.

As broadband becomes widely available, affordable and easy to use, we would ex-
pect all ISPs to use that technology to meet the needs of consumers, small busi-
nesses and the entire American population in new ways we have only begun to
imagine.

Online shopping- and online selling-will explode as more sophisticated tech-
nologies expand the range of products and services available online and make it pos-
sible to Niew, tour, test and even "try on" a range of products.

Beyond online shopping will come the home office. Telecommuting-involving ev-
eryone from typists to traders-will come into the mainstream through broadband's
capabilities, benefiting cities across the country through reduced traffic and pollu-
tion and giving businesses and employees much needed flexibility. One-person Inter-
net-based operations will compete with multinational corporations, creating whole
new local industries.

As broadband expands the capabilities of the Internet, its role will expand as soci-
ety's "great leveler' -putting world-class resources, the widest range of products and
services, and even access to the outside world at the fingertips of anyone capable
of flipping a switch or dialing a telephone.

While today's Internet is built on a single telephone access platform, broadband
Internet has the potential to be built on multiple access platforms-telephone, cable,
satellite and wireless. AOL's vision for residential Internet access is one of a true
"broadband tapestry." In a multiple-platform environment, consumer choice and
competition can and should be enhanced, not limited. Internet rivals-should be able
to offer a wide range of new Internet applications, using different speeds and plat-
forms. In fact, the consumer need not be aware of which access technology its Inter-
net service provider is using-the consumer cares about service and applications,
not technology.

Realistically, however, the next few years will see two-way broadband access to
the Internet for the consumer marketplace will be offered primarily through two
sources, both wireline-DSL through traditional phone lines and cable modems over
cable systems. In the case of DSL, telephone companies offer non-exclusive and non-
discriminatory interconnection arrangements for these telecommunications services.
We, and our Internet competitors, have entered into such arrangements with the
prospect of higher speed Internet services and more robust applications becoming
widely available in neighborhoods accessible by DSL by the end of the year. As I
will discuss a bit later, cable however, poses some serious problems.

Other broadband access technologies will also become available at some point in
the future that will permit Internet customers unprecedented choice and flexibility.
In fact, just recently AOL announced an alliance with Hughes Electronics to help
bring a hybrid form of high-speed Internet access through satellite to consumers by
early next year. As a result, consumers will be able to benefit from affordable, con-
venient and faster Internet service even if they live in traditionally hard-to-serve
communities like rural areas. But even this satellite-based system will continue to
partially utilize the telephone network.

THE POLICY CHALLENGE: PRESERVING THE COMPETITIVE ENVIRONMENT

As stated above, competition, openness and consumer choice are the essential in-
gredients of the success of the Internet, whether consumers access the Internet
through narrowband or broadband. In the telephone environment, the move from
narrowband to broadband will preserve those elements. But the cable industry's in-
tention to close their systems threatens the Internet's success by stifling consumer
choice and competition in Internet access. Unlike in other broadband facilities, cable
companies do not plan to offer access to Internet services. The cable industry insists
that a customer purchase the cable-owned or affiliated Internet service before buy-
ing or accessing a competitive Internet service.

Two recent events underline the fact that the "closed system" model has been cho-
sen by the cable industry solely as a means to exercise its market power in
broadband to the detriment of competition:



* A GTE test over its cable system in Clearwater, Florida, demonstrates that
cable systems are technically able to support competitive Internet access pro-
viders--despite cable industry claims to the contrary;

* The general counsel of the Nation's second largest cable company testified be-
fore a Congressional committee last week that his own company has the tech-
nical ability to offer open Internet access, but will not do so for business rea-
sons.

This practice has at least three adverse consequences.
First, it eliminates competition in the access market, thereby challenging the

Internet model that has kept prices falling and service quality rising over the last
several years.

Second, it forces consumers to pay twice to get the Internet service of their choice,
thus depriving moderate and low income families of the benefits of competition in
cable-based Internet service.

Third, it discriminates in service quality between the cable-owned Internet service
providers-whose content is directly accessible-and independent Internet service
providers-whose content is only indirectly available through the Internet. To make
matters worse, the cable companies have even stated their intention to preclude ac-
cess to content otherwise available to the consumer on the Internet, material with
which the cable system does not wish to compete, including video material longer
than ten minutes.
The Congressional Choice

With the threat to Internet competitiveness looming, H.R. 1686 and H.R. 1685
mark an important step in ensuring that that Internet of today serves as the model
for tomorrow. As both bills recognize, technologies are converging and all services--
voice, data, video and others-are beginning to be offered over traditionally distinct
voice or video platforms. As a result, old regulatory classifications will not be sus-
tainable. Pro-competitive policies reflecting regulatory parity must become a clear
priority. Congress should not favor one technology platform over another through
public policy or regulatory disparities, or adopt or acquiesce to policies that hobble
Internet deployment and use.

As is reflected in the two bills before this committee, Congress long has believed
that its responsibility to preserve competition is broad based: the Nation's legal
framework encourages competition at all levels, and ensures that market failures
are minimized by proscribing specific kinds of conduct.

The most important way that Congress has acted to encourage competition and
prevent market failures is by establishing a broad framework of antitrust laws that
have operated for more than a century to preserve competition in all the Nation's
industries and to preempt the ability of competitors with market power from exer-
cising that market power to the detriment of consumers.

While the antitrust laws are often invoked to redress market failures after they
occur, they are intended to encourage competition in all markets, whether they be
emerging markets or mature markets. As the Supreme Court has said, the antitrust
laws are "designed to be a comprehensive charter of economic liberty aimed at pre-
serving free and unfettered competition as the rule of trade." Northern Pacific Rail-
way Co. v. United States, 3S U.S. 1, 4 (1958).The antitrust laws are based on a foundation much more concrete than just a de-
sire to ensure general notions of fairness in the marketplace. The Sherman Act re-
flects the assumption that competition is the best method of allocating resources in
a free market and the Congressional judgment that ultimately, competition will
produce not only lower prices but also better goods and services. Neither Congress
nor the courts apply different standards to anti-competitive situations based on the
age or maturity of the market-evidence of anti-competitive intent remains the
touchstone.

Antitrust laws and principles have preserved and enhanced consumer welfare in
countless industries, including the telecommunications industry and the mass
media. Members with longer memories will recall that the antitrust laws required
major changes in the ways that motion picture studios could be involved in the dis-
tribution and exhibition of their products. Antitrust concepts were applied to per-
ceived discrimination by broadcast networks in the acquisition of independent tele-
vision programming. Congress used antitrust concepts to prevent the cable industry
from snuffing out emerging competition in satellite programming. The antitrust
laws have been applied numerous times to correct real and potential problems with
price fixing, technology transfer, and mergers and acquisitions.

And, every Member of this Committee is well aware of one of the most famous
antitrust cases in our Nation's history. The consent decree that resolved the AT&T



case ushered in a new era of customer choice in long distance and telephone equip-
ment that unquestionably has benefited every one of your constituents. In fact, Con-
gress has sought to build on the benefits of the AT&T divestiture: the 1996 Tele-
communications Act was enacted after a decade of effort to further stimulate com-
petition in the delivery of telecommunications services. In that Act, Congress contin-
ued its historical efforts to ensure that all Americans have the best and lowest cost
services in telecommunications through various initiatives aimed at promoting com-
petition through open access for competitors. Clearly these principles of openness
have enabled the Internet to develop and give in ways that would never have been
possible in the closed environment of the pre-consent decree era.

As we move to the broadband world, real and substantial threats are emerging
to the competitive Internet access market that necessitate strong, immediate and
unequivocal Congressional action to preserve competition and openness in the Inter-
net marketplace across all facilities.

The Goodlatte/Boucher legislation does this by proscribing specific kinds of anti-
competitive conduct that would threaten the continuation of today's fierce competi-
tion in the Internet access market as we move to the broadband world. The legisla-
tion does so for the right reasons: to ensure that consumers have choices in prices
and services, and to ensure that Congressional policy to mandate and encourage
competition in the delivery of telecommunications services at all levels is not
thwarted.

CONCLUSION

The goal of Congress in preserving and enhancing competition in Internet mar-
kets should be similar to how it is dealing with other Internet-related issues: to rely
increasingly on the marketplace, and less on regulation, to provide the greatest con-
sumer benefits. That is one important reason why antitrust policy is the right tool
to address these issues: It focuses on existing or threatened market failures and
tries to prevent them.

Right now, Internet access is a highly competitive market where entry costs are
low and where business success is achieved 15y better products and services and
lower prices. This Internet DNA of choice and competition-not the gatekeeper DNA
of vertical integration-should be our guiding star. If gatekeepers want to play in
the new Internet game, we should require them to play by Internet rules. We owe
consumers no less.

Congress can do that in the best, simplest, and clearest way by passing the Good-
latte-Boucher legislation and establishing principles based on competition and
choice for the Internet access marketplace.

Thank you again for inviting me to share our views. I look forward to your ques-
tions.
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Mr. HYDE. Next Mr. Wasch.

STATEMENT OF KEN WASCH, PRESIDENT, SOFTWARE AND
INFORMATION INDUSTRY ASSOCIATION, WASHINGTON, DC
Mr. WASCH. Good morning, Mr. Chairman and members of the

committee. And thank you for the opportunity to testify before you
today. The Software and Information industry Association was
formed in January of this year through the merger of the former
Software Publishers Association and the Information Industry As-
sociation.

We represent over 1,400 companies who produce valuable infor-
mation and software products crucial to the growth of electronic
commerce. Every few years-the computer industry experiences the
advent of new technologies that dramatically change how comput-
ers are used and how we access information.

While much has been accomplished in the last 15 years in terms
of creating and enhancing this crucial infrastructure, the fact of the
matter is, Mr. Chairman, that most people today access the Inter-
net through 28.8 baud modems. These connections are much too
slow to receive or send robust products such as complex interactive
services or further convergence of voice, data, and video products
that are in the marketplace today but generally available only to
large businesses.

These products could easily be available to smaller enterprises
and consumers as well and would ensure that the Internet becomes
an even more valuable medium for U.S. consumers and an even
greater engine of economic growth.

We are on the verge of a roll-out of broadband Internet services.
As the principal representative of the code and content companies,
SIJA is concerned that consumers be able to choose how they wish
to access the Internet. Consumer choice, not controls by the govern-
ment or of certain favored players, is the proven way to assure a
competitive, vibrant marketplace.

Competition among all segments of Internet transport industries
assures that consumers retain the freedom to select both the means
by which they access the Internet and the service provider whose
offerings of code and content best meets their needs. Internet
transport providers such as telephone, cable, wireless and satellite
companies should not be enabled-should not be able to engage in
anticompetitive practices that frustrate or forestall consumer
choice. Predominant carriers that are able to control unfairly the
initial access to the Internet by bundling advanced communications
services can also limit consumer purchases of Internet services, in-
cluding the valuable code and content that customers want.

The ability of any provider of broadband services to gain an un-
fair advantage through a monopoly control of its services and in-
tentionally preclude consumer access to multiple Internet providers
is a worrisome development. Consumers may effectively be denied
choice in terms of the content that would otherwise be readily and
easily available to them. We echo the comments of Mr. Vradenburg,
sitting to my left, that consumers will not be served if there are
la3t-mile gatekeepers.

Let me be clear, Mr. Chairman. We are not concerned that cer-
tain Internet content will be blocked completely from access. Rath-



er, the industry believes it benefits no one if transport providers
through unfair monopoly control can bundle services selectively
and hinder consumers from viewing and purchasing online prod-
ucts and services. All ISPs have the ability to cache content so
their customers can access it faster. In addition, ISPs frequently
customize the first screen customers see when accessing the Inter-
net.

However, we cannot minimize the impact of having content selec-
tion by the ISP, especially if the broadband service provider is the
only transport service realistically available to the customer that
the provider offers no choice.

Any broadband carrier that can exercise unfair market power
that adversely affects the consumer choice of Internet service pro-
vider can also effectively foreclose the distribution vehicle to code
and content products of all types.

Let's consider an example in a situation where, let's say, the
opening screen of a favorite ISP promoted Visa instead of
Mastercard or American Express as the credit card of choice or
Reuters rather than Bloomberg as the favorite news source. The
firm not selected for this preferential treatment would not-nec-
essarily be blocked from customer access, but it is clear that a tilt-
ing of the playing field can have an enormous impact on which
products or services are even known to consumers, let alone used
by them.

We would not be concerned if there existed a wide range of
broadband providers and each makes his own independent selec-
tions. Now, the SIIA policy group had a very spirited debate con-
cerning this issue, and we do not at this point take any position
on the specific provisions of the Boucher-Goodlatte legislation. We
have a series of questions we would like the committee to consider
and those are contained within my written-my broader written
statement.

In conclusion, the broadband marketplace must be competitive,
allowing code and content providers the maximum choice in how
they deliver and how consumers access products and services on
the Internet. Thank you.

Mr. HYDE. Thank you, Mr. Wasch.
[The prepared statement of Mr. Wasch follows:]

PREPARED STATEMENT OF KEN WASCH, PRESIDENT, SOFTWARE AND INFORMATION
INDUSTRY ASSOCIATION, WASHINGTON, DC

Good morning, Mr. Chairman and. Members of the Committee, and thank you for
the opportunity to testify before you today as you consider H.R. 1685 and H.R. 1686.
My name is Ken Wasch, and I am President of the Software & Information Industry
Association (SIIA).

SIIA was formed in January of this year through a merger of the former Software
Publishers Association and the Information Industry Association. SIIA represents
1,400 companies that produce valuable information and software products crucial to
the growth of electronic commerce. Our members provide not only the products that
ensure the continued growth of the Internet but also the online content and services
that assure the Internet will be a marketplace where consumers can obtain the
types of high-quality, reliable code and content that they demand. In many ways,
the Internet is still in its infancy, and as the medium continues to mature, our
member companies will continue to pave the way for every other industry that
strives to take full advantage of electronic commerce. As such, SIIA and its mem-
bers have long had a strong interest in promoting the deployment of competitive
services to benefit their businesses and their customers, including competition in the



backbone of the Internet, those lines of communication so essential to the efficient
and rapid functioning of networks.

Every few years, the computer industry experiences the advent of new tech-
nologies that dramatically change how we use computers and access information.
The introduction of graphical user interfaces fifteen years ago made computers
much easier for millions of individuals and businesses to use. The mouse was in;
the "C" prompt was out. Companies that adapted to this chan e rospered, those
that did not perished. The growth of local area networks ("LAIs") in the late
eighties and early nineties made it much easier to share information easily among
users around the world and created even greater opportunities for both the informa-
tion and software industries to offer new and more useful products and services.
Once again, companies that failed to incorporate networking capabilities into their
operational infrastructure were unable to compete with those that had recognized
tMis shift.

The commercialization of the Internet in the mid-1990s marked perhaps the most
important paradigm shift in recent memory and was strongly encouraged by our in-
dustry. Millions of Americans that had never used a computer now found access to
the Internet to be a compelling reason to purchase a computer and get connected.
The growth of the Internet has been nothing short of phenomenal, and has had an
indelible effect on individuals and businesses alike. It has transformed how we com-
municate, access information, shop and handle our finances. As this medium contin-
ues to evolve and accessibility increases, more and more goods and services, espe-
cially information and software products. will be available online to consumers
around the world.

Growth of commerce on the Internet has been possible because the government
decided to step aside and encourage business to take the lead. Its rapid deployment
has been dependent, first and foremost, on the construction and availability of a
wide range of lines of communication and points of access. Much has been accom-
plished in terms of creating and enhancing this crucial infrastructure, but even
more advances are on the horizon. The fact of the matter is, Mr. Chairman, that
the Internet is still accessed by most people through narrow-band 28.8 baud
modems. These connections are much too slow to receive or send robust products,
such as complex interactive services or the further convergence of voice, data and
video products that are in the market place today but generally available only to
large businesses. Yet these products could easily be accessible to smaller enterprises
and by consumers as well and would ensure that-the Internet becomes an e-'en more
valuable medium for U.S. consumers and an even greater engine of economic
growth.

We are on the verge of the next paradigm shift-the rollout of broadband Internet
services. Broadband services hold significant promise, but in order to see the prom-
ise realized, it is essential that there be strong competition among those that pro-
vide initial points of access to the high-speed lines of communication that are being
deployed across the nation. As noted above, the commercialization of the Internet-
and the resulting economic benefits-were supported by sound government policies
that encouraged competition in the telecommunications market. Likewise. the ex-
pansion of high-speed connections to the home can occur only if government acts
carefully to assure that there is competition among Internet transport providers as
well. As the principal representative of code and content companies, SIIA is con-
cerned that consumers be able to choose how they wish to access the Internet. Con-
sumer choice, not controls by the government or certain favored players, is the prov-
en way to assure a competitive, vibrant marketplace.

SIIA believes strongly that greater broadband deployment and the resulting in-
crease in Internet connection speeds to homes and businesses can only enhance the
value of Internet services and products. In fact, without the widespread deployment
of high-speed services, the future development of the Internet could easily be
stalled. There is a role for both incumbent and alternative local telephone companies
to play through more rapid deployment of advanced Digital Subscriber Line ("DSL')
services in all areas of the country, both urban and rural. DSL technology offers
faster access to the Internet utilizing the existing telephone infrastructure than the
common, much slower dial-up services available to most consumers today. The
broader availability of DSL services will greatly increase competition in the provi-
sion of Internet data transport by those that own or lease these lines, whether they
be incumbent or alternative local telephone exchange companies. Expansion of DSL
capabilities represents a huge step forward in consumer access to broadband serv-
ices, just as emerging wireless and satellite services hold the promise of even more
capabilities for high-speed Internet access.

This Committee foresaw the wisdom of policies encouraging competition among
providers of land-line communications when it helped craft the Telecommunications
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Act of 1996. Although the goals of that legislation have been slower to reach than
some had hoped, in the three short years since the Act became law, its framework
has encouraged new investment and innovation in a broad-range of communications
service offerings. Companies-whether incumbent or local exchange carriers, long
distance providers, and even cable, wireless or satellite service providers-see the
reality of increased competition a short way down the road and are beginning to po-
sition themselves to the make the most of rapidly expanding market opportunities.

Our Association agrees wholeheartedly with the approaches taken by Congress in
that Act and believes that a similar approach must be taken generally in regard
to laws that may affect further development of the communications infrastructure
underlying the Internet. Government interference must be minimized so that com-
petition can become even more robust. The information technology industry-and by
consequence Internet infrastructure-has grown at tremendous rates precisely be-
cause these business sectors have been free to develop without excessive government
regulation. This development has. in turn, helped fuel the growth of the information
and software industries, encouraging the provision of innovative products and serv-
ices in even greater numbers to benefit both businesses and the consumer.

Competition among all segments of Internet transport industries assures that con-
sumers retain the freedom to select both the means by which they access the Inter-
net and the service provider whose offerings of code and content best meets their
needs. Internet transport providers, such as telephone, cable, wireless and satellite
companies, should not be able to engage in anticompetitive behaviors that frustrate
or forestall consumer choice. Predominant carriers that are able to control unfairly
initial access to the Internet by bundling advanced communications services can
also limit customer purchases of Internet services, including the valuable code and
content that customers want. The ability of any provider of broadband services to
gain an unfair advantage through monopoly control of its services and intentionally
preclude consumer access to multiple Internet service providers ("ISPs") is a worri-
some development. Consumers may be effectively denied choice in terms of the con-
tent would be otherwise readily and easily available to them. Code and content com-
panies that would otherwise be encouraged to offer greater and more valuable serv-
ices will be forestalled from creating innovative products.

Let me be clear, Mr. Chairman. We are not concerned that certain Internet con-
tent will be blocked completely from access. Rather, the industry believes it benefits
no one if transport providers, through unfair monopoly control, can bundle services
selectively and hinder consumers in viewing and purchasing online products and
services. It cannot be in the interest of our industry or our customers, if the compet-
ing, high-speed transport carriers use their position in the market to make decisions
on access for the consumer, rather than making it easier consumers to exercise their
own choices.

All ISPs have the opportunity to cache content so that their customers can access
it faster. In addition, ISPs frequently customize the first screen customers see when
first accessing the Internet. Customers can generally modify the first screen, and
many do so. However, we cannot minimize the impact of having content selection
made by the ISP, especiall if a broadband service provider is the only transport
service realistically available to the customer and that provider offers no choice in
the ISP available to that customer. Any broadband carrier that can exercise unfair
market power that adversely affects the consumer's choice of Internet service pro-
vider can also effectively foreclose the distribution vehicle to code and content prod-
ucts of all types.

Consider, or example, a situation where the opening screen of the favored ISP
promoted Visa. rather than MasterCard or American Express, as the credit card of
choice;or Reuters, rather than Bloomberg, as the favored news source. The firm not
selected for preferential treatment would not necessarily be blocked from customer
access, but it is clear that a tilting of the playing field can have an enormous impact
on which product or service is even known to consumers, let alone used by them.
We would not be concerned if there exists effectively a wide range of broadband pro-
viders and each makes its own independent selections. After all, each restaurant
can select whether it serves Coke or Pepsi. Chains normally make those selections
for all franchises, and consumers can choose to eat in a particular restaurant or go
to another for comparable service. However, it would be intolerable if a single res-
taurant chain provided the only realistic opportunity for consumers' patronage and
used its position in the marketplace to preclude their ability to choose one soft drink
over another. The same holds true for access to information. As the technology para-
digm shifts, we must watch closely to ensure that no one firm controls broadband
access to American consumers and in doing so precludes choice in ISPs and the code
and content services those ISPs offer.



Under current FCC regulations, incumbent local exchange carriers are already
prohibited from engaging in such bundling. Congress was purposeful in this ap-
proach when it passed the Telecommunications Act of 1996, for it recognized that
the monopoly controls enjoyed by incumbent local carriers--ones long sanctioned by
law and financed by essentially all Americans who constituted the rate payers had
to end, if further, innovative infrastructure development was to become a reality.
The bills under consideration by the Committee today would apply the same
unbundling rules to other providers of Internet transport, including cable, wireless,
and satellite services, as a means of further enhancing competition.

In recent weeks, SIIA's policy group has engaged in a spirited and valuable debate
on the issues that are the subject of today's hearing. Our members are united in
the conviction that the creation of a regulatory system that influences the deploy-
ment of broadband services in the wrong way will only slow such deployment. We
cannot support a policy that discourages and encumbers those who are making the
huge investment necessary to provide such services. Further delays in deployment
will only prevent more ubiquitous access to the many valuable information and soft-
ware products that consumers are demanding in greater and greater numbers. At
the same time, however, we cannot risk development of predominant carriers who
can and will use their market power unfairly to preclude competition on the Inter-
net. SIIA is not prepared at this time to comment on specific provisions in either
bill under consideration today. However, we believe there are several crucial ques-
tions that this Committee and your colleagues in Congress mst keep in mind in
making your decision, and they are similar to the ones faced by you in crafting the
Telecommunications Act of 1996.

First there is the question of technological capabilities, namely whether cable,
wireless and satellite providers have the same capacity as do local exchange carriers
to accommodate a multitude of access providers offering similar, competing products
and services adapted to high-speed transfer of code and content. The second ques-
tion relates to the nature and extent of the control over the communications lines
that these carriers offer. Is the type of monopoly that local governments have grant-
ed to the cable industry, for example, and the manner in which it has been financed,
comparable to the situation that Conaress corrected in relation to incumbent local
exchange carriers under the Telecommunicationa Act of 19960 Third, Congress must
make the determination whether the existence of alternative transport providers-
including the whole gamut of telephone, cable, wireless, and satellite services
emerging in the marketplace--offers sufficient competition and adequate reach to
assure that consumers and smaller businesses have choices in how they achieve
high-speed access to the Internet and the software and information services they de-
sire. Finally. Mr. Chairman, SIIA believes Congress should determine whether there
has been, or is likely to be, a failure of the Nation's antitrust laws and mechanisms
to the point that possible monopolistic behavior in the Internet transport sector can-
not be remedied. I

In conclusion, let me be very clear that SIIA strongly believes consumers and
businesses are best served by having a wide variety of choices for Internet access.
We remain committed to the principle of minimal regulation of the Internet and
healthy competition as the best means of assuring such choice. Policymakers should
encourage the rapid deployment of broadband technology, a goal most easily
achieved by eliminating wherever possible regulations that might otherwise reduce
market incentives. The broadband marketplace must be competitive, allowing code
and content providers maximum choices in how they deliver-and consumers ac-
cess-products and services on the Internet.

SIIA and its member companies stand ready to assist the Committee in any way
possible as you sort through these important issues. Clearly, this debate is one that
will have effects reaching further than simply the interests of rival transport car-
riers, and the code and content industries must be part of the debate. Thank you
again for the opportunity to appear before you today, and I will be glad to answer
any questions.

Mr. HYDE. Commissioner Sten.

STATEMENT OF ERIK STEN, COMMISSIONER OF PUBLIC
WORKS, CITY OF PORTLAND, PORTLAND, OR .

Mr. STEN. Good morning, Mr. Chairman and members of the
committee. My name is Erik Sten, and I am a city commissioner
from Portland, Oregon. And under our form of government, I am



the lead elected official on cable and telecommunications matter. I
would like to give you a local perspective on these issues.

In December 1998, the city of Portland was asked to approve the
transfer, as were hundreds of cities across the country, of the TCI
franchise to AT&T. In Portland, that is a two-step process. First,
we have a citizens commission that looks at the issues. This is a
group of everyday people from across the board who volunteer their
time to look at what is in the public interest. They make a rec-
ommendation, and that comes to the Portland city council and we
ultimately must approve all transfers.

Both our citizens commission and the Portland city council were
excited about some of the opportunities that AT&T is bringing to
Portland, we think. We are excited to have competition on local

hone service that is needed in Portland. We are very excited to
ave high-speed Internet access available at the home. That is a

product we very much welcome. But both our citizens commission
and our elected officials came to the conclusion that we thought
open access ws necessary to provide the kind of service that Port-
land has become accustomed to.

We believe in competition. We believe in choice. And from our
citizens' point of view-and I have talked to hundreds of businesses
since this issue has been raging in Portland over the last 6
months-the idea of having one way to access high-speed cable
Internet modems is not acceptable in Portland, Oregon. We have
gone through the problems with monopolies in our city, and we
simply believe that open access is the best approach.

It is a common sense position, and it has been supported across
the board in Portland. I have submitted detailed written testimony
that outlines our legal arguments and all of the thought we went
through, but I wanted to share with you today three or four key
points that continue to come up in Portland.

The first is this issue is not going to go away anytime soon. After
buying TCI, or merging with TCI, AT&T also gained control of Par-
agon. So we used to have two cable systems in Portland; now we
have one. And they are both controlled by AT&T.

This issue will not be resolved quickly and hundreds of cities
across the country have been and will continue to be faced with the
same problem Portland has, which is trying to come up with the
right approach and trying to enforce local policies for competition
and choice when there is no national structure in place. Now is the
time for Congress to act, in our opinion, and to put an open access
policy in place.

Second y-and I suspect you have heard and will hear that local
governments are trying to regulate the Internet. That is a term
that has been thrown around a lot. Simply said, that couldn't be
further from the truth. We have no interest in regulating the Inter-
net, never have, never will. None of our regulations have anything
to do with content. In fact, by providing open access and choice, we
believe we are opening up the Internet and giving people in Port-
land the chance to subscribe to the kind of Internet provider they
want, whatever it is. We have no interest in regulating the Inter-
net, only the public facilities.

Thirdly, we do not favor different technical standards. You will
hear the argument-and it has been bandied about-that if local



governments take action on these issues, you will have 30,000 tech-
nical standards. We haven't asked for, nor have we regulated, any
technical standard. We believe that the technical standard should
be decided by the cable industry and by the FCC. Our rule simply
says we must have open access in Portland. It is legal and was
upheld by a Federal district court after AT&T sued us.

Finally-and this probably the most important point I think for
you to consider-this is not an issue that citizens saw coming. Even
as the cable commissioner it is not an issue I saw coming, but it
has been raging in our paper and our talk radio stations for 6
months. Obviously we were sued. It had a large impact. It has been
very, very well discussed, and it is very, very important to local
citizens. The more-whenever I am stopped on the street or in the
grocery store, the response is always, keep fighting for open access.
Theyhave experienced monopolies in the past. They have experi-
enced lack of choice.

And even if, as AT&T has threatened to slow down high-speed
Internet access in Portland, people are willing to take a breath and
fight to have open access and choice in the years to come, I believe
you will continue to hear more from cities, more from constituents
and more from your citizens as they begin to understand the im-
portance of this issue.

In conclusion, what I would say is that we just firmly believe in
Portland, Oregon, that open access is in the public interest; and we
will remain firm despite the tremendous amount of pressure that
has, been put upon us.

I would like to share two incidents with you-and we have tried
hard to work with AT&T. And as I said in my opening, we welcome
many of their products and we welcome their investment in our
community and have had a good relationship.

After our city council reviewed our citizens' recommendation that
open access was the right approach and after we voted unani-
mously as a five-person city council to require open access when
the transfer came before us, an AT&T representative remarked to
the local paper and was quoted as saying, "I hope Portland has a
very large legal budget." well, we don't, but we do have principles
in Portland and we are willing to stand up for those principles.

AT&T sued us over this. We went to Federal district court. I am
sure you have a copy. There is a 16-page opinion by a Federal dis-
trict judge that is clear and unequivocal that we had the authority
to do it. Now we are going to spend more and more local taxpayer
dollars having this appealed. They will appeal it again after we win
that case.

After we won the case, the court case, AT&T put out a written
press release that said the real losers in this are the citizens of

ortland and Multnomah County.
I will end by saying we believe strongly, as much as we like in-

vesting in our community, that no large corporation should be able
to hold a community hostage and threaten not to put key public
services in place because they disagree with local policy. If you take
that as a backdrop, now is the time for you to act; now is the time
for congressional policy.

I would like to commend Representatives Goodlatte and Boucher
for this bill. This is very important. And it is important that you



act and take us out of this position of AT&T exerting its will on
local communities despite local law. Thank you.

Mr. HYDE. Thank you very much, Commissioner Sten.
[The prepared statement of Mr. Sten follows:]

PREPARED STATEMENT OF ERIK STEN, COMMISSIONER OF PUBLIC WORKS, CITY OF
PORTLAND, PORTLAND, OR

Mr. Chairman and members of the Committee:
I am Erik Sten, an elected member of the City Council of Portland, Oregon. Under

Portland's Commission form of government, I am the lead elected official on cable
and telecommunications police issues. I am happy to be invited to address the im-
portant issue of "open access' to cable modem internet services. This is a very im-
portant issue in Portland, and I am particularly pleased that Representative Good-
latte and Representative Boucher of Virginia have introduced bipartisan legislation
to achieve open access.

The "Internet Freedom Act of 1999" (HR 1686) provides an excellent start for Con-
gressional consideration of this very important issue. In Portland, we have been sur-
prised to find ourselves taking a leadership role on this issue and equally surprised
that the FCC and Congress have up to now not been engaged in this critical area
of assuring "open gates" to the Internet. Portland is very hopeful that, with the in-
troduction of HR 1686, a strong signal is s.,nt to the cable industry, and to the FCC,
that Congress is poised to act on this important issue. This is particularly important
if the cable industry continues to deploy cable internet access in an anti-competitive
fashion, and if the FCC continues to take a "hands-off' approach in the face of all
evidence to the contrary.

BACKGROUND

You may be aware that the City of Portland and Multnomah County have some
recent experience deliberating on this issue. In late 1998, Portland and Multnomah
County approved a change in control of local TCI cable franchises to AT&T. As one
of the conditions of transfer, the City and County required an open cable modem
platform or "open access provision, that would permit subscribers to use third par-
ties, unaffiliated with AT&T, to obtain high-speed access to the Internet via cable.

"Oper, access" in essence means that the cable operator's cable modem customers
would not be forced to subscribe to the cable operator's own proprietary service, and
could instead buy online service from the service provider of their choice. However,
as the cable industry has structured the rollout of cable modems thus far, consum-
ers will have-to "pay twice" for their internet access if they decide not to use the
cable operator's affiliate as their primary gateway. While the City certainly saw
some significant benefits to the AT&T/rCI merger, we also concluded that if it was
allowed to go forward without conditions, it coufd reduce competition in the provi-
sion of advanced cable services, such as Internet service. The night after we voted;
The Oregonian reported that an AT&T lawyer had said he hoped we had a large
legal budget.

n Port land, AT&T refused to accept the City and County ordinances containing
the "open access" provision, and instead filed a lawsuit against the City and County.
On June 3, 1999 we won the first round of that lawsuit.

On that date, Oregon Federal District Judge Owen Panner upheld the authority
of the City and County to impose an "open access" condition as part of our cable
transfer ordinances. That decision, which will now be tested in the appeals process,
has received national attention and deservedly so. We believe strongly that the case
was rightfully decided, and that Judge Panner will be upheld by the 9th Circuit
Court of Appeals.

AT&T wrote in response to Judge Panner's decision,"... the real losers are like-
ify to be the citizens of Portland and Multnomah County." Portland strongly believes
that large corporations should not be able to dictate local policies by threatening
citizens.

POLICY CONSIDERATIONS

In attaching an "open access" condition to the AT&T transfer, the Portland Coun-
cil was acting to carry out longstanding pro-competitive policies that to us were just
common sense. We did not want to repeat the mistakes of the early 20th century
at this dawn of the next and create new monopolies in our rush to develop new tech-
nology. We have long understood that national policy in the U.S. directs us to pro-
mote competition, deregulation, and an open and accessible marketplace in commu-



nications and Internet access. While cable companies have control over much of the
capacity on their system, this Congress wisely, and from the beginning, required op-

_ erators to set aside channel capacity for use by others. The leased access provisions
of the Cable Act are an example of such provisions. What is more, Congress made
it clear that additional requirements could be imposed, where appropriate. It made
it clear that the provisions of the Cable Act did not immunize operators from the
antitrust or unfair competition laws. Localities were authorized to prevent mergers
that would result in a reduction in cable service. The legislative history made it
clear that localities weren't prevented from establishing third party access require-
ments for data services. Moreover, these provisions are consistent with a decisions
the Congress and the states have made in a number of areas, where one entity con-
trols dominant and critical facilities. So, for example, as states have moved to de-
regulate electricity, local power companies have been required to open their facilities
to others so that competition can proceed fairly at the local level. In passing the
1996 Telecommunications Act, Congress imposed special burdens on incumbent local
exchange carriers to open their networks to competitors. By the way, these are not
"common carrier" requirements-they are not imposed on all common carriers, after
all. Rather, they are requirements imposed given the current, critical nature of the
facilities involved. Extending a similar, nondiscriminatory open-access policy to
cable services is only common sense at a time when the cable industry, still a mo-
nopoly in most markets, has specifically declared its plans to roll out a major new
platform for offering customers high-speed internet access.

Moreover, "mega-mergers" in both the cable and telephone industries are creating
the specter of dangerous concentration in the ownership of media and technology.
This is especially serious if ownership is concentrated among only a few companies
who end up being the "gatekeepers" to the Internet. At this time, as you know, by
the FCC's own method of counting, AT&T is poised on the brink of controlling al-
most 65%-nearly two/thirds of the cable TV households in the nation-as a result
of its acquisition of TCI and its other pending acquisitions (e.g. MediaOne). Simulta-
neously, the cable industry has made no secret of its plans to ensure that only "one
cable operator per city" will be the rule and not the exception throughout most of
the nation. As of June 1, 1999, all cable services in Portland are now controlled by
AT&TfJCI. If the cable industry has its way, then by this time next year only New
York and Los Angeles will have more than one cable company operating within
their borders.

None of this strikes us as in the public interest. This trend in the cable industry
also means that an "open access" condition becomes more important than ever be-
fore, as HR 1686 properly recognizes. We are very hopeful that Congress will exer-
cise its authority to act in this area. With more than a million cable internet modem
subscribers projected by year end 1999, the timing on this issue has never been
more important.

The timing is particularly important because of the contradictory messages we
have been receiving from the Federal Communications Commission. Many of you
are aware that the Chairman of the FCC has criticized the Portland decision. We
believe the criticism is wrong, and based on misinformation about how the Portland
condition would operate, and based on misinformation about what local govern-
ments are doing. We will be working with the FCC, if the Commission will work
with us, to clear up these understandings. However, we see little prospect that the
FCC will commence a rulemaking to actually investigate open access or that it could
complete such a rulemaking in any reasonable time. More importantly, the cable in-
dustry has made it clear that it does not believe that the FCC has legal authority
to act in this area. So, even if the FCC took action, the FCC would be facing some
of the same challenges that Portland is facing. Congressional action now can pre-
vent years of delay in opening up the Internet. And, as we all know, allowing AT&T
and TCI to have such a headstart has enormous consequences in an Internet econ-
omy. One economic analyst, Scott Cleland, has suggested that it could skew invest-
ment in the Internet dramatically; that is not surprising, given that the status quo
in our Internet economy assumes every competitor has open access to consumers.
That is why we are very pleased that HR 1686 has been introduced.

Because the cable industry is widely promoting a number of misunderstandings
about the "open access" issue, I thought I would share with you our candid thoughts
on the current state of the issue, as follows:

1. The issue is not going away. This issue is not going to go away. No matter
how much AT&T and the cable industry pursue their strategy of trying to
isolate, confine, and minimize the Portland ruling, the issue is already
spreading rapidly as governments and consumers realize the stakes. Many
jurisdictions around the nation are looking seriously into this issue right



now, and more local action can be expected. Moreover, most knowledgeable
and detached analysts agree with us that the 9th Circuit Court of Appeals
will uphold Judge Panner's decision.

2. Open access has nothing to do with "regulating the internet." The cable indus-
try's arguments that "open access" equals "regulating the internet." are pat-
ently wrong. They are wrong because open access is designed to open up, not
shut down, internet access. A very dangerous cable industry bottleneck to
high speed internet access will occur unless prompt action is taken. This be-
comes even more urgent when the FCC appears to be standing idly by on
this issue. The lack of "open access" on the cable platform could in the long
run damage internet development and accessibility far more than any short-
term re-engineering necessary to implement open access.

3. Cable modem internet access is growing dominant. Cable modem technology
has been known and used for more than a decade, by our city and many 0th-
ers. Since the Internet became more widely available in the 1990's, and as
internet commerce has grown in the last two years, cable modem technology
has now been developed and refined more than ever before to accommodate
widescale Internet access. Analysts now project almost a million cable
modem users by the end of this year. Yet, unless action is taken, those users
and future users will be held hostage to the affiliated internet provider of
the cable industry. This cannot be a good result for anyone, since it will nat-
urally stifle innovation, frustrate price competition, and isolate cable modem
customers from a truly competitive marketplace. The Los Angeles Times in
March of this year cited a Forrester Research study that concluded that by
2002, cable modems will occupy 86% of the wireline broadband market, and
that the slower and less widely-available broadband access from the tele-
phone industry (known as Digital Subscriber Lines or "DSL") will occupy
only 14% of the market. Clearly, the time to act to "open the gates" to the
internet, is now.

4. "Open access" will not impede internet investment in the long term. Some in-
vestor groups led by the cable industry have vastly overstated the "threat to
investment which allegedly will occur if "open access" is required. A number
of reputable economic studies have confirmed what common sense tells us:
offering consumers a choice of high speed internet services from a variety of
Internet Service Providers ("ISPs ) sfiould increase demand and enhance the
business case for cable operators, no- detract ,rom it. Even the staff of the
City of Los Angeles, who have initially put forth a slower approach than
Portland would recommend, have agreed with us that demand for internet
bandwidth is insatiable, and that "it is difficult to imagine how, in the long
term, the winners will be anyone other than those who deploy their facilities
despite the costs of complying with new regulations." Moreover, most U.S.
cable systems are being rebuilt for competitive telephony and internet access
even as we speak. This investment is in most cases already committed, and
you can ask any Wall Street analyst if there has been caution or reticence
in Internet-related investments lately, whatever regulatory environment is
projected.

5. Local governments do not favor differing technical standards. The allegation
by the cable industry that local governments want to impose "30,000 dif-
ferent technical standards" for the internet or for the cable modem platform
is simply false, and appears designed to cloak a relentless demand for mar-
ket domination.. Portland wrote its "open access" provision in a "technology-
neutral" manner, as the federal court recognized. We simply required that
the industry not discriminate against unaffiliated internet providers, and left
the means of implementation to the cable industry and its engineers. We
continue to recognize that developing technical standards is the job of the
cable industry, and is best overseen by the FCC with assistance from inter-
ested local governments. But it is NOT the cable industry's job to-in ef-
fect--dictate national communications policy by means of selecting its own
self-interested technology designed for maximum profit and monopoly mar-
ketplace share. Instead, it is the job of Congress, the FCC, and local govern-
ment-working together-to support and take action to ensure the continu-
ation of an open and competitive communications marketplace. That is pre-
cisely what current communications statutes provide for: authority for fed-
eral, state, or local governments to take action to promote competition. This
is what Portland did, and this is what the federal court has upheld.

6. Op n access is important to local communities. Citizens support open access.
Nobody wants a monopoly to control high-speed access to the internet. Open



access is important to local businesses. The two largest internet service pro-
viders in the state are located in downtown Portland. They provide high pay-
ing jobs in an environmentally friendly industry. That's just the kind of busi-
ness local governments want.

CONCLUSION

In the final analysis, "open access" on cable internet modems is not a new form
of regulation. Instead, "open access" means open markets-not regulation. Open ac-
cess means competition-and not monopoly. The essential nature of 'open access' is
to encourage the continued growth of an unfettered, unimpeded, vibrant Internet-
with many choices available on many platforms. Not only would we oppose any reg-
ulation that would produce an opposite result, but we are happy to be joined in this
view by members of Congress from both parties, and by many major national indus-
try and consumer groups.

It is my belief that the importance of this issue transcends the business plans of
the cable industry, the ISP industry, and the telecommunications industry as a
whole. The need or the Inteniet to remain open and competitive is a fundamental
matter of national communications policy. It can and should be addressed both na-
tionally and locally, just as the law now provides. However, because of the current
environment, a unique opportunity now exists for Congress to assist local franchis-
ing authorities in providing the roadmap for ultimate national action on this critical
issue. The Internet Freedom Act of 1999 is a positive step in the right direction.

Ultimately, the need for Open Internet Access For All can t be stressed too strong-
ly. Home access to the Internet for most people for at least the next few years will
continue to depend on the existing two wires already built to most homes in Port-
land and everywhere else: the telephone wire (narrowband), and the cable wire
(broadband). Despite niche availability of wireless or other options yet unknown in
some markets, most folks (rich and poor) will depend on the cable and telephone
wires already connected to their homes. And these two wires will continue, in our
best judgment, to provide the most common means of mass access to the Internet
for most citizens.

Experts have explained to us that broadband cable is particularly suitable in
terms of technology, speed, and capacity to carry the ever-more-dense Internet con-
tent (particularly multimedia) that is becoming a necessity (by any objective meas-
ure) for adequate access to the Internet now and in the immediate future. Oddly
enough, however, what AT&T and TCI are telling you is that we should adopt poli-
cies under which the slower wire should be open, while the more robust facility
should be the private domain of cable providers. I am pleased that Congress has
recognized that special requirements should be imposed on incumbent local ex-
change carriers because of their market position; but I do not believe that we can
ignore the market position of the cable industry.

If the current policy pronouncements of federal law have any real meaning, then
open access is more than justified. Prompt action by Congress will contribute signifi-
cantly to ensuring that all of our nation s cable networks are designed, constructed,
and equipped for a competitive, open communications platform. In this way, the
broad pro-competition pol icy language of national communications law can truly be
fulfilled.

I have this final, substantive suggestion for you: should Congress adopt an "open
access" provision, that provision should be as clear and simple as possible. If the

rovision effectively requires lengthy litigation to implement, many of the potential
enefits may be lost. ,
Ultimately, the principle underlying "Open Access" is simple: consumers should

have choice. This means choice for the widest possible variety of choices, prices, and
providers for increasingly critical high-speed access to the Internet. We hope that
Congress will step up and join us in upholding this simple principle.

Mr. HYDE. Mr. Cleland.

STATEMENT OF SCOTT CLELAND, MANAGING DIRECTOR,
LEGG MASON PRECURSOR GROUP, WASHINGTON, DC

Mr. CLELAND. Mr. Chairman, thank you for the honor of testify-
ing. The views expressed here are mine alone. I would also like to
commend Congressmen Goodlatte and Boucher for their bills.

First, I have two brief insights from a market perspective. In
general, investors are very wary of any legislation because what it



does is increase uncertainty. And they dislike uncertainty. How-
ever, the-and also the proposed legislation, I think, will probably
have a marginal effect on the overall level of investment in
broadband.

I don't think either open or closed access will substantially slow
broadband deployment investment overall. However, it could have
a very large effect over how investment moves between industries.

Second, I would like to offer some questions and some comments
from the peanut gallery.

Why has cable closed Internet access to competitors and why are
they limiting streaming video to 10 minutes? I believe that cable's
deregulatory rhetoric is a Trojan horse designed to divert attention
from what is really going on, and that is reducing the potential for
more competition to cable.

The Goodlatte-Boucher bills recognize that there is more than
one threat to the Internet than government regulation. There is
also the threat of anticompetitive behavior by owners of scarce
broadband conduit. While it is always wise for government to let
markets work and not regulate, this committee also regulate-also
recognizes that the market works best when everyone is free to
compete and innovate. Both bills recognize that you do not have to
compromise on competition or nondiscriminatory access in order to
deregulate. The bills employ a wise nonregulatory antitrust en-
forcement approach.

Now, it appears from the tenor of this debate that somehow de-
regulation and infrastructure deployment are supposed to be more
important public policy goals than promoting competition or pro-
tecting consumers. Now, I have been trying to find what congres-
sional action or what FCC decision reordered those priorities-I
can find none-what decision officially endorsed that the trade-off
of the end of deregulation and broadband deployment justify the
means of reducing competition and safeguarding consumer interest.

Now, if you listen to this debate a lot, one could get the false im-
pression that cable was already deregulated and cable had no mar-
ket power. Well, Congress in fact has found that the cable industry
has anticompetitively used its scarce conduit control to stifle com-
petition in several markets.

Congress created program access to foster DBS competition. Con-
gress created must-carry access to foster broadcast competition.
Congress created leased access to foster video programming com-
petition. Congress created navigation device access to foster cable
equipment competition.

Now, cable-open access for Internet, it doesn't appear to be a new
or isolated problem.

Now, finally what is at stake in this debate? I think we are at
a major fork in the road on this Nation's policy toward competition,
toward convergence, toward Internet, and toward electronic com-
merce. Will the Nation continue down an open procompetitive road
it has traversed for the last 30 years or will the Nation now divert
to a less competitive road in the future?

In conclusion, I have four more questions. Very important first
one is will the Internet technology be allowed to compete with
cable? By way of analogy, think of the Internet as the next DBS.
Will the government enable Internet competitors to compete



against cable with open access as the government enabled direct
broadcast satellite to compete against cable with program access?
Without an open access, there can't be competition.

We have 10 million DBS consumers in the last 6 years because
of what Congress did in 1992. Open access offers a phenomenal in-
crease in consumer choice for video programming. That is what it
is all about. If somebody can be a competitive microprogrammer
and offer different programming to consumers, consumers are going
to love it.

Another question, will cable be allowed to corner part of the
high-end residential e-commerce market? In other words, will
scarce conduit market power be allowed to be vertically leveraged
into Internet content and into e-commerce?

Third question. Will the government keep the unregulated Inter-
net separated from the regulated infrastructure? Or are you going
to allow cable to merge itself with the Internet in order to se1f-de-
regulate?

And the last question is, will the FCC continue a schizophrenic
policy of hyperregulating the local telcos' last mile, while taking a
ook-the-other-way policy toward the cable's last mile? This sends

the marketplace very mixed signals and will lead to skewed invest-
ment, a broadband duopoly, not a competitive marketplace.

Thank you, Mr. Chairman, for the honor of testifying.
Mr. SMITH OF TEXAS. {Presiding.J Thank you, Mr. Cleland.
[The prepared statement of Mr. Cleland follows:I

PREPARED STATEMENT OF SCOT CLEI.AND, MANAGING DIRECTOR, LEG(c MASON
PRECURSOR GROUP, WASHINGTON, DC

Mr. Chairman, thank you for the honor of testifying before your Committee on
"The Internet Freedom Act" and the "Internet Growth and Development Act of
1999."

I am Scott Cleland, Managing Director of the Legg Mason Precursor Group s . The
views expressed here are mine alone. I request that my full written testimony be
printed in its entirety in the hearing record.

By way of introduction, I am not a traditional Wall Street sell-side analyst who
analyzes companies or recommends the purchase of stocks. For Legg Mason, I run
an investment research group that tracks regulatory, technological, and competitive
developments in the communications, technology and e-commerce sectors for large
institutional investors. Unlike most of Wall Street, we do not focus on what will
happen in the next quarter. We focus on trying to anticipate major investment-rel-
evant change coming in the next three-18 months

In that context, I offer the following insights and observations in hopes that they
will be useful to the Committee in its deliberations over "The Internet Freedom Act"
and the "Internet Growth and Development Act of 1999."

I. INVESTMENT AND) MARKET PERSPECTIVE

In general, investors are wary of almost any proposed legislation or regulation be-
cause it increases uncertainty-which investors dislike. However, investors are not
much different from the old political adage wheree you stand, depends on where you
sit." Where investors stand on proposed legislation often depends on what they own
in their portfolio. It is important for this Committee to appreciate that its action
or inaction on this proposed legislation will have a marginal effect on the overall
level of investment, but it could have a large effect on how investment dollars move
around within the marketplace.

Market's Perception of Cable: I believe that the market's current very positive out-
look for the cable industry rests on three primary assumptions at the heart of the
open access debate.

(1) Cable enjoys the best broadband, multiple-service, consumer pipe to the
home.

(2) The cable pipe won't be opened up to competition by the government.
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(3) Cable will be able to vertically leverage its video market power and cus-
tomer base into the Internet and e-commerce.

Moreover, the market largely assumes the best case right now about cable's story,
that all the new proposed services will pan out in full. The market loves a growth
story that faces little competition. In other words, the market views cable's glass
as half full.

Market's Perception of Local Telcos: In contrast, I believe the general market per-
ception of the local telcos has been different. Despite the local telcos' positive finan-
cial performance since the Telecom Act passed, investor fears of increased competi-
tion continue to cloud the local telcos' overall growth outlook. In other words, the
market views the local telcos' glass as half empty.

For very different reasons, this Committee's proposed bills cut to the heart of both
these industries' growth outlooks and the market's perception of them.

II. THE DEREGULATORY "TROJAN HORSE": IT'S ALl, ABOUT PREVENTING COMPETITION.

Why has cable closed Internet access and limited streaming video to 10 minutes?
Cables deregulatory rhetoric appears to be a 'Trojan Horse" to divert attention from
the main event-reducing the potential for more competition to cable.

A. There's More Than One Threat to the Internet: Both HR1685 and HR 1686 rec-
otnize that there is more than one threat to the Internet than just government regula-
tion-but also anticompetitive behavior by owners of scarce broadband conduit.
While it is wise for the Government to let the market work and not regulate, this
Committee has also recognized that the market works best when everyone is free
to compete and innovate.

Both HR1685 and HR 1686 recognize that one does not have to compromise on
competition and nondiscriminatory access to deregulate. The bills offer the Bells data
deregulation without compromising the procompetitive principle that the Bells must
still provide nondiscriminatory access to their 'last-mile" facilities. The Committee's
bills take a nonregulatory antitrust approach: "Prohibition of Anticompetitive Behav-
ior or Contracts:" The bills oppose "restraining unreasonably the abihty of a service
provider from competing."

Who Decided to put Competition in the Backseat? It appears from the tenor of this
debate that somehow deregulation and infrastructure deployment are now supposed
to be more important public policy goals than promoting competition and protecting
consumers. Once again, what congressional action or official FCC ruling reordered
these priorities? What decision officially endorsed the trade-off that the "ends" of de-
regulation and broadband deployment "justify the means" of reducing competition
and not safeguarding consumer interests?

B. Deregulatory Misinformation: If one were to listen to much of the current de-
bate, one could get the false impression that the cable industry already was deregu-
lated and that government did not believe cable had market power. In fact, Con-
gress has effectively found that the cable industry has anticompetitively used its
scarce conduit control to stifle competition in several markets.

Program Access: In the 1992 Cable Act, Congress found that cable was discimi-
nating anticompetitively against satellite broadcasters, and legislatively obligated
cable to provide satellite competitors with nondiscriminatory access and prices to
cable programming. That "regulatory" "open access" to cable programming promoted
competition and has provided more than 10 million Americans a competitive choice
of video distribution supplier in about six years.

Must Carry and Retransmission Consent: The 1992 Cable Act policy was to "en-
sure that cable tele ision operators do not have undue market power vis-a-vis video
prograinmers and consumers." Congress recognized cable's market power over local
TV stations, so Congress gave local TV stations the legal option to either choose"must carry" of their broadcasts or to choose a commercial negotiation through the
legal process of retransmission consent.

Leased Access: "To promote competition in the delivery of diverse sources of video
programming and to assure that the widest possible diversity of information sources
are made available to the public . . ." section 612 of the 1992 Cable Act obligated
cable operators to make 10%-15% of their system capacity available for commercial
use (resale) because competitors did not have sufficient alternative ways to distrib-
ute their product.

Competitive Availability of Navigation Devices: In the 1996 Telecom Act, Congress
worried that cable's market power over cable equipment was stifling competition
and passed section 629 to "assure the commercial availability to consumers . . ."
of cable- equipment. Cable can still sell equipment to consumers, but it can not
charge a price that is "subsidized" anticompetitively by its cable service. Congress
effectively created for consumers an "open access" market for cable equipment. It



also created a regulatory sunset of this provision when the FCC finds the market
for video programming and video equipment is "fully competitive."

Continuation of an Anticompetitive Pattern? Few are now advocating "deregulat-
ing" cable from any of these procompetitive cable obligations described above. Is
that because consensus still supports procompetition policies which protect against
a widely appreciated pattern of cable anticompetitive behavior? Cable open access
is not a new or an isolated problem. It is a continuation of a long and clear pattern
of commercial behavior to reduce competition.

Internet access is a new market that largely came into being after passage of the
1996 Telecom Act. Both HR1685 and HR 1686 implicitly recognize that this new
form of cable anti-competitive behavior may have to be addressed legislatively
again.

Ill. VltY IS OPEN ACCESS IMPORTANT?

The issue of cable open access is much more than an industry squabble or a regu-
latory food fight. In fact, whether the cable plant is open or closed to competitive
access is a major fork in the road for this nation's policy towards competition, con-
vergence, the Internet and electronic commerce. Will the nation continue down the
open pro-competitive road it has traversed for the last 30 years, or will the nation
now divert to a new more closed and potentially anticompetitive road in the future?
This is not just about ISPs and "last mile" access. It is even more importantly about
vertical linkage of backbone, access, content, and e-comnierce.
What's at Stake?

A. Will Internet technology be allowed to compete against cable? By way of anal-
ogy, will the government enable Internet competitors to compete against cable with
open access as the government enabled Direct Broadcast Satellite (DBS) to compete
against cable with program access in 1992?

In all the hype about the Internet and e-commerce, do not forget that about 99%
of cable's revenues are still video-related. Cable does not want more programming
competition from Internet players. Open access offers a massive increase in con-
sumer video programming choice as technology develops over time (i.e., enabling
users to stream video). Instead of having to buy entire -packages of programming
from cable, Internet competitors could offer micro-programming packages so con-
sumers could buy only the programming they want, when they want it, and how
they want it. Most consumers use and want only a fraction of the channels they are
forced to buy in a package. If consumers could choose only what they want to see,
ultimately no one would have to pay for programming they do not want or support.
If consumers wanted to, they could dramatically either decrease or increase their
cable bill depending on their individual viewing choices. Almost everywhere else in
the economy, the Internet is empowering consumers with more choice. Closed cable
access would allow cable video programming to increasingly become an island-im-
peding outside Internet innovation.

With open access, cable-broadband Internet Service Providers (ISPs) could become
a very different industry than their telco-narrowband ISP brethren. Higher speeds
could create an entirely new and more competitive video marketplace. Look at how
the Internet and e-commerce has flourished because of local telco open access.
Broadband ;nternet competitors on cable probably will be less like today's ISPs,
which thriv,3 primarily only on Internet access, e-mail, and customer service, but
will also offer competitive programming as Competitive Internet Video Programmers
(CIVPs).

B. Will Cable "Corner" the High-End Residential E-Commerce Market? Will con-
duit control content and e-coramerce?

Competition Is an Antidote for Market Power: The government has used the intro-
duction of competition to mitigate the potential for the local telcos to leverage their
local market power vertically into adjacent markets.

" The government opened telephone customer premise equipment to competi-
tion, leading to a flourishing competitive market of multiple vendors for inter-
operable devices that hook up to phone lines.

* Since the late 1960s, the government has consistently maintained a policy of
keeping the regulated communications infrastructure separate from the un-
regulated computer, data, and now Internet markets-by ensuring non-
discriminatory access to the network. The result is a flourishing competitive
market of more than 6,000 ISPs and tens of thousands of e-commerce compa-
nies.
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" The breakup of AT&T and the associated nondiscriminatory access policy has
led to robust long distance competition and more than 10 national Internet
backbones.

" The Telecom Act has promoted local competition and nondiscriminatory ac-
cess, which has led to the creation of dozens of competitive local exchange car-
rers.

Bambis in the E-commerce Forest? Because there are multiple layers of competi-
tion and nondiscriminatory access policies between the local telcos' "last-mile" mar-
ket power and the Internet, to date, e-commerce companies have not had to worry
about a fair unfettered access to their residential customers. In other words, there
are tens of thousands of e-commerce "Bambi" companies that currently don't worry
about conduit players being able to steer their best customer segment away from
them to a cable "preferred' provider. They focus on content, commerce and cus-
tomers, and assume they will always have access to infrastructure and their cus-
tomers. Most e-commerce "Bambis" are still naively unaware that there is danger
in the e-commerce forest that could lead to the capture of their potential high-end
customers by locking these customer into infrastructure and exclusive service before
these e-commerce companies ever have a chance to sell to them.

Reducing Com petition and Leveraging Market Power: Contrast the nondiscrim-
inatory competitive approach of the telco "last mile" into 98.5 million American
homes with cable's discriminatory attempt to reduce competitive access to the na-
tion's other ubiquitous "last mile" into 66 million homes.

Cable's closed access policy enables cable to vertically leverage its market power
more freely into e-commerce. Unlike the telecom competition that is designed to
limit a local telcos' market power, cable is limiting competition to leverage its mar-
ket power. For example, cable has contractually established a monopoly distributor
of cable Internet access @Home/Road Runner, to ensure no competition from the
6,000 ISPs or the several dozen competitive local carriers. Cable also discriminates
by not allowing competitive backbone providers to carry its Internet traffic. @Home/
Road Runner also forecloses Internet video programming competition by limiting
any streaming video to less than 10 minutes in duration. The absence bf competition
in cable's intermediary markets combined with ownership of a preferred content and
e-commerce portal (i.e., Excite), provides cable the real potential for exercising its
market power into the high-end residential e-commerce market.

If cable:

(1) continues to enjoy a dominant share of the residential broadband market
(currently cable s broadband market share is 90%+);

(2) can prevent intermediary competition for competitive access; and
(3) can leverage exclusive Internet access with Internet backbone transport to

gain a powerful incumbent "default" advantage over competitors;

then cable would be able to substantially lessen competition by effectively limiting
their competitors' addressable market. In effect, cable could "corner" a substantial
portion of the high-end residential broadband e-commerce market for itself and its
"preferred" e-commercepartners.

C. Will Government Keep the Unregulated Internet Separate From Regulated In-
frastructure, Which Has Been Key to its Success and Growth to Date? In other words,
will the unregulated "virtual" world of the Internet and e-commerce remain sepa-
rate from the regulated physical infrastructure businesses?

The Internet Is Separate: The Internet is simply a universal communications lan-
guage that links any type of electronic device over any carrier's physical infrastruc-
ture, to deliver any type of information (text, data, graphics, voice or video). In ef-
fect, the Internet "delinks" communications from the physical technology. In the
past, communications was driven by the physical hardware technology: phone, radio,
TV, cable, wireless, or satellite. The Internet is not the physical infrastructure, but
the virtual and boundaryless world of communications and e-commerce that rides
on top of the various technologies.

Cable Self-Deregulation? Cable is trying to reverse more than 30 years of commu-
nications/computer regulatory separation by self-declaring that cable infrastructure
and the Internet are one andthe same. Cable is trying to "relink" its infrastructure
to the Internet in order to cloak-itself in the deregulatory rhetoric of the Internet.
However, in Congress' much-touted deregulatory Internet policy statement in the
Telecom Act, there is no mention of cable or any other infrastructure player. Despite
the current confused debate, I can find no place in which Congress or the FCC af-
firmatively and officially decided that cable was the Internet and, therefore, cable
infrastructure should be "unfettered by Federal or state regulation."



D. Schizophrenic Infrastructure Regulation Diverts Convergenct. There could not
be more of a stark regulatory contrast than the competitive policy the FCC a plies
to the telcos and to the cable industry. The FCC is polarizing residential broadband
investment by hyperregulating the telco monopoly pipe using the broadest regu-
latory interpretation of the law and taking a laissez-faire approach toward the cable
monopoly using the narrowest interpretation of the law. Apparently, the FCC has
opposite definitions of competition depending on who is on the receiving end.

" Current "activist" telecom broadband competition policy is to:
(1) demonopolize by promoting competition on an open, shared network at

wholesale prices;
(2) encourage access investment and innovation by Internet competitors;

and
(3) prevent the incumbent from anticompetitively cross-subsidizing or

leveraging market power vertically.
" In contrast the current "look the other way and hope" cable broadband policy

is the opposite:
(1) it fosters a duopolization by allowing cable a closed proprietary network

at retail prices;
(2) it discourages competitive investment and innovation by Internet com-

petitors; and,
(3) it allows the incumbent to cross-subsidize and leverage market power

vertically.
Long-Standing Open Access Precedent: Since 1966, the government has had an on-

going regulatory proceeding, Computer Inquiry, whereby it has tried to reconcile the
convergence and interdependence of communications transport and enhanced data
processing technologies by keeping them separate to the extent possible for regu-
latory purposes. Neither the 1992 Cable Act, nor the 1996 Telecom Act, nor the
World Trade Organization Telecom Agreement specifically anticipated the emer-
gence of cable as a primary broadband data "last-mile" carrier. In the absence of
specific legal language, cable has lobbied furiously for political self-deregulation
from the long-standing, bipartisan and international consensus supporting the pro-
motion of competition to monopolies and the policy of nondiscriminatory access (i.e.,
open networks). I can find no vote or official policy decision whereby the government
decided to reverse its consensus procompetitive, open network access policy and offi-
cially and explicitly decided that the cable "last-mile" should be closed to competi-
tion in order to spur deployment.

Mr. Chairman, thank you again for the honor of testifying before your Corhimittee
on this important subject.

Attachment: "Too Rosy an Outlook for Residential Broadband Competition?" and
accompanying chart: "Precursor Watch3: Residential Broadband Deployment Out-
look."
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Mr. SMITH OF TExAS. Mr. Rosenblum.

STATEMENT OF MARK ROSENBLUM, VICE PRESIDENT FOR
LAW, AT&T CORPORATION, BASKING RIDGE, NJ

Mr. ROSENBLUM. Thank you, Mr. Chairman, members. It is a
pleasure to be here today to discuss H.R. 1685 and 1686. AT&T is
investing over $100 billion in cable systems to transform cable sys-
tems into new communications facilities that we think will bring
new technology and services to our customers. Our plan is to use
these facilities to compete in local telephone markets across the
country, offering competition to the incumbent monopoly telephone
companies, bringing lower price, better service, and for the first
time real choice to millions of residential customers.

One of these new choices is the broadband Internet access service
customers will be able to obtain from cable companies in partner-
ship with firms like @Home and Road Runner. These providers
have innovated and invested to build high-speed networks and
bring new content to cable customers.

Contrary to some rhetoric, these networks are not closed. Cus-
tomers can and do access any site on the public Internet through
these new services. There is no limit whatever on Internet access
or where customers can go on the Internet once they get these serv-
ices. All they do is get an additional choice. And we think they get
faster and better service than they could before.

Since AT&T unveiled its investment in cable, deployment of all
types of broadband access facilities has skyrocketed. DSL tech-
nology, that is the technology that turns a telephone line into a
broadband capable pipe, has been available for years, but it has
only been in the past few months that Bell companies and GTE
began accelerating their deployment and reducing the price for
these services; and we think that is in response to the competition
they sense coming from companies like AT&T.

Four Bell companies and GTE have announced that DSL service
will be able to serve as, many as 31 million consumers across the
country by the end of this year alone. These emerging competitive
forces are really the product of the competition from AT&T. The in-
vestment and innovation you see in the industry represent a huge
consumer and competition success story made possible by the 1996
Telecommunications Act, of which we think Congress should be
very proud.

What we are talking about today is bringing better service, bet-
ter price, and more choices to customers. This is the promise of the
Telecom Act, and I think it is the promise of the Sherman Act.
These laws have unleashed the explosion in competitive investment
by us and others, and it has made possible the competitive re-
sponse by the incumbents that is really what is going to drive de-
ployment of these new technologies to all customers.

If the past 3 years have taught us anything, it is that the cer-
tainty provided by the Telecom Act has stimulated this competitive
investment, without which the competitive response would not
have been made possible. We thus oppose allowing Bell companies
to provide long distance data services now before they open their
local ml rkets to competition as the 1996 act requires.



In addition, we think the bill marks a sharp and unwarranted
departure from established antitrust policy. Congress and the
courts have uniformly recognized that the Sherman Act is a law of
general application and special laws applying to special industries
have generally been rejected. This bill, in contrast, would impose
a special rule for a single industry creating a narrow inflexible
market definition and would bypass relevant case law. It would
deem individual broadband providers to have market power over
their own facilities, even though broadband competes with
narrowband and even though alternative suppliers can and do pro-
vide other broadband access capabilities.

The bill's unprecedented presumption of antitrust liability in
suits involving broadband Internet access we think would lead to
a litigation explosion. This would embroil the Federal courts in set-
ting the rates, terms and conditions for Internet access, leading to
regulation of the Internet that would seriously hinder the very in-
novation the antitrust laws are supposed to foster.

We think the discussion today really is not about whether cable
Internet network should be open. The choices and technologies that
competition will create assure that all firms have every powerful
incentive you can imagine to offer .,-rvices and features that cus-
tomers want.

In our case, we have invested over $100 billion in a new tech-
nology to try to bring choice to our residential customers. Virtually
all of these customers today, though, are already served by the in-
cumbent telephone monopolies or by the dominant Internet pro-
vider, AOL. If we don't offer them the service they demand, they
are simply not going to bring their business to us in the first place,
and we will never recover on our investment. If we don't meet their
needs, they won't come. This market reality should dictate the way
that markets and technology and consumer services develop. We
submit new laws that are hot necessary.

I respect very highly what Commissioner Sten and his colleagues
have done in Portland, but other cities around the country consid-
ering the same question came to the decision that it would be inap-
propriate to impose open-access requirements on cable providers
preferring instead to stimulate the deployment of our facilities hop-
ing that it would trigger deployment of competing facilities, and
that has occurred.

Commissioner Sten says national policy is required. Our reason
for opposing what happened in Portland, Mr. Ch airman, is not to
impose litigation costs on the people of Portland. They are our cus-
tomers. We just think that we can't afford to have individual cities
making individual choices in this very important area. We have got
a market, it is working, and we think the customer demand should
drive it. Thank you very much.

Mr. HYDE. [Presiding.] Thank you, Mr. Rosenblum.
[The prepared statement of Mr. Rosenblum follows:]

PREPARED STATEMENT OF MARK ROSENBLUM, VICE PRESIDENT FOR IAW, AT&T
CORPORATION, BASKING RIDGE, NJ

It is a pleasure to appear before this Committee today to discuss H.R. 1685 and
H.R. 1686. We commend the Committee for the leadership role it has played in the
last three years in ensuring appropriate enforcement of the antitrust laws in the
telecommunications industry.
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Before passage of the Telecommunications Act of 1996 (the 'Telecom Act"), invest-
ment in the cable and telecom industries was sluggish. Now, with the legal and reg-
ulatory certainty the Act provides, investors are flocking not only to cable providers
and incumbent monopolies, but also to competitive local exchange carriers, wireless
providers, and other telecom companies.

We at AT&T believe that government policies that encourage entry and invest-
ment by, and promote competition among, providers of broadband-services promise
enormous benefits to all Americans. AT&T has embarked on a mission of investing
the widest possible deployment of broadband technology and services to consumers.
For us, broadband technology is not merely an effort to promote high-speed Internet
access, important though that is. Rather, we've always been a communications com-
pany, and our plan is to use our broadband capabilities to compete in local phone
markets across the country, offering spirited competition to the incumbent monopoly
lo'-d exchange carriers-all resulting in lower prices, better service, and more
choices for millions of residential consumers. Our actions in the marketplace are ful-
filling the promise of the Telecom Act. We will use cable technology to provide local
phone service. We approach the issue of the proposed Goodlatte-Boucher legislation
from this perspective.

If we have learned anything in the few short years that the Internet has become
such an important part of the fabric of our national life, it is this: we cannot legis-
late technology. To do so would distort not only the workings of markets, but the
development of technology itself. Further, it would stifle investment-the very in-
vestment that permits entrepreneurs to develop and market powerful and innova-
tive new technologies. Competition among technologies, as well as among companies,
will lead to the quickest possible deployment of broadband senrices. We certainly
hope that high-speed access to the Internet through cable succeeds in the market-
place, but we know that will occur only through competition among cable, satellite,
and DSL providers.

Yet the proposed legislation would violate the most basic antitrust principles by
requiring Fcderal courts to ignore the reality of intense rivalry among alternative
broadband technologies. It would thus discourage, rather than encourage, invest-
ment and competition and harm rather than help consumers. Of course, any at-
tempt to replace the antitrust laws' traditional focus on case-by-case consideration
of the relevant markets and the competitive forces in those markets with inflexible
legislative determinations should be approached with great caution. But this is espe-
cially true in markets characterized by rapidly evolving technologies. There is sim-
ply no reason even to try to do so here. Market forces, buttressed by existing anti-
trust laws and specially-tailored regulatory protections-in particular, the Telecom
Act provisions designed to prevent the incumbent local telephone companies from
extending or abusing their monopolies-are a superior approach.

Since enactment of the Telecom Act, AT&T has led the telecommunications and
cable industries in investing billions of dollars to upgrade cable facilities to provide
Internet and local telephone servces-a risky proposition given that the dominant
local telephone monopolies and Internet providers have virtually all of the cus-
tomers today. But we and others are making those investments on the understand-
ing that the national policy embodied in the Telecom Act requires that we do our
part to foster the local phone competition that is the central promise of the Act.

Preserving competitors' incentives to make these investments is not simply impor-
tant in its own right. The mere announcement of our cable upgrades-and particu-
larly AT&Ths unnvalled public commitment to short-term and large-scale deploy-
ment-have, in turn, spurred the local telephone monopolies' and others to finally
deploy the broadband technologies they have had sitting on the shelves for years
and, equally important, to enter into commercial arrangements with Internet pro-
viders (notably AOL) to bring even broader choice to consumers.

The proposed legislation, in contrast, would denying the cable companies that
have largely stimulated these vibrant market forces the right to respond to market
forces in balancing customer demands, technology constraints, and legitimate net-
work congestion concerns and in pursuing commercially-negotiated arrangements of
their own. Ironically, this could only discourage both cable investments and the
long-overdue competitive response to those investments by today's dominant provid-
ers of Irternet and local telephone services.

That would be a very high price to pay, particularly given the reality of the mar-
ketplace. Competition will ensure that consumer demands for the services they want
are met. Any coble provider that fails to offer customers the services and choices
they demand w. simply lose in the marketplace. AT&T recognizes this reality, and
having committed more than $100 billion of its shareholders' resources to acquire
TCI and MediaOne and upgrade their cable facilities, is fully committed to making
sure that consumers are able to access the content of their choice-a point our
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Chairman, C. Michael Armstrong, has made publicly on numerous occasions. If we
don't give consumers what they want, they will simply go somewhere else-or, more.
precisely, given that we are just getting started here, stay somewhere else, which
is with the incumbent local phone companies.

Thus, the question here is not whether cable systems will be "open," but whether
new facilities and services that offer the most viable near-term hope for legitimate
local competition should be allowed to develop in accordance with customer demands
and market forces-rather than through protracted and costly litigation that will
discourage the very investment necessary to generate this rivalry and the ensuing
consumer benefits.

The remainder of this testimony is organized in two parts. First, it discusses why
we believe existing laws are more than adequate to address potential anticompeti-
tive conduct in the broadband area and that the proposed legislation is fundamen-
tally flawed. No new legislation is necessary to protect consumers of broadband
services. Moreover, tle proposed legislation is fundamentally flawed from the per-
spective of antitrust jurisprudence and economics. Second, we believe the proposed
legislation would in fact retard the rapid deployment of broadband technologies both
by placing unwarranted new regulatory constraints on cable companies and by re-
moving existing prote(tions against anticompetitive conduct by local telephone mo-
nopolies. By contrast, the best way to make sure that all consumers have access to
a variety of broadband technologies and services, including both cable-based systems
and systems provided by the local telephone monopolies, iis to allow market forces,
constrained by existing regulatory protections, to continue working.

The Existing Antitrust Laws Are Working
Regardless of one's perspective on the appropriate role of government in the de-

ployment of broadband, there would still remain many reasons to oppose attempting
to change the Federal antitrust laws in the manner proposed in this legislation.
From the perspective of antitrust law and antitrust economics, there are a number
of serious shortcomings in this proposed legislation.

First, this bill imposes an inflexible statutory definition of the relevant "market"
(the "broadband service provider market") which is inaccurate at best and more gen-
erally inappropriate. In the normal course, under well-developed case law, an anti-
trust plaintiff must prove- that the defendant has the power to control prices and
output and exclude competitors in a relevant market. The a propriate definition of
the relevant market is thus the starting point of traditional antitrust analysis. To
determine what the relevant market actually is, agencies and courts must consider
the facts as to whether customers have alternatives that effectively prevent a firm
from raising prices or limiting choice without losing business-in antitrust jargon,
the "elasticities."

This bill, in contrast, would foreclose the usual role that economic realities and
evidence play in this determination and force an artificial definition of the market.
Not only does the bill decree that broadband services are the relevant market- -even
though broadband Internet access services plainly compete with narrowband serv-
ices today-the bill further declares that the facilities of a single broadband access
provider constitute the relevant market. In essence, this bill would bypass relevant
case law and deem individual broadband networks to be "essential facilities" (i.e.,
those that are essential for competition in the relevant market) without finding any
ability to exercise monopoly power and notwithstanding that those seeking access to
such a network have alternative suppliers that can provide the same or similar high-
Ieed capabilities. This ignores long-developed precedent on the essential facilities

octrine by asserting a presumption of a Sherman Act violation based only on a
broadband access provider's legitimate business decision.

Problems with this statutorily-mandated definition will grow even worse as tech-
nology evolves in the coming years and even more alternative for communications
and broadband technology appear in the market. Rather than forcing Congress to
perpetually revisit this question of the appropriate market definition, therefore, the
easier and more logical course is surely to preserve traditional antitrust principles
and analysis by letting administrative agencies and courts determine the relevant
market in any enforcement or damages action.

Second, the bill's proposed new procedural rules in antitrust suits involving
broadband Internet access threaten to sow considerable confusion and lead to a liti-
gation and regulation explosion. For example, Section 102 of the bill establishes a
presumption of a Sherman Act violation any time a cable company that provides
broadband Internet access seeks to negotiate terms and conditions for access with
one ISP that are in any way different from those offered to any other ISP. But the
legislation is silent as to how this would work in practice. What does it mean to
say this is a presumption? What evidence would suffice to rebut it? What happens
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in Sherman Act cases after the applicability of the presumption has been estab-
lished. More fundamentally, the procedure envisioned in the legislation -would inevi-
tably enmesh the Federal courts in all 50 States in setting, overseeing and admin-
istering the rates, terms, and conditions for interconnection between literally thou-
sands of broadband and Internet providers. This is certain to be extraordinarily
costly and cumbersome. It would also foreclose the very innovation that the anti-
trust laws otherwise seek to foster by preventing new firms with new ideas from
investing in new approaches that may require different interconnection arrange-
ments.

Stated broadly, we are seriously concerned that the proposed legislation would
lead to sharply increased litigation, rather than healthy industry competition. The
bill creates the "presumption' of a Sherman Act violation any time a broadband
service provider merely offers more favorable terms or conditions to one ISP. This
presumption would apply without regard to whether this access was the result of
fair commercial bargaining between the parties or the need of broadband service
providers to recoup their investments. In effect, the bill would establish a new cause
of action for the more than six thousand ISPs every time a broadband provider en-
ters into an agreement with an ISP.

Because the bill gives special advantages to plaintiffs, defendants would have the
scales tipped against them. As noted above, the legislation is unclear regarding
whether the presumption of a Sherman Act violation is rebuttable and how defen d-
ants may challenge the presumption in court. It follows naturally that accepted pro-
cedural devices for quick dismissal of meritless litigation, such as motions to dismiss
or motions for summary judgment, would be difficult, if not impossible, for defend-
ants to obtain. This woul considerable' increase the costs of litigation for all parties,
as even meritless claims could proceed only to trial or settlement.

Finally, this bill marks a sharp departure from the philosophy that has animated
antitrust jurisprudence for over a century. The Sherman Act was intentionally writ-
ten in langage that is somewhat simple and general to ensure that courts have
adequate flexibility to respond to rapidly changing market conditions and to new
economic developments regarding the nature of the competitive process in particular
markets.' Moreover, courts have uniformly recognized that the Sherman Act is a
law of general application and is for the "protection of competition, not competi-
tors."2 Historically, the Federal antitrust statutes have been laws of general appli-
cation. Accordingly, courts have generally rejected special, narrow presumptions or
exceptions. Similarly, Congress has appropriately rejected prior legislative proposals
suggesting specific presumptions or exceptions covering the health care, transpor-
tation, and energy industries, even in the face of asserted public health and safety
rationales.

In sharp contrast, this bill is written in industry-specific and frankly protectionist
terms that are contrary to the pro-competitive spirit of long-standing Federal anti-
trust laws. Likewise, rather than giving competitors and courts the ability t0 re-
spond to new market conditions and to economic developments, it artificially dic-
tates the relevant market and decrees that each broadband provider's system is an
essential facility. Not only is this approach unprecedented, but the legislation would
prevent broadband access providers from demonstrating in court that actual com-
etition exists between or among different broadband companies and technologies.
n short, this bill would protect competitors at the expense of competition.
Surely Congress cannot desire this result: to adopt this legislation would retard

the competition among technologies that lies at the heart ot innovation. Any new
technology, by virtue of its newness, its challenge to the established way 3f doing
things, would be seen as a potential monopoly-a strong deterrent to innovation.
Towards the Broadband Future

Of equal importance to the consideration of the proposed legislation is the ques-
tion of whether this bill would further or retard an important public policy goal:
achieving the rapid deployment of all types of competing broadband technologies to
consumers. AT&T has a strong interest, shared by manyon this Committee, in en-
suring that this broadband technology is deployed quickly and widely to all types

'"The Sherman Act was designed to be a comprehensive charter of economic liberty aimed
at preserving free and unfettered competition as the rule of trade. It rests on the premise that
the unrestrained interaction of competitive forces will yield the best allocation of our economic
resources, at the lowest prices, of the highest quality and the greatest material progress, while
at the same time providing an environment conducive to the preservation of our democratic, po-
litical, and social institutions. But even were the premise open to question the policy unequivo-
cally laid down by the Act is competition." Northern Pacific Railway v. U.S., 356 U.S. 1, 4
(1958).2 Broun Shoe Co. v. United States, 370 U.S. 294, 320 (1962).
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of consumers. Regrettably, this bill, while intended to spur the deployment of ad-
vanced telecommunications services, would actually undermine the pro-competitive
policies of the Telecom Act in several important ways.

First, as explained above, competition, not regulation, provides the best incentive
for broadband deployment. In fact, had this legislation already been enacted, we
would not be witnessing the current dramatic explosion in competition to provide
consumers with high-speed Internet access. Since cable companies have entered the
broadband market, deployment of all types of advanced broadband services has sky-
rocketed. While DSL broadband technology has been around for years, the RBOCs
and GTE began stepping up their deployment and lowering their prices only in re-
sponse to the emerging competition from CLECs, cable companies, wireless, and sat-
ellite providers.

The FCC has noted that investment in broadband facilities by cable operators and
CLECs "spurred incumbent LECs to construct competing facilities." 3 Wall Street
analysts have likewise observed that competition from cable and CLECs is the pri-
mar force spurring incumbent LECs to increase their investment. 4 This appears to
be the case in markets around the country, where the ILECs have lowered their
prices and expanded their coverage areas in response to the entry of competitors. 5

Indeed, four RBOCs (SBC, BellSouth, U S WEST and Bell Atlantic) and GTE ex-
pect to be able to offer DSL service to over 31 million homes in their regions by
the end of this year. Competition keeps driving deployment ever faster and prices
ever lower. For instance, in January 1999, SBC accelerated its deployment timetable
by two years and reduced its price for 384 kbps DSL service about 30% to $39 per
month. Likewise in May 1999, U S WEST dropped its price for 256 kbps DSL serv-
ice 25%. to only 429.95 per month, making it a much more attractive offering.

Particularly since AT&T announced its intent to use cable systems to provide high
speed Internet access, deployment of all types of advanced broadband services has
skyrocketed. Having amassed a dominant share of Internet subscribers while ignor-
ing demand for broadband Internet access for years, AOL has now announced a se-
ries of initiatives with the RBOCs to provide high speed access over telephone lines.
Likewise, AOL has just announced a venture with Hughes to deliver broadband
service via satellites.

Second, the proposed legislation would directly undermine the pro-competitiverlicies of the Telecom Act that have accelerated investment in new state-of-the-art
ocal networks. As a direct consequence of the landmark Telecom Act, over 150 com-

petitive local exchange carriers (CLECs) are in business today, providing new jobs
and investing billions of dollars in the Nation's telecommunications infrastructure.

This progress, however, has not come quickly or easily and has still not brought
meaningful local competition to the overwhelming majority of Americans. Rather
than complying with the Act's market-opening requirements, the incumbent local
exchange carriers (ILECs) have opted to delay the onset of local competition by chal-
lenging the constitutionality of the Act and appealing almost every state and FCC
decision adverse to their interests, or by simply refusing to do what the Act plainly
requires. The ILECs continue to control 97% of their local markets, and the very

popularity of second lines devoted to data services has only served to reinforce this
I'vel of market dominance. Thus, new entrants and competitive companies continue
to face an uphill battle as they work and invest to make local competition a reality.

After almost three full years of litigation, having now failed in that effort, the
RBOCs and GTE are now asking Congress to reward their recalcitrance by making
exceptions in the Act for the provision of data services, including across LATA (local
access and transport area) boundaries. They claim that this legislative "relief' is
needed to foster broadband deployment.

3 706 NOI Report 42 & n.84.4
Eg, J.P Morgan Report titled "DSL: the Bells Get Serious: 1999 Promises to be the Year

of DS Deployment, March 19, 1999: "We detect a dramatic change in the attitude of the local
phone companies toward DSL deployment ... [Tlhere are several forces driving the local phone
companies to accelerate their DSI, deployment. Most notable is the rollout of cable modems by
cable companies ..."5 See, eg., Mike Farrell, PoeBell to Lower DSL Rates in Calif., Multichannel News, November
23, 1998. In other markets where cable operators have initiated broadband service, the incum-
bent carriers quickly tlolowed suit. For example, @Home launched service in San Francisco in
September 1996 and San Diego in May 1997, and Pacific Bell followed in November 1997 and
September 1998, respectively. See Pacific Bell's ADSL-Internet Access Packages Now Available
to 180 California Communities (visited March 18, 1999) <http-J/www.sbc.om/PB/News>. Like-
wise, after @Home launched service in Phoenix in May 1997 and Denver in June 1998, US
WEST followed in October 1997 and June 1998, respectively. See US WEST Launches Ultra-
Fast DSL Internet Service in Twin Cities; Continues Roll Out (visited March 18, 1999) <httpV
/www.uswest.com/com/insideusw/news/051398b.html>.
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Yet this claim is based on several false premises.
First, the Act is technologically neutral; its pro-competitive policies apply equally

to both voice and data. Recognizing that Americans deserve a competitive choice
both when they use the phone and log on to a computer, Congress made no distinc-
tion between voice and data traffic in the Act. The Act, like the 1984 antitrust de-
cree before it, encompasses all telecom services, and already provides the relief the
ILECs seek-when they open their local monopolies to competition.

Second, granting "limited" relief covering data is functionally equivalent to grant-
ing total, unconditional relief from the requirements of Sections 251 and 271 to the
ILECs. Over half of today's telecommunications traffic is data, and data traffic is
growing at 30% per year, according to the Dataquest research firm.6 Another esti-
mate has data "outgrowing voice 15:1," noting that "90% of data is long-haul rather
than local." 7

In addition-as the ILECs well know-with the advent of Internet Protocol (IP)
technology, the distinction between "voice" and "data" traffic, already blurred, is
quickly disappearing. Indeed, voice and data are transported over the same net-
work, not two distinct networks. As an SBC executive recently stated, "DSL is a big-
ger deal than high-speed access to the Internet; it's about renewing our networks."8

This view is supported by industry analysis: one report affirms that "[t]he tele-
communications industry is making a fundamental shift from circuit switched voice
networks with data overlays to packet switched data networks with voice over-
lays." 9 Thus, although the proposed legislation would exclude voice-only services
from this LATA relief, the reality is that under today's technology, there may be
no such thing as a voice-only service.

Far from fostering broadband deployment in rural and other underserved areas,
this legislation would actually hinder it. The ILECs have argued that legislative ac-
tion is necessary for the deployment of broadband in rural areas. In actuality, how-
ever, large incumbent monopoly carriers have been abandoning their rural cus-
tomers and selling off rural lines. U S WEST and GTE, in particular, have been
active in selling off small rural exchanges to concentrate on urban and suburban
markets; U S WEST alone has sold over 400 rural exchanges since 1994, while GTE
is currently shedding 1.6 million lines, including all of its wireline exchanges in
Alaska, Arkansas, Arizona, Iowa, Minnesota, Nebraska, New Mexico, and Okla-
homa. Notably, one securities analyst noted observed that "[wle believe the large
ILECs would be inclined to divest more rural properties if they judged that they
could do so without political fallout." 10 All this raises serious questions about the
commitment of the RBOCs and GTE to serving rural customers, with or without the
relief they seek in this legislation.

Moreover, the scope of this legislation is not limited to rural areas. For example,
provisions in the legislation would bar competitors from leasing DSL-equi pped lines
from the incumbents, limiting their ability to compete at all in rural or other areas.
Conclusion

In short, the market, properly constrained by existing antitrust and regulatory
protections, is working. Incumbent carriers are already responding to the pressure
of even modest market entry by new competitors, and the benefits of this rivalry
can only accelerate as new entry becomes more significant. In these circumstances,
the proposed bill can only do harm. Government should not tamper with this evi-
dence of a market that is working. Experience has shown that the best way to en-
courage broadband deployment is to encourage and ensure competition for local mo-
nopolies and Internet giants. In short, the Act is beginning to work just as Congress
intended; now is not the time to reopen the Act.

We respectfully urge this Committee to promote quick and wide deployment of
broadband technologies in the best way possible: by standing with the Act and exist-
ing antitrust laws and opposing efforts such as this legislation to rewrite them in
furtherance of narrow interests that are in direct conflict with the public good.

Mr. HYDE. Mr. Salsbury.

6 Kenneth Kelly, "The Shift to Data by Two Major U.S. Suppliers." Dataquest, Sept. 14, 1998.7Jack Grubman, "Review of Our Position on RBOCs: SBC & BEL will create most value,"
Salomon Smith Barney, March 9, 1999.8 Andrew Brooks, "SBC Accelerates Plans for High-Speed Net Lines," The Dallas Morning
News, June 16, 1999, at 4D.9 Kenneth Kelly, "The Shift to Data by Two Major U.S. Suppliers," Dataquest, Sept. 14, 1998.

'0 Michael J. Balh, r, CFA, and Tina T. Heidrick; "Harvesting New Value: The Rural Local
Exchange Industry," Legg Mason Equity Research, Spring 1999, at 16.
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TON, DC
Mr. SALSBURY. Thank you Chairman Hyde, Congressman Con-

yers, and members of the committee for the opportunity to speak
to you today about these two bills that seek to promote the growth
and development of the Internet free from unnecessary regulation.

While MCI WorldCom wholeheartedly supports these goals, we
cannot support either of these bills. Why? Not because MCI
WorldCom opposes open access on cable TV systems, which we
fully support, but because these bills would eviscerate a corner-
stone of the Telecommunications Act of 1996, the requirement in
section 271 of the act that the Bell operating companies must first
open their local markets to competition before they are allowed to
offer interLATA services.

Very simply, the threat to the growth and the development of the
Internet lies in the ability to use a monopoly in one market, such
as cable TV or local telephone service, to control high-speed access
to Internet services. Section 271 requires that the Bell company
monopolies must be eliminated before they could engage in any
such conduct.

I would like to offer a few specific observations for the committee
this morning. First, the Telecom Act does not prohibit the Bell com-
panies from offering interLATA data services indefinitely, only
until they open their local markets to competition. Once its mar-
kets have been open, a Bell company is entirely free to offer any
interLATA service. The only reason Bell companies cannot provide
interLATA data services today is that they have chosen to delay
opening their local markets, prolonging their ability to earn monop-
oly profits. Congress should not reward this choice, which has cost
consumers billions of dollars over the last 3 years.

Second, there is no question that local markets can be opened.
Under the leadership of the New York Public Service Commission,
we are hopeful that this-that the first State will have its local
markets fully opened to competition before the end of this year.

MCI WorldCom has worked very closely with the New York com-
mission to bring about this result. And, we are heavily invested in
its success. The message to the other Bell companies ought to be
to work to open your markets like Bell Atlantic is doing in New
York. Holding out the prospect of legislative relief from section 271
before the Bells open their local markets only encourages further
delays by them, and deters additional investment by competitive
local exchange companies.

I would add that New York and several other States have re-
quired the Bell companies to offer high-speed Internet access facili-
ties as an unbundled network element, something these bills would
undo.

Third, there should be no illusion that the interLATA relief these
bills would provide to the Bell companies can be limited to data
services. Within a few years, all voice and data services will use
the Internet protocol and will be indistinguishable to telecom
switches. Thus, what these bills propose amounts to a total gutting
of section 271 of the act.



Fourth, there is no public policy basis for interLATA relief as
sought by the Bell companies. The Internet is vigorously competi-
tive today. Virtually all consumers can choose from among many
Internet service providers and connect to them with a local or toll-
free call. More than 90 percent of all Americans can choose from
four or more Internet service providers today, which is certainly
more than you can say about local telephone service.

By the end of this year, estimates are that high-speed Internet
access via DSL or cable modems will be available to about half the
homes in America. And, while demand for Internet backbone capac-
ity is growing rapidly, there is no shortage of capacity and new
competitors like Qwest and Level 3 who are building new networks
to meet this demand. Since the Telecom Act became law in 1996,
Internet backbone capacity has grown from 1.2 terabits per second
to 21.7 terabits per second, a nearly 20-fold increase.

MCI WorldCom is supportive of the other goals of H.R. 1685 and
1686, most importantly insuring that providers of high-speed Inter-
net access via cable modems as well as incumbent local exchange
companies offer open and nondiscriminatory access to their local fa-
cilities. There is no policy justification for permitting cable tele-
vision operators to leverage their dominance in the delivery of
video services to restrict consumers' ability to choose freely their
Internet service provider. But, we cannot support any legislation
that effectively would repeal section 271 of the act, the key provi-
sion for opening local markets to competition, and section 251 with
respect to DSL services. Thank you.

Mr. HYDE. Thank you, Mr. Salsbury.
[The prepared statement of Mr. Salsbury follows:]

PREPARED STATEMENT OF MIKE SALSBURY, EXECUTIVE VICE PRESIDENT ANI) GENERAL
COUNSEL, MCI WORLDCOM, WASHINGTON, DC

Good morning. Thank you, Chairman Hyde, and members of the Committee, for
the opportunity to speak to you today about the far-sightedness of the Telecommuni-
cations Act of 1996, why that landmark statute is so much more than just a short-
term experiment, and why it should be preserved just as important benefits to con-
sumers are being realized. Inparticular, the provisions of H.R. 1685 and H.R. 1686
that would permit the Bell Companies to offer interLATA service before opening
their local networks to competition would break Congress' 1996 promise to consum-
ers, and to the telecom industry, to bring competition to one of the last remaining
monopolies in America-the local telephone market. These bills offer a legislative
solution to a non-existent problem, while ignoring the real problem: that three years
after the fact, the local markets for voice and data services are not yet open. The
solution to that very real problem is vigorous enforcement of the law Congress al-
ready has enacted, not new legislation seeking to reverse the pro-competitive provi-
sions applicable to the local telecom markets.

I am the Executive Vice President and General Counsel of MCI WorldCom. In ad-
dition to being a large long distance carrier, MCI WorldCom is the largest of the
facilities-based competitive local exchange carriers ("CLECs") and, through its
UUNET subsidiary, is one of the world's largest Internet Service Providers ("ISPs").
More than anything else, except perhaps the singlar vision and concerted efforts
of entrepreneurs like Bill McGowan and Bernie Ebbers, MCI WorldCom owes much
of its success-and, indeed, its very existence-to this nation's open and competitive
telecommunications markets. These markets did not simply spring to life unas-
sisted. It took the hard work of a whole host of policymakers-from Congress, to
the Reagan Justice Department, to the FCC, to a tenacious district court judge--
to pry open the previously closed, monopolistic markets for long distance services,
information services, and telecommunications equipment. If nothing else, this his-
tory demonstrates that free markets do not always become free on their own. Often,
government has a critical role to play in creating the necessary structure and
ground rules that allow previously-closed markets to flourish with full competition.
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The Telecommunications Act enhanced this legacy of competitive long distance
telecommunications and information service markets by mandating the end to mo-
nopoly in the local market as well. Congress could have simply enacted, by itself,
what is now Section 253 of the Act, which requires the state and local governments
to remove barriers to entry in the telecommunications markets. But Congress wisely
chose to go far beyond that simplistic approach. The '96 Act begins, as it must, by
acknowledging the fundamental and undeniable advantages of local cai-rier incum-
bency-from massive economies of scale and scope, to pervasive company name rec-
ognition. In order to break the local phone companies' chokehold over the infamous
"last mile" to and from nearly every ome and business in America, Section 251 of
the Act creates multiple pathways for competitive providers to enter the local mar-
ket. Whether on a pure facilities basis, or through unbundled network elements
("UNEs"), or through resale, the Act leaves it up to the individual competitor to se-
lect the most appropriate business model-and then, simply, compete. The genius
of the Act is that, once the incumbent LECs carry out their statutory obligations,
many competitors will be able to use these pathways to devise new and innovative
ways to provide low-cost, beneficial services to consumers.

Of course, it isn't quite as simple as that. Breaking the entrenched monopoly over
the last mile is a formidable challenge to even the most nimble competitor. This is
not surprising; after all, stretching back to the early 1980s, when the Reagan Jus-
tice Department crafted the landmark antitrust settlement decree that would be-
come the Modified Final Judgment (MFJ), it was well understood that the Bell Com-
panies and GTE, left to their own devices, would do what any other business in
their enviable position would do, namely, through a variety of anticompetitive prac-
tices, to first, foreclose competition in their own markets, while second, extend their
monopolies into adjacent markets, such as long distance and information services.
As a result, the M FJ created a virtual wall of separation between the Bell Compa-
nies' monopoly local services-viewed by many then as a natural monopoly-and the
newly-competitive world of long distance services, information services, and cus-
tomer premises equipment. The Bell Companies were forbidden to enter that com-
petitive world unless and until they could demonstrate they would cause no signifi-
cant harm to competition.

Now, fully fifteen years after the MFJ was first put into place, it is safe to say
that the long distance market is robustly competitive. At last count, over twelve
hundred companies-from giants like AT&T, to mid-sized national facilities-based
carriers, to the smallest resellers-are busily competing head-on to provide every
conceivable option in long distance services. Long distance rates have plummeted
more than seventy percent in that span, and are falling further all the time. Where
the Sunday afternoon phone call to a distant relative once was viewed as a momen-
tous and wallet-sapping proposition, today MCI WorldCom charges only a nickel per
minute. Innovations such as competitive collect calling services and "10-10" services
also have been developed. It is a similar success story with regard to the tele-
communications equipment and information services.

In passing the Telecommunications Act, Congress both recognized the salient pro-
competitive lessons of the MFJ, and sought to go beyond them. It was no longer
taken as gospel that consumers could never enjoy the fruits of competition in the
local telephone market. Instead, Congress directed the FCC to establish rules that
would end one of the last remaining monopolies in this country. In return, once the
Bell Companies complied with those market-opening rules, they would no longer be
limited by the long distance restrictions first imposed on them as part of the MFJ.
Instead, the Bell Companies would be permitted to provide all long distance serv-
ices-including interIATA services-within their home regions. It should be noted
that, from day one, the Act has allowed the Bell Companies to provide local and
long distance services anywhere outside their home regions, a significant oppor-
tunity that none of them has chosen to pursue. The Bell Companies hold the keys
to long distance in their own hands-once they decide to comply with the law, the
remaining interLATA restrictions will be gone.

As with the breakup of AT&T, it has taken concerted action by policymakers to
bring competition to a local telephone market where none has existed before. And,
while the final battle over monopoly is far from won, at least we can see promise
of victory from where we stand. As just one example, today there are 146 facilities-
based CLECs, serving some 4.4 million customers. This compares to just 13 competi-
tive local carriers before the Act was enacted into law.

Through the Telecommunications Act, Congress provided the critical tools de-
signed to ensure that access to last mile facilities is made available to competitors.
Congress rightly recognized that only competition delivers the best technologies, the
best service, and the best prices to consumers. Thus, Section 251(c) requires, among
other things, that incumbent LECs provide access to their network elements on an
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unbundled basis at cost-based rates. In this manner, the '96 Act ensures that new
entrants will be able to use the incumbent LECs' local network where necessary,
and that consumers would have the maximum possible competitive choices. Com-
petitors are obligated to pay the ILECs for every element, facility, and service they
use. In MCI WorldCom's view, Congress struck just the right competitive balance
three years ago. We have endured three long years of protracted litigation, which
ultimately has culminated in the U.S. Supreme Court upholding the pro-competitive
police choices made by Congress, and carried out by the FCC. It would be a grave
mistake to upset that delicate balance crafted by Congress and the Commission just
as consumers are beginning to see the fruits of competition.

Some may be surprised to learn that the Internet is another singular example of
governments successful affirmative efforts to create a vibrant free market where
none existed before. The federal government, at first unintentionally, laid the
groundwork for today's Internet through a variety of government-sponsored pro-
grams. In the late 1960s, the U.S. Department of Defense initiated its ARPA project,
culminating in the so-called "ARPANET" backbone. Through the 1970s and early
1980s, the Defense Department administereJ the ARPANET and allowed certain
users of other research and academic networks, such as CSNET, to interconnect and
utilize the ARPANET resources. In 1986, the National Science Foundation started
up its own NSFNET backbone and chose the "TCP/IP" protocol-developed by Vint
Cerf, now of MCI WorldCom, and Bob Kahn-the very lingua franca of the Internet.
The government also ramped up its management role and bore many of the costs
of deploying and maintaining the backbone infrastructure. Some ten years later, in
1995, the government officially abandoned its Appropriate Use Policy, under which
the NSFNET could not be used for commercial purposes. Instead, the government
ceased federal funding and privatized the NSFNET, leaving it open to .any consumer
or business to begin developing whatever commercial or non-commercial applica-
tions they chose. Without those efforts, the Internet would not exist today.

The end results of the government's overt decision to create and nurture the
Internet space? The Internet is different from anything else we human beings have
ever witnessed before. At some basic level, each of us is aware that the Internet
already holds the key to our future. Its ability as a public "network of networks"
to ubiquitously reach and connect everyone-from customers, employees, and suppli-
ers to friends and family-is changing how we do everything. Consumer demand for
services provided via the Internet appears unq uenchable. For example, demand for
Internet bandwidth doubles every 3 or 4 months. That is astonishing. The Internet
already accounts for 50 percent of the traffic on the world's communications net-
works. By some estimates, the Internet will soak up 90 percent of all bandwidth
by 2003, and 99 percent by 2004. In just a few short years, the Internet has become,
in the words of the Council of Economic Advisors, "the engine that drives our econ-
om ."

On the supply side of the information services marketplace, business also is boom-
ing. For the past three years, MCI WorldCom has increased the capacity of its
UUNET backbone by over 1,000 percent each year to handle peak traffic loads,
Other backbone providers-from AT&T to Sprint to PSINet to GTE-also have in-
creased their capacity, and still others-such as Qwest, Level 3, and Williams-are
building entirely new nationwide networks designed specifically to handle Internet
traffic. All in all, some forty-seven different backbone providers now are competing.
As a result, all but three LATAs (194 out of 197) are served by 4 or more different
Internet backbone providers, and the capacity of Internet backbone networks has
exploded from only 1.2 terabits per second in 1996 to 21.7 terabits per second in
1999. You don't have know what a terabit is to understand that the capacity of the
backbone networks have expanded twenty fold.

There also is good news with regard to one's ability to access the Internet. Con-
sumers today reach the Internet almost exclusively through an ordinary telephone
call, placed over ordinary copper lines. Because the incumbent LECs are required
by the FCC to allow consumers to reach any ISP they choose, competition has flour-
ished. In the case of MCI WorldCom, we offer dial-up access to the Internet through
a local call to about 95 percent of the lines in the continental United States.
UUNET alone has about 750 local points of presefice all over the country. At last
count, there were some 6,500 independent providers of Internet access, or ISPs, out
there, through which more than 79 million Americans get their Internet service.
Well over 90 percent of all Americans can choose from among four or more ISPs
for local dial-up access, which is more than you can say, for local telephone service.
So, thanks again to the government's open market requirements, access to the Inter-
net has become available ubiquitously to virtually all Americans.

The lesson here, regarding the long distance industry, the local marketplace, and
the Internet, is what I would call the lesson of open platforms. Where policymakers
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create and maintain open markets, where a multiplicity of providers and users can
interact in a myriad of mutually beneficial ways, all will derive the full benefits of
competition. This openness feeds on itself, multiple the effect still further. Like
the Internet itself, open competition in the Internet backbone and Internet access
is in the beat interest of consumers aad competitors alike. Just imagine, if you
could, how history would have been changed profoundly if the two graduate stu-
dents who created Mosaic-the software underlying the world's first Web browser
for Netscape-had been prevented from bringing the fruits of their innovation to the
open platform of the Internet. The list of such examples goes on and on.

As rim sure you are aware, there now is considerable market demand for higher
speed access to the Internet, beyond the capabilities of the normal dial-up connec-
tions familiar to all of us. The latest telephone capability to be deployed to residen-
tial and small business customers is called Digital Subscriber Line (DSL"), a dec-
ade old technology that competition is finally forcing the ILECs to offer consumers.
On the cable side, so-called cable modems provide a similar high-speed, broadband
connection to consumers. The good news is that both capabilities are being deployed
by ILECs, CLECs, and cable companies on an expedited basis. The bad news is that,
unless MCI WorldCom and other competitors can buy or lease access to the last
mile facilities and services of the incumbent monopolies-both telephone and
cable-consumers will have little or no choice for highaspeed Internet services. In
this regard, MCI WorldCom is certainly supportive of the efforts of H.R. 1685 and
H.R. 1686 to ensure that open broadband access is offered by cable providers and
by local exchange providers. The lesson of open platforms can be applied to these
monopolies by maintaining the pro-competitive provisions of the '96 Act with regard
to the ILECs, and applying fundamental nondiscrimination, interconnection, and re-
sale requirements with respect to the cable companies.

MCI WorldCom is certainly doing its part to bring the promised benefits of the
Information Age to its customers. For starters, we tripled our local network capacity
last year. Where we can reach our customers' premises with our own facilities, we
are providing them with high-speed Internet access using DSL technology. UUNET,
our Internet company, has mounted the first, and biggest, national deployment of
broadband DSL access to data, starting with 400 points of presence (POPs) late last
year, with the aggressive goal of reaching at least 1,000 POPs by the end of this
year. We are expanding our consumer service trials and partnering with other data
CLECs so that we can provide the same innovations to consumers and small busi-
nesses. As soon as we can get to them, we can hit the ground running with fast,
reliable, affordable service. We are not just limiting ourselves to the telephone net-
work; we are also readying our networks to provide service through cable modems
the same way we enable ISPs to do so through DSL technologies. We are also in-
vesting in fixed wireless technologies so we can reach consumers in suburban and
urban markets.

And it is not just my company that is providing these services on a competitive
basis. Data CLE Cs like Covad, Northpoint, Rythms NetConnections, and others are
all at the cutting edge of bring these advanced services to the consumer.

This competition brings with it more good news. Competition is causing the in-
cumbents themselves to deploy broadband services. In fact, the ILECs are accelerat-
ing their DSL deployment plans as a result of competitive pressure from cable
modems and data CLECs, far surpassing their original intentions and announce-
ments. Wall Street analyst SG Cowen said just two months ago that "if recent activ-
ity is any indication, 1999 could be a strong year for last-mile techr1logies-cable
and XDSL. . . . Cable operators have steppedup the pace of deploying high-speed
data services, forcing the incumbent LECs to draw up ADSL plans."

So, despite their protestations that they must have regulatory relief before they
can deploy these advanced services in their territories, the Bell Companies are en-
gaged in a massive rollout of these services. The companies' own press releases
speuk volumes about what is actually happening in the marketplace:

@ In April of 1999, following an announcement that it would slash ADSL prices,
SIJC projected that its DSL deployment would reach 9.5 million homes by the
end of this year.

e That same month, Bell Atlantic announced that 8 million homes in its region
will have ADSL access in 1999 and increase to 16 million by 2000.

@ Ameritech announced that it will have I)SL service available to 70% of its
customers by 2000.

@ BellSouth will reach 5.1 million customers with DSL by the end of this year.
* US West is already offering its self-described "lightning fast" ADSL to 5.5

million customers in 40 cities across 14 states.
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Only three years ago, the Yankee Group predicted that ADSL would be available
to less than 4 million American homes by the year 2000. But, the above announce-
ments mean that over 25 MILLION homes will be able to utilize DSL services by
the end of 1999. That is quite an accomplishment. It is self-evident that competition
is forcing the incumbents LECs to deploy DSL throughout their regions. In short,
the Telecom Act is working.

Nonetheless, despite about the astounding achievements brought about by com-
petitive markets, and the compelling need to create and maintain open platforms,
we are now at a critical crossroads. Much of this hard-fought success hinges on
keeping the last mile open to consumers, and open to competition. We have to resist
the urge to excuse the incumbents from their competitive requirements under the
Act, in exchange for their pie-in-the-sky promises of purported social good. In the
past few months, the incumbent LECs have come up with some carefully-crafted
myths they would have you believe to justify a rollback of the Telecommunications
Act. None of them is true.

For example, the ILECs claim that maintaining and enforcing the Telecommuni-
cations Act's local competition provisions is tantamount to "regu acting the Internet."
This is nonsense. The Telecommunications Act's local competition provisions concern
only the local telecommunications facilities and services that form the last mile be-
tween a customer and the telecom network. These facilities and services can be, and
are, used for a variety of local telecommunications services, including traditional
voice service, dial-up Internet access, and DSL service. The local competition provi-
sions of the Telecom Act are necessary to keep Internet access from becoming com-
pletely dominated by the ILECs-to the detriment of consumers, and the Internet
itself.

The incumbeiit LECs next insist that competitors shouldn't be permitted to utilize
the network elements underlying advanced services like DSL, or subscribe to DSL
services from the ILECs at wholesale rates. It is obvious why the ILECs would want
to eliminate the UNE and resale pathways-this would force competitors to provide,
install, and maintain their own advanced services facilities everywhere, a process
that would take decades, cost billions, and strand much of the investment in local
networks that consumers have already paid to the Bell Companies. In reality, how-
ever, competitors need all three competitive entry pathways promised by the Tele-
communications Act in order to provide robust and ubiquitous DSL offeringf. In par-
ticular, competitors such as MCI WorldCom need the UNE pathway to provide cov-
erage for a nationwide customer base. The ILECs already own and control all cen-
tral offices and remote terminals necessary to reach all potential customers, and
enjoy considerable economies of scale, scope, and density, low-cost collocation in
their own facilities, and unique access to Universal Service subsidies for high-cost
residential customers. The resale of services and the leasing of facilities were instru-
mental in paving the way for facilities-based competition in the long distance indus-
try-why would we choose to abandon that successful model nov,

The ILECs also argue that they do not possess market power in the provision of"advanced services" such as DSL. The simple truth is that the ILECs have every
monopoly-derived advantage in providing DSL service that they also enjoy in provid-
ing other local telecommunications services. DSL is a local transmission technology,
compatible only with copper loops, and the ILECs obviously possess market power
over local telecommunications services provided over copper loops. The infrastruc-
ture necessary to deploy DSL is exactly the same as is necessary to provide any
other local telecommunications services. The ILECs continue to own and control all
central offices needed to deploy DSL equipment and data transport facilities, all
local loops needed to deploy DSI, services, and all support systems needed to sup-
port DSL services. The ILECs also continue to have exclusive access to all residen-
tial customers. As DSL could eventually become the basic loop carrier technology
of the 21st Century, the ILECs seek to extend their control over today's voice-domi
nated local loop to tomorrow's DSL-enabled loop.
Perhaps the single biggest myth perpetrated by the ILECs is that the Tele-

communications Act of 1996 was only about voice, not data. In reality, the Act in-
cludes both telecommunications services and information services, in a technology
neutral manner. Indeed, there is no sustainable legal, or logical, distinction between
"traditional" local services and "advanced" local services. The Act nowhere makes
any such distinctions, and any attempt to define a local service based on the types
of technologies it employs, or the types of functionalities it provides, makes no
sense. From a technical standpoint, there is no feasible way of enforcing a "data"
versus "voice" distinction. Data "bits" and voice "bits" look exactly the same from
the network's perspective. As I meptioned previously, data is quickly overtaking
voice; today at least half of all traffic on the public network is data. In four years,
data will comprise up to 90 percent of all traffic on the public network.



Further, Section 271 of the Act includes an express prohibition on the Bell Com-
panies' provision of interLATA information services, and refers to both telecommuni-
cations services and information services. In particular, Section 271(gX2) grants a
narrow exception to the general prohibition by authorizing the Bell Companies to

provide Internet services to elementary and secondary schools. This exception would
e wholly unnecessary if the Act did not already prohibit the Bell Companies from

providing interLATA information services. Significantly, the Bell Companies never
contested the FCC's 1996 ruling on this point, -or sought review by a federal appel-
late court.

The Bell Companies also complain that they require interLATA relief in order to
be able to provide DSL to consumers, especially in rural areas. In truth, the Section
271 prohibition on the provision of interLATA services is completely unrelated to
the Bell Companies' ability to deploy local telecom services like DSL. US West told
Congress earlier this year that deployment of DSL capability requires installation
of ATM switches, and that the interLATA restriction makes DSL cost-prohibitive be-
cause it artificially compels US West to place an ATM switch in each LATA. How-
ever, my understanding is that ATM switches are relatively inexpensive, generally
on the order of $20,000 to $30,000 each. And, if a provider has ten percent or more
of the DSL traffic in a LATA, installation of an ATM switch is virtually a necessity.
Perhaps for these reasons, US West already has either deployed, or announced im-
mediate intentions to deploy, a total of 127 ATM switches, including at least one
ATM switch in 23 of 27 LATAs in which US West provides service. US West's own
actions show that no interLATA relief is required for US West to do what it is al-
ready doing: installing ATM switches to provide DSL services to US West's cus-
tomers.

Further, any claims by the Bell Companies and GTE that they will provide ad-
vanced services to rural communities seems unlikely. The Bell Companies have al-
ways served predominantly urban and suburban markets, leaving most rural ex-
changes to the independents. This bias against operating in rural markets has only
increased recently. In the past few years, US West has sold off over sixty of its local
exchanges in the more rural areas of Washington, Nebraska, Wyoming, and Idaho.
Last year, GTE announced plans to sell up to 8 percent, or 1.7 million access lines,
of its local exchange operations, mostly in low-density rural areas. It is difficult to
discern any commitment by these large ILECs to serve rural markets with DSL
services. Moreover, in many cases, the smaller independent LECs are well ahead
of the larger ILECs in deploying infrastructure and providing advanced services
such as DSL. In fact, by the end of 1997, rural LECs had installed over 40,000 route
miles of fiber optic cable in states like Kansas, Oklahoma, Texas, South Dakota,
Minnesota, and Iowa.

Finally, any blanket exemption from the LATA requirements of the Act for all

data transmissions is unwarranted as a matter of national policy. Congress, in
crafting the 1996 Act, carefully designed the-only legally sanctioned incentives sys-
tem for the Bell Companies. When the Bell Companies meet their local competition
obligations, they are free to enter the in-region interLATA market. Elimination of
even intrastate LATA boundaries for data telecommunications would completely un-
dermine Section 271 by stifling the very incentives necessary to compel the Bell
Companies to comply with the market-opening provisions of the Act. Excusing the

Bell Companies from compliance with the fundamental interLATA requirements of

the 1996 Act for data services would ignore the increasing convergence of voice and

data, and the inability to exclude voice bits from data bits.
Enough debunking of myths. This country decided three years ago to reject the

notion of natural monopolies in the local exchange, and to choose instead the path

of free and open competition. In contrast, industrial policy, even in the pleasing
guise of "deregulation,' does not work. That form of government intervention is pre-

cisely what limits or even forecloses the opportunity for competition to develop-
hurting the very constituencies it purports to serve. Broadband deployment in all

parts of the country-urban, suburban, and rural-can only be accomplished by fos-

tering, not frustrating, the beginnings of real competition.
The way to do that is to make sure that last mile facilities are not closed off to

competition. Again, all of the infrastructure advancements I just talked about are

irrelevant if competitors cannot reach customers, and customers cannot reach the

ISP or telecom vendor of their choice. Competitors like MCI WorldCom must have

non-discriminatory access to last-mile incumbent facilities in order to provide ad-

vanced, innovative new services and technologies that benefit consumers every-

where. This is not a discretionary item. We have residential long distance customers

everywhere in the country. These customers tell us they want new choices for local

phone service and Internet access.



The investment community also is counting on Congress not to overturn the '96
Act. Wall Street has come to expect legal certainty to ensure that there is a competi-
tive environment for broadband. Investors know that the Internet is an increasingly
central component to business models for carriers, ISPs, electronic commerce, and
the information technology industry, and that the ultimate resolution of the
broadband access issue will fundamentally impact the way different industries' busi-
ness plans develop in the Internet space. None of those plans, I assure you, will or
can be realized through a closed network. The financial markets need the law to
be maintained, just as competitors do.

Reversing the antitrust-based principles, market rules, and safeguards set forth
in the Act, and specifically designed to promote the development of competition, will
only hinder broadband deployment and allow dominant incumbents, be they telcos
or cable providers, to leverage their market power over the last mile to broadband
access, and into the Internet.

In closing, I again appeal to you to safeguard the Information Age economy by
enforcing the law and the principles of competition. Remember that incumbents
have a long history of broken promises in connection with infrastructure programs
and regulatory bargains. Nothing is worth the price of competition we have all
fought so hard to win for American consumers. The Internet's phenomenal develop-
ment has already demonstrated that Congress did the right thing in 1996 by focus-
ing on opening up access to monopoly local distribution facilities. Policymakers will
continue to play a critical role in enforcing the pro-competitive provisions of the Act,
which hold the key to the future of broadband in America. To turn back now, and
retreat from all the painstaking advances of the past three years, would be a disas-
trous blow to the future of telecommunications competition, and to the information
economy that depends on it.

Thank you.

Mr. HYDE. Mr. Boggs.

STATEMENT OF TIM BOGGS, SENIOR VICE PRESIDENT FOR
PUBLIC POLICY, TIME WARNER, INC., WASHINGTON, DC

Mr. BOGGS. Good morning, Mr. Chairman, Mr. Conyers. Thank
-you for your welcome. It is a pleasure to work with the committee
from this side of the table today and to discuss broadband tech-
nology with you. At Time Warner we have had a long history of
technological innovation and leadership, and we have long been in-
terested in providing advance services to consumers over our cable
network. Building on that foundation and as a result of the regu-
latory certainty created by the 1996 act, Time Warner is well into
the process of upgrading all of its cable systems to a state-of-the-
art hybrid fiber coaxial architecture.

From Greensboro to Cincinnati, Orlando to Milwaukee, from Bos-
ton to San Antonio, from LA to New York, when this is substan-
tially completed by the end of the year, Time Warner will have in-
vested over $4 billion of private capital upgrading its cable infra-
structure providing increased capacity for both video programming
and other new digital services as well as telephony competition.

Under the law, we are required to upgrade the entire community
so rich and poor neighborhoods are reached by this capacity and we
also wire all schools and libraries for free in our communities.

To make full use of the potential created by upgraded networks,
Time Warner has teamed with Microsoft, Compaq, Media One, and
Advance Newhouse to develop Road Runner an independent affili-
ate which provides an innovative mix of local and national content
as well as high-speed connection to the Internet. Road Runner
cable operator affiliates including Time Warner Cable, Media One
and many, many third-party cable operators such as Media Gen-
eral in suburban Virginia are providing additional local content on
the network. Road Runner's local online editors also assist schools,



libraries, and museums in developing their approach to the Inter-
net.

The foundation of our Road Runner service is our upgraded cable
fiber coaxial network. This network provides everyone the chance
of reliability and capacity of fiber optics and results in an increase
in the delivery of content to the PC @Home, at speeds up to 100
times greater than today's residential telephone line. Customers
reach our Road Runner service and the Internet over the cable sys-
tem without any need to dial into a local telephone number and the
service is always on.

Of course, Road Runner service must allow customers access to
any site on the Internet. Nothing on the Internet is off limits to a
Road Runner customer including the sites of Internet service pro-
viders. As you know, most content on the Internet is free. But some
content providers such as AOL charge for their services. And if a
Road Runner customer chooses to subscribe to such service, she
need only click on the AOL icon on her computer screen. She will
obtain access to all AOL content, web access, e-mail and other serv-
ices.

Road Runner customers similarly can reach any other ISP posted
on the net with a single mouse click, and many of our customers
do just that. In fact, if they choose to set up their PC in their home
to avoid any interface with the Road Runner icons of any sort, they
may simply do that. The service is designed to be customized by
the customer.

The development of the Internet is the quintessential example of
the power of the free market. It was Congress' respect for market
forces over governmental interference that allowed the market to
meet the needs of consumers to develop innovative new technology
such as we are discussing today, to grow the economy and provide
the ultimate forum for communication. No one competitor has the
ability to stand in the way of the global phenomenon that is the
Internet today.

For some to suggest that might be the case is nothing short of
ridiculous. For, although Time Warner and other cable companies
are investing billions of dollars in upgrading our infrastructure,
cable modem service is stili in its infancy with fewer than 1 million
subscribers nationwide out of the current total 29 million residen-
tial Internet subscribers.
- At this early stage in the development of broadband services, it
would be a mistake for the government to choose and impose one
business model on all broadband providers. Time Warner believes
that cable companies and all players, be they satellite, wireless, or
telephone companies with their dynamic DSL offerings should be
encouraged to invest in the development of these new Internet ac-
cess services through procompetitive policies that leave each one
free to experiment and develop its own business strategy.

History tells us that consumers will be best served by govern-
ment policies that spur the rapid roll-cut of high-speed broadband
services by multiple players and multiple technologies rather than
by government mandates about business models which should be
followed by the players in this field. Those companies that have
urged the contrary approach are simply using the tired old Wash-



ington game of seeking to use the government to advance their own
competitive advantages.

However, with respect to the FCC, Commissioner Michael Powell
wisely stated in a recent speech on the issue, "competition policy
should focus on the benefits and harms to consumers, 'not the ef-
fects on firms."

Unfortunately, the bills before you today ignore this advice as
well as the procompetitive paradigm set in the 1996 Telecom Act.
Rather than rely on the forces of a very dynamic market, these
bills attempt to impose a one-size-fits-all platform and encourage
companies to go to court rather than to participate in market devel-
opment.

In order to continue to thrive, this uniquely American, but world-
class, Internet market needs more risk takers and innovators, not
more litigators and courtrooms. Mr. Chairman, the deployment of
broadband services by cable is a wonderful development for con-
sumers. Because of the investment and the risks undertaken by
Time Warner, other cable companies, and our competitors the day
in which families, schools, and libraries will have high-speed
broadband access to anywl e the Internet has become a reality.
This should be a call for ccleuration, not a call for regulation.

Mr. HYDE. Thank you, Mr. Boggs.
[The prepared statement of Mr. Boggs follows:]

PREPARED STATEMENT OF TIM BOGGS, SENIOR VICE PRESIDENT FOR P. BLIC POLICY,
TIME WARNER, INC., WASHINGTON, DC

Chairman Hyde and distinguished members of the Committee, my name is Tim
Boggs and I am senior vice president for public policy of Time Warner Inc. I appre-
ciate the opportunity to appear today to discuss the deployment of our broadband
service, known as Road Runner, and to discuss the future of broadband technology.
I commend you for holding this hearing as we at Timb Warner believe that the pro-
competitive direction set by this committee in the 1996 Telecommunications Act is
critical to the future of our economy and the continued development of broadband
technologies.

Time Warner has a long history of technological innovatiorf and leadership and
has long been interested in providing advanced services to consumers over its cable
systems. In the early 1980s, Time Warner developed QUBE, the first interactive
programming service offered over cable. In the early 1990s, Time Warner con-
structed the first hybrid fiber-coaxial cable network located in Queens, New York,
and experimented with a variety of new services through its Full Service Networl
in Orlando, Florida. These earlier groundbreaking initiatives provided the founda-
tion for the on-line services the company is now introducing across the Nation.

Building on that foundation and as a result of the regulatory certainty created
by the 1996 Telecommunications Act, Time Warner is well into the process of up-
grading all of its cable systems to a state-of-the-art, hybrid fiber coaxial architec-
ture. en this is substantially completed by the end of next year, Time Warner
will have invested about $4 billion upgrading its cable systems to provide increased
capacity for both video programming and other new digital services, as well as te-
lephony. Under the law we &re required to upgrade the entire community, so rich
and poor neighborhoods are reached by this new capacity, we also wire all schools
for free.

To make full use of the potential created by upgraded plant and by digital tech-
nology, Time Warner teamed with Microsoft, Compaq, Media One, and Advance
Newhouse to develop Road Runner, a new high-speed on-line service that provides
local and national content. Road Runner is provided by Service Co., a privately held
company headquartered in Reston, Virginia. The Road Runner service is jointly cre-
ated by the Road Runner venture and its affiliated cable operators. Road Runner
provides an innovative mix of local and national content, as well as a high-speed
connection to the Internet. The joint venture provides content on a national basis
from various sources including CBS Sportsline and Barnes and Noble. Road Run-
ner's cable operator affiliates, including Time Warner Cable, Media One and third
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party cable operators such as Media General in suburban Virginia, provide addi-
tional local content, among other things our local on-line editors also assist schools,
libraries and museums in developing their content.

The foundation of our Road Runner service is our upgraded cable fiber-coaxial
network. This network provides the enhanced reliability and capacity of fiber optics
and results in an increase in the delivery of content to the PC at speeds up to 100
times greater than today's residential telephone line. Customers reach our Road
Runner service and the Internet over the cable system, without any need to dial in
to a local telephone number and the service is "always on,

The Road Runner service allows customers to visit any site on the Internet. Noth-
ing on the Internet is off limits to the Road Runner customer, including the sites
of Internet Service Providers. As you know, most content on the Internet is free,
but some content providers, such as AOL, charge for their services. If a Road Run-
ner user has installed AOL on her computer or if her computer came with AOL al-
ready installed, she need only click on the AOL icon on her computer screen. She
will obtain access to AOL, and thereby obtain all AOL content, web access, e-mail
and other services. Road Runner customers similarly can reich any other ISP post-
ed on the Net with a single mouse click and many of our customers do just that.

We believe our Internet services provide subscribers with an enormous value. For
about the same price as today's dial-up phone line plus an ISP, Road Runner pro-
vides consumers with Internet service that is faster and provides more immediate
access to on-line services.

The development of the Internet is the quintessential example of the power of the
free market. It was Congress's respect for market forces over governmental inter-
ference that allowed the market to meet the needs of consumers, to develop innova-
tive new technologies, to grow the economy and to provide the ultimate forum for
communications. No one competitor has the ability to stand in the way of the global
phenomenon that is the Internet today. For some to suggest that might be the case
is nothing short of ridiculous. For although Time Warner and other cable companies
are investing billions of dollars in upgrading our infrastructure, cable modem serv-
ices is still in its infancy, with fewer than 1 million subscribers nationwide out of
the current total of 29 million residential Internet subscribers.

At this early stage in the development of broadband services, it would be a mis-
take for government to choose and impose one business model on all broadband pro-
viders. Time Warner believes that cable companies and other players-be they sat-
ellite, wireless, or telephone companies-should be encouraged to invest in the de-
velopment of these new Internet access services through pro-competitive policies
that leave each one free to experiment and develop its own business strategy. His-
tory tells us that consumers will be best served by government policies that spur
the rapid rollout of high-speed broadband Internet services by multiple players and
multiple technologies, rather than by government mandates about the business
models such entities should employ. Those companies that have urged a contrary
approach are simply using the tired old Washington Fame of seeking to use govern-
ment to advance their own "competitive advantage'. However, as FCC Commis-
sioner Michael Powell wisely stated in a recent speech on this issue: "Competition
policy should focus on the benefits and harms to consumers, not the effect on firms."

Unfortunately, H.R. 1685 and H.R. 1686 ignore this advice as well as the pro-com-
etitiveparadigm set by the 1996 Telecommunications Act. Rather than rely on the

forces of a very dynamic market, these bills attempt to impose a "one size fits all"
platform and encourages companies to go to court rather than participate in market
negotiations. In order to continue to thrive, this uniquely American, but world-class
Internet market needs more risk takers and inventors, not more litigators and
courtrooms.

Mr. Chairman, the deployment of broadband services by cable is a wonderful de-
velopment for consumers. Because the investment and risk undertaken by Time
Warner and other cable companies. the day in which families, schools and libraries
will have high speed broadband access to anywhere in the Internet has become a
reality. This should be a call for celebration not a call for regulation.

As I've stated, upgrading cable plant and developing and deploying advanced serv-
ices are expensive and risky ventures. Imposing new regulation on companies as
some have suggested will not only slow development but will deter further invest-
ment of private capital. Therefore, Time Warner strongly urges policymakers to re-
sist those attempts to determine tf.rough regulation how this market might develop.
Such attempts fly in the face of history of Internet regulation aad inevitably result
in the freezing or slowing of technological development and would result in a more
complex and costly service to consumers.

Time Warner also strongly believes that broadband policy must be set at the na-
tional level. As FCC Chairman Kennard, Commissioner Powell and others have
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stated, these important policy questions cannot be answered hundreds or thousands
of different ways by state and local authorities, and we therefore urge this Commit-
tee to keep a watchful eye on such developments.

Mr. Chairman, Time Warner applauds your Committee's interest in these issues
and hopes you will continue your tradition of promoting market competition over
regulation. I thank you again for giving me the opportunity to share Time Warner's
views with you and look forward to your questions.

INTERNET ACCESS OVER CABLE: A CAUSE FOR CELEBRATION, NOT REGULATION

A TIME WARNER CABLE WHITE PAPER

1. INTRODUCTION

Time Warner Cable ("Time Warner") recently has started to offer consumers an
exciting new high-speed on-line service called Road Runner. The Road Runner serv-
ice provides an innovative mix of local and national content, as well as instant,
high-speed access to the Internet. Time Warner's service is the culmination of years
of work with technology providers and equipment manufacturers, and billions of dol-
lars of investment in upgraded facilities.

Over the past few months, a number of Internet service providers (ISPs) have ar-
gued-to any regulator willing to give them an audience-that a common carrier
regulatory regime should be imposed on cable operators like Time Warner when
they enter the Internet access market. The technical details of these proposals have
been sketchy and not always consistent. Some ISPs argue that cable operators
should be required to "unbundle" the transport functions used for high-speed Inter-
net access services. Others argue for so-called "equal access." The ISPs are equally
vague when it comes to the legal authority of any regulatory body to impose these
requirements. Nevertheless, they have advanced their arguments in every conceiv-
able forum, from the hull.: of Congress to city councils across the country, hoping
that if they repeat the arguments often enough someone might believe them.

The IU Tls have launched this attack in an effort to hamper, through intrusive gov-
ernment regulation, a promising new development in the on-line services market.
They have attracted attention by predicting that Time Warner and other cable oper-
ators will exercise bottL. :.ck control over high-speed access to the Internet, some-
how freezing out independent ISPs from that growing market segment. They sug-
gest that enlightened public policy requires common carrier regulation that effec-
tively would place the management of the cable system into the hands of the gov-
ernment, for the benefit of the dominant ISPs.

In this paper we analyze the ISP arguments and demonstrate why, as an eco-
nomic, technical, and legal matter, the ISP cries for government regulation have no
basis. A vibrant, competitive marketplace for on-line services is flourishing in the
absence of regulation, with massive investment in new facilities, new services, and
new companies. The incumbent ISPs recognize that these developments will create
increasing competition and pressure for them to provide greater value to consumers.
That is what is behind their efforts-to avoid, or at least delay, this new competition
and its inevitable results.

The ISPs have skillfully crafted their arguments to create the appearance that
theft, proposals are fair and equitable. But their position rests on four fundamental
assumptions, each unfounded.

Firbt, the ISPs have attempted to create the impression that customers of Road
Runner and other cable on-line services cannot access the content provided by ISPs.
The facts clearly show this is not the case; any Road Runner customer can obtain
access to any content available on the Internet, including that of any ISP. Quite
simply, the system is completely open. The real debate here is not about restrictions
on access, but &bout ISPs attempting to mandate an inefficient business model that
serves only their own commercial purposes.

Second, the ISP arguments assume that policies that benefit ISPs necessarily
serve the public interest: what's good for America Online is good for America. But
in this debate, the interests of the ISPs are ultimately anti-consumer. Government
intervention in the marketplace does not come without a significant price. When the
marketplace is working, as it is here, regulating one competitor for the benefit of
other competitors harms consumers by increasing the cost of providing service.
Moreover, if burdensome regulation is tle reward for technological innovation and
risky investment, the incentive of cable operators and others to continue investing
and innovating will disappear.

Third, the type of regulatory requirements proposed by the ISPs wculd treat high-
speed access over cable systems as a monopoly utility service. It is abundantly clear,
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however, that there will be numerous options, high-speed and traditional available
to consumers.1 Paralleling cable operators' rush to upgradb their networks to sup-
port on-line services, telephone companies are scrambling to provide their own ver-
sion of high-speed access (DSL).2 Wireless providers satellite companies and electric
utilities also are deploying broadband technology. Nothing about this competitive,
constantly evolving market suggests that there would be any public benefit associ-
ated with imposing traditional utility regulation. Moreover, cable operators have not
invested billions of dollars in facilities and will not invest billions more, with the
intention of becoming public utilities. Cable operators have never been in the busi-
ness of merely providing a "pipe" through which others can deliver information. To
eliminate the cable operator's editorial control over the product that is provided to
consumers (whether video or Internet content) would be to destroy the essence of
what it means to be a cable operator.

Fourth, the "solution" proposed by the ISPs is highly inefficient and would require
ongoing government regulation. Some ISPs have characterized their proosa-s as
merely seeking that the cable operator not discriminate among ISPs, but this benign
characterization intentionally conceals the substantial operational and technical de-
ficiencies with their proposals. Any non-discrimination requirement effectively
would require Time Warner to provide direct physical connections to hundreds of
ISPs. The ISPs fail to disclose that the equipment and software necessary to provide
this type of access is just now being tested. And even if the common carrier ap-
proach advocated by the ISPs were technically possible, requiring cable systems to
be configured in this way would create an operational nightmare. Eliminating the
cable operator's control over management of the network would degrade the quality
and increase the cost of high-speed access over the cable system.

Apart from the public policy infirmities of their arguments, federal law does not
permit the regulatory regime the ISPs seek. The on-line service provided by Time
Warner is a cable service" under the Communications Act of 1934 (the "Act"), as
amended by the Telecommunications Act of 1996 (the "1996 Act"),3 and is subject
to regulation only under Title VI of the Act. Nothing in Title VI grants the FCC
or a local government authority to impose a direct access or unbundling require-
ment. To the contrary, these requirements would violate the prohibition on common
carrier regulation of cable services, and cannot be reconciled with the federal policy
of allowing the Internet to grow "unfettered by Federal or State regulation." 47
U.S.C. § 230(b).

Imposing common carrier regulation on Time Warner's on-line services also would
run roughshod over Time Warner's constitutional rights. The Internet -s a global
medium, and requiring Time Warner and other cable operators to comply with a
patchwork of inconsistent local regulation would strangle this promising new service
in violation of the Commerce Clause of the United States Constitution. In addition,
Road Runner and Time Warner are entitled to substantial protection under the
First Amendment when they provide the Road Runner service to consumers. Finally,
imposing an unbundling or direct access requirement would impair existing fran-
chises in violation of the Contracts Clause of the Constitution.

In short, the case for mandating "common carrier" style access for ISPs to cable
systems has not-and cannot-be made. Rather than paralyzing innovative, com-
petitive new services through burdensome regulation, consumers would be better
served if governments promoted further investment in broadband facilities through
deregulatory measures.

I1. BACKGROUND

A. The Development of the Road Runner Service
As the largest cable operator in the United States, with more than 12 million sub-

scribers, Time Warner has long been interested in providing advanced services to
consumers over its cable sstems. In the 1980s, in Columbus, Ohio, Time Warner

I Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Amer.
icans in a Reasonable and 7imely Fashion, and Possible Steps to Accelerate Such Deployment
Pursuant to Section 706 of the Teiecommunications Act of 1996, Report, CC Docket No. 98-146,
FCC 99-5 at 14 (rel. February 2, 1999) ("Section 706 Report") ("as the demand for broadband
capability increases, methods for delivering this digital information at high-speeds to consumers
are emerging in virtually all segments of the communications industry-wireline telephone,
land-based (terrestrial) and satellite wireless, and cable, to name a few").2 DSL stands for Digital Subscriber Line. DSL service provides high-spd connections usini
existing copper telephone wires. Like cable high-speed services, DSL services are "always on
and do not require any dial-up by the customer. The form of DSL service most commonly offered
to residential customers is Asymmetric DSL, or ADSL.3 Pub. L. 104-104, 110 Stat. 56 (the "1996 Act").



broke new ground with QUBE, the first interaatve programming service offered
over cable. In the early 1990s, Time Warner constructed the first hybrid fiber-co-
axial (HFC) cable network in Queens, New York, and experimented with a variety
of new services through its Full Service Network in Orlando, Florida. These earlier
groundbreaking initiatives provide the foundation for the on-line services the com-
pany is now introducing across the Nation.

Building on that foundation, Time Warner is well into the process of upgrading
all of its cable systems to state-of-the-art HFC systems. When these upgrades are
substantially completed next year, Time Warner will have invested $4 billion up-
grading its cable systems to provide increased capacity, both for analog video chan-
nels and for new digital services.

Recognizing the capabilities of its upgraded broadband plant, Time Warner
teamed with Microsoft, Compaq, MediaOne, and Advance/Newhouse to develop Road
Runner, a new on-line service that provides local and national content specifically
designed for its upgraded cable systems. The Road Runner service is jointly created
by the Road Runner joint venture and its affiliated cable operators. The joint ven-
ture provides content on a national basis from various sources, including "peering"
arrangements with many content providers. These peering arrangements enable
Road Runner users to access many of the most popular web sites largely over its
o'n high-speed national network, without any need to use the World Wide Web.
Road Runner's cable operator affiliates, including Time Warner's cable systems, pro-
vide additional content locally.

High-speed access to the Internet is among the features of the Road Runner serv-
ice. Road Runner customers can use the service to reach any and all sites on the
Internet, including sites of TSPs. Most sites on the Internet are free. In some cases,
however, a company may charge a Road Runner user an additional fee. America On-
line ("AOL"), for example, sells a service dubbed "bring your own access" for $9.95
a month. If a Road Runner ucer has installed access to AOL on her computer (or
if her computer came with AOL already installed), she need only click on the AOL
icon on her computer screen. Sh'.e will obtain access to AOL, and thereby obtain all
AOL content, web access, e-mail, and other services. Road Runner customers simi-
larly can access any other ISP portal with a single mouse click.

B. The ISP Assault
Time Warner's offering of Road Runner's innovative service provides consumers

with an additional choice in the burgeoning on-line market. Incumbent ISPs appar-
ently recognize that cable operators have "built a better mousetrap" for on-line serv-
ices, cornpared with the now "traditional" dial-up services. Fearing the impact of
this developing competition, the ISPs have launched an all-out assault on the cable
industry.

The ISPs understand, of course, that any Road Runner user can readily access
any ISP's web site through the Internet. Yet they want more. Specifically, they seek
to impose common carrier-style reg-platory obligations that would give ISPs a right
to physically connect to the cable system. The ISP assault on cable raises an obvious
question: Why have incumbent ISPs-normally an entrepreneurial group--chosen to
pursue an agenda that relies so heavily on government intervention?

Notwithstanding the ISPs' populist rhetoric, the answer has nothing to do with
consumers and everything to do with preserving ISP profit mar gins. In the
narrowband segment of the market, ISPs essentially obtain a preferredrate for the
use of local telephone company facilities, 4 and consumers generally pay a flat-rate
for unlimited local calling. These pricing constraints on local telephone companies
enable ISPs to offer an "end-to-en d" on-line service with only a minimal investment
in facilities or equipment.

Absent the type of regulatory advantage they enjoy in the narrowbana segment
of the market, many ISPs fear there may a reduced role for them in the broadband
segment of the market. They are undoubtedly worried that some consumers, once
they are provided ith the content and speed offered by Road Runner and other
cable on-line services, will determine that the value added by the ISPs' services is
not justified by their price. And even if cable customers choose to pay for content
offered by an ISP, as many have, the ISPs fear the financial consequences of not
being able to sell "access" that is provided largely on someone else's facilities.

That the ISPs are concerned about their role in the future does not mean that
those concerns provide a basis for extending the anomalies of local exchange carrier

4 See Implementation of the Local Competition Provisions of the Telecommunications Act of
1996; Inter.Carrier Compensation for ISP.Bound Traffic, Declaratory Ruling, CC Docket No. 96-
98, FCC 99-38 at 5 (rel. February 26, 1999) (describing ISP exemption from interstate access
charges paid by long distance carriers).
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ricing to cable on-line services. The ISPs' fears ultimately reflect a lack of con-
dence in the value they provide to consumers. To succeed in the broadband mar-

ketplace will take more than simply reselling access over someone else's facilities.
ISPs will have to develop new services that take advantage of the capabilities of
HFC networks. They will have to make a serious effort to market their services to
cable on-line customers. They may need to repackage, or reprice, the services they
offer to cable on-line customers.5 They can negotiate arrangements with broadband
facilities owners. 6 They can add features to make their existing narrowband services
more attractive. All of these approaches potentially benefit consumers because they
increase options and avoid the inevitable costs of a regulatory solution.

Rather than rely on their ability to compete in the market, however, the ISPs
have turned to regulators for protection. In advancing their arguments for regula-
tion of cable on-line services, the ISPs barely even nod to fundamental policy ques-
tions:

* What do the ISPs' proposals do for consumers, as opposed to the ISPs?
* Would the ISPs' proposals reduce the incentives of cable operators and others

to deploy high-speed services and to continue developing innovative new tech-
nology?

* What effect would a slow-down in the deployment of cable on-line services
have on prices for ISP and other Internet services?

* What kinds of complicated, regulatory oversight would be necessary to imple-
ment the ISPs' proposals?

* Why is regulation necessary at all when there is no evidence that the market-
place is not functioning effectively?

In light of the ISPs' failure to address, let alone answer, the central questions
raised by their proposals, it is easy to understand why the FCC has shown an un-
willingness to accept them7 The FCC's "hands off' approach is in keeping with the
conclusion that has been reached by every federal body that has examined the Inter-
net-that this new medium has flourished because of the absence of regulatory
intervention, not in spite of it.8

It is difficult to understand why the ISPs' proposals continue to have apparent
life at any government level. But despite the FCC's recent determination that no
action is required, a few local governments have been led to believe that a regu-
latory void may exist that they need to fill. 9 That the ISPs' arguments have ob-
tained any traction at all demonstrates only that they have managed to concoct a
message with some superficial appeal. Beneath the surface, however, the gaping
holes in their arguments cannot be ignored. The Internet is not even remotely
threatened by the decisions of Time Warner and other cable operators to provide
their own on-line services. To the contrary, the "cure" proposed by the ISPs for this
nonexistent market illness would itself seriously threaten the health of this emerg-

5 Such pricing issues commonly arise in other Internet contexts. For example, the on-line mag-
azine Slate recently eliminated subscriber fees and became entirely advertiser-supported, a deci-
sion dictated by the market. Slate concluded that, given other Internet competition, consumers
did not value its product enough to pay fees. No one has suggested that regulatory intervention
is appropriate to support Slate a original business model.6 AOL, for example, has negotiated agreements with Bell Atlantic and SBC Communications
to provide its service over their DSL facilities. See, Press Release, America Online and SBC
Communications to Offer High.Speed Upgrade for AOL Members (March 11, 1999); Press Re-
lease, America Online and Bell Atlantic Form Strategic Partnership To Provide High.Speed Ac-
cess For The AOL Service (January 13, 1999).7 See Section 706 Report at 1101; Applications for Consent to the Transfer of Control of Li-
censes and Section 214 Authorizations for Tele.Communications, Inc. to AT&T Corp., Memoran-
dum Opinion and Order, CS Docket No. 98-178, FCC 99-24 (re!. Feb. 18, 1999) ("AT&T/TCI
Order").8 See The White Hfouse, A Framework for Global Electronic Commerce (July 1997); United
States Department of Commerce, The Emerging Digital Economy (April 1998); Barbara Esbin,
Internet Over Cable: Defining the Future in Terms of :he Past, OPP Working Paper No. 30 at
2 (August 1998) ("Internet Over Cable") ("Currently the over-arching consensus among domestic
policy makers is that the government should recognize the unique qualities of the Internet, and
avoid unnecessary regulation and undue restrictions on electronic commerce conducted over the
Internet').9 For example, the City of Portland, Oregon, and surrounding communities have conditioned
the AT&TTI transfer on AT&T's compliance with an "unbundling" condition. AT&T and TCI
have sought a declaratory judgment from the local federal district court that the proposed condi-
tion is unlawful. Other cities, such as Los Angeles, have approved the TCI transfer, but opened
proceedings to investigate this issue.
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ing segment of the on-line marketplace. The ISPs' pleas for protection from competi-
tion must be rejected.

Ill. GOVERNMENT REGULATION WOULD DESTROY THE POTENTIAL FOR COMPETITION AND
INNOVATION PRESENTED BY CABLE ON-LINE SERVICES.

Essentially, the ISPs' argument boils down to this: Without government regula-
tion, consumers will not have a choice of broadband Internet service providers, and
cable operators eventually will exercise bottleneck control in a way that would dam-
age the Internet. 'rhe ISPs' plea for regulation is based entirely on speculation about
how the on-line services market will develop in the future, and it ignores completely
how well that market is working today, without government intervention. Imposing
a direct access requirement on cable operators is not necessary to promote competi-
tion. Indeed, it would be counterproductive. The ISPs' proposals would raise the cost
and diminish the quality of high-speed access over a cable system, with no material
benefit to consumers. The ultimate effect of these proposals would be to deter in-
vestment in broadband facilities and delay the roll-out of innovative new services.
The only beneficiaries of this result would be the ISPs themselves, who would be
able to maintain their current dominant position in the on-line market, and thereby
shield their prices from the impact of new competition.

A. The Marketplace Is Flo,. rishing In The Absence Of Regulation.

1. The Growth of the Internet Has Been Nothing Short of Phenomenal.
The development of the Internet is the quintessential example of the power of the

free market-the power to meet the needs of consumers, to develop innovative new
technologies, to grow the economy, to provide the ultimate forum for communication.
By any measure, this is a marketplace that is absolutely flourishing.

The ISPs argue that this incredible growth could be hampered by the introduction
of cable on-line services because cable operators will become a bottleneck on the
Internet. On its face the argument is ridiculous. It is simply impossible for a single
company or industry to stand in the way of the global phenomenon that is the Inter-
net today.The ISP argument is particularly weak in light of the minuscule share of the on-

line market held by cable operators. While Road Runner has just over 200,000 sub-
scribers, and all cable on-line services combined have roughly 500,000 subscribers,
AOL has 16 million subscribers, and is adding new subscribers at an astounding
pace. 10 At its current rate of growth, AOL adds the equivalent of Road Runner's en-
tire subscriber base every three weeks.

The ISPs overstate the minor role of cable operators in today's on-line market-
place by suggesting that broadband over cable will make narrowband on-line service
obsolete. As much as Time Warner believes in the power of broadband over cable,
to predict that it will be the dominant form of on-line service is pure speculation.
Certainly the ISPs are telling the rest of the world a different story than they have
told the regulators. AOL's chief executive officer recently predicted that 75 percent
of on-line subscribers will still be using narrowband services five years from now.''
Tremendous investment is being devoted to giving consumers access to the Internet
at locations other than the home or thc office. 12 Technology undoubtedly will change
in other ways that are impossible to predict. And even if today's broadband tech-
nology becomes the dominant technology of the future, we explain below that cable
is only one of many broadband options that will be available to consumers.

The beauty of the competitive market is that no one can predict how these events
will play out. Winners and losers are not preordained. Thousands of companies are
working to implement their visions of the on-line future, each striving to provide
consumers with services they want at prices they are willing to pay. Left to its own
devices, we have no doubt that the marketplace will continue to evolve to serve the
needs of the public.

2. The Absence of Regulation Has Led to Substantial Investment in
Broadband Facilities.

One of the more glaring deficiencies in the ISP argument is the assumption that
cable will be the only significant broadband player in the residential market, and

0 In April 1998, AOL announced that it exceeded 12 million subscribers. Less than one year
later, the company announced that it exceeded 16 million subscribers. See Press Release, AOL
Surpasses 16 Million Members (February 9, 1999).

11 Diane Mermigas, Still a Cyber-Pioneer: AOL Chief Targeting the 75% of Households That
Aren't Online, Electronic Media (November 9, 1998).

12 See, e.g., Yahoo, PageNet to Customize Wireless Services, CNET.com, March 4, 1999 (joint
venture to provide e-mail and other personalized content to paging customers).



therefore should be regulated as if it were a monopoly. As described in detail in the
FCC's Section 706 Report, there is no shortage of players in the broadband market-
place. The Bell Operating Companies and GTE have invested billions of dollars up-
grading their networks to accommodate, and capitalize on, the growing consumer
demand for broadband services. 13 Bell Atlantic, BellSouth, and SBC, among others,
have been aggressively marketing DSL services that will compete directly with cable
modem services offered by Time Warner and other cable operators. Numerous com-
petitive local exchange carriers (CLECs) have been building their own broadband fa-
cilities that will provide DSL services to consumers, and electric utilities have been
aggressively investing in broadband capabilities. 14 Satellite companies already offer
high-speed Internet access on a nationwide basis.15 Wireless companies also have
increased their involvement in the broadband segment of the market. 16 The growing
competition in the delivery of high-speed data has been spurred, not hampered, by
the cable industry's own efforts to be the first to market with these new services.

All this investment led the FCC to conclude that "[b]y the standards of traditional
residential telecommunications, there are, or likely will soon be, a large number of
actual participants and potential entrants in this market." 17 With respect to resi-
dential customers, the Commission found that the "preconditions for monopoly ap-
pear absent. . . . Although the consumer market is in the early stages of develop-
ment, we see the potential for this market to accommodate different technologies
such as DSL, cable modems, utility fiber to the home, satellite and terrestrial
radio." '3 In this competitive environment, cable's development of on-line services
should be applauded, not regulated.

3. Time Warner and Road Runner Already Have Every Incentive to Provide
Services that Meet the Needs of Consumers.

A central theme of the ISPs' argument is that consumers will benefit fi-om com-
mon carrier-like regulation of cable on-line services because they will have access
to the ISP of their choice. Although the superficial appeal of this argument may ex-

-plain why the ISPs have attracted the preliminary interest of a few local govern-
ments, scratching the surface reveals the false premise on which the argument is
based. Simply put, through the Road Runner service, Time Warner provides its sub-
scribers access to all content on the Internet, including any ISP content. Common
carrier requirements will not give consumers access to any information that is not
already available.

The only conceivable benefit that would justify common carrier regulation would
be reduced costs or improved service. However, we explain in Section III below that
imposing any type of direct access requirement on cable operators actually would
lead to increased technical and regulatory costs for both cable operators and ISPs
generally. Regardless who would incur these costs directly, ultimately they would
be borne by consumers. In addition, we show below that a direct access requirement
would degrade the quality of service provided to consumers.

Nor is the Road Runner service as offered by Time Warner today overpriced. Time
Warner's Road Runner service is priced at approximately $39.95 for residentialusers. In comparison, a narrowband ISP customer today pays roughly $15-20 for

Internet access, plus another $15-20 if the customer needs a second telephone line.
Bell Atlantic charges $39.95 for its residential DSI, service, and SBC charges $39.00
for its residential service. 19 Both SBC and BellSouth have promoted a bundled offer-
ing of DSL access with their own ISP service for aprice of $49.00 and $49.95, re-
spectively. 20 Obviously, neither the on-line service offerings, nor their prices, will be
static. Time Warner fully expects that competition will force everyone in the mar-
ketplace to develop innovative new offerings, to include more functionality in their
offerings, and to continue to be sensitive to the price of the finished product. As it

' 3 Section 706 Report at 42 ("BOCs and GTE, for example, have announced plans to offer
broadband to approximately twenty million homes th s year")

14 1d. at 9R55-56. At least sonic CLECs have made the decision not to offer access to multiple
ISPs. See. e.g., Monica Hogan, New DSL Setice Lauches in NYC, Multichannel News (February
15, 1999) (e"WNe feel that it's very important fbr us to Iave the one-to-one relationship with; the
customer.").

'5 DirecPC, which provides Internet access via satellite, makes a point of noting on its Web
site that it is "h-2re today and available to anyone nationwide."16See, e.g., Press Release, Cisco and Motorola to Form Strategic Alliance to Build Internet-
Based Wireless Nptworks (February 8, 1999).

17Section 706 Report at 48.
181d. at 148.
19See http://www.bell-at.com/adsl/more-infolpricing.html; Press Release, Southwestern Bell

Plans Major Launch of Neu, Lightning-Fast Serice for Data, Internet Access (January 12, 1999).
2O See Press Release, Southwestern Bell Plans Major Launch of New Lightning-Fast Service

for Data, Internet Access (January 12, 1999); http./www.bellsouth.net/adsl/cost.html.
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has so far, an unregulated marketplace for on-line services will drive companies to
meet the needs of consumers.

B. The Optimal Business Model(s) For On-Line Services Should Be Determined By
The Marketplace, Not By Regulators.

1. The Preconditions for Regulation are Absent.
The heart of the debate over the ISPs' direct access proposals is whether cable

operators like Time Warner should have the freedom to determine how to provide
services over their facilities, and when and how to make future investments in those
facilities. Or, as the ISPs suggest, should these decisions be made instead by regu-
lators or competitors.

Time Warner's single objective is to provide consumers with an attractive mix of
services at an attractive price. Time Warner is upgrading its cable systems, and de-
ploying Road Runner, with this goal in mind. Absent evidence of market failure,
there is no basis to interfere with Time Warner's choices regarding the services and
facilities it deploys.

The incumbent ISPs advocate a fundamentally different approach. The ISPs' basic
message-"cable operators cannot be allowed to control broadband networks" 2 1-is
stunning in the degree to which it seeks to appropriate the cable system for the ben-
efit of ISPs. From their perspective, the cable system is simply a "pipe" that should
be designed so that hundreds, or even thousands, of ISPs can obtain access on a
regulated, common carrier basis.

But does it make sense for regulators to dictate the business model to be used
by cable operators? Regulation is intended to simulate the results that would be
achieved in a competitive market. We are not aware of any accepted theory in our
society that would trumpet the need for regulation in the absence of a demonstra-
tion that the market is not operating properly. Telephone and electric companies
have been heavily regulated over the past century, but only because they provided
what were considered essential services, and because it was assumed these indus-
tries were "natural" monopolies that were incapable of supporting more than one
facilities-based provider in a market.

These assumptions now appear to be no longer valid as to the telephone business.
Without question they do not apply to high-speed on-line services. High-speed on-
line services are offered by multiple facilities-based providers, and investment in
new facilities is continuing at a rapid pace.2 2 Far from being considered "essential,"
high-speed on-line services today have been compared to first-class air travel. 23

Over the past two decades, state and federal regulators in both the telephone antd
the electric industries have been working to discard the nineteenth century model
of public utility regulation, moving from the historically heavily regulated, single
provider environment to a deregulated, competitive marketplace. Indeed, one of the
primary purposes of the Telecommunications Act of 1996 was to hasten the move-
ment away from regulation toward a fully competitive telecommunications industry.
The basis for this transition is the recognition that regulation is always an imper-
fect substitute for competition, and that facilities-based competition should be en-
couraged. The 1996 Act was a seminal event in this transition to a deregulated com-
petitive marketplace.

The incumbent ISPs' proposals to impose common carrier regulation on cable on-
line services foolishly would reverse this shift away from antiquated regulation. We
question whether enlightened public policy would dictate placing regulatory burdens
on even the local exchange companies' provision of new high-speed Internet access
services. But there surely is no justification to reverse the trend away from govern-
ment control in order to add new regulations on the cable industry-an industry
that has never been subject to the burdens of common carrier regulation.

Imposing an added regulatory burden on the cable industry, s offering of on-line
services is especially uncalled for in view of the "untouchable' nature of the Inter-
net. To date, the Internet has been virtually unregulated, and both Congress and
the FCC have recognized that the lack of government interference is one reason for
its fantastic growth.2 4 The incumbent ISPs have been vociferous in their arguments
that the Internet should not be regulated by government at any level. It is more
than a little ironic for them to argue, as they do, that regulators should "respect

21This is a direct quote from the web site of the openNET C.u:,ion, a lobbying group of ISPs
and others. See httpJ/www.opennet.coalition.org/what/ (emphasis in original).22 Section 706 Report at 4.23 Diane Mermigas, Still a Cyber-Pioneer: AOL Chief Targeting the 75% of Households That
Aren't Online, Electronic Media (November 9, 1998).

24 47 U.S.C. § 230; Internet OLter Cable at 2.



the mandate of the 1996 Act to rely on market forces" and at the same time launch
a no-holds-barred effort to impose burdensome regulation on cable on-line services. 25

The competitive nature of the on-line services market today indicates that con-
sumers' needs will be met. However, even if it turns out that demand for some serv-
ices are not sufficiently addressed by the marketplace, the regulatory solution advo-
cated by the ISPs is the wrong approach. Congress already hasq decided, in Section
706 of the 1996 Act, that any government intervention should be dcsigned to "en-
courage the deployment" of broadband facilities by "methods that remove barriers
to infrastructure investment." 26 The ISP approach directly contradicts the deregula-
tory approach Congress already has decided on for the broadband market.

2. The Public Interest Is Served when Providers Have the Flexibility to Meet
Consumer Needs.

The ISPs suggest that market forces alone may not produce competition in the
broadband segment of the market. In particular, they argue that they are disadvan-
taged because customers who purchase Road Runner solely for high-speed access
will receive additional features that reduce the customer's need for services of an-
other ISP. The argument that the Road Runner service includes too many features
ignores the fundamental realities of a competitive marketplace. Time Warner's offer-
ing of Road Runner will be competing with DSL and other broadband and
narrowband services. Including features that consumers desire is not a scheme de-
signed to frustrate the incumbent ISPs, it is a matter of survival for a new entrant
in a vibrant, competitive market.

Road Runner is no difIerent than the ISPs in this regard. All ISPs offer an inte-
grated package of services with different features.27 Each ISP must make business
decisions about whether it will own facilities, what type of browser capability it will
offer, whether and how to present content, what type of e-mail functionality will be
available, how much customer service support. is needed, whether different levels of
service will be available, and how to price the service. Each of these individual deci-
sions is vital to the overall composition of the service and how it is perceived in the
marketplace. 28

In a competitive market, there is no reason to deny companies the discretion to
make these important decisions, and to make changes as the market evolves.?9 The
ISPs would generate a firestorm of protest if any regulator were even to suggest
that they be required to offer the components of their services on a piecemeal basis.
Yet this is precisely what the ISPs are advocating for cable on-line services. Even
worse, the ISP proposal effectively would convert Time Warner from a retail pro-
vider of on-line services to a wholesale provider of transmission services. Certainly
the ISPs realize that a bare transmission service, with no content or organization
to make it useable, would be a far less potent competitor in the retail market.

Nothing taking place in the market suggests that this radical restructuring of
cable operators' business plans is warranted. As expected in a competitive market,
all providers are experimenting with different business models, and Road Runner
is hardly alone in offering an integrated package of services. AOL's deals with Bell
Atlantic and SBC allow it to offer a high-speed option for its subscribers. AOL cus-
tomers who purchase this service will pay only $20.00 more than AOL's narrowband
service, even though Bell Atlantic offers ADSL transmission on a stand-alone basis
for $39.95, and SBC offers its ADSL service for $39.00. Telephone companies also
are experimenting with bundling DSL connections with their own ISP services.
SBC, for example, offers a bundled ADSL package with its own ISP service for
$49.00.30 The availability of all these different pricing options benefits consumers,

25 CC Docket No. 98-146, Comments of America Online at 4 (Sept. 14, 1998).
26 1996 Act, §70M(a).
27 For example, AOL has many exclusive arrangements with content providers. Customers

must take all of the AOL service, even components they have no use for, to get access to this
exclusive content. AOL seems to want unbundling only fpr its competitors, but not for itself.2 The FCC has recognized that the regulatory status of on-line services is determined by look-
ing at the whole service, not the individual elements of the senice. See Federal-State Joint
Board on Unicersal Serrice, Report to Congress, CC Docket No. 96-45, FCC 98-67 at 179 (rel.
April 10, 1998) ("Universal Service Report ) ("tlit would be incorrect to conclude that Internet
access providers offer subscribers separate services--electronic mail, Web browsing, and oth-
ers-that should be deemed to have separate legal status.").

2AOL, for example, began as a closed, proprietary system which bundled access service with
a range of original and licensed content, and only later decided to provide Internet access as
a component of its service. AOL initially owned facilities as well, but later decided to sell its
facilities and focus primarily on developin content.

3OSee Press Release, Southwestern Bell Plans Major Launch of New Lightning-Fast Service
for Data, Internet Access (January 12, 1999); http'//public.swbell.net/dialup.
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and there is no reason regulators should deter this type of experimentation by man-
dating that cable operates or anyone else follow one particular business model.

In the end, the ISPs' complaint is really not about whether they have "access" to
cable operators' high-speed data customers. They have that access today, and they
will in the future. Their complaint is that Time Warner should not be able to control
the services it provides, because those services may be too good. They fear that cable
subscribers may choose not to link to their services because the value customers re-
ceive from doing so does not exceed the price that the ISP desires to charge. These
fears do not ji'stify regulation; they are proof positive that the marketplace is work-
ing.

3. Regulation Would Introduce Significant New Costs and Chill the Incentive
for Future Investment and Innovation.

Replacement of the market mechanism in any situation does not come without
enormous regulatory costa, and to suggest that such costs would not be present here
is to be either naive or disingenuous. The notion advanced by the ISPs that regula-
tion would be largely self-executing ignores the significant operational issues in-
volved in providing on-line services. Some ISPs attempt to hide these operational
issues by arguing for a "simple" requirement that cable operators not discriminate
among ISPs. But a non-discrimination requirement effectively would obligate Time
Warner to provide direct physical connections to any ISP. And implementing this
requirement would necessitate developing a mechanism for comparing the price,
terms and conditions under which each ISP connected to the system.3 ' ISPs would
undoubtedly challenge any kind of restrictions placed on the usage of the cable
broadband system by cable operators, and they would expect regulators to be re-
sponsive to complaints regarding all manner of operational and pricing issues.

Imposing common carrier regulation on able operators also would crush the in-
centive- for companies to invest in broadband facilities and innovative services. The
tremendous potential of cable on-line services today is not the result of luck or h3p-
penstance. It is the result of years of substantial investment and technological inno-
vation by cable operators and their technology partners. To penalize cable operators
for this effort, as the ISPs propose, would set a perverse precedent under which any-
one who builds a superior network would risk that network being subject to burden-
some government regulation.

A policy that penalizes investment and innovation would absolutely chill the in-
centive of cable operators to continue making these type of investments, and would
provide a powerful reason to delay or cancel deployment of high-speed services. Fur-
thermore, the cable industry is not working in a vacuum. To provide today's
broadband services, and to continue to develop innovative new technologies and ap-
plications, the cable industry is heavily dependent on the continued commitment of
technology companies (such as Road Runner partners Microsoft and Compaq) and
the continued support of the capital markets. The technology community has made
clear that even the threat of burdensome regulation is cause for great concern .32

And the financial community has stated unequivocally that regulation would dimin-
ish the cable industry's access to capital3 2

Common carrier regulation of cable operators would also reduce the incentives of
other facilities-based providers to construct high-speed facilities. Certainly the fear
that they too run the risk of burdensome regulation if they succeed in building a
better network would be a substantial disincentive to invest and to innovate. The
loss of the cable industry's momentum toward providing new high-speed services
also would undoubtedly cause a similar slowdown in the efforts of competitors to
keep pace.

31 In the telecom world, for example, tariff filing requirements and complaint procedures are
considered essential to enforcing non-discrimination rules. MCI v. AT&T, 512 U.S. 218 (1994)
("The provisions allowing customers and competitors to challenge rates as unreasonable or as
discriminatory would not be susceptible of effective enforcement if rates were not publicly filed.")
(internal citations omitted).

3'2See, e.g., Letter from John T. Chambers, President and CEO, Cisco Systems, et al., to Wil-
liam E. Kennard, Chairman, FCC, CC Docket No. 98-146 (December 9, 1998) ("It is a simple
but undeniable reality that new and unnecessary regulations will diminish the willingness of
capital markets to finance the construction of new broadband networks.").

3 For example, one analyst recently stated that the "remotest threat of success of the AOL
argument" would sour Wall Street on the cable industry. See Communications: Daily (December
21, 1998). FCC Chairman Kennard recently acknowledged the financial community's need for
a stable, unregulated environment. See lIemarks of William E. Kennard Before Legg Mason
(March 11, 1999) ("I expect that you would be much more comfortable putting yolr money into
companies who control their own destiny. Business decisions based on contracts. Not on govern-
ment fiat.")
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C. The ISPs Have Concealed The Significant Technical Problems With Their
Unbundling Proposals.

The ISPs have failed to identify some obvious, and very significant, technical defi-
ciencies in the common carrier model they are advocating for cable on-line services.
It is not clear whether the ISPs' failure here results from a lack of understanding
of how cable systems are used in providing on-line services, or simply the knowledge
that an accurate explanation of the technical and operational issues would expose
the massive level of government intervention that would be needed to implement
their proposals.

If from the start someone were to build a network with the intention of providing
direct access by hundreds of different ISPs, they would not deploy the same HFC
systems that Time Warner is constructing today. More "channels" would be devoted
to on-line services, and less to video programming. Different routers would be de-
plo ed. Undoubtedly other elements of the network would also be different.
gut building a network that meets the needs of hundreds of ISPs would not be

in the interests of consumers. The network would be far more expensive than the
HFC networks built by Time Warner. Yet it would provide no additional on-line con-
tent or services, and it would interfere with the ability to provide other services,
such as video programming.

If someone were trying to design a network to meet the needs of consumers, on
the other hand, they would build an HFC network like those used by Time Warner
and Road Runner. Each customer has the ability to use the capacity of the network
when he or she needs it, including the ability to access any content on the Internet
without hassle or delay. Customers who desire the content or features of AOL or
any other ISP can configure their systems to give immediate access simply by
clicking on the ISP's icon on their computer screens. So long as the system is prop-
erly managed, a shared broadband network is a very efficient way to bring high-
speed services to multiple customers, without taking capacity away from video pro-
gramming services.

The ISPs argue that it is technically feasible to provide direct physical connections
to multiple ISPs, even with the HFC systems Time Warner and others are deploy-
ing. Even if we assume such a connection is technically possible (and today, at least,
it is not), this is not the end of the inquiry. That something is technically possible
does not mean it makes sense, either as a business matter or as a public policy mat-
ter. The important questions surrounding any technical issue of this nature, after
the threshold question of technical possibility, involve how much it will cost, and
what types of benefits or detriments it will produce. Here, the cost of regulation is
tremendous and the benefits nonexistent.

One way to provide common carrier access would be for every ISP that obtains
a customer served by the cable system to be allocated a certain amount of dedicated
spectrum for its own use. Where Time Warner now allocates one or two channels
to Road Runner, it would be obligated to allocate additional channels to other ISPs.
Allocating channels in this way would be highly inefficient-the Internet equivalent
of requiring all roads to have separate lanes or each car manufacturer. whateverr
amount of spectrum were allocated to an ISP, the ISP rarely would need tnat much
capacity at any point in time. Obviously, there would be questions about how many,
and which, ISPs would be given this dedicated capacity, and how much capacity
would be dedicated to this use.

However these questions were answered, it is apparent that dedicating network
capacity to individual ISPs would require that the cable system allocate a huge
amount of its limited channel capacity to high-speed data services, taking a large
amount of spectrum away from Time Warner's primary business, delivery of video
programming to subscribers. Allocating channels in this way might (arguably) serve
the ISPs, but it would be to the detriment of all cable subscribers, including those
that choose not to use the cable system foi high-speed on-line services.

A second approach to providing direct connections to unaffiliated ISPs would be
for each ISP to connect to the router located at the cable system headend. This con-
nection would occur through the addition of a second router at the headend that
would direct traffic to the customer's chosen ISP. The type of router needed for this
task is still being tested for use with cable modems. The router also would need soft-
ware that could identify a customer's ISP, much as a telephone switch identifies a
caller's presubscribed long distance carrier. The softwafl necessary to perform this
function still is under development and has not been proven to work with cable
modems.

Even if technology advanced to the point where this approach were technically
possible, significant issues still would remain. First, deploying this technology would
raise the cost of the service, without any additional benefit to consumers. Second,
the number of ISPs that could be accommodated under this approach would be lim-



ited by the capacity of the routers, and the introduction of each additional ISP
would create an additional drag on the speed and efficiency of the system. Each
ISP's connection would create the equivalent of a separate on and off ramp on an
interstate highway. Because there are thousands of ISPs, this would be no highway
at all.

In any event, this approach is not technically practical for cable systems because
it would jeopardize the cable operator's ability to manage traffic on the network.
Cable H FC networks use a single shared distribution system to serve hundreds or
thousands of subscribers. Like Local Area Networks ("LANs"), if cable networks are
overloaded, they will perform much more slowly than desired, or may even crash
altogether. Network usage that may be incompatible with the way the network is
designed is likely to cause service degradation-not only to the individual user en-
gaging in incompatible usage, but to all users. Applications like Pointcast (a "push"
technology that constantly updates users' screen savers with breaking news or other
data) have been known to affect the performance of LANs, and have been prohibited
by some LAN managers. In a similar way, extensive use of the cable network for
home-based Web servers can impact the speed at which other users on the same
node are able to send or download information.

Because cable facilities are shared among many different subscribers, it is essen-
tial that the distribution on a cable network be carefully managed and controlled.
Cable network managers must monitor the build-out and deployment of their sys-
tems to ensure that they have sufficient capacity to provide high quality service to
the cable modems that have been deployed. The cable operator must make decisions
regarding how many subscribers will be served by a particular node, and how many"channels" on the cable system will be devoted to Internet access activity versus
other uses.

Technical decisions like these affect the performance of the network, and the con-
sumer's satisfaction with the service. Cable operators make these technical decisions
in an environment where they will be competing with other broadband facilities,
each with its own unique characteristics. For example, the broadband transmission
networks deployed by local telephone companies provide a dedicated circuit to a cus-
tomer. As a result, a customer's use of that circuit does not impact other customers
on the telephone network. Wireless and satellite facilities undoubtedly will have
their own pros and cons. Regulation that hampers a cable operator's ability to man-
age its shared network turns a technical difference between networks into a quality
difference between competing services. The important point here is that the free
market gives each provider the incentive to develop services that capitalize on the
strengths, and minimize the limitations, of its respective technology Meanwhile,
regulators cannot adopt a "one size fits all" mentality that ignores the technical
complexities and limitations of different networks.

The Road Runner service has been designed with a full understanding of the ca-
pabilities, and the limitations, of the shared cable facility. Working together, Time
Warner and Road Runner have the incentive and the ability to maximize the effi-
ciency of the system. Maintaining Time Warner's ability to manage the network is
an entirely rational, and perhaps the only, method b' which to ensure quality.' 4

In a multiple ISP environment, any particular ISP would benefit from controlling
the usage by its customers only if it could be assured that all other ISPs would do
the same. Because ISPs would be competing with each other, however, a "tragedy
of the commons" would result, where each ISP would have an incentive to overuse
the common resource. 5 Each competing ISP would have an incentive to offer its
customers an ever-increasing volume of service, including broadcasting of data and
streaming video, without an) incentive to limit that volume as the system became
congested. Without the management provided by a single entity, the system would
not be able to provide a consistent high-spe'd experience for its users.

Because of the incompatible incentives ot Time Warner and the unaffiliated ISPs
that would use its system, a mandatory direct access requirement necessarily would
lead to disputes regarding the type of limitations that Time Warner could place on
ISPs and their customers, and how those limitations were monitored and enforced.
Cable operators and investors would necessarily face the risk that ISPs would call
cn regulators to order operators to purchase bigger routers or additional nodes, or
to dedicate more capacity to on-line services (to deliver the same content), and less
capacity to other services. In an environment where technology is constantly chang-
ing and improving, the danger of such an unprecedented intrusion into the business
of a cable operator would itself deter investment in broadband upgrades, particu-

3 4See Bruce M. Owen & Gregory L. Rosston, Cable Modems, Access and InVestment Incentives
at 19.

6Id. at 17.



larly if cable operators were subject to a different set of rules in every local commu-
nity where they offered on-line services.

IV. THE FCC AND LOCAL FRANCHISING AUTHORITIES HAVE NO SrATU CRY AUTHORITY
TO IMPOSE COMMON CARRIER REQUIREMENTS ON CABLE ON-LINE SERVICES.

In advancing their proposals for common carrier access to cable on-line services,
the ISPs have treated the issue of legal authority to impose those requirements al-
most as an afterthought. This tactic is perhaps understandable, because no legal
basis exists on which the FCC or a local franchising authority could impose these
requirements. The Communications Act contains no affirmative grant of authority
for these requirements, and the ISPs' efforts to find legislative authority by analogy
are plainly insufficient to justify the action they seek. Indeed, the Act specifically
precludes common carrier regulation of cable operators when they provide services
such as Road Runner.

A. The Communications Act Does Not Authorize Anty Type Of Common Carrier Regu-
lation Of Cable On-Line Services.

The ISP arguments to impose common carrier regulation on cable operators vary
in some ways, but they all share one common characteristic-they provide no com-
prehensive legal analysis to support their proposals. Some ISPs have suggested that
cable operators somehow can be brought under Title II regulation, others have stat-
ed that unbundling can be imposed under various provisions of Title VI, and still
others have suggested that Section 706 of the 1996 Act provides the necessary au-
thority. All of these assertions are wrong.

On-Iine services provided by a cable operator are cable services that are subject
to regulation under Title VI, not Title Il. Title VI provides no basis on which the
FCC or a local franchising authority can impose common carrier regulation. To the
contrary; Congress has explicitly prohibited common carrier regulation of cable oper-
ators when they provide cable services.

1. Title VI Provides No Authority for the FCC or a Local Franchising Author-
ity to Impose Common Carrier Regulation.

a. Cable on-line services are subject to Title VI regulation. Cable services are regu-
lated under Title VI of the Act. Prior to 1996, the Act defined the term "cable serv-
ice" as "(A) one-way transmission to subscribers of (i) video programming, or (ii)
other programming service, and (B) subscriber interaction, if any, which is required
for the selection of such video programming or other programming service." 3 6 Under
this definition, a cable service could include only subscriber interaction that was
necessary to select programming. If a cable operator provided a service with more
interactivity, it would not be considered a cable service, and would not be subject
to the burdens, or the protections, of Title VI.

In the 1996 Act, Congress amended the definition of cable service to include sub-
scriber interaction required for the "use" of programming. The legislative history in-
dicates that Congress intended this amendment "to reflect the evolution of cable to
include interactive services such as game channels and information services made
available to subscribers by the cable operator, as well as enhanced services."3

As noted in a recent FCC paper, there is ample support for the idea that Congress
intended to include cable on-line services within the new, expanded definition of
cable service. 38 Certainly, the on-line service offered by Time Warner fits within this
expanded definition of cable service. The Road Runner service includes a mix of na-
tional and local content specifically designed to be provided over cable systems, and
is roperly considered an "other programming service"-"information [made] avail-
abe to subscribers generally."3 9 Treating services like Road Runner as cable serv-
ices under Title VI is entirely consistent with the manner in which those services
have been developed by, and are offered by, cable operators.

Some parties have argued that cable on-line services are telecommunications serv-
ices, and therefore subject to common carrier regulation under Title II of the Act.
Whether directed at the cable system or at the Road Runner service, this argument
is baseless. The term "telecommunications" is defined as "transmission, between or

am"Video programming" is defined as "programming provided by, or generally considered com-
parable to programming provided by, a television broadcast station." 47 U.S.C. §522(20). "Other
programming service" is defined as "information that a cable operator makes available to all
subscribers generally." Id., § 522(14).37See H Rep. No. 104-458, 104th Cong., 2d Sess. at 169 (1996) t"1996 Conference Report").

38Internet Oter Cable at 88; see also Implementation of Section 703 of the Telecommunications
Act of 1996, CS Docket No. 97-151, FCC 98-20 at 133 (rel. February 6, 1998).

3947 U.S.C. §521(14).
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among points specified by the user, of information of the user's choosing, without
change in form or content of the information as sent and received." 47 U.S.C.
§ 153(43). The Road Runner service clearly does not fit within the definition of tele-
ckmmunications because it is primarily an editorial product that includes local and
national content chosen by Road Runner and the cable system. In addition, the FCC
has concluded that the provision of Internet access, one of the functions provided
by Road Runner, is not a telecommunications service.40

The argument that a Time Warner cable system provides a telecommunications
service when it offers Road Runner also fails. Time Warner's agreements with Road
Runner are comparable to the agreements it has with video program providers.
Time Warner creates a service together with Road Runner and sells it to customers.
Time Warner does not offer telecommunications to Road Runner or to its customers
under this arrangement.

4

b. Nothing in Title VI authorizes the imposition of common carrier requirements
on cable on-line services. The FCC only may regulate to the extent it has been grant-
ed authority by Congress. 4 2 When Congress authorizes the FCC to regulate, the
FCC must comply with the language of the statute. *a In the absence of a statute
giving the FCC the authority it needs to act, it has no authority. And Congress
alone has the power to grant that authority. 44

With respect to cable services, the FCC's authority is limited to the authority
granted under Title VI of the Act. Title VI provides no basis for imposing a manda-
tory access or unbundling requirement on cable on-line services. Although provisions
of Title VI require cable operators to provide access to unaffiliated parties, such as
commercial leased access under Section 612 and program access under Section 628,
the nature and extent of access that may be required is limited by the terms of the
statute.4 5 The statute does not include any unbundling or access requirements for
on-line services.

Local franchising authorities also are constrained to regulate cable operators only
to the extent permitted under Title VI. Section 636 of the Act specifically preempts
"any provision of law of any State, political subdivision, or agency thereof, or fran-
chising authority, or any provision of any franchise granted by such authority,
which is inconsistent with this Act." 47 U.S.C. § 556(c). Title VI contains no grant
of authority to local franchising authorities that would provide a basis on which to
impose access requirements on cable on-line services.

The ISPs argue that the access requirements they are proposing are consistent
with the access requirements already imposed under Title VI. But consistency with
other requirements does not provide a statutory basis for the requirements proposed
by the ISPs. The ISPs' attempt to find authority by analogy underscores that the
requirements they are advocating do not fit within any of the existing access require-
ments-direct access by ISPs is not PEG, it is not leased access, it is not program
access and it is not must carry. All the existing access requirements relied on by
the ISPs as "analogous" or "consistent" with the access they seek were explicitly

40 See, e.g., Universal Service Report at 80.
41 Furthermore, Title I applies only to telecommunications carriers, a term the FCC has in-

terpreted to mean entities that offer telecommunications on a common carrier basis. Universal
Service Report at 1124. Even if Time Warner is considered to be providing telecommunications
to Road Runner, it is doing so on a private carrier basis only, and cannot be forced to provide
service if it chooses not to. See Southwestern Bell v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994)
(If a carrier "chooses its clients on an individual basis and determines in each case whether and
on what terms to serve, and there is not specific regulatory compulsion to serve all indifferently,
the entity is a private carrier for that particular service, and the Commission is not at liberty
to subject the entity to regulation as a common carrier.").4 2 See, e.g., FCC v. Midu'est 1'ideo, 440 U.S. 689, 695 (1979) ("The Commission derives its au-
thority from the Communications Act of 1934"); Louisiana PSC v. FCC, 47,6 U.S. 355 (1986)
(FCC has no authority to regulate intrastate depreciation rates); Bell Atlan.ic v. FCC, 24 F.3d
1441, 1446 (D.C. Cir. 1994) (FCC had no authority to require local c:&chaige carriers to provide
competitors with physical collocation in central offices).

43 See, eg, MCI v. AT&T, 512 U.S. 218 (1994) (authority to "modify" tariff filing requirements
does not include authority to forbear from enforcing those requirements).44 See MCI v. AT&T, 512 U.S. at 234 ("our estimations, and the Commission's estimations,
of desirable policy cannot alter the meaning of the federal Communications Act of 1934"); Mid-
west Video, 440 U.S. at 709 ("We think authority to compel cable operators to provide common
carriage of public-originated transmissions must come from Congress.").48See Sierra East Telecom v. Weststar Cable Television, 776 F.Supp. 1405 (E.D. Cal. 1991)
(cable system with less than 36 channels has no leased access obligations under Section 612);
Echostar Communications Corp. v. Comcast Corp., Memorandum Opinion and Order, File No.
CSR 5244-P, DA 99-235 (rel. January 26, 1999) (rejecting program access complaint based on
finding that programming at issue was not satellite programming, or equivalent to satellite pro-
gramming)
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adopted by Congress, not by the FCC or local franchising authorities. Past attempts
by the FCC to impose access requirements without statutory authority have been
rejected by the courts.

4 6

Analogies to the unbundling requirements imposed on local exchange carriers
under Section 251(c) are equally flawed. Congress has specifically imposed
unbundling requirements only on incumbent telephone companies, while refraining
from imposing comparable requirements on any other type of entity, 47 The Supreme
Court recently confirmed in AT&T v. Iowa Utilities Board that the FCC cannot ig-
nore the language used by Congress in implementing unbundling requirements.48
The unbundling requirements of Section 251(c) apply to incumbent local exchange
carriers only when a failure to provide a particular unbundled network element
would "impair" the ability of a requesting telecommunications carrier to provide
service, 49 and they do not apply at all when a telephone company is providing cable
service. 47 U.S.C. §571(b). Given the clarity with which Congress has expressed
itself on the issue of who should be required to unbundle their networks, and when,
it is clear that if Congress also believed an unbundling requirement should be im-
posed on cable operators, it would have made that explicit.

2. A Mandatory Direct Access or Unbundling Requirement Would Constitute
Prohibited Common Carrier Regulation in Violation of Section 621(c) of
the Act.

The essential premise underlying the ISPs' proposed unbundling and access re-
q uirements is antithetical to the structure of the Cable Act. Section 621(c) of the

ct provides that "[any cable system shall not be subject to regulation as a common
carrier or utility by reason of providing any cable service." 47 U.S.C. §541(c). Any
requirement that cable operators provide direct physical connections to ISPs would
clearly be in the nature of common carrier regulation, and finds no basis in Title
VI. A fundamental principle underlying Title II is that telecommunications net-
works can, and should, be interconnected.) 0 In contrast, Title VI contains no inter-
connection requirements. The FCC recently reaffirmed "the distinctions Congress
drew between cable and common carrier regulation" in rejecting arguments that
AT&T should be subject to new access requirements following its acquisition of
TCI.6 '

The ISPs have suggested that an unbundling requirement would not violate Sec-
tion 621(c) because the imposition of such a requirement would be less extensive
than the type of common carrier regulation that would be imposed if on-line services
were fully regulated under Title II. The Fifth Circuit recently rejected an almost
identical argument in striking down the FCC's requirement that Open Video Service
(OVS) operators obtain pre-construction certification.5 12 In City of Dallas, the court
noted that the statute provided that an OVS operator would not be subject to the
requirements of Section 214 of the Act. The court held that the Commission "should
not be able to deny the reglatory relief these sections provide merely by pointing
out that there are some differences between its new rulel and the old one it is ex-
pressly forbidden to impose."

6 3

The situation here is similar. Although it is true that a mandatory direct access
requirement might not mirror Title II regulation in all respects, it inevitably would
include a requirement to serve all ISPs indifferently, as well as regulatory oversight
of the price, terms, and conditions under which cable operators would provide the
access component of Internet access. A regulatory body would, at a minimum, have
to establish complaint procedures, and basic principles on which to resolve com-
plaints. 4 The ISP proposals could not be implemented without massive government
intervention that would include many of the key elements of Title I regulation.

46See Midwest Video, 440 U.S. at 708-09.
47 See Implementation of the Local Competition Provisions of the Telecommunications Act of

1996, 11 FCC Red 15499 (1996), reversed in part, Iowa Utilities Board v. FCC, 120 F.3d 753
(8th Cir. 1997), reversed in part sub nom. AT&T Corp. v. Iowa Utilities Board, Case No. 97-
826 (January 25, 1999).

"AT&T Corp. v. Iowa Utilities Board, slip op. at 21-24
41d.; 47 U.S.C. §251(dX2).5OSee, e4g., 47 U.S.C. §201(:) (requiring common carriers to establish physical connections

with other carriers); Id., §251(a) (requiring telecommunications carriers to interconnection with
other carriers).

6 See AT&T/TCi Order at 129.62 See City of Dallas v. FCC, Case No. 96-60502 (5th Cir. January 19, 1999).
3id., slip op. at 18.

54If a cable operator were not permitted to charge a price sufficient to recover its investment
and earn a reasonable return, any requirement to provide unbundled access would violate the

Continued
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The ISPs also ignore that the exemption in Section 621(c) covers more than just
requirements imposed under Title II. When Congress has intended a statutory ex-
emption to cover only specific provisioro of the Act, it has explicitly stated as
much.65 In contrast Section 621(c) is noc a limited exemption from Title II regula-
tion. It covers "regulation as a common carrier or utility,' clearly indicating a much
broader exemption that includQs not only federal regulation under Title II, but also
state and local common carrier regulation.

The legislative history of Section 621(c) confirms that Congress intended a broad
exemption. The House Report prepared in connection with the 1984 Cable Act ex-
plains that a cable operator may not be "subject to rate of return regulation, or to
the traditional common carrier requirement of servicing all customers indifferently
upon request (except as otherwise provided in Title VI), to the extent the cable sys-
tem is providing cable services. Nor would a cable service be subject to the regula-
tion of rates, terms, or conditions, except as provided in Title VI."56 As this passage
illustrates, when a cable operator is providing cable services, it cannot be subject
to any common carrier regulation-whether that regulation finds its source in Title
II of the Act, the FCC's rules, or state law. Congress intended that any regulation
of the rates, terms and conditions for cable services be based on Title VI, and noth-

he Supreme Court interpreted comparable language in FCC v. Midwest Video.57

In that case, the Court struck down PEG and leased access requirements the FCC
imposed on cable operators prior to the 1984 Cable Act. At the time, Section 3(h)
of the Act provided that "a person engaged in . . . broadcasting shall not . . . be
deemed a common carrier."68 Although the Court had determined in a prior case
that the FCC had Title I authority to regulate the cable industry because of cable's
impact on the broadcasting industry,59 it found in Midwest Video that Section 3(h)
"forecloses any discretion in the Commission to impose access requirements amount-
in to common-carrier obligations on broadcast systems." 60

The ISPs also have argued that a direct access requirement would not violate Sec-
tion 621(c) because it would be consistent with other mandatory access require-
ments imposed on cable operators (e.g., PEG access under Section 611, commercial
leased access under Section 612, program access under Section 628) that have not
been deemed to violate the prohibition on common carrier regulation. But their di-
rect access proposal does not fit within any of the existing access requirements con-
tained in the Act. These existing requirements, as well as the general prohibition
on common carrier regulation, are part of a comprehensive scheme of access require-
ments that has been established by Congress. Only Congress has the authonty to
alter this regime by adding new access requirements (within constitutional limits).6 1

Any imposition of- access requirements beyond those expressly authorized under
these provisions would impermissibly frustrate the decisions Congress has made in
establishing this regulatory regime.62

3. Neither Title I of the Act Nor Section 706 of the 1996 Act Grants Authority
to Impose Common Carrier Requirements on Cable Operators.

In the absence of explicit authority under Title VI, the only possible sources of
authority to impose access or unbundling requirements would be Title I, or Section
706 of the 1996 Act. As we show below, neither of these statutory provisions author-
izes the FCC to impose common carrier regulations on cable on-line services.

Takings Clause of the Fifth Amendment, which provides that "private property [shall not] be
taken for public use, without just compensation." U.S. Const. amend. V.

85See, e.g., 47 U.S.C. §541(bX3) (exempting telecommunicationA services provided by cable op-
erators from Title VI requirements); 47 U.S.C. §573 (exempting OVS providers from certain re-
quirements of Title II and Title VI).

"H. Rep. No. 98-934, 98th Cong., 2d Sess. 60 ("1984 House Report").
67440 US. 689 (1979).
68ld. at 699.
59 United States v. Southwestern Cable Co., 392 U.S. 157 (1968).
60 Midwest Video, 440 U.S. at 704; Id. at 707 ("That limitation is not one having peculiar ap-

plicability to television broadcasting. Its force is not diminished by the variant technology in-
volved in cable transmissions.").

61 1d. at 709 ("We think authority to compel cable operators to provide common carriage of
public-originated transmissions must come from Congress.").

*2See, eg., Russello v. United States, 464 U.S. 16, 23 (1983) ("Where Congress includes lan-
guage in one section of a statute but omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposely in the disparate inclusion and exclu-
sion."); Echostar Communications Corp. v. Comeast Corp., (rejecting program access complaint
based on finding that programming at issue was not satellite programming, or equivalent to sat-
ellite programming); Time Warner Cable v. City of New York 943 F.Supp. 1357 (S.D.N.Y. 1996)
(prohibiting use of PEG channels for non-PEG purposes), affd, 118 F.3d 917 (2d Cir. 1997).



Section 4(i) gives the FCC authority to perform any act "not inconsistent with this
Act, as may be necessary in the execution of its functions." 47 U.S.C. § 154(i). But
Section 4(i) "is not an independent source of regulatory authority; rather, it confers
on the FCC only such power as is ancillary to the Commission s specific statutory
authority."63 The provisions of the Act are sufficiently specific with respect to the
type of access requirements that may be imposed on cable operators, and with re-
spect to the type of companies that are subject to unbundling requirements, that
no ancillary jurisdiction exists to expand those provisions without violating the re-
gime established by Congress.A

Nor is there support for the exercise of Title I jurisdiction over cable operators
under the theory that regulation is ancillary to the Commission's Title II regulation
of telecommunications used by ISPs. Congress has explicitly provided that cable op-
erators cannot be subject to regulation as a common carrier when they provide cable
services. 47 U.S.C. §541(c). The FCC cannot defeat the purpose of that prohibition
by imposing common carrier regulation under the guise of Title 1.65

Imposing an unbundling or mandatory access requirement under Section 4(i) also
would be prohibited because it would be inconsistent with Section 230(bX2) of the
Act. Section 230(bX2) provides that it is "the policy of the United States to preserve
the vibrant free market that presently exists for the Internet and other interactive
computer services, unfettered by Federal or State regulation."66 Time Warner is pro-
viding an "interactive computer service," and therefore the national policy estab-
lished by Section 230 constrains the FCC's authority to regulate pursuant to Section
4(i).

Section 706 of the 1996 Act also provides no basis on which to impose unbundling
and mandatory access requirements. Section 706(a) authorizes the FCC and the
states to "encourage" the deployment of advanced telecommunications capability
through "methods that remove barriers to infrastructure investment."6 7 The meth-
ods urged by the ISPs would be completely inconsistent with congressional intent.
Rather than encouraging deployent of advanced capabilities by removing barriers,
a mandatory access or unbundling requirement would discourage infrastructure in-
vestment by imposing new regulations restricting a cable operator's ability to re-
cover that investment and earn a return,

Section 706(b) requires the FCC to report on the deployment of advanced tele-
communications capability, and to take action to accelerate deployment if it finds
that deployment is not timely. The Commission recently released the report re-
Iquired under Section 706(b), concluding that "deployment of broadband capability
is reasonable and timely."1 With respect to access to cable systems, the FCC con-
cluded that there was "no reason to take action on this issue at the present time." 6 9

Given these findings, Section 706(b) obviously provides no basis for imposing an
unbundling requirement on cable operators.

4. Additional Provisions of Title VI Restrict Local Authority to Impose Com-
mon Carrier Regulation on Cable Operators.

Because Congress has established that a cable operator cannot be subject to com-
mon carrier regulation, any attempt by a local government to impose common car-
rer requirements on a cable operator's on-line services would be preempted. 70 Not-
withstanding the clarity with which Congress has spoken on this issue, a few local
governments have suggested that various provisions of Title VI can be read to give
them the authority to impose the type of requirements proposed by the ISPs. These
arguments are wrong.

a. Local governments are restricted in their ability to impose access requirements
under Section 612. A direct access or unbundling requirement would be inconsistent
with the commercial leased access provisions of Section 612 of the Act. 47 U.S.C:
§532. Under Section 612(bX1), cable operators are required to set aside channel ca-

WCalifornia v. FCC, 905 F.2d 1217, 1240-41, n.35 (9th Cir. 1990).
64 AT&T v. Iowa Utilities Board, slip op. at 21-24.
s See Midwest Video, 440 U.S. at 708-09; City of Dallas v. FCC, slip op. at 18.
6647 U.S.C. §230(bX2) (emphasis added). The term "interactive computer service" is defined

as "any information service, system, or access software provider that provides or enables com-
puter access by multiple user to a computer server, including specifically a service or system
that provides access to the Internet and such systems operated or services offered by libraries
or educational institutions." 47 U.S.C. §230(eX2). This definition is not mutually exclusive with
the definition of cable service, i.e., a service can be both a cable service under Title VI and an
interactive computer service under Section 230.

67 1996 Act, § 706(a).
68 Section 706 Report at 116.
7 Ud. at 5101.70o47 U.S.C. § 54 1(c);/Id., § 556(c).



pacity for "commercial use" by persons unaffiliated with the cable operator. For pur-
poses of Section 612, "commercial use" is defined as the provision of video program-
min#. Under Section 612(bX3), Congress explicitly prohibited local franchising au-
thorities, "as part of a request for proposals or as part of a proposal for renewal,"
from requiring a cable operator to "designate channel capacity for any use (other
than commercial use by unaffiliated persons under this section) except as provided
in sections 611 and 637." 47 U.S.C. §532(bX3) (emphasis added). Cable operators
are free, however, to "offer in a franchise, or proposal for renewal thereof, to pro-
vide, consistent with applicable law, such capacity other than for commercial use by
such persons." Id.

The mandatory access requirements of Section 612(b) cover only video progfram-
ming; there are no requirements imposed on cable operators with respect to other
programming." Two consequences flow from this provision. First, it is clear that Sec-
tion 612 provides no affirmative basis upon which a local authority may impose a
mandatory access or unbundling requirement. Second, any attempt by a local fran-
chising authority to impose a mandatory access or unbundling requirement in con-
nection with a franchise award or renewal would be prohibited under Section
612(bX3). Any argument that the language in Section 612(bX3) permitting a cable
operator to "offer. . .capacity other than for commercial use" somehow authorizes
a franchising authority to require additional capacity obviously ignores the plain
meaning of the statute and would not withstand judicial scrutiny.

b. Mandatory access or unbundling may not be imposed as a condition of a fran-
chise transfer pursuant to Section 613. Local governments have in a few cases sug-
gested that they have broad discretion to impose conditions in connection with local
approval of a transfer, particularly under Section 613(dX2) of the Act. This position
al so is without merit.

Section 613(d) generally prohibits a franchising authority from preventing a per-
son from owning a cable system based on that person's ownership or control of other
media of mass communications. Section 613(d)(2) reserves local authority to prohibit
a person from owning a cable system where the acquisition of the system "may
eliminate or reduce competition in the delivery of cable service." Assuming a fran-
chising authority could make the requisite finding that a particular transfer will re-
duce competition (a finding that seems highly unlikely in the typical transfer situa-
tion), any conditions imposed by a local franchising authority pursuant to Section
613(dX2) must be consistent with the Act.7 1 Because Congress has specifically pro-
hibited common carrier regulation of cable operators when they provide cable serv-
ices, there is no basis for imposing a common carrier access requirement on cable
on-line services as a condition of approving a transfer.

c. Section 624 severely restricts local authority over cable on-line services. Section
624 of the Act establishes the parameters for local regulation of servicef, facilities,
and equipment provided by a cable operator. The ISP proposals raise concerns
under three different provisions of Section 624.

First, Section 624(bX1) provides that a local franchising authority may not "estab-
lish requirements for video programming or other information services" in a request
for proposals for a new franchise or a renewal franchise. 47 U.S.C. §544(bXl). The
intent of this provision is to make clear that it is the cable operator that get4 to
decide what programming is provided to subscribers. A local franchising authority
cannot interfere with that discretion by establishing requirements in a request for
proposal.7 2 The prohibition contained in Section 624(bXl) eliminates any discretion
on the part of a local franchising authority to impose any type of direct access or
unbundling requirement in the context of granting a new franchise or granting a
renewal franchise.

Second, Section 624(e) provides that a local franchising authority may not "pro-
hibit, condition, or restrict a cable system's use of any type of subscriber equipment
or transmission technology." 47 U.S.C. § 544(e). Congress adopted this provision to
"(prohibit] States or franchising authorities from regulating in the areas of technical
standards, customer equipment and transmission technologies." 73 A mandatory di-
rect access or unbundling requirement would violate Section 624(e) because it would

71 See ( ble Alabama v. City of Huntsville, 768 F.Supp. 1484 (N.D. Ala. 1991) (City had no
right to biock transfer because Congress "has denied to local governments the authority to regu-
late ownership or control of cable systems where ownership or control of any other media of
mass communications are a concern").

721984 House Report at 68 ("he cable operator may not he required, either directly or indi-
rectly, as part of the franchise renewal or for a new franchise to provide particular video or
other information services, or even a broad category of video or other information service.").

73 1996 Conference Report at 168.
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effectively dictate that a cable operator deploy equipment capable of providing ac-
cess to multiple ISPs. When Time Warner provides on-line services today, critical
network management functions are handled by a router at the cable system
headend. Under a mandatory direct access regime, the cable system would have to
add a second router to direct traffic to ISPs, and it likely would be required to de-
ploy bigger routers, or additional routers, than it otherwise would. The broad lan-
guage of Section 624(e) plainly indicates that Congress did not intend local authori-
ties to adopt this kind of intrusive regulation.

-Third, Section 624(f) provides that a local franchising authority "may not impose
requirements regarding the provision or content of cable services, except as ex-
pressly provided in this title." 47 U.S.C. §544(f). As explained above, nothing in
Title VI expressly (or even implicitly) provides for the unbundling or direct access
requirements advocated by the ISPs. Section 624(f) makes clear that without ex-
press authority, these requirements may not be imposed by a local franchising au-
thority.

V. THE UNITED STATES CONSTITUTION DOES NOT PERMIT THE FCC OR LOCAL FRANCHIS-
ING AUTHORITIES TO IMPOSE A MANDATORY ACCESS OR UNBUNDLING REQUIREMENT.

A. The Commerce Clause Prohibits A Local Franchising Authority From Requiring
Mandatory Access Or Unbundling.

Local regulation of cable on-line services would violate the Commerce Clause of
the United States Constitution. The Commerce Clause grants Congress the power
"to regulate Commerce . . . among the several States." 74 It is well-established that
this clause not only gives Congress broad authority to regulate interstate commerce,
but the "dormant" Commerce Clause prevents state and local governments from im-
posing requirements that unduly burden interstate commerce. 75 A state or local re-
quirement may violate the dormant Commerce Clause if the burden on interstate
commerce is "clearly excessive in relation to putative local benefits." 76

Local regulation of the Road Runner service is fundamentally incompatible with
the national and international nature of the service. The Road Runner service in-
cludes both local content produced by the cable system, and national content that
is available over the nationwide Road Runner network. Road Runner also enables
consumers to access the Internet, and thereby communicate on a nationwide and
worldwide basis. There can be no doubt that the Road Runner service is an instru-
ment of interstate commerce protected by the dormant Commerce Clause. As one
court has stated, "the novelty of the technology should not obscure the fact that reg-
ulation of the Internet impels traditional Commerce Clause considerations." 

7 7

The burden of any local requirement that Time Warner provide direct access to
other ISPs would be "clearly excessive in relation to putative local befiefits." 7 a If

this type of requirement could be imposed at the local level, the interstate services
provided by Time Warner and Road Runner would be subject to a patchwork of dis-
parate regulatory requirements. It would be virtually impossible for Time Warner
to offer the service under these conditions. 79 Moreover, the common carrier-style
regulation the ISPs seek to impose on Time Warner would constitute a fundamental
change in the way the company does business. Time Warner would be required to
invest in additional facilities to accommodate unaffiliated ISPs, and the features of

74 U.S. CONST. Art. 1, § 8, cl. 3.75See, e.g., Oregon Waste Systems v. Dep't of Environ. Quality, 114 SCt. 1345 (1994); Kassel
v. Consolidated Freightuays Corp., 450 U.S. 662 (1981).7 6Pike v. Bruce Church, 397 U.S. 137, 142 (1970) (requirement to package fruit in state where
it is grown "put a straitjacket on the . . . company with respect to allocation of interstate re-
sources"); see also Pioneer Military Lending, Inc., 2 F.3d 280, 283 (8th Cir. 1993) ("The burden
a state regulation places on a single firm's interstate activities can be excessive under the Com-
merce Clause.").77 American Library Association v. Pataki, 969 F.Supp. 160, 173 (S.D.N.Y. 1997); see also
American Civil Liberies Union v. Johnson, 4 F.Supp.2d 1029 (D.N.M. 1998) ("The Internet is
an instrument of interstate commerce"); GTE Telephone Operating Companies, Memorandum
Opinion and Order, CC Docket No. 96-79, FCC 98-292 (rel. October 30, 1998) (finding that tele-
phone company ADSL service is jurisdictionally interstate).7sPike, 397 U.S. at 142.79 See Cox Cable Communications v. Simpson, 569 F.Supp. 507, 522 ("It is one thing to exempt
intrastate services from Federal jurisdiction. It is quite a different matter to argue that by vir-
tue of this exemption plant used in common for both intrastate and interstate services. ... can
be sub ected to a melange of regulations, determined by each of the 50 se arate 'urisdictions,"
citing Tekrent Leasing Corp. 45 FCC 2d 204 219-20 (1974), affd sub nom. North Carolina Util.
cities Commission v. FCC, 537 F.2d 787 (4th Cir.), cert. denied, 429 U.S. 1027 (1976).



the service offered by Time Warner would be adversely affected by multiple,
unmanaged service providers accessing the cable operator's shared network.

The burden on Time Warner from this type of requirement would far outweigh
any arguable benefit that local communities would receive under the ISP proposals.
An unbundling requirement would not make available any information that is not
already available because Time Warner's Road Runner service is completely open
today, offering access to any Internet site. Furthermore, even if Time Warner could
provide direct physical connections to multiple ISPs, doing so would result in signifi-
cant costs. Regardless who incurred these costs directly, ultimately they would be
borne by consumers. In the absence of any tangible consumer benefit, there is no
justification for the substantial burden on interstate commerce presented by the ISP
proposals.

B. Unbundling And Mandatory Access Requirements Cannot Be Justified Under The
First Amendment.

1. The Provision of Cable On-Line Services is Protected by the First Amend-
ment.

Unbundling and direct access requirements would seriously intrude upon the edi-
torial autonomy of cable operators. The Road Runner service is an editorial product.
Road Runner is entitled to substantial First Amendment protection in creating the
service, and Time Warner is entitled to substantial First Amendment protection
when it provides the service. By requiring cable operators to make their facilities
available to unaffiliated ISPs, common carrier access requirements would impose a
form of forced speech or association on the cable operator. Common carrier regula-
tion of cable on-line services also presents the potential to interfere with Time War-
ner's provision of video programming services. If the purpose of such requirements
is to override the editorial choices of Time Warner and Road Runner, strict scrutiny
applies. Even if evaluated under the "intermediate" First Amendment scrutiny ap-
plied to such requirements as broadcast "must carry" rules, imposing common car-
rer requirements on cable on-line services would be unconstitutional.

The Supreme Court has made clear that cablebe programmers and cable operators
engage in and transmit speech, and they are entitled to the protection of the speech
and press provisions of the First Amendment"8 0 Any access requirement would im-
plicate the First Amendment to the extent that it reducesf] the number of channels
over which cable operators exercise unfettered control."'1 The Court has explained
that a cable operator's editorial discretion logically extends to its choice of which
services to offer--or not to offer, "Cable operators . . . are engaged in protected
speech activities even when they only select programming originally produced by
others."82 As Justice Breyer explained, "compulsory carriage ...exacts a serious
First Amendment price. . . .This "price" amounts to a "suppression of speech."83

The burden of proof to support any new access requirements is particularly heavy
where, as here, unbundling proponents are seeking to impose new requirements
without any evidence that the free market is not working. Not only are there no
congressional findings that a problem exists, the FCC recently found the market-
place is working to provide multiple broadband options to consumers. In this com-
petitive environment, there simply is no basis for intruding on the First Amendment
rights of Time Warner and RoadRunner.

2. Common Carrier Regulation of Cable On-Line Services Would Not With-
stand Even Intermediate First Amendment Scrutiny.

As the Supreme Court made clear in its review of broadcast must carry rules, the
government faces a significant burden to justify even content-neutral regulations
that divest cable operators of control over their capacity. To justify any such re-
quirements, the government must demonstrate that the "recited harms are real, not
merely conjectural," and that any such rules will serve the stayed interest "in a di-
rect and material way" and the rules cannot restrict more speech than necessary
to serve the stated interest.8 4 After years of FCC and congressional investigations
and litigation, the Court just barely found that the burden was met with respect

80 Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 636 (1994) ("Turner 1").
81 Turner 1, 512 U.S. at 637.
82 Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U.S. 557,

570 (1995). See also Pacific Gas & Electric Co. v. Public Utility Comm'n of Cal., 475 U.S. 1,
11 (1986); Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974).83 Turner Broadcasting System, Inc. v. FCC, 117 S. Ct. 1174, 1204 (1997) (Breyer, J., concur-
rinr in part) ("Turner 1). aTurner 1, 512 U.S. at 664.



to must carry.ai But here, there is nothing to support the demands of unbundling
or access for ISP8.

Proponents of unbundling face their greatest challenge in addressing the thresh-
old question of any constitutional inquiry-whether the "need" for such access is
based on anything other than speculation. The Supreme Court has made clear that
the "mere assertion of dysfunction or failure in a speech market" is not sufficient
to "shield a speech regulation from the First Amendment standards applicable to
nonbroadcast media."8 5 Alleging market dysfunction is virtually impossible in the
case of Internet access services, especially since the FCC has already concluded that
the market is served by a multitude of players who are developing diverse tech-
nologies for serving their customers.8 7 The conjectural loss of competition is all the
more striking here, where the principal proponents of unbundling are the dominant
players in the market for Internet access.

It also would be very difficult for the advocates of unbundling to demonstrate that
ISP access requirements would serve their asserted interests in a "direct and mate-
rial way," as established precedent requires. Because Road Runner already provides
customers with access to all content that is available on the Internet, including ac-
cess to AOL and other ISPs, there is no information that would be made available
through an unbundling requirement that is not already available without that re-
quirement. There is no pub ic interest to be served by unbundling or mandatory ac-
cess requirements; there is only the special pleading of the policy's proponents. Ex-
isting market participants "have no entitlement that permits them to deflect com-
petitive pressure from innovative and effective technology."88

Finally, unbundling advocates bear the burden of demonstrating that access re-
quirements do not burden substantially more speech than necessary to further the
stated interests.8 9 Mandatory access requirements for cable on-line services would
be both excessively burdensome and unnecessary. The impact of an unbundling or
mandatory access requirement would be far greater than any existing access re-
quirements imposed on cable operators. For example, while a cable operator must
set aside capacity for must carry channels, the number of channels is limited, both
by the terms of the Act and by the limited number of stations eligible for must carry
status. In contrast, a requirement to provide direct access to ISPs creates the possi -
bility of hundreds, or even thousands of ISPs using Time Warner's facilities. Not
only would this interfere with Time Warner's ability to provide on-line services, the
extra bandwidth necessary to meet ISP demand potentially threatens Time War-
ner's ability to provide video programming services.

Any burden on speech is excessive if non-regulatory means are available that
would serve the asserted interest.9 ° In this case, Section 706 identifies a number
of far less intrusive methods by which regulators may encourage deployment of
high-speed Internet access services, such as regulatory forbearance (e.g., limits on
franchise fees for cable on-line services) and removing barriers to infrastructure in-
vestment. Any regulator serious about promoting the development of high-speed
services should pursue these types of policies, rather than punishing innovation and
investment through burdensome government regulation.

C. Imposition Of An Unbundling Or Mandatory Access Requirement By A Local Gov-
ernment During An Existing Franchise Term Would Violate The Contracts
Clause.

It is well-established that a franchise is a contract that is protected from impair-
ment by local government under the Contiacts Clause of the United States Con-
stitution.9 1 As one court has stated, followingig necessarily from the accepted doc-
trine that a franchise constitutes a contractual right is the inescapable conclusion
that those contract rights are constitutionally protected from subsequent impair-

85See generally, Turner I, 117 S. Ct. at 1189-1196.
8S Turner 1, 512 U.S. at 640.
87 Section 706 Report at 4,
8sNational Ass'n. of Broadcasters v. FCC, 740 F.2d 1190, 1198 (D.C. Cir. 1984). The FCC has

long emphasized that "it is not the purpose of the [Communications) Act to protect a licensee
against competition but to protect the public." Inquiry Into the Development of Regulatory Policy
in Regard to Direct Broadcast Satellites, 90 F.C.C.2d 676, 689 (1982).89 Trner 1, 512 U.S. at 665.

90 It is noteworthy that must carry rules were upheld based on findings that mostot subscrib-
ers to cable television systems do not or cannot maintain antennas to receive broadcast tele-
vision services, do not have input selector switches to convert from a cable to antenna reception
system, or cannot otherwise receive broadcast television services." Turner 1, 512 U.S. at 633
(quoting Cable Act, §2(aX17)). Here, however, any subscriber may freely obtain access to AOL
or another ISP either through Road Runher or by other means.9 1U.S. CONST., Art. 1, § 10 ("No State shall ... pasS any . . . Law impairing the Obligation
of Contracts"); McQuillin, Municipal Corporations, H 34.06, 34.44.



ment by municipal authority. Further, the contract obligation between the parties
would of necessity become impaired when an ordinance alters its terms by imposing
new duties and conditions."

9 2

The existence of a franchise does not preclude a municipality from reasonably ex-
ercising its police power to protect the public health, safety and welfare. But the
police power is not absolute. There must be a "sigficant and legitimate public pur-
pose behind the enactment of the regulation, and the regulation must not unreason-
ably intrude into the parties' bargain to a degree greater than is necessary to

achieve the stated public purpose. " 9s Among the types of provisions that courts
have struck downm as unduly burdening an existing franchise are increased fees,9 4

imposition of a new permit requirement, 95 a diminution in the service area,9
6 and

a change in the term of the franchise.
9 7

Under these standards, imposition of a mandatory access or unbundling require-
ment plainly would impair any existing Time Warner franchise in violation of the
Contracts Clause. A requirement to offer unbundled trar sport service or to provide
competitors with access to Time Warner's network is fundamentally different than
any requirement contained in any Time Warner franchise, and not something Time
Warner would have accepted in franchise negotiations.

VI. CONCLUSION

It would be a terrible mistake from a public policy pei cpective to impose any type
of mandatory access or unbundling requirement on cabL! operators that provide on-
line services. Common carrier regulation of cable on-line services would increase the
cost and degrade the quality of service, while providing no material benefit to con-
sumers.

Not only would mandatory direct access to cable operators' high-speed services be
a foolish public policy, there is no legal basis on which the FCC or a local franchis-
ing authority may impose it. The Communications Act contains no grant of author-
ity for such a requirement and it specifically prohibits common carrier regulation
of cable operators when they provide services like Road Runner. At the same time,
intrusive regulation of cable on-line services would violate the Constitution in mul-
tiple respects.

For any on-line customer of a cable operator, access to any site on the Internet,
including any ISP site, is only a click away today. There is no reason to heed the
ISP calls for a new regulatory regime for cable on-line services. Attempting to im-
pose such a regime would stifle innovation, slow investment, and trigger litigation
in which the cable industry must ultimately prevail. The downside of regulation is
multifaceted;, while there is no upside. This tempest exists merely because ISPs
want to use an unnecessary and inappropriate regulatory tool for their own competi-
tive ends.

MARC APFELBAUM, Senior Vice President
and General Counsel,

Time Warner Cable.

JAMES CHIDDIX, Chief Technical Officer,
Time Warner Cable.

Mr. HYDE. Mr. Windhausen.

STATEMENT OF JOHN WINDHAUSEN, PRESIDENT, ASSOCIA-
TION FOR LOCAL TELECOMMUNICATIONS SERVICES, WASH-
INGTON, DC
Mr. WIND(HAUSEN. Thank you, Mr. Chairman, Mr. Conyers, and

other members of the committee. It is a pleasure to be here as well.
I am the president of ALTS, which is the Association for Local
Telecommunications Services. ALTS is the leading national trade

92Brauer v. Iroquois Gas Corp., 381 N.Y.S.2d 166, 171 (1975) (rejecting attempt by city to en-
force term limit and gross receipts fep contained in ordinance adopted after grant of franchise).

93BreL ard County v. Florida Power & Light Co., 693 So.2d 77, 81 (1997) (striking down ordi-
nance that imposed a permit requirement on a franchisee not previously subject to such a re-
quirement).

94 City of Hayden v. Washington Water Pouwr, 700 P.21 89 (Id. 1985).
98Brevard, 693 So.2d at 81.
90City of Tnk,,,ila v. City of Seattle, 414 P.2d 597 (Wash. 1966).
9 Brauer v. ioquois Gas Corp., 381 N.Y.S.2d 166, 171 (1975).



association representing the competitors to the local telephone com-
panies. We are facility-spaced competitors. We are in one sense the
companies who are where MCI was 20 years ago, only we are com-
peting for local telephone service, not long distance. ALTS does not
represent long distance companies.

We do not have a position, perhaps the only witness here that
does not have a position on the cable open access issue. Our pri-
mary and principal focus is on the openness and unbundling of the
local telecommunications marketplace. And I would like to state for
this committee that our position is that we don't need new legisla-
tion to consider efforts to open up or exempt the phone companies
from their obligations to open their local telephone network. We
don't need new legislation. What we need is stronger enforcement
of the existing legislation embodied in the Telecommunications Act
of 1996.

ALTS as an association has been around for about 12 years, but
it has only really taken off in the last 3 years since passage of that
Telecom Act. As an association, we had 12 members-in 1996. We
now represent over 70 companies competing for local telephone
service. And, in fact, there are now over 150 companies nationwide
who have entered that market. Most of these companies did not
even exist until the Telecom Act passed.

These companies, which I'll refer to as CLECs, competitive local
exchange companies, have raised billions of dollars in capital.AThey
have invested in infrastructure, they have invested in deploying
their own fiber optic cable and switches, and we are providing new
advanced high-technology broadband services to both business and
residential consumers. All of this activity has taken place because
of the passage of that 1996 act and because of that act's require-
ment, that is, the local telephone market be opened up to competi-
tion.

In fact, we are driving the deployment of broadband technologies
in this country. We are the originators of the deployment of DSL
services. And it is only because of the competition that our compa-
nies are bringing to the marketplace that the Bell companies and
GTE are beginning to roll out their own DSL broadband services.
They are doing so in response to the competitive threat that they
are beginning to feel now from our companies.

Having said that, there is a lot more that can be done. We could
do even more if we could truly get the telephone companies to com-
ply with the obligations they currently have under current law to
open up their networks. Three years later, 3 years after the
Telecom Act passed, not a single one of the incumbent local tele-
phone companies is in compliance. Not a single one of those local
telephone companies has opened their networks to competitors. We
constantly encounter systematic operational difficulties in obtain-
ing access to that local telephone company network.

And as a result, our market share today is still small. We have
approximately 5 percent of that local telephone marketplace. We
are growing. We have doubled our market share each of the last
couple of years, but the local telephone market is still very far from
being competitive.

Now, we share the objectives of the authors of this legislation to
promote broadband deployment. But our concern is that these bills



would, in fact, slow down the deployment of broadband tech-
nologies; they would not enhance it.

Why would they slow it down? For two principal reasons: first,
they would give the phone companies exemptions from their re-
quirements to open up their local network. They would slow down
our ability to compete with them, and then they would slow down
the telephone companies' roll-out of advanced technologies because
they would not be facing the same competitive threat.

Furthermore, the bill would slow down the deployment of ad-
vanced broadband technologies by giving RBOCs, Regional Bell Op-
erating Companies, premature entry into the long distance market-
place. As-,Mr. Conyers mentioned in his opening comments, about
50 percent of the traffic today is data traffic. If you allow the
RBOCs to provide interLATA services for data, that removes a sig-
nificant incentive for them to open up their networks. The goal of
the Telecom Act of '96 was to get those phone companies to open
their local networks first before they get into the long distance
market.

So my suggestion is if you want to promote broadband deploy-
ment, the last thing you want to do is to grant exemptions that
would allow the telephone companies to close down their networks.
Tht' telcos are not the solution; they are the problem. The solution
is to continue to promote competition for local telephone services
and to enforce the current act. Thank you very much.

Mr. HYDE. Thank you, Mr. Windhausen.
[The prepared statement of Mr. Windhausen follows:]

PREPARED STATEMENT OF JOHN WINDIRAUSEN, PRESIDENT, ASSOCIATION FOR LOCAL
TELECOMMUNICATIONS SERVICES, WASHINGTON, DC

Good morning Mr. Chairman and members of the Committee. M name is John
Windhausen. For many years, I served on the staff of the Senate Commerce Com-
mittee, where I was fortunate enough to play a part in the drafting of the Tele-
communications Act of 1996. Today, I am the President of the Association for Local
Telecommunications Services altsTS"). ALTS is the leading national industry asso-
ciation responsible for promoting facilities-based competition for local telecommuni-
cations services. ALTS represents over 70 competitors for local service that build,
own, and operate competitive local telecommunications networks. (ALTS does not
represent the three traditional long distance companies-AT&T, MCI WorldCom,
and Sprint.) In short, ALTS is the association that is trying like mad to bring about
all the successful changes to the local telecommunications landscape that Congress
intended back in 1995 and 1996.

A. INTRODUCTION

Thank you for the opportunity to discuss the bills sponsored by Congressmen
Goodlatte and Boucher. While we share the objective of these bills-to promote
broadband telecommunications capability for all Americans-ALTS must strongly
oppose them. These bills wo\Id not speed up broadband deployment; they would do
just the opposite. By exempting the incumbent local exchange companies (ILECs)
from the market-opening provisions of the Telecommunications Act of 1996, and by
giving the Regional Bell Operating Companies (RBOCs) premature long distance
entry for data services, these bills make it substantially less likely that the incum-
bents will open their networks to competition. As a result, these bills would make
it ever more difficult for competitors to raise capital, obtain collocation and other
necessary elements from the incumbent local telephone companies, and deploy ad-
vanced broadband technologies to consumers.

I ALTS has no position on the question of whether cable companies should be required to open
their plant to competing internet providers. ALTS' sole focus in this testimony are the provisions
affecting competition for local telephone services.



Furthermore, this legislation is likely to slow down deployment of advanced tech-
nologies by everybody, competitors and incumbents alike. Robust competition, as en-
visioned by the authors of the Telecommunications Act of 1996, is the strongest in-
ducement to deployment of tb-ie technologies. If competitors are discouraged from
investing in these capabilities, the incumbent local telephone companies will have
no incentive to deploy them eith r.

To explain the ALTS position further, let me provide the Committee with some
additional background.

B. THE TELECOMMUNICATIONS ACT OF 1996: A BRIEF REVIEW

Over the past 25 years, we have learned that monopolies do not best serve the
public interest. Monopolies do not respond to customer demand; they offer few serv-
ice choices; they do not innovate; they do not price competitively; and, they use their
market power to squash new entrants. Over 20 years ago, federal policy makers
moved to end AT&T's monopoly in the provision of long distance services and the
manufacturing of telecommunications equipment. The results have been most im-
ressive: prices have dropped tremendously, new services constantly come to mar-
et, and huge amounts of capital are being expended to upgrade plant with the lat-

est technologies.
The Telecommunications Act of 1996, which many of you on this Committee

worked hard to shape, sought to bring the same benefits of competition to the local
telephone marketplace. After over a decade of work, the 1996 Act passed over-
whelmingly, and was supported equally by the RBOCs and other ILECs, the long
distance companies, and by the new entrants into local markets-the competitive
local exchange carriers (CLECs) who ALTS represents.

The new Act focused on turning the last bastion of monopoly power, the local tele-
phone markets for voice, data, and video services, into a competitive market. The
Act thus requires the RBOCs to open the local market to competition first, and then
allows them to enter the long distance market. The theory of the 1996 Act was to
encourage the RBOCs to open their local networks to competition by granting them
the right to enter the long distance market thereafter. Congress realized that, if the
RBOCs were allowed into long distance first, they would have no incentive to open
their local networks to competitors and the legislation would not achieve its pur-
pose.

C. TilE STATUS OF LOCAL TELECOMMUNICATIONS COMPETITION

Three years after passage of the 1996 Act, there is substantial real world evidence
that it is beginning to work. Well over one hundred and fifty CLECs have entered
the local market since the Act's passage. These companies are rapidly building high-
speed voice and data networks serving residential and business customers. Collec-
tively, CLECs have doubled their market share each of the past two years. Further-
more, CLECs have already deployed about 17% of the nation's fiber optic cable ca-
pacity.

CLECs are making particular progress in deploying advanced, broadband tech-
nologies. CLECs expect to deploy advanced DSL service to over two-thirds of the na-
tion's population in the next two years. (DSL, which stands for Digital Subscribe
Line, can provide data services to consumers over a copper wire over 100 times fast-
er than a typical 56k modem.) Because of this competitive challenge, all the RBOCs
and GTE announced plans to deploy, their own DSL services.

Even though the Act is beginning to work, we are still far short of the robustly
competitive local telecom marketplace that the authors of the Act envisioned. Collec-
tively, CLECs serve about 3% of all the country's local telephone service customers,
and collect about 5% of all local telecom service revenues. ALTS' goal is to garner
25% share of the local telecommunications marketplace by the year 2003. Clearly,
our ambition is lofty, but the market is far from competitive today.

There are many reasons why the local telecommunications market still falls short
of being robustly competitive. Competitors still encounter excessive and discrimina-
tory regulation by municipalities. Many CLECs have difficulty obtaining access to
buildings, which hinders the ALTS companies' ability to bring consumers the
choices that are being promised-thent.-Further, the court a peals mounted by the
ILECs against the policies of the Federal Communications Commission (FCC) and
state regulators have slowed down the implementation process. The FCC has not
yet completed its reform of the universal service program that would allow competi-
tors to compete for the subsidies that currently are handed out to the rural tele-
phone companies. Each of these factors affects the pace of local telephone competi-
tion.
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Perhaps the largest impediment to local telephone competition, however, is the
RBOCs' and the other ILECs' refusals to open their markets to competition. To put
it simply, they have not fulfilled their part of the bargain. They continue to discrimi-
nate against CLECs, often refusing to provide them with the same access to the net-
work that they provide to themselves. In fact, after three years, not a single tele-
phone company has complied with the market-opening requirements of the 1996 Act.
Not a single ILEC provides non-discriminatory treatment to CLECs. Thus, CIECs
continue to have difficulty ordering loops, collocating in central offices, acquiring
number portability to allow consumers to switch seamlessly to a CLEC. All these
problems delay the growth of competition. This is the problem the Committee should
focus on solving. The Committee should not reward the ILECs for fighting the Act
in a clear effort to preserve their local monopolies.

D. WHY THE RBOC/ILEC ARGUMENTS FOR AMENDING THE KEY LOCAL COMPETITION
PROVISIONS OF THE 1996 ACT ARE WRONG.

Despite their failure to open their network to competition, several of the RBOCs
and GTE are now proposing that -hey be granied exemptions from the market-open-
ing requirements of the 1996 Act. These companies propose several arguments to
support what they call "regulatory relief". ALTS urges the Committee not to accept
these arguments at face value. Most of these arguments are specious and simply
wrong. The ILEC arguments can be summed up as follows: the Act was not meant
to apply to data; the ILECs must be deregulated in order to encourage broadband
deploy ent because broadband is not being deployed quickly enough; and, the
RBOCs and other ILECs are in the same market position as new entrants when it
comes to deploying data. Let me address each of these in turn.

1. ILEC Argument: The 1996 Act was not meant to apply to broadband data
services. ALTS Response: The authors of the 1996 Act intended to promote
competition for voice data and video services, which is why the Act applies
to all "telecommunications services."

The allegation that the authors did not intend the new lawto apply to broadband
data services is sheer nonsense. The Act's definition of "telecommunications serv-
ices" is unambiguous: there is no distinction between voice, video and data services.
Nor should there be. The basic telephone network has been used to provide data
services for decades, and the local telephone companies used their network to main-
tain a monopoly over voice, video and data services. For this reason, the 1996 Act
directed the incumbent local telephone companies to unbundle their network into
piece parts that could be used by competitors to provide any type of telecommuni-
cations services, without regard to content.

Further support for this conclusion can be found in numerous places. First, there
are many other provisions of the Act that expressly apply to data and Internet serv-
ices, including: the Exon indecency provision, the universal service e-rate program
for schools and libraries, the section 271 (RBOC long distance entry provision) ex-
ception for delivery of Internet services to schools, and the recently used section 706,
which requires the FCC regularly to examine the state of broadband deployment.
Second, there are a plethora of statements made at the time the bill was passed
about the new Act's potential to accelerate broadband deployment. Finally, there is
the FCC's decision this past year that the Act applies equally to voice and data-
a conclusion not overturned in the courts.

2. ILEC Argument: The ILECs need regulatory exemptions from the pro-
competition provisions of the Act in order to give the ILECs sufficient in-
centives tW deploy advanced broadband services. ALTS Response: In fact,
the pace of broadband deployment is accelerating faster than ever before
because of-the passage of the 1996 Act.

The proponents of the new legislation contend that the nation's customers are
being deprived of broadband services. Here again, their argument has no support.
The rollout of broadband services is forng ahead just as the authors of the 1996
Act intended. Start-up entities have used the new law to enter markets and inter-
connect with and gain access to the RBOC's networks. Companies such as @Link,
Logix, and McLeod Communications are rapidly deploying broadband data services
in second, third and fourth tier cities and in rural areas. They then have taken tech-
nologies that the ILECs have long ignored, refined them, and rapidly brought them
to market. In response to this new competitive threat, the risk-adverse RBOCs and
other ILECs have -fiajly waken up and respnded. They too are deploying
broadband. At any of the many Wall Street conferences held this year about the
telecommunications industry, you would hear RBOC CEOs line up to tell about
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their plans to expedite their broadband deployment. As a result, at the end of the
1st quarter of this year, both the competition and the ILECs were passing over 20
million customers, a huge leap in deployment. It is clear that we are the in the
midst of a broadband gold rush all because of the now law.

This viewpoint is supported by statements of CLECs, ILECs, and Wall Street ana-
lysts. Here are just a sampling:

We are aggressively expanding our nationwide footprint and adding sub-
scriber lines. The demand for broadband service is very real, and we offer a
high-speed alternative to over 11 million homes and businesses we reach today.
Robert E. Knowling, Jr. , President/CEO, Covad Communications (a CLEC)

Clearly, in the words of one our strategic allies, Cisco's John Chambers, we
"get" it when it comes to data. We're in the data game to stay. Our overall data
revenues grew 29 percent in 1998 to nearly $1.3 billion. We expect even more
significant gains from the portion of that business focused specifically on Inter-
net-related services.
Sol Trujillo, President/CEO, US West

ADSL [broadband services] to the rescue! All of the large LECs have an-
nounced ADSL roll-out plans. Certainly, the explosive demand for high-band-
width services is motivation enough for large LECs to deploy ADSL quickly. An-
other important motivating factor is the threat of competition.
Prudential Securities, March, 1999

Our industry checks suggest that the rollout of xDSL is proceeding faster
than expected.
Morgan Stanley, May, 1999

3. ILEC Argument: The ILECs are new entrants in the data market, just
as are the CLECs, and thus the ILECs' data services should not be regu-
lated. ALTS Response: The incumbent local telephone compe-ues continue
to hold a monopoly over the loop and other local network facilities that are
used to carry voice, video and data calls.

The RBOCs contend that because no provider has many broadband subscribers,
the RBOCs and other ILECs have no market power in broadband and thus should
not be regulated. This argument misses the reason why the ILECs are regulated
in the first place: their "bottleneck" networks. It is this network-and not the serv-
ices that ride on the network-that is the key focus of the market power inquiry.
The authors of the 1996 Act understood this point in ensuring that the local net-
work would be unbundled into piece parts that could be used for any telecommuni-
cations services that customers demand. Allowing the ILEC to exempt the parts of
their network from the unbundling requirements will cause two harms: First, it will
decimate data competition because competitors need collocation, access to the loop
and other network facilities to provide competitive data services. Second, it would
decimate voice competition as well, because voice competitors also rely on those
same network facilities.

The RBOCs and other ILECs are not constructing new networks that will be used
exclusively for data. Rather, just as they have done with previous upgrades of their
network to accommodate new technologies, they are using their traditional network
to provide broadband. As the RBOC SBC Communications says on its web page:
"SBC's competitive advantage lies in the strength of its existing network. SBC's ex-
pansion of its data capabilities represents the emergence of packet-switching tech-
noloy, which the company began implementing years ago into its existing network."
The fact that the RBOCs are moving into data using their existing infrastructure
should not be surprising. After all, they each have tens of billions of dollars already
invested in these networks, and these networks reach every customer.

E. THE TELECOMMUNICATIONS INDUSTRY BENEFITS FROM REGULATORY CERTAINTY.

The 1996 Act gives great impetus for investment in advanced telecommunications
facilities for two reasons: it opens markets, and it creates certainty. In three years,
the Act has produced tens of billions of dollars of new investment. In the three years
since passage of the 1996 Act, CLECs have raised more capital than all the previous
years combined. Facilities-based CLECs are rapidly building new, sophisticated net-
works, and ILECs are upgrading their old ones. Those happiest with this develop-
ment are customers, who finally have suppliers who want to meet their demands,
and equipment vendors, who are selling everything they build and bringing out new
products every day. So long as competition is allowed to develop and gain greater
traction, this investment is sure to continue.

63-550 - 00 - 4
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The opposite is also true. It should come as no surprise to the Members of the
Committee that legislative activity to alter the Act , especially to roll back pro-com-
petitive rules, will freeze this investment. As everyone knows, investors abhor un-
certainty. Thus, there is a real downside to legislative activity so soon after new
rules have been put in place.

F. SPECIFIC PROBLEMS WITH H.R. 161,5/1686

There are at least four major problems with the broadband deployment approach
proposed in the Goodlatte-Boucher bills.

First, the bills appear to require all local exchange carriers, incumbent carriers
and competitive carriers, to develop plans to provide broadband services on an un-
regulated basis. The bills thus improperly treat all local carriers the same whether
they have market power or not. This is in direct contrast to the 1996 Act, which
only requires the incumbent local exchange companies to unbundle their networks
because of their monopoly, bottleneck control over necessary facilities. The Good-
latte-Boucher bills would thus underregulate the incumbent provider, exempting
them from the market-opening requirements of the 1996 Act, and overregulate the
competitive carriers.

Second, the incumbent provider would not be subject to the unbundling require-
ments of section 251(c)(3) and resale requirements of section 251(c)(4) if it provides
or promises to provide conditioned loops. As mentioned above, the ALTS companies
are primarily facilities-based providers that depend upon the full range of
unbundled network elements. In 1996, the FCC identified seven network elements
that must be unbundled, and it may expand this list in the current proceeding un-
dertaken to consider the remand from the recent Supreme Court decision. To ex-
empt the ILECs from providing all the network elements on an unbundled basis
based upon their provision of only one of these elements (loops) would deprive com-
petitive, facilities-based companies of several of the necessary elements they need
to compete. Furthermore, no exemptions should ever be granted today to the ILECs
based upon their promises to provide anything in the future. We have enough expe-
rience of ILEC promises to know that these promises are often unfulfilled.

Third, these bills undermine the theory of the 1996 Act by immediately allowing
the RBOCs to provide long distance data services. ALTS does not have major inter-
exchange carriers as its members. So, we are not attempting to keep the RBOCs
out of the long distance market to protect our long distance market share. Our sup-
port for section 271 stems from that fact that it is the only provision of the Act that
gives the RBOCs an incentive to open their markets. It is common knowledge that
today the telecommunications networks carry more data traffic than voice traffic
and that the differential is expanding daily. Allowing them to provide long distance
data services is thus no "incidental' exception. It goes to the very core of how tele-
communications services are provided today. Allow them this "exception", and I can
assure you the RBOCs will .have almost no incentive to open their markets.

The final problem with these two bills is their effort to amend the antitrust laws.
The telecommunications industry is already subject to the federal antitrust laws.
These laws are well known and have proven effective. The new provisions proposed
in these bills that apply to ILECs would weaken these already existing require-
ment s.

These four problems-in conjunction with the need to enforce the existing Act and
promote certainty-lead ALTS to oppose these bills.

F. CON(iUSION

This Committee played a lead role in developing the Telecommunications Act of
1996. The Act established the correct, pro-competitive, approach to deploying ad-
vanced broadband technologies. After much delay brought about by the reluctance
of the ILECs to comply with the 1996 Act, it is producing significant benefits. We
are on the verge of the true information superhighway reaching all homes and busi-
nesses. All it takes is strict adherence to the 1996 Act. We can then rely on competi-
tion to drive investment and innovatidn. If, however, you decide to undo the Act,
there will be a significant cost: capital will dry up and broadband deployment will
in fact slow. Don't let this happen.

Finally, to the extent the Committee wishes to take action to advance deployment
of broadband services, we recommend the following actions:

i. Give the FCC the resources to enforce its rules the ILECs should no longer
be allowed to ignore them by trying to run out the clock;

2. Expand the FCC's legal authority to impose penalties on the ILECs for fail-
ing to open up their local networks-



3. Urge the FCC to complete its universal service proceeding; without subsidies
that are explicit and available to competitors, it will be virtually impossible
to bring competition to rural areas.

Thank you.

Mr. HYDE. Mr. Jacobs.

STATEMENT OF TOD JACOBS, SENIOR TELECOMMUNICATIONS
ANALYST, SANFORD C. BERNSTEIN & CO., INC., NEW YORK, NY

Mr. JACOBS. Thank you. Mr. Chairman, Mr. Conyers, members
of the committee, let me first give you two words on Sanford Bern-
stein, the company I work for. First off, we are almost unique on
Wall Street in that we don't do investment banking. So my opin-
ions are my own. I only have one set of clients, that is, global
money managers. And I only have one mandate, that is, to try to
give them good advice.

Now, relative to the debate taking place today, I think one of the
problems when you get involved with debates like this is that you
tend to get lost in the details and lose sight of the big picture.

What is the big picture? In my opinion, there are basically three
related questions. One is what is the path to telecom competition
in the local exchange? Two, what is the path to broadband competi-
tion? And three, how are those two issues related?

Now, relative to the goals, I think the Telecom Act is relatively
clear. If you had a 9-year-old read the act, once he woke up from
it, he would basically argue that there are two pieces in the act
that are important. One is that the RBOCs are required to accom-
modate local competition, and two is that if they do so, they get
into long distance as a reward.

How are we faring so far? If you look at the exhibit in my written
testimony, what you will see is that on average the RBOCs, 3 years
after the passage of the Telecom Act, have lost approximately 41/2
to 612 points of market share. Now, if you cut in a little bit more
finely, what you find is that in residential they have lost only about
1 percent. So really all the action is taking place with respect to
business customers. And it is simple to understand why. A busi-
ness access line is about five time more profitable than a residen-
tial access line. They are also much more geographically clustered.
It is almost impossible to economically, efficiently, go after the resi-
dential marketplace with facilities.

So what most of the carriers had hoped for was a viable resale
option. Now, in 1996 the FCC attempted to push a strategy called
UNE-P. UNE-P was effectively a very highly discounted form of
resale. But the reality was that the RBOCs found UNE-P some-
thing that they couldn't accept. So they went to court led by Mr.
Barr on this panel, and they were quite successful in overturning
legally the mandate that the RBOCs offer UJNE-P to their competi-
tors. As a result, there was no effective other way to get into the
local markets, especially for residential, other than facilities. Plain
old resale, which is what we still have in front of us in most States,
simply is not economically viable. That is why all of the long dis-
tance carriers pulled out of the residential markets.

Now with respect to all of that, there was only really one com-
pany who ultimately still had to make a decision to figure out how
to get into residential. That is AT&T. The sad fact for AT&T is that



the company has a $23 billion portfolio of consumer long distance
revenues. They are 60 percent market-share holders in the con-
sumer long distance market. And the ultimate knowledge that
AT&T had, was that eventually the RBOCs would get into the

-.- business and that since RBOCs will easily be able to bundle long
distance service in with local service, and AT&T had no ability to
bundle in local with long distance, that meant that AT&T was
eventually going to get crushed by the RBOCs when the RBOCs
entered those markets.

That sad fact is that's what drove AT&T to acquire TCI. Now,
make no mistake about it, the concept of AT&T acquiring TCI is
not that AT&T likes the cable business. To the contrary, this was
a very expensive, highly dilutive, very complicated transaction for
AT&T. Their stock got crushed for a number of months afterwards.
The sad fact is, again, that AT&T for defensive reasons has moved
into the cable business.

Now step two is AT&T is a national company. TCI is only re-
gional with about 18 million homes passed. So AT&T couldn't stop
with TCI if it was going to build out a national footprint to enter
the local telephone markets. And thus AT&T pursued a number of
resale deals with other cable companies.

Its inability to pursue those deals effectively was what drove the
company ultimately to try to merge with Media One, which is
pending currently. Media One happens to be a small company; but
it is the key in many ways to AT&T's consolidation of a near-na-
tionwide footprint. That is why the company was willing to overpay
for Media One, in our opinion.

So point one in all of this is that in reality if what you are after
is local telecom competition, there is only one company that will
conceivably bring it to you because there is only one company
incented properly to do so and that is AT&T with the cable tele-
phone strategy.

Now, what does all of that have to do with broadband and open
cable? The answer is everything. Because when you buy a cable
company if you are AT&T, if you spend $3,300 to $3,400 per sub-
scriber, then you pay $150 or $200 per home passed to upgrade to
two-way; and then you pay $500 on average per home over the next
few years to add telecom electronics to add an actual customer,
there is no way you are going to get a return on capital just by get-
ting hold of telephone and basic cable revenues. There is no way
to do it. The only way you are going to get a return on capital and
therefore the only reason you are going to go forward with the
strategy and invest is if you are able to turn the platform into a
broadband platform for multiple services including high-speed data.
And that is exactly what AT&T is attempting to do.

Parenthetically, there are analysts on Wall Street currently who
believe that AT&T will not be able to drive an adequate return
even with high-speed data and everything that they are involved
in.

So I think that the reality here that you are facing is a policy
question, not a narrow legal argument. If you want to attain to
local telecom competition, the only company that is going to do it
for you because they are the only one incented-is AT&T. The only
way they are going to be properly incented, because the only way
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they will drive a return on capital is if they are incented properly
in the broadband space as well.

As investors andas an advisor to investors, the first thing that
any investor would do is to attempt to deny capital to AT&T in its
strategy if we believed that there was uncertainty as to its ability
to get a return on that capital.

The open cable issue, from my stand point, is a policy issue
which creates more uncertainty around this build-out; and, there-
fore, I would be the first one to take away my buy recommendation
on AT&T if I believed that the actual economic outcome is going
to be an uncertain one.

Now, there are some concerns that other companies have. From
AOL's perspective, will they get crushed if they get denied access
on demand to the broadband platform on cable? So point one there,
I think AOL has about 16 million customers at last count; cable
has 800,000, so AOL doesn't seem to be in imminent danger of
being wiped out.

Two, the company has successfully negotiated resale deals for
broadband ADSL deployment with two RBOCs, and I think more
deals are pending. So wherever the RBOCs are able to go, AOL will
be able to go. And, three, Wall Street analysts, like myself, are all
pushing companies like AT&T to negotiate with AOL because that
is the smartest thing that they can do for a number of reasons.

Now, from the RBOC perspective, there is another issue. DSL
has been around for a long time. The RBOCs didn't ever begin real-
ly pushing it aggressively until now. Why is that? Because cable is
building out now. The other issue, since the RBOCs only reach 40
to 50 percent of their homes with DSL for a number of reasons is
that they are going to have to spend somewhere--order of mag-
nitude-near $10 billion or more to get ubiquity. Why would they
want to deploy capital to do that? Simple. Because cable is doing
the same thing.

So in my opinion, just to finish up, the real issue here is: where
do you want the competition and do you want it? Cable will build
out because they are incented to build out. If they lose the incen-
tive, they won't build out. If they don't build out, the RBOCs won't
build out. So essentially, I think what you are faced with is a policy
choice between robust competition and two pipes into the home
plus all the other pipes being developed or effectively no pipes.

Thank you very much.
Mr. HYDE. Thank you, Mr. Jacobs.
[The prepared statement of Mr. Jacobs follows:]

PREPARED STATEMENT OF TO)D JACOBS, SENIOR TE TELECOMMUNICATIONS ANALYsT,
SANFORD C. BERNSTEIN & CO., INC., NEW YORK, NY

Mr. Chairman ... Members of the Committee. Thank you for inviting me here
today to address the "Internet Fieedom Act" and "Internet Growth and Develop-
ment Act of 1999." My name is Tod Jacobs, and I'm senior telecommunications ana-
lyst at Sanford C. Bernstein & Company. Bernstein is an investment management
and research firm; one part of the firm manages about $90 billion in equity and
fixed income funds. The other side, where I work, advises money managers globally
on a number of key industries. My job is to forecast the growth and earnings and
stock performance of the telecom industry as well as its largest companies, including
the Baby Bells (RBOCs, or regional Bell holding companies), the large long distance
carriers and several wireless carriers. Our firm is somewhat unique among broker-
age firms in that we do not engage in investment banking; that is, we don't work
for any of the companies we cover as analysts. We therefore avoid conflicts of inter-
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est, and have the ability to speak our minds without fear of repercussion. My only
clients are the analysts and portfolio managers charged with investing in telecom
stocks. I am neither a lawyer nor regulatory expert nor engineer, but rather deal
with all issues relevant to telecom investing. My only mandate is to be right. And
for the record, I'm currently favoring long distance companies such as WorldCom,
Sprint and AT&T, and have neutral ratings on the RBOCs. And indeed, I was quite
bullish on the RBOCs from early 1997 through June of 1998, when AT&T an-
nounced its acquisition of TCI-a transaction that brought with it for the first time
the specter of facilities-based local residential competition to the RBOCs. Also for
the record, my colleague Tom Wolzien, who covers video media and online, currently
has buy ratings on AOL and MediaOne, and neutral ratings on Time Warner and
Cox

The bills before you have, in my opinion, been defined through three primary
goals:

First, to unfetter the RBOCs relative to certain obligations they bear to provide
discounted resale and unbundled access to their networks to competitors. Second,
to fetter the cable companies with obligations that are quite similar to those that
would be at the same time lifted from the shoulders of the RBOCs. Third, to loosen
certain business-line restrictions shouldered by the RBOCs in relation to the trans-
port of data services across LATA boundaries.

It's my intention to focus on the issue of open access to cable high-speed transport
services, and then to touch on the issue of allowing the RBOCs into inter-LATA data
services prior to letting them into inter-LATA, or long-distance, voice.
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Bell South 3Q98 4Q98 1Q99
Resold 443 527 588
Unbundled 29 41 59
Total 472 568 647
Memo: Total Lines 23,595 23,751 24,089
Memo: 'rplied Share Loss 2.0% 2.4% 2.7%

Bell Atlantic 3Q98 4Q98 1Q99
Resold T 61 9 725-
Unbundled 55 69 85
Total 542 688 810
Memo: Total Lines 41,276 41,631 42,133
Memo: Implied Share Loss 1.3% 1.7% 1.9%

Ameritech 3Q98 4Q98 1 Q99
Resold(est.) 390 395 400
Unbundled (est.) 100 105 110
Total 490 500 510
Memo: Total Lines 20,925 20,968 21,146
Memo: Implied Share Loss 2.3% 2.4% 2.4%

SBC 3Q98 4Q98 1Q99
Resold 748 803 896
Unbundled 47 57 79
Total
Memo: Total Lines
Memo: Implied Share Loss

75 560 975
38,378 38,686 37,782

2.1% 2.2% 2.6%

US WEST 3Q98 4Q98 1Q99
Resold 205 382 444
Unbundled 5 9 12
Total 210 391 456
,Memo: Total Lines 16,408 16,601 16,771

;Memo: Implied Share Loss 1.3% 2.4% 2.7%

Total RBOCs 3Q98 4Q98 1Q99
Resold 2,273 2,726 3,053
Unbundled 236 281 345

Total 2,509 3,007 3,398
Memo: Total Lines 140,582 141,637 141,921
Memo: Implied Total Share Loss 1.8% 2.1% 2.4%
Memo: Estimated Business Share Loss 3.3% 3.9% 4.5%
Memo: Estimated Residential Share Loss 1.1% 1.2% 1.3%
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In many ways the problem with discussing these issues is that it's easy to lose
sight of the big picture. We get lost in endless legal and technical discussions about
the propriety of one set of rules versus another; and-special interests tend to create
one-sided distortions of the underlying reality. In my opinion, all these issues
revolve around one basic question: what is the path toward competition-both with
respect to telecom services and broadband services? And why and how are the two
related?

Fortunately, we have something of a blueprint of the competitive goal-a fuzzy
and at times contradictory one-but a blueprint nonetheless: namely, the Telecom
Act of 1996. Despite endless wrangling around its details and implementation, if yo'
had your 9-year old read it, once he woke up he'd tell you that there's a simple goa;.
the RBOCs need to open up the local exchange to competition. And in return, they'll
be let into long distance. The truth is that any of us could this afternoon go and
start a long-distance business from scratch in our garage that could easily serve res-
idential and small business customers. It's local that's hard. And that's why the Act
of 1996 was about opening local markets. And it appears that Congress believed
that the RBOCs would not be properly incented to open up local if they first re-
ceived approval to offer long distance.

Where are we in pursuing that goal? Not very far-it seems. In Exhibit 1, we
present the RBOC lines lost to resale and unbundling as of the most recent quarter.
Three years and one month after passage of the act, the highest market share losers
so far are BellSouth and US West, with about 2.7% each lost to resale and
unbundling, followed by SBC with 2.6%, Ameritech with 2.4% and Bell Atlantic with
1.9%. Not very impressive. What's more, if you cut more finely, you'll find that busi-
ness line losses are in the 3-4% range, but that residential share loss is holding
at about 1%. And while these numbers don't include loss to carriers serving cus-
tomers on their own facilities, since the RBOCs can't or won't break out the data,
we strongly believe that at best you're talking about an incremental 2-4 point ts of
share loss. And at least 95% of that relates to business customers, again leaving
residential to about 1%T.

Why? First, because while business lines represent only about 35% of total access
lines, they nonetheless drive about three quarters of RBOC profit due to the indus-
try's strange and artificial pricing structure. Residential lines are nearly profitless,
and are geographically dispersed, while subsidy-laden business lines are extremely
rich, and are geographically clustered in small areas. So no one approaching the in-
dustry fresh as a competitor would ever try to attack the residential market, espe-
cially if it required the deployment of expensive facilities. Second, as we'll see, with
the exception of AT&T, no single long distance company has sufficient consumer ex-
posure, and therefore sufficient fear, to make the expensive investments necessary
to enter residential on a large scale.

Now, the reality is that the initial market-opening strategy pushed by the FCC
in 1996 and 1997-a highly discounted form of resale known as rebundling, or the
unbur.dled network element platform (UNE-P-would have drawn all of the LD
companies into residential since it offered about a 35%4 average discount, which most
could have at least broken even on. That's worth doing if the bundling in of a local
service product serves to hang onto profitable long distance customers longer. But
the RBOCs believed that even long distance entry wasn't worth the price of UNE-
P. So they decided not to pursue it-and indeed had it overturned by the Eighth
Circuit in mid- 1997. And even though it would cost them long-distance entry, the
RBOCs were content to grow earnings in double digits based upon the strength of
the local markets. At the same time, numerous strategies were employed to skirt
the 271 entry process: the Qwest joint-marketing deals with US West and
Ameritech, and the famous "Bill of Attainder" arguments put forth in two circuits
that attempted to have the inter-LATA restrictions declared unconstitutional.

For their parts, bereft of UNE-P, each of the major long-distance companies at-
tempted to offer plain vanilla resale of local resid( tial service-at about a third the
effective discount of UNE-P-but quickly found that you couldn't lose a bit on the
margin and make it up in the volume. So they stopped trying, and the industry en-
tered a two-year truce, particularly with respect to residential.

The one with the problem, though, was AT&T. That is, the company knew well
that eventually the RBOCs would enter long distance. When they did, they would
easily add a long distance component to the existing local service. And AT&T, with
its $23 billion consumer long distance business-unable to offer a bundle that in-
cluded local service-would simply get crushed. That simple and sad reality led the
company to purchase TCI--a strategy that caused the company to invest $40 billion
and to dilute its earnings severely-in the process crushing the stock for several
months-all in pursuit of a path into the home for local service.
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Make no mistake about it. AT&T didn't buy TCI because it liked the cable busi-
ness. It bought TCI for defensive reasons, for fear of getting crushed in consumer
long distance by the RBOCs if it couldn't offer a bundle that included local service.
Second, because AT&T is a national company and TCI is regional, AT&T couldn't
stp with TCI. Thus, the company went about pursuing joint ventures with other
cable companies in order to get access to enough homes to make a difference. But
those deals were hard to come by, with only Time Warner coming close among large
cable companies. And that's despite AT&T's willingness to pay upfront fees for ac-
cess, and.to foot nearly all of the capital expenditures-about $500 per subscribing
home on average over the next 5 years, or somewhere between $9 billion and $12
billion, not including the cost of upgrading TCI's lines to support two-way digital
services (another $2-3 billion) to roll out on a nationwide basis.

Moreover, it was the difficulty in clinching cable resale deals that forced the com-
pany to 'again dilute its earnings, this time spending $60 billion, to acquire

ediaOne, which despite its relatively small footprint, nonetheless holds the key to
cementing the national footprint, since it will ultimately lead to resale deals with
Comcast and a finalization of the Time Warner deal. Taken in sum, the creation
of this strategy is plainly and simply the first fruit of the Act of 1996-the only
large-scale strategy being pursued by any telecom company that will bring residen-
tial competition to the local exchange.

What has this to do with open access to broadband cable? Everything. Because
when you spend an average of $3,300-3,400 a subscriber to acquire cable companies,
then add $150 a home passed to enable two-way services, then spend $500 a sub-
scriber for those that take local telephone service, you've got to get a return on your
capital. And the combination of basic cable and local telephone won't come close to
driving that return. Only the inclusion of incremental growth services like high-
speed data give you a prayer. And according to several leading analysts, even that
won't be enough. So the fate of broadband services is critical. And to the extent that
AT&T's ability to drive an adequate return on broadband services is threatened by
the unknown economics that regulators and legislators could mandate in open cable
access, Wall Street will deny AT&T and all other cable companies the capital to
build the broadband pipe. I would be the first to downgrade my buy recommenda-
tion on AT&T through the creation of that uncertainty.

How do we respond to the concerns of the major players?
Argument: AOL could be denied access at will to the cable plant.

Let's note a few facts:
* The company currently has 16 million online customers versus under 800,000

at the cable companies in total; so clearly it will be some time before the com-
pany is marginalized by the activities of cable

" AOL has already struck resale deals for broadband xDSL access on a commer-
cial basis, including volume discounts, with Bell Atlantic and SBC. We believe
that more RBOC deals are in the works. So the company will have broadband
access to tens of millions of homes over the next 12 months. That's not to
mention commercial deals struck with satellite.

* AOL's service is a proprietary one. Customers of other Internet Service Pro-
viders (ISPs) are denied access to AOL's content; in addition the company ap-
pears to be opposed to any attempt to regulate the internet--except as re-
gards open access to cable plant. So there is an issue of consistency.

" We believe that AOL can and should pursue commercial deals with cable, and
that such deals could be extremely beneficial to both sides.

" Finally, any one of the ISPs, including AOL, could elect to invest capital and
gain local franchise approval to overbuild the existing cable plants, just as
Ameritech has done in parts of Chicago and Detroit and a number of munici-
palities have done elsewhere in the country.

Argument: the RBOCs are being treated unfairly since they have to unbundle and
resell their plant while cable is not yet subject to similar obligations.

There is an inequity in the regulation of the two industries. But we would argue
that the long-term solution to the problem is the eventual deregulation of the
RBOCs in the high-speed data area, not regulation of the fledgling cable high-speed
industry.

Several other key points:
(1) DSL Deployment Depends on Cable Modem Deployment: It is precisely the

AT&T national cable-telephony strategy, along with the general aggressive
investment posture of the other cable companies with respect to high-speed
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data deployment that has driven the RBOCs to begin to aggressively deploy
xDSL. Indeed that technology has been around for several years and the
RBOCs have been very slow to deploy it, until recently, especially since it
represents the threat of cannibalization of the RBOC's $5 billion private line
business, which offers similar speed services for a fraction of the price.

(2) RBOC Push Toward Ubiquity Depends on Cable Modem Deployment: Only
40-50% of RBOC access lines are currently addressable with xDSL given
line lengths and the presence of certain splicing and multiplexing tech-
hologies on many access lines that preclude xDSL deployment. To address
this problem, the RBOCs will have to spend $8-12 billion over the next sev-
en! years to push fiber further down into the neighborhood to enable ubiq-
uitous xDSL deployment. Such investments are only-now being announced,
and are clearly driven by the desire not to lose the market to cable modems.
In the absence of a cable modem threat, these incremental investments are
unlikely to be made, certainly not on the accelerated basis now being con-
templated. Moreover, more aggressive RBOC spending will be met with fur-
ther cable investment. Few things will prove better for the consumer than
a battle to bring broadband to the home.

(3) AT&T & Cable Open to Negotiations: AT&T and other cable companies have
made clear that they are open to commercial relationships with ISPs such
as AOL. Indeed they'd be crazy not to strike deals, and Wall Street is push-
ing them to do so quickly, if only to end the reign of that killer of stocks
called "regulatory risk"-but more so because it's good business to have as
many people selling your services as possible if the terms are reasonable.
A vibrant commercial resale market would obviate the need for regulated
unbundling.

(4) Why Regulate a Fledgling Industry Nowu When You Can Do it Later? The
real fear is that cable behaves with respect to broadband services the way
it did in programming (where anti-competitive behavior led to regulation in
the early 1990s). The FCC policy has been to say: "We'll leave you alone for
now . . . but we're watching." This shot across the bow has, in our view,
been noted by cable managements. We recognize, however, the need of the
FCC to be assured that the technical systems being established today will
not practically preclude regulation to counter any actual anti-competitive
abuses should they occur years from now. It is in the province of the FCC
to be certain that the design of the billions of dollars of hardware and sys-
tems being installed by cable now allow for the consideration of regulation
of high speed data at the system level in the future if anti-competitive
abuses occur. I know my colleague Tom Wolzien will be discussing this issue
in his comments at the FCC on July 8th.

At the end of the day, the question comes down to one of-a policy choice. In our
opinion, the first goal of the Telecom Act is local-and especially residential local-
competitio-,. Without an ability to buttress with incremental broadband services the
huge expenditures required (mostly of AT&T) to roll out competitive local telephone
service, local telecom competition won't ever come. In turn, the presence of a vibrant
cable investment posture in broadband services depends upon the perceived ability
to generate returns on capital. To the extent that those returns could be curtailed
by regulation, cable won't build. To the extent that the cable build is slowed or
stopped, the RBOCs will slow their finally-accelerating broadband deployment-
that's the rational thing to do. No one wants to deploy capital for the sake of being
popular, especially when it dilutes earnings or risks cannibalization of other serv-
ices. So in many ways, the choice is between two major broadband buildouts in com-
petition (in addition to several niche competing access technologies like MMDS,
LMDS and DBS and standard wireless) or no major broadband buildout. And with
it, no local telephone competition.

Finally, on the subject of RBOC inter-LATA relief with respect to data services:
Again, the question is one of policy goals. For the past 22' years the RBOCs were
mostly content to sit out long distance entry as long as local wasn't threatened. All
that changed with the new AT&T cable-telephony st,-ategy, which holds the possibil-
ity that AT&T could reach the consumer with a bundled offering (local, long dis-
tance, data and video) before the RBOC does. Now, numerous RBOCs have decided
that UNE--P might be worth the price of admission to long distance after all.

What's the risk of allowing for an easing of the restriction on data? It depends
on what you think is driving the RBOCs toward market opening. In our opinion,
over the next 5 years, 60V of the growth in telecom services revenue will be driven
by local and long distance data and Internet products. Local and long distance voice
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products, on the other hand, will drive only about 15% of growth, despite making
up two-thirds of the total telecom pie (Exhibit 2).

*:EMMM IIt t .
Averiag Growth Contrib. To Growth

1996 1998 2003E 96-98 98-3E 96.98 98-03E
Local Vokce Services 19.33U dd. 15 9b, 1" 14 5.8% 1.41% . . % M
Local Data Services 5,369 8,391 23.361 250% 22.7% 9% 16%
Long Oisice Voice Servces 72,375 76,161 83,582 2.6% 1.9% 11% 8%
Long Distance Data Services 9.549 15,800 42,294 28.6% 21.1% 18% 29%
IntemetServices 1,617 4,430 18,959 655% 33.7% 8% 16%
Wireless Services 25.779 35,250 56,594 18.9% 99% 27% 23%
Total Domestic Telecom. Servlces 1 T4,U1V 22a,7 I t,943 8.6% 6.9% *L'1-

More to the point, focusing on inter-LATA services only (including long-distance
voice, long-distance data and internet services-which RBOCs are precluded from
offering), about 85% of all inter-!LATA growth over the next five years is expected
to come from data and internet products. Only 15% is expected to come from long-
distance voice (Exhibit 3). Thus it should be rather clear that data is the key to
inter-LATA growth in the future.

Average Growth Contrib. To Growth

1996 1998 2003E 96-98 98-03E 96-98 98-03E
Long Distance Voice Services 127 7 S 7,111 9:3382- 27% 1.9% 29.Ja 15%
Long Distance Data Services 9,549 15.800 42.294 28.6% 21.8% 49% 55%j
internet Services 1,617 4,430 18,959 65,5% 33.7% 22% 30%
Total InterLATA Services 3,541 96,392 1214,3- 7.4% 8.5% - UU% J

So the question is rather simple: if the RBOCs are allowed into inter-LATA data,
thus gaining access to 85% of all inter-LATA growth even without access to tradi-
tional long distance voice-are they likely to be proactive in opening up the $90 bil-
lion local market in order to gain access to the other 15% of the growth? The answer
to this question should help you determine the proper course of action toward
achieving your policy goals.

Mr. HYDE. Mr. Kimmelman.

STATEMENT OF GENE KIMIMELMAN, CODIRECTOR,
WASHINGTON OFFICE, CONSUMERS UNION, WASHINGTON, DC

Mr. KIMMELNMAN. Thank you, Mr. Chairman. On behalf of Con-
sumers Union, I want to thank you, Mr. Conyers, members of the
committee for inviting us. I want to particularly thank you for set-
ting up a panel this way. I know it is unwieldy for the members
to have this large a panel, but it truly is a democratizing process
to have all the points of view present. So I commend you for struc-
turing the hearing this way.

I want to take the opportunity-it doesn't happen very often-to
indicate that I agree with virtually everything Mr. Barr said. We
haven't often been on the same side of issues. And I find it a
unique opportunity to hear Mr. Jacobs' "buy" and "sell" advice at
a Judiciary Committee hearing. It certainly is not the norm.

And I concur in what Mr. Jacobs described as what appears to
be what happened with AT&T. But I must indicate to you from a
consumer perspective there really is something wrong, something
fundamentally wrong when, in order for a cable company, whether
it is owned by AT&T or anyone else, to move into new markets, to
say it must price gouge cable customers or overcharge for high-
speed Internet access.
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And there is something equally wrong if a local phone company
in order to expand into new markets has to say, oops, we can't
stand by those obligations in a law passed 3 years ago to open up
our networks to local telephone competition which is, I believe,
what that whole law was designed to accomplish.

We have heard this morning a lot of very, very eloquent yammer-
ing about competition and billions of dollars in capital. But there
is something really, really wrong when six of the eight large tele-
phone companies are allowed by our antitrust officials to consoli-
date into two companies, together serving about two-thirds of all
consumers and through acquisitions cable companies united into
one company serving almost 60 percent of all cable customers.

And there is something even more wrong when, on the dollar
side for the consumers, you see $3 o" $4 billion of excess charges
a year by cable companies above competitive pricing and you see
$5 billion in new charges on people's monthly telephone bills since
the Telecom Act was passed. So we believe it is time to revisit this
law for consumers to seek modifications in the law, to stop these
inappropriate rate hikes, and to correct what is going wrong.

I would suggest one very simple principle, consumer principle,
for you as to consider in reviewing this legislation. We believe we
need comparable public obligations for the transmission of the most
important telecommunications, cable television and Internet serv-
ices until vibrant competition develops throughout the market, not
just for high-end customers but throughout the market for all con-
sumers.

So we look very favorably on the portions of the Goodlatte-Bou-
cher legislation that would subject the cable wire to comparable ob-
ligations to the telephone wire, and we believe that there is more
that can be done to ensure fair pricing of cable services and high-
speed Internet access.

On the other hand, we do have considerable concerns about the
provisions in the legislation that we fear could enable local phone
companies to circumvent many of the obligations in the 1996 act
related to opening up their markets to local competition. I think
Mr. Salsbury stated it quite succinctly and with the appropriate
analysis.

So we look forward to working with the committee, with the
sponsors of the legislation to improve this legislation to make sure
it meets consumers' needs. And most importantly, we urge this
committee to act to begin addressing the problems with the 1996
act. Please don't wait. With prices going up and up and up and con-
solidation gobbling up virtually every potential competitor in sight
around these industries, we cannot afford to wait longer to address
consumers' needs. Thank you.

Mr. HYDE. Thank you very much Mr. Kimmelman.
[The prepared statement of Mr. Kimmelman follows:]
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PREPARED STATEMENT OF GENE KIMMELMAN, CODIRECTOR, WASHINGTON OFFICE,
CONSUMERS UNION, WASHINGTON, DC

I. INTRODUCTION

Consumers Union I believes it is time for Congress to address the shortcomings
of the Telecommunications Act of 1996.2 With cable television rates soaring and
many telephone charges on the rise, the majority of consumers are not receiving the
benefits that Congress promised through elimination of traditional ownership and
price regulation in telecommunications markets. We therefore welcome Representa-
tives Goodlatte's and Boucher's interest in proposing legislation designed to deal
with the realities of today' mark'-tpiaf e

The Goodlatte and Bouk i.r bills, hI.R. 1685 ("Internet Growth and Development
Act of 1999") and H.R. Wbc ("Internet Freedom Act") include important consumer
protection provisions that would make the emerging world of high-speed Internet
services more open to consumer choice and competition. However the bills also con-
tain a number of provisions regarding digital services offered by local telephone
companies, which we believe require significant modification to ensure that they do
not open the door to anticompetitive or unfair practices. In addition to working with
the bills' sponsors to address these concerns, Consumers Union will suggest addi-
tional changes to the Telecommunications Act which we believe are necessary to en-
sure fair pricing for cable and telephone services while we wait to see if these mar-
kets become more competitive.

II. RISING PRICES IN TODAY'S MARKET

Contrary to the goals of the Telecommunications Act, consumers face rising prices
and extremely limited competitive choice for numerous television and telephone
services. Since passage of the Act in February 1996, cable TV rates have risen about
-23 percent, more than three times the rate of inflation during that period. 3 Despite
significant growth in the satellite industry, the high price of purchasing a satellite
dish, expensive installation charges and the inability to provide local broadcast sig-
nals have enabled cable to avoid price competition from satellite providers. On the
other hand, the few consumers who have a choice of cable service from two provid-
ers (head-to-head competition from two cable companies or one cable and one tele-
phone company) receive approximately the same programming, new services and in-
frastructure upgrades for about 14 percent less than cable monopolies charge.4 If
cable monopolies were limited to charging these competitive prices throughout the
country, consumers would save about a $4 billion a year.

The picture for some telephone rates is starting to look almost as bad as for cable.
Federal Communications Commission (FCC) pricing policies have resulted in new
"line-item" charges on phone bills that will cost consumers almost $5 billion a year
starting in July (See Attachment A). New universal service fees, subscriber line
charges, federal access fees, and number portability charges are requiring the aver-
age single-line customer to pay $3.01 per month more, and consumers with two lines
$7.39 per month more for phone service, before they place a call. These figures do
not include new monthly minimum charges' assessed by long distance companies
like AT&T and MCI, which require consumers to p.ky $3.00 to $5.00 a month even
if they make no calls, or less than $3.00/$5.00 worth of calls. While large-volume
Jong distance users are finding competitive options and declining per-minute prices,

I Consumers Union is a nonprofit membership organization chartered in 1936 under the laws
of the State of New York to provide consumers with information, education and counsel about
good, services, health, and personal finance; and to initiate and cooperate with individual and
group efforts to maintain and enhance the quality of life for consumers. Consumers Union's in-
come is solely derived from the sale of Consumer Reports, its other publications and from non-
commercial contributions, grants and fees. In addition to reports on Consumers Union's own
product testing, Consumer Reports with approximately 4.5 million paid circulation, regularly,
carries articles on health, product safety, marketplace economics and legislative, judicial and
regulatory actions which affect consumer welfare. Consumers Union's publications carry no ad-
vertising and receive no commercial support.2 Public Law 104-104, 110 Stat. 56 (1996)

:Source: Bureau of Labor Statistics Cable Consumer Price Index and Consumer Price Index-
All Urban Consumers

"In the Matter of Implementation of Section 3 of the Cable Television Consumer Protection
and Competition Act of 1992, REPORT ON CABLE INDISTRY PRICES, MM Dkt. No. 92-266,
May 7, 1999, at 3
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consumers who make less than 30 minutes of interstate long distance calls per
month have seen their rates double since passage of the Act.5

III. MARKET CONCENTRATION

Failure of our antitrust authorities to take an aggressive stance against tele-
communications and cable mergers has contributed to a bleak picture for the devel-
opment of local telephone, cable and increased long distance competition. The Jus-
tice Department's Antitrust Division is in the process of allowing six of the eight
big local telephone companies (GTE and the Bell Companies) to merge into two
giant super-regional monopolies. After gobbling up Pacific Telesis and Ameritech,
SBC will control about one-third of all telephone lines into consumers' homes. Simi-
larly, with the acquisition of NYNEX and GTE, Bell Atlantic will control another
third of the country's local phone lines. These were the companies that, during con-
sideration of the Telecommunications Act, claimed they would be "seven new com-
petitors" in long distance and other markets.

In response to this massive local telephone consolidation, AT&T has purchased
substantial ownership stakes in cable television companies that serve about 60 per-
cent of all households in the country Through its merger with TeleCommunications
Inc. and proposed purchase of MediaOne, AT&T will dominate not only the majority
of cable wires, but also the major high-speed Internet access providers (@Home and
Roadrunner) and control more than 60 cable television channels. 6 Despite AT&T's
stated goal of expanding its cable business into the local telephony market, the fact
that the underlying cable monopoly is not subject to any limits on pricing (unlike
the local telephone monopoly) and is not subject to common carriage/nondiscrimina-
tion requirements (unlike the local telephone monopoly), makes this consolidation
particularly troubling for consumers.

It is important to note that, while everyone expects the telephone and cable wires
some day to offer the same set of services in competition with each other, they do
not compete today! Without enormous infrastructure investments, elimination of
technical barriers, and experimentation with network management of bundled serv-
ices, cable and local telephone companies cannot effectively compete against each
other. And no one else is even close to them, measured either by technical or finan-
cial standards, to serve as a mass market competitor for the most important tele-
phone, television and Internet services. We may therefore be experiencing an enor-
mous consolidation that, at best, yields a duopoly. What does this mean for consum-
ers?

IV. THE DIGITAL DIVIDE

In a report we released with the Consumer Federation of America in February 7,
we found that at least one-half and as many as three-quarters of all consumer do
not generate enough revenue opportunity-because of their small local, long dis-
tance, wireless, cable and Internet consumption-to be attractive to the companies
seeking to expand into these markets. This fact is unlikely to change in the foresee-
able future. Therefore all the talk of deregulation designed to spur investment in
new infrastructure and advanced services may do little or nothing for the needs and
desires of the vast majority of the consumer market. Our report demonstrates that
cable, local phone and long distance companies are only likely to compete for the
top 20% of the consumer market. Market forces are not strong enough to prevent
a growing world of telecommunications haves and have-nots.

V. IT IS TIME FOR CONGRESS TO ACT

If neither antitrust officials nor the FCC are willing to stop the telecommuni-
cations consolidation juggernaut, it is imperative that Congress step in to establish
comparable public obligations for the two wires that may some day be in a position
to compete for the most important telecommunications, Internet and television serv-
ices. We believe the Telecommunications Act should be adjusted to:

(1) protect against inflated pricing of monopoly telephone and cable services;

5 tdustry Analysis Division, Common Carrier Bureau, Federal Communications Commission,
REFERENCE BOOK OF RATES, PRICES, INDICES AND EXPENDITURES FOR TELE-
PHONE SERVICE, June 1999 at Table 2.4.In the Matter of Annual Assessment of the Status of Competition in Markets for the Delivery
of Video Programming, FIFTH ANNUAL REPORT, CS Dkt. No. 98-102, Dec. 23, 1998 at Ap-
pendixes C and D.7 Dr. Mark Cooper and Gene Kimmelman, "The Digital Divide Confronts the Telecommuni-
cations Act of 1996," Consumers Union and Consumer Federation of America, February 1999.
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(2) ensure that monopoly telephone and cable services do not subsidize other
services;

(3) prevent either telephone or cable companies that have market power as a
result of their transmission facilities from discriminating in any way against
consumers or independent vendors who must rely on those companies'
transmission facilities to offer services to the public; and

(4) ensure that low-volume telecommunications users (including long distance
customers) are not overcharged for their limited communications neods.

VI. THE GOOI)IA'TE AND BOUCHER BILLS

H.R. 1685 and 1686 offer a good starting point to begin addressing inapp 'opriate
regulatory advantages the cable wire has over the telephone wire. Consumers Union
supports efforts to ensure that cable TV monopolies cannot use their dominance in
the transmission of high-speed Internet access to discriminate against particular
Internet service providers or inflate prices for consumers. The bills' prohibition on
anticompetitive or discriminating behavior begins to address this problem. However,
the legislation should be expanded to prohibit cross-subsidization and discrimina-
tory practices by local telephone and other broadband access transport providers in
services essential for making broadband access a viable mass market service (e.g.,
local telephone, video transmission).

The bills' provisions specifically related to broadband and Internet backbone serv-
ices provided by local telephone companies need significant modification to meet
consumers' needs. Despite the convergence of telephone, television, and data (includ-
ing Internet) services through the enormous growth of digital transmission tech-
niques, the legislation creates an artificial "no regulation" zone for transmission that
mixes voice, data and video. This regulatory distinction is simply unworkable in a
digital world.

In a world where virtually all service providers are attempting to offer consumers
one-stop-shopping for local phone, wireless, long distance, fax, Internet and tele-
vision services-mostly mixed together in digitized format-it becomes impossible to
separate data and voice services for regulatory purposes.

Consumers Union supports preservation of the portions of the 1996 Telecommuni-
cations Act that will open local phone markets to competition. We believe that ef-
forts to enhance deployment of broadband facilities by local phone companies must
coincide with, and not replace efforts to open the local telephone market to competi-
tion. We therefore believe the broadband and Internet backbone provisions of the
legislation should be modified to ensure that efforts to enhance local telephone com-
petition would not suffer. And where competition does not develop, the legislation
must also ensure that prices for the local phone service that connects Internet and
other broadband applications remain reasonable and affordable to all consumers.

Rather than lbcus modification of the Telecommunications Act on distinctions be-
tween services-data, voice, video--that are disappearing, we suggest a different
basis for revisiting the Act. It is now obvious that modest users of virtually all com-
munications services-local phone, long distance, cable, Internet-are unlikely to
benefit from the deregulatory, market opening provisions of the 1996 Act. In the
foreseeable future, competition will not penetrate these low-volume markets, either
for individual services or a bundle of these services combined. We therefore suggest
modifications to the Act that ensure reasonable prices for local telephone, cable and
long distance services ,Ahere competition does not exist or is insufficient to keep
prices down. Such an approach would place greater emphasis on Bell company entry
into the residential long distance market, with appropriate public oversight, over de-
regulation of broadband and Internet backbone services.

VII. CONCLUSION

Consumers Union applauds Representatives Goodlatte and Boucher for initiating
the process of adjusting the 1996 Telecommunications Act to deal with today's mar-
ket realities. As consumers experience spiraling cable rates, rising monthly tele-
phone charges, and the restricted choices that result from massive industry merg-
ers, it is obvious that the Act is not meeting its competitive goals. While the Good-
latte and Boucher bills require significant modification, they provide an important
starting point for addressing consumer needs in today's market.
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ATTACHMENT A

June 9, 1999
Hon. THOMAS BLILEY,
United States House of Representatives,
Washington, DC

DEAR REPRESENTATIVE BLILEY: On behalf of Consumers Union, the Consumer
Federation of America, and the Texas Office of Public Utility Counsel, we are writ-
ing to seek your help in puffing an end to the Federal Communications Commis-
sion's misguided pricing program that is driving up consumers' monthly telephone
bills. With more than $1 billion a year in new charges slated to begin on July 1,
1999, added to almost $4 billion a year that has already been addgdto consumers'
bills, we believe it is time for Congress to reverse these regressive, unfair rate in-
creases that result from the FCC's policies.

Since passage of the 1996 Telecommunications Act, the FCC has embarked on
policies that have added $3 a month to the monthly phone bill of the typical single-
[ne residential long distance customer, and more than $7 a month to the monthly

bill of consumers with two telephone lines. As of July 1, this will amount to a total
increase of almost $5 billion per year on consumers' monthly phone bills, not includ-
ing new minimum charges of $3-5 every month assessed by long distance companies
like AT&T and MCI.

At the time the Commission initiated this pricing program, then Chairman Hundt
stated that: "I don't think that Congress intended to have us raise residential basic
dial tone . . and I think I am reading Congress right on this." We agree with that
assessment, and therefore cannot understand how the FCC can justify the fact that
its regulatory actions arc having the opposite effect-the very effect the agency
knows Congress did not intend. This is nothing short of regulatory mismanagement
at the expense of consumers and must be reversed.

Contrary to Congressional direction to devise a comprehensive pricing system that
preserves universally affordable, reasonably priced telephone service, the Commis-
sion has embarked on piecemeal policies that are inappropriately robbing consumers
of about $5 billion a year. Offsetting long distance rate reductions have not only
failed to materialize for residential customers as a whole, but for the millions of con-
sumers who make few long distance calls, these increases in monthly charges con-
stitute the lion's share of their bill. And the FCC is likely to increase these charges
to expand its universal service program. The Commission's pricing program calls for
additional increases in monthly line charges for the next few years as well.

If Congress truly did not want to see monthly phone charges go through the roof,
particularly for the majority of consumers who are relatively low-volume long dis-
tance users, something must be done to reverse the FCC's wrong-minded pricing
program. We therefore ask you to take the lead in moving legislation that would
put an end to this pricing program, and would require the FCC to go back to the
drawing board and develop a comprehensive proposal to preserve universal service
and move prices to cost without adding unfair charges on consumers' monthly bills.

Sincerely,
GENE KIMM,.EL.MAN, Co-Director,

Olivia Wein, Fellow firr- Economic Justice,
Consumers Union.

MARK C )OPEfi Director of Research,
Consumer Federation of America.

L,AURIE PAPPAS, Deputy Public Counsel,
Texas Office of Public Utility Counsel.



New Charges on Consumers' Bills
Bottom of the bill price increases in the Federal iursdiction since passage of the '96 Telecom Act charges as applied on consumer bills (residential customers only)

Base Number' TYPE OF CHARGE Amount Annual Amount Annual Month Annual
(million) Monthly (million) Monthly (million) M t (million)

Per Account 96 Univers 31 Service 2  $0.93 $1,070 $0.203 $230 $1.13 $1,300
Per Line 123 Federal Access (PICC) 4  $0.85 $1,255 '$0.635 $930 $1.48 $2,185

123 Number Portabilityb $0.40 $590 $0.40 $590
Second Lines 27 Subscriber Line Charge $2.50 $810 $2.50 $810

(SLC)
Total/Average 123 ALL $2.02 $3,130 $1.18 $1,750 $3.31 $4,885
Typical One Line 69 $1.78 $1.23 $3.01 $2,490
Typical Two Line 27 $5.13 $2.26 $7.39 $2,395

1. Line count is mid-year 1999 estimate.
2. Universal service charge is AT&Ts's since it has the vast majority of residential accounts.
3. 1999 Universal service charge is estimate of new E-rate costs.
4. Presubscrnbed Interexchange Carrier Charge(PICC) is AT&'s charge.
5. PICC estimated for 1999 is weighted average of first and second lines.
6. Number portability is weighted average of all Bell Companies plus GTE.

BASIS FOR ASSESSING CHARGES CHARGES 96-98 CHARGES 1999 TOTAL 96-99
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Mr. HYDE. And before we go on to the questions, I would like to
make a prayerful suggestion that we be mindful of the 5-minute
limit. We have many members here who want to participate. If you
spend your 5 minutes making a statement and then at the expira-
tion ask a long convoluted question, then you have euchred us out
of 10 minutes at least. And so again I appeal to the judgment of
each member to remember they have 5 minutes and I try to cut
you off at the end of 5 minutes, only so we can have maximum par-
ticipation.

Mr. Conyers.
Mr. CONYERS. Thank you, Mr. Chairman. And I want to thank

all the witnesses. I don't think anybody on this committee would
try to double 5 minutes into 10 minutes, but I am glad you made
that observation anyway.

Gentlemen, there are some problems here that maybe we will
need more than 5 minutes a round; we may need several rounds
of 5 minutes to get at, because Mr. Vradenburg went to great pains
to assure me that if it's competition and consumer protection that
I want, that his approach and this bill's approach is the best.

I remain skeptical after having listened to all 11, 12. Mr.
Kimmelman, leaves me almost in a state of mild shock, but that
we can go into later. But the point here is two-fold. And I am going
to direct these comments for as much as my 5 minutes will go to
Mr. Jacobs and Mr. Salsbury and Mr. Boggs.

Isn't it true that, first of all, section 271 is going to be com-
promised? Isn't it also true that we should give enforcement a
chance before we start legislating? And how do we haveto pass
this bill to get to the equality and the farness in the marketplace
and yet give the consumers a shot, which they are not getting now?
And there you have it. And let's go at it as quickly as we can.

Mr. SALSBURY. Let me very quickly respond that from MCI
WorldCom's perspective, this is not a good deal, trading the clear
protection of saying that the RBOCs have to open their networks
before they could enter these markets as opposed to having the op-
portunity to sue them later on if they do something wrong. That
is a bad deal for consumers.

So I agree with what you said, Congressman Conyers. But, I
would also say that what we are seeing now is we are on the verge
of having the benefits of section 271 and the Telecom Act being
achieved. And it would be a particularly inopportune time now, I
think, to legislate.

Mr. CONYERS. Mr. Jacobs.
Mr. JACOBS. Thank you. When you mentioned section 271 being

compromised, I assume you mean if the RBOCs are allowed to do
data transport across LATA -boundaries. In the written testimony
I submitted, I put in two exhibits on the very last page. And these
summarize our opinions about what the growth of the industry is
going to be over the next 5 years.

What you will see there is that if you actually look at what is
driving growth in the telecom industry in general, 60 percent of
that growth in the next 5 years is going to come out of data and
Internet products, whereas voice is going to drive very, very little
growth at all.
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And when you then look in more detail at what is going on with
interLATA services, you have got voice services and data services
and Internet services. If you look there, 85 percent of the growth
in all interLATA services is going to be driven by data and Internet
products with only 15 percent of the growth coming out of voice
products in the next 5 years.

So the question is: What are the RBOCs really after in getting
interLATA? Now, yes., you want to get in the voice business, even
though it is not growing, because it is large. But if you want to talk
about getting a piece of the growth, that is really the data prod-
ucts.

So my question to you is, again from a policy standpoint: If what
you are after is trying to incent the RBOCs to open their markets,
then the question is do you want to open them up to 85 percent
of the growth in the market without having to do so first? That
would be my point on that.

Mr. CONYERS. Tim Boggs, last sentence.
Mr. BOGGS. I will try to answer your concern about consumers,

which I think really goes to the choice question. If we are con-
cerned here today about the viability of DSL, the reality of opportu-
nities for consumers to choose different options for broadband, dif-
ferent from cable, I would point to three developments in the last
week.

One, the chief technology officer of AOL gave a speech in which
he pointed to his expectation, strong expectation, that we consum-
ers will face a blend of broadband opportunities: cable, DSL, and
wireless. And he is putting his money where his mouth is. They
have invested in the latter two, and they intend to see them hap-
pen.

Secondly, today, page 1, column 1 of the New York Times reports
on the SBC deal with the FCC that permits them to acquire
Ameritech. In the conditions of that deal, SBC, a company of mar-
ket capitalization of $180 billion, has agreed to set up a separate
subsidiary that will offer DSL aggressively to customers, has em-
brace d that business plan. They are not goofing around in their
markets. We feel them breathing down our necks.

Thirdly, to quote Commissioner Powell at the FCC, a thoughtful
guy-he has looked really carefully at this; he doesn't see that
there is any doubt that this is a vibrant and competitive market
and in his speech on June 15 to a bar association, he lays out his
view of that. It is a dynamic speech. I will send you all a copy of
it because he is right on target. This is a competitive market. Con-
sumers are going to have choices.

Mr. HYDE. Mr. Gekas.
Mr. GEKAS. I thank the Chair. It seems that every time we turn

around these days, particularly in our committee, we have prob-
lems revolving around the role of the FCC in a hundred different
ways, including antitrust merger, whole host of things; and I have
been personally dissatisfied with the inability to reach conclusions
about it. I would like to try to reach a conclusion today on the role
of the FCC in the current situation which prompts the gentlemen
from Virginia on my right and on my left to proceed along these
lines.
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General Barr, could you apprise me of what role does the FCC
now play, in your view, hindering or putting hurdles in the way of
the Boucher-Goodlatte approaches?

Mr. BARR. I think the FCC is contributing to the obstacles for
competition in the Internet right now. This is-let me portray it
this way: Telephone companies have a traditional market that they
are serving. It is about a $100 billion market, and its share of tele-
communications is rapidly declining. Cable has a $60-plus billion
market. But we have both evolved to be able to serve a third and
different market and that is the Internet. The Internet is probably
around a trillion dollar market in the near future. MCI's own vice
chairman says that by 2004, 99 percent of telecommunications is
going to be Internet, telephony will be 1 percent.

So we started off as a penguin in our telephone market; they
started off as an ostrich in their cable market, but we have evolved
into ducks on the Internet. We want more ducks. That is what this
is all about.

What the FCC has done is it said, hmm, we are not going to let
the telephone companies be ducks. We are going to use this as an
opportunity to take the old telephone regulations and apply them
to the Internet. And so you cannot compete on an even footing on
the Internet with the cable companies.

But then they turn around and say to the cable companies, oh,
this is something different than cable. Even though you have open
access rules that apply to you, there was supposed to be a design
to have diversity of programming. We are going to let you evade
those open access rules because we are now going to call this Inter-
net.

So you have this gross disparity of treatment which is frustrating
the ability of the only other competitor out there, the telephone
companies, to come in and deploy high bandwidths.

Mr. GEKAS. So that when Mr. Goodlatte in his bill actually man-
dates that the commission will have no authority with respect to
this, that it amounts to deregulation, that would take the FCC out
of the open access question?

Mr. BARR. Absolutely. Let me just make a comment about this
argument on section 271. It presents a very flat policy decision for
this Congrbss. Yes, in our old market, we are still functioning as
a telephone company on our public switch network, and we are pro-
hibited by the bill from getting into long distance voice. And we
still have those obligations and we are spending hundreds of mil-
lions of dollars to try to retrofit our system, so instead of serving
one it can serve many suppliers. That, however, is a dwindling
market which the long distance companies say themselves is going
to be 1 percent of telecommunications by 2004.

And the issue you have to face is to get an extra ounce of lever-
age to open up this increasingly niched market and get the maxi-
mum leverage to have open access here on the old telephony busi-
ness, you are going to sacrifice competition in the telecommuni-
cations market of the 21st century which is going to be 98 percent
of the telecommunications.

So let the cable guys run wild with the Internet. Let them forget
about open access, because we want to impose the ultimate pres-
sure on the telephone companies to put in open access on the tele-



113

phone side. Open access is coming on the telephone side. But what
can't wait is getting that open access rule today in place on the
Internet. You heard them say--you heard them say, you have to
have open access to begin with. You can't rely on litigation after
the fact. And we agree. You got to have an open access rule on the
Internet. Let's not make the same mistake with the Internet we
made with telephone and cable.

Mr. GEKAS. Mr. Chairman, I yield back the balance of my time.
Mr. HYDE. I thank the gentleman. Mr. Berman.
Mr. ROGAN. Mr. Chairman, before you-recognize the gentleman

from California, may I make a unanimous consent request that the
members of the panel be allowed to submit questions in writing,
and then include those questions and answers in the record? Many
of us have to leave before we will have a chance to do questioning.

Mr. HYDE. You mean members of the committee?
Mr. ROGAN. Members of the committee.
Mr. HYDE. Would like to submit questions? Surely. Without ob-

jection.
Mr. Berman.
Mr. BERMAN. Mr. Cleland, you said the nature of investments

will shift if we pass this bill. How will they shift?
Mr. CLELAND. Well, right now the marketplace has three basic

assumptions about the cable industry and that is number one they
have the best broadband pipe into the home for data and for video.
The second assumption is that they are not going to be open for
competition, and the third assumption is that they are going to be
able to leverage that power unfettered by any government enforce-
ment.

And so the marketplace right now, I think, assumes that cable
is high-growth monopoly and it doesn't get any better than that. So
that is the marketplace perception right now. They don't believe
that the Goodlatte-Boucher bill will have a chance of passing or
that the regulators will ultimately open. So they see a very rosy
outlook. And that if there is access required, there probably would
be some type of pull-back because those assumptions would be
proven to be faulty.

Mr. BERMAN. So that the opponents of that part of Goodlatte-
Boucher are correct when they say this will hurt investment in us,
but your argument would be is that they have an unfair advantage
at this point. And so, yes, it will hurt, but it will hurt because it
will equalize things.

Mr. CLELAND. Well, what it is it will shift. And the sense right
now is that investment is encouraged by cable operators right now.
It is not encouraged by Internet or electronic commerce players. So
right now we have a policy that encourages investment by the very
few and powerfully discourages investment by the world.

Mr. BERMAN. On the issue of the world that Mr. Jacobs describes
where only AT&T can provide the real competition for local phone
service, I wonder how does that make Mr. Windhausen feel, but--
or I guess maybe Mr. Salsbury, since I understand part of your
company is also getting into all of this, by the way. As you get into
this and you chip away at this market share, is there anything that
obligates you to provide access to all Internet service providers?
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Mr. WINDHAUSEN. Well, first off, Mr. Berman, you are correct
-that Mr. Jacobs' statement that only AT&T is going to be able to
be a competitor did not make me feel very good. I represent a lot
of companies who are out there competing in that marketplace
today. AT&T is certainly a very vibrant and strong competitor, but
we have a lot of companies that can go toe to toe with AT&T in
that local market place and are doing that today.

As to your substantive question about any obligation that we en-
counter, the answer is that all of our companies are common car-
riers. And that means that we have an obligation to serve the pub-
lic and provide transmission for whatever traffic it is that consum-
ers want to put on our systems.

Mr. BERMAN. And this would be true in DSL as well as in-
Mr. WINDHAUSEN. That is correct. DSL is just one of many data

services that are out there-voice and data and video services that
are on our network and we provide services to any consumer who
wishes to put traffic on our network who wishes to do so, and we
are legally obligated to do so.

Mr. BERMAN. I guess my last question, we have heard very little
talk, just a brief reference at the end of the whole issue of the sat-
ellite role in Internet. And we did notice the AOL investment. And
is this the third way? Is this a-tell us what the implications of
this are in terms of broadband quick communication, speedy pas-
sage of data.

Mr. VRADENBURG. I think, Mr. Berman, that under the current
state of technologies, the satellite has got a somewhat clever hybrid
capability, that is, fast download speeds; but a telephone return
path that does not represent a true two-way capability-like is po-
tentially available on DSL and cable.

I think that potential true two-way capability off the satellite is
probably 4 to 5 years away in the consumer marketplace. So I
think that it provides a good but not fully comparable service, par-
ticularly to rural areas and other areas that may not be served ef-
fectively in the near term by DSL and cable modems. And I think
in the longer term, there is a real prospect in 4 to 5 years, which
is of course the entire history of the Internet to date, but in 4 or
5 years-that there will be a two-way capability from the satellite.

Mr. HYDE. Mr. Goodlatte.
Mr. CLELAND. Mr. Chairman, could I add one point I think that

would be of very much use to the committee and that is the chart
that is at the end of my testimony. We show the whole broadband
market, essentially the wire line, wireless, and satellite; and it
shows what the opportunities are, where the subscribers are, and
when and where it will be available. And that answers your ques-
tion and also shows us how fast the pipes are and how much they
cost. It is on one page. It is a very useful summary to get a big
picture of what is going on.

Mr. HYDE. Thank you very much. Mr. Goodlatte.
Mr. GOODLATTE. Thank you, Mr. Chairman. I want to commend

all of the witnesses today for their contribution. I think this has
been an excellent debate and discussion. Mr. Rosenblum, I particu-
larly want to welcome AT&T. I want to make it clear that I wel-
come AT&T's investment in rolling out broadband services. I think
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it is a tremendous opportunity, and I want to see your company
and others continue to do that.

But I am very concerned about the model that I perceive that
you are utilizing. For years AT&T has been up here on Capitol Hill
telling us that local telephone companies should open their lines to
foster competition. So how can you come up here today with a
straight face and tell us that we should deny-that you should
have the right to deny access to Internet service provider competi-
tors, in fact, attempting to destroy competition in the Internet serv-
ice market?

Mi. ROSENBLUM. Congressman, obviously I understand the ques-
tion and sort of expected it; but to be honest with you I think there
is a huge difference between what we are trying to do and what
the incumbent telephone companies are doing.

In general, we have always come before the Congress arguing for
competition and market forces. In the case of the incumbent local
telephone companies in the 1996 Telecom Act, Congress made a
judgment, which we wholeheartedly endorse, that because of the
100-year monopoly history of the local telephone business and the
absolute importance to consumers of getting competition going in
that market, a special set of rules and tools would be 'applied to
those companies requiring them to unbundle, requiring them to
provide access, at least until competition could develop and market
forces would then take over to assure that consumers get-

Mr. GOODLATTE. Mr. Rosenblum, cable has not been around as
long as telephone has, but as long as it has been around in almost
every community in this country that it exists, it exists as a mo-
nopoly. So why should there be a distinction between the access to
your lines which you want to have an exclusive bundling right and
they don't? They have to open their lines up to America Online,
they have to open their lines up to Roanoke.com, a small Internet
service provider owned by a local newspaper in my district, or
thousands of other Internet service providers around the colintry.

You want to have a completely different model where you say,
you want our high-speed access to the Internet which is 50 times
faster than what they can offer, great, you also have to buy our
Internet service provider, or service @Home.

Why should you be treated differently when you come up here
constantly; and, in fact, you are really arguing the same thing
today with regards to the phone companies: don't cut them loose;
don't let them compete. Make them do certain things to open up
their line, but don't make us do it.

How do you defend that?
Mr. ROSENBILUM. Well, Congressman, let me defend it on two lev-

els. First, I think it is not the case today that we are providing a
closed platform, nor do we ever want to provide a closed platform.
I think, as Mr. Boggs pointed out and as I tried to in my com-
ments, anyone who uses these @Home or Road Runner services
today can get on the Internet without any restriction or limitation
and from the Internet get anywhere the Internet can take you.

Mr. GOODLATTE. But you have to pay extra.
Mr. ROSEN1I3I1M. Well, you have to pay extra if someone else

puts a Web site up that charges money. Some content providers
like AOL have established Web sites that charge for access. Other
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providers like Yahoo have Web sites that don't charge for access.
It is really up to the Internet provider who establishes a Web site
to determine whether that charge is imposed. As Mr. Boggs also
said our customers can and do design the service-

Mr. GOODLAYTE. But Web site operators are not nccessarily
Internet service providers. If you want to be an Internet service
provider and compete head to head with @Home, you have got to
compete at the disadvantage of telling your customers that you
have to pay extra to do it if you are going to do it on the cable sys-
tem, which is completely different than the narrowband because it
is 50 times faster.

Mr. ROSENBLUM. Congressman, I understand the point. Right
now there are literally thousands of Internet service providers of
all sizes and shapes and descriptions. What they all seem to have
in common is they rely 97 to 98 percent on narrowband dial-up ac-
cess. A point that really shouldn't get lost here is when we succeed
in deploying a telephony capability over this cable platform we are
investing in, that will allow customers to have an additional choice
of narrowband dial-up access. And that, like Mr. Windhausen's cli-
ents, will also be a common carrier service that will give customers
choice of all ISP's and will also for the first time have this high-
speed broadband choice.

Let me step back. a little bit because I said there are two levels
on which I wanted to defend this. And AT&T really is kind of a
late comer to the cable industry, and we see it a little bit dif-
ferently. We don't view this as a cable business or a monopoly. We
see a cable industry and telephone industry that have spent many,
many years assiduously not competing in each other's businesses.

Mr. GOODLATTE. My time is running out rapidly. Let me just say
I understand why you would not want to see this as a monopoly.
I hope you understand why a great many people in this room do
see that as a monopoly and why the access to it being denied to
open competition which the phone companies are required to pro-
vide and I think have spurred the growth of the Internet has a
very different tenor than when you come here and say, well, it is
really not a monopoly. It is a monopoly in terms of the access that
you have and the bundling that you are attempting to do when you
say that other folks can't get on the line with you. You are denying
consumers choices when you say they have got to pay extra to get
somebody else's service.

Mr. HYDE. Mr. Boucher.
Mr. BOUCHER. Thank you, Mr. Chairman. I also want to com-

mend all the witnesses who have spoken with us this morning for
their very thoughtful and carefully prepared statements. I think
this has been a truly excellent opening discussion on the major pol-
icy challenges that confront the Internet today.

Mr. Barr, I would like to give you an opportunity and the time
that I have, limited as it is, to respond to the statements that were
made by a number of the witnesses this morning, objecting to the
provisions in Mr. Goodlatte's and my legislation that would create
more competition in the offering of backbone services, by enabling
the Bell operating companies to offer data across LATA boundaries
even in advance of getting permission under section 271 of the
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1996 act to offer all services including voice-based long distance
across LATA boundaries.

And as you answer that, let me just suggest a couple of areas
where I think some information might be helpful. First of all, I am
a representative of a rural district. And there are many parts of
rural America, including my district, where it is frankly awkward
to provide backbone services because of these interLATA restric-
tions.

How could the ability of Bell operating companies to deliver data
across LATA boundaries promote more affordable backbone serv-
ices and, therefore, more affordable Internet access in rural Amer-
ica?

Secondly. describe for us, if you would, the way in which a con-
centration and the ownership of the Internet backbone could
threaten the peering arrangements that keep Internet traffic flow-
ing for free and without charge among the various segments of the
backbone and how our provision is an answer to that challenge.

If you would also please talk about how this provision is entirely
consistent with our intent in passing the 1996 act, since we accept
from these services across LATA boundaries that are voice-based
traditional long distance; and then finally, if you would, comment
on how you can segregate for purposes of enforcing our restriction
on the offering of voice-based long distance, until section 271 ap-
proval is obtained, the data traffic on the one hand, the voice-based
long distance traffic on the other. If there is an easy way to do it,
we would like your description.

Mr. BARR. Starting with the last part of your question, the Good-
latte-Boucher bill continues to enforce section 271 requirements.
But what it does-and this is very important-is it does segregate
out the traditional telephone market from the Internet market.
And it says that the telephone companies cannot sell voice-only
products over the Internet. So it keeps that cabining of these two
markets.

Then it brings competition into the Internet market. This is very
important for people to understand. Because the heart of competi-
tion on the back bone-on the Internet is multiplicity of backbone
providers. There are only two kinds of communications systems you
can have. You can either have a monopoly, that ubiquity, or you
can have a network of networks.

Think about the post office. How do I make sure that I can com-
municate and send a letter to anybody in the world or anywhere
in the United States? You have one monopoly. The other way to do
it is to have multiplicity of providers. But if you do that, they have
to have agreements to transfer the traffic back and forth, the mail.
And they have to have incentive to do that.

If one of them gets too large or if that market gets too con-
centrated, then they can close off that market and prevent other
players from playing. Just think if there were one big 60 percent
post office and then three or four 10 percents and that 60 percent
post office said I am going to stop delivering mail to you guys. Ev-
eryone would then shift over to the big post office. This is the dy-
namic behind and the need to have many backbones. And this was
the whole vision of the Internet.
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Well, I tell you what. Because of the restrictions on the bulk of
the industry, the local companies, from coming in and providing
backbone service on the Internet, we have gone from 30 to five.
And guess who the top three are? The IXE's. And, therefore, a lot
of communities are not being served with backbone. For example,
the whole State of West Virginia, they don't have a pop in it.

The way to get competition on the backbone is to allow the
RBOCs into that business, allow them to carry that traffic. And
then you will get more competition in the backbone, and that em-
powers every single level of the Internet to have more competition.

Mr. HYDE. Mr. Hutchinson. I am sorry. Mr. Chabot. I didn't see
you down there.

Mr. CHIABOT. Thank you, Mr. Chairman. Mr. Vradenburg, if
broadband access is truly an essential facility, then shouldn't a gar-
den variety lawsuit brought under section 2 of the Sherman Act
solve the problem?

Mr. VRADENBURG. I think, Congressman, that in fact what we
are confronted here with is a broader question about exactly how
government policy in this area is going to be across these plat-
forms. It does seem to me that we have a demonstrated example
in the Internet of how openness has worked, and I think it is quick
and easy to extend that.

We are not personally sort of in the litigation game. I mean,
AT&T has warned us that, in fact, they may be in the litigation
game. We have not been in the litigation game. We think this Con-
gress ought to address this question quickly in a nonregulatory
mode with a quick and simple solution to the problem by taking
litigation out of the game and the uncertainty associated with that
over a number of years.

Mr. CHABOT. You are not saying or are you-do you think anti-
trust lws, do you think they function properly? Do you think they
need to be changed? If that is not your view of antitrust laws, why
are you seeking legislation that would actually amend the Sherman
act?

Mr. VRADENBURG. Well, CongreSsman, as we have indicated, we
think that the antitrust act in its broad constitutional kind of scope
is certainly adequate in the general proposition, but that, in fact,
here we have-a very precise question and a very precise problem
and I think a fairly simple and clear answer.

This is a situation where the problem is big enough-big enough
to be identified but still small enough to be solved. If one waited
for several years for a piece of antitrust litigation to wind its way
through the court and then tried to address whatever the outcome
of that by whoever lost that lawsuit by legislation at that time, we
would have passed this problem.

I think the inevitable consequence of Congress not acting quickly
and in addressing this thing in a straightforward manner, as Con-
gressman Goodlatte and Boucher have done, is that there will be
continued consolidation around the wire line owners, continued ac-
quisitions by AT&T and in the cable industry, continued consolida-
tion in the telephone industry; and we won't have competition for
the Internet that, in fact, we will be able to have if there is a quick,
simple deregulatory and nonregulatory solution and Congressmen
Goodlatte and Boucher have put forward.
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Mr. CHABOT. By singling out Internet service providers as a pro-
tected class of entrepreneurs, won't the legislation generate mo-
mentum for other industries to seek special antitrust status?

Mr. VRADENBURG. Congressman, I think what this bill does is try
to set out as a protected class consumers. Because what this will
do is permit every Internet service provider, whether it be cable
owned, telephone company owned, or independent of either the
wire line carriers to be able to access every customer and for every
customer in this country who is interested in broadband high-speed
Internet service to access every supplier. And in that instance it
does seem to me that the solution is straightforward and quick,
nonregulatory and, in fact, will protect consumers, not any particu-
lar player.

If one looks at the world today and said who is the protected
class of companies here, look at AT&T's position. AT&T is in the
long distance business and, in fact, is protected by existing laws
from any competition from the local telephone companies. And on
the other side, AT&T now entering the cable business is protected
by the government in its monopoly status. So right at the moment
if there is a protected class of person, indeed person, for the exist-
ing structure and the asymmetrical structure of the regulatory sys-
tem, it is one company: it is AT&T.

Mr. CHABOT. Mr. Chairman, if it has already been said-I have
got a little bit of time and it bears saying again-I think this panel
on all sides has been particularly enlightening here this morning.
And I think all have done a very good job in espousing their point
of view. I yield back the balance of my time.

Mr. HYDE. Thank you. Mr. Scott, the gentlemen from Virginia.
Mr. Scow. Thank you, Mr. Chairman. Mr. Boggs you indicated

if you sign up for cable access that you could get AOL. Do you get
it automatically, Road Runner service?

Mr. BOGGS. Yes, sir.
Mr. ScoTT. Is there a separate charge for Road Runner?
Mr. BOGGS. If you would like I could go through the charges.
Mr. ScoTT. Well, I am with another cable service, and we get

@Home with that service. Now what is wrong with a separate-
charge for Road Runner? And can you get Road Runner through
the telephone high-speed access line?

Mr. BOGGS. The architecture that we have used for this system
is designed to try to meet the mix of needs that a consumer in a
particular community places on us. Remember first, it is primarily
a video service. Congress had pressed us to -have a reliable and effi-
cient video service that doesn't present some of the complaints of
the past.

Secondly, we are charged by our shareholders and by Congress
to some extent with trying to provide telephone- service over this
same network. We are certainly encouraged by you and Congress
to provide high definition television and digital television. So the
capacity of this plant that we have built for this community is lim-
ited. It has some limits placed on it. We have designed it in such
a way that we believe it can handle all of the traffic of the cus-
tomers of that community, of all neighborhoods in the community
for high-speed Internet access.
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We do not believe that the architecture will permit us in an effi-
cient and effective way to open up the plant for interconnections
right at the head end of the cable system. However, every customer
by using the Internet can bypass us entirely, can take all of the
Time Warner content and just ignore it and go exactly to where
they want.

Mr. SCOTT. I think the point has been made if there is not a sep-
arate charge for it, you get it; and if you wanted another service,
you would have to pay for that extra.

Mr. BOGGS. Only if the other service provider chooses to charge
you for it. Much of the Internet is free, of course.

Mr. ScoTT. Is there any prohibitions, any reason why you can't
have a separate charge that you could avoid if you don't want Road
Runner?

Mr. BOGGS. If you don't-if you think of Road Runner as both a
content and a facility, the content is frankly minimal, and it has
little cost associated with it. The expense to us is the building out
of this network, maintaining the servers to keep it. Think of Road
Runner as an access-

Mr. Sco'rr. You can't do a separate charge for Road Runner?
Mr. BOGGS. No, sir.
Mr. Scorr. This area-I don't know who this is going to be

aimed at, but we have a quick-changing technology that requires
a lot of research and development and investments in the pharma-
ceutical area. The way we encourage that investment is to give
someone the absolute right to benefit from their investment for 17
years. And after 17 years anybody can copy it and use it. And that
is supposed to be in the best interest of the consumer.

How does allowing someone who did not make the research and
development investment get into the telephone or cable benefit,
how does that encourage a long-term investment in this area? And
whether or not the consumer is better off or worse off if you allow
people who did not make the investment to get into the-to benefit
from the investment?

Mr. KIMMELMAN. If I could just jump in I want to say that I don't
think anyone is talking about not allowing people to charge a fair
price for use of their facilities. The issue is whether you have the
ability to prevent others from having equal access to consumers or
consumers to have equal access to different vendors. I don't think
there is any question of anyone being denied a fair return on their
investment.

Mr. BARR. Can I respond to that? Because it is the same as the
separate price issue that you asked. Which is the investment in the
local transport. There is no question they are going to get paid for
it no matter who uses it. The question is whether they can then
leverage from that and say by the way, we have developed-Merck
has developed this drug for cancer; and, by the way, if you want
to get treated for cancer and want the drug, you also have to go
to hospitals in which we have a financial interest.

There is no question they will get paid for the drug. They will
get paid for the local transport no matter who uses it. We are will-
ing to pay them the full cost of using that local transport.

Mr. VRADENBURG. Can I offer an additional word. About 40 per-
cent, 50 percent of our costs are payments for infrastructure, that
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is, of the 2,195 a significant portion of that we pay to a variety of
long-lease line carriers and to the ILEC for business lines or
CLECs. So we are every year paying billions of dollars for infra-
structure costs.

What will help us drive costs down and consumer prices down is
if we have competition in that infrastructure. And the only way to
do that since, if we go out today and say we want some high-speed
lines, we can go get DSL lines, we can get to the marketplace, but
if we can get DSL lines and cable lines competitive with each other,
we can drive down those local transport costs, drive down our costs,
drive down costs to consumers. But at the moment we don't have
any competition in that last mile.

We think we can get it with the Goodlatte-Boucher bill because
that will mean that cable will sell us transport lines, telephone
companies will sell us transport lines. If we can acquire them else-
where, terrific; but in the end we get some competition in that last-
mile facility.

Mr. HYDE. Mr. Hutchinson.
Mr. HUTCHINSON. Thank you, Mr. Chairman. I hope to ask three

questions. Let me start with Mr. Jacobs.
Mr. Salsbury testified-I will read his statement and ask you to

respond to it. He testified that the real problem is that 3 years
after the fact, the local markets for voice and data services are not
yet open. The solution to that very real problem is vigorous enforce-
ment of the laws, not new legislation.

Is the problem with the RBOCs and their failure to open up the
local market or is the problem the FCC?

Mr. JACOBS. I think that the problem has been that the RBOCs
have perceived that for some period of time not to truly be in their
interest to proactively open up. If you look at what happened when
the FCC tried to push UNE-P-now, without talking about wheth-
er UNE-P is reasonable or net reasonable, one thing about UNE-
P and, again, that is the highly discounted form of resale, that was
going to incent MCI, Sprint, and AT&T all to attack the residential
and the business markets. The RBOCs went to court to stop that
because they believed it wasn't in their interest to open up the
markets in that way.

Mr. HUTCHINSON. How are they doing now?
Mr. JACOBS. Well, now things have changed because now that

AT&T is pursuing its strategy rather vigorously having already
proposed to invest more than $100 billion in addition to all the
costs of upgrades, etcetera. Now the RBOCs are pushing quite ag-
gressively to get their long distance deals done. It is only within
that context that UNE-P has arisen. It has arisen in New York
State where Bell Atlantic agreed to UNE-P. And that is why MCI
is serving the residential markets.

Mr. HUTCHINSON. Thank you. Same question to Mr. Barr. In
your testimofy you indicated that if the existing interLATA restric-
tions do not apply to data, the Bells would be able to bring high-
speed Internet access to rural areas much sooner. Yet today the Ar-
kansas Democrat Gazette reports that GTE is selling 213,000 phone
lines in Arkansas at $843 million; the article states that GTE, like
other major telephone companies, is shedding its less profitable
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rural customers and concentrating on business data services, the
Internet, and so on to urban customers.

How is this going to help the rural customers? Your vacating the
lines in Arkansas, what does it portend for the future if you have
this kind of access that you want?

Mr. BARR. The sell-off of some of our rural properties-we are
still preponderantly a rural and suburban company. We only have
two downtown areas. But that sell-off is because of FCC policies
that are not providing for universal service payments. We are ex-
pected to serve rural areas below cost, but part of that quid pro quo
wa3 that we would get paid out of a universal service fund for the
difference. That has been taken away from us and hasn't been re-
placed.

The Telecom Act said they had to do it very quickly, and they
have already postponed doing any universal service reform until
2000. So that is a different issue. But look at the financial incen-
tives for telephone company versus AT&T. We agree on something
very fundamental, which is you cannot get a financial return if you
can only look to the local transport revenues. You can't get a finan-
cial return.

So what is their solution? Their solution is you have to let us
mandatorily capture all the vertical stream of revenues, lock in the
customer, give them-no choice, get all those ISP revenues, lock in
the backbone revenues.

Over on the telephone side, though, we are required to look just
to the local revenues by the FCC, and to go to Congressman Scott's
point, the FCC has promulgated rules that if we make an invest-
ment we have to turn over to competitors at steep discounts. In
fact, they just came out and said SPC has turn over ADSL at a 50
percent discount to competitors. Those are massive burdens.

Mr. HUTCHINSON. Are you saying that if this legislation passed,
you would have a greater incentive to invest in the rural areas?

Mr. BARR. You could make money by building ADSL and also by
transporting that data. That is exactly what AT&T is saying. The
only difference is we are saying we don't have to lock our cus-
tomers in. We don't have to guaranty ourselves those revenues.
What we want to do is compete. Let everyone compete at every
level including us.

Mr. HUTCHINSON. Is that a yes?
Mr. BARR. Yes.
Mr. HUTCHINSON. Thank yo, Mr. Chairman.
Mr. HYDE. Thank you. Mr. Watt.
Mr. WATT. Thank you, Mr. Chairman. I am reminded of a com-

ment that I made to some of my lawyer friends about the difference
between practicing law and being in Congress. And my response to
them was in a trial you never ask a question you don't know the
answer to. I get to ask questions I don't know even if the question
makes sense much less know the answer to. So I am going to ask
one here.

It always seems to me to be questionable-I am not saying
that-I am not on one side or the other of this issue. But it seems
to me to always be questionable to change a legal standard that
has been out there for a long, long time. It seems to me that going
back to these bills, that is what we are doing. We are changing a
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presumption in the law that might or might not be justifiable. The
question I have, is there such a changed presumption-would there
be such a changed presumption if we were talking about AT&T get-
ting access to DSL? What is the law?

I don't even know what DSL is, but I take it that it is the com-
petitor to what we are here talking about. And it seems to me if
it is fair to give this presumption, insofar as broadband is con-
cerned, it would be fair to give the presumption insofar as DSL is
concerned.

Now, I have no idea of whether such a presumption exists one
way or another, but perhaps I could hear from-let's see. We had
a couple of lawyers on this panel-I could hear from Mr. Barr-on
it. And then I can hear from-who is my lawyer on the other side?
Mr. Rosenbaum. Give me your take on that, Mr. Barr, and then I
will hear f,-om Mr. Rosenbaum on the other side.

Mr. BARR. Both under existing law and under the Goodlatte-Bou-
cher bill, telephone companies when they install the gizmos that
create ADSL, which is the high-speed service, have to make those
available to competitors including AT&T. So AT&T-there are two
kinds of open access. One is the kind we are asking for them to
engage in. It is called-I would call it open access "light," which at
least just delivers the traffic to other people. Okay. We have to do
that. But we also have an open access requirement; I call it open
access "heavy."

Mr. WATT. You are answering a policy question. I am asking a
legal.

Mr. BARR. We have the obligation.
Mr. WATT. You have an obligation, but is there a presumption if

you don't do it, are you presumed to be in violation of the Sherman
Antitrust Law?

Mr. BAIM. That was the whole presumption in the Telecom Act
of 1996.

Mr. WATT. Is there comparable language?
Mr. BAm. Yes, in this statute there is. In the Goodlatte bill we

are subject to the same presumption.
Mr. WATT. Let me hear from Mr. Rosenblum. I am sorry I have

been mispronouncing it.
Mr. ROSENBLUM. Congressman, I answer to just about anything.

That is just fine.
There is no presumption of antitrust violation that attaches

when telephone companies don't live up to their obligations under
the Telecommunications Act. And I would respectfully submit that
has been a very good thing for the incumbent local telephone com-
panies, I think, as a number of the witnesses have discussed today.
There has been a 3-year history of these companies not living up
to their obligations under the Telecommunications Act, and there
is no presumption of an antitrust violation that applies in that
case.

What concerns us about this legislation, exactly as you have
identified it, is it does change established laws by creating pre-
sumptions of antitrust violations that may not make a lot of sense.
Normally in an antitrust case, you first look to see whether there
is a relevant market, whether customers have substitute products
or services, all of that would be-would be wiped off the books,
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frankly, under the legislation; and a presumption of a violation
would apply merely because a single broadband provider didn't
offer the same terms for interconnection to one ISP. And that is our
biggest concern with the antitrust provisions.

Mr. MCCOLLUM. [Presiding.] Thank you, Mr. Watt.
Mr. Cannon, you are recognized for 5 minutes.
Mr. CANNON. Thank you, Mr. Chairman. While there are some

different views here, I am almost ecstatic that we are having this
debate and the state of competition has gotten us to the point that
we are actually talking about these issues here.

I would like to ask a few questions if the panelists could keep
it relatively short and to the point. Mr. Vradenburg, you are com-
pany CEO. Speaking in support of the Internet, to the Tax Free-
dom Act, you said last fall it would be a big mistake to have 30,000
taxing jurisdictions impose their own laws, rules, and rates on the
Internet. Why then does AOL believe that it would make sense to
have a similar number of jurisdictions impose open-access schemes
on the cable industry?

Mr. VRADENBURG. Congressman, we have advocated, as you
know, an open-access regime publicly. And in fact, we would hope
that an open-access regime would be adopted as the national pol-
icy. Failing any national leadership on this subject, it is clear that
the consumers out there reflecting their views as citizens are urg-
ing cities to take a hold of this issue because they are not getting
any response out of Washington. And they want choice and com-
petition in their cable services.

Mr. CANNON. Thank you.
Mr. Jacobs, your firm has suggested that if the cable industry

does not build out its broadband pipeline, the RBOCs likely will
not meet the competitive challenge. Do you stand behind that as-
sessment? And would the imposition of open cable obligations tend
to retard cable's incentive to invest in these new broadband facili-
ties?

Mr. JACOBS. Yes. The problem with open cable is when you have
the government stepping in to set the prices, you have total uncer-
tainty and you don't necessarily have the capability to get a return
on your invested capital. If you are not going to get a return, your
shareholders won't let you invest. If you just look at the plain and
simple fact, ADSL is only now being aggressively deployed and fur-
ther investments are now being made by the RBOCs to make it
ubiquitous.

I don't think the time is totally coincidental that it is coming at
the same time that cable is now just getting built out.

Mr. CANNON. But it is thrilling that it is coming. It is thrilling
from both sides.

Mr. Cleland. I am skeptical of the wisdom of any policy that
seeks to increase the regulatory burden on new entrants especially
in an industry as complex as high-speed Internet access. Shouldn't
our attention be focused instead on reducing regulatory burdens
that prevent existing firms from competing in this marketplace?

If you agree, what suggestions would you offer to this committee
to help us eliminate burdensome and anticompetitive regulation in
the area of high-speed Internet access?
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Mr. CLELAND. Well, I think in general we should be focusing on
what the goal is and that is a competitive, freely competitive -inno-
vative marketplace. And deregulation is a very powerful tool that
should be used aggressively in many instances. However, we also
have a body of a century of antitrust law which says that there is
something else to fear besides government regulation, and that is
anticompetitive behavior by companies, by monopolies. So there is
a balance.

I am very much, you know, a pro-deregulatory type of person.
Let-the market work. However, in certain instances small competi-
tors can't compete unless the government enables it. John
Windhausen's association would not be an association had the gov-
ernment not enabled the competitive local exchange industry to
emerge in a local telco monopoly. The long distance industry would
not exist had not the government broke up AT&T. And so they are
not mutually exclusive. You need to look at them in tandem.

Mr. CANNON. Mr. Cleland, any legislation that mandates open
access is unlikely to achieve that goal unless the law also requires
that the price and terms and other conditions of the sale are rea-
sonable. But doesn't that just pave the way for intrusive and bur-
densome price regulation?

Mr. CLELAND. Thanks for asking that question because every-
body thinks that this leads down the line to common carrier regula-
tion. There is a very simple nonregulatory solution, and that is one
sentence that says we need open access on a nondiscriminatory
basis.

Now, if AT&T did that, it would have to have @Home be charged,
just like AOL, just like anybody else. AT&T would have complete
freedom if they wanted to set $1,000 fee for everybody they could.
It wouldn't sell any DSL. But if they wanted to sell a $10 fee, ev-
erybody could get it on the exact same terms. That is the issue
here, they don't want to be able-you shouldn't allow yourself to
self-deal when you are a monopoly. If there is-one price, everybody
should have the same price.

Mr. HYDE. [Presiding.] The gentlelady from California, Ms.
Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman. I have found this panel
to be very interesting. I think all of us on both sides of the aisle
agree that the best way to deploy broadband is to have vigorous
competition in the marketplace. That's how we will deliver
broadband. The only question is how to achieve that competition.
This has been a very interesting discussion today. This morning
the San Jose Mercury News had an editorial on this subject. I ask
unanimous consent if I may, Mr. Chairman, to make this editorial
a part of the record.

Mr. HYDE. Without objection.
[The information referred to follows:]

63-550 - 00 - 5
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SAN JOSE MERCURY NEWS
WHY CABLE SHOULDN'T BE SHACKLED
TN THE FIGHT FOR INTERNET EYEBALLS

Wednesday, JIn 30, 1999
Section: Editorial
Edition: Morning Final
Page: 613
Memo: Editorial
The opinion of the Mercury Ncws

TIJE titans of the media arc racing to bring you a sister, lusher, video-rich
Internct.

It's a lull-scale, multibillion-dollar battle for market share neid viewers'
'eyeballs." The news last week that America Online will invest heavily in the
satellite services DirecTV and DirecPC added onothefmegaton to the arsenal
of money.
In the noxt few years, if the competition plays out right for consumers, an
array of providers will deliver the Internet by phone, cable or satellite, at
speeds of up to 80 times today's 28K dial.ur modem.

But if competition fizzles, the public could end up with a monopoly or n
duopoly. vith a few behemoths controlling the pipes or pathways -- perhaps
even die content -- to your home.

That possibility has created a dilemma among regulators, who are split over
what to do with cable, the industry that many observers predict will
overwhelm the others in the delivery of high-spced data services known as
broadband. Some local cable authorities, still scarred from past cable wars,
want to clamp down now, on the assumption that cable will become an
Inteniet monopoly. The Federal Communications Commisslon wants to let
cable be until there is evidence of dominance or harm.

We say do both. Set some rules now but leave lie market basically alone.
Tighten the reins but give the industry enough cable to establish -. or hang --
itself, as it chooses.

Though a tiny player now, the cable industry appears positioned to come oot
on top. It's got a fat pipe to handle the Internet's voracious appetite for
bandwldlh, lines that pass by 95 percent of America's homes and businesses,
and a large (if largely abused) customer base. It's also now got the might of
tclecommunieations giant AT&T. In buying Tele-Comrmuoicatioas lao., the
cable company for San Jose and much of the South Bay, and soon buying
MedinOne Group, AT&T will be the nation's largest cable TV company.

AT&T-'fCt has slowly begun unrolling its cable Intcrct service, though it
hasn't reached San Jose yet. There's one catch: Customers can buy it only
from one cable modem service, Excitc@gHonio, which AT&T controls.
Subscribers who want America Online or another Interet service provider
(ISP) for e-nmail and content must pay their charges on top of Exeitc@Home's
$40 monthly fee.
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Telephone companies don't have this built-in advantage; by law, they must
open up their lines to all ISPs. That's why America Online, with 16 million
members, and other ISPs and high-speed providers are flourishing. But
Congress exempted the cable industry in the 1996 telecommunications law in
order to encourage it to upgrade its system to enter the telephone and
high-spced data market.

The policy appears to be working. Whenever TCI or another cable company
announces its Internet service, the local phone monopoly expedites the
rolloutofdigital subscriber lines, or DSL, telephony's high-speed equivalent,
ond sharply cuts the price. AOL's $1.5 billion investment in llughets
Electronics' satellites -- a direct response to being shut out of cable -- ensures
another market option,

The Federal Coninunicntions Commission has taken a wait-and-sec stance to
regulation. It argues, with reason, that cable has signed up less than I percent
ofInternet users, so for now it obviously has no monopoly. The FCC also
buys Wall Street's arguments that regulations would retard investment and
slow development.

In response, AOL, and the ISPs, armed with dire forecasts of cable's
dominance, are waging a campaign in Congress and before local cable
authorities. Give us equal access to compete and to prcscrve an unfiltered
Internet, before it's too expensive to modify a built-out system, they argue.

Portland, Ore,, was the first to agrev and ordered TCI to open the franchise
equalIly to all IS Ps, with no price break for Excite@Home. Last month, in a
decision thut surprised the FCC, a federal district court said that Portland had
the authority to act as it did.

We agree with the FCC that it, not Portland and thousands of localities,
should set national policy for the cable industry. But we don't think that
policy should be hands-off,

Inst-cad, we favor a middle course, like the stance of the Los Angeles
lnlbnuation Technology Agency. Its report, released this month, recommends
allowing cable companies to sell Internet linkups through their own ISPs, for
now, But it advocates conditions that we believe the FCC should impose
nationwide:

(box) Subscribers must have unrestricted access to all content on the Internet;
they should be able to choose any site for a home page and, with a single
click, get to any unaffiliated ISP. (Excite@Ilome currently allows this.)

(box) Unless for capacity reasons, there should be no time limits on
downloading video. Time limits can be an excuse to ward off progrnoinirtg
competition.

(box) There should be benchmarks for the FCC to consider requiring open
access, if it appears that cable will establish u broadband monopoly,

The Internet will explode in richness In the next few years. Hiow and who will
deliver it to your TV and your computer is up for grabs. The FCC shouldn't
pick and choose the winners, but it must protect consumers from dominance
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Ms. LOFGREN. The -editorial opposes the two bills that are the
subject of this hearing. The editorial suggests, however, that there
is a middle ground that is reflected in the Los Angeles Information
Technology Agency Report and that ought to be pursued. Specifi-
cally, the editorial suggests that subscribers to cable broadband
should have unrestricted access to all content on the Internet; that
they should have the easy ability to choose their own home page;
that there should be no time limits on downloading of video unless
there is a capacity reason for such time limits; and that bench-
marks ought to be set up for the FCC to consider down the line.
On this last point, cable now has 1 percent of the market. You are
not controlling the market at 1 percent. But at some point, it could
be a concern. So maybe we ought to set some benchmarks.

I would like to hear, Mr. Jacobs, if you believe that this kind of
a scheme would be a deterrent to the roll-out of broadband through
the cable industry?

Mr. JACOBs. I think it is not impossible to assume that that
could be helpful. I actually find that I am actually in agreement for
once with the FCC and the way that they pursued this policy. I am
not usually necessarily in agreement with them. But what they
have done in this policy is they have sort of fired a shot across the
bow of cable.

They have said, okay, you are incipient. You are brand new. We
are going to give you a time to go and try and pursue your invest-
ments. But by the way, we always have the ability to come and
regulate you if you behave in the Internet space the way you be-
haved in the programming space. I think that that is a fairly pru-
dent strategy because you can always come in and regulate later.
There is legitimate concern that perhaps billions of dollars would
be spent creating proprietary systems that you won't be able to go
back and reregulate later.

In fact, Mr. Barr has been one of the best proponents of showing
that the systems are actually quite easy to open up. So in some
sense he has actually argued the cable argument on that one,
which I find a bit ironic. But I think the point is that it is in
AT&T's and everybody else's interest to have as many people sell-
ing the service for them as possible. Negotiations, I believe, in the
open marketplace will lead to that if they don't, come back and reg-
ulate them in 2 or 3 years.

Ms. LOFGREN. It seems to me as I listen to you, the question is
not just where we end up, but also when we end up there. I am
quite cognizant of the facts on this issue-as with so many other
hi-tech issues-that we are very much in a transition phase. My
friend John Dorr describes the Internet as the Big Bang. He says
that we are at second 2-following the big bang-and I think that
is a quite apt analogy. So what we do on this issue may just help
for a short time. I doubt it is going to be the final answer.

The real concern I have is that we not take a misstep, that we
not preclude the optimizing of opportunities through market forces,
that we not misread the market forces.

I am wondering in terms of DSL--and I find this very frustrat-
ing-when it has been so slow to deploy. Only now, in my neighbor-
hood in San Jose, is it being deployed. I am wondering if the de-
ployment of DSL is providing competition. I am interested and en-
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couraged that AOL is now pursuing satellite and wireless opportu-
nities. I think this is a good development. I ask whether, in your
judgment as a market analyst, Mr. Jacobs, whether this has been
spurred, in part, by cable or by DSL?

Mr. JACOBS. I think AOL is a content provider. They are agnostic
relative to what channels they get; they've got to get over every
channel. The biggest threat to the company long term is that they
get marginalized if they don't have broadband access. DSL is-
broadband access. The only question is: Will it be available to 100
percent of the market or only the current 40 to 50 percent that it
can technologically address? That is a question of whether the
RBOCs invest incrementally. They are now making such announce-
ments that they are about to invest. I think they are going to wind
up doing so as long as they are incented to. And the answer, by
the way, technologically, if you offered me the different products,
I would prefer DSL. It is a private line.

Ms. LOFGREN. It is a better technology.
Mr. JACOBS. It is a better technology. All of the bands. It is a bet-

ter technology in the sense that cable technology is a shared me-
dium. If your next-door neighbor is a bandwidth hog, then you
won't be able to download your movies or your Web sites. So all
things being equal, I think DSL is a better alternative.

Mr. HYDE. The gentlelady from California, Ms. Waters.
Ms. WATERS. Thank you very much, Mr. Chairman, and mem-

bers. This is a good hearing, and it forces us to have to get involved
and to pay attention and to learn all of the new technology so that
we can be prepared to assist our constituents in whatever way that
we can to make sure that there is easy access, affordability, and
that they-well, basically that they have access and it is affordable
and it is comprehensive.

I would like Mr. Barr to, again, tell me why there is something
wrong with AT&T pursuing its strategy of acquiring cable compa-
nies such as Media One and why does that make them more able
to provide services in ways that others can't and does this not give
them the ability to have access in ways that the local telephone
companies may not allow them.

Mr. BARR. AT&T can get access today over the telephone line be-
cause tl~e regulatory requirements are that we provide both the
line, and the bill provides for us providing condition loops to AT&T.
There has been a two-step tactic that has been used twice before
in this century: One, buy up a lot of local pipelines into the house;
two, get a big footprint, which they are doing now with cable; and
then two, adopt a closed system which says that you can only get
our services over that system. And they did that in the beginning
of this century with telephone.

And that is how you monopolize telephone. They said well, we
don't want other people attaching telephones to this line so you
have to use our telephone and you have to use our long distance.
That is the only way we can get our investment back.

Same thing in 1980 with cable. This time they leveraged their
power over the content, and they took control over the content. And
there is-virtually no independent video programmers around any-
more. These guys now have a stranglehold on it. Then once they
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get the positions in those markets, they can use it to reinforce their
basic privacy over the pipeline.

The key point is--and I think a lesson was learned in the 1996
act and repeatedly in trying to deal with cable companies-is you
got to acquire open access at the beginning. If you wait too long,
there is an entrenchment and a distortion. Then it takes regulation
to get rid of it.

Ms. WATERS. Let me hear from AT&T from that.
Mr. ROSENBLUM. Thank you very much. Apart from the irony of

Mr. Barr representing a local telephone monopoly lecturing us on
open markets and competition, I think what you have touched upon
is absolutely right. As Mr. Jacobs pointed out in his testimony, al-
though I am not sure the colorful rhetoric of AT&T being crushed
is exactly the way I would have put it, we have invested a lot of
money in cable systems. We are a newcomer to the cable business.
We see cable not only as a way of distributing video but as a way
of investing and building a brand new communications platform
which everywhere we are successful will be no better than the sec-
ond kid on the block.

We are going to be competing against monopolies who have 99
percent of the residential business today, companies like GTE and
the Bell companies. We don't get our money back if we close our
systems or if we turn our back on what consumers want. If AOL
is able to get DSL service that gives consumers a choice of ISP's
and consumers want that, we would be very, very ill-advised not
to make sure consumers can also get what they want from us. We
have an incentive to do that. I think the question today is not
whether open or closed or competitive or noncompetitive, is right;
it is do we need more rules and laws to achieve that or do we have
the incentives we need already -in place.

Ms. WATERS. Finally, Mr. Jacobs said that you are about to in-
vest in ways that you are not going to be able to recoup your in-
vestment. Would you do that?

Mr. ROSENBLUM. Well, I guess I would certainly hope that we
don't. But I think that the essence of what he said, at least to my
way of looking at it, Representative Waters, is that we are taking
a very big risk here. We are taking a very big risk to make this
Telecommunications Act promise of competition a reality. No one
else is investing the kind of money that we are in building the
kinds of facilities for residential customers that we are now doing
through the cable systems.

We are very optimistic about our ability to recover on our invest-
ment if you give us a chance to serve customers, but that means
giving them what they want, not giving them what-not giving
them what we tell them they want.

Mr. HYDE. The gentleman from Florida, Mr. McCollum.
Mr. MCCOLLUM. I apologize for missing some of the earlier hear-

ing, but I am fascinated by the subject matter and have certainly
perused a good deal of your testimony this morning, gentlemen. I
must say that I am open minded about this matter. It is a matter
of which both sides of the argument-and maybe there are three
sides really-have a lot to say. And being somebody -who likes to
make the right decision, it makes it more difficult when you have
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such good and persuasive advocates sitting here making those
cases.

I have one question that probably because I was absent has been
touched on briefly before. But I would like to revisit it for my own
clarification and maybe ask Mr. Boggs and maybe Mr. Rosenblum
to respond to this.

And that has to do with Mr. Barr's testimony and the points that
he made that I thought were very explicit. I just would like clari-
fication from your perspective where he says that many cable com-
panies are compelling their customers to sign up, pay for, and use
ISPs if they want to use a cable modem; and if they obtain a cable
modem service, they must choose the company's cable, the cable
company's ISP.

He goes on to say that there are three penalties for not doing
this: Customers who want to use another ISP, they still have to
pay for the cable company's ISP; in other words, they have to pay
twice. Second, there is a performance penalty he says that traffic
of customers who want to reach another ISP t..:-vc-1! on the public
Internet leading to lower-quality connection rather than on yours.
And finally, he says by making customers go through the cable
company's own ISP, they can block competitive products from
reaching their customers.

I suppose, Mr. Boggs, I should direct that to you first. I only
mention Mr. Rosenblum because I understand AT&T and Time
Warner are kind of together collaborating these days on such mat-
ters. And I would like to know what your response is to what Mr.
Barr has said. He said it very succinctly. And I don't know how
succinct the answer has been to that.

Mr. BOGGS. I think it is a confused picture of what it is that
Time Warner cable has built including throughout Florida where
we have built a high-powered, high-speed network to serve the cus-
tomers throughout the communities in which we have franchises.

This network permits our customers through the application of
servers and interconnection facilities to get on to the Internet. It
is in some ways an ISP itself. It also has local content that is pro-
vided by the cable company and by other local institutions: muse-
ums, schools and others.

If an individual is a customer of Time Warner cable and sub-
scribes to the extra service called Road Runner, they may get ac-
cess to anywhere in the network that they choose. If some other
ISP or some other information provider, for example, Bloomberg
News or some other site on the Internet chooses to permit that cus-
tomer to get access to them for free, the customer enjoys that ac-
cess.

If that third party chooses to charge them for that access, that
is a choice that the customer can make with regard to that pro-
vider. It is not a choice that we have made to charge someone twice
for something. We are charging them what we think is a fair price.
By the way, it is usually about $40 per month in the marketplace.
It varies somewhat from market to market. And it is a service that
customers throng to when we roll it out in the community. We are
now feeling some stiff competition from DSL. As Ms. Lofgren said,
it is a challenging new service but we are not in the position of
charging people twice for anything.
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Mr. MCCOLLUM. Mr. Barr, do you want to respond to that before
my time runs out here?

Mr. BARR. They are trying to confuse a site that you might go
to like Yahoo versus an ISP. An ISP performs two functions. One,
it is the intermediary that connects you to the backbone and helps
you navigate over the Internet; and second, it provides you with
content, some of its own content, but then it organizes other con-
tent. That is what an ISP is, like Mindspring, AOL, GTE.net.

What they have done is say, if you want to buy high bandwidth,
you must pay the cost of our ISP, @Home. If you want to get to
another ISP, forget this Yahoo nonsense, they are not an ISP. If
you want to get to an ISP like GTE.net or AOL, you have to pay
twice for their service. It is a double payment.

Mr. MCCOLLUM. Mr. Boggs, is that accurate? Do you dispute the
characterization Mr. Barr has just given that?

Mr. BOGGS. No, I don't think it is accurate. I think the-in the
provision of Internet services, there are lots of different services
that are offere(iI i.: a customer. There are many that are hybrid
services that, in tact, have some ISP functions as well as having
some content functions. And customers are free to choose them,
using our network in any way that they wish.

People choose to become our customer, they are buying our serv-
ice, they choose to make that purchase, that subscription, they are
then free to make any other subscriptions that they wish to. If they
choose not to buy our service and choose to subscribe to some other
service,-that is their choice. And they are making that choice every
day of the week.

Mr. HYDE. The gentleman from Massachusetts, Mr. Meehan.
Mr. MEEHAN. Thank you, Mr. Chairman. I would like unanimous

consent to submit a full statement into the record.
Mr. HYDE. Without objection.
[The prepared statement of Mr. Meehan follows:]

PREPARE) STATEMENT OF HON. NMITIN T. MEEHAN, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF MA SSACHUSETTS

Mr. Chairman,
I would like to thank you for calling this hearing today. The issues presented by

these two bills are very important to consumers and businesses alike as we reflect
upon the success or failure of the 1996 Telecommunications Act and as we look for-
ward to the state of the telecommunications industry as it evolves with changing
technologies in the coming years.

It is self-evident to say that the telecommunications industry evolves and changes
faster and with greater ramifications than any other sector of our economy. Internet
use and access-is booming; competition among Internet service providers is develop-
ing1 offering consumers real choices; the old phone company is unrecognizable and

become more unrecognizable still; and all of these developments make commu-
nications easier, cheaper and more reliable.

The importance of the bills that we are debating today, the "Internet Freedom
Act" and the "Internet Growth and Development Act" cannot be overestimated. The
two controversial provisions of the bills: allowing the regional bell companies to
make long distance data transfers; and forcing the unbundling of the broadband
cable lines strike me as watershed events in telecommunications policy if enacted.

My reaction to the two provisions differs. First, I will address permitting the re-
onal bell companies (the "RBOCs") to compete in the long distance data market.
nfortunately, the promised sweeping changes contemplated in the 1996 Tele-

communications Act, designed to present more choices, better service, and cheaper
prices to consumers have not materialized. The reason for the lack of progress on
this front can be and has been debated, but for my purposes, the only relevant point
is that consumers have not seen the benefits. It seems that the only beneficiaries
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have been the stockholders of the numerous companies who have been bought or
who have merged since we passed the Act in 1996.

Permitting the RBOCs the ability to compete in data will spur investment in high
speed DSL technology as the RBOCs will have an incentive to upgrade their net-
works. Consumers will benefit by receiving faster Internet service through a greater
choice of providers.

Over half of today's traffic is data transmissions. Providing consumers with the
fastest possible method for communicating data traffic is a necessity. This bill will
incentivize the RBOCs to do just that.

Exempting data from the requirements of section 271 of the 1996 Telecommuni-
cations Act in light of the fact that no single RBOC has fulfilled the requirements
of 271 in any single state gives me pause. I appreciate the argument that legislative
relief would not be necessary if the RBOCs simply complied with the bill as envi-
sioned.

On balance, however, the importance of consumers to receive better service and
more choices outweighs my concerns. It is not wishful thinking to believe that given
this relief, the RBOCs will still expeditiously pursue 271 compliance in every state.

Turning to the second major issue presented in this bill, the open cable access pro-
vision, my concerns here outweigh the benefits of the bill, at least in the short term.
As in the data transmission section of the bill, my analysis focuses primarily on how
it will affect consumers and their increased access to better, faster Internet connec-
tions.

In order for the companies currently investing in a broadband backbone to con-
tinue doing so, there must be a regulatory framework that encourages investment
and innovation. At this point, the cable companies have invested untold dollars in
providing cable service to their customers. Unbundling that network now when AOL
serves millions more customers than its competitors is premature.

The FCC addressed this issue persuasively,when they reported,

"We believe it is premature to conclude that there will not be competition in
the consumer market for broadband. The preconditions for monopoly appear ab-
sent. Although the consumer market is in the early stages of development, we
see the potential for this market to accommodate different technologies."

Congress does not need to wait until a monopoly is present to regulate the indus-
try, but Congressional involvement at this early stage in the development of the
Internet would be premature. I will be prepared to advocate opening the broadband
backbone when the time comes; that time has not yet arrived.

Congress needs to address the two controversial provisions of this bill with a focus
on how to best serve the consumers. Consumers will benefit by creating incentives
for the RBOCs and the cable industry to continue deploying better and faster tech-
nology.

Mr. MEEHAN. I want to comment on two of the provisions we are
discussing today. The first is allowing regional Bell companies to
make long distance data transfers. The second is forcing the
unbundling of the broadband cable lines. Obviously, these provi-
sions have broad public policy implications. It seems to me-I sup-
port allowing the regional Bell companies to compete in the dis-
tance data market. Permitting the regional Bells the ability to com-
pete in data seems to me is going to spur investment in high-speed
digital subscriber line technology, and the company is going to have
incentives to upgrade their networks. Consumers would benefit by
receiving faster Internet service through an upgraded choice of pro-
viders.

With regard to the open cable access provision, my concerns here,
at least in comparison--comparing them with the benefits of the
bill, at least in the short term, are we have to develop a regulatory
framework that encourages investment and innovation. At this
point the cable companies have invested millions of dollars provid-
ing cable service to their customers. And if we unbundle the net-
work, what does that mean for the short term? And it seems to be
premature at this point.
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And we have to look at this as how do we address these two pro-
visions of the bill with a focus on how to best serve the consumer.
Consumers obviously are going to benefit by creating incentives for
the regional Bell companies and incentives for the cable industry
to continue deploying better and faster technologies.

With all of this in mind, the number of mergers and investments
in the telecommunications industry obviously are unparalleled in
today's marketplace. Consumers in Massachusetts, for example, are
impacted by the merger of Bell Atlantic and GTE and by AT&T's
pending purchase of Media-One....

Mr. Barr, on behalf of GTE and, Mr. Rosenblum, on behalf of
AT&T, could you please comment on the impact of these trans-
actions; and I would also like to hear Mr. Kimmelman's response
on behalf of the consumers.

Mr. BARR. You are talking about the major mergers?
Mr. ME:HAN. Yeah, at least as they affect Massachusetts and

other States.
Mr. BARR. I think that the whole logic of the Telecom Act, really,

was to promote some degree of consolidation, because if you tear
away geographical restricti6tis and product line restrictions that
have existed in the past-remember we sort of had a siloed telecom
industry. Everyone was sort of operating within their own little
silo. And the Telecom Act basically wants everybody mixing it up.
And, therefore, it is logical that the most efficient way economically
for companies to expand their geographic footprint and to expand
their product line are through consolidations. That is the most effi-
cient way that brings consumer benefits.

The problem will occur where mergers tend to bring together
competing entities, existing competitors, and therefore diminish
competition in some markets. But I wouldn't say generally that all
mergers are bad. And you have to look at each merger as they
come to see what its competitive impact is.

Mr. MEEHAN. Mr. Rosenblum.
Mr. ROSENBLUM. Thank you, Congressman. I guess because we

don't favor any presumptions under antitrust laws, we also, like
Mr. Barr, think mergers have to be viewed on their individual mer-
its. And some are beneficial; some may not be.

I think, though, that two kinds of mergers you raised are very
different in terms of their impact on customers. In the case of GTE
and Bell Atlantic or Bell Atlantic and Nynex before, or Ameritech
and SBC just in the news now, I think we are disappointed at least
because I think the purpose of the Telecom Act was to stimulate
competition between firms that had not traditionally competed
with one another.

And in the case of local companies that merged, I think you see
companies merging instead of competing with each other when
they could have been competing.

Our merger and investment in the cable industry is designed to
promote exactly I think the kind of competition that Telecom Act
envisioned. We are not only using the investment to compete over
facilities with the incumbent monopolies, but I would like to think
that our participation in cable is turning the cable industry and the
telephone industry finally to face each other as competitors.

Mr. HYDE. The gentleman from Massachusetts, Mr. Delahunt.
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Mr. DELAHUNT. Thank you, Mr. Chairman. All the questions I
had have been asked. I think Mr. Kimmelman wanted an oppor-
tunity to respond to my friend, Mr. Meehan's, question.
MrMr. KIMMELMAN. Thank you, Mr. Delahunt. I was on a roll with
Mr. Barr, but this is when I have to disagree with him. I think
every merger should be judged on its own merits, but-I think both
of these are devastating. I think we are losing potential competi-
tors, as Mr. Rosenblum points out; but unfortunately, I think the
AT&T transaction while well intentioned on the telephone side can
have devastating effects for rising cable rates and rising high-speed
Internet access charges. We are just losing potential competitors to
this consolidation.

Back to your original point, though, Mr. Meehan, I think you
raised-if we were in a markup setting and not in the context of
a hearing, I would suggest that you can phase in obligations. Ms.
Lofgren indicated some ideas related to sending clear signals to in-
vestors.

Really, for both of the provisions that you are talking about, I
think there is a problem, as Mr. Salsbury has pointed out, with in
the future segregating data from voice. Everything is being
digitized. Nothing is going to be purely one or the other. It is an
enormous problem in having separate policy rules for something
that can't be separated easily and policed.

So I suggest that you can deal with both of those provisions
through transitions. And while there are a lot of people I like to
shock-one of the last people in the world I like to- shock is Mr.
Conyers-but I have to explain that the purpose of the 1996 act
was to promote competition for greater choice and lower prices for
consumers. We are 31/2 years into a law with cable prices soaring,
$5 billion in new telephone charges because of poor antitrust en-
forcement, horrible regulatory policy at the Federal level. We need
to do s6mething here.

So whether it is phasing in some provisions, working them more
carefully, we certainly have problems with some of the provisions
in this bill. These markets will develop. The fact that data becomes
the dominant driving force is interesting, but the fact that people
who make less than 30 minutes of long distance calls today accord-
ing to the FCC are paying twice what they were 2 years ago for
those 30 minutes is outrageous.

And we have to do something to make sure we are not giving
away all the reasonable prices and affordability of our old system
as we try to grow that into a competitive Internet. So we just urge
you to step in and put a lid on the ongoing monopolistic pricing
practices.

Mr. DELAHUNT. Thank you, Mr. Kimmelman. And I will yield to
the gentlelady from California. I do have one question, Mr. Chair-
man.

Ms. WATERS. Go. Take your question.
Mr. DELAHUNT. I find your analysis interesting because as you

say, those who use less than 30 minutes of long distance time are
now paying double, which indicates that the burden has shifted in
terms of those least able to pay, and the market has become so
much more attractive.
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All these gentlemen here today are clearly interested in the fast-
6st growing, most lucrative market, which is the transmission of
data. I think for those of us who are in a policy-making role here,
we ought to reflect on that.

I just have one quick question for Mr. Jacobs. Let me preface it
with an observation. I am really interested to see what happens to
the market today after your analysis is broadcast on C-Span and
all over America. It will be interesting to see how AT&T does. In
any event, you made an interesting point about UNE-P. I don't
know if I am pronouncing it right. But litigation had commenced.

Can you tell us what happened to that litigation or did the mar-
ket realities and the aggressiveness of some of the players outpace
the litigation in terms of changing the status quo? Because I guess
my answer is if we rely on the enforcement of the antitrust provi-
sions, we are talking about an extremely-

Mr. HYDE. Does the gentleman require additional time?
Mr. DEIAHUNT. If I could have an additional moment.
Mr. HYDE. An additional moment.
Mr. DELAHUNT. A chairman's moment.
Mr. HYDE. I have been very strict with everybody up until now.

And I don't want to incur their wrath, but if unanimous consent
is requested for another minute, why, they have a chance to object,
and they haven't. So the gentleman has another minute.

Mr. DELAHUNT. Thank you, Mr. Chairman. In any event, if you
could just describe the litigation and the changing market condi-

_tions and draw a parallel for us in terms of whether this is an effi-
cient mechanism, i.e., litigation through the courts of appeals, et
cetera, et cetera.

Mr. JACOBS. Litigation has been a fairly disastrous set of events
for the industry. It has wildly delayed the-onset of competition.
UNE-P was attempted by the FCC as the primary way of getting
long distance companies in the market. The RBOCs objected to it.
They did the fair thing: They went to court; they had it overturned.
That created effectively a 2 1/2-year truce until the Supreme Court
ruled on it. The Supreme Court ruled recently and now the compo-
nents of that issue has been thrown back to the FCC. We haven't
yet heard their ruling, so we don't know the fate of UNE-P.

The one place that UNE-P has come up is when RBOCs have de-
cided that they are ready to get into long distance or eager to get
in, such as the case in Texas and the case iii New York. They have
struck separate deals with their State public utility commissions to
offer up UNE-P for limited periods of time for specific numbers of
customers at these high discounted rates as a way of getting into
long distance. So UNE-P is sort of a piecemeal issue right now.
The RBOCs have not embraced it wholeheartedly, but they are
using it to get into specific States into long distance.

Mr. HYDE. The gentleman from New Jersey, Mr. Rothman.-
Mr. ROTHMAN. Thank you, Mr. Chairman. First I want to associ-

ate myself with Miss Lofgren's comments. I thought they were
right on the money. The question for me is when does something
become an essential facility? And who bears the burden of proving
that? This may come as an odd thing for a Democrat to say, but
people have described me as an odd Democrat and worse; but why
shouldn't the presumption be that this is not an essential facility
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yet if it has not yet reached 1 percent of the market? And if 1 per-
cent is the right number, when DSL and wireless achieve 1 per-
cent, are we going to declare them essential facilities also? Is that
going to be good for America?

I am always tickled here in the House of Representatives by peo-
ple who constantly rail against big government when it has to do
with health care or food for poor people or public education or
cleaning up the environment or, God forbid, gun control or gun
safety. The big hand of government is terrible. But when it comes
to benefiting their industry or their constituents, big government
intervention is the right thing to do.

But I still think the presumption has got to be against calling
this an essential facility, certainly at 1 percent. And again it may
be an odd thing for a Democrat to say, but I am thrilled that the
cable investors have invested all of their billions of dollars to create
a system now that everybody wants to jump in on. Because it is
going to provide consumers with so many options and opportuni-
ties, the same with DSL and wireless.

Will it encourage other entrepreneurs, capitalists, to expand be-
yond cable DSL and wireless to some unknown technology that we
can't even yet contemplate if we at 1 percent of the market declare
cable to be an essential facility? I think it might.

I have a question for the gentleman from Portland. If the cable
people have to take on these other folks, you know, these paid fran-
chise fees to the cities, will that make them no longer cable compa-
nies should they not pay their franchise fees? Or should we require
the providers of these broadband services, the phone companies,
satellite and wireless to pay franchise fees too or do we remove all
of the franchise fees all together?

Mr. STEN. Thank you, Congressman. To address your first ques-
tion quickly from a local perspective, small government not big gov-
ernment in Portland, Oregon, from our point of view I don't see
how we could come to any conclusion except that these are essen-
tial. We for many, many years have franchised cable facilities be-
cause our citizens don't want 10 cable lines on the streets. We have
one set of streets and they want one cable line.

Up until this year we have had two competing companies which
both had a franchise geographic monopoly, TCI and Paragon; but
by having two, we are able to work with both to see what would
one company do for citizens, what would another not do. And we
are able to negotiate over time good franchises.

Mr. ROTHMAN. Reclaiming my time. Did you get to the point
where you would know when you want to make wireless and DSL
essential facilities? Have you figured that out?

Mr. STEN. Well, wireless is a new one for local government On
your franchise fee question, if I could finish up quickly on the last
point, we now have one company that owns all of the cable systems
in Portland. We have opportunities to say what we believe should
happen. We are laboring under an assumption there is no Federal
policy; local governments have the authority to exert open access
requirements and we have.

Mr. ROTHMAN. I am just going to reclaim my time. I probably
have 10 seconds. Just to say that for me the burden of proof would
be on those who at 1 percent feel this is an essential facility and
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to prove why this would not have a chilling effect on those who
want to create new technologies and make the money the cable
folks are presumably going to make now if they discover some
other way to transmit data beyond those that we can think of
today.

Mr. STEN. I don't mean to take all your time; I mean to answer
the question. One hundred percent of the cable still is not 1 per-
cent. In Portland it is 100 percent that is what we are dealing
with. We charge a franchise fee on whoever uses the right of way.

Mr. ROTHMAN. So you couldn't give up the franchise fee for cable?
Mr. Jacobs, do you have a comment?

Mr. JACOBS. Yeah, I quite agree that to call something an essen-
tial facility when it has 1 percent is sort of a misnomer. Secondly,
as I understand it, an essential facility is when you don't have an
alternative, not just a question of how much market share it has.
DSL is an alternative and there are many new alternatives coming
on to the market.

MCI WorldCom has, over the last couple of months along with
Sprint, invested very dramatically in a technology called MMDS. It
is a wireless technology. That is a function of chasing the exact
same return on investment that cable is chasing and that the
RBOCs are chasing.

Mr. HYDE. I am sorry. Mr. Cleland wants a minute.
Mr. CLELAND. If I could most respectfully challenge the 1 percent

assumption. This is just assuming this is one Internet market. A
video ISP is very different than a narrowband telco ISP because
they offer completely different products. Over a narrowband dia-
logue, which is 30 million telephone users, you can't pull down TV
programming, you can't pull down the Titanic. You can't pull down
these multimedia or video things. It just isn't allowed. I mean, it
isn't possible. So of the market, of the video ISP marketplace, cable
has a 90 percent share of that very different market than the telco
market.

Mr. HYDE. The gentleman's time has expired. All time has ex-
pired.

I want to congratulate this panel for staying here and for your
illumination of a very complicated issue. You may wish to ask if
we are going to mark this bill up. I have no answer for that. I don't
say yes or no. I say we are going to assimilate all that you have
told us today and think about it and talk about it. And the deci-
sions will be made. But there is nothing imminent. So your anxiety
quotient can diminish.

Mr. CONWERS. Mr. Chairman, could I add my compliments to this
very distinguished panel. Their staying power is enormous. And I
am very grateful.

Mr. HYDE. And the quality of their testimony.
Mr. COrYERS. Pretty good too.
Mr. HYDE. Very lofty. The committee stands adjourned.
[Whereupon, at 1:06 p.m., the committee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

CONGRESS OF THE UNITED STATES,

HOUSE OF REPRESENTATIVES,
Washington, DC, January 5, 2000.

Hon. WILLIAM BARR,
Executive Vice President and General Counsel,
GTE Corporation, Washington, DC.

DEAR MR. BARR: I appreciate your appearing before the Committee on the Judici-
ary to testify at the legislative hearing on H.R. 1686, the "Internet Freedom Act,"
and H.R. 1685, the "Internet Growth and Development Act of 1999" on Wednesday,
June 30, 1999.

Members of the Committee have asked that you answer additional written ques-
tions for the record. I have attached a copy of the questions. I would appreciate your
answering the questions in writing and returning your answers to the Committee
for inclusion in the hearing record at your earliest convenience.

If the Committee can provide you with any additional information, please do not
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by
fax at (202) 225-7682. I appreciate your participation in our hearing.

Sincerely,
HENRY J. HYDE, Chairman.

cc: Hon. John Conyers, Jr.

QUESTIONS FOR MR. BARR

Question from Representative Meehan
Numerous antitrust decisions set forth the factors that are to be considered in de-

termining what qualifies as an "essential facility." Included among these factors are
a determination of the relevant market and an assessment of market power.

(a) Please explain how broadband access would be treated under these precedents,
and whether and how the proposed legislation would treat broadband differently.

(b) Please explain what impact you think the proposed legislation would have on
the extent and nature of antitrust litigation in this country.

Question from Mr. Rothman
If the cable industry, which carries data on a broadband network, is to be consid-

ered an "essential facility" notwithstanding the fact that they have only 1 percent
of the ISP market, but on the theory that they are a medium that can carry a video
broadcasting image as opposed to telephone wires, explain why at the same instance
DBX and wireless carriers should also not be immediately declared essential facili-
ties, because they too can carry a video image.

GTE CORPORATION,

Washington, DC, January 31, 2000.

Hon. HENRY J. HYDE, Chairman,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR CiAIRMAN HYDE: Please find attached my answers to the written questions
that you submitted to me by letter dated January 5, 2000, on behalf of members
of your Committee in connection with your Committee's June 30, 1999, hearing on
H.R. 1686.

(139)
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Thank you again for permitting me to testify at the hearing.
Sincerely,

WILLIAM P. BARR, Executive Vice President.

cc: Hon. John Conyers, Jr.

Question from Representative Meehan
Numerous antitrust decisions set forth the factors that are to be considered in de-

termining what qualifies as an "essential facility." Included among these factors are
a determination of the relevant market and an assessment of market power.

(a) Please explain how broadband access would be treated under these precedents,
and whether and how the proposed legislation would treat broadband differently.

(b) Please explain what impact you think the proposed legislation would have on
the extent and nature of antitrust litigation in this country.

Answer from Mr. Barr
(a) The "essential facilities" doctrine is but one of many antitrust tools used to

prevent anticompetitive abuses. Stated generally, the doctrine requires that a com-
petitor share a facility with other competitors if (among other things) the facility
is essential to competition and the facility is not practically or reasonably available
from another source. The question in the context of broadband access, therefore,
would be whether, within the relevant geographic market, a broadband access
transport provider possessed a facility-a broadband line or network of broadband
lines, for example-that provided, during a relevant time period, a monopoly means
of broadband access to consumers and that was not practically or reasonably
duplicable from another source.

The approach taken in section 102 of H.R. 1686 seems to me to be more analogous
to the antitrust doctrine of unlawful .tying than to the essential-facilities doctrine.
Specifically, section 102 would prevent any broadband access transport provider
that has market power from leveraging its power into the adjacent broadband serv-
ice market and would instead require that that provider not discriminate against
other providers of broadband services. As I explained in my testimony, this principle
of nondiscriminatory access has been a central tenet of telecommunications regula-
tion for the last 15 years or so. Its application to the newly developed broadband
access transport market, far from treating broadband any differently, would be a
major step towards consistency and regulatory parity.

(b) I have no particular view on the impact the proposed legislation would have
on antitrust litigation. Insofar as increased litigation is necessary to deter or penal-
ize genuine anticompetitive abuses, such litigation should be welcomed. Insofar as
certain provisions of H.R. 1686 might be construed overbroadly and could be further
refined to focus more clearly and specifically on genuine anticompetitive abuses, I
would support any such refinement.

Question from Represen tatit'e Roth man
If the cable industry, which carries data on a broadband network, is to be consid-

ered an "essential facility" notwithstanding the fact that they have only 1 percent
of the ISP market, but on the theory that they are a medium that can cany a video
broadcasting image as opposed to telephone wires, explain why at the same instance
DBX and wireless carriers should also not be immediately declared essential facili-
ties, because they too can carry a video image.

Answer from Mr. Barr
With all respect, I must first take issue with the premises of your question.

Among other things, I believe that economic analysis compels the conclusion that
broadband access constitutes its own market; that H.R. 1686 is better understood
by analogy to the antitrust doctrine of unlawful tying than to the "essential facili-
ties" doctrine: and that H.R. 1686's treatment of all broadband access transport pro-
viders (not just 'of the cable industry) is based not on their ability to carry a video
broadcasting image but on their having a transmission capability in excess of 200
kilobits per second.

I therefore do not understand H.R. 1686 to declare anything to be an "essential
facility". Instead, I understand it to act to prevent abusive coupling of Internet
broadband transport with other Internet products or services. DBS and wireless car-
riers, to the extent that they have market power in broadband access to the Inter-
net, would likewise be subject to such preventive measures.
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CONGRESS OF THE UNIrED STATES,
HOUSE OF REPRESENTATIVES,

Washington, DC, January 5, 2000.
Mr. TIM BOGGS, Senior Vice President
for Public Policy,
Time Warner, Inc., Washington, DC.

DEAR MR. BOGGS: I appreciate your appearing before the Committee on the Judi-
ciary to testify at the legislative hearing on H.R. 1686, the "Internet Freedom Act,"
and H.R. 1685, the "Internet Growth and Development Act of 1999" on Wednesday,
June 30, 1999.

A Member of the Committee has asked that you answer additional written ques-
tions for the record. I have attached a copy of the questions. I would appreciate your
answering the questions in writing and returning your answers to the Committee
for inclusion in the hearing record at your earliest convenience.

If the Committee can provide you with any additional information, please do not
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by
fax at (202) 225-7682. I appreciate your participation in our hearing.

Sincerely,
HENRY J. HYDE, Chairman.

cc: Hon. John Conyers, Jr.

QUESTIONS FOR MR. BOGGS

Question from Representative Meehan
Numerous antitrust decisions set forth the factors that are to be considered in de-

termining what qualifies as an "essential facility." Included among these factors are
a determination of the relevant market and an assessment of market power.

(a) Please explain how broadband access would be treated under these precedents,
and whether and how the proposed legislation would treat broadband differently.

(b) Please explain what impact you think the proposed legislation would have on
the extent and nature of antitrust litigation in this country.

TIME WARNER,
Washington, DC, March 31, 2000.

Hon. HENRY J. HYDE, Chairman,
Committee on the Judiciary,
ltouse of Representatives, Washington, DC.

DEAR CHAIRM1N HYDE: Thank you for allowing me to testify before your Commit-
tee at the, legislative hearing on H.R. 1686, the "Internet Freedom Act", and H.R.
1685, the "Internet Growth and Development Act of 1999" on June 30, 1999. 1 hope
my testiniony was of assistance to you and the Committee.

On January 5, 2000, you wrote to ask me to submit a written response to a ques-
tion posed by Representative Meehan for inclusion in the hearing record. Our re-
sponse is enclosed.

I also would like to take this opportunity to apprise you and your colleagues on
the Committee on some developments which have taken place since your hearing.
As you know, on January 10, 2000, Time Warner and America Online announced
a strategic merger designed to create this century's first fully integrated media and
communications company capable of enhancing consumers' access to the broadest se-
lection of high-quality content and interactive service. At the merger announcement,
Steve Case (Chairman and CEO of AOL) and Jerry Levin (Chairman and CEO of
Time Warner) also made clear that the new company would be committed to ensur-
ing consumer choice of Internet Service Providers (ISPs) and content. Shortly there-
after, on February 29, 2000, the two companies announced a Memorandum of Un-
derstanding outlining the open access business practices under which Time Warner
will offer consumers a choice of multiple ISPs, including AOL, on its broadband
cable systems.

This announcement together with other recent developments in the marketplace
confirm our view that the competitive marketplace is working to provide consumers
with the broadest choice of Internet service providers.

Please do not hesitate to contact me with any additional questions or if I can as-
sist the Committee in any other way.

Sincerely,
TIMOTHY A. BOGS.

cc: The Honorable John Conyers, Jr.
Joseph Gibson, Chief Counsel
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Question from Representative Meehan
Numerous antitrust decisions set forth the factors that are to be considered in de-

termining what qualifies as an "essential facility." Included among these factors are
a determination of the relevant market and an assessment of market power.

(a) Please explain how broadband access would be treated under these precedents,
and whether and how the proposed legislation would treat broadband differently.

(b) Please explain what impact you think the proposed legislation would have on
the extent and nature of antitrust litigation in this country.

Response
The "essential facility" doctrine in antitrust law has never been adopted by the

Supreme Court, see AT&T Corp. v. Iowa Utilities Bd., 525 U.S. 366, 428 (1999)
(Breyer, J., concurring in part and dissenting in part), and has been harshly criti-
cized by commentators, see 3A Areeda & Hovenkamp, Antitrust Law § 771c, at 176
(1996) ("the 'essential facility, doctrine is both harmful and unnecessary and should
be abandoned"). Even those courts that have recognized the existence of the doctrine
have emphasized its narrow scope. See, e.g., Intergraph Corp. v. Intel Corp., 195
F.3d 1346, 1357 (Fed. Cir. 1999) ("the essential facility theory is not an invitation
to demand access to the property or privileges of another, on pain of antitrust pen-
alties or compulsion"); Carribean Broad. Sys., Ltd. v. Cable & Wireless PLC, 148
F.3d 1080, 1088 (D.C. Cir. 1998) ("[a] monopolist has no general duty to share his
essential facility").

Nevertheless, to the extent that antitrust liability may be predicated on the essen-
tial facility doctrine, the general contours of that doctrine are: 11(i) a monopolist
who competes with the plaintiff controls an essential facility, (2) the plaintiff cannot
duplicate that facility, (3) the monopolist denied the plaintiffs use of the facility, and
(4) the monopolist could feasibly have granted the plaintiff use of the facility". Id.;
see also MCI Communications Corp. v. American Tel. & Tel. Co., 708 F.2d 1081,
1132-33 (7th Cir. 1983). of course, before these factors can even come into play, a
court must find that a company is a monopolist, which rZquires a determination of
the relevant market in which the company operates and an assessment of its mar-
ket power. See, e.g., TV Communications Network, Inc. v. Turner Network Tele-
vision, Inc., 964 F.2d 1022, 1025 (10th Cir. 1992); Consul, Ltd. v. Transco Energy
Co., 805 F.2d 490, 494 & n.ll (4th Cir. 1986). Moreover, the essential facility doc-
trine does not condemn the company's monopoly itself: rather, it is addressed to the
effect of that monopoly on competition in a related market. See 3A Areeda &
Hovenkamp, supra §771a, at 172 ("the essential facility doctrine concerns vertical
integration-in particular, the duty of a vertically integrated monopolist to share
some input in a vertically related market . . . with someone operating in an up-
stream o,- downstream market").

Given these principles, it is not clear how the essential facility doctrine, if valid,
could have any application to broadband Internet services at all.

The prerequisite for the application of the essential facility doctrine-the exist-
ence of a monopoly-is not satisfied. First of all, the vast majority of consumers who
use the Internet access it through a narrowband service, and it is far from clear
that narrowband and broadband Internet services should be classified as separate
antitrust markets. Moreover, even if broadband Internet services do constitute a
separate market, that market is characterized by intense and vigorous competition.
Cable operators, telephone companies and others, including satellite operators, are
aggressively rolling out broadband services all across the country. See, e.g., Roger
0. Crockett & Catherine Yang, "Faster, Faster, Faster", Business Week, Oct. 18,
1999, at 191. These companies are relying on a variety of technologies and are offer-
ing consumers and businesses a variety of service plans. Countless articles have
been written comparing the pros and cons of each company's approach. See, e.g.,
Peter H. Lewis, "Picking the Right Data Superhighway", N.Y. Times, Nov. 11, 1999,
at G1. Perhaps most importantly, the development and deployment of broadband
technologies is in its infancy. In the words of William E. Kennard, Chairman of the
Federal Communications Commission:

"The broadband market is fertile, but still undeveloped. The future is bright,
but still glimmering in the distance. We are about 50 meters into a race that
is sure to be a marathon.

Sometimes people talk about broadband as though it is a mature industry.
But, the fact is that we don't have a duopoly in broadband. We don't even have
a monopoly in broadband. We have a NO-opoly. Because, the fact is, most Amer-
icans don't even have broadband."

William E. Kennard, "The Road Not Taken: Building a Broadband Future for Amer-
ica", Speech before the National Cable Television Association, June 15, 1999, avail-
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able at http://www.fcc.gov/Speeches/Kennard/spwek921.html. In the absence of a mo-
nopoly in any relevant market, the essential facility doctrine cannot apply.

On its ath to establishing "a presumption of a violation of [the Sherman Act]",
H.R. 1685, § 502; H.R. 1686 102, the proposed legislation alters traditional notions
of antitrust market definition and market power.

For example, the proposed legislation would require a court to forgo analyzing
whether narrowband and broad band Internet services are in the same market.
Standard antitrust principles relevant to defining a market, such as substitutability
of use and cross-elasticity of demand, see, e.g., Brown Shoe Co. v. United States, 370
U.S. 294, 325 (1962), are dispensed with in favor of a rigid determination that Inter-
net services with "a transmission capability in excess of 200 kilobits per second" are
in one market, H.R. 1685, § 505(1); H.R. 1686, § 105(1), and Internet services with
a "transmission capability" that is one kilobit per second slower are in another. As
a result, a court assessing a broadband provider's liability under the -proposed'legis-
lation would not consider the substantial competition posed by narrowband provid-
ers, who continue to be the source of Internet services for the vast majority of Amer-
icans.

The proposed legislation also departs from traditional antitrust principles in that
the relevant market in which to assess a defendant's liability is defined to include
"the provision of broadband services over a single broadband access transport pro-
vider s facilities". H.R. 1685, § 505(5); H.R. 1686, § 105(5). Thus, in addition to carv-
ing narrowband providers out of the relevant market, the proposed legislation
carves all competing broadband providers out of the relevant market as well.

The proposed legislation changes the analysis of competition and transforms by
assuming all providers of broadband Internet services are monopolists, regardless
of how many consumers they serve and how many other providers they compete
with.

CONGRESS OF THE UNITED STATES,
HOUSE OF REPRESENTATIVES,

Washington, DC, January 5, 2000.

Mr. MARK ROSENBLUM, Vice President fo Law,

AT&T Corporation, Washington, DC.
DEAR Mn. ROSENBLUM: I appreciate your appearing before the Committee on the

Judiciary to testify at the legislative hearing on H.R. 1686, the "Internet Freedom
Act," and H.R. 1685, the "Internet Growth and Development Act of 1999" on
Wednesday, June 30, 1999.

A Member of the Committee has asked that you answer additional written ques-
tions for the record. I have attached a copy of the questions. I would appreciate your
answering the questions in writing and returning your answers to the Committee
for inclusion in the hearing record at your earliest convenience.

If the Committee can provide you with any additional information, please do not
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by
fax at (202) 225-7682. I appreciate your participation in our hearing.

Sincerely, HENRY J. HYDE, Chairman.

cc: Hon. John Conyers, Jr.

QUESTION FOR MR. ROSENBLUM

Question from Representative Meehan
Numerous antitrust decisions set forth the factors that are to be considered in de-

termining what qualifies as an "essential facility." Included among these factors are
a determination of the relevant market and an assessment of market power.

(a) Please explain how broadband access would be treated under these precedents,
and whether and how the.proposed legislation would treat broadband differently.

(b) Please explain what impact you think the proposed legislation would have on
the extent and nature of antitrust litigation in this country.

AT&T,
Basking Ridge, NJ, March 6, 2000.

Hon. HENRY J. HYDE, Chairman,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: In response to your correspondence dated January 5, 2000,
enclosed is my response to the question submitted by Representative Meehan for the
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record of the legislative hearing on H.R. 1686, the "Internet Freedom Act" and H.R.
1685, the "Internet Growth and Development Act of 1999" on Wednesday June 30,
1999.

I greatly appreciated the opportunity to testify before the Committee, and stand
ready to provide additional assistance to you or members of the Committee. In addi-
tion, please feel free to call J.J. Johnson, AT&T Vice President for Congressional
Affairs, at (202) 457-2255 if you have any questions or if you need any additional
information.

Sincerely,
MARK C. ROSENBLUM.

cc: Hon. John Conyers, Jr.
Hon. Martin Meehan

Enclosure

Question from Representative Meehan
Numerous antitrust decisions set forth the factors that are to be considered in de-

termining what qualifies as an "essential facility." Included among these factors are
a determination of the relevant market and an assessment of market power.

(a) Please explain how broadband access would be treated under these precedents,
and whether and how the proposed legislation would treat broadband differently.

(b) Please explain what impact you think the proposed legislation would have on
the extent and nature of antitrust litigation in this country.

AT&T7's Response
a. Under established antitrust principles, a facility is considered "essential" only

if the facility provides a service that itself constitutes a relevant market and permits
market power to be exercised in that market. See generally HERBERT HOVENKAMP,
FEDERAL ANTITRUST LAWv § 7.7 (1994) (citing cases). Further, courts have interpreted
the essential facility doctrine to require a slowing that no practical alternatives are
available. Id. §7.7a. See also McKenzie v. Mercy Hospital, 854 F.2d 365 (10th Cir.
1988); Alaska Airlines v. United Airlines, 948 F.2d 536 (9th Cir. 1991). By contrast,
merely showing that alternative facilities are more costly is insufficient to establish
that a facility is "essential." Under well-established precedents, there can thus be
no finding of an essential facility where there are numerous providers competing for
the same customers.

Even if broadband Internet access were the relevant market, it is clear that there
is vigorous competition in that "market" and that cable modem service providers
such as AT&T have no ability to exercise power in that "market." Accordingly, cable
broadband Internet access facilities wouldnot be deemed "essential" under existing
law.

Even a cursory summary of the marketplace confirms that there are numerous
providers of high speed Internet access. Digital Subscriber Line ("DSL") deployment
exploded in 1999, and there are-now more DSL-capable residences than cable
modem-capable residences.' Further, DSL has been growing faster than cable
modem service 2 such that (based on current trends and the predictions of some in-
dustry observers) DSL subscribership may overtake cable modem subscribership in
the very near future. :3 At the same time, DSL prices have plummeted (and continue
to fall). Multiple competitively-priced DSL offerings continue to spring up in every
geographic area in which AT&T offers cable modem service.

But the ubiquitous telephone networks are not the only source of facilities-based
competition to the cable networks owned by AT&T and other companies. RCN and
others are overbuilding incumbent cable systems with their own hybrid-fiber coax
networks. RCN, for example, recently announced that it will overbuild AT&T's cable
systems in Portland and offer local and long distance phone, cable TV, and high
speed Internet service over that new system. 4

MCI WorldCom, Sprint, US WEST, NextLink, Winstar, Motorola, Teledesic, Lock-
heed Martin, Alcatel Espace, Loral and other industry heavyweights are investing
tens of billions of dollars to deploy additional alternative broadband paths to resi-
dences that will be in place and offering service by the time broadband providers
enjoy a substantial share of the Internet services market. MCI WorldCom and

'Announcements by the major DSL network owners confirm more than 50 million DSL-capa-
ble homes at the end of 1999, as compared to less than 40 million cable modem-capable homes.2 Sylvia Dennis. DSL Taking Off Big Time, Newsbyte News Network (Aug. 17. 1999); http:/
/wwvw.uswest.confnews/012600.html.

:3Vito Racanelli, AOL-Time Warner Deal Leaves Baby Bells Unjustly Shunned, Barron's (Jan.
15, 2000).4 Building a System to Rival AT&T, The Oregonian, B1 (Jan. 13, 2000).
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Sprint will rely primarily on fixed wireless networks that can deliver much greater
bandwidth than either cable modem or DSL services. With existing licenses, the two
companies can reach 60% of U.S. households, 5 and in a recent press conference MCI
WordCom stated that it would begin providing broadband fixed wireless service
within a year of closing its merger with Sprint.6 NextLink, which will be able to
reach 95% of customers in the top 30 markets plans to offer broadband services via
fixed wireless this year.7 Winstar, flush with 90 million investment from a Micro-
soft-led consortium,8 is also aggressively rolling out fixed wireless networks. 9 And
US WEST just announced that it will launch a nationwide broadband wireless offer-
ing. Industry analysts predict fixed wireless companies to grow to a $7 billion indus-
try by 2003.10

Satellite providers DirecPC and Echostar already offer Internet service with
download speeds equivalent to the speeds shared network cable modem customers
often obtain. DirecPC owner Hughes is investing $1.4 billion in a two-way
broadband data satellite network, Spaceway, that will begin providing service in the
United States by the year 2002 at multi-megabit speeds.1 1 Teledesic, a global sat-
ellite concern funded by Bill Gates and Craig McCaw, is spending $9 billion on its
"Internet-in-the-Sky" project, which will provide consumers with affordable, world-
wide, ultra-fast Internet access, video-conferencing, and high-quality voice and digi-
tal data service beginning in 2003 using a constellation of 288 low-Earth-orbit sat-
ellites. 12 Other satellite-based providers, including Motorola, Lockheed Martin,
Alcatel Espace, and Loral, expect to invest over $25 billion to establish broadband
satellite services in the coming years.

Moreover, while this analysis establishes that there would be no "essential facil-
ity" even if broadband access were a relevant market, the reality is that broadband
access is not now or in the foreseeable future a relevant market for antitrust pur-
poses. Rather, broadband access competes with narrowband access, and both are in
the same product market. Three key facts make this clear.

First, broadband service is priced competitively with narrowband service. When
the Federal Communications Commission examined retail prices last year, it found
that the total monthly cost of broadband Internet access via cable modem is exactly
the same as the monthly cost of narrowband Internet access; moreover, the "total
first-year costs" were actually lower with the cable modem. " This is no coincidence.
Because they must win price-sensitive customers away from existing substitutes,
AT&T and other broadband access providers are driven by market forces to price
their services- to compete with dial-up access.

Second, consumers use both narrow band and broadband for the same core applica-
tions. The vast majority of valuable Internet applications, such as e-mail and Web
access, are available to users regardless of the specific ISP supplying the applica-
tion, and the vast majority of content available to consumers over the Internet is
not tailored to higher bandwidth speeds. Internet content providers can reach essen-
tially the same set of consumers via narrowband or broadband access, and there is
no difference between the Web sites that any consumer can access whether using
broadband or narrowband. AOL and other narrowband services are also able to use
caching to compete with broadband offerings. 14 Caching content locally reduces con-
gestion and allows customers to access this content much more quickly than having
to download the content from the public Internet.

Third, at the present time and for years to come broadband and narrowband will
be competing for the same mass market of Internet subscribers. Of course, at one

,5 Kelly Carroll, Alternative Access: MMDS may become Choice Conduit for Wireless Internet
(Sep. 6, 1999); 1999: The Year Broadband Wireless Entranced the Industry, Wireless Today
(Jan. 6, 2000).

"Ebbers Points to Rapid Digital Divide Crossing by MCI-Spnnt, Wireless Today (JIan. 13,
2000).7 &('e http://www.redhering.confmnagissue67/news-leature-du99-nextlinkhtml; http://
www.nextlink.com/ra/news/archive/pressxpr corp. 011200-testing.html.

http://wwvw.winstar.comIpress/1999Tcmpl.aspfileid=1223996.
' 9See 1999: The Year Broadband Wireless Entranced the Industry, Wireless Today (Jan. 6,

2000); hit pi/www. winstar.com/press/1999/0930992. asp.
" 1999: The Year Broadband Wireless Entranced the Industry. Wireless Today (Jan. 6, 2000).

58).
1' http,//www mercurycenter.com.
'2 See http://www.teledesic.conl'oewsroon/05-21-98.html. See also In the Matter of En Banc

Hearing on Broadband Services (July 9, 1998), Transcript Comments of Steve Iooper, co-CEO
of Teledesic and Chairman of Nextlink Communications at 9-13 (http)/wwxA.fcc.gov'enbanc/
070998/ eb070998.ht ml).

'See Report, Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, 14 FCC Red. 2398, 2443-2444 (1999).

14 See http'/webmaster.info.aol.com/caching.html.
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end of the spectrum are some customers who demand high-speed access and are not
sensitive to price, just as at the other end there are those who want low-priced ac-
cess regardless of speed. But both broadband and narrowband providers aspire to
more than those "tails" of the distribution, and thus it is the competition for the
marginal customer that counts for market definition purposes. Many millions of cur-
rent narrowband customers might be persuaded to switch to broadband service--if
competitive and attractive offerings are available.

For this vast majority of consumers, the choice between narrowband and
broadband involves trade-offs that make the two modes of access close substitutes,
and confirm that they are in the same relevant product market for antitrust pur-
poses. A person deciding whether to replace dial-u p access with a cable modem serv-
ice will recognize that the cable modem service offers speed and "always on" advan-

tages. But dial-up access has its own advantages: a dial-up customer can access the
Internet and use e-mail from remote locations; a cable modem customer cannot.
Dial-up service can use existing customer premises equipment. For those dial-up
customers who do not purchase an extra telephone line, it is less expensive than
cable modem service. And for those who do, although the cost is comparable, they
obtain an extra line that can also be used for regular voice communications and
faxes.

By contrast, consumers who purchase a cable company's on-line service cannot yet
use that capability to make phone calls, hook up a fax machine, or dial up to an
employer's server. Given these trade-offs, and the enormous n umber of Internet sub-
scribers who will be choosing between access modes in coming years, it can hardly
be doubted that there is substantial substitutability between broadband and
narrowband Internet access services.

In fact, courts have routinely rejected claims that one product is in a separate
market from another product just because it enjoys some-advantages over that prod-
uct. In the landmark case of United States v. E.I. du Pont de Nemours & Co., 351
U.S. 377, 399 (1956), the Supreme Court rejected the claim that cellophane is in
a different market from other wrapping materials because, "despite cellophane's ad-
vantages, it has to meet competition from other materials." In FTC v. Owens-Illi-
nois, Inc., 681 F. Supp. 27 (D.D.C.), vacated as moot following completion of merger,
850 F.2d 694 (D.C. Cir. 1988), the court rejected the claim that glass containers
were in a separate market from metal and plastic containers. Despite obvious dif-
ferences in features, and the fact that some customers would only purchase glass,
there was enough competition between the different materials to include them in a
single market. Similarly, in United States v. Gillette Co., 828 F. Supp. 78 (D.D.C.
1993), the court refused to limit the market to fountain pens. Although some cus-
tomers were devoted to fountain pens and would purchase nothing else, many other
customers would "substitute other modes of writing," and the market was defined
accordingly.

This bill would stand these well-established principles on their head. It imposes
an inflexible statutory definition of the relevant "market" (the "broadband service
provider market") which is inaccurate at best and more generally inappropriate. In
the normal course, under well-developed case law, an antitrust plaintiff must prove
that the defendant has the power to control prices and output and exclude competi-
tors in a relevant market. The appropriate definition of the relevant market is thus
the starting point of traditional antitrust analysis. To determine what the relevant
market actually is, agencies and courts must consider the facts as to whether cus-
tomers have alternatives that effectively prevent a firm from raising prices or limit-
ing choice without losing business-in antitrust jargon, the "elasticities."

This bill, in contrast, would foreclose the usual role that economic realities and
evidence play in this determination and force an artificial definition of the market.
Not only does the bill decree that broadband services are the relevant market--even
though broadband Internet access services plainly compete with narrowband serv-
ices today-the bill further declares that the facilities of a single broadband access
provider constitute the relevant market. In essence, this bill would bypass relevant
case law and deem individual broadband networks to be "essential facilities" with-
out finding any ability to exercise monopoly power and notwithstanding that those
seeking access to such a network have alternative suppliers that can provide the
same or similar high-speed capabilities. This ignores long-developed precedent on
the essential facilities doctrine-by asserting a presumption of a Sherman Act viola-
tion based onl on a broadband access providers legitimate business decisions.

b. The legislation would have a profoundly negative impact on the nature and ex-
tent of antitrust litigation in this country. First, the bill would create liability where
liability should not and otherwise would not exist. As noted in response to part (a),
the artificial and inaccurate legislative pronouncement that the facilities of a single
service provider constitute the relevant market would impose antitrust liability and
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treble damages on firms that have no market power. And as broadband technology
evolves and the number of broadband alternatives continues to expand, this inflexi-
ble statutory definition would grow more and more obsolete-but would remain a
fixture in the law.

Second, the new procedural rules that the bill would establish in this one type
of antitrust case would create enormous confusion. The "presumption" of a Sherman
Act violation that would be applied, for example, is entirely undefined. The proposed
bill does not explain how this presumption could be rebutted, or how a Sherman
Act case would proceed once its applicability is established.

Third, the bill would require the judiciary to assume the rule of regulators. Fed-
eral judges would be required to establish (and oversee) the rates, terms, and condi-
tions for interconnection between thousands of broadband and Internet providers.
This ongoing obligation would be highly burdensome to the courts and the parties,
and would require the judiciary to assume responsibility well beyond its traditional
areas of competence.

Fourth, and for all the reasons noted above, the bill would greatly increase the
amount and cost of litigation, diverting resources that would otherwise be devoted
to serving consumers through competition on the merits. By establishing the equiva-
lent of a new cause of action along with a presumption of liability (notwithstanding
the presence of facts that would otherwise preclude liability under the existing anti-
trust laws), the bill would expand enormously the incentive to litigate. And because
the bill gives special advantages to plaintiffs by creating a presumption in their
favor, it would be far more difficult to obtain dismissal or summary judgment of
meritless cases.

CONGRESS OF THE UNITED STATES,
HOUSE OF REPRESENTATIVES,

Washington, DC, January 5, 2000.
Mr. GEORGE VRADENBURG,
Senior Vice President,
America Online, Dulles, VA.

DEAR MR. VRADENBURC;: I appreciate your appearing before the Committee on the
Judiciary to testify at the legislative hearing on H.R. 1686, the "Internet Freedom
Act," and H.R. 1685, the "Internet Growth and Development Act of 1999" on
Wednesday, June 30, 1999.

Members of the Committee have asked that you answer additional written ques-
tions for the record. I have attached a copy of the questions. I would appreciate your
answering the questions in writing and returning your answers to the Committee
for inclusion in the hearing record at your earliest convenience.

If the Committee can provide you with any additional information, please do not
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by
fax at (202) 225-7682. I appreciate your participation in our hearing.

Sincerely,
HENRY J. HYDE, Chairman.

cc: Hon. John Conyers, Jr.

QITESTIONS FOR MR. VIADENBURC,

Questions from Representative Pease
1. Please summarize all predictions and/or discussions AOL has made in public

during 1999 regarding or reflecting (1) its anticipated number of, or growth in, sub-
scribers over any or all of the next five years; (2) its anticipated number or propor-
tion of subscribers who will continue to use narrowband access; and (3) its antici-
pated number of subscribers who will use any of the broadband access arrange-
ments in which AOL has announced its participation with local telephone or sat-
ellite providers.

2. Given AOL's support for unbundling access to broadband service offered over
cable facilities, would you also support unbundling access to services offered via
wireless cable or satellite?

Question from Representative Meehan
Numerous antitrust decisions set forth the factors that are to be considered in de-

termining what qualifies as an "essential facility." Included among these factors are
a determination of the relevant market and an assessment of market power.

(a) Please explain how broadband access would be treated under these precedents,
and whether and how the proposed legislation would treat broadband differently.
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(b) Please explain what impact you think the proposed legislation would have on
the extent and nature of antitrust litigation in this country.

Question from Mr. Rothman
If the cable industry, which carries data on a broadband network, is to be consid-

ered an "essenti'falit notwithstanding the fact that they have only 1 percent
of the ISP market, but on the theory that they are a medium that can carry a video
broadcasting image as opposed to telephone wires, explain why at the same instance
DBX and wireless carriers should also hot be immediately declared essential facili-
ties, because they too can carry a video image.

AMERICA ONLINE INC.,
Dulles, VA, March 27, 2000.

Hon. HENRY J. HYDE, Chairman,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR CHAIRMAN HYDE: Thank you for the opportunity to appear before the Com-
mittee on the Judiciary on Wednesday, June 30, 1999, to testify at the hearing on
H.R. 1686, the "Internet Freedom Act" and H.R. 1685, the "Internet Growth and De-
velopment Act of 1999." This letter.responds to your request that I provide answers
to additional written questions for inclusion in the hearing record.

During this hearing, the issue of "open access" was widely discussed. Before ad-
dressing the specific questions set forth in your letter, I wanted to also include in
the record an update on some important-and positive-marketplace developments
related to the open access issue. On January 10, 2000, AOL and Time Warner an-
nounced a strategic merger designed to create the world's first fully integrated
media and communications company for the Internet Century. At the time of the
merger announcement, both Steve Case (CEO of AOL) and Jerry Levin (CEO of
Time Warner) made clear that the combined company would support open access
and implement it on the Time Warner Cable systems. Since that time, the compa-
nies have worked expeditiously to develop further details on how open access would
be implemented so that consumers in Time Warner's local cable franchise areas
would have choice and competition with respect to cable Internet services. The re-
sult of that effort was an a 11 point Memorandum of Understanding (MOU), an-
nounced by AOL and Time Warner on February 29, 2000. A copy of the MOU is
attached.

At the heart of the MOU is the parties' commitment to ensuring that consumers
will be able to choose from among multiple ISPs for high-speed Internet service over
AOL Time Warner's broadband cable systems. Significantly, consumers will not be
required to purchase service from an ISP that is affiliated with AOL Time Warner
in order to enjoy broadband Internet service over AOL Time Warner cable systems.
The parties also have committed to offer a diversity of ISPs. AOL Time Warner will
not place-any fixed limit on the number of ISPs with which it will enter into com-
mercial arrangements. Moreover, AOL Time Warner will offer those ISPs the choice
to partner on a national (i.e., on all AOL Time Warner cable systems), regional, or
local basis, in order to facilitate consumer choice among ISPs of different size and
scope. While the MOU is subject to existing Time Warner obligations, AOL Time
Warner is committed to providing a choice of ISPs as quickly as possible, and will
work to try to achieve that goal even before its current obligations expire.

In short, we believe that our MOU, combined with AT&T's announcement that
it also intends to provide consumers with the ability to choose among multiple ISPs
over AT&T cable systems, demonstrates real progress in the marketplace. Since the
announcement of the AOL Time Warner MOU, press reports suggest that another
major cable company (Comcast) is moving toward a policy of offering multiple ISPs
over their cable systems. As a result of these positive steps toward cable industry
adoption of a multiple ISP model, implementation of open access nationwide is be-
coming no longer a question of if, but of when. Given this important progress in the
marketplace, it appears that government intervention in this area is not necessary
at this time. That said, Congress should continue its important oversight role in this
area until we arrive at the day when open access is ensured across all platforms
so consumers will enjoy the full benefits of competition and choice.

Questions from Representative Pease:
1. Please summarize all predictions and/or discussions AOL has made in public

during 1999 regarding or reflecting (1) its anticipated number of, or growth in, sub-
scribers over any or all of the next five years; (2) its anticipated number or-portion
of subscribers who will continue narrowband access; and (3) its anticipated number



149

of subscribers who will use any of the broadband access arrangements in which AOL
has announced its participation with local telephone or satellite providers.

While AOL has not publicly made any recent predictions on these subjects, a
number of independent analysts have made general forecasts. For example,
Forrester Research predicts the following number of Internet penetrated households
over the next several years:

2000 44.396 million
2001 51.254 million
2002 56.021 million
2003 59.808 million

Of these households, Forrester estimates the following number will have broadband
service:

2000 4.749 million
2001 9.205 million
2002 15.855 million
2003 22.400 million

With the following number of households using narrowband service:
2000 39.647 million
2001 42.049 rillion
2002 40.166 million
2003 37.408 million

See Forrester Research; Consumers; Digital Decade (Jan. 1999).
Another analyst, Jupiter Communications, forecasts that in the year 2003, 77%

of online consumers will be accessing the Internet through a dial-up connection, rep-
resenting 52.3 million households. See Jupiter Communications; Trends and Out-
look: Bandwidth Access and Strategies (Feb. 2000). Among consumers who were in-
terested in receiving high-speed access, the Yankee Group found that 30% said they
would prefer to receive the service from their telephone company, while 20% favored
their cable provider. The remaining 50r said they still had no preference. See The
Yankee Group, Cable Modems and DSL: High-Speed Growth for High-Speed Access
(Jan. 2000).

2. Given AOL's support for unbundling access to broadband service offered over
cable facilities, would you also support unbundling access to services offered via wire-
less cable or satellite. •

The principles of consumer choice and competition that have characterized Inter-
net access in the narrowband world can and should be preserved as multiple
broadband access platforms emerge. Whether broadband access is provided over
cable systems, or through a wireless cable, satellite or DSL platform, consumers
should be able to enjoy affordable, convenient and faster Internet service from ?a
choice of Internet Service Providers. AOL does not believe that consumers should
be required to purchase service from an ISP affiliated with the owner of the plat-
form over which they receive access. Just as the two largest cable operators have
now committed themselves to the path of open access over cable systems, we look
for emerging broadband industry leaders in all platforms, consistent with the avail-
able technology, to follow suit.

Questions from Representative Meehan:
Numerous antitrust decisions set forth the factors that are to be considered in de-

termining what qualifies as an "essential facility." Included among these factors are
a determination of the relevant market and an assessment of market power.

(a) Please explain how broadband access would be treated under these precedents,
and whether and how the proposed legislation would treat broadband differently.

While AOL has been, and remains, committed to the goal of open access, AOL has
never suggested that cable Internet access service be subjected to essential facilities
or common carrier based regulation. We thus have not relied on these precedents
regarding essential facilities or common carriers as the model on which open access
should be based.

(b) Please explain what impact you think the proposed legislation would have on
the extent and nature of antitrust litigation in this country.

Although HR. 1686 and H.R. 1685 would allow a civil action under the Sherman
Act, AOL has long hoped that open access would be achieved in the marketplace
without the necessity of antitrust litigation. While antitrust laws redress market
failures after they occur, the core principles underlying antitrust law seek to encour-
age competition and to prevent market failures from occurring in the first place.
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Antitrust laws have thus sought to preserve and enhance consumer welfare across
industries on a forward-looking or prophylactic basis by driving markets toward
structures and practices which foster, not retard, competition. The policymakers
supporting this legislation have sent a strong and loud message that business mod-
els which stifle competition and consumer choices shall not be permitted. By seeking
to create procompetitive business models before market failures have occurred, this
legislation is designed to reduce the incidence of market failure and to substitute
forward-looking pre-market failure remedies in lieu of post hoc market-correcting
litigation. And, just, in the short time since this legislation was introduced, the mar-
ketplace has responded accordingly.

Question from Mr. Rothman:
If the cable industry, which carries data on a broadband network, is to be consid-

ered an "essential facility" notwithstanding the fact that they nave only 1 percent of
the ISP market, but on the theory that they are a medium that can carry a video
broadcasting image as opposed to telephone wires, explain why at the same instance
DBX (sic?) and wireless carriers should also not be immediately declared essential
facilities, because they too can carry a video image.

AOL has not advocated essential facilities-based doctrine or regulation for the
cable Internet access platform. AOL thus would not advance the notion of essential
facilities-based doctrine or regulation for other broadband platforms on the basis
that they are capable of carrying a video broadcast image. AOL, however, does be-
lieve that open access to all broadband platforms is vital for consumer choice and
competition.

Again, thank you for the opportunity to participate in this hearing, and do not
hesitate to contact me should you have any additional questions.

Sincerely,
GEORGE VRADENBURG, III.

Enclosure (1)
cc: Hon. John Conyers, Jr. (w/encl.)

MEMORANDUM OF UNDERSTANDING

BETWE EN
TIME WARNER INC.

AND
AMERI('A ONLINE, !NC.

REGARDING OPEN ACCESS BUSINESS PRACTICES
FEBRUARY 29, 2000

1. This Memorandum of Understanding ("MOU") sets out the commitments that
AOL Time Warner will make to provide open access (i.e., to make a choice of
multiple Inte-rnet Service Providers ("ISPs") available to consumers) on its
broadband cable systems. It is the intention of the parties to enter into as quick-
ly as possible a binding definitive agreement to provide broadband AOL service
on Time Warner's cable systems, which will be used as a model for the commer-
cial agreements that will be available to other ISPs.

2. AOL Time Warner is committed to offer consumers a choice among multiple
ISPs. Consumers will not be required to purchase service from an ISP that is
affiliated with AOL Time Warner in order to enjoy broadband Internet service
over AOL Time Warner cable systems. AOL Time Warner intends to encourage
actively other cable operators similarly to provide consumers with a choice of
broadband ISP offerings.

3. AOL Time Warner will effectuate such choice for consumers by negotiating
arm's-length commercial agreements with both affiliated (such as AOL) and un-
affiliated ISPs that wish to offer service on the AOL Time Warner broadband
cable systems. Pursuant to such commercial agreements, AOL Time Warner will
partner with ISPs to offer consumers a choice of competing broadband Internet
service offerings.

4. AOL Time Warner will not place any fixed limit on the number of ISPs with
which it will enter into commercial arrangements to provide broadband service
to consumers. AOL Time Warner will provide its consumers with a broad choice
among ISPs, consistent with providing a quality consumer experience and any
technological limitations in providing multiple ISPs on its broadband cable sys-
tems.

5. The terms of the commercial agreements between AOL Time Warner and ISPS
wishing to provide broadband service will not discriminate on the basis of
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whether the ISP is affiliated with AOL Time Warner. Thus, while the economic
arrangements reached by AOL Time Warner and ISPs wishing to provide
broadband service will vary depending on a number of factors (such as the
speed, marketing commitments, and nature and tier of the service desired to be
offered), AOL Time Warner will not discriminate in those economic arrange-
ments based upon whether or not the ISP is affiliated with AOL Time Warner,
In addition, AOL Time Warner will operate its broadband cable systems in a
manner that does not discriminate among ISP traffic based on affiliation with
AOL Time Warner.

6. AOL Time Warner will allow ISPs to provide video streaming. AOL Time War-
ner recognizes that some consumers desire video streaming, and AOL Time
Warner will not block or limit it.

7. AOL Time Warner will allow ISPs to connect to its broadband cable systems
without purchasing broadband backbone transport from AOL Time Warner.

8. Consistent with technological capability, AOL Time Warner will offer ISPs the
choice to partner with it to offer broadband Internet service on a national (on
all AOL Time Warner cable systems), regional or local basis, in order to facili-
tate the ability of consumers to choose among ISPs of different size and scope.
AOL Time Warner is committed to bring the benefits of the Internet to all
Americans, and will not allow ISPs to offer "redlined" service to only a portion
of an AOL Time Warner cable system that is fully enabled to provide broadband
service.

9. AOL Time Warner is also committed to allow both the cable operator and the
ISP to have the opportunity to have a direct relationship with the consumer.
Accordingly, both the cable operator and the ISP will be allowed to market and
sell broadband service directly to customers. When AOL Time Warner's cable
systems sell broadband Internet service to a customer, they will be entirely re-
sponsible for billing and collection. When an ISP sells broadband Internet serv-
ice directly to a customer, it may, if it so chooses, bill and collect from the cus.
tomer directly.

10. This MOU represents an initial step by Time Warner and AOL to articulate the
terms, conditions and parameters under which a combined AOL Time Warner
will offer consumers access to multiple ISPs on its broadband cable systems. It
is the intention of the parties to continue to refine those particulars in a man-
ner that is responsive to, and consistent with, the desire of consumers to have
a choice among multiple ISPs offering broadband service and the still-evolving
nature of the cable infrastructure.

11. All of the foregoing is subject to all pre-existing obligations of Time Warner, in-
cluding without limitation Time Warner's agreements with Serviceco, LLC (d
b/a Road Runner) and its fiduciary and other obligations to its partners. How-
ever, Time Warner will endeavor to reach agreements and accommodations with
third parties to which pre-existing obligations are due that would permit the
full implementation of the commitments described herein as quickly as possible.

STEPHEN M. CASE, America Online, Inc.
GERALD M. LEVIN, Time Warner Inc.

PREPARED STATEMENT OF JOHN W. MAYO

My name is John Mayo. I am the Senior Associate Dean and Professor of Econom-
ics, Business, and Public Policy at Georgetown University's McDonough School of
Business. For roughly the past twenty years I have studied, taught and written in
the field of industrial organization economics, which includes the fields of antitrust
and regulation. I have published roughly 50 journal articles, book chapters and
monographs on microeconomic policy and have co-authored a comprehensive text on
Government and Business: The Economics of Antitrust and Regulation. I have also
served as an advisor on antitrust matters to both governmental agencies (e.g. the
Antitrust Division of the Department of Justice and the Federal Trade Commission)
and private corporations (e.g., AT&T, MCI). I was asked by AT&T to provide an
independent assessment of H.R. 1686, the "Internet Freedom Act," and .R. 1685,
the Internet Growth and Development Act of 1999." 1 am receiving no compensation
to provide you this assessment.

While the bills are undoubtedly motivated by a goal I deeply share-opening all
telecommunications markets to competition-the bills suffer from a number of seri-
ous defects that will, I fear, create more mischief than remedy if the bills are
passed. To facilitate my discussion I proceed section-by-section through the principal
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areas of H.R. 1686 and H.R. 1685. (The section cites are to the identical provisions
in each bill).

Section 101, H.R. 1686, Section 501, H.R. 1685-This section is well intentioned
but suffers in two respects. First, the section relies exclusively on an ex post rem-
edy-the imposition of a presumptive antitrust violation-rather than ex ante poli-
cies designed to eliminate the incentives for ILECs to engage in such
antidiscriminatory practices. Economic theory indicates, however, that unless the in-
centives for discriminatory conduct by ILECs is eliminated by removal of the monop-
oly over local exchange bottleneck facilities, the ability to eliminate these anti-
competitive practices, even with the "sledgehammer" approach being proposed, will
be limited. Second, Section 101 (and its companion Section 501) is internally incon-
sistent with other sections of the bill. Specifically, while Section 101 is meant to ad-
dress concerns that grow out of the ILECs' monopoly control over local exchange fa'
cilities, Section 102 (and its companion Section 502) acts in direct opposition by per-
mitting firms with monopoly power to be deregulated.

Section 102 H.R. 1686; Section 502 H.R. 1685-This section is designed to prevent
price discrimination on the part of broadband access transport providers. The spe-
cific language is akin to that ado pted in the Robinson-Patman Act anti-price dis-
crimination provisions. That Act disallows price discrimination where the effect is
to adversely affect competition. Unlike the Robinson-Patman Act, however, the
present bill fails to allow for the economically legitimate practice of "meeting the
competition" which is a well-established defense in such anti-discrimination cases.
The failure in this bill to allow for efficiency enhancing, pro-competitive measures
to meet the competition is a serious flaw.

Moreover, the notion embodied in this section that differential "terms and condi-
tions" will trigger a "presumption of a violation" unless "justified by demonstrable
cost differentials" is likely to severally strain the ability of any modem corporation
to defend itself against charges of discrimination. This may well be the intent of the
legislation. Nevertheless, there should be no illusion that the typical cost accounting
systems used by modem corporations could satisfactorily be used to extricate the
firm from presumptive charges of discrimination even if differential terms and con-
ditions were legitimately based upon cost or risk differentials.

Section 103 H.R. 1686; Section 503 H.R. 1685-The goal of this section, to prevent
46 unfair methods of competition" by broadband access transport providers, is
unobjectionable. The section is, however, totally redundant. Specifically, it is an in-
dustry-specific application of Section 5 of the Federal Trade Commission Act of 1914
[Section 5(a)(1)], which states that"Unfair methods of competition in or affecting
commerce, and unfair or deceptive acts or practices in or affecting commerce,, are
hereby declare unlawful." Accordingly, the practices the Goodlatte-Boucher legisla-
tion seeks to prevent in the specific instance of Internet access are already covered
by general legislation. It seems to make precious little sense to move forward with
industry-specific antitrust legislation to block practices that are already covered by
general legislation.

Section 105(5), H.R. 1686; Section 505(5), H.R. 1685-This section legislatively de-
fines the relevant market for antitrust purposes. This is perhaps the single most
troubling feature of the bill. 'Specifically, there are at least two major problems with
this characteristic of the bill. First, it totally usurps the application of sound eco-
nomic analysis to derive the relevant market. In the context of the goal of promoting
and protecting competition, a number of market definition issues would arise, but
for the legislative preemption of the market definition embodied in this bill. For ex-
ample, issues such as wh ether broadband access and narrowband access are in the
same relevant product market are legislatively bypassed in the proposed legislation.

While the application of economic principles to identify the relevant market in
antitrust proceedings is less than an exact science, it is a well-established proce-
dure. 1 By legislatively dictating the relevant market, a dangerous precedent is set
that runs the prospect of the legislative application of market definition that is in-
consistent with sound economic analysis. This is especially serious in markets that
are subject to considerable technological change such as telecommunications. Sec-
ond, the precise language of this section seems to indicate that each provider of
broadband access constitutes its own "market." Thus, each provider is, by definition,
a monopoly. This is quite peculiar and contrary to sound application of antitrust eco-
nomic principles.

I See the Department of Justice and Federal Trade Commission Merger Guidelines, April 2,
1992.
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Section 201, H.R. 1686; Section 402, H.R. 1685 (adding new Section 715 and 716,
respectively, to the Communications Act)-This section requires each local exchange
company 2 to submit "a plan to provide broadband telecommunications service in all
local exchange areas . . . as soon as such broadband telecommunications service is
economically and technically feasible." This feature of the bill is either a gross exam-
ple of social planning or totally redundant. Specifically, if the bills intend to direct
the investment activities of local exchange companies by fiat rather than allowing
such companies the latitude to make those investment choices as the market dic-
tates, then the legislative requirement to deploy these assets is contrary to our basic
capitalistic principles that individual market agents should be allowed to direct re-
sources to their highest valued use. 3 If, however, the law is meant to be substan-
tially diluted by the qualifier that local exchange companies are required only where"economically and technically feasible" to deploy these resources, what is the need
for the requirement at all? That is, if such investments are economically feasible
(viz., profitable) and technically feasible, then the firms should have a voluntary eco-
nomic incentive to make the investments that the legislation directs. Thus, under
this interpretation, the requirement is unnecessary.

While the mandatory investment planning dimension of this section is trouble-
some, it is tremendously exacerbated by the fact that this section ties investment
to regulatory treatment of ILECs. This is very poor policy. Either investment is a
good idea, or not. (The choice should be made by companies not by legislative fiat.)
And deregulation is either a good idea or not. (This should turn on the presence of
effective competition in the market). But the idea of tying these two policies to-
gether so that deregulation is contingent upon investment, rather than the state of
competition in the marketplace, virtually guarantees poor policy outcomes. Do you
really want to create a situation where monopolies can "buy" (through investment
their way out of a regulation even if they retain monopoly power? I suspect not.

Section 715 (b) H.R. 1686; Section 716 (b) H.R. 1685 exempts ILECs from the pric-
ing standards of the Telecommunications Act wherever a carrier meets relatively
modest antidiscriminatory standards in the provision of conditioned local loops and
where conditioned loops are provided "upon such prices and terms and conditions
as the parties shall agree." While I fear the antidiscriminatory standards in this sec-
tion are relatively toothless, my biggest concern lies with the exemption of the pric-
ing standard and the replacement, if parties cannot agree on a price, with a "price
based upon the cost of loops and the costs of such conditioning that have been in-
curred by local exchange carriers" (emphasis added). This reliance on historical costs
as the basis for establishing future prices has been rejected by virtually all credible
economists. Prices should reflect the forward-looking costs, not historical values.
This is particularly true in markets such as telecommunications that have histori-
cally been monopoly-supplied and where historical costs are likely to be inflated.
Prices that reflect historical costs are likely to send incorrect price signals to con-
sumers for retail broadband services and will surely act to Aclay or deny entry to
new rivals.

Section 202, I.R. 1686; Section 401, H.R. 1685--This section, which purportedly
deals with "Accelerated Deployment of Internet Backbone" is in essence simply an
exemption of the ban on the provision by RBOCs of interLATA telephony until such
time as the RBOCs have fully satisfied Section 271 of the Telecommunications Act.4

At least two serious problems arise with this proposed section. First, it is a gross
misnomer. There is simply no evidence that prematurely granting the RBOCs
interLATA authority will accelerate the deployment of Internet backbone facilities.
Indeed, the recent rapid deployment of Internet facilities has occurred within the
structure and confines of the Telecommunications Act with its requirements for
interIATA re-entry for RBOCs. Second, the section essentially disembowels Section
271 of the Telecommunications Act. But Section 271 of the Telecommunications Act
is based on sound economic principles that recognize that until the local exchange

2 As written, this section appears to apply to all local exchange companies, including CLEC
which have essentially nc facilities in place. Imposition of a deployment plan for DSL for CLECs
is perhaps an oversight and could be remedied through appropriate editing. If this language is
not an oversight, then the Committee should know that the imposition of an investment plan
on new entrants is likely to create considerable barriers to entry on new carriers in direct oppo-
sition to Section 253 of the Telecommunications Act of 1996.3 Note that in the presence of price cap regulation (predominant among larger ILECs), the fact
that ILECs have a monopoly position should not distort their incentives for efficient investment
(which could perhaps then warrant the bill's intrusion into the investment decision).

4 In a world of digital telephony, any atteihpt to distinguish between data and voice telephony
as exists in H.R. 1686 is at best likely to prove to be pure folly and, at worst, a gaping loophole
in provisions of Section 271 of the Telecommunications Act..
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market is open to effective competition, RBOCs will have both the incentive and
wherewithal to engage in anticompetitive discriminatory practices against their
interLATA rivals. Thus, the bill would, if passed, prematurely grant the RBOCs
with interLATA authority even if they have significant amounts of monopoly power
over the provision of local exchange bottleneck facilities. This would constitute very
poor public policy.

I hope that these thoughts help you as you deliberate the merits of telecommuni-
cations policy. Naturally, I am happy to provide further assistance to the Committee
if you find that desirable.

Washington, DC, July 29, 1999.

Hon. HENRY J. HYDE, Chairman,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR CHAI1{MAN HYDE: I would appreciate your including my attached statement
on H.R. 1686 and H.R. 1685, introduced by Congressmen Goodlatte and Boucher,
in the record of the Committee's June 30, 1999 hearing on the bills.

Best wishes.
Cordially,

ROBERT H. BORK

Enclosure

PREPARED STATEMENT OF ROBERT H. BORK

I have been asked by AT&T Corp. to provide the Committee with my views on
H.R. 1686., which has been introduced by Representative Goodlatte.

As the Committee knows, Sections 101 and 102 of H.R. 1686 would establish new
"presumptions" under the Sherman Act that certain conduct, if engaged in by tele-
communications companies or cable companies, violates the antitrust laws. In par-
ticular, Section 102 would declare it a presumptive antitrust violation for a
"broadband access transport provider" with market power that provides its subscrib-
ers with a high-speed Internet access and content service from an affiliated firm not
to permit all unaffiliated Internet Service Providers ("ISPs") equally favorable ac-
cess to its transmission facilities. And although its wording is somewhat unclear,
Section 103 would likewise appear to suggest that failing to provide such access to
unaffiliated ISPs would or could be an "unfair method[ I of competition" and there-
fore unlawful under that provision as well.1 Sections 102 and 103 apparently rep-
resent an effort to force access to cable facilities for ISPs.

The bill has at least four serious (in my opinion, fatal) defects:
First, it addresses a problem that does not exist and therefore produces unwise

policy. The Internet access services market is working well and competition is vigor-
ous.

Second, the bill badly distorts existing antitrust jurisprudence by amending the
Sherman Act to substitute unsupported legislative conclusions for judicial trials of
facts and law.

Third, the bill, if enacted, would inevitably lead to regulation of the provision of
Internet access, regulation that would be conducted by courts, which are wholly un-
suited for the task, instead of administrative agencies.

Fourth, the bill would subvert the purposes of the Telecommunications Act of
1996 by permitting Regional Bell Operating Companies ("RBOCs") to engage in
long-distance service without first opening their local service monopolies to competi-
tion.

The net effect of H.R. 1686 would be to hobble free competition for the benefit
of some competitors-the local telephone monopolies and some Internet service pro-
viders-to the detriment of consumers.

1. The bill makes the wrong policy choices. Imposing broad new regulatory obliga-
tions on cable operators will impede emerging competition both in the provision of
broadband services and in the area of local telephony. Requiring cable operators to
act as common carriers and carry the services of all ISPs would be profoundly un-
wise. There is no "market failure" here to correct. To the contrary, the market is
working precisely as it should. Cable companies are making substantial investments

1H.R. 1685, introduced by Representative Boucher, contains identical provisions. My com-
ments on Sections 101, 102, and 103 of H.R. 1686 apply with equal force to their respective
counterpart Sections 501, 502, and' 503 in H.R. 1685.
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and undertaking significant risk in order to develop and bring to market innovative
cable modem services that they believe customers will value. The threat of this em-
bryonic competition, in turit, is speeding the deployment (and dropping the price)
of parallel high-speed technologies (DSL) that local telephone companies have had
for a long time but until recently have had no incentive to offer to their customers.
In addition, a number of companies have begun to provide high speed Internet ac-
cess using digital satellite transmissions. As a result, consumers today have more
options and better and more affordable services from multiple types of providers.

Cable has no bottleneck over Internet access. Indeed, its Internet access services
are subscribed to by only a small fraction of cable customers. Imposing this new ac-
cess regime will not help consumers, but, will retard investment, slow the roll-out
of new services, and reduce competitive pressure on the telephone companies. Those
are hardly worthwhile policy objectives.

2. Quite aside from the demerits of the policy contemplated by this bill, there is
no conceivable basis for implementing that policy by effectively amending the Sher-
man Act. The antitrust laws already apply to telephone companies and cable compa-
nies, and there is no evidence that those laws are not functioning properly in this
area. Proponents of these bills must believe that the practices they attack could not
be shown to violate the antitrust laws as those laws are presently written and con-
strued, else there would be no need for the bills. But that is an admission that those
practices do not involve abuses of market power or restrain competition. It is dam-
aging to the very concept of antitrust to include within it a law that is itself de-
signed to inhibit competition and free markets.

Efforts to alter the antitrust laws in order to "tailor" them to particular industries
or address specific controversies are almost invariably pernicious. The antitrust
laws are written in general terms, and require courts to apply general economic
principles to specific controversies in the context of particular litigated cases. They
thus enable courts to take into account changing market conditions and evolving
economic learning. Attempts to freeze the law by creating special presumptions and
legislatively decreeing specific outcomes for particular industries are much more
likely to reflect protectionist impulses than sound pro-competitive policies to prevent
courts from recognizing unforeseen factual developments, as well as to create sub-
stantial implementation problems. That is certainly the case here.

To take a single example, the rebuttable presumptions established by the bill ap-
pear nowhere else in the Sherman Act, and would create enonnous confusion. Sec-
tion 102 provides that a "broadband access transport provider that has market
power in the broadband service provider market" and that "restrains unreasonably"
a competitor's ability to compete shall "establish a presumption of a violation" of the
Sherman Act. "Market power" is nowhere defined and may, or may not, be the same
concept as the Sherman Act concept of monopoly power. In any event, I cannot
imagne how such a presumption would actually be applied. The bills are silent on
how a court would proceed once the presumption has been established and what
kind of evidence a defendant would have to introduce in order to rebut it. The for-
mulation of market power (if that is the same as monopoly power) in a relevant
market plus unreasonable restraint on competition is generally the formulation for
the completed offense of monopolization under Section 2 if the Sherman Act, not
merely a presumption. It is conceivable, therefore, that this aspect of H.R. 1686
would actually weaken the prohibition of the Sherman Act.

However these ambiguities may be resolved in the courts, the real point of the
legislation appears to be improperly to establish as a matter of law one view of what
are currently highly controverted economic facts. Even with lengthy and thoughtful
legislative hearings, the result would be to rule out of court facts and complications
that are presently unforeseeable. That is mechanical jurisprudence at its worst. In
the ordinary rule of reason case, in order to determine whether conduct will harm
consumer welfare, the decision-maker must resolve a number of empirical issues-
such as a determination of the relevant market, existing and potential market par-
ticipants, market structure (i.e., factors that facilitate collusion, predation, restric-
tion of output, etc.), barriers to entry, and any efficiencies produced by the chal-
lenged conduct. This legislation would bypass that process by simply declaring that
there is a separate "broadband service provider market" and that individual
broadband networks are, in effbct, "essential facilities." Those are highly controver-
sial (and, I believe, mistaken) propositions, but in all events, they are determina-
tions that should be made based on evidence presented in court, not by statutory
decree. Indeed, the problems with making such determinations legislatively, and
thereby freezing them into law, are particularly acute here in light of the rapidly
changing nature of the technology used to provide Internet access and the intensely
dynamic nature of this market.
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3. Just as the legislation would require Congress to act beyond the role to which
it is institutionally suited, it would at the same time force courts likewise to act be-
yond their institutional competence and become, in effect, Internet regulators. More
specifically, Sections 102 and 103 of H.R. 1686 impose common carrier-type obliga-
tions on broadband access transport providers by requiring them to provide reason-
able and nondiscriminatory access to any ISP that requests it. This means that
courts, and ultimately juries, would be called on to decide-whenever a broadband
access transport provider treats one ISP differently from another (including denial
of access)-whether this difference in treatment amounts to "undue discrimination."
This in turn requires an assessment of such factors as the cost of providing service
to a particular ISP, security risks, financial stability, ind technological compatibil-
ity. Not only would this thrust courts into the role of regulatory agencies, it would
place upon juries tasks of such economic, technological, and financial sophistication
that no confidence whatever could be placed on their decisions. Moreover, results
would vary from jury to jury and court to court so that uniformity of regulation
could be achieved only through review de novo by the Supreme Court. The result
is certain to be a legal and economic morass that can only inhibit the progress of
American firms to the detriment of our ability to compete with European and Asian
companies.

Further, as I read H.R. 1686, it would require courts to engage in ratemaking,
an area in which courts clearly have no business. The bill requires that a broadband
access provider that is affiliated with an ISP provide access on nondiscriminatory
terms to other ISPs. But this does not mean that a court can simply require the
broadband access provider to charge the nonaffiliated ISP the same rates as the af-
filiated ISP. There may be, and are almost certainly will be, legitimate cost dif-
feiEnces in serving the two companies due to such factors as term commitment, vol-
ume, and credit history. Similarly, the ISP may have contributed some of the capital
assets that are necessary to provide broadband service in exchange for a lower rate.
The access rates that a broadband service provider may charge must be set to re-
flect these differences.

The legislation appears to acknowledge this general principle by permitting an as-
sessment of "cost, differentials." But that only confirms that it would require courts
to act as regulatory agencies rather than as courts, engaged in the ongoing super-
vision of the rates, terms, and -conditions of "nondiscriminatory access" to ensure
"fair" treatment at the behest of any and every individual ISP plaintiff. And it fur-
ther confirms that, if there were any issue here that needs to be addressed, it
should be addressed, if at all, under the regulatory statutes and by regulatory agen-
cies rather than under the antitrust laws and by courts. We have had experience
with cost justification defenses under the Robinson-Patman Act and the conclusion
of almost all informed commentary is that many of the most important costs, not
being directly quantifiable, are inevitably left out of the calculation so that discrinii-
nations are found where none actually exist. There is no need to plunge into this
quagmire when, as I indicated earlier, there is no marketplace problem that re-
quires any legislative or regulatory solution at all.

4. Finally, Section 202 of H.R. 1686 is seriously flawed from yet another antitrust
perspective. 2 That provision would permit the RBOCs to provide data services
across LATA (local access and transport area) boundaries without first opening up
their local markets to competition as is required by Section 271 of the Telecommuni-
cations Act of 1996. This "limited" relief would swallow the rule. It is my under-
standing that over half of today's telecommunications traffic is data and th .t per-
centage is growing rapidly. Moreover, with the advent of Internet Protocol tech-
nology, the distinction between "voice" and "data" traffic is disappearing. Thus, this
bill would allow the RBOCs immediately to capture the majority of the beriefits from
providing long distance services while having to do nothing to make their local mar-
kets more competitive. And given that long distance competitors still need access
to the RBOCs' 'last mile" facilities, the result will be less competition in both local
and long distance markets.

0

2 Section 401 of H.R. 1685 contains the same language as Section 202 of H.R. 1686 and is
therefore subject to these same criticisms.



tee and larger committee. I didn't sit through the last session and
become intimately acquainted with the special counsel and Inde-
pendent Counsel Act as other members did, but rather gained a
perspective on the campaign trail, talking with citizens about their
impressions, and about I think a very serious fear that our system
was in jeopardy, both from the perspective of what seemed to be
unbridled expenditures and from the perspective of an ever-expand-
ing jurisdiction. It was communicated over and over and over to me
during the last year that something had gone terribly awry.

Now, there are many proposals, among them, that we allow this
to lapse, and what I want is to be able to provide assurances that,
if we do so, those concerns of injustice will be addressed with that
course of action, too.

Mr. GEKAS. We thank the lady.
Now, we are prepared to, at long last, hear from our distin-

guished guests. So as not to ruffle any feathers, we will do it alpha-
betically-Barr and Civiletti-in that order. So, General Barr,
please feel free to proceed.

The normal rule is for the written statements, of course, to be
accepted, without objection, for the record. The oral statements will
be limited, generally, to 5 minutes, subject to the heavy hand of the
chairman.

So, we now recognize the gentleman, General Barr.

STATEMENT OF WIIAM P. BARR, FORMER ATTORNEY
GENERAL

Mr. WILLIAM BARR. Good morning, Mr. Chairman and members
of the subcommittee. Thank you for inviting me today to provide
my views on the reauthorization of the Independent Counsel Stat-
ute.

I have been a consistent opponent of that statute, and have con-
tinuously called for its non-renewal. Ia my view, the vices of the
statute are inherent in the statute itself, the very enterprise of the
statute itself, not in the way various independent counsels have
handled their job.

In that regard, I have my list of people who I think have done
a good job and those-who have done a bad job, and I am sure each
member of this subcommittee has their list, and I think our lists
may vary. But, in my view, the vice is inherent in the statute itself.
I don't want to canvas them in detail today; they have been, I
think, masterfully canvassed by Justice Scalia in his descent over
10 years ago. I think when you go back and read that dissent, all
of us should be impressed with his impressions and his handling
of that matter.

But, what in essence, happens under the independent counsel is
you create what, as in the movie "Dr. Strangelove," is really a
doomsday weapon. The legal process, the criminal process is a jug-
gernaut, let us make no mistake about it. Once you put that jug-
gernaut on the track and start moving, it is very, very difficult to
stop it.

tat the statute essentially does is remove the discretion from
people who should be in the position to supervise that process, and
so it just carries forward a juggernaut to its logical end. It removes
the perspective, the judgment, the discretion that should be built



into prosecutorial decisions, questions of proportionality, questions
of whether alternative sanctions exist. If a government official, an
executive branch Cabinet Secretary, abuses his frequent flyer
miles, you know, is that really something that-it may be a tech-
nical violation of Federal law, but is that something that we are
going to prosecute the person over, or are we going to require rep-
arations; and, if significant venality is resolved, perhaps resigna-
tion and just deal with it that way?

I have said publicly, you know, accidental technical violations of
campaign finance law, making a call from an office, not contuma-
ciously, but unknowingly violating the law, are we going to make
a Federal case out of that and prosecute that? Normally, those
judgments would be made by a politically accountable official, and
the juggernaut would never get started, or if it had been started
it would be turned off at the appropriate time.

But I think that the fact that we have created this doomsday
weapon in the IC has had a number of consequences. Not only is
it very unfair to the people that are in the cross hair, but I think
it has contributed largely to the criminalization of our political life.
Instead of having clashes over policies and philosophy, politics, in
large degree in this town, has become a question of whether or not
you can cast the actions of your opponents in a way that can trig-
ger the Independent Counsel Statute, and then you call the fire of
the Independent Counsel Statute down on your political opponents.
Now, I have my views of when this game started, and you know,
who is responsible for it, but that is irrelevant.

The fact is that what is now happening in our political process,
and it is an unhealthy sign when we have all these legal pundits
instead of people discussing policy. We have editorial writers, you
know, opining as armchair prosecutors as whether certain conduct
could be viewed as a conspiracy or an obstruction of justice and
things like that, because we have essentially used the criminal

rocess as a political weapon. I think there are a lot of reasons be-
ind that, but one of the reasons is we have this weapon at hand.
Now, another concern I have here is that there is-this is all un-

necessary in my view. There is an alternative to having a statutory
independent counsel, and it is what we had in this country for 200
years before Watergate, and it is what we had in Watergate. And
that is, that the Attorney General does have the ability in appro-
priate cases to bring someone in from outside the Department, and
that is an important point to recognize. The choice here isn't be-
tween business as usual, that is, letting a case be handled in the
bowels of the Justice Department by nameless people in the Public
Integrity Section on the one hand, and bringing in a statutory inde-
pendent counsel on the other. There are many cases,-and probably
most cases, involving executive branch officials that are petty
things that should be handled business as usual, you know, abuse
of car or something like that, of your official car. But in those cases
that the public does require some assurance that the matter is
going to be handled professionally, without political influence, fair-
ly, thoroughly, the Attorney General can bring somebody in that
will provide the public with that assurance. The Attorney General
is the person that is in the best position to make that choice be-
cause it is the Attorney General who is ultimately accountable, and



pays the price if it is a bad choice; ultimately accountable for the
selection of the individual and for the conduct of the investigation
itself.

Now, I would suggest that it is wrong to look for a foolproof
method. Looking for a foolproof method, in my view, is foolhardy.
We could extricate crime in our society, or at least go a long dis-
tance, if we put a process in place that will detect and prosecute
every violation of law, but will people want to pay the price of such
a mechanism? No. We have adequate law enforcement; we can
tighten it up a bit, put more resources into it. But we are not try-
ing to create a foolproof mechanism; an adequate mechanism will
do just fine.

And I think it is the same with policing the executive branch. We
shouldn't be looking for a foolproof mechanism that sacrifices all
other values and interest, public interest, to ensuring that every
potential violation is detected and tracked down and prosecuted to
the nth degree. The price we pay is too high for it; it is unneces-
sary; we have gotten through as a Nation without it.

I shutter to think what Abraham Lincoln, how he could have
managed the Civil War; or FDR manage the delicate process of
moving our country into confrontation with the axes' powers if he
had an independent counsel hanging over his shoulder.

We can get through this without a foolproof mechanism, and I
think the price we pay in deterring good people from going into
government service, we will end up with worse executive branch
government because of this contraption, not better, because medioc-
rity will go into the system, people who need the jobs for some rea-
son or another, or have nothing to lose.

Also I think, as Justice Scalia points out in the timidity of the
executive branch, we are in a situation now where no one wants
to, you know, use the lavatory without getting a legal opinion from
somebody; that is how timid people are getting because they are
gun-shy because of this statute. So, I think the price we pay for
this contraption is far too high.

The Attorney General can handle these things under existing au-
thority, and there is, ultimately, the political sanction to be used
if there is an abuse of the office. I would like to see the watchdog
institutions we have in society step up and perform the primary
role they are supposed to, not let the independent counsel handle
everything, but take the time when you are confirming public offi-
cials like the Attorney General or, like, the head of the Criminal
Division, and every executive branch official to really make sure we
are putting people of integrity in those positions, and then continue
vigorous oversight both by Congress and the press.

Thank you, Mr. Chairman.
[The prepared statement of Mr. William Barr follows:]

PREPARED STATEMENT OF WILLIAM P. BARR, FORMER ATTORNEY GENERAL

Mr. Chairman: Thank you for inviting me to provide my views on whether to re-
authorize the Independent Counsel statute. I have consistently opposed that statute
since its enactment. At the end of the Bush administration I urged the new Clinton
administration and the Democratic leadership in Congress not to renew the statute.

It is my view that the vices of the statute do not arise from a failure in execution
but are inherent in its very concept and necessary operation. The basic problem is
not that particular counsel have abused their office; it is that the whole statute is
inherently flawed.
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I do not want to detail today all the particular problems with the statute. Oppo-
nents have by now offered a sufficient litany of those evils, and in my view they
were best set forth over a decade ago by Justice Scalia in his prescient and unan-
swerable dissent in Morrison v. Olson. Rather, I want to focus on why the very con-
cept of trying to create a single-mission prosecutor outside supervision of the Attor-
ney General to investigate and prosecute high Government officials is flawed and
leads to both the criminalization of our political system and the politicization of our
criminal justice system.

Decisions as to whether a particular matter should be treated, in the first in-
stance, as potentially criminal, whether it should continue to be pursued as a crimi-
nal matter, and whether it should ultimately be charged as a crime all require the
exercise of discretion and common-sense judgment. The statute's whole enterprise
is to remove discretion so that no one can stop the train. As long as something can
arguably be viewed as potentially criminal, then, under the statute, it must be pur-
sued through the criminal process to the bitter end. Once you have given a govern-
ment official one duty-andthat is to pursue a particular matter through the crimi-
nal process-you have taken the discretion out of the system. Do not expect the
Independent Counsel to conclude that he should not pursue the one matter he has
been charged with pursuing as a criminal violation. In essence, just like in the
movie Doctor Strangelove, we have created a criminal law Doomsday machine. Once
triggered, no one can sto it, and everyone is trapped by it - the Attorney General,
the Independent Counselhimself, the target, and indeed the whole body politic.

The creation of this Doomsday weapon has had several fundamental and per-
nicious consequences.

First, it has contributed to criminalization of political disputes. Clashes over polit-
ical philosophy and policies have been supplanted by the game of how to trigger this
Doomsday machine against one's political opponents. Our political discourse has
now been channeled into the concepts and categories of criminal law. Politicians and
the media who cover politics spend their time conjuring up arguments why the ac-
tions of their opponents should be seen as potentially criminal.

Second, at the same time, in instances where-there is a legitimate role for the
criminal law in policing Executive branch conduct, the statute has contributed to
the politicization of that criminal process. At the same time that the Independent
Counsel is too strong; it is also too weak. When the stakes actually become high,
and the actual survval of an Administration may be at stake, and the Administra-
tion turns to its political weapons, the Independent is too weak to withstand politi-
cal assault. Traditionally, a prosecutor who is within the ambit of the Justice De-
partment is protected by the Atorney General and the institution itself For a Presi-
dent to take on a prosecutor, he has to take on the Attorney General and the Justice
Department. A critical point in Watergate was that when the President turned on
Archibald Cox, he had to take on the entire Justice Department, and that changed
the entire dynamic.

Third, the existence of the Independent Counsel statute has tended to weaken the
watchdog functions of those institutions that we should be primarily relying upon.
Vigorous congressional oversight and media scrutiny of important matters play sec-
ond fiddle to endless ongoing investigations into whether those concedingly serious
matter happen to constitute a technical violation of criminal law. The robust over-
sight functions of congress and the media have essentially been preempted by the
criminal process, and these institutions have been reduced to kibbitzers in the
arcana of the legal system.

I believe, there is an alternative way of dealing with those cases which require
the Executive branch to investigate itself That alternative was adequate for two
hundred years before the Independent Counsel statute was passed and is adequate
today. Most allegations of wrongdoing by Executive branch officials involve minor
matters and can be easily handled by the Public Integrity Section of the Department
of Justice. When an exceptionally sensitive case does arise, the choice we have is
not between the independent counsel, on the one hand, and a business-as-usual in-
vestigation by the Department of Justice on the other. The Attorney General can
and should provide assurance to the public that the matter will be vigorously and
properly pursued without political influence. This has been accomplished by the At-
torney General bringing in from outside the Department someone who has sufficient
stature, background and judgment, as well as reputation for independence, to pro-
vide that measure of assurance. The Attorney General has every incentive to ap-
point the right person for the job - someone who will be fair and yet completely thor-
ough-because it is the Attorney General who pays the price- if the public does not
perceive this to be the case. When I served as Attorney General, I used this tradi-
tional appointment authority on three occasions-Judge Lacey on the so-called
"Iraqgate" matter, Judge Bua on the so-called "Inslaw" matter; and Judge Wilkey



on the House Bank matter. These appointments did not wholly eliminate criticism
- there was still sniping from some partisan quarters but, in the end, fair-minded
people of both political parties recognized that these were good faith investigations
and accepted their conclusions. Relying C)? on the Attorney General's appointment
authority achieves all the goals of the Independent Counsel statute without all its
vices.

Mr. GEKAS. We thank General Barr.
We will now hear from General Civiletti, after which we will re-

cess for the purpose of responding to the vote on the floor. General
Civiletti.

STATEMENT OF BENJAMIN R. CIVILETTI, FORMER ATTORNEY
GENERAL

Mr. CIVILET.-i. Thank you, Mr. Chairman, Mr. Nadler, other
members of the subcommittee. I thank you for the opportunity to
appear before you, and give you my views on this important issue,
and I commend the committee and the chairman for its serious con-
sideration of something that is not at all easy.

I am a trial lawyer essentially. I have been a trial lawyer for 37
years, trying civil cases and criminal cases on both sides of the
fence, plaintiff and defendant, prosecutor and defendant. I have
conducted any number of independent or private investigations and
some public investigations where I have been engaged by one form
of government or another, one particularly, the House Judiciary
Committee of the State of Rhode Island, and the impeachment
process of the chief justice at that time of Rhode Island. So, my
views are based and come, so that I have full disclosure, essen-
tially, from my experience as a trial lawyer, and partly as my expe-
rience in 4 years in the Carter administration in the Justice De-
partment, I have concluded, after myself experiencing appointment
of independent counsel, and also examining the 20 or so independ-
ent counsels that have been appointed, that the act has structural
flaws, inherent structural flaws which make it undesirable, that it
should expire, certainly should expire in terms of its present provi-
sions. Essentially what it does, it creates and was meant to create
a special situation. But, what has occurred is that irregularity in
the process, in the way in which the act is triggered, in the time
for the initial inquiry, in the 90 days for the preliminary investiga-
tion, it has created unequal justice instead of its intent, which was
to create equal justice regardless of high position, and to make sure
and assure the American people that investigations of high govern-
ment officials were conducted fairly and with determination, and
they didn't get any biased kinds of breaks.

But, instead, what has happened frequently, the process of in-
quiry reports determination of whether or not to appoint an inde-
pendent counsel, or request the appointment of an independent
counsel converts what would, in ordinary criminal proceedings, be
an investigation with little publicity into a hubbub of publicity,
painting the subject, creating a pre-bias before an investigation is
even conducted, shifting issues to the nature, qualifications, basis
of the independent counsel themselves rather than the issue, once
charged, "Is this person guilty of this crime or not?"

Another irregularity, as compared to the process of the criminal
law, is target first then investigate. In the criminal process, regard-
less of how high officials are involved, the question is has a crime



occurred, or is it likely that a crime has occurred, the investigation
then goes about determining all of the circumstances of the crime
and trying to find who the target is, or who the suspect is, or the
best suspect, and to see if there is reasonable cause to indict, and
then sufficient evidence to convict.

But, the Special Prosecutor Act or the Independent Counsel Act
kind of reverses that process, and it picks a target, and then, es-
sentially, says, "Now, what crime did that target-can we find a
crime that that target committed?"

Another problem with the act in a similar regard is that ordi-
narily in the criminal process, whether it is the Department of Jus-
tice or State Attorney General or State's attorney in State proceed-
ings, the prosecutor has a balance, limited resources, time, people
and money, and therefore, sets priorities and standards, so that the
most serious crimes are pursued first, those that harm the people
the greatest. Minor crimes, or lesser crimes are treated with plea
bargains or non-prosecution or some other mechanism. Here we
don t have that at all; there is no judgment, no predetermined judg-
ment as a result of an office's or a national set of priorities, so that
there is no safeguard with regard to, as compared to the regular
criminal rocess, there is no safeguard of balance.

Instead, to some extent and with some independent counsel, I
guess, or the risk is, of course, that their success or failure depends
upon their prosecuting any crime that can be found, of any nature.

at is a concern. Of course, the act has worked reasonably well
in a dozen circumstances, my guess is, where there have either
been no prosecutions or successful prosecutions, and has worked
more like the regular system. But in the other half dozen or more
investigations, without regard to the quality or conduct of the inde-
pendent counsel, the irregularity of the act has destroyed what oth-
erwise has been known as due process.

Now, my suggestion is that there is an alternative, and that al-
ternative is the one that Attorney General Barr referred to and
that is the Attorney General's power under, I think, title 28, sec-
tion 600 or so, to appoint a special counsel, as Judge Bell did in
about 1977 for what was known as the peanutgate investigation,
where he appointed Paul Curran. Curran, who was a Republican
U.S. Attorney out of the southern district of New York, did a su-
perb job, concluded his investigation within 6 months.

And that has occurred time after time going back historically to
the 1920's and the 1950's in the Truman era when IRS investiga-
tions and scandals were prevalent all the way through Leon
Jaworsky, and as you may recall and certainly strikes me because
of its connection to Maryland, George Beall and the Attorney Gen-
eral's prosecution of Vice President Agnew at the time.

So, there is an alternative; it may have to be tinkered with; it
has some of the same senses of irregularity, but not as many as
the present statute, and it is far more or better subject to checks
and balances and regularity than this statute.

Thank you very much.
[The prepared statement of Mr. Civiletti follows:]

PREPARED STATEMENT OF BENJAMIN R. CIVILETTI, FORMER ATTORNEY GENERAL

Mr. Chairman, Congressman Nadler and Members of the Subcommittee:



Thank you for the opportunity to testify about the reauthorization of the Inde-
pendent Counsel Act. Let me also congratulate this Subcommittee for undertaking
this series of hearings to explore the operation of the statute in a thoughtful and
non-partisan manner.

The most recent statute authorizing appointment of an independent counsel was
enacted in 1994 (28 U.S.C. § 591-599) and is due to expire on June 30th of this year.
During the course of my service as Attorney General of the United States in the
Carter Administration from 1979-1981, it was my duty to request the appointment
of the first two independent counsels-then called special counsels-under the first
authorization statute, the Ethics in Government Act of 1978.

In addition to my personal experience with one of the predecessor statutes, I have
watched the operation of the Independent Counsel Act (hereinafter "the Act") closely
over the past 20 years. Much has changed in the operation of the independent coun-
sel since the first Special Counsel, Arthur Christy, was appointed in 1979 to inves-
tigate whether the President's chief of staff had used a controlled substance. That
investigation took six months and cost $180,000 and resulted in a grand jury return
of no true bill. Independent counsels, of which there have been 20, now routinely
take many years and spend millions of dollars to complete their work often under
intense media and public scrutiny. In the past five years' alone, seven independent
,counsels have been appointed and some of them have seen their original mandates
significantly expanded. In addition, there has been considerable clamor for appoint-
ment of several more independent counsels in recent years.

Based on my experience and observations, I believe that the Act is hopelessly
flawed and cannot be repaired. I, therefore, strongly recommend that it be -allowed
to expire as scheduled this year without reauthorization in any form. This view is
basednot on an assessment of the performance of any individual independent coun-
sel or counsels, but instead is rooted firmly in what I believe are insurmountable
inherent problems with the structure and operation of the Act. These flaws also lead
to the development of a risk of misuse of the Act by fringe political extremists of
every persuasion.

My opposition to the reauthorization of the Independent Counsel Act is rooted in
five basic points:

1. The Act has failed to accomplish its intended goal to assure equal justice for all,
regardless of position.

As originally conceived, the Ethics in Government Act of 1978 was intended to
provide equal justice for everyone, regardless of one's high position in government
or relationship to anyone in such aposition. That statute (and its successors) estab-
lished a system of investigation and prosecution whenever a conflict, or the appear-
ance of a conflict, arose between the Attorney General and the President due to alle-
gations against either of them or against other high-ranking members or friends of
the Administration of which the Attorney General was a part. Supporters believed
that this was the best way to assure the credibility of such an investigation while
safeguarding the rights of the subjects of such investigations. Instead, the operation
of the Act has resulted in just the opposite. For those individuals caught up in its
operation, the Act has resulted in suspicion, taint and prejudice, in short, unequal
justice. The operation of the independent counsel statute has become unfair and ac-
cords those subjected to it far less than the due process normally accorded in the
criminal justice system.

This deprivation of due process exists in the following five ways:

a. The media and other public attention given to the issue of the appointment,
or the request for an appointment, of an independent counsel itself taints
the subject even before any investigation is commenced or charges filed.
This publicity and accompanying allegations invariably damage the reputa-
tion of the subject, often beyond any repair, regardless of the ultimate re-
sult regarding appointment. This stands in stark contrast x, the normal
course of other criminal investigations in which there is usually no taint or
bias against the subject at all, unless and until legitimate charges are
brought and publicly filed.

b. In the usual course of events, a crime occurs and then the criminal process
is invoked to search for and identify the perpetrator of that crime by inves-
tigation and development of evidence. Under the operation of the statutory
scheme of the Independent Counsel Act, this process is turned on its head.
First the subject of suspected activity is identified and only then are the
mechanisms of the Act invoked to search for the crime. This reversal raises
the specter of the fate of Jean Valjean in Les Misirables in which Inspector
Javert's obsessive pursuit is of the person rather than of justice.
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c. Individuals involved in the regular criminal justice process (as well as the
public) can rely on a certain i1ovel of predictability of professionalism, com-
petence and judgment on the part of investigators and prosecutors. These
decision-makers- have years, and often entire careers, of training, standards
and experience that make them suitable for performing their duties. Under
the Independent Counsel Act, however, the:e is no reliable selection process
that assures that only the most qualified individuals will be given this tre-
mendous responsibility. The lack of any selection standards creates variable
and uneven qualifications and, therefore, no reliable predictability of re-
sults.

d. Ordinarily in the criminal justice system most crimes are pursued with the
available and finite resources in accord with the priorities established
through experience. Those well-tested priorities demand that those crimes
that are most harmful to the public receive priority treatment and vigorous
attention. On the other hand, those acts that are potentially criminal but
may constitute insignificant conduct are given lower priority and fewer re-
sources and often are not prosecuted at all. The Independent Counsel Act
allows for no such prioritization as ordinarily required by the need to bal-
ance the nature of the conduct against limitations of resources and time by
career professionals. Disparity in treatment, instead of being limited, is al-
most unchecked.

e. Finally, even when an independent counsel does not bring charges, the Act
requires that a report be filed with the court. This report requirement, and
the attention it generates, frequently subjects those individuals mentioned
in it to serious criticism and damage despite the fact that they are not
being charged with any offense. This sort of prosecutorial behavior would
never be tolerated in the course of the usual criminal process.

Individually and collectively, these five points persuade me that the operation of
the Independent Counsel Act denies those caught in its machinery with the due
process of law to which every citizen is entitled and that this represents a failure
of the Act to accomplish one of its principal intended purposes. It was intended to
ensure that high-ranking officials did not get special treatment, not to subject them
to unfair and unequal treatment.

2. The Act is subject to manipulation and abuse by irresponsible partisan politics.
The nature of the matters and individuals potentially subject to the Independent

Counsel Act has made it vulnerable to abuse by the irresponsible. Partisan fringes
of any and all political persuasion may use the Act to generate publicity and clamor
intended to harass or embarrass political opponents by making allegations of crimi-
nality, often with little or no foundation. The effort to remove the politics from these
investigations and prosecutions by appointment of someone ostensibly "independent"
has failed. It has merely resulted in the shifting of the political pressure points to
other places in the process such as to whether or not an independent counsel should
be appointed as well as to the identity of the counsel and the conduct of his inves-
tigation. This politicization can do great mischief in a criminal process. By compari-
son, the ordinary criminal process is usually free of such routine attempts at politi-
cally-motivated manipulation

3. Use of the Act has expanded to conduct not originally intended to be covered.,
Coming on the heels of the substantial corruption represented by Watergate, the

Act was intended to provide a mechanism to address major crimes of corruption of
government functions by high-ranking officials and those very close to them. Over
the years the use of the Act has vastly exceeded its original purposes, both as to
the kind of conduct and the type of individuals that have been the subject of inde-
pendent counsel investigations. Clearly, the Act is no longer considered constrained
to those purposes for which it was originally legislated.

4. The Act provides for little or no accountability for Independent Counsels.
The Act provides for little or no accountability for the independent counsel as

compared to the continual series of checks and balances to which actors in the rest
of the criminal justice system are subject. Although technically subject to the De-
partment of Justice policies, the independent counsel is not subject to any of the
usual restraints or restrictions imposed upon federal or other investigators and
prosecutors. There is very little meaningful limitation on an independent counsel in
terms of scope of conduct that can be investigated or crimes that can be charged.
There are no limits in terms of length of an investigation or available resources.
Even the conclusions they reach are not subject to accountability or checks. The au-
thority given the Attorney General to remove the independent counsel for "good



cause" is too limited and too politically impractical. It provides for what, in effect,
is a death sentence without acknowledging the reality that it would be almost im-
possible to impose, even if called for.

5. There is a better way to address conflicts of interest.
Finally, I believe that the Independent Counsel Act can be allowed to expire with-

out fear that we will have no ability to deal credibly with allegations against high-
ranking government officials because there is a reasonable alternative. When there
is a conflict between the Attorney General and the subject of a criminal investiga-
tion, there can and should be appointment of a regulatory independent counsel in
the Department of Justice by the Attorney General. Authority for this appointment
exists under current Justice Department regulations (See 28 C.F.R. 600) and has
been successfully invoked in recent years. Two examples include Attorney General
Barr's appointment of a regulatory independent counsel to investigate matters relat-
ed to BCCI and Attorney General Reno s appointment of Robert Fiske as regulatory
independent counsel in Whitewater during the period in which the statute had
lapsed. These are just two examples of the history of successful prosecutions under
this model going back many decades to the Teapot Dome scandal in the 1920s, the
investigation of the IRS in the 1950s, the Watergate investigation by Leon Jaworski
and the investigation of the so-called "peanut scandal" by Paul Curran who was ap-
pointed special counsel by Attorney General Griffin Bell. Also, let us not forget that
it was Attorney General Elliot Richardson's Justice Department that prosecuted
Vice President Agnew before there was an independent counsel statute.

In closing, let me say that in 1988 the United States Supreme Court, in the case
of Morrison v. Olson, 487 U.S. 654 (1988) ruled that the independent counsel statute
was constitutional. But we should all acknowledge that just being constitutional
does not necessarily make a statute a good law or a wise policy. The Independent
Counsel Act is a flawed law and an unsound policy. It cannot be saved by modifica-
tion at the margins. It should be allowed to pass into the province of legal histo-
rians.

I would be happy to try to answer any of your questions.

Mr. GEKAS. We thank you, General Civiletti. We ask your indul-
gence to remain in the chamber until we return from the votes that
we have to cast on the floor, because we do want to ask you for
your advice and for some answers to questions that are fomenting
in the minds of the members.

With that, we recess until 11:10 a.m.
[Recess.]
Mr. GEKAS. The hour of 11:10 a.m., having arrived, this hearing

will return to full session, pending the arrival of another member
to make it a hearing quorum.

[Recess.]
Mr. GEKAS. The time of the recess, having expired, and noting

the attendance of the gentleman from Arkansas, Mr. Hutchinson,
together with the Chair, the quorum having been established, we
will proceed with a round of questions for our distinguished panel-
ists.

The Chair will indulge itself and allot itself the accustomed 5
minutes.

General Barr, I was struck by the fact that you feel that-you
practically said that we ought to treat the allegations of wrong-
doing almost on an ad hoc basis, not as soon as there is an allega-
tion, immediately go to see what kind of prosecutorial mechanism
we can establish, but rather to determine in kinds of discretionary
ways the severity of the allegation, et cetera. ,

What was brought to mind immediately to me was the allegation
against Hamilton Jordan of controlled substance misuse, or some-
thing like that, during the Carter administration. Of course, we
should probably ask Mr. Civiletti on this. But, looking back on it
and learning of the quick disposition of that, that was a teapot or



one that didn't quite rise to the level of something that should have
been investigated. Do you agree that that is the kind of discretion
that ought to be applied as to whether a case like that should have
ever been the subject?

Mr. WILLIAM BARR. I don't recall enough about the details of
that, but that strikes me as the kind of case that could have been
handled within the Department. As I see it, there are cases that
can be handled by career prosecutors in the Public Integrity Sec-
tion, but there are cases and the political system itself will be the
judge of which those cases are, which cases fall into this category,
where the Attorney General I think should bring someone in from
the outside that has independent stature, experience, a broader
perspective, and sort of an independent power base, if you will, to
supervise a case. The political process will dictate when that is ap-
propriate, and will also assure that appropriate people are ap-
pointed.

So, when Janet Reno appointed Fiske from New York, I thought
that was an appropriate decision. I did this three times during my
own tenure on the so-called Iraqgate matter, which was a crock,
and I didn't feel that it amounted to something that an independ-
ent counsel under the statute should look into. Nevertheless, I
brought in Judge Lacey. I had asked Attorney General Civiletti, ac-
tually, to come in to do that, but he was tied up on a matter in
private practice.

Mr. GEKAS. He was impeaching somebody. [Laughter.]
Mr. WILLIAM BARR. I also did it on the so-called Inslaw matter,

which was even more of a crock because no one could ever under-
stand what that one was about, but brought in Judge Buoa to do
that. These were all people-and then on the House bank matter,
Judge Wilkey. These were people who could come in and provide
assurance that these matters were going to be handled without po-
litical influence. They conducted the investigations expeditiously,
and carping did not disappear; there was still sniping, but basi-
cally, the job got done and we moved on.

Mr. GEKAS. You just reached out and found one of these individ-
uals who was willing to serve?

Mr. WILLIAM BARR. Correct.
Mr. GEKAS. What do you think of the idea of having a kind of

a board, perhaps, made up of American Bar Association member-
ship or a special division of that organization to have a pool of peo-
ple to whom the Attorney General can look for plucking one or two
of them for these special tasks?

Mr. WILLIAM BARR. I would be opposed to that. I think it is an
unnecessary embellishment in the sense that-I think the Attorney
General has to exercise their judgment, and discretion upfront as
to who the appropriate person is. Frankly, someone who spent the
time getting onto one of these boards, I wouldn't necessarily think
is the right person to appoint for one of these things. But, the At-
torney General, I think, has to be- -ultimately is responsible for the
decision that is made, and also for the ultimate conduct of the in-
vestigation. And therefore, I think the Attorney General should be
able to pick whomever they feel is the proper person, someone who
isn't going to be a headhunter but at the same time, someone who
will be thorough, and fair.



Mr. GEKAS. How did you get to Judge Wilkey?
Mr. WILLIAM BARR. I knew Judge Wilkey; I knew General Civi-

letti; I knew-and when General Civiletti couldn't do it, I had
heard about Judge Lacey. He had been supervising union issues up
in New Jersey.

Mr. GEKAS. So, you believe the Attorney General can simply,
within its own discretion of the office, look to the world of the bar,
and select judicious individuals.

Mr. WILLIAM BARR. Correct. I think it is a mistake to go to peo-
ple who have one agenda, or to create an office that has a narrow
agenda. I believe the kind of person who should be supervising
these cases is someone who has broad-gauged experience, experi-
ence in the Department, experience with the prosecutorial function,
experience beyond that, and who comes in just for that assignment,
and is still subject to the supervisory authority of the Attorney
General, although perhaps, not removable except for cause.

Mr. GEKAS. General Civiletti, what do you think of the propo-
sition that we are contemplating of having, just as the Criminal Di-
vision head, an Assistant Attorney General, is subject to confirma-
tion, the choice of the Attorney General to head a particular inves-
tigation as special counsel confirmable by the Senate?

Mr. CIVILETTI. I don't think it hurts much; I don't think it helps
much, because the head of the Criminal Division-which I was the
head of the Criminal Division for about a year and a half-really
is the decisionmaker with regard to prosecutions and investiga-
tions. Ordinarily, he leaves it to the section chiefs, whether it is the
Fraud Section or the Public Integrity Section, or whatever, but the
Assistant Attorney General routinely and regularly has the author-
ity to initiate, to insist on prosecutions, to reverse decisions, and
that Assistant Attorney General is already a presidential ap-
pointee, arid goes through the confirmatory process.

Mr. GEKAS. The time of the Chair has expired. We turn to the
gentleman from New York, Mr. Nadler.

Mr. NADLER. Thank you.
I want to read some excerpts from today's op-ed piece by Archi-

bald Cox and Phil Heymann, and ask you to comment on that first.
It says, "The current statute's faults are twofold. First, politicians
belonging to the party not in control of the executive branch are
prone to demand the appointment of independent counsels for polit-
ical reasons, as bombs to toss into the ranks of their opponents.
Second, the relentless investigation directed at individuals," which
you talked about before. It talks about "Similar dangers would
arise if we relied upon special prosecutors appointed by the Attor-
ney General." I would like your comment on that.

Then he says, "The best way to avoid these pitfalls is to assign
the investigation, and prosecution against high officials to pre-ex-
istent, permanent unit of government, and to couple them with
strong safeguards against outside influence. The most suitable unit
is the Criminal Division," and then they suggest the following safe-
guards: "one, that the decision of the Assistant Attorney General,
whether they involve starting an investigation, or endin one-
must, with narrow exceptions, be final. Indeed, under Mr. Bell and
Mr. Civiletti, all decisions concerning the prosecution of a particu-
lar case were ordinarily free from review, even by the Attorney



General himself. Second, if the Attorney General believes the pros-
ecution's decision is plainly wrong, he or she should be able to re-
verse that decision, but only in the form of a public statement, giv-
ing the reasons."

He then says, "Mr. Bell strengthened the wall against influence
by forbidding any communication about specific cases between
prosecutors and Members of Congress, congressional staff members
or White House officials. Any critical information could be commu-
nicated only through the AG, or to one of the most senior deputies.
This rule should be expanded in any case involving the President,
Vice President or Cabinet member, to bar even communications
from the Attorney General, Deputy AG, or Associate AG, except to
convey information like the involvement of-sensitive, international
relations. The rule would exclude from any role in prosecution vir-
tually all Justice Department officials who might be personally or
politically close to the President or other high-level officials under
investigation."

One further safeguard for high level cases, they suggest, "When-
ever the Assistant AG begins seriously to consider terminating an
active investigation, he should be required to consult the panel of
three of his predecessors, including at least one who was appointed
by a President of the opposing political party. After that consulta-
tion, the Assistant AG should decide, but if he decides to dis-
continue the investigation without further action, he should be
publicly required to state his or her reasons."

Could you comment-do you think 'it would be a good idea to
leave this situation to the Criminal Division with or without these
safeguards; what do you think of these safeguards; and, what do
you think of the comment that a special prosecutor appointed by
the Attorney General has the same basic problems as an independ-
ent counsel appointed now? In other words, maybe we should get
rid of this special prosecutor appointed under section 28-2, under
section 28, leave it to the Attorney, to the Assistant, to the Crimi-
nal Division with the safeguards outlined here, and perhaps some
others. Could you just comment on both of them, Mr. Barr, first?

Mr. WILLIAM BARR. I am opposed to those recommendations,
both elements. First, I think the supervision of cases should be
done by someone who is not, does not have a narrow focus, but is
broad-gauged, and not necessarily and exclusively coming from it
from a position as prosecutor. ,All prosecutors have to be super-
vised, in my opinion.

Mr. NADLER. This doesn't leave it, then, supervised by the Assist-
ant Attorney General in charge of the Criminal Division?

Mr. WILLIAM BARR. I think the Assistant Attorney General is a
prosecutor, too, but requiring a unit with narrow focus, and giving
them ultimate responsibility, in my view, is not the way to go.

And also, I think there are cases where you cannot count on the
people in the Department of Justice, you know, the line people, or
even the Assistant Attorney Generals to provide a level of assur-
ance that this case is going to be thoroughly handled. You some-
times get offices that go after people; prosecutors are known-can
sometimes become sort of head hunters; they get very focused, and
are very vigorous and zealous. At the same time, I have seen cases



where I think career prosecutors are trying to please their super-
visors, maybe by not bringing a case, or maybe by bring a case.

I think, ultimately, they have to be supervised, and I think they
have to be supervised, ultimately, by someone who has a broader
agenda, and is broader-gauged than just someone in charge of pub-
lic integrity.

I think the idea of isolating, and providing insulation, for that
reason, is bad. In my own experience, I have seen line career pros-
ecutors go after political officials of the other party, in my case
going after high level Democratic officials. I thought they were-
had lost perspective and were on a vendetta, and I shut the case
off. I would shut the case off for a Republican if people objected to
it and thought it was partisan, let the chips fall where they may.
There is a political process that imposes a check, but I would not
say that just because a career prosecutor thinks something should
pursue, we all should, you know, take that as gospel.

Look at Attorney General Reno's situation in the campaign fi-
nancing. She didn't bring a big wig from the outside in; she
brought in LaBella, a career prosecutor from California, very high-
ly regarded in-house guy. Now, she ultimately disagreed with his
conclusion. He said, "You need an independent counsel." She dis-
agreed with that conclusion, and overrode him. Now, under this ap-
proach, in this editorial, whatever LaBella said would be gospel.
Attorney General- -

Mr. NADLER. No, she would be able to override him, but there
would be another board-and she would have to publicly state her
reasons. Cox and Heymann say that appointing a special prosecu-
tor, even under the existing statute, is still subject to the fact that
politicians belonging to the other party are, then, prone for political
reasons, to ask for a special prosecutor to be appointed just as a
bomb throwing, and, "second, the appointment itself, an the for-
mation of a special staff dedicated to a single investigation encour-
ages the relentless pursuit of every avenue, however far afield that
might lead to the conviction of the high official. This almost irre-
sistible tendency is encouraged by the fact that independent coun-
sels have no way to demonstrate success or even to justify their ex-
istence, except for indictment, impeachment and conviction, and
similar dangers would arise if we relied upon special prosecutors
appointed by the Attorney General." Would you comment on that?

Mr. WILLIAM BARR. Well, first that hasn't been my-first, the di-
visive Attorney General appointment goes back in history. It is
what we used up until Watergate; it was used in Watergate. So,,
it is not as if we haven't had experience with it, and yes, there are
times where issues become politicized, but it is not the automatic
doomsday weapon that we see with the IC Statute.

My own experience with direct deployments, I didn't have that
problem. Did Bill Safire and other pundits attack me for doing it?
Yes, but life -went on; I survived the attacks. You know, you are
never going to satisfy everybody. Basically, fair-minded people on
both sides of the aisle said, "Yes, we are satisfied, this was a good
investigation."

Mr. NADLER. Mr. Chairman, could I extend for just one further
question?

Mr. GEKAS. Without objection.



Mr. NADLER. Thank you. Mr. Barr again, is it your testimony,
then, that going back to the previous system, just getting rid of this
statute, and do nothing other than what we hat in the previous
system, or is it your testimony that we should make some changes
to the previous system?

Mr. WILLIAM BARR. I think there are a couple of changes that
could be made to fortify the current Attorney General, the Attorney
General's power.

I know Congressman Hutchinson was working on some proposals
that would allow people to formally request the appointment of
someone by the Attorney General, and have the Attorney General
explain why that was not appropriate. Statutory protection in
terms of not being able to be removed by the Attorney General, ex-
cept for cause, and also other issues of conflict of interest.

When I went out to try to find people to bring in like General
Civiletti to investigate cases, or supervise their investigation, you
run into conflict-the general conflict of interest statute makes it
virtually impossible for someone to come in from practice. That is
why the current law deals with that in sections 594(i) and (j), and
I think that those provisions should be adopted to give the Attor-
ney General more flexibility in going out, and bringing somebody
in.

I think, also, you have to address the issue of attorneys' fees.
When the Justice Department investigates someone, generally they
don't get their attorneys' fees. Under the statute, there is a provi-
sion for paying people their attorneys' fees if they are not indicted.
I think the committee should take a look at that issue, particularly
where the thing being investigated relates to public duties, the al-
legation relates to public duties. Like in any corporation, if you are
investigated and charged, the corporation will indemnify you for
your official acts, as long as they turn out to be criminal.

Mr. NADLER. Thank you very much.
Mr. GEKAS. The gentleman s time has expired and expired and

expired. We turn to the gentleman from Arkansas, Mr. Hutchinson,
but we want to acknowledge the attendance of the gentleman from
Tennessee, Mr. Bryant; the gentleman from South Carolina, Mr.
Graham; the gentleman from New York, Mr. Weiner. With that, we
allot the customary 5 minutes to Mr. Hutchinson.

Mr. HUTCHINSON. Thank you, Mr. Chairman. I am grateful for
the testimony of both Mr. Barr and Mr. Civiletti. I am in agree-
ment with your testimony today regarding the difficulties of the
current independent counsel law.

I want to focus on what we can do to strengthen the inherent
powers of the Attorney General to appoint a special prosecutor. Mr.
Barr, I think you outlined some suggestions that you had, pri-
marily, to free up the conflict of interest provision so it is easier
to bring on someone in a special prosecutor role. You cited 594(i)
and (j), was that 28 USC or what- -

Mr. WILLIAM BARR. I believe so, wherever the statute is codified.
I think it is 594(i) and () are the provisions that provide a special-
ized conflict of interest provision relating to independent counsels,
and I think they should be carried over for whoever the Attorney
General appoints. Otherwise, they are special Justice Department
employees, and they are subject to all the conflict of interest and



post-employment restrictions and so forth that a Government em-
ployee would be.

Mr. HUTCHINSON. Mr. Civiletti, you made a point that I have
made, and I think what is very important is that whoever the p,'os-
ecutor is in a conflict of interest circumstance, whether it is an
independent counsel or a special prosecutor, that they have the or-
dinary and usual pressures upon them that serve as checks and
balances in our system. Or that they have other cases that they are
handling; that they have other priorities; and they have to decide
what the priority for prosecutions are. Also, our natural pressure
is not to extend an investigation too long. I think you phrased it
in a different way, but I think we are speaking of the same thing.

Mr. CIVILETTI. Yes.
Mr. HUTCHINSON. If you have the old special prosecutor law, how

do you encourage those type of natural pressures if you appoint a
special prosecutor?

Mr. CIVILETTI. If you are appointing an independent counsel
under the statute, the only way to get something like a regular
prosecutor's pressures and considerations is to appoint someone
who has that kind of experience and knowledge and professional-
ism so that you would hope that they would transfer that to the
operation of the independent counsel's office.

If you are appointing a special-if the Attorney General is ap-
pointing, under 28-600, a special counsel because of a conflict of in-
terest that doesn't fall within the act or if the act expires, then you
can have a little more regularity because there is, although modest,
a supervisory role of the Department of Justice over that special
counsel, and you would hope, since it is an officer of the Depart-
ment of Justice, that the person would become, if not already famil-
iar, would become very familiar with the prosecutorial priorities,
the resource questions.

Mr. HUTCHINSON. Let me ask it in a different way. Do you be-
lieve that you are better off having a special prosecutor, such as
Mr. LaBella, who has other prosecutorial responsibilities (I guess
you could pull him off and say, "This is your sole responsibility now
to be a special prosecutor in this particular case") or do you think
he shouldhave other responsibilities, like pulling the United States
attorney out who has other responsibilities, but he also has this
particular case. Which one is a better direction to go?

Mr. CIVILETTI. It is a matter of balance. As Mr. Barr was saying,
I think that it depends on the time, the nature of the case, the cir-
cumstances, whether you are better off with-for example, I ap-
pointed Dick Blamenthal, out of Connecticut, as the special counsel
for an investigation of leaks in the Abscam case. He was outside
the Department of Justice proper, and had a lot of integrity and
was a former newspaper reporter so he was ideal for that kind of
assignment.

On the other hand, Judge Bell appointed Faul Curran, who was
in the opposite party, and for the peanutgate investigation.

So, it depends on all the circumstances.
Mr. HUTCHINSON. If you look at the current special counsel provi-

sions, and the inherent power of the Attorney General, I have sug-
gested that there be a consultation provision for Congress where
Congress can ask thc' Attorney General that if there is a c6iflict,
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and we believe there is a conflict, that the Attorney General re-
spond within 30 days as to why there is not a special prosecutor
appointed in a particular circumstance.

The second thing that I have suggested is that, in the event a
special prosecutor is appointed, that that special prosecutor not be
discharged except for cause. This would assure some level of inde-
pendence.

One, do you agree with those, and two, are there any other
tweaking that you think should be done for the special prosecutor
provision that could strengthen it, but still stick within that sys-
teih?

Mr. CIVILETTI. I agree with the second point that you made with
regard to the special counsel.

The first point about, if I understand it correctly, about request-
ing the special counsel be appointed by the Attorney General, and
then if the Attorney General resists, reporting to Congress as to
the reasons for the resistance and so forth, I am not much in favor
of that because, by nature, that becomes public, and the reasons for
non-prosecution damage the individual anyway.
' Congress does not have prosecutorial authority. If Congress
wants the Attorney General to, under certain circumstances, to ap-
point a special counsel, then don't request it or request a report,
say, "You shall appoint a special counsel under these cir-
cumstances, where there is a conflict of interest." In effect, take
title 28-600 and make it a mandatory statute that the Attorney
General has to operate under law, or something similar to that.

Mr. HUTCHINSON. Then you get into what triggers it, and what
level of proof. I mean, I would- -

Mr. CIVILETTI. Well, what triggers it now is simply, essentially
conflict of interest that either pervades the Attorney General's of-
fice or pervades the Department of Justice.

Mr. HUTCHINSON [continuing]. Which makes the Attorney Gen-
eral politically accountable for whatever decision she makes. Mr.
Barr, do you have a comment on that?

Mr. WILLIAM BARR. Well, I agree with General Civiletti that, I
guess, theoretically and in principle, I am opposed to the provision
that sort of insinuates Congress into that role. However, as a prac-
tical matter, it is going to happen anyway. Committees, the Judici-
ary Committee particularly, will sign letters and petition for the
appointment. That is going to happen, and---

Mr. CIVILETTI. They don't need the law.
Mr. WILLIAM BARR [continuing]. They don't need the law to do

that. Basically, they hold their press conference, demand the Attor-
ney General do it, and the Attorney General then has to offer an
explanation to the extent they can. To the extent the explanation
is controlled by the political situation and the rights of the person,
you know, the potential target.

So, I think in the real world, this happens and will continue to
happen, and therefore, if Congress puts this in a statute, I am not
going to, you know, have a tantrum over it.

Mr. HUTCHINSON. Thank you, Mr. Chairman.
Mr. GEKAS. The time of the gentleman has expired. We recognize

the gentleman from New York or from Massachusetts, Mr.
Delahunt, in order of their appearance at this hearing.
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Mr. DELAHUNT. Thank you, Mr. Chairman. Let me, just at the
outset, say that I tend to agree with both of your testimonies, I
think particularly that of Attorney General Barr.

In response to the questions posed by my friend from Arkansas,
and your comments regarding the insinuation of Congress into this
process, this goes to the very heart of your statement earlier about
the inherent flaws in the Independent Counsel Statute creating a
criminalization of public discourse in this country, and I think, to
some extent, this happens in any event. I think to create a mecha-
nism that puts Congress into the mix is a mistake.

I also think, and I would be interested in both of your opinions
about the role of congressional oversight upon the conclusion of in-
vestigations. Might it not be beneficial in serving as a check on
independent counsels potentially abusing their authority, or not
doing an adequate job? I don't ow if you would agree with me
but that, in my opinion, is the role of Congress--to hold oversight
hearings into the conduct of the investigation, once it has con-
cluded, so as not to interfere. That serves, if you will, as check on
potential abuse as well as assurance to the public that the inves-
tigation itself will be conducted in a fair but vigorous and exhaus-
tive fashion.

Just a suggestion, and again, I have to disagree with my friend
from Arkansas about putting in the statute congressional involve-
ment along the lines that he suggested. Mr. Barr, Mr. Civiletti?

Mr. WILLIAM BARR. I feel that one of the casualties of this over-
reliance on an independent counsel mechanism, and what I think
is the criminalization of the political process, is that the institu-
tions that should be our primary watchdogs have somewhat atro-
phied in that role. I think a vigorous congressional role in the ap-
pointment process, when they advise and consent on officials, and
also in the continuing oversight function and, to some extent, the
media watchdog function-somewhat atrophied, and everyone sort
of stands back and kibitzes as to whether a particular conduct ac-
tually happens to meet a technical legal definition instead of
whether or not conduct-you know, the impact of that conduct on
our policies and on the polity.

Now, in terms of the oversight after the fact, I certainly don't
have any objection to Congress exercising that vigorous oversight
after.

Mr. DELAHUNT. My sense is that, if we did it, and if this statute
should lapse and Congress exercised-this committee exercised its
oversight responsibility, the special prosecutor or independent
counsel, whoever was conducting the investigation, would have
that in mind. It would serve to subliminally raise the awareness
of those who accepted these very unenviable tasks that, at some
point in time, they would have to answer.

Mr. CIVILETTI. When I was an assistant U.S. attorney in the
early 1960's in the United States District for the District of Mary-
land, we prosecuted successfully two Congressmen for obstruction
of justice for interfering with the investigation and criminal proc-
ess. That probably tainted me at an earlier time to the view that
the American people want a criminal justice system where politics
do not determine whether somebody is prosecuted or not pros-
ecuted.



Mr. DELAHUNT. Right.
Mr. CIVILETI. They want it on the merits, fair and square. So

that it seems to me the role of the Congress is to set thelaws and
say, "Here is what we think ought to be prosecuted, and inves-
tigated and oversight: if your priorities are right or not right; what
are your priorities? What is your success rate? Why isn't it great-
er?" But to avoid going into depth in individual cases out of the De-
partment of Justice andputting career prosecutors at risk of their
decisions by being second-guessed publicly in the forum. So I think
you can accomplish the oversight-I would prefer it to be on a reg-
ular basis rather than oversight of independent counsel.

Mr. DELAHUNT. Uh-huh.
Mr. CIVILETTI. Because I think it doesn't matter much.
Mr. DELAHUNT. Well, I guess I have a little bit of time left. I

think that Attorney General Barr stated it really well. You indi-
cated that you shut down an investigation of an individual because
you reached that decision.

In the end, I think really what we are talking about is restoring
confidence in the Attorney General to make those decisions based
upon the tradition of sound, ethical, prosecutorial discretion, and
taking the heat, and that is really what it is about.

I am concerned about possible tinkering if this statute should
lapse with the statutory independent counsel, and creating the
same problems; in other words, politicizing it. Because, over a pe-
riod of time, as you gentlemen both well know, you in your pre-
vious lives as Attorney General, are going to be measured during
the course of time, in terms of your integrity, your competence, and
your ethics, and I think that that system worked and worked well.

Mr. WILLAm BARR. Right. I think the important difference here
is what are the consequences with the statutory versus an Attorney
General-appointed prosecutor. And you put your finger on it in this
sense, where political pressure builds on the Attorney General, and
the appointment isn't dictated by the statute, the Attorney General
can either take the heat directly because there is no automatic trig-
ger that takes it out of the Attorney General's hand-just say,
"This is nonsense, I am not going to prosecute someone for this, im-
peachment," okay, and take the heat.

Or, if it is something like Iraqgate where a lot of political pres-
sure built up because it was an election year, then I felt that if I
said "no," it was unfair to everyone involved because it would just
continue to fester, and F'o I would look to someone like General
Civiletti to come in because he and I together could take the heat.
And maybe enough people over here would say they are satisfied.

But with the Independent Counsel Statute, it is a juggernaught
and the consequences are-no one can stop it and take the heat;
the thing is launched. That is the consequence of having the IC
there.

So, Congess will always interfere and the price you pay, though,
with an IC Statute is a juggernaught. The price you pay with the
Attorney General doing it on their own is judgment, as long-as you
can take the heat. Whether or not you put it in a statute that Con-_
gress can kibitz doesn't bother me very much. I prefer it not to hap-
pen, but it is a little bit like saying, "I wish it didn't rain."

Mr. DELAHUNT. Right, or snow. [Laughter.]



Mr. GEKAS. The time of the gentleman has expired. We turn to
the gentleman from Tennessee, Mr. Bryant, for 5 minutes.

Mr. BRYANT. I thank the chairman for continuation of this very
good hearing. I thank the two distinguished gentlemen including
my former boss, Attorney General Bill Barr.

I have looked back at this law and back at the, I guess, the ori-
gins and the context of the day, and I think that I agree with you
this day that, perhaps, this statute is helplessly flawed.

But looking back years ago, in that day, it was, I guess, the best
thing since sliced bread. We had the administration, the President,
the public interest groups like the American Bar Association, all
types of people saying that we needed this. And then, even as re-
cently, I guess, as 1994 we had this Attorney General Janet Reno
and this President saying that we needed it and we reauthorized
it.

Something has happened, obviously, in the last several years
that has, at least, given the perception that this IC law is help-
lessly flawed. I would suggest that what we have seen over the last
few years, especially the last couple of years, through a combina-
tion, perhaps, of media and just the unparalleled scrutiny that we
have today, particularly with television 24 hours a day almost, ana-
lyzing, critiquing, together with different people with different
agendas, is, for instance, a different level where the independent
counsel has been attacked, personally attacked. Without that coun-
sel being able to appropriately and adequately respond to these at-
tacks over a period of time, a sustained attack not only on the work
that the independent counsel did, but the independent counsel him-
self. I understand all of this is politics; I understand people have
to keep their TV shows on; I understand people have to sell their
products and things like that.

There are people who actually don't like being prosecuted by an
independent counsel, but I guess we all agree that, perhaps, we can
look back at the preexisting law, and to me, that seems to provide
some protection, some insulation from some of this. Because, as I
think General Barr mentioned, it comes down to that particular At-
torney General being able to stand in the kitchen and take the heat
in these types of situations because you are always going to have
the political power, political muscle, attempting to take advantage
of a situation.

But now today, we have the added scrutiny of just unbelievable
media attention to these kinds of things. But, if we were to go
back, I think we have the power, the credibility of the Department
of Justice and that particular Attorney General as a shield, again,
as some type of insulation that might could stand up a little bit
better, and to be able to handle that attack. Because I just think
the situation as it exists now is probably unacceptable.

I am not inclined to want to reauthorize the law. I thought about
different ways, and I know my chairman is sending a letter for-
ward to the Attorney General suggesting, perhaps, some further ex-
planation of their testimony here. But it just seems to me, once you

ave got someone who does not want to be prosecuted and who,
perhaps, some of these ideas of term limits or limited scope or, per-
haps, keeping the independent counsel in full-time position versus
allowing them to go back and practice would, somehow, move this



process along, but yet we face the possibility of stonewalling and
other issues.

I know I am rambling here, but I am expressing my thoughts,
and I think, perhaps in many ways, agree with your testimony. I
think you are both saying you have looked at it and the current
independent counsel law cannot be remedied sufficiently; is that
correct, General Civiletti?

Mr. CIVILETTI. Yes.
Mr. BRYANT. General Barr?
Mr. WILLIAM BARR. That is my view, too.
Mr. BRYANT. Is there anything, and I know you have alluded to

this and I am in another committee, in and out, trying to cover
both of these. But, is there anything we can do to enhance the De-
partment of Justice, the Attorney General's ability to handle these
types of investigations to, again, protect it, the Department of Jus-
tice, from these attacks of, perhaps, lack of trust that is growing
in society, and that there is a conflict of interest there and the At-
torney General cannot handle this, are there any other mecha-
nisms we can put into law that would-perhaps you could submit
something later if you think of it, but have you covered some of
these ways we can make these prior existing situations stronger?

Mr. CIVILETTI. I think that Bill mentioned that the removal of
the ordinary disabilities that apply to an officer of the Department
of Justice for the special counsel enhances the opportunity of get-
ting the right person to take those jobs if the disabilities are not
so horrendous in terms of conflicts of interest or having to give up
practice or whatever it happens to be.

Mr. NADLER. Excuse me, that is 594(i) and U) you referred to be-
fore?

Mr. CIVILETTI. I'm sorry?
Mr. NADLER. That is 594(i) and j) you referred to before?
Mr. CIVILETTI. Yes, right. If there are any other disabilities that

they don't address, they could be expanded.
Mr. WILLIAM BARR. I would just say, in terms of strengthening

the institution of the Department of Justice, you are never going
to get away from occasional perceptions that it is inappropriate to
let the Department handle a particular case on a business-as-usual
basis. In terms of building up the institutional capital of the De-
partment, I think Congress should be paying attention, a lot of at-
tention, to who is confirmed for PAS positions and ensuring that
quality prosecutors are being hired throughout the Department on
a non-partisan basis.

I also think, and I mentioned this in my statement, one of the
reasons I am opposed to the Independent Counsel Statute is be-
cause on those few cases that are very serious and should be han-
dled criminally, and the dogs are on the trail and it could be the
political fate of an administration, I think the independent counsel
separated out of the Department is too weak. They can be, then,
attacked. They don't have the institutional basis to defend them-
selves.

Think of what would happen in the Watergate case if Archie Cox
was totally isolated, had not been selected by the Attorney General
and was under attack by Nixon. You know, Nixon may have been
able to take the guy out. As it was, he had to decimate his own



Department of Justice to take him out, with big consequences for
them.

And so, I think the appointment and the bringing into the De-
partment on a temporary basis, someone to supervise, actually-
you know, from the standpoint in a good case, or a case that should
be pursued, strengthens the office of independent counsel and en-
sures it will be pursued.

Mr. BRYANT. I think if I might make one quick comment to your
last statement, "Think about what would have happened," I know
there are some that would, in this room, that would disagree with
me.

But I think we have a perfect example of how it did work in this
particular case in the unprecedented attack on Independent Coun-
sel Ken Starr. Thank you.

Mr. GEKAS. The time of the gentleman has expired. We turn to
the gentleman from New York, Mr. Weiner, for 5 minutes.

Mr. WEINER. Thank you, Mr. Chairman, and I would just say to
my good friend from Tennessee, you don't have to look far to find
someone who has changed their views on this issue, and part of
that is because there has been-this is not the first time we have
encountered the same problems that we are seeing today. In fact,
if you look at some of the transcripts from the hearings of the past
times that we have reauthorized the act and tried to fix it, very,
very similar debates kind of run through all of our consideration
of this matter, land that kind of leads some of us to believe that
it is fundamentally flawed.

I was interested in hearing, General Barr, you discuss the op-ed
by Mr. Cox in today's paper. It seems like under the contraption'
that was created under his envisionment, would need almost Rube
Goldberg to kind of negotiate the-way through the maze, and I am
not sure that that deals with the problems either.

Could you gentlemen respond to one thing that-it is not clear
that doing away with the Independent Counsel Statute will actu-
ally fix, and that is this notion that has frequently concerned many
of us that the direction of the investigations under the IC Statute
is upside down, that you are investigating a person rather than a
specific act. And what wound up happening in the Starr investiga-
tion, to a lesser extent than the Espey investigation, you started
in one direction and wound up at the end of the investigation with
an entirely different set of charges that were being brought. Would
that be different under a special prosecutor if the Attorney General
were left to his or her own devices? I mean, couldn't the same thing
conceivably happen, that someone starts looking into something,
and then they lead off into another path? Why would there be less
of a problem if we do away with the Independent Counsel Statute
in terms of that direction changing in an investigation as it went
along?

Mr. WILLIAM BARR. I think there are two reasons: one, the initial
selection; and two, the continuing supervision.

The initial selection, and that is why I think General Civiletti is
absolutely right, in an individual case, the Attorney General is the-
one who has the incentive, the ultimate accountability of making
sure the right person is handling that case. And that is why I say
it shouldn't be a narrow-gauged prosecutor, but someone who can
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bring general perspective to bear, to say, "Wait a minute, this is
nonsense," or "Don't get off onto that bunny trail." Because, you
know, the basset hound following the rabbit has his nose down in
the track. You need to have someone who has a little bit more per-
spective sometimes, don't forget it. So you have to pick the right
person. And with all due respect, the panel, the judicial panel, has
no accountability. If people are not happy with what happens, they
don't pay a price. And frankly, I don't think they necessarily have
the experience to pick the right person, the right prosecutor,
enough experience supervising prosecutors.

So, as Attorney General, my feeling was it is my obligation, and
I am not going to be happy with anyone taking that decision out
of my hands. I will pay the price if people don't like who I pick.

And then, the other reason is you have continuing supervision.
If the Attorney General ultimately is willing to take the heat and
say, "you are not going to go down that bunny trail," they can
make that call.

Under the current system, no one is there to make the call. It
is an automatic doomsday weapon; it just sort of goes along. And
in fact, there are many elements in the law that encourage a prod-
uct to come out at the other end, so if anything, the Independent
Counsel Statute now puts such a premium on getting something at
the end of the day that, I guess, it encourages that kind of devi-
ation from the original path if that first path seems to be dry.

MY. CIVILETTI. There are two reasons why the Attorney General-
appointed special counsel is different in this regard than the Inde-
pendent Counsel Act appointed by the court.

First, the Attorney General sets the scope, and Sets the scope for
the serious, necessary investigation where he had to recuse the De-
partment of Justice, in effect, from doing it. Under the Independent
Counsel Statute, the scope is subject to the three judge panel, and
often the mistake if it is made, is to err on the side of breadth rath-
er than narrowness.

Secondly, as the investigation is pursued, and suppose it is for
bribery in the Department of State, and the investigator comes
back and says, "We didn't find any bribery," or "We are still on the
trail of bribery, but there were two assistant attorney generals, two
assistant secretaries of state, who committed adultery." You know,
that is a crime in l he particular-and so the Attorney General,
then, or the Assistant Attorney General of the Criminal Division
says, "We have never prosecuted adultery in the Department of
Justice, it is not a Federal crime, what are you talking about? No,
we are not giving you that authority." So, as the suggestion is, the
control mechanism initiating and then subsequently are there, and
there is the power, of course, for the Attorney General to expand
the investigation by referring second matters or third matters that
come up to the same special counsel.

Mr. WEINER. I see. General Civiletti, can you just respond to one
other element of this? It often goes without notice but you did men-
tion in your testimony, and that is the way this thing takes on,
even, a third life. After the charges have been brought, it has been
deemed to be not warranted for their investigation or prosecution.
Then there is this post report that needs to be produced, which in
many cases, is a place where, frankly, damaging information gets



dumped to Congress and gets dumped into the public domain. That
is, that it is frequently not discussed in this context since there are
many other flaws with it. But is that something that is usually
done in prosecutions, that if a prosecutor says, "We are not going
to bring this action," they would then submit a report saying, "Here
is all the stuff we dug up in the interim." And why was it that Con-
gress included that post report, if you have any insight into that?
I mean, that seems like something you would only want if you
wanted to support a further prosecution.

Mr. CIVILETTI. It is not done in any regular investigatory, pros-
ecutorial process. My guess is that it was suggested and then
adopted by the Congress in order to have accountability, oversight
and a prophylactic effect if the independent counsel knew that they
had to file a report, that the care they took in investigating and
justifying their actions would be greater.

But, it has the unintended consequence, most dramatically-I
think most people would cite the Meece case, the second Meece case
and the McKay report as being terribly damaging, terribly unfair,
no opportunity to respond, and terribly troublesome.

Mr. WEINER. Thank you, Mr. Chairman.
Mr. GEKAS. The time of the gentleman has expired. We turn to

the gentleman from South Carolina for a period of 5 minutes.
Mr. GRAHAM. Thank you, Mr. Chairman. A common theme here

is the politicizing of potential criminal matters. When you are deal-
ing with high public officials, I don't really know how to avoid that
much, but I guess we can do a better job, at least try to.

The appointing authority, what is more political? The Attorney
General making an appointment of investigating, picking the per-
son to investigate their potential boss or colleagues or three Fed-
eral judges? What is more political?

Mr. WILLIAM BARR. You could say that the Attorney General is
political, but political in a good sense, because the only kind of ac-
countability that is important here is ultimate political accountabil-
ity. That is what the framers believed when they talked about ac-
countability, that the public has the ability to punish the person di-
rectly. And therefore, I believe appointments should be made by
people who are accountable, and ultimately someone who is- ac-
countable to the people, who through the political process should
be supervising investigations, and the judges aren't, plain and sim-
ple.

Mr. GRAHAM. Why wouldn't you want Congress more involved
then, because we are politically accountable also?

Mr. WILLIAM BARR. Because of the separation of powers. They
are accountable for the legislative function, making the law; the ex-
ecutive is accountable for the execution of the law.

Mr. CIVILETTI. Well, my response would be slightly different in
that you can't isolate appointment by the Attorney General of a
special counsel and appointment by the court of independent coun-
sel, because prior to the appointment by the court, you may have
3 months, 6 months, 9 months of hubbub and publicity and accusa-
tions and charges as to whether or not even there should be a re-
quest for the appointment of an independent counsel. Whereas with
the appointment by the Attorney General, there may never be any



discussion or public disparagement, and the Attorney General can
simply appoint.

Mr. GRAHAM. Well, Mr. Civiletti, in your problems with due proc-
ess is that the media and other public attention given to the issue
of appointment or the request for appointment of an independent
counsel self-taints the subject even before an investigation is com-
menced or charges filed. I don't see how in the world you avoid
that, I don't care who does the appointing. If somebody's job it is
to look at a person in high government office, why do you expect
the media not to follow that?

Mr. CIVILETTI. Well, there are enumerable examples of the De-
partment of Justice conducting investigations with grand juries of
high public officials, not necessarily those under the act, but high
public officials, about which there is no public debate, no public dis-
cussion until the charge is filed.

Now, that should be the rule, there will always be exceptions.
But that should be the rule and the standard that we are trying
to achieve, rather than the reverse.

Mr. GRAHAM. How much of the problems involved in this case
flow from the fact that the person being investigated is the Presi-
dent?

Mr. CIVILETTI. I think a lot of them do, but- -
Mr. GRAHAM. Would it be fair to say if a grand jury was inves-

tigating the President, regardless of how the appointment was had,
that would be a significant media event?

Mr. CIVILETTI. Yes.
Mr. GRAHAM. Is it fair to say, Mr. Barr, that Congress consist-

ently oversees the executive branch in its role of being a check and
balance on the executive branch through oversight hearings.

Mr. WILLIAM BARR. That is a fair-I am not sure what the point
is, though.

Mr. GRAHAM. Well, the point is, that to me, if you want to take
politics out of the statute, whoever thought of three judges made
some sense to me. We are about to abandon that. I know you have
been consistently against this process and I admire you for that,
but there is a lot of this that has to do with the fact that the sub-
ject of the investigation is the President. We have got to under-
stand that the defects in- -

Mr. DELAHUNT. Will my friend yield for just a moment?
Mr. GRAHAM. Sure.
Mr. DELAHUNT. I mean, is the gentleman yielding?
Mr. GRAHAM. Yes, absolutely.
Mr. GEKAS. Let us try to observe the request for yielding.
Mr. DEIAHUNT. No, I did, I made the request and I saw the gen-

tleman nod his head.
Mr. GRAHAM. I gladly yield.
Mr. DELAHUNT. But, I would just expand the question. I mean,

the statute clearly covers more than just the President, as I think
what we have seen in the past, whether it was Iran:contra or any
of the other independent counsels also have been appointed. So, to
focus just on an investigation of the President doesn't give our wit-
nesses a full opportunity to respond to the structure of the statute
itself.



Mr. GRAHAM. I am reclaiming my time, if I may. The point I am
trying to make is that the administration, the American Bar Asso-
ciation and mahy people in the country came up here in 1994 and
said, "We need this thing." The only thing that has happened since
then is the investigation of the President.

The reason that we have the statute to begin with is because of
what Richard Nixon did. When Richard Nixon was being inves-
tigated, he fired the folks, and we said, "that can't work." Then we
had an island of time of 2 years from 1992 to 1994, and people felt
uncomfortable not having this statute reauthorized.

One of your criticisms, Mr. Civiletti, is that there is no qualifica-
tion criteria about appointment in the statute. You don't believe it
is sufficient enough in terms of having qualifications placed upon
the people doing the investigating; is that correct?

Mr. CIVILETTI. Yes.
Mr. GRAHAM. Can you give me one example of a person you

thought wasn't qualified who was appointed under the statute?
Mr. CIVILErrI. No, because I haven't based it on individual per-

formances. None of my testimony is based on individual perform-
ances. It is based on comparison between career prosecutors and
the requirements of the statute.

Mr. GRAHAM. In the Starr investigation, how many career pros-
ecutors were on his staff?

Mr. CIVILETTI. I would guess half a dozen.
Mr. GRAHAM. Would it be fair to say that most of the people who

did the work were career prosecutors?
Mr. CIVILETTL I would say they did 95 percent of the work, is

my guess.
Mr. GRAHAM. Let us talk about scope for a moment. You start

out with a land deal, and somebody gives you a tip that some of
the characters involved in this case are about to commit perjury or
obstruct justice in a lawsuit. Under your revision of this statute,
would there be a mechanism to allow the independent counsel or
special counsel to request to continue or to change the scope of the
investigation?

Mr. CIVILETTI. Yes.
Mr. GRAHAM. Under the facts of this case, do you think that was

wise?
Mr. CIVILErrI. Yes.
Mr. GRAHAM. Mr. Barr?
Mr. WILLIAM BARR. Yes, I do.
Mr. GRAHAM. I think my time is expired.
Mr. WILLiAM BARR. Could I just follow up on that?
Mr. GRAmAM. Yes, please
Mr. WILLIAM BARR. I personally have the perspective; I share

your perspective that Ken Starr has done an admirable job. But,
that is not the issue here. The issue, it seems to me, is that- -

Mr. GRAHAM. Well, I am not so sure that is all true. But, I am
just saying that the problems seem to be with the focus of the in-
vestigation, the person investigated more than the statute, to me.
But- you have been consistent, both of you have, about criticizing
the statute. I admire that, but there seems to be a tremendous
change.



When you look at the statute, the criticisms are real, but they
are not penetrating to me, Mr. Civiletti. I think you are never
going to avoid media involvement, regardless of how the appoint-
ment is had if it is a high public official. That the criteria for selec-
tion, the reason that we haven't had anybody you can point to is
because the people in charge of selecting have done a pretty good
job.

The three judges, to me, are less political than the Attorney Gen-
eral. I do want to make it better, but I want us to be honest with
the Nation as to why we are having this debate now, not by you
all too, but by the Congress and make sure we don't over empha-
size.

Mr. WILLIAM BARR. But, Congressman, I believe as I said, there
are a couple aspects of what is political. Part of politics is a good
part, which is accountability. I don't think having an investigation
going on by someone who is not accountable and not selected by ac-
countable people is a good thing.

Second, under the IC Statute, the politics in the bad sense, make
the fundamental intervention right at the beginning, and that is,
that yct.. are heading down a criminal track right from the begin-
ning, and that is where politics comes into play under the IC.

Mr. GRAHAM. Now, tell me how is that so?
Mr. WILLIAM BARR. It is the hair trigger, it is the hair trigger.

Yes, there are Presidents that are investigated, but there are a lot
of other people who are investigated for nonsense. It goes on two
or 3 years when the thing could have been just dealt with in a few
days right up front. They are not receiving the same kind of justice
as other Americans, and that is because of politics.

Mr. GRAHAM. But, you are talking about stopping an investiga-
tion once somebody has determined, "Yes, we need to look." You
are talking about the politics of stopping, and the politics of start-
ing. Now, tell me how the politics of stopping can be improved
upon.

Mr. WILLIAM BARR. I am not sure I really understand what you
are saying. What I am saying is the decisive intervention of politics
occurs under the IC Statute when you start the juggernaut moving
down the track, where that would not happen with Tom, Dick, or
Harry. That is where politics comes into lay under the IC Statute,
and that is why people are treated unfairly.

Mr. GRAHAM. Well, I don't mean to belabor the point, but no mat-
ter how you start an investigation of a high public official, some-
body somewhere is going to stop it, is what you are saying. You
don't see stopping mechanism in this statute.

Mr. VViLLIAM BARR. No, there is an automatic start, and there is
no stopping mechanism.

Mr. GRAHAM. Okay. You are saying the Attorney General should
be able to say, "that is enough," and accept the political con-
sequences?

Mr. WILLIAM BARR. I think, first, the Attorney General can make
a decision whether something should even be handled as a criminal
matter.

Mr. GRAHAM. Well, how does it work under our current statute?
Mr. WILLIAM BARR. Well, for example, if a Cabinet Secretary is

accused of abusing something, you know, $200 worth of govern-



ment property, it is a Federal crime, even though the guy can make
reparations and in an appropriate case, resign. That is nonsense.

Mr. GRAHAM. How many nonsense cases have you been aware of
under the--

Mr. WILLIAM BARR. The majority of cases that come up under
this statute are of that type.

Mr. GRAHAM [continuing]. Are nonsense?
Mr. WILLIAM BARF,. Yes, in my opinion, should not be handled

under the Independent Counsel Statute.
Mr. GRAHAM. Why?
Mr. WILLIAM BARR. Because they can be handled up front with

common sense and judgment. They do not merit 2 to 3 years of in-
vestigation.

Mr. GRAHM. Can you give me a list of those cases?
Mr. WILLIAM BARR. I can't give you a list of- -
Mr. GRAHAM. Not now, but just give mi a letter about the cases

you think were not---
Mr. WILLiAM BARR. I will say a lot of them occurred on my watch

where-you know, I was in an election year, and I was told I re-
ceive more requests for independent counsels than all my prede-
cessors combined, and they were against Republicans, okay. But, I
think some of the cases that are going on now are nonsense.

Mr. GRAHAM. Okay, I would like some examples.
Mr. WILLIAM BARR. Well, I think the agriculture thing is way

out, went way beyond common sense, although the prosecution of
Durenburger, or the threatened prosecution of Durenburger was
excessive, in my view, as well. I think, you know, spend 2 or 3
years to decide whether Cisneros, you know-he obviously didn't
tell the whole truth in the interview. Why spend 3 years on that?
He has resigned. Those are two examples.

Mr. GEKAS. The time of the gentleman has expired and the time
of the committee has expired with respect to the votes that are
pending on the floor.

We are very, very gratified at your willingness to appear before
us and to give your testimony. It will go a long way in the final
decision made by this committee. As a matter of fact, in a side bar
conference held by the Chair and the ranking member, we have al-
ready started to cogitate some of the proposals or comments that
you have made, so we want you to leave this table knowing that
you have made an impact on the process. We thank you very much.

This committee stands in recess until 12:30 p.m., at which time
I ask the members to please come back; Mr. Graham, to please
come back, because the next panel contains one witness who has
to be back in her classroom at 1 p.m. At the request of the ranking
member, 12:35 p.m., until which we stand in recess.

[Whereupon, the subcommittee recessed, to reconvene .at 12:35
p.m., the same day.]

Mr. GEKAS. The time of the recess having expired and noting the
attendance of a hearing quorum, we shall proceed with the busi-
ness at hand.

The second panel is now taking its place at the witness table,
and it is made up of distinguished individuals who, in years past,
have contributed in one way or another to our congressional life
and to society in general. Julie Rose O'Sullivan has been a profes-
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(3) Not only did Congress not give the Se-

cret Service immunity from testifying,
Judge Johnson wrote in reference to the
United States Code, "under section 535(b),
Congress imposed a duty on all executive
branch personnel to report criminal activity
by government officers and employees to the
attorney general. . . . Secret Service em-
ployees are not only executive branch per-
sonnel subject to 535(b), but they are also
law enforcement officers."

(4) Wrote Judge Johnson: "The court is not
ultimately persuaded that a president would
put his life at risk for fear that a Secret
Service agent might be called to testify be-
fore a grand jury" on a rare occasion.

In all respects, the judge's ruling was
sound and correct.' Only Mr. Clinton's most
vapid defenders can believe that "the presi-
dency" is somehow harmed by calling upon
Secret Service agents to tell the truth about
possible felonious actions.

[From the Tampa Tribune, May 23, 1998]

SECRET SERVICE AGENTS AND THE LAW
In plenty of palaces in the backwaters of

the world, a dictator's bodyguards never tes-
tify against the boss. It is outrageous that
such an issue should even be under debate
here.

Yet the Justice Department is arguing
that Secret Service agents assigned to pro-
tect the president shouldn't be allowed to
answer questions by the special prosecutor
investigating possible obstruction of justice
in the Monica Lewinsky episode.

The White House argues that if Secret
Service agents had to tell what they might
have seen while guarding the president, it
would destroy their "relationship" with him
and damage their ability to protect him. The
president would "push the agents away,"
says Justice Department lawyer Gary
Grindler.

That assumes the president is doing things
he wouldn't want a grand jury to know
about. Requiring agents to see no evil would
require them to help obstruct justice, which
is to say make them assist their boss in the
commission of a crime. For officers sworn to
uphold the law, such a position is untenable.

Whitewater prosecutor Kenneth Starr is
right that absolutely nothing in federal law
allows for such a privilege. In our form of
government, no one is above the law. Starr
points out that federal law actually requires
employees of the executive branch to report
any evidence of a crime.

Even the president himself can be subpoe-
naed to testify. Surely his bodyguards don't
deserve more protection than he does.

If the president, in his desperation to avoid
embarrassment or worse, is allowed to turn
the Secret Service into the Silent Service,
he will have done the country a great dis-
service.

[From the Washington Times, May 26, 1998]
THE PRESIDENT'S TOUGH TIMES IN COURT

Things certainly have all been going Ken-
neth Starr's way, legally speaking, in his at-
tempts to carry out a thorough investigation
of possible perjury, subornation of perjury
and obstruction of justice by Bill Clinton,
Vernon Jordan and Monica Lewinsky.

U.S. District Judge Nora Holloway John-
son found in Mr. Starr's favor when she re-
jected the demonstrably preposterous White
House claim that conversations Mr. Clinton
had with aides Bruce Lindsey and Sidney
Blumenthal about how to deal with the
President's Lewinsky problem were covered
by executive privilege.
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Judge Johnson also came down on Mr.

Starr's side in rejecting Miss Lewinsky's
claim that Mr. Starr had made an immunity
deal with her on which he then reneged. An
appeals court last week refused to overturn
that decision, which leaves Miss Lewinsky
with the delicate task of squaring her sworn
testimony that she and Bill Clinton had no
sexual relationship with her statements on
the Linda Tripp tapes that she had indeed
had such a relationship, that she was pre-
pared to lie about it In her sworn deposition,
and that she hoped Mrs. Tripp would do the
same.

And, putting another chink in the Clin-
tons' stone wall, last week Judge Johnson
agreed with Mr. Starr that there is no legal
basis for granting a hitherto unheard of
"protective function privilege" to Secret
Service agents who guard the president, and
that the state's interest in gathering evi-
dence in a criminal case must outweigh
qualms about any damage that might be
done to the trust between a president and his
guards. Actually, Judge Johnson cut right to
the heart of the issue in the particular case
of this particular president.

"The court is not ultimately persuaded,"
wrote the judge, "that a president would put
his life at risk for fear that a Secret Service
agent might be called to testify before a
grand jury about observed conduct or over-
heard statements. . . .When people act with-
in the law, they do not ordinarily push away
those they trust or rely upon for fear that
their actions will be reported to a grand
jury .... It is not at all clear that a presi-
dent would push Secret Service protection
away if he were acting legally or even if he
were engaged in personally embarrassing
acts. Such actions are extremely unlikely to
become the subject of a grand jury investiga-
tion."

In other words, as has been suggested be-
fore in this space, a president could feel free
to do a lot of things in front of his Secret
Service detail-short of breaking the law,
that is-without conjuring up the spectre of
the grand jury. Only a president who had
broken the law would have reason to worry
that the agents guarding him might be asked
to testify against him.

President Clinton himself, clearly dis-
traught about the ruling, warned that it
would have a "chilling" effect-and went on
to commit the kind of inadvertent honesty
that may be becoming a habit (such as his
statement at his recent press conference
that he is the last person in the world who
ought to comment on the question of char-
acter). Thinking to chastise Mr. Starr for de-
manding Secret Service testimony, the
president said after the ruling, "I don't
think anyone ever thought about [Secret
Service agents testifying] because no one
ever thought that anyone would ever abuse
the responsibility that the Secret Service
has to the president and to the president's
family.... But we're living in a time which
is without precedent, where actions are
being taken without precedent, and we just
have to live with the consequences."

Mr. Clinton and his various legal problems
in a nutshell, no?

GEORGE WASHINGTON UNIVERSITY,
LAW SCHOOL,

Washington, DC, May 25, 1998.
Hon. JANET RENO,
Attorney General of the United States,
U.S. Department of Justice, Washington, DC.

DEAR MADAM ATTORNEY GENERAL: I am
writing on behalf of four former United
States Attorneys General, who have asked
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me to assist them in the on-going con-
troversy over the proposed "protective func-
tion privilege." In deference to the Court and
your office, the former Attorneys General
have been highly circumspect in their public
statements on this issue despite their strong
concerns about the proposed privilege. After
the May 22, 1998 decision by the Court, how-
ever, these concerns have become more acute
with the possible appeal of the decision re-
jecting the proposed privilege. It is to the
question of an appeal that I wish to convey
the view of former Attorneys General Wil-
liam P. Barr, Griffin B. Bell, Edwin Meese
III, and Richard L. Thornburgh.

It is the collective view of the former At-
torneys General that the decision of Chief
Judge Norma Holloway Johnson was legally
and historically well-founded. Moreover, any
appeal would likely result in an opinion that
would only magnify the precedential damage
to the Executive Branch. While Secret Serv-
ice Director Lewis Merletti has already stat-
ed his intention to appeal this matter to the
United States Supreme Court, It falls to you
and Solicitor General Seth Waxman to make
such a decision. For the reasons stated
below, the former Attorneys General encour-
age you to exercise your authority to forego
an appeal in this matter.

The former Attorneys General take no po-
sition on the merits or underlying allega-
tions of this investigation. However, the
former Attorneys General have watched the
on-going confrontation between the White
House and the Office of the Independent
Counsel with increasing unease and concern.
As the investigation becomes more em-
broiled in claims of executive privilege, the
danger of lasting and negative consequences
for both the Executive Branch and the legal
system has grown considerably, In an area
with little prior litigation, we have already
seen a series of new rulings on issues ranging
from attorney-client privilege to presi-
dential communications to civil liability of
sitting Presidents. While many of these rul-
ings were not unexpected, they constitute
significant limitations for future presidents.
Despite their unease, the former Attorneys
General have avoided any direct involvement
in the crisis and waited for the decision of
the trial court in the hope that an appeal
would not be taken after the widely antici-
pated rejection of the proposed privilege.

As you know, during their service over the
last two decades for both Democratic and
Republican administrations, the former At-
torneys General have played central roles in
the development of executive privilege prin-
ciples and advocated the rights of the Execu-
tive Branch on numerous occasions. While
strong supporters of executive privilege,
they feel equally strongly that such privilege
claims must be carefully balanced and cau-
tiously invoked in litigation. Certainly, such
claims should not suddenly emerge from the
fog and frenzy of litigation with no histor-
ical antecedent or legal precedent. In adopt-
ing such common law privileges, the Su-
preme Court relies upon "historical ante-
cedents" and evidence that the privilege is
"established" and "indelibly ensconced in
our common law." United States v. Gillock, 445
U.S. 360, 366, 368 (1980). Accordingly, common
law privileges develop slowly xithin the fed-
eral system through general acceptance and
recognition. Judge Benjamin Cardozo de-
scribed this gradual process as developing
"inch by inch" and "measured ... by dec-
ades and even centuries." Benjamin N.
Cardozo, The Nature of the Judicial Process
25 (1921).

In comparison, rather than developing a
new privilege by precedential inches, the
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proposed protective function privilege rep-
resents a great leap-in the wrong direction.
This proposed privilege was suddenly crafted
to meet the immediate demands of a crimi-
nal investigation. Rather than offering "his-
torical antecedents," the proposed privilege
would spring fully grown without prior rec-
ognition or development in the common law.
Rather than emerge through general accept-
ance, the privilege would be created amidst
sharp divisions and opposition among the
Bar and legal academics. Moreover, a protec-
tive function privilege appears to be de-
signed to permit what is expressly disavowed
in established privileges, specifically (1) a
general claim of privilege that is not di-
rectly tied to specific presidential commu-
nications or policy processes, and (2) a re-
fusal to supply information in criminal in-
quiries as a matter of common law.

Not only is there an absence of any prior
judicial recognition of this privilege, the
proposed privilege would conflict with the
traditional view of the obligations of federal
employees in supplying information in
criminal proceedings. As noted by the United
States Court of Appeals for the Eighth Cir-
cuit in In re Grand Jury Subpoena Duces
Tecuin, 112 F.3d 910, 919 (8th Cir. 1997) (citing
28 U.S.C. §535(b)(1994)) "executive branch em-
ployees, including attorneys, are under a
statutory duty to report criminal wrong-
doing by other employees to the Attorney
General." Courts have repeatedly stressed
that law enforcement personnel have an obli-
gation running to the public to disclose any
evidence of crime and the failure to do so
would be grounds for removal, or even pros-
ecution, in some circumstances.

While the proposed privilege refers to the
protective function of the Secret Service, it
is important to note that the actual physical
protection of the President, and information
relevant to* protective functions, is not at
risk of disclosure. Existing common law
privileges and statutory sources protect s.e-
curity-related information. Most security-re-
lated documents and information would be
easily shielded from disclosure under the
military and state secrets privilege. In addi-
tion to this established privilege, classifica-
tion laws impose heavy restrictions and pro-
cedures for the disclosure of such informa-
tion. Thus, the protective function privilege
would not serve any direct protective func-
tion in the withholding of sensitive informa-
tion.

Ironically, as to non-security related infor-
mation, the proposed privilege cannot pos-
sibly achieve its objective of assured con-
fidentiality since it shields only a small per-
centage of the federal employees who wit-
ness presidential communications and con-
duct. Specifically, the proposed privilege
would not prevent the identical communica-
tions from being revealed by legal staff, po-
litical staff, administrative staff, household
staff, retired security staff, or state or local
security officers. For example, in the Oval
Office, a pantry is staffed by employees who
can be (and have been) called as witnesses In
criminal investigations. As public employ-
ees, these employees must give relevant tes-
timony to criminal investigators. Likewise,
White House lawyers, secretaries, and ad-
ministrative staff can be (and have been)
called to testify in criminal investigations.
These "unprivileged" employees would hear
the same communications presumably over-
heard by Secret Service agents. Even secu-
rity staff would not be completely barred
from disclosures under a protective function
privilege. The President is often guarded by
a host of state and federal law enforcement
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personnel beyond the relatively small con-
tingent of Secret Service personnel. As a re-
sult, this proposed privilege would achieve
little in terms of added guarantees of non-
disclosure for the President but would
change much of our traditional view of the
Secret Service and its function.

In the end, all that will be achieved is an
alarming anomaly in which every public em-
ployee in the White House, from office secre-
taries to cabinet secretaries, would be re-
quired to give evidence of criminal conduct
with the sole exception of the law enforce-
ment officers stationed at the White House.
Only the personnel trained to enforce federal
law would be exempt from the most basic
fulfillment of public employment. This
would be a considerable, but hardly a com-
mendable, achievement.

The proposed privilege would be equally
unique in its invocation and application. Un-
like the standard executive privilege pro-
tecting presidential communications, the
proposed privilege would be invoked by the
Secretary of the Treasury rather than the
President of the United States. Not only
would the new privilege invest this single
cabinet officer with unique and troubling au-
thority, it allows a political appointee of a
President to create a major barrier to a
criminal investigation that is, by statute,
meant to be independent of the Executive
Branch. Morrison v. Olson, 487 U.S. 654, 661
(1988). Such exclusive and unilateral author-
ity claimed by the Secretary of the Treasury
is completely unprecedented and unantici-
pated in our history.

Even if successful on appeal, this privilege
would be secured at a tremendous and pro-
hibitive cost for the traditions of the Secret
Service. Created as a law enforcement agen-
cy, the new privilege would shift an obliga-
tion running currently to the public in favor
of an obligation running to the personal
household of the President. This creates a
unit more closely analogized to a Praetorian
or palace guard and introduces a dangerous
ambiguity for law enforcement officers. Se-
cret Service agents are law enforcement pro-
fessionals, not members of a personal house-
hold guard. Moreover, a new privilege would
create a legal morass for future cases for
other law enforcement officers. Federal law
enforcement Officers, including United
States Marshals, currently guard hundreds
of dignitaries, judges, and other officials.
The status and controlling duties of these in-
dividuals would become hopelessly and dan-
gerously ambiguous under a protective func-
tion privilege. Currently, there is a clear line
for protective personnel. Their jobs require
them to protect the physical safety of those
officials in their care but their status as law
enforcement officers require them to share
any relevant criminal evidence. This has
been a bright-line rule under which federal
enforcement personnel have served for many
decades without objection.

The common law cannot guarantee a Presi-
dent that his conduct will never be the sub-
ject of criminal investigation. However, few
Presidents have ever been the subject of
criminal allegations and even fewer have
faced criminal inquiries. The likelihood of
future court-sanctioned inquiries into either
criminal or non-criminal conduct of the
President is extremely remote. In any area
where a President may fear possible allega-
tions of criminal conduct, the chilling effect
of a criminal inquiry would be a positive, not
a negative, influence. Put simply, it is not in
the public's interest for their President to
feel comfortable discussing possible criminal
information in front of any public servant,
let alone a law enforcement officer.
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The former Attorneys General are deeply

concerned about the Inherent dangers in rec-
ognizing a special privilege for the Secret
Service. To that end, the former Attorneys
General have asked me to prepare an ainic
curiae brief opposing the privilege for their
consideration, should an appeal be taken in
this case. The immediate question, however,
rests with your evaluation of the relative
merits and costs of an appeal from the
Court's decision. There are clearly many
competing interests weighing into the deci-
sion of an appeal in the case. In making this
decision, I hope that the unique perspective
of your predecessors will assist you in the
coming days.

Respectfully,
JONATHAN TURLEY,

Professor of Law.

ELLIS ISLAND MEDALS OF HONOR
AWARDS CEREMONY

HON. DAN BURTON
OF INDIANA

IN THE HOUSE OF REPRESENTATIVES

Friday, June 19, 1998

Mr. BURTON of Indiana. Mr. Speaker, I
submit the following:

ELLIS ISLAND MEDALS OF HONOR AWARDS
CEREMONY-NECO CHAIRMAN WILLIAM
DENIS FUGAZY LEADS DRAMATIC CEREMONY
DEDICATD TO LATE MEDAL RECIPIENT, ERIC
BREINDEL AND LINDA EASTMAN MCCARTNEY
Ellis Island, NY, May 9-Standing on the

hallowed grounds of Ellis Island-the portal
through which 17 million immigrants en-
tered the United States-a cast of ethnic
Americans who have made significant con-
tributions to the life of this nation, among
them Senator George Mitchell; New York
Times photojournalist Dith Pran; College
Football's All-Time Winningest Coach Eddie
Robinson; and the U.S. Olympic Women's
Hockey Team today were presented with the
coveted Ellis Island Medal of Honor at an
emotionally uplifting ceremony.

NECO's annual medal ceremony and recep-
tion on Ellis Island in New York Harbor is
the Nation's largest celebration of ethnic
pride. This year's event was dedicated to the
memory of Eric Breindel, a 1994 Ellis Island
Medal recipient and Linda Eastman
McCartney.

Representing a rainbow of ethnic origins,
this year's recipients received their awards
in the shadow of the historic Great Hall,
where the first footsteps were taken by the
millions of immigrants who entered the U.S.
in the latter part of the nineteenth century.

"Today we honor great ethnic Americans
who, through their achievements and con-
tributions, and in the spirit of their ethnic
origins, have enriched this country and have
become role models for future generations,"
said NECO Chairman William Denis Fugazy.
"In addition, we honor the immigrant expe-
rience-those who passed through this Great
Hall decades ago, and the new immigrants
who arrive on American soil seeking oppor-
tunity."

Mr. Fugazy added, "It doesn't matter how
you got here or if you already were here.
Ellis Island is a symbol of the freedom, di-
versity and opportunity-ingredients inherent
in the fabric of this nation. Although many
recipients have no familial ties to Ellis Is-
land, their ancestors share similar histories
of struggle and hope for a better life here."

Established in 1986 by NECO, the Ellis Is-
land Medals of Honor pay tribute to the an-
cestry groups that comprise America's



sponsibility for long distance and information industry services.
Mr. Allen has also served as president of Wisconsin Bell and Illi-
nois Bell.

Mark Rosenblum has been the vice president for law and public
policy at AT&T since January 1994. He is responsible for the devel-
opment, analysis, and litigation of AT&T's position related to im-
plementation of the 1996 Telecommunications Act.

William Barr was the Attorney General of the United States dur-
ing the Bush administration. He was named executive vice presi-
dent and general counsel of GTE in June 1997.

John Shapleigh has been executive vice president of Brooks Fiber
Regulatory and Corporate Development Activities since its forma-
tion in November 1993. Brooks Fiber Properties is one of the lead-
ing competitive local exchange companies in the United States.
Prior to this, he served 3 years as commissioner of the Missouri
Public Service Commission.

Gene Kimmelman is the codirector of the Washington, DC, office
of Consumers Union, which publishes Consumer Reports magazine.
He is a recognized expert on deregulation and consumer protection
issues, particularly in the area of telecommunications. Prior to join-
ing Consumers Union, he served for 2 years as chief counsel and
staff director for the Antitrust Subcommittee of the Senate Judici-
ary Committee under my predecessor, Senator Howard Metzen-
baum from the State of Ohio.

We welcome all of you and we will start, with no particular sig-
nificance to this, to my left and your right with Mr. Allen. Good
afternoon and thank you for joining us.

We are going to try to maintain, if we could, a 5-minute rule.
That will take us roughly 25 minutes to go through the panel with
your opening statements. We will accept any written statements
that we have and make them right now a part of the record. We
would ask you to take approximately 5 minutes to make your open-
ing statement and then we will be able to have some time to move
to questions.

Mr. Allen, thank you very-much.-

PANEL CONSISTING OF BARRY K. ALLEN, EXECUTIVE VICE
PRESIDENT, AMERITECH CORP., CHICAGO, IL; MARK C.
ROSENBLUM, VICE PRESIDENT, LAW AND PUBLIC POLICY,
AT&T CORP., BASKING RIDGE, NJ; WILLIAM P. BARR, EXECU-
TIVE VICE PRESIDENT AND GENERAL COUNSEL, GTE CORP.,
WASHINGTON, DC; JOHN C. SHAPLEIGH, EXECUTIVE VICE
PRESIDENT, BROOKS FIBER PROPERTIES, INC., ST. LOUIS,
MO; AND GENE KIMMELMAN, CODIRECTOR, WASHINGTON
OFFICE, CONSUMERS UNION, WASHINGTON, DC

STATEMENT OF BARRY K. ALLEN

Mr. ALLEN. Thank you, Mr. Chairman, Senator Kohl. On behalf
of Ameritech, I appreciate the opportunity to be here today.

I would like to begin by stating the not so obvious, and that is
the Telecommunications Act of 1996 is a good law. You did your
job. We are doing ours. The problem with the law is that it has
only been half implemented, and that is the local half. To under-



stand why, we believe you have to return to the original principles
that you used when you established the law.

The first principle was to open up all telecommunications mar-
kets to full competition. At Ameritech, contrary to what you have
heard and certainly will hear today, the local markets are open. I
have a chart here I would ask you to look at. Let me just say that
this chart reflects the increase in competition in our region. Thirty-
eight companies today actively provide local service. The number of
customers that are served by those competitive companies have
grown from 41,000 at the end of last year to over 300,000 in just
8 months; 3,000 more consumers each day in our region are now
choosing a local provider other than Ameritech.

Let us look at one example, the State of Michigan. If you live vir-
tually anywhere in the State of Michigan today, you can call an-
other telephone company and change your local telephone service.
Chairman Hundt recently said that he did not know anyone who
had an alternative choice for local service. You heard him say again
today he does not know hardly anyone, so he is modifying his com-
ments a little bit. But if he would go back home to Ann Arbor,
where he was born, he would find that he has eight companies
there that would serve his local service needs. That is competition.

But unfortunately, real competition is being curtailed. Long dis-
tance companies can and do offer local service, but full competition
in long distance has been delayed. Senator DeWine, if you were in
your office in Columbus and wanted to make a call to Toledo, or
Senator Kohl, if you were in your Madison office and wanted to call
Milwaukee, British Telecom/MCI can connect and complete that
call. Ameritech cannot. I find that very, very frustrating.

To understand why that is brings us to the second basic principle
that guided the law that you wrote and passed and that was we
should rely on market forces and not Government regulation. This
is where the intent of the law is being second guessed.

There has been a propensity by the FCC and elsewhere to regu-
late our entry into long distance well beyond the original intent of
the statute. We have- worked hard to , tisfy the-FCC. Ameritech's-
most recent application for long distance in Michigan was 10,000
pages. That is longer than the Tax Code.

Last month, in response to our application, we received back the
200-page road map that you referred to later. Interestingly enough,
the congressional checklist of 14 items that we have to pass to get
into the long distance business will fit on 1 page. You referenced
the length of this document earlier, Senator DeWine, and you were
right on. It is a very detailed road map and it reflects the micro-
management and overregulation that we see today.

Congress, we do not believe, intended that, contemplated it, or
desires it. These regulations can now be used as a road map or
they can be used as a roadblock. We will file again and we will fol-
low the road map. We will dot all the i's. We will cross all the t's.
But what must be avoided is the temptation and the tendency of
the FCC to set additional hurdles. Enough is enough.

To avoid this fate will take the leadership of this committee, it
will take the leadership of the upper echelons of the FCC, the De-
partment of Justice, and it will take the leadership of the industry



as a whole to break the regulatory gridlock that we seem to be in.
To get there, here is a suggestion.

Choose a few States, like Michigan, like Illinois, where competi-
tion is in full swing. Test the waters. Let me predict, you will see
price competition, you will see innovation, you will see consumers
driving the market, not regulators. In short, you will see what Con-
gress asked for.

We are halfway there in the Ameritech region. Local competition
is a reality. Now what is required is the leadership to finish the
job. We are ready. Customers are waiting. Thank you very much.

[The prepared statement of Mr. Allen follows:]

PREPARED STATEMENT OF BARRY K. ALLEN

Mr. Chairman and members of the Subcommittee:
My name is Barry Allen. I am Executive Vice President of Ameritech Corporation.

Our operating companies provide telephone service in Illinois, Indiana, Michigan,
Ohio, and Wisconsin. I am pleased to have the opportunity to testify on the present
status of Congress's efforts to bring the benefits of competition to consumers of local
and long distance telecommunications services.

INTRODUCTION

Mr. Chairman, we hear a lot of griping about the Telecommunications Act of
1996. But Ameritech thinks Congress passed a good statute that, if fully imple-
mented, would achieve its procompetitive, deregulatory objectives. The problem is
that the Act has been only half implemented. We're here today to say that it's time
to implement the entire Act and bring the benefits of vigorous competition to con-
sumers of all telecommunications services.

The 1996 Act had two primary objectives. First, Congress sought to open up the
local telecommunications marketplace to competition by all carriers that want to
compete. Second, Congress sought to expand and enhance competition in long dis-
tance by permitting the Bell operating companies ("BOCs") to offer long distance
services. These two objectives are, of course, designed to foster a single vision-a
seamless telecommunications marketplace driven by consumer demand rather than
by regulatory design in which consumers reap the benefits of competitive prices and
a vast array of innovative product and service options.'

Congress's first objective has become a reality in Ameritech's region. The local ex-
change is now open to any carrier that wishes to provide local telecommunications
services. Indeed, more than 30 carriers already have come into the states in
Ameritech's region, and they are competing and winning away our customers in in-
creasing numbers. Ameritech also has-entered into more than 60 approved inter-
connection agreements with competing carriers, which enable these carriers to pro-
vide local service and compete on nondiscriminatory terms and conditions. These
carriers can interconnect their facilities with Ameritech's and obtain any network
elements they need at cost-based rates, or, if they prefer, they can purchase entire
services for resale from Ameritech at wholesale discounted rates. All the terms and
conditions of these agreements have been approved by the public service commis-
sions in Ameritech's region, and competitors are actively using them to provide local
service and compete for customers.

Unfortunately, a different story must be told about the status of Congress's second
objective-the Bell operating companies' entry into long distance and the invig-
orated long distance competition it is certain to bring. There has been no movement
on this front. Ameritech, of course, stands ready to provide the benefits of additional
competition to long distance customers in its region. Indeed, Ameritech was ready
years ago, as the Department of Justice and FCC recognized when they endorsed
our Customers First plan. Ameritech supported the 1996 Act because it provided a
clear roadmap for dismantling the barriers to entry that hampered the full flowering
of competition in all telecommunications markets. And we had every reason to be-
lieve that, by this time, Ameritech would be bringing the benefits of vigorous com-

'As the Conference Report put it, the purpose of the 1996 Act was "to provide for a procom.
petitive, de-regulatory national policy framework designed to accelerate rapidly private sector
deployment of advanced telecommunications and information technologies and services to all
Americans by openingall telecommunications markets to competition." H.R. Conf. Rep. No. 104-
458, 104th Cong., 2d Sess. 113 (1996) (emphasis added).



petition to long distance customers. Yet, more than a year and a half after passage
of the Act, we remain on the sidelines.

Frankly, we're frustrated. Congress passed a fine statute, in which we read this
message: "If you open up your local exchange markets to competition, you will have
a right to compete in long distance." That's not a complicated message, and there
need not be armies of lawyers fighting over its meaning. We've met our part of the
bargain. We have opened our local exchanges to competition, expending enormous
resources to comply with every statutory requirement and the numerous additional
nonstatutory requirements imposed by the FCC after passage of the 1996 Act. As
a result, competing carriers are free to compete for customers in our region and
many are actively doing so. It is time to satisfy the second objective of the 1996 Act
and permit us to bring competitive prices, innovative services and products, and
consumer choice to long distance customers in our region.

Mr. Chairman, passage of the 1996 Act represented Congress's understanding
that competition for telecommunications services is a good thing. Such competition
is developing rapidly in the local exchange market in Ameritech's region, limited
only by the business, strategic and litigation decisions of competing carriers.2 If you
want to quicken the pace at which competing carriers offer local exchange services,
you can best do so by sending a signal to the FCC that it's time to stop imposing
new regulatory preconditions to competition-that it's time to open all markets to
competition by permitting BOCs like Ameritech to compete in long distance. Once
we have the ability to 'compete for both local and long distance customers, the long
distance companies will direct their enormous resources toward competing for local
customers rather than keeping BOCs like Ameritech out of the long distance busi-
ness. There is nothing to gain-and a great deal to be lost-by waiting. Let us com-
pete in long distance, and we guarantee that the benefits-for all consumers of tele-
communications services-will be obvious.

THE LOCAL EXCHANGE IS OPEN TO COMPETITION

The 1996 Act conditions BOC entry into long distance on the opening of the local
exchange to entry by competing carriers. The local exchange in each of the states
in Ameritech's region is open to competition-the culmination of extensive efforts by
Ameritech, Congress, state legislatures, and federal and state agencies. This did not
occur overnight. Nor did it occur without the inevitable operational and technical
problems that were to be expected in such a complex undertaking. But Ameritech
devoted enormous resources to the resolution of those problems-as well as to the
task of meeting the numerous additional regulatory preconditions to BOC entry into
long distance that the FCC created following passage of the 1996 Act. And let me
assure you that, as a result of these efforts, the local market is open in a manner
that permits competitive entry, and such entry is taking place at an accelerating
pace.

Ameritech began preparing for local competition well before passage of the 1996
Act. In its pioneering Customers First- pla-- announced in March 1993, Ameritech
voluntarily implemented much of what the 1996 Act was later to require. Customers
First--developed in consultation and cooperation with the FCC and DOJ-proposed
a trial removal of all barriers to competition in the provision of both local andlong
distance services in the Chicago and Grand Rapids areas. As part of Customers
First, Ameritech began unbundling its network and established a business unit fo-
cused exclusively on helping competing carriers process orders and establish service.
For that reason, we were well positioned to move quickly after passage of the Act
to further open up the local exchange to competition by all carriers.

State legislatures and public service commissions in Ameritech's region also fore-
saw and helped foster a competitive local exchange prior to the 1996 Act. For exam-
ple, as early as 1986, the Illinois General Assembly revised the Illinois tele-
communications laws to encourage local exchange competition.3 Recognizing such
measures, the Senate Commerce Committee highlighted Illinois as one of the states
that had "taken steps to open the local networks of telephone companies." 4 Subse-
quently, in 1995, the Illinois Commerce Commission approved Ameritech Illinois'

2 Proof of this openness may be found on Wall Street, where the market is racing to fund the
growth of new local competitors. A recent Bear Stearns report reveals that over $9.4 billion of
the $11.7 billion invested in selected competitors since 1992 has poured in over the last year
a:,d a half. This rocketing investment speaks volumes about the market's perception of the abil-
ity of new entrants to compete.

See 220 ILCS 5/13-103(b).4 Senate Commerce, Science, and Transportation Committee Report on S. 1822, "Communica-
tions Act of 1994," 103d Cong., 2d Sess. 5 (Sept. 14, 1994).
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proposal to unbundle its network. 5 Similarly, the Michigan legislature substantially
revised that state's telecommunications laws in 1991 and again in 1995 to promote
local competition in the provision of telecommunications services. 6

Once the 1996 Act was passed, Ameritech redoubled its efforts to open up its ter-
ritory to local competition. Among other things, it entered into more than 60 inter-
connection agreements with competing carriers; unbundled its local network, mak-
ing its network elements, products, and services available to all takers on a non-
discriminatory basis, at competitive rates, and on terms and conditions consistent
with the Act; and expanded its operations, hiring hundreds of personnel and devel-
o ing new systems and software to process orders from competing carriers. Today

ose efforts are bearing fruit in the region Ameritech serves, particularly in Michi-
gan and Illinois. As I noted earlier, there are more than 30 active competitors in
Ameritech's region, and these carriers are rapidly expanding their operations
throughout the region, particularly in the more populous areas.

Moreover, competing carriers are using all three statutory paths to enter the local
exchange market-interconnection of their facilities with Ameritech's network, pur-
chase of unbundled network elements, and resale of Ameritech's services. The extent
of interconnection is indicated by Attachment A, which shows the number of end-
office integration trunks that competing carriers have purchased from Ameritech,
each of which is capable of handling 15 individual lines. Thus, for example, compet-
ing carriers currently have interconnection capability to serve approximately
334,000 lines in Michigan, 586,000 in Illinois, andover 1.1 million regionwide. The
extent of entry via unbundled network elements is indicated by Attachment B. As
of August 31, 1997, approximately 50,000 loops had been sold in Illinois and Michi-
gan alone. As for resale, Attachment C proves that growth in resold lines has been
dramatic over the past several months and shows no signs of abating: as of August
31, 1997, over 250,000 lines (not including more than 100,000 Centrex lines) had
been resold in Ameritech's region. Moreover, as indicated by Attachment D, competi-
tors are serving customers in nearly every wire center in Illinois and Michigan.

There is plenty of additional evidence that the local exchanges in the region
Ameritech serves are open to competition. According to information supplied by
Ameritech's competitors themselves, they will have deployed 47 switches in the re-
gion by the end of 1997 and at least 97 switches by the end of 1998. Each of these
switches will have the capacity to serve up to 80,000 lines. Thus, Ameritech's com-
petitors will have the switching capability to serve approximately 3.75 million lines
this year, a number that will skyrocket to over 7.75 million lines by the end of next
year.

What do all these statistics mean? They mean that the local exchanges in the re-
gion that Ameritech serves are open to competition. They mean that other carriers
can compete to provide telephone service to every customer in our region-if they
choose to do so. And they mean that competing carriers in fact are taking advantage
of this open market opportunity tocapture local service customers and to position
themselves to do s, at an ever increasing rate in the future. Indeed, as of August
31, 1997, competitors were serving approximately 120,000 lines in Michigan,
130,000 lines in Illinois, and over 300,000 lines regionwide. See Attachment E.

Mr. Chairman, Ameritech recognizes that those who want to put off indefinitely
the attainment of Conress's goal of opening all markets to additional competition
will say that Ameritech's entry into long distance is still premature. After all, they
will suggest, didn't the FCC recently conclude that there remain certain deficiencies
in Ameritech's operations support systems and in the implementation of perform-
ance standards for competitor access to those systems? I have three responses to
these steadfast supporters of a regulated telecommunications marketplace. First,
due to its bureaucratic rules, the FCC made its decision based on historical, not cur-
rent, data. Second, the FCC simply ignored the Michigan Public Service Commis-
sion's finding that Ameritech had unconditionally satisfied 11 items of the 14-item
competitive checklist prescribed by Congress and that Ameritech could satisfy the
remaining requirements before the FCC made a final determination on Ameritech's
application. Finally, and most important, common sense establishes that the local
exchanges in Ameritech's region are open to competitive entry. For, if the local mar-
kets were not open to competitive entry, how did more than 30 competing carriers
(including the most vociferous advocates of the "prematurity" theory) enter the mar-
ket in Ameritech's region and commence the provision of local telephone service?

5 lllinois Bell Telephone Company: Proposed introduction of a trial of Ameritech's Customers
First Plan in Illinois, No. 94-0096, and related Nos. 94-0117, 94-0146, 94-0301, Order, at 47
(Ill. Commerce Comm'n April 7, 1995).6 See Mich. Comp. Laws §§484.2101 to 484.2605.



CONSUMERS ARE TIlE REAL VICTIMS OF DELAY IN OPENING LONG DISTANCE SERVICES
TO ADDITIONAL COMPETITION

The 1996 Act says that Ameritech may provide long distance services in any state
in its region once the local exchange in that state is open to competition. Yet, de-
spite the fact that Ameritech demonstrably has opened the local exchanges in its
region to competition, Ameritech is still waiting for the opportunity to service its
first in-region wireline long distance customer. But before looking into why
Congress s goals have been thwarted, we should keep in mind the real victim of
legal barriers to long distance competition-the American consumer.

The long distance market has long been dominated by a triumvirate of entrenched
carriers-AT&T, British Telecom/MCI, and Sprint. Congress recognized that a BOC
like Ameritech, with its experience, resources, and technological know-how, is
uniquely poised to provide vigorous new competition in the long distance market.
Ameritech's entry will stimulate competitive pricing, new and innovative product op-
tions for consumers, and a race among carriers to provide superior customer service
and convenience. Moreover, Ameritech will bring these benefits to a broader range
of consumers than the big-volume, high-margin customers targeted by the long dis-
tance giants. As economist Marius Schwartz recently explained in his testimony on
behalf of the Department of Justice, a BOC, such as Ameritech, "is unusually well
placed" to provide "more competition in long-distance services" to "residential and
ow-volume business customers." 7

Furthermore, Ameritech will enter the long distance market with a zero market
share. Ameritech will have no choice but to adopt procompetitive strategies---offer-
ing consumers one-stop shopping with more and better services at competitive
prices-if it wishes to win customers away from the entrenched long distance car-
riers. This in turn will force the existing long distance carriers to adopt more pro-
consumer strategies to protect their customer base. Whichever carriers prove to be
most effective, the sure winners in this struggle will be consumers. Their enjoyment
of the fruits of competition should not be further delayed by regulatory gridlock.

TilE DELAY IN DISMANTLING TIE BARRIERS TO COMPETITION IN LONG DISTANCE: A
FAILURE TO FOLLOW TIlE CONGRESSIONAL ROADMAP

Mr. Chairman, in February 1996-shortly after the 1996 Act went into effect-
the FCC said this in connection with Ameritech's Customers First plan: "Ameritech,
in concert with the Illinois and Michigan commissions, has taken steps to remove
the most significant barriers to competitive entry in exchange and access markets."
The FCC continued: "The evidence also indicates that competitive carriers with sub-
stantial capacity and a track record of successful competition in other markets have
begun to interconnect with Ameritech's local network within the Chicago and Grand
Rapids LATAs, and to offer competing exchange and access services.", And, as I in-
dicated earlier, during the one and one-half years since the Act was passed-and
since the FCC made these statements-the market-opening initiatives of Ameritech,
as well as the local exchange services being offered by Ameritech's competitors, have
dramatically increased. Under these circumstances, it simply defies common sense
to suggest that Ameritech has failed to open the local exchange markets in its re-
gion to competition.

Yet, as you know, last month the FCC denied the application of Ameritech Michi-
gan to provide long distance services. It is true, of course, that the Commission
praised Ameritech's efforts to comply with the Act and open its local exchange to
competition. As Chairman Hundt put it, "I recognize and a plaud the steps that
Ameritech and the State of Michigan have taken to open the local market in Michi-
gan to competition," 9 But Ameritech is not seeking plaudits for its efforts. It is seek-
ing the opportunity-an opportunity to which it has devoted itself since long before
passage of the 1996 Act-to provide consumers in its region with the benefits of ad-
ditional competition in both local and long distance services. And the critical ques-
tion is why--despite Ameritech's intense, longstanding effor-s-consumers in
Ameritech's region continue to be deprived of those benefits.

7 DOJ Evaluation, Aeplication of SBC to Provide In-Region, InterLATA Services in Oklahoma
("DOJ SBC Evaluation ), 9 61.

8 In the matter of Ameritech Operating Companies, FCC 96-58, 11 F.C.C.R. 14028 (Feb. 15,
1996).

9 In the Matter of Application of Ameritech Michigan Pursuant to Secti, 271 of the Commu-
nications Act of 1934, as amended, To Provide In-Region, InterLATA Services in Michigan, CC
Docket No. 97-137, FCC 97-298, Memorandum Opinion and Order ("Ameritech Section 271
Order"), p. 201 (Aug. 19, 1997) (Statement of Chairman Hundt).
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Ameritech is convinced that the failure to achieve full and fair competition in all
telecommunications services cannot be attributed to fundamental flaws in the 1996
Act. The root of the problem, we believe, is that those who benefit from maintaining
legal barriers to long distance entry refuse to accept the straightforward criteria
that Congress established for determining the timing of BOC entry into long dis-
tance services. In concrete terms, when Ameritech Michigan filed its application to
provide long distance services, the carriers that would benefit most from the status
quo flooded the Commission with a host of objections that were irrelevant to-in-
deed flatly inconsistent with-the roadmap for long distance entry prescribed by
Confess. In addition, while we commend the FCC's recent attempt to provide the
BOCs with a roadmap to long distance entry, we believe that in assessing future
long distance applications the FCC must adhere more closely to the deregulatory
purpose and structure of the long distance entry roadmap that Congress itself has
established. Let me give a few examples.

Impermissible "metric" tests: The most common refrain of competitors in response
to Ameritech Michigan's long distance application was that Ameritech should be de-
nied entry into the long distance business until local competition had reached some
undefined level vaguely characterized as "fully effective local competition." But Con-
gress rejected proposals to incorporate such a "metric" test into the Act.' 0 As the
Department of Justice has explained, "Iallthough Congrs- required that local mar-
kets be open to competition before BOC long distance entry," Congress made clear
that BOC entry need not wait "until local competition has become fully effective." '
Rather, Congress specifically "envisioned a transitional period after entry before
local competition became fully effective." 12 As Congress properly recognized, impos-
ing a "metric" test for BOC entry into long distance would place control over the
timing of BOC entry-and the benefits to consumers from additional competition
from such entry-in the hands of carriers seeking to limit the scope of competition.
In short, under the Act, the key to BOC entry into long distance is not the amount
of competition, but the opportunity to compete, in local exchange services. And, as
I have demonstrated, competing carriers now have that opportunity, and are taking
advantage of it daily to compete for customers in Ameritech's region.

Undaunted by the 1996 Act, Ameritech's competitors reiterate their pre-Act com-
plaint that, absent a "metric" test, Ameritech might be tempted to engage in anti-
competitive conduct that would somehow harm long distance providers like AT&T
and British Telecom/MCI. To begin with, it is absurd to suggest that an entrant like
Ameritech poses any threat to the entrenched long distance providers that still con-
trol more than three-quarters of the long distance market. In any event, had the
long distance providers read the 1996 Act, they would have noticed that Congress
established a pervasive regulatory scheme, including a separate subsidiary require-
ment, to protect against any risk that Ameritech's entry into long distance could
cause competitive harm during any transitional period before local competition be-
came fully effective. As the Department of Justice has observed, the statutory safe-
guards- (which have been augmented by elaborate FCC regulatory safeguards)
"would have been unnecessary if Congress had wished to require fully competitive
local markets as a precondition to long distance entry." 13

Ameritech is pleased that, to date, the FCC appears to have resisted competitor
attempts to revive a "metric" test that Congress specifically rejected.' 4 However,
regulators are human, and competitor efforts to rewrite the Act are unceasing. Con-
gress therefore should send a clear signal to the Commission that it should continue
to resist the metric test mentality that drives all objections to Ameritech's efforts
to bring the benefits of additional competition in long distance services to consumers
in its five-state region.

Impermissible attempts to "jump-start" local competition by ignoring the statutory
differences between resale and network elements: It bears repeating that Ameritech
is entitled to bring the benefits of additional long distance competition to consumers

10See, e.g., 141 Cong. Rec. S8321-22 (daily ed. June 14, 1995); 141 Cong. Rec. H8454 (daily
ed. Aug. 4, 1995).

1 3DOJ SBC Evaluation, p. 44 & n. 53
12DOJ SBC Evaluation, p. 44 & n. 53.
3 DOJ SBC Evaluation, p. 44 & n. 53.
141n the Matter of Implementation of the Non-Accounting Safeguards of Sections 271 and 272

of the Communications Act of 1934, as Amended, CC Docket No. 96-149, FCC 97-222, Second
Order on Reconsideration (rel. June 24, 1997) 15 ("Congress recognized that section 271(dX3)
approval might be granted in a particular state before the local exchange market in that state
became fully competitive and, Congress chose 'to respond to the concerns about anticompetitive
discrimination and cost-shifting that arise when a BOC enters the interLATA services market
in an in-region state in which the local exchange market is not yet fully competitive
through the structural requirement of a separate affiliate'"'.



in the states in the region that it serves once it has opened the local exchanges in
those states to competition. And it is simply irrefutable that the Michigan local ex-
change is open to competition. Nonetheless, Ameritech recognizes that-despite its
market-opening efforts and the demonstrable transformation in the competitive
landscape of the local exchange in Michigan-the amount of local competition may
not rise to the level that many observers anticipated. But, Mr. Chairman, the in-
vestment, strategic and litigation decisions of other carriers are not within
Ameritech's control. And it is clear that many of the major carriers, like AT&T and
British Telecom/MCI, have adopted entry strategies that depend upon the success
of their efforts to persuade the FCC to deny any BOC long distance application until
that BOC permits the long distance carriers to enter the local exchange market on
terms and conditions that are actually contrary to those prescribed by Congress in
the 1996 Act.

For example, the Act permits a competing carrier to obtain for resale the end-to-
end service that Ameritech provides to its retail customers, but mandates that the
competing carrier pay for that service at the wholesale price prescribed by the Act.
By contrast, if a competing carrier wants to provide its own service over a network
that it constructs or designs to provide that service, it may acquire unbundled net-
work elements from Ameritech for that purpose at cost-based prices.' - The major
long distance carriers, however, are unwilling to accept the rules of entry that Con-
gress prescribed. Rather, they have made clear to the FCC that it can expect them
to commence large-scale entry into the local service market only if they obtain by
regulatory fiat what the Act prohibits-namely, end-to-end service for resale at
unbundled network element prices rather than the wholesale prices mandated by
the Act.

Thus, the major long distance carriers are biding their time, salivating at the
prospect of successfully gamig Congress' pricing regime and entering the local ex-
change market for a song, instead of at the competitive rates mandated by the Act.
AT&T Vice Chairman John Zeglis made this clear in remarks to the investment
community earlier this year, crowing that, in Pennsylvania for example, persuading
the FCC to eliminate the pricing distinction between resale and unbundled network
elements would enable AT&T to capture "a $33.50 revenue stream for $16.03 cost
of goods sold, a discount of 52 percent"-more than double the wholesale discount
for resale services authorized by the Act and the Pennsylvania state commission.16

What is remarkable is that the major long distance carriers have, to date, been
successful in persuading the FCC to ignore the critical statutory distinction between
local entry via resale and local entry via unbundled network elements. The "virtual
resale" gambit described by AT&T's Vice Chairman is directly contrary to the Act's
pricing regime. As the federal court of appeals for the Eighth Circuit recently ruled,
the- statutory- provisions governing -competitor entry through- the purchase of
unbundled network elements require the competitor to make an up-front investment
in those facilities and take on a number of business risks that are not involved in
the purchase of ready-made services for resale. Allowing carriers to purchase for re-
sale Ameritech's end-to-end service at unbundled network element rates-and there-
by avoid the accompanying up-front investment and business risks-is a plain viola-
tion of the Act, and Ameritech is confident that AT&T's "virtual resale" ploy will
be rejected by the courts.

Moreover, the FCC's endorsement of AT&T's attempt to circumvent the Act en-
dangers the development of any form of competitive entry and discourages invest-
ment by anyone in this country's telecommunications networks.

And this is not just a BOC talking. Time Warner, a facilities-based potential com-
petitor of both Ameritech and AT&T, recently warned that the impermissible "vir-
tual resale" strategy being pursued by AT&T and British Telecom/MCI (with the
support, to date, of the FCC) would give those carriers an unfair advantage over
competitors like Time Warner by permitting them to "obtain the more favorable net-
work element prices while'avoiding the risks associated with purchase of unbundled
network elements." Time Warner also cautioned that permitting AT&T, British
Telecom/MCI and others to disregard the rules of entry established by Congress
would discourage[] investment in alternative networks which, over the long-term,

'5Compare Section 252(dXl) (pricing of unbundled network elements) with Section 252(dX3)
(pricing of resold services).

16AT&T Investment Community Meeting Transcript at 4 (March 3, 1997).
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will be the most significant competition to ILECs [incumbent local exchange car-
riers]." 17

Ameritech can understand the FCC's desire to increase the pace of competition
in local exchange service. But yielding to long distance carrier pressure to adopt
"jump-start" strategies that violate the Act is not an appropriate way to achieve that
goal. Rather, the Commission can properly accelerate the efforts of AT&T, British
Telecom/MCI and other long distance carriers to contend for Ameritech's local serv-
ice customers by permitting Ameritech to contend for their long distance customers.

Impermissible encroachment on state jurisdiction: In establishing the roadmap for
opening all telecommunications markets to additional competition, Congress sought
a careful balance between state and federal interests. In denying Ameritech Michi-
gan's long distance application, however, the FCC has indicated that, in at least two
respects, it does not consider itself bound by the jurisdictional lines drawn by Con-
gress.

First, Congress authorized state commissions to determine whether interconnec-
tion agreements adopted following arbitration between competing carriers satisfy
the requirements of the Act. The FCC, however, has said that, in ruling on a BOC's
long distance application, it is free to reject the state commission's determination
that the terms and conditions in the interconnection agreements between a BOC
and its competitors, including performance standards adopted by a state commission
in an arbitration decision, comply with the standards prescribed by Congress.' 8 This
is simply unacceptable! The 1996 Act was designed to accelerate the pace at which
all markets, including the long distance market, would be open to additional com-
petition. This goal can never be achieved if opponents of BOC entry into long dis-
tance are permitted to relitigate issues that state commissions have resolved pursu-
ant to the authority vested in them by Congress.

Second, Congress gave the state commissions, not the FCC, jurisdiction to deter-
mine the prices that a BOC charges its competitors for access to local telephone fa-
cilities. And the United States Court of Appeals for the Eighth Circuit recently con-
firmed that Congress meant what it said, and vacated FCC rules in which the Com-
mission asserted authority to determine the rates involved in the implementation
of the local competition provisions of the Act. However, in denying Ameritech Michi-
gan's long distance application, the FCC indicated that, even if a state commission
sets prices that it finds comply with the cost-based standards in the Act, the Com-
mission will nonetheless reject a BOC long distance application unless those prices
satisfy the FCC's preferences regarding appropriate pricing standards. Again, the
FCC's refusal to accept the Congressional scheme is unacceptable. It laces BOCs
in an untenable Catch-22 between the state commissions and the FC, and erects
a completely unauthorized regulatory barrier to'increased competition in long dis-
tance services.

Excessive micro-management of the deregulatory scheme established by Congress:
In denying Ameritech Michigan's long distance application, the FCC concluded that
Ameritech Michigan came up short with regard to certain operational and perform-
ance matters. Due to the Commission's procedures, some of its findings are attrib-
utable to its reliance on stale information-and Ameritech is confident that the in-
formation it will provide the Commission in connection with its next long distance
application will establish beyond dispute that Ameritech's operational support sys-
tems and performance record satisfy the requirements of the Act. It should come
as no surprise, however, that Ameritech disagrees with the Commission's finding on
other operational and performance issues that the record was insufficient to support
Ameritech's position.

Nevertheless, we want to commend the Commission for its attempt to provide
Ameritech with a "roadmap" of the agency's expectations with respect to future long
distance applications. And, given its intensive, longstanding efforts to open all mar-
kets to additional competition, Ameritech is confident that--despite the FCC's per-
haps over-zealous attempt in its 200 page "roadmap" to regulate in minute detail
all aspects of the post-entry relationships between a BOC and its competitors-
Ameritech's efforts to enter the long distance business will soon be rewarded.

But as any navigator knows, a map that is too crowded with detail is a confusing
(if not misleading) guide, and too many potholes make a road impassable. And we
want to say forcefully today that enough is enough. Once we comply with the FCC's
current roadmap, we should not face-the next time we apply for long distance-au-
th-orizati6-n-a new set-6f obstacles in-a shiftFng regiilatory maze. Basic fairness dic-

"7Comments of the Ohio Cable Telecommunications Association and Time Warner Commu-
nications of Ohio, L.P., Pub. Util. Comm'n of Ohio, Case No. 96-922-TP-UNC, at 4, 6 (Aug.
25, 1997).

"'Ameritech Section 271 Order, 1 142.
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tates that the BOCs are entitled to know what they are expected to establish to gain
entry into the long distance market. Moreover, given the number of regulatory hur-
dles that the FCC has added to the straightforward checklist requirements imposed
by Congress, there inevitably will be some imperfections in performance and some
disagreements between the BOCs and their competitors arising out of the inter-
connection process. But Congress intended this to be a reasonable process, not a
game of "gotcha!" by Commission bureaucrats, and Congress surely did not intend
to delay long distance entry until the BOCs obtained a seal of approval from their
competitors. Therefore, Ameritech strongly encourages Congress to send a clear sig-
nal to the Commission that, at a minimum, no new regulatory roadblocks be placed
on the road to long distance competition, and that the numerous existing regulatory
requirements be applied with common sense to new commercial relationships be-
tween the BOCs and their competitors in the ever evolving telecommunications mar-
ketplace.

THE SOLUTION: LET AMERITECH IN AND GIVE COMPETITION A CHANCE

So long as Ameritech is kept out of long distance, consumers of long distance serv-
ices will be deprived of the benefits of enhanced competition. Community and con-
sumer groups in Ameritech's region have recognized this. In Michigan, for example,
the United Homeowners Association wrote to the FCC that "Ihiomeowners in Michi-
gan should not have to wait any longer to realize the benefits of meaningful com-
petition in the long distance market." 9 And the National Association of Commis-
sioners for Women wrote that "Ameritech's entry into the long distance market will
mean lower rates and better service for consumers in Michigan." 20 Despite these un-
questionable benefits, the long distance giants vigorously oppose BOC entry because
they fear competition. They want to maintain their stranglehold over the provision
of long distance services for as long as possible while they skim the cream from the
local market.

Mr. Chairman, we recognize that you are hearing today a variety of viewpoints
on this subject. You may be wondering who is right: Will BOC entry into long dis-
tance, as Ameritech believes, accelerate competition in all telecommunications mar-
kets, bringing untold benefits to consumers? Or will it bring, as Ameritech's com-
petitors and other naysayers contend, undefined disasters?

We think Congress clearly chose the first approach in passing the 1996 Act. And
there is only one way to tell whether Congress got it right or wrong-experience,
a method of dispute resolution that is inestimably more valuable than the quibbles
of lawyers and bureaucratic regulators. We urge Congress to tell the FCC: "Instead
of erecting additional obstacles, let Ameritech demonstrate the impact of competi-
tion. If Ameritech's entry into long distance leads to a retreat from open competition
in the local exchange, you have the authority to withdraw its authorization. But
let's not foil the purpose of the 1996 Act-accelerated competition in all tele-
communications markets-before it has had a decent chance to be realized."

Ameritech's competitors, of course, will complain that there is a risk that
Ameritech may attempt to close its open markets after it is allowed into long dis-
tance. But I can assure you that Ameritech is committed to competition, and, in any
event, Congress-has already dealt with-that risk by including safeguards in the 1996
Act that address it effectively. First, Ameritech cannot refuse to interconnect with
competing carriers because the Act mandates that BOCs provide access and inter-
connection to all requesting carriers. Second, this access and interconnection cannot
be inferior in quality to that which Ameritech enjoys because the Act requires that
it be nondiscriminatory. Third, Ameritech cannot charge these carriers
supracompetitive prices because the Act requires cost-based prices that must be ap-
proved by the state commissions. Fourth, Ameritech cannot play dirty tricks on its
competitors because the Act provides for severe penalties if a BOC tries to do so.
Moreover, these protections are shored up by overlapping safeguards in state tele-
communications laws and regulations, effectively removing any ability that a BOC
might have to engage in anticompetitive conduct.

Moreover, these requirements are not abstractions. They are embodied iif concrete
contracts between Ameritech and its competitors, each of which provides for detailed
performance measures and reports, as well as specific remedies for noncompliance.
The state commissions have abundant authority to monitor and enforce Ameritech's
compliance with these agrmments: Andof course, the- competing carriers-them--

"9Comment on Application of Ameritech Michigan to Provide In-Region, InterLATA Services
in Michigan, p. 2 (June 10, 1997).2OComment on Application of Ameritech Michigan to Provide In-Region, InterLATA Services
in Michigan, p. 1 (June 10, 1997).



selves, armed with their battalions of lawyers, will monitor Ameritech like hawks,
readily detecting any shortcomings and flying to the enforcing bodies with any
grievances. There is simply no way that Ameritech, even if it so desired, could block
or obstruct competition in the local exchange. To the contrary, the 1996 Act has
cleared an unobstructed path for any carrier that wishes to compete.

Ameritech has been working for years for the opportunity to prove that freedom
to compete will benefit, not harm, consumers. Congress, too, worked for years to de-
velop a process by which that purpose could be achieved, and it passed a statute
to facilitate it. We respect the efforts of the FCC to carry out its responsibility under
the Act, but we think that in the course of doing so it may have lost sight of the
Act's deregulatory purpose. Just one of the FCC's many orders pursuant to the Act
(its First Report and Order in Docket 96-98) contains well over 1,400 paragraphs.

Enough ink has been spilled and enough attorney hours have been accumulated.
It is time to clear away the fog and let the refreshing air of competition perform
its curative role, as Congress intended by passing the 1996 Act. Local exchange com-
petition is developing rapidly in Ameritech's region. All carriers wishing to compete
are free to do so on the reasonable and nondiscriminatory terms that Congress in-
corporated in the 1996 Act. Local exchange competition can be pushed into still
higher gear by letting Ameritech into long distance. Once we are actively competing
for long distance customers, by offering attractive service packages and other con-
sumer benefits, the long distance giants will rush into the local exchange market-
place like bears after honey. Ameritech's entry into long distance should not be held
hostage to the business decisions of its competitors. Nor should long distance cus-
tomers be deprived of the competitive prices, innovative services, and creative pack-
aging that Ameritech's entry will bring, simply because Ameritech's competitors are
adept at manipulating the regulatory process. Ameritech's local exchange markets
are open to competition, and, pardon the expression, Ameritech is reazly to rumble
with the big guys.

CONCLUSION

Mr. Chairman, on behalf of Ameritech, I want to thank you and the members of
this Subcommittee for the opportunity to testify today. Ameritech applauds the
measures that- Congress has taken to propel competition forward in the tele-
communications industry. And I urge Congress today to continue to show this lead-
ership in promoting competition in all telecommunications services by sending a
clear signal to the FCC that it should (1) take a common sense deregulatory ap-
proach to all BOC long distance applications; (2) apply standards to those applica-
tions that will encourage more Icompetition and more investment, which in turn will
produce more jobs, more innovative services and more consumer choice; and (3) im-
Element immediately Congrss' mandate that there be new competitive entry in
both the local exchange and long distance markets.
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Ameritech Illinois end-office integration trunks
dedicated to exchanging local traffic with competitors
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Ameritech Michigan end-office integration trunks
dedicated to exchanging local traffic with competitors
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Ameritech 5-state region end-office integration trunks
dedicated to exchanging local traffic with competitors
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Ameritech Illinois unbundled loops leased to competitors
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Ameritech Michigan unbundled loops leased to competitors
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Ameritech 5-state region: unbundled loops leased to competitors
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Ameritech Illinois lines sold to competitors for resale
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Ameritech Michigan lines sold to competitors for resale
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Ameritech 5-state region: lines sold to competitors for resale
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Ameritech is provisioning lines to competitors in most
of its wire centers
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Competitor lines in the Ameritech region
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Senator DEWINE. Mr. Rosenblum.

STATEMENT OF MARK C. ROSENBLUM
Mr. ROSENBLUM. Thank you, Mr. Chairman, members of the sub-

committee. AT&T appreciates the invitation to participate today
and we very much welcome the subcommittee's interest and par-
ticipation in the important process of bringing local telephone com-
petition to American consumers, which we think is the primary
goal of the 1996 Telecom Act.

The most significant fact today is that about 19 months after the
act passed, the monopoly local telephone companies still control
about 99 percent of their local markets and that does mean that
virtually no American customers today have a choice of who pro-
vides their local telephone service.

Senator DEWINE. Mr. Rosenblum, could you just pull that micro-
phone a little closer? You have to really get into it.

Senator SPECTER. Mr. Chairman, might I make just one com-
ment?

Senator DEWINE. Yes, sir. Senator Specter.
Senator SPECTER. I want you to know that the absence of more

members here does not indicate a lack of interest in this subject.
I regret that we cannot stay. We have the Governmental Affairs
hearing, which is right down the hall.

I commend our distinguished chairman and ranking member for
scheduling this hearing on this very, very important subject. Some-
times there is an inference, because there are not very many Sen-
ators here, that there is no concern about what is going on, but
there is a lot of concern. We will be working with staff and review-
ing the record and staying abreast of this very important issue. I
just wanted to make that brief comment and I join my colleagues
in thanking you for coming here.

Senator DEWINE. Thank you very much. That is a point certainly
very well taken.

Mr. Rosenblum.
Mr. ROSENBLUM. Thank you. I will try to speak up.
The question with the 99 percent control of the local markets

still in the hands of the local monopolies is why is competition not
developing more quickly and we have some views on that. The first
and probably strongest view, and in this regard, I agree with Mr.
Allen, it is not the fault of the Telecommunications Act. We do not
think there is any flaw in the act. We supported it when it was
signed. We still support it today. The law that Congress crafted
sets a clear and a Fair national policy that sweeps away the legal
barriers to local competition and sets the economic conditions that
we think would promote feasible entry by local providers.

By the same token, we think the FCC and the Justice Depart-
ment, from whom we have just heard, as well as many State com-
missions have really done remarkable work, as well, in their own
respects, resolving the countless arbitrations and fleshing out the
rules that are inherent in the statute to make sure that the incum-
bent monopolies and their would-be competitors can enter markets
and trade information as they must.

On our part, we think AT&T and other new firms have been
working very diligently to enter these local markets, as we prom-



ised. We have devoted enormous resources to the task and we know
that our future success as a company literally depends on our abil-
ity to enter these local markets and offer our customers end-to-end
service. We know this because our customers tell us this every day.

Congress recognized that this job would be complex, it would not
be easy, and that no one could readily duplicate the local carriers'
massive and costly local networks, least of all overnight. In fact,
under the best of circumstances, it would probably be unrealistic
to have expected broader local competition so soon after the act
passed.

Congress established three ways for new local companies to enter
the local telephone business. One of them was by reselling the in-
cumbent local company's services. Another way was by being able
to lease all or part of the incumbent's network facilities in order
to provide its own services and features over those facilities. And
the final way was literally by interconnecting stand-alone network
facilities of its own.

Making these entry paths a reality involves long negotiations, ar-
duous arbitrations, w'eting a tremendous number of technical and
administrative challer, zes, and making extensive planning and in-
vestment decisions. Before this can happen, AT&T and other poten-
tial new entrants also need answers to some fundamental ques-
tions about what the terms and conditions, the ground rules, if you
will, will be under which we will be able to provide service and ob-
tain service from the incumbent local companies.

These questions include, will the prices we have to pay for the
incumbent's facilities and services be fair? Will we actually be able
to lease the combinations of the network facilities that the statute
and the FCC's rules give us? Are the local carrier's computer sys-
tems able to speak reliably to our computer systems, as they need
to be in order to exchange information for ordering, processing, bill-
ing, and maintaining service? And maybe most importantly of all,
will customers really be able to choose a new local phone company
whenever and wherever they want without having to suffer delayed
or degraded service?

AT&T believes the act and the FCC's rules pave the way for
entry by providing the clear and consistent national answers to
these questions that Congress intended. We think the incumbents,
however, have pursued a broad strategy to generate uncertainty
and inconsistency in these key areas by litigating against the act
rather than implementing it.

Several incumbent companies sued the FCC in the Eighth Cir-
cuit claiming that implementation of the act was only for the
States and the Eighth Circuit agreed with those arguments, at
least to the extent of pricing, but in the wake of that decision,
many incumbents have renounced their earlier commitments about
pricing and the provision of the least network elements.

The interconnection and other decisions made by the States after
the Eighth Circuit ruling, however, are themselves now the subject
of countless legal challenges brought by the incumbents in Federal
courts all across the country, and as you know, one large incum-
bent has now filed a suit claiming that key provisions of the act
itself are unconstitutional, even though that company applauded
the act when it was passed.



This pattern of constant challenge and resistance diverts re-
sources that we think could best be spent by all parties on trying
to bring the benefits of competition to customers and it has also de-
nied us the stable, consistent rules we need in order to execute a
broad entry plan.

In our experience, real progress toward implementing the act has
occurred when the efforts to dilute the act have been firmly
rebuffed, and this is where Congress and the subcommittee, we
think, can play a valuable role.

First, Mr. Chairman and other members, we urge that you make
it clear that the basic requirements for local competition, as set
forth in the act and the FCC's good work, not be made negotiable
or optional by any party and that you reaffirm that these rules will
be enforced. Above all, we ask that you do not reward the efforts
of the litigators to undermine the act by indicating that enforce-
ment will be relaxed.

Second, Mr. Chairman, we think you can encourage the Depart-
ment of Justice, which is the Federal Government's law firm, to
participate actively in the various court challenges now going on
across the country, at a minimum, to seek a prompt and consistent
and proconsumer set of decisions that can bring us back on the
track we think the act set.

Finally, we would urge that the subcommittee consider changes
to the law itself to reduce the venues for all of these litigators and
establishing at least all appeals of the Telecom Act in a single
court, and we would suggest that would be in the D.C. circuit. We
think that is the court that has the greatest experience in the area
and, of course, it is already the court that Congress designated to
hear other important issues under the Telecom Act.

Mr. Chairman, these hearings are an important part of the proc-
ess of reaffirming and achieving the core goal of the act. We thank
you and the other members for your work to bring the benefits of
competition to consumers and I would be happy to answer your
questions later. Thank you.

[The prepared statement of Mr. Rosenblum follows:]

PREPARED STATEMENT OF MARK C. ROSENBLUM

Thank you for the opportunity to testify before this Subcommittee on some of the
issues surrounding the implementation of the 1996 Telecommunications Act and, in
particular, on the efforts to introduce competition into the historically monopolized
local telephone markets. These are matters of critical concern to AT&T, for bringing
competition to the local exchange, and becoming a leading supplier of "end to end"
services, is one of our most important business objectives.

The 1996 Act embodies a national policy to support competition in the provision
of local exchange service. Congress recognized that such competition will bring enor-
mous benefits to consumers in the form of lower prices, new and innovative services,
and more responsive providers. Experience in other sectors of the telecommuni-
cations industry, such as the long distance market, as well as in other industries,
amply demonstrates that competitive markets are infinitely better than monopoly
markets in delivering consumer benefits. The enactment of the 1996 Act and the
adoption of a new national policy to promote local competition thus were enormous
achievements.

Of course, these pro-competitive changes have not yet been attained. This should
not, in itself, be too surprising, because the process of opening the local market to
competition would be an inherently complex and protracted one even with the full
participation and support of all parties. Nonetheless, new entrants like AT&T have
been experiencing substantial obstacles that should not have arisen. Every new en-
trant is dependent on the incumbent local exchange companies for the interconnec-



tions an access arrangements that would allow it to provide service, and the in-
cumbents have proven unwilling to provide the arrangements that the Act requires
and that we need.

These difficulties are compounded by the fact that many of the incumbent local
companies have flooded the courts with complaints and appeals, challenging vir-
tually every rule that might lead to meaningful competitive entry. These legal ac-
tions are pending all over the country in numerous federal courts of appeals and
district courts. The uncertainty these actions have generated regarding the terms
and conditions upon which new entrants will be able to obtain the necessary ar-
rangements has had an enormously debilitating effect on the pace of entry. Those
actions have diverted precious time and resources from new entrants' own tasks of
preparing to offer local service and have created a substantial risk of inconsistent
decisions from multiple courts. There is no practical way for a potential competitor
to develop and execute a business plan for something as complex as local entry,
when the framework and terms on which entry will be permitted are constantly
under challenge and subject to dramatic and adverse change with each new legal
ruling. Particularly for new entrants like AT&T, who aim to offer local service na-
tionwide to business and residential customers, the value of reliable, consistent im-
plementation and enforcement of local competition standards cannot be overstated.

More ominously, if incumbent local carriers succeed in erecting unique barriers
to entry in some States, local competition and its benefits will tilt toward consumers
in other States that have faithfully implemented the Act. Inconsistent interpretation
and implementation thus could create consumer benefit "haves" and "have nots"-
exactly what Congress sought to prevent by adopting a national policy embodied in
federal law. For us, this only highlights the critical importance of uniform, national
enforcement of the Act. These are important questions that this Subcommittee can
address, as I will explain in the remainder of this testimony.

I. WIlY IS LOCAL COMPETITION NOT DEVELOPING MORE QUICKLY?

As has been widely noted, the promise of local exchange competition has not yet
been realized. The incumbent monopolists continue to control about 99 percent of
the local markets. In stark contrast to the long distance market, there is virtually
no place in the country where multiple providers are vying for the local exchange
business of residential customers, offering those consumers the type of innovative
services, discount plans, and customized offerings that are the hallmarks of competi-
tion. Instead, consumers remain captive to the incumbent providers, and have no
opportunity to take their business elsewhere by choosing an alternative carrier.

congress is therefore right to be concerned with any unnecessary delays in competi-
tive entry into local markets.

So why is there not more local competition, a year and half after the passage of
the Act? At the outset, I want to emphasize that the lags in entry are not a reflec-
tion of a fundamental flaw or failure in the Act. The Act was a carefully crafted
and appropriate framework for opening local markets to competition, and removing
restrictions on entry into other telecommunications markets. The Act offers new en-
trants to the local exchange the opportunity to interconnect their facilities with
those of the incumbent local roviders, to use the elements of the incumbent provid-
ers' networks to provision their own competitive local services, and to resell the
services of the incumbent local providers-all necessary, if the history and econo-
mies of monopoly are to be overcome in local markets. In return, the Bell Operating
Companies would be authorized to provide long-distance service to customers in
their own regions, and to engage in the manufacture of telecommunications equip-
ment. But these rewards would, appropriately, be obtained only after their local
markets had been irreversibly opened to competition, and their ability to impede
competition in local, long distance, and equipment markets eroded. This framework
is sound.

Nor can fault be found in the work of the FCC, the Department of Justice, or most
State commissions. The FCC has worked, in perhaps unprecedented fashion, to meet
or beat the ambitious congressional deadlines for implementing the Act, and done
so in a manner faithful to the letter and spirit of the Act. Likewise, most State com-
missions have moved heaven and earth to meet Congress's ambitious time frames,
and also largely in a manner that comports with the letter and spirit of the Act.
And all the while, the Department of Justice has also worked assiduously with the
regulators and the industry to implement faithfully its responsibilities under the
Act.

Finally, the competitive carriers that are seeking to enter local markets cannot
be blamed for any delays in competitive entry. To the contrary, those carriers are
committing enormous attention and resources to that effort. AT&T alone has di-
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vested its equipment, computer, and other businesses so that we can focus on our
core goal of providing a complete portfolio of local, long distance, wireless, and other
services that we believe consumers seek. In our initial steps to meet this goal, we
are installing new switches and other facilities designed to carry local service in sev-
eral locations. We are modifying our existing long distance switches to enable them
to provide local service to business customers with direct trunks as part of an offer-
ing we call AT&T Digital Link, which is now being offered on an outbound basis
in 47 States. As announced several months ago, we are also developing a new tech-
nology that we hope will allow us to offer innovative local services over "wireless
loops," i.e., a wireless connection between the customer's house and AT&T's switch-
es. And, most daunting of all, we are constructing the enormous back-office com-
puter systems needed to order, provision, repair and maintain, and bill for local
services and for bundled packages of local, long-distance, and other services. AT&T
must have such systems in place regardless of whether it resells local company serv-
ices, uses local company facilities, or builds its own networks, and AT&T cannot
build these systems without the cooperation of the incumbent providers.

And this brings us to the two basic reasons why local competition is not develop-
ing more quickly. First, the task of introducing competition to these historically
closed markets is an enormous and difficult one that could not, even under the best
of circumstances, have been accomplished by now. The provision of local telephone
service is an order of magnitude more complicated than other telecommunications
services. In order to provide local service, the incumbent monopolies, over a period
of many years, have constructed extraordinarily extensive and complex networks
that reach every home and business, and today include more than 154 million ac-
cess lines and 23,000 switches. No competitor can duplicate those networks. Indeed,
the incredible expense necessary to construct a local network, and the associated
economies of providing local service, are why the local exchange has historically
been thought to be a natural monopoly-and it is only recently that we have begun
to believe that there may be ways for competitors to offer alternatives to the incum-
bent local companies. For these reasons, in passing the 1996 Act Congress properly
established the other entry vehicles described above-interconnection, purchase of
unbundled network elements, and resale--to make competition possible.

But local entry is still an intensely difficult process. It requires extensive regu-
latory activity to gain the authority and approval of the tariffs necessary under
State law to provide local service. It requires extensive negotiations, and contested
arbitrations (which often amount to extensive litigation), between new entrants and
the incumbents to hammer out the details of interconnection agreements. And there
are a tremendous number of technical challenges that must be overcome so that
competing local carriers can pass traffic and other information back and forth be-
tween their networks. It would thus take some time to bring competition to the local
exchange even if all parties were working together in good faith in an attempt to
achieve that objective.

But they are not, which brings me to the second and more important obstacle to
local competition. The incumbent local exchange carriers have in many instances
proven to be resolutely unwilling to take the steps required by the Act that would
make their markets truly open to new entrants, and that would thereby threaten
their monopoly control. They are refusing to provide potential competitors with
many of the nondiscriminatory interconnections and arrangements that are man-
dated by the Act and the FCC's regulations, and that are critically necessary to pro-
vide competitive services. They have resorted to numerous strategies to avoid truly
opening their markets: they withhold essential cooperation from competitors to slow
competitive entry; they incessantly use legal process to delay their obligation to
open their markets and to create uncertainty, inconsistency, and instability in the
interpretation and application of what are supposed to be uniform national require-
ments; and, in the end, when they lose those legal battles, they often simply defy
the explicit orders of regulators.

No firm can plan and implement a complex and costly entry strategy in such an
environment. Some of the most basic issues regarding the terms under which entry
can proceed, a year and a half after passage of the Act, remain in a state of flux
and uncertainty. For example, the incumbent providers continue to challenge the
prices under which they are obliged to provide interconnection and other necessary
arrangements, and the manner in which they must provide competitors access to
their network facilities. Moreover, the prospect of numerous different courts and
commissions adopting different and potentially conflicting rules on these issues,
such that the terms of entry may vary substantially from State to State, further
complicates efforts to bring competition to these markets. And the prospect that
some of the incumbents will continue to disobey those rules whenever those rules
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threaten-as they are supposed to-the continuation of the incumbents' monopolies,
renders it difficult, even today, to predict when broad based entry will be possible.

[I. THE CHALLENGES IMPOSED BY THE INCUMBENTS' CONDUCT

Achievement of the objectives of the 1996 Act depends crucially upon compliance
b the incumbent local exchange carriers with their statutory and regulatory duties.

or most of the industry's history, the local exchange was regulated as a natural
monopoly. Regulators had concluded that competition for local exchange service was
not feasible, because the massive economies of scale and scope associated with pro-
viding telephone service meant that the incumbents could always provide service at
the lowest cost, and it would be economically impossible for other carries to dupli-
cate the incumbents' facilities and successfully compete.

The 1996 Act took a very different approach. It rejected the notion that the local
exchange was necessarily a natural monopoly, and took affirmative steps to intro-
duce competition into the local markets. It preempted all state-law exclusive fran-
chises and other barriers to entry. But it did not stop there, for Congress recognized
that the barriers to local exchange competition were not only legal but also eco-
nomic. Congress understood that, even if it were lawful to do so, it would remain
uneconomic for potential competitors to build fully redundant local networks. The
1996 Act therefore mandates, as described above, that the incumbent LECs permit
competitors to interconnect with their networks, to purchase their unbundled net-
work elements at cost-based rates, and to resell their services at an appropriate
wholesale discount. rhe result of these provisions is that competitors have a number
of potentially feasible avenues for loca[ entry short of building prohibitively expen-
sive redundant networks-avenues which did not exist prior to the Act. This should
allow local competition to develop for the first time, by giving new entrants a foot-
hold in the market, and allowing their local businesses to develop as dictated by
consumers and the marketplace.

The critical feature of this regime, however, is that, especially in the near term,
it renders potential competitors exceptionally dependent on the incumbent monopo-
lists' compliance with, and implementation of, their statutory duties to grant those
competitors access to their facilities and services on reasonable and nondiscrim-
inatory terms and prices. And our experience in the first year and half of the Act's
implementation has vividly demonstrated the incentives the incumbents have to
protect their monopolies and withhold that compliance. I will describe, for illus-
trative purposes, some of the difficulties that the incumbents have interposed to ef-
fective implementation of the Act. I have grouped these concerns into four broad cat-
egories: (1) use of the incumbent providers" network elements; (2) difficulties with
the interfaces needed to pass information back and forth between the new entrant
and the incumbent; (3) the exorbitant prices that incumbents are attempting to
charge for network elements and for so-called "non-recurring costs"; and (4) the war
of legal attrition some of the incumbents are waging.
A. Use of the incumbent providers' network elements

Both the Act and the FCC's rules expressly permit new entrants to purchase ac-
cess to unbundled network elements-i.e., components of the incumbents" net-
works-to be used to provide local services to customers in corn petition with those
incumbents. Section 251(cX3) expressly requires the incumbent local exchange car-
riers to provide access to their network elements, and to do so "in a manner that
allows requesting carriers to combine such elements in order to provide * * * tele-
communications service." This includes the option of purchasing all of the
unbundled elements-in what has become known as the unbundled network ele-
ment "platform"-and using them in combined form to offer an end-to-end service.

This is a substantially more promising means of entry than simply reselling the
incumbents" services, and presents far more opportunities for broad-based and
meaningful competition with incumbent LECs. When we act as resellers, we are
prisoners of the LECs" services; we can mimic what they offer, but we can't offer
consumers anything new or different. We cannot, for example, activate switch fea-
tures that the incumbent chooses not to use in its own retail offerings, we cannot
create different flat-rate service territories, and we cannot create new and more at-
tractive packages of retail offerings. When we compete through combinations of the
LECs" unbundled network elements, by contrast, we can use those elements our-
selves to create significantly more potent alternatives to the LECs" services. We can
activate switch features that the incumbent would otherwise let lay dormant. In ad-
dition, competing on an equal cost basis with the incumbent, we can use the same
network elements as the incumbent to create marketplace offerings that we think
will better meet consumer needs, and lead to more efficient use of the network. Fur-
ther, unlike resale, combinations of network elements permit us also to provide ac-
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cess services. The FCC is thus relying on competition through unbundled network
elements and the platform to bring down the massively excessive prices the incum-
bent local exchange carriers charge long-distance carriers for access-prices which,
because of the absence of competition, are forcing long-distance carriers and their
customers to pay billions of dollars more each year than they should.

Of course, just as competition through unbundled network element combinations
presents greater business opportunities than competition through resale, it also pre-
sents greater business risks for the new entrant. In particular, it requires a greater
financial commitment with greater uncertainty as to whether and to what extent
that commitment will be recovered. It also requires the new entrants to build more
complicated-and thus more costly-"back office" ordering and billing systems. But
we wish to take those risks, because we regard these combinations as the key to
mounting a successful challenge to the incumbents" monopoly control of these mar-
kets.

The incumbents apparently share the view that these combinations present the
most significant vehicle for corn petitive inroads by new entrants. Before the FCC,
they opposed, unsuccessfully, rules requiring that they make the "platform" of net-
work elements available to competitors. Before the Eighth Circuit, they appealed,
again unsuccessfully, the rules the FCC adopted on this issue. And most problemati-
cally, although the FCC's rule guaranteeing competitors' right to purchase such
combinations has now been in force for over a year and has now been affirmed,
many local carriers have defied and continue to defy that rule to this day.

For example, for almost a year, Ameritech adopted demonstrably untenable inter-
pretations of the FCC rules in order to nullify its obligation to provide new entrants
with shared interoffice transport as a network element. The principal effect of this
interpretation was to render the most important network element combinations use-
less to competitors, and provide a legal fig leaf for noncompliance. Even now, after
the FCC and State commissions have reaffirmed these obligations and made them
crystal clear, it remains uncertain whether the incumbent LECs will comply.

GTE, in particular, is starkly flouting its obligation to permit competitors to pur-
chase network element combinations. GTE has now gone to each of its State com-
missions asking that its interconnection agreement with AT&T be "reformed" in
such a way as to effectively nullify its statutory duty, and contractual commitment,
to provide network element combinations. GTE claims that it has the legal right-
and states that it will exercise this asserted right-to go to the trouble and expense
(which would be reimbursed by new entrants) to disconnect unbundled elements
that are already connected in its own network before providing them to new en-
trants, which it would do for the sole reason that the new entrants would then have
to bear the additional cost of reconnecting them.

What would this mean in practice? It would mean, for example, that if a competi-
tor ordered from GTE as network elements the combination of the loop (the wire
that connects the customer's home and the local provider's switch) and the network
interface device (the small box outside the home to which those wires connect), GTE
could, at the competitor's expense, actually dispatch a technician to the customer's
home to disconnect the loop from the network interface device-solely to force the
competitor to dispatch its own technician to reconnect them. GTE also asserts that
it could disconnect other network elements-those within its central office, for exam-
le-that it would be infeasible for competitors to reconnect. Such conduct would be
latantly anticompetitive, and would be for the sole purpose and effect of making

competition more difficult (or impossible) and more costly. It would also be a direct
violation of numerous FCC rules that were upheld by the Eighth Circuit. But we
must now litigate that issue in numerous States.
B. Operations support systems

Another central area of concern involves the need for nondiscriminatory access to
operations support systems (OSS) and OSS interfaces. The incumbent local compa-
nies already have in place extensive operations support systems for their own use.
These are the back-office computer systems that allow the incumbent to take orders
from customers, issue internal orders for the purpose of establishing service, actu-
ally establish or provision that service, generate information for billing, trouble-
shoot for maintenance purposes, and perform certain repair functions. For local com-
petition to develop, competitors must not only construct their own operations sup-
port systems, but must also obtain the sustained and extensive cooperation of the
incumbent to construct electronic interfaces with the incumbent so that the two
companies can efficiently exchange pre-ordering, ordering, provisioning, billing and
maintenance information back and forth between their networks.

Constructing these interfaces is an extremely complicated task. The incumbent's
existing systems are very complex, and they each use their own unique codes and



conventions. Thus, the two networks can talk to each other only if the interfaces
are based on the same idiosyncratic codes and conventions that are Eulready built
into the incumbent's systems. And because those codes and conventions differ from
LEC to LEC, and sometimes from State to State within the same LEC, an entrant
like AT&T that seeks to compete broadly must obtain separate interfaces to numer-
ous different types of systems. Moreover, the interfaces are now needed to perform
functions that did not exist in the monopoly world-for example, switching a cus-
tomer from the incumbent to the new entrant. As a result, it takes a great deal of
time, effort, and painstaking trial and error to develop these interfaces. And as is
quite obvious, the construction of such interfaces is heavily dependent on the efforts
of the incumbents, who alone understand how their own computer systems operate
and who control access to those systems. OSS interfaces cannot conceivably be de-
veloped without sustained effort by the incumbents to design, develop, test, de-bug,
and implement them in conjunction with new entrants.

These interfaces are absolutely critical to the development of competition, and to
the ability of new entrants to provide consumers with the level of service they de-
serve and expect. For AT&T, this was dramatically illustrated when we tried to
enter the California market earlier this year through resale. As far back as the fall
of 1996, AT&T provided Pacific Bell with forecast information, and Pacific Bell as-
sured us that its OSS interfaces could handle the volume of orders we would be
sending them. At the beginning of the year, AT&T instituted a marketing and ad-
vertising campaign in California and actively sought customers, based on Pacific's
assurances that its systems could handle AT&T's orders. Pacific's systems turned
out to be completely inadequate, however, despite AT&T's efforts to work with Pa-
cific to resolve the problems. Even though AT&T was sending only a few hundred
orders per day to Pacific-well below Pacific's stated capacity-a backlog of AT&T
orders grew steadily through the early part of this year until the average daily
backlog reached an alarming 8,715 in March, and exceeded 11,000 at one point in
April. At that point, AT&T was forced to suspend all of its marketing and advertis-
ing efforts, and the backlog slowly decreased after AT&T stopped actively seeking
new customers.

No entrant can possibly conduct business in such an environment. Moreover, the
number of orders AT&T sought to process, and that was sufficient to completely
overload Pacific's systems, was an absolutely trivial amount. To place it in context,
Pacific has more than 15 million access lines in California. AT&T's orders in Califor-
nia were a tiny fraction of what Pacific would have to process in a truly competitive
market-in the competitive long distance market, customers nationwide switched
carriers about 50 million times in 1996 alone-and yet even that drop in the bucket
was too much for Pacific to handle.

As AT&T's experience with Pacific shows, broad-based entry is simply impossible
without nondiscriminatory OSS and functioning, electronic OSS interfaces. And in
the absence of adequate OSS and OSS interfaces, consumers will be the losers. In
the short term, those that choose to obtain local service from new entrants rather
than the incumbent monopolists will see their service degraded in terms of timeli-
ness, efficiency, and quality. And in the medium and long term, because no con-
sumer will stand for such treatment, no competitor will be able to maintain a cus-
tomer base or realistically challenge the incumbent's monopoly control of the mar-
ket.

We have therefore emphasized the importance of strong rules on OSS, and sub-
stantial joint testing of OSS interfaces between new entrants and the incumbents.
The FCC's recent order denying Ameritech's application for long-distance authority
in Michigan made several extremely helpful points, including the need for OSS and
OSS interfaces that support competition through both resale and unbundled net-
work elements, for electronic rather than manual processing of competitors' orders,
for sufficient capacity in the incumbents' systems to support the large volumes of
orders that a competitive market will generate, and for nondiscriminatory access
that ensures that competitors' customers can receive the same level of timeliness,
accuracy, and quality as do incumbent carriers' customers. The bottom line is that
customers should be able to switch local carriers as easily and quickly as they can
switch long distance carriers today. In that regard, we strongly support, over the
incumbents' opposition, the petition re.-ently filed at the FCC by LCIand the Com-
petitive Telecommunications Association seeking a set of enforceable performance
measures by which the FCC and State commissions could determine whether the
OSS and OSS access that incumbents will provide to new entrants is genuinely non-
discriminatory.



C. Unreasonable prices
The prices at which new entrants will be able to obtain access to the incumbents'

facilities and services are plainly among the most crucial terms of entry. Excessive
prices will make it impossible to compete. Many incumbent local companies, how-
ever, continue to fight tenaciously to impose network element rates and prices for
services for resale that are highly inflated, that seek to continue their recovery of
monopoly profits, and that would choke off the prospects for competition.

This is a tactic that has been employed across the board, but for illustrative pur-
poses, I will focus here on one species of excessive charges which the incumbents
have sought to levy-the addition of exorbitant "non-recurring charges" on top of the
rates entrants must pay for the network elements themselves. The network element
rates already reflect the costs to construct, maintain and operate all of the facilities
that an efficient incumbent would need to provide basic local telecommunications
services-that's the whole idea of these long-run forward-looking pricing approaches
that State commissions nationwide have approved. But incumbents seek literally
billions of dollars more in these so-called "non-recurring" charges that often do not
remotely reflect any costs actually incurred by the LEC. And just like any other
business, AT&T or another potential competitor's entry decision turns on all the
costs of entry, not just the monthly rates for network elements. These inflated non-
recurring charges are therefore an enormous entry barrier. Unfortunately, the regu-
lators so far have not done much at all to constrain these new charges.

Indeed, many of these so-called "non-recurring" charges are not "non-recurring"
at all. Rather, incumbents seek to impose them again and again, every time a new
entrant adds a new customer, buys network elements to serve that customer, "com-
bines" the elements to provide service, aaid leases space on the incumbent'spremises
to locate necessary equipment. Often, the charges are completely trumped up and
bear no relationship to any costs that would be incurred by the incumbent. For ex-
ample, incumbents in many major markets seek to charge $50 to over $200 for
"processing" every individual customer service order, notithstanding that the
transaction should be entirely electronic with no human intervention by the incum-
bent and thus impose trivial costs-if any-upon it. Other examples are no less
egregious. Southwestern Bell seeks $500,000 to "design" and provide a 100 or so
square foot "cage" in one of its central offices. Pacific Bell seeks a separate non-re-
curring charge for each network element even when the new entrant would order
them combined as they currently exist in Pacific's network, and Pacific therefore in-
curs no such costs in providing them in combination.

When you add all of these charges together, the bottom line is that competitors
would not profitably be able to serve many customers, and those customers would
remain captives of the incumbent monopolist and enjoy none of the benefits prom-
ised by the Act. For example, in California, if Pacific Bell gets its way, every time
AT&T signs up a customer for service through network element combinations,
AT&T would have to pay the following fees:

Link S ervice O rder ................................................................................................ $37.31
Port w ith Loop Service O rder ............................................................................... 6.80
Link C onnection C harg e ........................................................................................ 111.65
Port w ith Loop Connection Charge ...................................................................... 91.49

T o ta l ................................................................................................................. 2 4 7 .2 5
By any standard, these charges are not only inflated, but in many cases should

be completely inapplicable. When the loop and the switch are already connected and
are ordered in combination, for example, Pacific generally incurs no costs to connect
them, but nonetheless seeks "connection" charges from new entrants. It is not dif-
ficult to see the effect such prices would have on competition. Even assuming that
AT&T could hope to keep the average customer for two years (in the highly competi-
tive Ion g distance industry there is a much quicker customer turnover rate), that
means that AT&T would pay more than $10 a month in non-recurring charges from
which the incumbent Pacific would be completely exempt. Efficient competition is
obviously impossible in these circumstances.

D. Legal war of attrition
Finally, the local exchange carriers have initiated an endless stream of legal chal-

lenges in an attempt to fend off competitors. For example, all of the large local car-
riers challenged the FCC's Local Competition Order, issued in August of 1996.
These local carriers challenged every significant rule that the FCC promulgated in
that order-rules concerning rates, the platform, network elements, resale, dialing
parity, and almost everything else. As a result of the pendency of the Eighth Circuit
appeal, new entrants have been operating against a backdrop of uncertainty with



respect to what the terms and conditions of entry would actually be for most of the
past year. And some of LECs have likewise initiated similarly massive attacks on
the State arbitration decisions by filing suit against those decisions in multiple fed-
eral district courts, further extending that uncertainty.

GTE has essentially declared all-out war on all regulators, both federal and state,
that are trying to enforce the terms of the Act. GTE even asked 20 states to exempt
it entirely from complying with the local competition requirements under a provision
of the Act that is designed to apply only to small rural carriers (and GTE was natu-
rally rebuffed). More consequentially, GTE sued the FCC and claimed that imple-
mentation of the Act was purely a matter of State authority. It prevailed before the
Eighth Circuit on that claim with respect to pricing, and, unless and until the Su-
preme Court reverses the Eighth Circuit, pricing decisions in arbitration proceed-
ings regarding interconnection agreements will be committed to the States. But
after it obtained from the Eighth Circuit a stay of the FCC's pricing rules, GTE saw
its pricing theories-which seek to impose manifestly excessive prices on new en-
trants for access to GTE's facilities-uniformly rejected by the States as well. So
GTE's support for federalism has turned out to be short-lived, for it has now sued
eighteen State commissions in federal court over agreements with AT&T alone,
challenging their arbitration decisions as inconsistent with federal law. GTE's zeal
to tie these matters up in court was so powerful that 12 of those cases were dis-
missed as premature. We are confident that all those challenges will be unsuccess-
ful, but merely litigating them creates enormous delay and instability in the process
of bringing competition to these markets, and extends the time in which GTE can
continue to enjoy the benefits-and consumers suffer the consequences-of its mo-
nopoly. Thus, even when the LECs lose these suits, they "win," by substantially de-
laying the day on which they will have to comply with their obligations and provide
facilities and services to their competitors on terms that will make competition with
their monopolies workable.

The willingness on the part of some parties to make frivolous legal claims under
the Act is also vividly underscored by SBC's recent suit claiming that Sections 271
through 275, which set the terms under which the Bell Companies will be permitted
to enter the long-distance, manufacturing, and other related markets, are unconsti-
tutional. The filing of this suit was, by any measure, extraordinary. SBC lobbied for
years to transfer jurisdiction over the "line-of-business" restrictions from the MFJ
court to the FCC, and publicly praised the Telecommunications Act of 1996 as pro-
viding substantial opportunities for it to enter new markets. SBC and the other Bell
Companies then went to the District Court in Washington, D.C., and asked, without
opposition, that the MFJ be vacated on the ground that it was now superseded by
these new provisions in the Act. SBC now says that even while it lobbied for and

raised the 1996 Act, and advised the Court that its provisions would supersede the
MFJ and that the MFJ should therefore be vacated, SBC believed that those provi-
sions were unconstitutional and unenforceable. We are confident that this suit will
be unsuccessful, for the claims are demonstrably frivolous, but it vividly illustrates
the waste and diversion of resources that the litigation campaign against the Act
is generating.

ill. THE IMPORTANCE OF ESTABLISHING THE RIGHT INCENTIVES

The difficulties in securing comliance with the market-opening measures of the
Act highlight the importance of the proper enforcement of Section 271 of the Act.
Section 271 bars the Bell Operating Companies from the long-distance market un-
less and until they demonstrate, among other things, that they have irreversibly
opened their local markets to competition. Enforcement of Section 271 is necessary
both (1) to create the essential incentives for the Bell Operating Companies to com-
ply with the local competition provisions of the Act, and (2) to ensure that, to the
extent they resist compliance and hang on to their monopolies, they at least cannot
leverage those monopolies so as to diminish competition in the long-distance market.

As this Subcommittee knows, the Bell Companies have been barred from the long-
distance market since their divestiture from AT&T, pursuant to the terms of the
MFJ, in 1984. The basis of the MFJ was the finding that the Bell Operating Compa-
nies, if permitted to offer long distance service while their monopolies remained in-
tact, would have both the ability and incentive to leverage their monopoly power
into the long distance market and frustrate long distance competition. Therefore,
the Decree provided that the "line of business" restrictions on the Bell Companies
would be removed only if the Bell Companies lost their monopolies, or if techno-
logical or other changes in their markets meant that the Bell Companies could no
longer use their local monopoly power to impede long distance competition. But
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nothing in the Decree was designed to foster that outcome; none of its provisions
was directed to making local markets more competitive.

The 1996 Act takes a different approach in numerous respects. In particular, it
takes affirmative steps to transform the local monopoly markets into competitive
markets. But it continues the linkage between the opening of the local markets and
Bell Company entry into long distance. At the end of the day, if the Act works as
intended, we should see both competitive local markets and Bell Company entry
into long distance markets-but it is absolutely critical that these events occur in
that precise sequence, because there is otherwise no prospect whatsoever of local
competition.

The overriding reality is that long distance entry is the only incentive the Bell
Companies have to open their local markets to competition as the Act requires. As
the Chairman of Ameritech has pointed out in reference to GTE, which already has
long distance authority, "the big difference between us and them is that they're al-
ready in long distance. What's their incentive" to cooperate? "Holding the Line on
Phone Rivalry: GTE Keeps Potential Competitors, Regulators' Price Guidelines, at
Bay," Washington Post, October 23, 1996, pp. C-12, C-14. Bell Companies will have
precisely the same perverse incentives as GTE once they too are permitted to pro-
vide long distance service. If its local markets have not been opened prior to a Bell
Com pany's entry into long-distance, those markets certainly won't be opened after-
wards.

The Bell Companies' unwillingness to open their markets is thus delaying their
own entry into the long distance market. But, as Congress recognized in the Act-
and as the antitrust courts recognized before it-that must be so until the Bell com-

any local markets are irreversibly opened to competition. The FCC's recent order
enying Ameritech's Section 271 application for Michigan sent a commendable sig-

nal that it would demand genuine compliance with the requirements of the Act and
with the statutory preconditions for long-distance entry. We hope, and believe, that
this signal will have a salutary effect. In all events, a firm and consistent approach
in these areas is crucial if the Act's objectives are to be attained.

IV. WHAT SIOUIL) H- I)ONE NOW?

In light of the difficulties I have outlined, what steps can be taken now by this
Subcommittee, the Department of Justice, and the FCC to address these problems
and effectuate the core purposes of the 1996 Act? I want to close by making a few
suggestions.

Reaffirm and enforce the acts letter and purpose.-Federal and State regulators
must continue vigorously to enforce the provisions of the Act. The legal challenges
and extralegal defiance we have encountered have delayed and diluted prospects for
local entry, and market entrants need a stable and predictable regulatory climate
to justify investing the enormous sums and time necessary to enter the market. The
worst thing now woult' be to reward the incumbents' efforts to undermine the pro-
competitive goals of the Act, by acceding and relaxing enforcement of the Act. The
incumbent local companies must understand that no amount of delay or maneuver-
ing will relieve them of the conditions established by Con ress. Only then will we
be able to see progress. Indeed, in our experience, the resoluteness of the FCC and
the Department of Justice has begun to bear fruit with some of the Bell Companies,
and through their efforts there has been progress on some important issues.

Encourage the involvement of the Department of Justice in relevant legal proceed-
ings.-The Subcommittee could use its oversight to encourage the government's law-
yers-the Department of Justice-to participate in appeals of arbitration decisions
and other litigation concerning the Act across the country. Because the Act assigns
appeals of State arbitration decisions and State decisions approving Statements of
Generally Available Terms to the various federal district courts within the State
from which those appeals arise, there is again a heightened risk of inconsistent
judgments that will create a patchwork of differing rules throughout the country.
In order to further the goal of uniform and faithful interpretations of the Act's pro-
competition requirements, we would hope that the Justice Department would play
an active role in participating as intervenor or amicus curiae in as many of those
proceedings as possible so as to urge consistent interpretations of the Act.

Establish venue for all appeals in the D.C. Circuit.-As already explained, the
framework and provisions of the Act are fundamentally sound, and we therefore do
not have major proposals for legislative action to accelerate local competition. Some
minor modifications in the Act's implementation provisions, however, could be con-
structive and should be considered. In particular, as described above, the local com-
panies have brought an array of legal challenges t,) virtually all of the FCC's rules
implementing the Act, and these appeals have created, and continue to create, sub-



stantial uncertainty as to the terms and conditions under which potential local com-
petitors can enter the market. Naturally, the appeals that the incumbent local car-
riers have already brought must run their course. Nonetheless, the local companies
have created mischief by bringing actions in multiple courts of appeals regarding
overlapping matters. The need to establish consistent and uniform interpretations
of the Act's provisions strongly counsels in favor of legislation to establish a single
venue for challenges in the Court of Appeals. The statute already establishes a spe-
cial role for the D.C. Circuit, because that Circuit is the exclusive forum for appeals
for all orders on Bell Company long distance entry under Section 271, and most
other FCC orders under the Act may be appealed either to the D.C. Circuit or the
circuit in which the petitioners resides. As those and numerous other venue provi-
sions for regulatory statutes recognize, there are economies in consolidating appeals
in the circuit in which the agency and the Justice Department are located, and in
the Court of Appeals that has developed special expertise in administrative and reg-
ulatory law. Consolidating all appeals under the 1996 Act in that circuit would sub-
stantially promote stability and predictability in the development of the law.

We very much appreciate the opportunity to share our views on these issues with
the Subcommittee. We look forward to continue working with the Congress, the
FCC, the Justice Department, and industry participants to help promote the impor-
tant objectives of the 1996 Act.

Senator DEWINE. Mr. Rosenblum, thank you very much.
Mr. Barr.

STATEMENT OF WILLIAM P. BARR

Mr. BARR. Good afternoon, Mr. Chairman, Senator Kohl. I appre-
ciate the opportunity to be here this afternoon.

I would like to make two prefatory points. The first is really one
that was made by Joel Klein, and that is competition is something
that inherently takes time, particularly in opening up a market
that has been a monopoly. After all, MCI scratched away for years
and years and years to build up any appreciable market share
against AT&T and here we are 18 months away from the passage
of the statute and people are already getting impatient that we do
not have some kind of appreciable shift and immediate shift in
market share and I think that is unrealistic.

The second point I would like to make is a point really that was
made by the chairman of AT&T, Chairman Allen, when he said
that his strategy for entering the local market was to be like a
bank robber and go where the money is. The money in our industry
is concentrated in a relatively few number of customers, mainly
business customers. This is an industry, unlike long distance,
where the revenue is very maldistributed among customers. You
might have 10 percent of the customers really generating 60, 70,
80 percent of the revenue for a local company. So, obviously, you
are going to have the initial competition going to the revenue,
where the margin is, and those are business customers.

I think most residential customers in the country, certainly in
GTE's areas, pay below cost. They are paying below cost and are
being subsidized by business. Obviously, it is going to be a long
time in coming unless we come up with a universal service system
that is fair before competition hits a lot of those residential cus-
tomers.

So I think when people sit up and say, well, gee, you know, only
1 percent of the lines have shifted so far, that is not bad. The other
thing is that not seeing residential customers benefit in the first
round does not surprise me.

I do not think the ILEC's, and certainly not GTE, have done any-
thing to delay competition. There are three modes of entry. There



is facilities-based competition, where people come in and build their
own stuff. The day the act was signed, people could come in and
do that and they are doing it. Companies that want to put in facili-
ties, thai is, investment, create jobs, create innovation, they are out
there. They have the ability to do it. Nothing, GTE or anyone else,
can stop them, and that is how we are losing our customers today.
We are losing customers to facilities-based entrants who are com-
ing in and taking away our business customers because of the high
rates that we are required to charge our business customers to
keep local rates low.

The second mode of entry is resale. Buy it from us, slap your
label on it, and resell it. Those resale rates are in effect in most
States, and certainly in all of our big States, they are there. They
have been set. The Eighth Circuit litigation did not delay them
from being set. The States set interim rules and now they are look-
ing at more permanent rates. The rates are there. Anyone who
wants to come in and resell can resell.

We have 600 people. We put up two centers and have 600 people
sitting there to take orders from the long distance companies and
other would-be entrants who say they want to resell. Based on
their projections, we have assumed how much manpower and so
forth we are going to need. We have 50 orders from AT&T, all
AT&T employees. That is how many lines AT&T has asked to re-
sell, 50 from GTE.

So the whining about the ILEC's getting in the way of this thing
is just a smokescreen. The rates are in effect. Go use them. We
have challenged some of the rates in court, where we feel the rates
were not properly set, but we have not sought a stay. We have not
sought to have that process stopped. But we want the States in
their next round to take into consideration our objections to the
way they set rates. AT&T has also challenged some States when
they think the States got it wrong. But again, that has not stopped
the process.

The third way of entry is unbundled network elements. That is
where you lease elements. Those rates are in effect, also, in most
States, certainly in all of our big States. They are in effect. They
can be used. We have not received any unbundled network element
requests from AT&T, zero. I think we have received one from SBC,
or a group from SBC, another ILEC. But by and large, the new en-
trants who want to rely on unbundled network elements them-
selves do not have the systems in place that they could support
that system, and I think if you were to ask them and they were
to be honest, they would say that they are not going to be ready
to use that mode of entry until sometime next year.

So the delay has not come because of litigation. There is no stay
in place. The rates are in effect and would-be entrants who want
to come in with their own facilities are free to do it, and they are
doing it, and entrants who want to retail stuff that they buy from
us wholesale, the rates are there. Let them use it.

Now, I agree with everything that my colleague from Ameritech,
Mr. Allen, said, and I would like to say that we also think the real
problem here is that the act has been half-implemented and this
is what, really, all the litigation really boils down to, when you



strip away some of the more peripheral issues and focus on the
core.

What all this is about, what all this fight is about is that the
statute said that you have to come in with some system of univer-
sal service to equalize the distorted rates that have grown up in
the incumbent's market, because if you open up the incumbent's
market and you still have these subsidies running from business
to residential, then you will just have cherry-picking and those sub-
sidies will be diverted.

So the statute says, put in place a system of universal service
and do not put it all on the back of the incumbent. That has not
been done. We are sitting here 18 months beyond the statute and
it has not been done and that is the basic problem with what is
happening now. People are closing their eyes to the need to take
out the implicit subsidies, the imbedded subsidies in the existing
market, because unless you do that, you cannot have competition.
Thank you.

(The prepared statement of Mr. Barr follows:]

PREPARED STATEMENT OF WILLIAM P. BARR

I appreciate the opportunity to offer my views on the important topic before this
Committee today, and I thank Chairman DeWine and the other members of the
Committee for inviting me to appear.

GTE supports the procompetitive goals of the Telecommunications Act of 1996.
Over time, genuine economic competition in the local and long distance tele-
communications markets will bring Americans higher quality services at lower real
prices and will spur investment and job creation.

GTE has faithfully and vigorously undertaken to implement the 1996 Act. Among
other things:

GTE has opened up its local exchange markets to competition. GTE already has
in place well over 200 interconnection agreements with some 70 competitive local
exchange carriers (CLECs), and hundreds of other agreements are moving throughthe pieline.GTe is moving outside its existing local service areas to compete for customers

in the service areas of neighboring incumbent local exchange carriers (ILECs).
Neighboring ILECs are also invading GTE's service areas to compete for GTE cus-
tomers.

GTE is offering long distance services in all 50 States and has already brought
the benefits of increased competition in the long distance market to more than 1.3
million American households and businesses. Like hundreds of other independent
local exchange carriers, GTE was never part of the alleged conspiracy by AT&T to
leverage its local market power into the long distance market and therefore has
been free to provide long distance services.

GTE is a leader in providing additional high-value services-such as wireless,
Internet access, and videc-to its customers.

GTE has challenged actions by the FCC and other regulators that are not faithful
to the 1996 Act and that would undermine the development of genuine economic
competition.

To be sure, there have been some obstacles on the road to genuine economic com-
petition. Without doubt, the most serious of these obstacles has been the FCC. In
particular, the FCC has taken three actions that threaten to thwart the emergence
of real competition.

First, in what may he the most brazen power grab ever by a federal agency, the
FCC last year attempted to usurp the pricing authority that the 1996 Act eaves
with state commissions and te require GTE and other ILECs to hand over their net-
works and services to their corrmetitors at bargain-basement prices. Had this FCC
power grab gone unchecked, no competitor would have had any incentive to invest
in its own network facilities, since it could always have acquired them more cheaply
from the ILEC. Worse, the FCC's prices would have created the false facade of com-

etition, as CLECs operating essentially as parasites on the existing network would
ave had an artificial cost advantage over the ILEC. Under such conditions, genuine

economic competition in the local telephone market would never have developed.



Fortunately, GTE, together with a number of States and other ILECs, successfully
challenged the FCC's power grab in the U.S. Court of Appeals for the Eighth Cir-
cuit. It is worth noting, though, that the FCC is using te section 271 process-
which governs Bell operating company entry into long distance--to seek to cir-
cumvent the Eighth Circuit's ruling.

The second major FCC threat to competition comes from the FCC's failure to im-
plement Congress's mandate to reform universal service. For decades, regulators
have pursued the universal service goal of affordable telephone service for all Amer-
icans by pricing certain services-e.g., business services-above cost so that basic
residential service could be priced below cost. In the 1996 Act, Congress recognized
that competition would never come to many residential markets unless this implicit
cross-subsidy were funded explicitly, since no one is going to compete for residential
customers who are paying below cost. Congress therefore mandated in section 254
that the FCC establish specific, predictable, and sufficient mechanisms to preserve
and advance universal service.

The FCC's universal service order, issued in May of this year, utterly fails to sat-
isfy this congressional mandate. Indeed, far from funding universal service costs ex-
plicitly, the FCC in fact has stripped away from the States hundreds of millions of
dollars of universal service support. The prospects for competition in rural areas are
particularly hard hit by this FCC action. In addition, by leaving in place the pre-
existing system of implicit subsidies, the FCC invites CLECs to cherry-pick high-
value customers and thereby exposes the universal service system to the threat of
collapse. GTE and others will therefore again look to the courts to ensure that the
FCC does not succeed in subverting the 1996 Act.

Third, by sending the message that it will condition Bell operating company enty
into the long distance markets on entry by AT&T and MCI (rather than carriers
generally) into the local markets, the FCC has encouraged AT&T and MCI to try
to game the system. In order to protect their long distance market shares for as long
as possible, AT&T and MCI have made the tactical decision to delay entering local
markets, all the while diverting attention by complaining that their entry is being
impeded. This tactical delay has, of course, been reinforced by the fact that neither
company appears to have its act together to enter the local market.

In sum, the FCC has refused to follow Congress's blueprint for developing vibrant
competition in the local and long distance markets.

Senator DEWINE. Mr. Barr, thank you very much.
Mr. Shapleigh.

STATEMENT OF JOHN C. SHAPLEIGH

Mr. SItAPILEIGH. Thank you very much, Mr. Chairman, Senator
Kohl, Senator Thurmond. My name is John Shapleigh. I am an ex-
ecutive vice president with Brooks Fiber Properties, headquartered
in St. Louis. I think my role here today is to represent the compa-
nies that did not even exist 4 years ago but have nonetheless cre-
ated business plans to build fiber optic networks, install switches,
and begin to compete with the incumbent telephone companies all
across the United States.

1 am here today representing Brooks Fiber, headquartered in St.
Louis, with networks in 44 U.S. cities, primarily the midsized and
smaller markets. I am also representing other facilities-based com-
petitive local exchange companies, or CLEC's, that are members of
the Association for Local Telecommunications Services, or ALTS.

I would like to leave the committee basically with four points,
and I will expand briefly on each one. First of all, the act is work-
ing for facilities-based carriers. Competition is on the way and the
act does not need changing.

Second, the real key to competition under the act is the existence
of facilities-based carriers, which the act has helped out a great
deal.

Third, we do face very real problems out there. We face problems
with States, building owners, power companies. Our primary prob-



lems are with the incumbent local monopoly telephone companies,
or ILEC's, as they are sometimes referred to.

And then, finally, there are some solutions, and happily, I will
be able to leave the committee having offered some solutions to the
problems that we face, as well.

First of all, the act is working and really does not need any
change at this particular time. I agree with the earlier comments
indicating that this is a relatively long road here and we are only
18 months into it.

Today, 100,000 or more residences or businesses throughout the
United States, hundreds of thousands, actually use telephone com-
panies other than the local monopoly incumbent telephone com-
pany. This pales in comparison to the tens of millions that are still
on the local phone company, but the numbers are growing. Hun-
dreds of cities, including Ohio, Wisconsin, and South Carolina,
have benefited from the investment, the billions of dollars that my
company and others have put into fiber optic networks, local
switches, and beginning to sell and market our services to resi-
dences as well as businesses.

In 1998, it is largely believed by industry observers that there
will be over 1 million customers, residential and business both,
that will be using competitive local telephone companies, and the
key thing to remember here is this is just the beginning of expo-
nential growth, in our opinion. In other words, it is a very capital-
intensive business. It is very complex. It takes a while to get the
systems in place. But once they are, the ramp-up can be quite ap-
preciable, so that really by the year 2000, there will be more con-
sumers that have a choice in local service than had a choice in long
distance after a similar time period in the long distance industry.

My second major point is that facilities-based competition is real-
ly the key and as you go forward in observing progress under the
statute, I hope not only will you look at resale and unbundled ele-
ment use but the facilities that are being built out there. After all,
it was only after MCI, Sprint, and WorldCom built their networks
that true competition with the incumbent in long distance really
began, where consumers truly get lower prices, more innovation,
more reliable networks, and more customer-friendly service. There
is language in the act about facilities-based competition. I believe
Congress put it in there for a purpose.

Now, what are some of the problems we are facing out there? Be-
fore I get to the incumbent telephone companies, let me just men-
tion that the cities across America are extracting large fees from
competitors for merely placing our fiber networks in their streets
that are not charged to the incumbent telephone companies. This
is a tremendous economic barrier to us.

Building owners are refusing to let the consumers in their build-
ings have the choice of competitors by holding up a big stop sign
at the door and either not letting us in or charging us high prices
when the telephone company is in without any charges.

Finally, the power companies have carefully read your statute
and said, I am sorry, if you want to go litigate it, that is fine. We
are not going to let you on our poles or in our conduits, not all of
them, but some of them.



But the primary problems are with the regional Bell operating
companies, where, let us just take an example of a rather large
network outage caused by Ameritech in Michigan, causing our cus-
tomers-we lost approximately 20,000 calls. Once that happens to
a customer, what are the chances they are going to want to con-
tinue to use a competitor in the future?

The actions of the RBOC's are causing blockages when their cus-
tomers attempt to call our customers. Right now, the RBOC's are
refusing to pay the competitors large amounts of money, that will
amount to melons of dollars, for local traffic where they are sup-
posed to, under our contracts and the law, compensate us for those
calls. These are calls to Internet service providers.

Finally, there is no parity in the installation times between their
customers and our customers in terms of when we need their role.

The solutions, just to be very brief, consist really of stepping up
the efforts at the FCC and the Department of Justice. The FCC,
I think, got off to a good start with their Ameritech order. They
need to particularly focus on the OSS systems, the performance
standards, and enforcement so that after long distance is granted
to an RBOC, there will not be any backsliding or going back.

And then finally, when they review future mergers, we think it
is entirely appropriate to do as the FCC did with Bell Atlantic-
NYNEX and impose conditions consistent with the Telecom Act.

Again, thank you very much for the opportunity to be here.
[The prepared statement of Mr. Shapleigh follows:]

PREPARED STATEMENT OF JOHN C. SIIAI'IEI(;II

Mr. Chairman and members of the Committee, my name is John Shapleigh. I am
an Executive Vice President of Brooks Fiber Properties, Inc., based in St. Louis,
Missouri. I am responsible for the corporate development and regulatory affairs for
Brooks Fiber and serve on the board of directors and as a past Chairman of the
Association for Local Telecommunications Services (ALTS). Thank you for the oppor-
tunity to express to you today the views of Brooks Fiber and other facilities-based
competitive local exchange company (CLEC) members of ALTS on the status of local
telecommunications competition under the Telecommunications Act of 1996, and the
need for the FCC, U.S. Department of Justice, state regulators and courts to con-
tinue to implement and enforce the Act, and to vigorously curtail the anti-competi-
tive behavior of the incumbent monopoly local exchange telephone companies
(ILECs).

TIlE TELECOMMUNICATIONS ACT OF 1996 IS WORKING ; AND DOES NOT NEE) TO lIE
CIIANGED

In eighteen short months, the Telecommunications Act of 1996 (the "Act") has
been very successful in introducing the benefits of local telecommunications competi-
tion to residential and business consumers across America by establishing the nec-
essary statutory framework. The FCC, through its "trilogy" of interconnection, ac-
cess reform and universal service reform orders, and the states, through their CLEC
certifications and cost proceedings, have now also established the regulatory frame-
work under the Act.

Prior to passage of the Act, the development of local telecommunications competi-
tion had progressed slowly with state regulatory support, particularly in New York,
Michigan, Illinois, California and other early-adopting states, as well as under the
under the 1993 and 1994 "interconnection decisions" of the FCC. Competitive fiber
optic networks were being built and dedicated local transport services and private
network services were being provided, mainly to large long distance interexchange
carriers (IXCs), large corporate customers, universities and governments.

However, no competitor had begun the widespread deployment of the local switch-
es necessary to bring the benefits of competition to smaller businesses and residen-
tial consumers. Not many states had authorized competitive local services, including



"plain old telephone service" (POTS), and the incumbent monopolies were very effec-
tive in blocking the development of local competition.

Competitors only had access to early stage equity capital from venture capital in-
vestors and relatively small amounts of debt from equipment vendors eager to sell
their equipment. Only two companies had access to the public markets. Invested
capital and total competitor revenues amounted to only a few hundred million dol-
lars in a total local telecommunications market of over $90 billion.

Today, hundreds of thousands of residential and business customers in selected
areas have a real choice for their local telephone service and can elect to purchase
lower cost, higher quality, more reliable and more customer friendly local telephone
services from the new competitors, despite the numerous anti-competitive actions of
the incumbent monopoly telephone companies.

Recent industry analyst reports illustrate that more than a dozen CLECs now
provide local dial tone POTS and other services to hundreds of thousands of residen-
tial and business customers across the country.

Some customers are served entirely "on net", meaning that the customer is
reached entirely over the new entrant's fiber optic network and switch. Other cus-
tomers are reached through a combination of the new entrant's facilities together
with the ILEC's unbundled network elements (UNEs), principally unbundledd local
loops", which are the connections from the ILEC central office (where the ILEC local
switch is located) to the customer premise. Finally, customer are also reached
through "total service resale" of the ILECs local services, where only the ILEC facili-
ties are used to access the customer at a discount from the ILEC retail rate, with
the new entrant being the billing party to the customer.

CLEC customers generally receive their local service at lower rates and, if the
CLEC is facilities-based, will experience highe." quality, more reliable and friendlier
customer service, all of which is necessary for the new entrant to provide if it is
to succeed in winning over the ILEC customers.

While not yet highly visible to the public, its elected representatives and the FCC,
the huge positive impact of this landmark legislation is already being seen in hun-
dreds of U.S. cities, large and small, ranging from New York City, Chicago and San
Francisco to Springfield, Massachusetts, Grand Rapids, Michigan and Fresno, Cali-
fornia.

Major cities (MSAs 1-25) have two, three and sometimes four or more CLECs con-
structing networks, installing switches and selling competitive services. Mid-size cit-
ies (MSAs 26-75) have at least one, often two and sometime three CLECs in oper-
ation or under construction. Even smaller cities (MSAs 76-125) generally have at
least one new entrant building a competitive network.

In the more rural areas of Iowa and middle Illinois, one of the nation's more suc-
cessful competitive long distance entrepreneurs is now providing competitive local
service as well, initially by reselling the ILEC and soon through newly constructed
facilities.

If one looks below the surface, it can be seen that the facilities-based competitive
local exchange companies (CLECs), including Brooks Fiber and other members of
ALTS, are busy building the thousands of miles of fiber optic networks and install-
ing the hundreds of switches that will cause the exponential growth in competitive
local telecommunications competition that is about to explode around the United
States, so that by 1998, just two years after the Act was passed, over one million
residential and business consumers will have local telephone service from a com-
pany other than the incumbent telephone company.

The FCC's fiber deployment reports show tens of thousands of route miles of non-
ILEC local fiber cable have already been deployed, with more going in every day.
This deployment is accelerating, not slowing down. In addition to CLECs, electric
companies, cable TV companies and even some cities are installing fiber optic tele-
communications cable at an ever-increasing rate.

Industry analysts reports indicate the new entrants should have over one million
customers by as early as next year. While this is a relatively small number com-
pared to the millions of ILEC customers, it represents the beginning of exponential,
not straight line, growth.

This number will ramp up very quickly to many millions, so that five years after
passage of the Act, more residential andbusiness consumers will have competitive
local service than had competitive long distance service after a similar period of
competition in that industry.

This exponential growth will lead to a very rapid ramp up in non-ILEC customers
in 1998 and beyond There is every reason to believe that the CLECs will grow even
more quickly than the long distance competitors over a decade ago, primarily due
to the wizd-m of Congress in passing the Act, which made local competition the offi.
cial law of the land and mandated federal and state regulators and courts to take



actions that will facilitate the rapid growth of competitive local telecommunications
services.

THE KEY IS "FACILITIES-IASED" COMPETITION UNDER TilE ACT

In particular, the Act has allowed the facilities-based competitors to raise billions
of dol ars and install thousands of miles of state of the art digital fiber optic net-
works, and hundreds of local dial tone telephone switches, in order to compete with
the ILECs, including the regional Bell operating companies (RBOCs) and GTE.

Prior to passage of the Act, CLECs were able to raise over one billion dollars,
based on the actions of a few forward-looking state regulators and the FCC inter-
connection decisions.

After the Act became law, competitors have been able to raise between over $10
billion for network construction, switch deployment and the sales, marketing and
operating expenses necessary to begin to compete with the ILECs. While this is still
a relatively small amount compared to the ILEC investment of well over $100 bil-
lion, it is also just the beginning of exponential growth in fund raising capability,
if the Act is implemented properly by the FCC and state regulators.

Language carefully placed in the Act by Congress recognizes the importance of fa-
cilities-based local competition, as opposed to simple resale of the ILEC unbundled
network elements or end to end services, which is also permitted under the Act.
Just as in the long distance industry, true choice, lower prices and higher quality
local networks and services can only really occur when there exists a choice in facili-
ties. It was only after MCI, Sprint and Worldcom built their own networks, in addi-
tion to AT&T's, that the true benefits of competition became available to the na-
tion's residential and business consumers.

The Act contemplates three methods by which new local telephone competitors
can access their customers. First, a new competitor can build its own network all
the way out to a customer and serve that customer entirely with its own network,
except in cases where the customer calls an ILEC customer, in which case the call
is handed off to the ILEC through interconnection facilities for termination on the
ILEC network.

Second, a new competitor can order "unbundled network elements" (UNEs) from
the ILEC to reach its customers. At Brooks Fiber, we not only build our own net-
work out to our own customers, but also to most of the ILEC central offices, which
are locations spread throughout a metropolitan area where the ILEC has its own
switches. We then "collocate" inside the ILEC's central offices, as permitted under
the Act, and can then access its customers through the ILEC's "unbundled loops"
which are the copper wire pairs or fiber optic connections from the ILEC's central
office out to the customer premises.

Third, a new competitor can engage in "total service resale" (TSR) of the ILECs
end to end service, using none of its own facilities, but becoming the billing company
to their customers.

In the early days of long distance, there were many companies that merely resold
the incumbent's WATS and other bulk services. While this did help cause the ap-
pearance of competition, consumers only realized a small portion of the benefits of
competition because, after all, it was really just the same service that they had re-
ceived before, just billed from a new company.

With truly facilities-based local competition, consumers have a choice of a com-
pletely different company with a completely different network, prices become more
competitive more quickly, and carriers compete on reliability, innovation and friend-
ly customer service.

CURTAILMENT OF RBOC ANTI-COMPETITIVE lBEIIAVIOR lY TIHE FCC AN) STATF- IS
NEEI)ED

The Act is working and does not need to be changed. Yet, there are still barriers
that need to be surmounted for local competition to reach the potential created by
the Act.

States (through their cities and counties), power companies and building owners
continue to discriminate against new entrants by imposing fees and other require-
ments that are not imposed on the incumbent telephone companies. All of the in-
cumbent monopoly telephone companies, including in particular, GTE which already
has long distance authority, and U.S. West which apparently is less interested in
long distance, engage in re ulatory and judicial gamesmanship, as well as non-
compliance with interconnection agreements and provisions of the Act.

States, through their cities and counties, impose charges on CLECs which in some
cases are far higher than those imposed on ILECs operating in the very same com-
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munity. At Brooks, we have had to pay so-called franchise fees of over 5 percent
when the local telephone company is paying nothing for access to city streets.

In addition, cities sometimes impose buildout and other requirements on CLECs
that are not imposed on ILECs, and require portions of the CLECs fiber optic cable
asset to be provided to the city for its own use. This discrimination by cities can
make it prohibitive for a CLEC to enter a market or, once its enters, to compete
fairly with the ILEC.

In addition, despite very clear language in the Act which requires electric compa-
nies to make their poles and conduits available to CLECs, they simply refuse, know-
ing that the expense and delay of a regulatory or court battle will deter a CLEC
from insisting on this nondiscriminatory access which the Act requires. In some
cases, the electric company appears tobe discriminating in favor of its own tele-
communications subsidiary, likely a violation of antitrust laws.

Therefore, what is needed is for the Congress, the FCC, state commissions and
courts to "just say NO" to the RBOCs and other monopoly telephone companies in
three ways.

Never has a proper role for government been so clear. The new competitors, with
no market power, cannot yet impose market discipline on the monopoly telephone
companies. Just as it was entirely proper and necessary for the government to con-
trol the pricing and conduct of these monopolies when they were the only providers
of local telephone services, it remains entirely proper, and very necessary, for the
government to continue strong oversight of these monopolies until they lose market
power-i.e., "demonopolization before deregulation"-and, in the case of the RBOCs,
no entry into long distance until they have met the requirements of the Act and
have stopped their anti-competitive conduct.

The first "no" is "No, you have not lived up to either the spirit or letter of the
Act with your violations of interconnection agreements, anti-competitive activity
and, in some cases, even violations of federal and state antitrust laws."

One RBOC Chairian and CEO has publicly declared war on the Act by belatedly
challenging its constitutionality more than one year after its passage. one has to
wonder what message is being delivered to the employees of that company--cooper-
ate and comply with the spirit and intent of the Act---or defy it?

Brooks Fiber has had to sue RBOCs for breaching interconnection and other
agreements that the RBOCs voluntarily entered into! While Brooks has experienced
success with the regulators and courts in these situations, our experience is that the
RBOCs frequently "game the process" by requiring competitors to incur the expense
and delay of commission and court proceedings.

Virtually every RBOC is currently violating its interconnection agreement with
Brooks Fiber and other CLECs by failing to pay reciprocal compensation on Internet
Service Provider (ISP) traffic, despite that fact that all state commissions that have
ruled on the issue have found it to be local traffic for which local reciprocal com-
pensation must be paid.

This concerted pattern of conduct among the RBOCs goes beyond a mere violation
of their voluntary agreements, however. It is so highly anticompetitive that it a
pears to be a violation of federal and state antitrust laws. It is a case of a monopoly
doing the one thing clearly designed to injure a new entrant-withholding of mil-
lions of dollars which it owes in order to economically injure the new entrant and
reduce its ability to raise additional capital and become a more effective competitor.

These facts, as well as those underlying the recent private antitrust lawsuit by
Electric Lightwave against U.S. West, may lead this committee, other congressional
committees dealing with the nation's antitrust laws, the Department of Justice
(DOJ) or state attorneys general to consider informal or formal investigations into
RBOC and other ILEC anti-competitive behavior.

In addition, DOJ and the FCC should consider imposing conditions on GTE and
other ILECs in the event of future mergers, in order to further the purposes of the
Act, such as a requirement to comply with the provisions of Section 271 of the Act,
similar to the FCC's conditions on the Bell Atlantic/Nynex merger.

The second "no" is "No, you cannot go into the long distance business until you
have met the requirements of the Act, honored your agreements and ceased these
anti-competitive activities."

It is simply beyond comprehension how the RBOCs can expect approval to enter
the long distance business when they are not doing what the Act requires and what
their interconnection agreements require, in addition to other highly anti-competi-
tive activity designed to cripple or slow the development of local competition.

The FCC's order rejecting Ameritech's entry into long distance in Michigan was
a good step forward in further spelling out the requirements of the Act. HIowever,
follow-up by the FCC is critical, especially with respect to operational support sys-
tems (OSS), performance standards and measurement, enforcement and the stand-



ard under which it is in the public interest for an RBOC to enter the long distance
business. We hope the FCC works with the states on these matters, in order to
avoid the costly, delaying effects of court appeals.

Should Ameritech and other RBOCs be allowed into long distance when they have
hindered and delayed local competitors? When they discriminate against the new
entrants and their customers? When their own actions lead to major blockages and
outages for the customers of competitors? When they are withholding millions of dol-
lars in reciprocal compensation payments to competitors despite the fact that sev-
eral state commissions have condemned this practice?

Even when Ameritech or other RBOCs meet the so-called 1,I-point checklist, they
must meet the other requirements of the Act as well, including the public interest
test. It simply cannot be in the public interest to allow RBOCs to enter a new mar-
ket that they wish to enter as long as they are defeating the purposes of the Act
by op posing local competition in practice, despite what they may claim in public.

And the third "no" is "No, we will not amend the Telecommunications Act and
change the rules in mid-stream, which would jeopardize the huge investment al-
ready made by the new entrants."

CIECs and other competitors have in good faith invested billions of dollars in
local telephone networks and switches, in order to fulfill the goal of facilities-based
competition in local telecommunications markets. Most CLECs are not yet to cash
flow break even, and need to accomplish the original objectives in their business
plans before Congress or the regulators change the rules.

Congress should be extremely skeptical of requests to change a finely tuned and
well-balanced statute, simply because its proper enforcement is allegedly causing
discomfort to one or more of the affected parties.

Other positive developments today include state regulatory action on local tele-
phone customer balloting set for 1998 in Connecticut and the "fresh look" opportuni-
tics for consumers in Ohio. These and other competition-friendly actions should be
adopted throughout the country as soon as possible.

In 1998, Connecticut consumers will be able to vote for their choice of local tele-
pione service provider, just as in the last decade they were able to vote on their
Ong distance provider. In Ohio, consumers that have been locked up by the incum-

bent monopoly into long term local service agreements will be able to take a "fresh
look" once competition becomes available, without imposition of the normal onerous
ILEC financial penalties.

In Connecticut and New York, two ILECs have been separated into a network
company and a retail telephone company, with the idea that the network company
must treat all competitors with parity, including the retail company. While there
are many risks with this approach if not implemented properly, we hope that other
ILECs and state regulators look a this option.

TIlE ACT IS SUFFiCIENT-ACTIVE FCC, s'-rATE REGU.ATOi AND .IUI)ICJAI, ENFORCEMENT
IS NEEJ)EI)

The Act has established a necessary and sufficient statutory framework. What is
needed now, in addition to more time for competitors to enter a market that has
been a monopoly for over 100 years, is for the FCC, l)O.J, state regulators and
courts to force the RBOCs and other monopoly telephone companies to comply with
the spirit and letter of the Act.

Members of Congress, the FCC and state commissions should be proud of the leg-
islative and regulatory framework that they have established, which has allowed
local telecommunications competition to blossom in just eighteen short months since
the passage of the Act. With speedy additional FCC, DOJ and state regulatory im-
plementation and enforcement actions in the next few years, local telephone com-
petition will grow more robust, become irreversible and provide virtually all residen-
tial and business consumers with the competitive choice in local telephone services
that Congress intended.

JOIN C. SIIAPI,Ei(;II, EXECUTIVE VICE PII:SII)ENr--RE(UI,AT()RY AND CoIw'oIwt
DEvEI.OIIMENT, B}RooKs FillER PRI'OERTIES, INC., ST. LOUIS, MO

Mr. Shapleigh has been Executive Vice President in charge of Brooks Fiber's regu-
latory and corporate development activities since its formation in Novenber 1993.
Brooks Fiber is a competitive local exchange company ((,I,EC) which how has state
of the art SONET digital fiber optic networks and local telephone switches in oper-
ation or under development in 44 U.S. cities in 21 states.

Mr. Shapleigh has 22 years of entrepreneurial, management, regulatory, govern-
ment policy and legal experience, lie is the immediate past Chairman and pre-



viously served for two years as President of the Association for Local Telecommuni-
cations Services (ALTS), the national trade association for local telecommunications
companies. He also served for one year as Associate Administrator of the National
Telecommunications and Information Administration (NTIA) in the U.S. Depart-
ment of Commerce, a key federal telecommunications policy position where he di-
rected NTIA TELECOM 2000: Charting the Course for a New Century, a com-
prehensive review of 18 telecommunications, mass media and information indus-
tries, including telephone, television and cable television; three years as Vice Presi-
dent and General Counsel of LDX Net and WilTel, developers of regional fiber-optic
telephone networks, positions involving the negotiation of over $100 million in debt
financing agreements and oversight of all federal, state and local regulatory mat-
ters; and three years as Commissioner, then Chairman, of the Missouri Public Serv-
ice Commission.

He has an A.B. degree from Dartmouth College (Senior Honors) and a J.D. degree
from the Washington University School of Law (Law Quarterly). He is a recipient
of the President's Award of the Missouri Bar Association.

BROOKS FIBER PROPERTIES, INC., ST. Louis, MO

Brooks Fiber Properties, Inc. (BFP) is one of the leading competitive local ex-
change companies (CLECs) in the United States, providing of competitive local tele-
communications services in numerous mid-sized U.S. cities. Formed just four years
ago, Brooks Fiber is among the fastest growing and financially strongest in the mar-
ketplace. With fiber optic networks in operation or under development in 44 metro-
politan areas in 21 states across the country, competing directly with the regional
Bell operating companies, BFP is on target for reaching the goal to be in at least
50 markets by the end of 1998.

BFP is a public company traded on the NASDAQ under BFPT. BFP was founded
by Robert A. Brooks to build and operate fiber optic networks required by the con-
vergence of voice, data, video and computer technologies. The company was created
to meet the high speed digital transmission needs of residential and business cus-
tomers into the next century.

Brooks Fiber Properties' mission is to provide residential, business, government
and carrier customers with a broad array of innovative voice, data and video tele-
communications solutions on the company's state-of-the-art digital fiber-optic net-
works and local telephone switches, backed by the highest quality customer service.
The Company's telecommunications services are provided over digital SONET fiber
optic networks which employ advanced, redundant electronics and dual path archi-
tecture to ensure reliable and secure telecommunications. BFR's networks are mon-
itored 24 hours a day, seven days a week through the Company's network oper-
ations and control centers in St. Louis, Missouri and Grand Rapids, Michigan.

The Company's diverse product line includes the most reliable high-capacity serv-
ices on the market, such as fiber-based self-healing metropolitan area networks, pro-
viding economical voice, video and data connections, broadband video conferencing,
native-speed LAN/WAN interconnection, ATM, frame relay and local exchange
switched services, including local telephone dial tone services.

Senator DEWINE. Mr. Shapleigh, thank you very much.
Mr. Kimmelman.
Senator THURMOND. Mr. Chairman.
Senator DEWINE. Senator Thurmond.
Senator THURMOND. I have been called back to my office. I have

a few questions and I will submit them for the record.
Senator DEWINE. We will submit those to the witnesses. Thank

you very much.
[The questions of Senator Thurmond appear in the appendix.]

STATEMENT OF GENE KIMMELMAN

Mr. KIMMELMAN. Thank you, Mr. Chairman, Senator Kohl. On
behalf of Consumers Union, I appreciate the opportunity to testify
and I appreciate you holding hearings on the Telecommunications
Act because, unlike my colleagues here this afternoon, consumers
are not so optimistic about what is happening.



Consumers are not getting what they were promised. They are
getting things like this. This is a Baltimore Sun article from the
other day saying cable rates are going up $3.10 a month in Novem-
ber, a 10-percent increase. Consumers have seen cable bills go up
almost 12 percent since February 1996, when this law was enacted,
greater rate increases in real terms than ever before in history.

Consumers in many States have been threatened with local rate
increases, and in the first year of this law, in 1996, long-distance
rates in the basic schedule went up faster than they ha in the 3
previous years. Some of that has been undone this year by the FCC
by reducing that rate increase, but that is hardly a major decrease,
as was promised.

The broad-based competition that all of you heard about, that is
nowhere in sight, and it is not, as Mr. Barr says, a question of the
pace. Part of the problem is that we may be going backward, not
forward.

Every industry, as you know, comes up here and exaggerates
when they want legislation passed. That is not new, but this set
of industries may top them all. I do not recall the Bell companies
coming before this committee or the rest of Congress saying Pacific
Telesis and SBC were going to get married when you passed this
law, that Bell Atlantic and NYNEX had a prenuptial agreement. I
recall them saying there were going to be seven new long-distance
competitors if you move forward. That is what I recall.

I do not recall the two largest cable companies, TCI and Time
Warner, that serve more than half of all subscribers in the country
to cable and own the lion's share of programming, saying that they
were going to get together, bridge through Ted Turner, and they
were going to create a giant venture, basically amalgamate their
power, and raise cable rates three times faster than inflation. I do
not recall that. I recall them saying, we are the other wire. We are
going to compete with the phone companies.

And I do not recall the long-distance companies saying that the
only way to make money in this business was by merging with a
Bell company. I do not recall that at all. I recall them coming up
here saying, we are going to make major investments in the local
phone market.

Sure, sometimes market conditions change, especially in a dy-
namic industry like telecommunications, but look at the market.
Computer prices, down. Fiber optics, down. Switches, down. Look
at the market in general. Could it be more stable? Could it be
doing any better than anyone would have expected? There is no
market shakeup here that is leading to them backtracking.

I am afraid, Mr. Chairman and Senator Kohl, that Congress was
scammed a bit by a lot of telecommunications companies that
wanted rules relaxed, that wanted ownership limits extinguished,
not to compete but to amalgamate their power and expand their
monopoly markets.

Mr. John Malone, CEO of TCI, said to the Wall Street Journal
this year, and I am quoting Mr. Malone,

If you read our annual report last year, you would think we are 1/3 data, 1/3 tele-
phone, and V video entertainment, instead of 100 percent video entertainment and
two experiments.

The Journal reporter goes on to say,



With the zeal of a convert, he has a new sermon. "The old cable industry is a per-
fectly good business to be in and should not be penalized for failing to deliver on
its promises," he says. Moreover, telephone companies have retreated as video com-
petitors to focus on the long-distance business.

That is from the Wall Street Journal.
Well, this tactic of switch-and-bait seems to have succeeded be-

cause along domes Rupert Murdoch who says, I want to compete
with the cable industry. I am going to take them on. I testified
with him April 10 in the Senate Commerce Committee and this is
what he said to the committee.

SKY plans to come to market this fall. Up-front costs will be low. We will compete
head-on with cable. SKY will overcome its most difficult hurdle, will bring viewers
their local broadcast stations as part of a basic package, will invest $3 billion in cap-
ital to bring consumers a better choice now.

It is fall. SKY is gone. There is no competition. SKY is nowhere
in sight. Mr. Murdoch has joined with the cable companies on a
satellite venture, combining licenses, buying new programming,
getting carriage of his programming. He is happy, but consumers
get no competition.

So, Mr. Chairman, this is what we believe consumers need with
this kind of market entrenchment rather than competition develop-
ment. We need tough antitrust enforcement, much tougher than
what we have seen so far from the Antitrust Division. We need
vigilant FCC oversight. We need a crackdown on the video busi-
ness, cable companies particularly, much more than what we have
seen from the FCC. We need to put a lid on cable rates. We need
to stop monopolistic practices and we need to jump-start true com-
petition.

We need you in Congress to finetune the 1996 act, freeze cable
rates, put an end, put a moratorium to mergers among the telecom
giants so consumers have some fair chance of seeing some competi-
tion develop. Thank you.

[The prepared statement of Mr. Kimmelman follows:]

PRIMIAIED STATEMENT OF GENF. KiMM'IMAN

INTIROI)UCTION

More than 18 months after enactment of the Telecommunications Act of 1996,1
many of the promises that were designed to justify telecommunications deregulation
have disappeared, and many of the expectations created by the law remain unmet.
Major industry players have reneged on self-serving predictions, leaving consumers
at risk of paying inflated prices to companies that disregard the competitive "green
light" signal that Congress sent them. Consumers Union 2 believes consumers will
come out losers under the Telecommunications Act unless Congress, antitrust en-
forcement agencies and regulators fine-tune and vigorously enforce mechanisms de-
signed to bring consumers the fruits of competition.

IPublic Law 104-104, 110 Stat. 56 (1996).2 Consumers Union is a nonprofit membership organization chartered in 1936 under the laws
of the State of New York to provide consumers with information, education and counsel about
goods, services, health, and personal finance; and to initiate and cooperate with individual and
group efforts to maintain and enhance the quality of life for consumers. Consumers Union's in-
come is solely derived from the sale of Consumer Reports, its other publications and from non-
commercial contributions, grants and fees. In addition to reports on Consumers Union's own
product testing, Consumer Reports with approximately 5 million paid circulation, regularly car-
ries articles on health, product safety, marketplace economics and legislative, judicial and regu-
latory actions which affect consumer welfare. Consumers Union's publications carry no advertis-
ing and receive no commercial support.



L Pricing trends
So far, consumers have not fared well under the Act. In response to industry exag-

gerations about the likely pace of competition in a less regulated environment, the
Act promoted excessive price deregulation and relaxation of ownership limitations
before consumers receive increased choice in the marketplace. As a result, cable
rates have shot up more than three-times faster than inflation since passage of the
Act.3 In the long distance market, it took a $1.7 billion regulatory cut in prices--
not competition-to begin to counteract for basic long distance rate increases in
1996 that were the largest in the previous three years. 4 Dramatic rate increases for
local phone service are also under consideration. In April 1996, most local telephone
companies filed comments at the Federal Communications Commission (FCC) indi-
cating that a deregulated, "efficiently" priced local phone market would lead to an
average of a $10/month increase in consumers' phone bills.5 While the FCC has not
followed this recommendation, states face considerable pressure to raise local phone
rates. In addition, the FCC has interpreted the Telecommunications Act to call for
the deregulation of payphone rates this year, expecting the price of payphone calls
to rise about 40 percent, from 25 cents to 35 cents.6

II. Mergers
Simultaneously, consolidation and concentration of ownership within communica-

tions industry sectors may ultimately reduce rather than expand competitive options
and diversity of media voices for consumers. Under the Act's relaxed ownership
rules, television and radio station sales nearly doubled between 1995 and 1996,7 sig-
nificantly concentrating media ownership in fewer hands. A number of examples il-
lustrate this dangerous consolidation:

After Westinghouse took over CBS Inc., it purchased Infinity Broadcasting, giving
it ownership of CBS's television stations and enough radio properties to pull in more
than 30 percent of advertising revenue in the top ten markets,8 and as the Washing-
ton Post says, "The deals just keep on coming in the red-hot radio business." Re-
cently Hicks, Muse, Tate & Furst Inc. announced the purchase of SFX Broadcasting
Inc., giving Hicks a total of 344 stations, the largest radio group in the nation. 9

Rupert Murdoch's News Corp. became the biggest player in television by expand-
ing its ownership to 22 stations through the acquisition of New World Communica-
tions Group Inc.10

After abandoning efforts to compete with the cable industry, cable industry lead-
ers helped Murdoch win the bidding to purchase the Family Channel, get carriage
of his news channel on Time Warner's cable systems, and allowed Murdoch to join
their cartel of cable owners who run the Primestar satellite venture.' Now, in con-
junction with Tele-Communications Inc. (TCI), Murdoch is expanding his sports pro-
gramming empire by purchasing a large share of Cablevision Systems Rainbow
Media Holdings, combining 18 regional cable sports channels, the Fox national TV
network, Madison Square Gardens, the New York Knicks, the New York Rangers
and Los Angeles Dodgers in one ownership circle. 12

Tribune Company expanded its television reach to one-third of U.S. households
through the purchase of Renaissance Communications.) 3

Time Warner Inc. and Turner Broadcasting merged, combining the nation's two
largest cable owners (since John Malone of TCI will own more than 9 percent of
Time Warner), serving about one-half of all cable subscribers, and owning many of
the most popular cable programming networks (Malone's TCI will be somewhat in-

3The Bureau of Labor Statistics reports that the cable consumer price index has risen 11.7
percent since February 1996 when the Act became law, while the general CPI rose 3.6 percent.
4 Mark Landler, "Big Restructuring of Phone Charges Approved by F.C.C.," New York Times,

May 8, 1997, and "Rates Increased 5.9 Percent by AT&T, Its Biggest Rise in Nearly 3 Years,"
New York Times, Nov. 28, 1996.

$Mike Mills, "Phone Firms Seek Higher Local Rates," Washington Post, May 7, 1996.
6Federal Register Vol. 61, No. 195, Oct. 7, 1996 at 52307-52323.
7 Jube Shiver, Jr., "Was Telecommunications Reform Just Another Act?" Los Angeles Times,

Feb. 3, 1997.
Mark Landler, "Merging Voices That Roar: Is a Radio Deal Too Big?" New York Times, June

21, 1996; and Neil Hickey, 'So Big," Columbia Journalism Review, JanlFeb. 1997 at 24.
9 Paul Farhi, "Tex. Firm Crafts Biggest Radio Group in U.S." Washington Post, Aug. 26, 1997.
'OHickey, op. cit., at 24.
"Mark Robichaux and John Lippman, "Murdoch Sets Satellite-TV and Cable Deals," Wall

Street Journal, June 11, 1997.
12Paul Farhi and Leonard Shapiro, "A Sporting Chance To Be No. 1," Washington Post, June

24, 1997.
13Hickey, op. cit., at 24.



sulated from Time Warner through a consent arrangement to be policed by the*Fed-
eral Trade Commission (FTC)).14

TCI is continuing to expand its dominance over the cable market through trans-
actions with Cablevision Systems Inc. and News Corp. that will give TCI substantial
ownership of cable systems serving about one-third of all cable subscribers and doz-
ens of popular cable channels, including the regional sports networks that Rupert
Murdoch is amassing. 15 Despite the FTC's efforts to keep TCI and Time Warner
separate, Ted Turner managed to get a Time Warner board seat for Bank of New
York's (BONY) J. Carter Bacot, who "is close to Tele-Communications Inc. CEO
John Malone, who sits on BONY's board." 16 Now TCI and Time Warner are plan-
ning additional joint ventures that may further unite their cable systems, which
blanket more than 50 percent of the market, in a combined strategy to block poten-
tial competition.

17

In the telephone industry, a similar trend toward consolidation is unfolding. In-
stead of seven Regional Bell Operating Companies entering the long distance mar-
ket to compete against the likes of AT&T, MCI and Sprint, there will be five or
fewer long distance entrants. SBC Communications Inc. and Pacific Telesis have
merged, along with Bell Atlantic and NYNEX.

In the case of geographically adjacent companies like Bell Atlantic and NYNEX,
consumers lose as two potential entrants into the long distance market shrink into
one, and two likely local phone service competitors join together. This merger com-
bines local phone monopolies from Maine through Virginia, with a built-in long dis-
tance network serving almost 40 percent of phone lines. As the FCC pointed out in
expressing substantial competitive concerns about this merger:

8. With respect to the proposed merger of Bell Atlantic and NYNEX, we con-
clude that the proposed merger will eliminate Bell Atlantic as a likely signifi-
cant independent competitor in the market to provide local exchange and ex-
change access services, and bundled local exchange, exchange access and long
distance services, to residential and smaller business customers particularly in
LATA 132 and the New York metropolitan area (including northern New Jer-
sey), but not limited to that area. We conclude that Bell Atlantic did plan to
enter LATA 132 and other NYNEX territories, and that Bell Atlantic should be
considered a competitor to NYNEX, but for the proposed merger * * *

9. The proposed merger likewise eliminates NYNEX as a possible entrant into
Bell Atlantic territories * * * the merger eliminates any prospect of NYNEX
competing with Bell Atlantic in the southern half of the northeast corridor be-
tween Virginia and Maine, and in particular any prospect that NYNEX would
have entered northern New Jersey either on its own initiative or as a competi-
tive response to Bell Atlantic entry into New York.

10. We also conclude that Bell Atlantic, as an independent entity, possesses
competitively significant assets and capabilities that otherwise would enable it
to compete with NYNEX. Bell Atlantic and NYNEX are two of the five likely
most significant market participants that would compete to provide local ex-
change and exchange access or bundled local exchange, exchange access and
long distance telecommunications services to residential and small business cus-
tomers in LATA 132 and the New York metropolitan area. These five most sig-
nificant competitors have, or are likely to speedily gain, the greatest capabilities
and incentives to compete most effectively and soonest in the relevant market
during implementation of the 1996 Act * * *. Although Bell Atlantic's argu-
ments in support of the application's focus on whether Bell Atlantic would have
entered New York City de novo in competition with NYNEX, the proposed
merger in fact eliminates these significant capabilities from any form of com-
petition with NYNEX, whether de novo entry, through acquisition of a smaller,
existing entrant, or via joint venture. Indeed, the record reflects the fact that,
prior to the merger, Bell Atlantic had entered into some joint ventures as a
means of offering service not only in New Jersey, but in New York as well.

11. Merging a dominant market participant, in this case NYNEX, with a par-
ticipant ranked no less than fifth by competitive significance in terms of its im-
pact in the relevant market, in this case Bell Atlantic, has two predictable ef-
Fects. First, such a merger strengthens NYNEX's market power against competi-

'4 1n the Matter of Time Warner Inc., Turner Broadcasting System, Inc., Tele-Communica-
tions, Inc., and Liberty Media Corp., FTC File No. 961-0004, Complaint, Sept. 12, 1996.

IsMark Robichaux, "Cablevision May Acquire TCI Customers, and "Fox-TCI Nears Pact to
Buy 40 Percent of Cablevision Sports for $850 Million," Wall Street Journal, June 9, 1997 and
June 20, 1997.

'I6 David Lieberman, "The media conglomerate's power players," USA Today, May 12, 1997.17"Cable Venture Formed by 2 Industry Giants," New York Times, Sept. 4, 1997.
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tive erosion by one of the most significant market participants. Second, the
merger would by its own terms increase the likelihood of coordinated action
among the remaining four most significant market participants to increase
prices, reduce quality or restrict output * * * *18

12. Cognizant of the uncertainty as to the pace and extent of the lowering
of barriers to entry, and taking the merger on its terms alone and without any
other considerations, we believe that Aplicants have failed to carry their bur-
den of showing, under the public interest standard, that entry would be suffi-
ciently easy to mitigate the potential harms to competition from merging the
leading and no less than fifth most significant participant in the market for pro-
viding telecommunications services to residential and small business customers.
Applicants also have not carried their burden of demonstrating, under the pub-
lic interest standard, that efficiencies generated by the merger will mitigate en-
tirely the potential competitive harms * * *

Unfortunately for consumers, the Justice Department failed to challenge this con-
solidation of local phone monopolies, leaving the FCC to impose conditions on Bell
Atlantic that are unlikely to expand meaningful consumer choice or unleash vibrant
competition along the eastern seaboard.
IlL Cross.industry competition?

While some of last year's telecommunications mergers could ultimately enhance
competition, this massive industry consolidation has been accompanied by an imme-
diate retrenchment-rather than an increase-in cross-industry competition. After
years of clamoring to offer competition to the cable industry, the local telephone
companies-fully unshackled by the Act to enter the video market through four dif-
ferent streamlined approaches 19-have done more backtracking than competing
against cable. Although Ameritech and BellSouth have made some effort to expand
into video, the much ballyhooed Bell company Tele-TV initiative went from a major
potential competitor to the dust-heap last year:

Sixteen months ago, Mr. Grushow agreed to take over the programming arm
of Tele-TV, a television joint venture owned by Bell Atlantic, NYNEX and Pa-
cific Telesis. The three companies had set a loftyvgoal: to develop an interactive
alternative to cable television * * *

The Baby Bells originally planned to roll-out Tele-TV to 30 million homes it,
six of the nation's seven largest markets by the end of the century * *

But after repeated delays in technology and a tectonic shift in regulations, the
Baby Bells now admit that getting into television is only one of several prior-
ities. Having completed his design for Tele-TV, Mr. Grushow wonders how
many people will ever see it.2

°

Tele-TV, the high-profile progamming alliance owned by three Baby Bells,
has been ordered to slash its budget, slow down hiring and delay development
of interactive fare-ostensibly the reason the unit was formed-for at least an-
other year.

2 1

Bell Atlantic Corp., NYNEX Corp., and Pacific Telesis Group are taking steps
to shut down Tele-TV, * * * they have basically abandoned their hopes of lead-
ing the way on development of the next generation of interactive fare amid tech-
nical difficulties, rising costs and vast changes in the market. 22

The Bell company pull-back from aggressive video competition has also oc-
curred in the wireless market. The FCC has found that the only operational
wireless system owned by a local phone company is a 42,000 subscriber system
in California. 23 Last year Bell Atlantic abandoned a digital trial in Fairfax,
Va.,24 and in conjunction with NYNEX, appears to have bailed out of wireless
altogether:

"'In the Applications of NYNEX Corp. And Bell Atlantic Corp. For Consent to Transfer Con-
trol of NYNEX Corp and its Subsidiaries, Before the FCC, File No. NSD-L-96--10, Adopted Aug.
14, 1997 at 6-8.

19Pub. L. 104-104, 110 Stat. 56 (1996); see also In the Matter of Annual Assessment of the
Status of Competition in the Market for the Delivery of Video Programming, Third Annual Re-
port, CS Dkt. No. 96-133, adopted by the FCC Dec. 26, 1996.2 0 Mark Landler, "Baby Bells' TV Developers Are on Hold and Frustrated," New York Times,
Aug. 5, 1996.2

1 Leslie Cauley, "Baby Bells Push the Pause Button Again on Tele-TV Interactive Unit," Wall
Street Journal, June 7, 1996.

2 2 Leslie Cauley, "Bell Atlantic, NYNEX, PacTel to Close Tele-TV," Wall Street Journal, Dec.
6, 1996.

2"Third Annual Report, op. cit., at para. 72.
2- Id., at fn. 224.



Bell Atlantic Corp. and NYNEX Corp. said they plan to "suspend" their agree-
ment with a small wireless cable operator, CAI Wireless Systems Inc., * * *.
The move sets the stage for the two Bells to bail out of that business altogether
as they pursue other opportunities.

The Friday announcement amounted to an about-face for Bell Atlantic and
NYNEX, which last year had hailed their pact with CAI as instrumental to
speeding delivery of video entertainment an information service to millions of
customers in the Northeast. 25

Interestingly, most of the Bell companies now believe they are better off investing
their money in the long-term opportunity to move into the long distance business--
even though not a reality until statutory guidelines are met-instead of the imme-
diate chance to compete with cable. For example, at the time they announced their
proposed merger with NYNEX, Bell Atlantic officials expressed relief that their pre-
vious "pact" with cable giant TCI "foundered," as market analysts described the
logic for the Bell companies to pull back from a video competition strategy:

"The reason that long-distance carries the day over television is that it is just
so easy," said William C. Bane, a telecommunications consultant at Merger
Management Consulting in Washington. "The problem wi'h them getting into
cable TV is that they don't have the plant," he added, referring to the miles of
high-capacity cable typically required for video networks 2 6

The large cable companies have gone through a similar backtracking from their
previous aggressive talk about competing against local telephone companies. Almost
exactly two years ago, as Congress began deliberations on the Telecommunications
Act, the Senate Commerce Committee received testimony from the cable industry
stating unequivocally that "* * * cable television companies are the most likely
competitors to local phone monopolies * * * ".27 Not only did cable claim it was the
personification of telecommunications competition, it asserted that relaxing or elimi-
nating cable rate regulation, to increase cable's cash flow, wvas necessary to make
competition happen:

If you look at the entire structure, the competitive theory of the broad legisla-
tion in front of this committee, the theory is that you are going to allow the
Regional Bell companies to move into manufacturing, information services, bur-
glar alarm services, cable, other areas, and that their potential for anticompeti-
tive behavior is going to be checked because they are going to have competition.
And then you look around, and who is going to provide that competition?

And I would submit to this committee it is us. We are the other wire, and
if we do not have the financial and investment environment to make those in-
vestments, those tens of billions of dollars, then the end result is that this com-
mittee and this Congress will have opened up a Pandora's box in terms of ex-
tending the regional phone companies' monopolies, and you will never close it
again.

28

Despite a strong cash-flow resulting from relaxed regulation of cable rates,29 the
largest cable companies have virtually abandoned immediate efforts to compete with
local telephone companies. For example, Time Warner has already indicated it plans
to substantially scale back both Orlando (futuristic Full Service Network) and its
ambitious plans for the telephone business, a move that is expected to save the com-
pany about $100 million next year in capital expenditures. "Our strategy to ap-
proach the telephone business is something we are reassessing," a Time Warner
spokesman confirmed.3 0

Shockingly, the most aggressive cable CEO, John Malone, has announced a full
retreat from telephone competition:

John Malone, chief of the nation's biggest cable company, Tele-Communica-
tions Inc., has a stunning admission to make. His widely hailed vision for TCI's
future as a multimedia powerhouse straddling television, telephones and the
Internet, isn't working.

25 Leslie Cauley, "Bell Atlantic, NYNEX Plan to Suspend Agreement With CAL Wireless Sys-
tems," Wall Street Journal, Dec. 16, 1996.2 6 Mark Landler, "A Sticking-to-Their-Knitting Deal," New York Times, Apr. 23, 1996.

2 7 Statement of Decker Anstrom, National Cable Television Association Before the Committee
on Commerce, Science, and Transportation U.S. Senate, Mar. 21, 1995, S. lirg. 104-216 at 5,
8, and 252 8 id., at 115 (emphasis added)29 Third Annual Report, op. cit., at 11-163 0 Eben Shapiro, "Time Warner Expands Plans For Cost Cuts," Wall Street Journal, Oct. 10,
1996



It is too ambitious, over hyped, and impossible to carry out on schedule, he
says * . "The company got overly ambitious about the things it could do
* * * "

He is abruptly revising his longstanding promise that TCI was set to become
the powerful lord of the new information superhighway, using cable to deliver
phone service, the Internet, and other futuristic interactive goodies.

If you read our annual report last year, you'd think we're one-third data, one-
thirdtelephone and one-third video entertainment, instead of 100 percent video
entertainment and two experiments," he says *

With the zeal of a convert, he has a new sermon. The old cable industry is
a perfectly good business to be in, and shouldn't be penalized for failing to de-
liver on all its promises, he says. Moreover, telephone companies have retreated
as video competitors to focus on long-distance business.

Right now, we've got zero revenue from residential telephone service, dimin-
ishing revenue from high-speed Internet, and $6 billion in revenue from video
entertainment," he says. 3'

With cable companies virtually abandoning entry into the local phone business,
the long distance companies that hope to challenge the local Bell monopolies at-
tempted to pick up the slack. However, long distance expansion into local telephony
has proven to be a big flop: "Sixteen months after the Government opened the $100
billion local phone market to no-holds-barred competition, a new study has found
that fewer than half of 1 percent of Americans receive their residential phone serv-
ice from a competitor to the monopoly provider."' 32 After threatening to build facili-
ties to enter the local market, AT&T is in full retreat, attempting to buy an existing
local monopoly rather than compete to enter that market:

A year ago, AT&T Corp. Chairman Robert E. Allen declared war on the local
phone monopoly, vowing to bend billions of dollars to erect rival networks that
would capture one-third of the $100 billion-a-year business in just four years.

Today, AT&T has made scant progress in delivering on that promise, serving
fewer than 100,000 customers in a handful of markets. Its much-touted local
invasion has turned out to be far more expensive and complicated than it origi-
nally envisioned.

No wonder, then, that AT&T is deeply involved in merger discussions with
Bell giant SBC Communications Corp. * * *

He [Mr. Allen] also noted that AT&T's foray into local service has "found the
course muddy, and traction's not easy to get * * *. No company can afford to
build local networks quickly all across the country." 33

And AT&T is not the last example of competitive dreams disappearing virtually
over-night. This spring, Rupert Murdoch's News Corp. Proposed a major competitive
assault on the cable industry by attempting to combine his satellite capacity (jointly
owned with MCI) with the satellite system of EchoStar Communications Corp. As
Mr. Murdoch described the venture to the Senate Commerce Committee on April 10
of this year:

* * * DBS still has not made major inroads against cable. Why? For three
major reasons: the minimum $700 up-front outlay required for current DBS
services is too expensive; current DBS services do not easily or economically
serve multiple TV sets in the home; and the DBS program package does not
include local broadcast stations * * *

Subject to merger approval, SKY plans to come to market this Fall with a
service that does overcome these limitations * * *

The up-front costs for SKY subscribers will include only around fifty dollars
to purchase the dish itself, plus a fifty dollar refundable deposit per convex-ter
box and a reasonable installation charge. With that, consumers can receive hun-
dreds of channels of digital pictures with CD quality sound.

Finally, SKY will overcome the most difficult hurdle. We will bring viewers
their local broadcast stations as part of the basic package * * *

Charlie Ergen and I are truly excited about the pro-competitive service we
want to bring to market in a few short months. For the first time, when con-
sumers choose between cable and DBS offerings, the choice before them will be

31Mark Robichaux, "Malone Says TCI Push Into Phones, Internet Isn't Working for Now,"
Wall Street Journal, Jan. 2, 1997 (emphasis added).3 2 Mark Landler, "Monopolies Still Rule the Local Phone Markets," New York Times, May 22,
1997.33 John J. Keller, "For AT&T, Building Local Service Is Tough Job, Wall Street Journal, June
11, 1997.



between two equivalent service to multiple sets in the home and equivalent
sign-up costs. * * *

* * * SKY is willing to risk a three billion dollar capital investment to bring
consumers a better choice now. * * *

If you give the legal authority to compete, the rest is up to us. 3 4

Now it is Fall, and there is no SKY. As abruptly as this competitive threat ap-
peared on the horizon, it vanished and was transformed into an effort to expand
cable's control over potential satellite competition. The cable industry did not take
kindly to Murdoch's competitive efforts and launched a counterattack:

As the cable industry descends on New Orleans today for its annual trade
show, it is launching a legal, political and advertising assault aimed at blocking
or at least slowing down the new service, reviled in cable circles as "the Death
Star." Although SKY is scheduled to begin operating next year, it must clear
regulatory hurdles involving market concentration, foreign ownership and copy-
right violations. The cable industry plans to exploit all these in a bid to topple
SKY.

The cable industry will marshall its forces against rival Rupert Murdoch's
plan to beam hundreds of TV channels-including local TV stations-into peo-
ple's homes via satellite, cable giant Ted Turner declared yesterday.

We're going to make it as tough for him as we possibly can. Kind of like the
Russian army did with the German army," said Mr. Turner, Time Warner Inc.
vice chairman * * *35

Murdoch quickly backed out of the EchoStar deal, and joined forces with the cable
companies-TCI, Time Warner, Comcast, Continental Cablevision (now part of US
West) and Cox Communications-that control the PrimeStar Partners' satellite tele-
vision service. 36 If this transaction is approved by antitrust and regulatory authori-
ties, the cable industry will control massive satellite capacity that could have been
used to offer competition-as Mr. Murdoch originally proposed-to the cable indus-
try.

Given these dramatic, virtually simultaneous retreats by both cable and telephone
companies from the pro-competitive promises that made before passage of the Tele-
communications Act, it should come as no surprise that consumers have no con-
fidence in these companies' new promises. While satellite video providers are begin-
ning to make inroads in the television market, and new wireless technologies offer
the potential for local telephone competition, consumers are left paying inflated
prices and bearing the risk that they-and not the industries that profits from
unfulfilled promises-will come out the losers under the Telecommunications Act.

IV. Making the Telecommunications Act work for consumers

Unless Congress is prepared to fine-tune the Telecommunications Act by putting
a lid on rates for monopoly services and a moratorium on mergers until competition
develops, the only way to bring down prices for consumers is through aggressive
antitrust and regulatory action to implement the Act's principles.

The FCC must act to reduce cable rates to a reasonable level, prevent monopolis-
tic practices by the cable industry, and to protect universal telephone service as it
brings phone rates down to today's market costs. If the Commission squeezes the
fat out of prices for connecting consumers to the local telephone monopolies' poten-
tial competitors, affordable local phone service can be preserved and long distance
rates should drop significantly.

For telephone service, the key to bringing these benefits to the American people
is to follow a steady pricing transition designed to eliminate the inherent advan-
tages an incumbent monopoly has over consumers and new market entrants. No one
has articulated the nature and degree of this local telephone company advantage
better than BellSouth did when it sought to compete as a new local telephone pro-
vider abroad:

The timing of, terms and conditions for, and pricing of, interconnection deter-
mine which firms capture the available rents. Hence the dominant incumbent,
if it fails to accept the benefits which flow from a competitive market, can and
will rationally use interconnection negotiations to delay and restrict the benefits

3 4 Statement of Rupert Murdoch before the Senate Commerce Committc- on Multichannel
Video Competition, April 10, 1997 (emphasis added).3 5Jeannine Aversa, Associated Press, "Cable Industry Takes Aim at Murdoch's Satellite,"
Washington Times, March 20, 1997.3aJohn Lippman and Mark Robichaux, "News Corp. Wins Tentative Pact to Join Cable Firms
in-Satellite-Dish TV Service," Wall Street Journal, May 27, 1997.
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of competition. This enables it to perpetuate the rents which it obtains as a suc-
cessor to a monopoly franchise at the expense of competition and innovation.

A dominant incumbent can limit both the scale and scope of its competitors,
raising their costs and restricting their product offerings. In addition, it can di-
vert or delay competition and innovation to protect its current revenues and
give itself time to prepare and introduce similar products or service by exercis-
ing control over standards for connect and local numbers * * *

It has very powerful incentives to include monopoly rents in the price of com-
plementary network services in order to perpetuate and increase its monopoly
profits. It similarly has very powerful incentives to reduce the ability of its com-
petitors to claim market share.3 7

As a result of inadequate price regulation in response to the local telephone mo-
nopolies' advantages as described by BellSouth, consumers as at risk of paying vast-
ly inflated local and long distance rates. Consumers Union, the Consumer Federa-
tion of America, and the American Association of Retired Persons have asked the
FCC to cut nearly $8 billion out of local telephone companies' connection charges
to eliminate inefficiencies, misallocated costs and above-market profits that are
keeping phone rates above competitive levels. 3 8 So far, the FCC has only scratched
the surface (with a $1.7 billion price cut) in bringing prices down to cost.

When attempting to complete with local telephone monopolies abroad, BellSouth
and US West have identified the same sources of price inflation as consumers have
in evaluating the Bells' local monopolies in this country. 3 9 For example, if regulators
limited the Bell companies to profits comparable to those earned by similarly situ-
ated companies under current market conditions, consumers would save $5-6 bil-
lion/year.40 If equipment deployed primarily to provide business or competitive serv-
ices-like Centrex, SS7 and ISDN or businesses, excess fiber optic lines and switch-
ing capacity-were not allocated to basic residential service rates, consumers would
save $3.00-4/month on their phone bills.4 ' Finally, if general overhead, marketing,
long distance and enhanced service costs were not-allocated to basic phone service,
local costs would be reduced by more than $2.00/month for each residential subscrib-
ers.
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By squeezing these excesses out of charges that consumers and potential competi-
tors pay to the local telephone monopolies, the FCC would save enough money to
finance the universal service program called for under the Telecommunications Act,
maintain current local rates and bring long distance rates down significantly. The
local telephone companies would receive regulated revenues that cover current "off
the shelf' prices for the equipment necessary to provide ubiquitous service, plus the
opportunity to expand their revenues through unregulated services and lines of
business opened to them under the Act.4 3 Table 1 shows that, while the Bell compa-
nies earned about twice the national average return on equity in 1996, the two local
p hone companies that have entered long distance more than doubled their returns
ast year. As J.P. Morgan points out, "How often is it that an industry wakes up

one day, finds its addressable marke' expanded by 40 percent and can launch the
new service without noticeable dilution and achieve positive earnings by the second
year?" 44

Pronouncements from the largest long distance companies make it clear that con-
sumers should see both local and long distance rates decline if the Telecommuni-
cations Act is appropriately implemented. AT&T has promised that, in the 37 states
that are moving toward market prices for interconnecting calls, they will offer every

37BellSouth New Zealand, Submission: Regulation of Access of Vertically-Integrated Natural
Monopolies, A Discussion Paper, Sept. 29, 1995 at 2 and 10 (emphasis added).3

8 Initial Comments of the American Association of Retired Persons, Consumer Federation of
America, and Consumers Union, in the Matter of Access Charge Reform, Price Cap Performance
Review for Local Exchange Carriers, Transport Rate Structure and Pricing, and Usage of the
Public Switched Network by Information Service and Internet Access Providers, CC Dkt. Nos.
96-262, 94-1, 91-213, and 96-263 before the FCC, Jan. 29, 1997 at 11.39 Rely Comments of the American Association of Retired Persons, Consumer Federation of
America, Consumers Union, and the Texas Office of Public Utility Counsel, in the Matter of Ac-
cess Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Transport
Rate Structure and Pricing, and Usage of the Public Switched Network by Information Service
and Internet Access Providers, CC Dkt. Nos. 96-262, 94-1, 91-213, and 96-263, before the FCC,
Feb. 14, 1997 at 11-16, 21-24.4

0Initial Comments of the American Association of Retired Persons, op. cit., at 21, 34-43.4 1 1d., at 25.
4225-26.
4 3

1n the matter of Federal-State Joint Board on Universal Service, CC Dkt 96-45, Rec-
ommended Decision Adopted Nov. 7, 1996, at 27-33.

44 Id., at 30.



consumer local phone service at or below current local rates.' 5 MCI made a similar
promise for the markets it is entering. 40 In addition, both AT&T and long distance
rate reductions for consumers.47 Regulators must take the steps necessary to make
these companies deliver on their promises.

CONCLUSION

Without rigorous intervention by policymakers, the industry promises of growing
consumer choice in telecommunications and cable may never materialize. Without
tougher antitrust enforcement, industry consolidation will wipe out the potential for
broad-based competition. Unless the FCC brings the charges for connecting consum-
ers to competing telephone companies down to current market prices, consumer will
continue to face inflated local and long distance rates under the Telecommunications
Act. Also, to stop skyrocketing cable prices, Congress must direct the FCC to clamp
down on cable rates and monopolistic practices until head-to-head competition deve1-
ops in the video business.

TABLE 1.-RETURN ON EQUITY EARNED BY LOCAL EXCHANGE COMPANIES
Re~.rn cn enu y

C-ompany
1995 ]996

New entrants into long distance
GTE 228 402
SNET 166 416

Regional Bell operating companies-
Ameritech .. . .286 288
Bell Atlantic 281 239
Bell South 132 216
NYNEX 179 199
Pacific Telesis 479 416
SCB .. .. .308 30 7
US West . .... ... 34 1 318

Large LEG average all industry . - -- 269--- - 296
Business Week 1000 (Mean) .15 7 168

(Source Business Week. Mar 3, 1997)

Senator DEWINE. Let me thank our panel very much.
I think what we will do, if it is all right with Senator Kohl, is

go to 8-minute sequences and I will start the first 8 and we will
just go back and forth. I have a number of questions and I am sure
Senator Kohl does, as well.

Let me start with you, Mr. Allen. We have heard a lot about this,
and you have referenced yourself, this so-called roadmap that is
quite lengthy and I wonder if you want to comment on that. This
was the roadmap that was issued by the FCC when it denied
Ameritech's applications, of course, in the State of Michigan. Do
you believe that this decision provides Ameritech with the guidance
that you need? You heard the testimony of Mr. Hundt. I would also
ask you when you expect to refile.

Mr. ALLEN. My response would be that we do accept it as a road-
map. We intend to follow it as our roadmap. As I said, we will cross
every t, dot every i. It is a very complex roadmap. It is one we have
been reviewing for the last 31/2 weeks. Embedded in it is tremen-
dous minutia in detail that makes our entry even more complex.

We do not have the patience of the Department of Justice. We
do not agree that this should be a long road. Congress passed a bill

45Remarks of Robert E. Allen, Chairman and CEO, AT&T, National Press Club Feb. 4, 1997.
4MCI Press Conference: "One Year After Telecom Act," Washington, D.C. Feb. 6, 1997.
47Remarks of Robert E. Allen, op.cit.; and Keynote speech of Bert Roberts, Chairman MCI,

to the Federal Communications Bar Association, Feb. 13, 1997.



that said, open up the local markets. We have opened up the local
markets. Our shoulders have been to the wheel. Frankly, our heads
have been right on the windshield and we are at a point right now
as we have opened the local market and on a daily basis 3,000 cus-
tomers choose other competitors. The intent of the law was to also
allow us into the long-distance business.

That document is the roadmap. We will follow it. It is very com-
plex, very detailed, and frankly, we are not sure if it is months or
now years to get in. It is going to be a very expensive road, a very
complex road for us to make the changes that are inside that docu-
ment.

Senator DEWINE. I want to make sure I understand. Your testi-
mony is that this is the roadmap, so you have to follow it.

Mr. ALLEN. That is correct.
Senator DEWINE. But it is going to take you a long time to follow

it, to get to your destination.
Mr. ALLEN. It is going to take us longer than we thought, that

is correct, and we think that is unfortunate, given the spirit of the
law, which was if we opened up the local market, we would have
the opportunity to get into the long-distance market, and a gap pe-
riod we did not believe was envisioned by you or anyone else.

Senator DEWINE. I do not want to dwell on this, but what specifi-
cally is wrong with this roadmap?

Mr. ALLEN. There are several things. If, as Mr. Barr said, if you
look at the overall pricing that is in there, the original intent of
Congress was to set up a construct for you or a company, the
Daf id-bnTlepne-o.-T& ohm i -nither resale-our linfe or to
buy various elements of our lines. Our competitors have used that
language now to their advantage and come in and tried to get the
FCC, and have convinced the FCC, to allow a rebundling, which
enables a double discount. We totally disagree with that. The
eighth circuit court has disagreed with that. We h-ve appealed that
and will go back and continue to pursue our interest, along with
others. In the meantime, we will comply and move forward because
we believe that is in our best interests.

Senator DEWINE. I would like to give you an opportunity to re-
spond to a comment that was made by Mr. Shapleigh, and also
anyone else on the panel who would like to respond to it. We can
do that right now. I will try to paraphrase, and I hope I do not mis-
quote you.

But it was basically to the effect that the RBOC's generally are
litigating unfairly, but maybe more importantly, welshing on inter-
connection agreements and just making life very difficult. Mr.
Shapleigh, is that a fair statement or do you want to rephrase it?

Mr. SHAPLEIGH. I could expand for all afternoon on that state-
ment, but that is-

Senator DEWINE. But that is it. I want to give them a chance to
respond. I want to make sure I have stated your comment cor-
rectly.

Mr. SHAPLEIGH. And if the chairman permits, I would like to re-
spond to Mr. Allen's earlier comments on the roadmap.

Senator DEWINE. We will get to that in a minute.
Mr. SHAPLEIGH. Thank you.
Senator DEWINE. Remind me of that. Mr. Allen.



Mr. ALLEN. We have an interconnection agreement with Brooks.
We take that agreement very seriously. We are providing service
to Brooks Fiber today at parity with our own retail operations. If
I look at Brooks Fiber's recent quarterly report that I happen to
have here, their chairman says, "We are extremely pleased to re-
port the sequential growth rate for the second quarter dramatically
accelerated to 28 percent, excluding acquisitions." He then goes on
to talk about "the success in Grand Rapids continue to exceed our
original expectations."

Brooks Fiber is a very good competitor. They are tough in the
marketplace. They are winning customers. That, as Mr. Shapleigh
said, is what this act is all about. They are in Grand Rapids and
other places and we do our best every day to serve them in a way
and in the spirit of the law and the contract.

Senator DEWINE. Does anyone else want to respond to Mr.
Shapleigh's comment?

Mr. SHAPLEIGH. Mr. Chairman, at the appropriate time, if I could
respond to Mr. Allen's comments.

Senator DEWINE. Just go right ahead.
Mr. SHAPLEIGH. Thank you very much. Today, I would applaud

Ameritech on progress that it has made. However, as we sit here,
they are in violation of their interconnection agreement in several
very material ways. We have substantial disagreement with the
company's implementation of our interconnection agreement with
respect to the installation times between their customers and our

- customers;-with- respect to the-standards-that-they-use-with-respeet--
to their own customers and our customers, and with things just as
simple as this.

It was just on September 2 when our customers experienced an
outage of significance. Twenty-thousand calls were lost. One of our
customers said, and this was echoed by others, "You know, this
never used to happen before when we had service just with
Ameritech, but now that Brooks is on the scene, Ameritech seems
to be having certain problems come up that they did not have come
up before, and as a result, Brooks customers are penalized."

Beyond not living up to their interconnection agreement and im-
plementing that properly, they are engaged in anticompetitive ac-
tivity. One thing is they are going around locking up the customer
base on long-term contracts before competition comes in. The last
I heard, I was not aware monopolies were allowed to do that.

They are also failing to make millions of dollars in payments for
reciprocal compensation, both in violation of the interconnection
agreement and, I believe, rulings of regulatory bodies and the act
itself requiring reciprocal compensations to be made. They have
unilater-Ily said they are not going to pay on calls from their cus-
tomer base into Internet service providers.

This is just the beginning of a very long list of where we do not
believe they are ready for prime time, either under their inter-
connection agreement or in their compliance with the act. I do ap-
plaud them on the progress that they have made today.

Senator DEWINE. Mr. Allen, do you want to respond?
Mr. ALLEN. No. I think this is a classic case where the law set

up-provisions for us to arrive at interconnection agreements as a
result of negotiation, mediation, or arbitration, and in the case of

46-202 98 -4



Brooks Fiber and many others, we did just that. We have those
agreements. There are provisions in place where we have disputes,
to have those resolved. The Michigan Public Service Commission
does that on a routine basis if we have differences.

As Mr. Shapleigh knows, we sit down on a routine basis, review
our performance, and today, we do exceed the criteria that is in our
contracts. We take those contracts seriously and we want to pro-
vide good service to Brooks Fiber. They are our customer.

Senator DEWINE. Mr. Allen, you talked about the progress that
has been made or where the state of the market is in Michigan and
I wondered if you could go a little south of Michigan and tell me
a little bit about what is going on in Ohio as far as local competi-
tion and how you see that market.

Mr. ALLEN. I would be glad to. The reason that I have alluded
to Michigan and Illinois today is because there is, frankly, more
competition in Michigan and Illinois than there is in our other
three States. Ohio is a State where there is growing competition.
We have 10 active competitors in the State of Michigan today.
However, the level of intensity is not as great as it is in Michigan
or Illinois.

Senator DEWINE. I am sorry. Say that again.
Mr. ALLEN. In Ohio, we have 10 competitors and the level of in-

tensity is not as great as it is in Michigan or Illinois.
Senator DEWINE. How would those be-and I do not want to

--- take the-committee's-time to-get--everything-about-Ohio-out-today,-
but I do have some interest in it-how was that spread out? You
talk about 10, but that is spread in what areas?

Mr. ALLEN. I would say, at this point, those are in the major
metro areas and balanced between facility-based and resale, fairly
evenly split.

Senator DEWINE. It would not have reached Cedarville yet,
though?

Mr. ALLEN. I do not know specifically about Cedarville. I would
assume-

Senator DEWINE. I understand, but urban areas, primarily.
Mr. ALLEN. Yes. Urban areas, clearly. Is Cedarville where you

live?
Senator DEWINE. That is where I live.
Mr. ALLEN. As you might guess, I have been very well briefed

today. There are four competitors in your backyard.
Senator DEWINE. That is good. We have four choices.
Mr. ALLEN. That is right.
Mr. KIMMELMAN. Mr. Chairman, could I just interject here before

Senator Kohl starts?
Senator DEWINE. Yes.
Mr. KIMMELMAN. I cannot speak to the individual negotiations

between Brooks and Ameritech here, but I can only speak to the
incentives and there are terrible incentives here of an incumbent
monopoly. I would like to quote you something that is going to
sound like Mr. Shapleigh. It is not. 'The timing of terms and condi-

.........tioasl-forpricing of interconnection determine-which-firms capture 
the available rents. Hence, the dominant incumbent, if it fails to
accept the benefits which flow from a competitive market, can and



will rationally use interconnection negotiations to delay and re-
strict the benefits of competition."

It sounds kind of like Mr. Shapleigh, does it not? It is not. It is
Bell South. But it is not Bell South as the Bell South we know
here. It is Bell South in New Zealand, where it entered the market
as a competitor. That is the problem, Mr. Chairman.

Senator DEWINE. Senator Kohl.
Senator KOHL. Mr. Rosenblum, did you not say that local is 99

percent monopoly controlled?
Mr. ROSENBLUM. Senator, yes, I did. So far as we know, the num-

ber of consumers in this country who can choose local alternatives
for telephone service is less than one percent.

Senator KOHL. All right. Mr. Allen, you said the problem is not
local. The problem is long distance.

Mr. ALLEN. That is correct. One of the things
Senator KOHL. But wait a minute. You are saying opposite

things, is that correct?
Mr. ALLEN. We are saying opposite things. I am saying the local

market-
Senator KOHL. Who is the liar? I am just kidding. [Laughter.]
I would like to take just a minute of my eight. First, Mr.

Rosenblum and then Mr. Allen, will you tell us why Mr. Allen is
not describing accurately the condition, and then Mr. Allen, I
would like you to respond.

__ Mr. ROSENBLUM. Yes, and let me begin, Senator, by saving that--AT&T-aso recognizes that Ameritech has been unlike most of the
incumbent LEC's in the sense that it has been working harder and
longer at the job of opening its markets. This is something we have
publicly acknowledged. It does not mean the job is done, and I
think that is the respect in which I disagree with Mr. Allen.

His point was that the markets are open. We have done our part.
Now let us into long distance. Every State commission in the
Ameritech region that has considered the question and every Fed-
eral Communications Commission and Department of Justice anal-
ysis, as well as our own, shows that there still are significant gaps
in the extent to which the Ameritech markets are open, even
though they have come a long way.

So I think that the difference between us is in how completely
open to competition those markets are. I would submit, Senator,
that the number of customers that can be switched, that have
switched, is a relevant factor. I applaud Ameritech for being able
to make as many choices available as they claim to have made.

The fact of the matter, though, is that when large companies like
AT&T have tried to enter markets in Illinois and Michigan and
Ohio just as a reseller of service, we have discovered that the auto-
mated systems that Ameritech has made available in order to send
information back and forth, which we need to do in order to resell
their service, literally cannot handle the volumes. Problems de-
velop. I think this is probably inevitable, but it has to be solved
and I think the real test of an open market is when it is not the
incumbent provider that has its hand on the throttle, being able to

-----determine how many customers can exercise choice.
Senator KOHL. Mr. Allen.



Mr. ALLEN. Again, I would say 99 percent, 1 percent, I do not re-
late to because I think those are figures that do not relate to the
Ameritech region and certainly do not relate to the charts that I
showed you earlier, where competition has increased in the last 8
months up to a level of over 300 customers and now 3,000 cus-
tomers a day make an alternate choice in our region.

If you look at the ad that AT&T has in your local newspaper
here called Roll Call, they talk about calling them for local competi-
tion. So far, the local phone monopolies have failed to answer. They
have dialed the wrong number. In Michigan and in Illinois, we do
have significant competition and the point here is that the law did
not have a metrics test. It did not say we had to lose so many cus-
tomers and our competition had to gain so many customers before
we entered the business. There is no metrics test. They said we
had to open the market. We have opened the market and we
should have the right to get. into the long distance business.

Senator KOHL. Mr. Rosenblum, why is AT&T not investing more
in building its own local networks? If Brooks Fiber can do it, why
cannot you?

Mr. ROSENBLUM. Senator, we are investing in building local net-
works, but I think we have a slightly different situation than
Brooks. If we were a new company starting up-as Mr. Shapleigh
said, his company did not exist 4 years ago and owes its very life
to the Telecommunications Act and some of those other events-if
we were in that position, we would-probably-be-pursuing-a-ver-y-dif-
ferent course right now.

Both the blessing and the curse of AT&T is that it has got a very
long history and a very large size. We have many millions of cus-
tomers today whom we serve with the largest network in the world,
which takes an awful lot of investment just to maintain for the
purpose that we have traditionally used it, which is the toll traffic.
We also have a national presence and our customers have come to
expect from us that when they do business with us, they will be
able to get a certain level of quality and service that they have as-
sociated with their long distance purchases from us.

We are literally not in a position, Senator Kohl, to make the in-
vestment necessary to build out local networks quickly enough to
serve all of our residential and business customers across the coun-
try and so we are choosing to do what I think the act clearly pro-
vides for us, which is take advantage of three different entry paths.

Where it makes sense, we will try to build. In that regard, we
have announced that we are actively pursuing and very hopeful
about a new technology that could replace the local wired telephone
network with a wireless technology that is sort of a derivative of
cellular. That is not yet ready for prime time, but we are very ex-
cited about it.

We are also trying, and with some success, reselling local incum-
bent services to 100,000 or more customers, and I would point out
in response to Mr. Barr, those are almost exclusively residential
customers, not just big business customers, so we are not playing
a reverse Robin Hood.

And most importantly, our strategy is to try to buy pieces of the
incumbent network elements so that we can combine them and pro-
vide service that way, which involves an investment of sorts, be-



cause we have to buy at a fair economic price those network ele-
ments.

Senator KOHL. Mr. Allen, why is Ameritech not trying to compete
locally against Bell Atlantic or GTE?

Mr. ALLEN. To date, we have spent a great deal of time right in
our own backyard trying to make sure that we got ready for local
competition, we opened up our market, and our focus has been and
continues to be to ensure that we are the best full-service commu-
nications provider in the upper Midwest.

Senator KOHL. Why do you not go out and compete against GTE
and Bell Atlantic?

Mr. ALLEN. I am sure at some point, we will. Right now, our re-
sources are limited. We are focusing all of them on trying to ensure
that we get into the long-distance business, which is our top prior-
ity.

Senator KOHL. Mr. Barr, when you were here, was it in 1990?
Mr. BARR. Yes, Senator.
Senator KOHL. When you were here before this committee, you

had three lovely children.
Mr. BARR. Thank you.
Senator KOHL. I think it was Mary, Pat, and Meg, is that right?
Mr. BARR. Right, Senator.
Senator KOHL. How are they doing?
Mr. BARR. They are doing well. They speak of you often. [Laugh-

ter.]
They still have the-BukshHts that you gave them.
Senator KOHL. That is great. Say hello for me.
Mr. BARR. I will.
Senator KOHL. Mr. Barr, what do you think of Mr. Rosenblum's

explanation? How do you respond to what he said?
Mr. BARR. His explanation for-
Senator KOHL. I asked him-
Mr. BARR. About not investing?
Senator KOHL. Right.
Mr. BARR. I think AT&T has made the decision that if they can

get an interpretation of the statute whereby they can have the in-
cumbent make the investment and subsidize them with below-cost
wholesale prices, they will ride piggyback on the incumbent and
not have to make their own investment.

MCI is making some investment now. We have only five coloca-
tion requests from AT&T. We had 29 from MCI. We have lost cus-
tomers to MCI through facilities-based competition by MCI. So I
think it is a business decision by AT&T that if they can get other
people to make their investment for them and get a subsidy to
come into the market, that is how they are going to do local serv-
ice.

Mr. ROSENBLUM. Senator, if I could respond to that briefly.
Senator KOHL. Yes. Go ahead, Mr. Rosenblum.
Mr. ROSENBLUM. Thanks. I think, although it is a business deci-

sion by AT&T, in the way I described it and to some extent in the
way Mr. Barr described it, it is not AT&T trying to stretch or inter-
pret the statute. The statute could not be more clear that anyone
who wants to enter a local market has, among other things, the op-
tion of buying the incumbent's service at a wholesale discount from



the retail price and that is what we are trying to do in some cases.
Our preferred course of entry, though, would be through investing
in network elements, which we would have to lease at a very dif-
ferent pricing and higher pricing structure from the incumbent.

The reason we have not been able to do that with GTE, frankly,
is that since the eighth circuit decision, they have refused to nego-
tiate with AT&T about even beginning work on the systems nec-
essary to support that, and the reason why we are not interested
in pursuing resale to a greater extent from GTE is because they
have, on average, about the highest access charges of any incum-
bent local company in the country and, on average, the lowest
wholesale discount, so we would be caught in a price squeeze if we
tried to do it in a big way.

Senator KOHL. I have one last question before I turn this back
to Mr. DeWine. Mr. Kimmelman, are you suggesting that you are
concerned that these companies, in their own best interest and the
best interest of their shareholders, find it most expedient not to
compete with each other but to maximize profits, each in their own
areas, because that is the way people run businesses in this respect
and try and make money, which is certainly not immoral or illegal,
but that is just the way this thing shakes out?

Mr. KINIMELMAN. That is exactly right, Senator Kohl. I think
they all came into Congress and said, we are ready to compete. We
are ready to break down barriers. We are ready to go into each oth-
er's markets. In reality, there is-moremoneytAo-be-made-by-slow-
rolling the process, preserving a monopoly if you can preserve it,
holding on to it as long as possible and not running the risk of
entry into another market, where there will be retaliation.

Senator KOHL. And you stay away from my market and I will
stay away from yours?

Mr. KIMMELMAN. That is what I am fearful is developing. And
going back, again, this is not trying to state that competition
should go at a particular pace. As you can see, there is internecine
warfare here from the courts to the marketplace to the arbitration
rooms. I do not know how you figure all that out, You cannot pre-
dict a pace. But certainly, rates should not go up while that is hap-
pening, and also, certainly, the markets should not be allowed to
consolidate and eliminate potential competitors while all that is
happening. That is totally contrary to what was desired.

In the quote I read before from Bell South in New Zealand, if I
had continued, it would have sounded like Mr. Rosenblum in terms
of the incentives of the incumbent and the ability to overprice and
overcharge and why you need regulators to step in. So these com-
panies all say different things, depending on where they are, what
country, whether they are the monopolists, whether they are the
challenger.

I think the basic point here is not to try to guess the timeframe
of competition but to try to make sure that we are keeping prices
reasonable and as many competitive forces moving forward and not
retrenching.

Senator KOHL. Mr. DeWine.
Senator DEWINE. Mr. Allen, I want to clarify some testimony,

and maybe I did not quite understand. You talk about the progress
being made in Michigan, and I think you said Wisconsin, as well.



Mr. ALLEN. Illinois.
Senator DEWINE. Illinois. You are also, of course, in Ohio, where

else, Indiana?
Mr. ALLEN. Wisconsin, Illinois, Indiana.
Senator DEWINE. OK. The States that are not quite as far along,

such as Ohio, my understanding from your testimony would be that
the local competition, that there is competition such as you would
find in, as you referenced, Green County, my home county. Com-
petition is at the commercial level, is that correct? I mean, that is
where we are finding the competition and we are finding it also in
the urban areas, is that correct or not?

Mr. ALLEN. The heavier competition is clearly in the urban area.
Senator DEWINE. Is that residential as well as commercial?
Mr. ALLEN. It is a blend of residential and business. There is no

question that competitors are coming in and trying to acquire, as
you would expect them to, high-volume, high-dollar customers, be
they consumers or businesses. There is competition of those same
customers, high-dollar customers, in suburban and rural markets.
It is more selective, but it is there. Clearly, the competitors are
coming in and not trying to serve all the customers. They are try-
ing to come in and serve high-dollar, high-volume customers, as
you would expect them to.

Senator DEWINE. I am just trying to get a snapshot of one of
these Sta'es, and I want to make sure I understand that snapshot.

Mr. ALLEN. I understand what you want.
Senator DEWINE--. You and I were having f-u going back and

forth about my home community, which obviously is a rural com-
munity. It is not relevant whether it is mine or whether it is some-
one else's, whether it is Cedarville or whether it is Ripley, OH, or
wherever it is. It does not matter. The point is, what is the pros-
pect for competition there?

Mr. ALLEN. If you look at our five States, I would describe them
as follows. One, Illinois and Michigan, we have robust competition,
as evidenced by the chart. Wisconsin and Ohio, we have growing
competition, and in Indiana, we have embryonic competition.

An important point to remember, though, is that the congres-
sional act that was passed does not call for any particular level of
competition-

Senator DEWINE. I understand.
Mr. ALLEN [continuing]. Before we are allowed into the long-dis-

tance business.
Senator DEWINE. No. I understand that.
Mr. ALLEN. The problem I have is when I stand in a garage in

front of our installers and repairmen in Ohio or Wisconsin or Indi-
ana, much less Michigan or Illinois. Our people look at us and say,
I do not understand this. You told us if we opened up the local
market and we negotiated contracts with our competitors, when
they came in, we would be able to get into the long-distance busi-
ness. Why can we not do that? I have 6,000 people in Wisconsin,
16,000 in Ohio. They do not get this. Why are we opening up the
local market if we are not going to get in the long-distance busi-
ness? 4r

Senator DEWINE. You testified that you were losing 3,000 a day,
is that how you



Mr. ALLEN. We are now.
Senator DEWINE. You are now, and that would be spread-is

that just in one State or is that your total?
Mr. ALLEN. That is all States, heavily dominated by Michigan

and Illinois.
Senator DEWINE. Mr. Rosenblum, I believe Mr. Barr stated that

you are not actively trying to sign up GTE customers, is that cor-
rect?

Mr. ROSENBLUM. I believe he did state that, yes, Mr. Chairman.
Senator DEWINE. Well, you are the lawyer today, are you not?

We have a room full of them. You guys are good.
Mr. ROSENBLUM. I wanted to be careful on that one, Mr. Chair-

man.
Senator DEWINE. Yes, that is good. [Laughter.]
Let me rephrase the question. Is that true? Is it a true state-

ment? I know he said the statement, but is what he said accurate,
in your opinion, at least?

Mr. ROSENBLUM. Mr. Chairman, it is not accurate. It is not true.
Senator DEWINE. That is plain. OK.
Mr. ROSENBLUM. A better characterization would be that we are

not able as we would like to pursue customers in GTE territory for
the reasons I described earlier. GTE has truly been among the
leaders in litigating against key parts of the act, including espe-
cially the parts of the act that contemplate that new entrants like

- ustcan buythe-unbundled network -elements in any combination-we
choose. They won a victory, to some extent, in the eighth circuit
and have been since that time refusing to deal with us on what we
have asked for in order to enter their markets.

As I said before, dealing with them as a reseller of their service
is not economically viable, given the relatively high access charges
and the relatively small wholesale discounts they have achieved in
their States.

But our goal is to provide local exchange service t( all of our cus-
tomers and all of anybody's customers, from residential up through
business, everywhere in the country. We do that today with our
long-distance service. Our customers are nationwide across all resi-
dential and business groups and we do not foresee changing as a
company our mission in that regard.

Senator DEWINE. Mr. Barr, do you want to respond in any way?
Mr. BARR. I am not sure what he means by they are unable to

proceed in the way they would like. They have not requested any
unbundled network elements from us. There are unbundled net-
work element prices in effect. We have not litigated to delay those
from going into effect. They are in effect today.

I think if Mr. Rosenblum was honest with you, he would say that
they are not ready to put into place their unbundled network ele-
ment platform. They do not have their act together yet. I think
that is the reason for the delay.

On the litigation side, the reason, as Mr. Allen averred to, there
has been a dispute over how much of these unbundled network ele-
ments you can get and who has the obligation to link them to-
gether. We said we did not have the obligation to put them to-
gether, that the person who buys them has the obligation to put
them together. The FCC disagreed with us. We asked the eighth



circuit about that. We won that point and now we are trying to get
our agreements to conform to that because we were forced to enter
into agreements with the opposite provision and we did it under
protest and we won the case. So we are trying to get the contracts
reformed.

I would like to just make an overall point referring to your pre-
vious line of questioning. Actually, I think the whole discussion of
competition is a misnomer because I do not think what is happen-
ing out there is competition. We are losing customers, big business
customers-and, incidentally, we are taking customers away from
some of the RBOC's, so we are competing with the RBOC's and we
have pledged to be in seven RBOC markets by the end of this year
and we have established a CLEC to do that.

Senator DEWINE. How far along are you on that? I mean, what
does that mean? You are competing there and you are into those
markets? Could you quantify that?

Mr. BARR. We have started taking large business customers
away from PacTel. We have taken some away from US West. SBC
has taken a customer away from us. We are getting ready to coun-
terattack.

Senator DEWINE. But do you have any feel for numbers there,
though?

Mr. BARR. The large customers I am talking about are dozens of
customers, but
-Senator-DEW1 NE. Butlarge is-the-pointc

Mr. BARR. Yes, big companies, which is the-but the point I want
to make is this. What is going on is price arbitrage right now and
raiding the kitty of universal service. In a typical GTE State, it
might cost us $25 to serve a customer. A business customer, resi-
dential customer, it is still about $25, let us say. The residential
customer may be paying $15, particularly in rural areas.

The difference has been made up over time. The States require
us to get that return. The reason they can tell us to only charge
$15, below cost, is because we are charging the businesses $45,
$60, $70, and that is the pricing scheme that is in effect now and
it relied upon a monopoly to have this cross-subsidy, because obvi-
ously you cannot get away with $60, $75 in a competitive market
if it only costs you $75, but that is what we are required right now
to do under State regulation.

So when the new entrant comes in, it only costs them $25 to
serve that business. There might be $15 or $20 of margin in our
price that is paying for Aunt Tillie, to keep her price low, because
we have to serve everybody-everybody-but the new entrant does
not have to serve everybody. They come in and they cherry pick,
and by charging a little bit below what we charge-let us say we
are charging $70 and they charge $65-they walk away with the
customer and all that margin that went to keep Aunt Tillie's bill
low. So they have diverted the subsidy from keeping the universal
service plan, in keeping residential rates reasonable, and the sub-
sidy is now channeled into the pocket of the new entrant.

That is what is happening and that is what has the ILEC's mad.
The statute says that should not happen, that you have to have a
universal service plan in effect that everyone contributes to. The



new entrants are not contributing to universal service at all today.
They are walking away with the subsidy.

Senator DEWINE. Senator Kohl.
Senator KOHL. Mr. Barr, you are one of the two telephone compa-

nies to get into cable. Could you tell us what the investment moun-
tain is on that?

Mr. BARR. I do not have the details on that. As you say, we are
in two markets, St. Petersburg and Thousand Oaks. It is very cost-
ly to do that because we are o 'erbuilding. That is, we are putting
in facilities. No one passed a statute saying that we can piggyback
onto the cable system. We have to put in our own system.

We have been very successful in competing and signing up cus-
tomers. In fact, we found that there is a lot of dissatisfaction with
the cable companies and sometimes we have not even had to mar-
ket. People see us digging up the street and they come out and
they say they want to switch. So I think over time, as we get our
costs down and learn more about the deployment of the system, it
is going to be an excellent business for phone companies, but I can-
not give you the specifics on the investment.

Senator KOHL. If there is one thing I hear across my State, and
my colleagues say the same thing, it is that people's cable rates are
going up like crazy. I think there is substantiation for that. I think
Mr. Kimmelman has said that we legally here in Congress ought
to put a moratorium on cable rate increases for some period of
time.

Any and all of you, what are we going to do about cable rate in-
creases? They are killing your image and they are hurting the poli-
ticians, too.

Do you want to make a comment, Mr. Barr or Mr. Allen?
Mr. ALLEN. I would be glad to comment. We have entered the

cable business. We are the largest growing cable company in the
upper Midwest. We now have 50 franchises approved. We are ac-
tively serving 30 franchises, and interestingly enough, where we
compete, prices have gone down. So what you want is just what the
act called for, and that was competition.

Most importantly, though, it is important that ve have access to
programming. You can imagine, if we are providing cable service
in Ohio and we cannot provide Fox and have a local football game
on, or the same in Chicago with the Bulls. So the real issue for us
is access to programming. I will assure you, we will continue to
compete and where there is competition, price drops.

Senator KOHL. Are you looking to televise a basketball team in
Wisconsin? [Laughter.]

Mr. ALLEN. We consider any opportunity to--
Senator DEWINE. That was the correct answer.
Mr. SHAPLEIGH. Senator Kohl
Senator KOHL. Yes, Mr. Shapleigh.
Mr. SHAPLEIGH. If I could comment on cable companies, the com-

mittee should be aware that the cable companies are extremely ac-
tive in going into the telephone business. In fact, one of the largest
CLEC's, facilities-based carriers, is TelePort, which is owned by
three or four of the largest cable companies, plus they go into it in-
dividually. Cox has a major investment in a telephone plant. Right
across the river here in northern Virginia, Jones Intercable has a



switch and is providing switch services to people. So there is some
investment there.

If I might just pick up on one point very briefly on univer.-al
service, the new entrants, in fact, do fall under the universal serv-
ice regime just set up now under universal service reform by the
FCC. We will be full participants in funding the pool of money that
will be available for universal service in this country and that has
been the position of our industry from the beginning. We are mem-
bers of the industry and will contribute just like everybody else
does.

Senator KOHL. Mr. Kimmelman.
Mr. KIMMELMAN. Could I just add, I want to urge Mr. Barr's

company, Mr. Allen's company on. Please come in. We are seeking
your help in putting a lid on rates just because the competition is
not there across the country. I think the FCC found that where
there was overbuilding, where there were two wires, rates on aver-
age were 28 percent lower than where there was just one cable
company.

I think Mr. Allen is also on to another problem. Mr. Chairman,
I hope that you might devote some attention to a future hearing
to this on cable issues. The lion's share of cable programming is
owned by the cable companies. The FCC found that cable compa-
nies own, the major companies, the top 8, own 63 of 65 major cable
programming networks. Of the top 13 networks, 8 of them are
owned by cable companies.

Now, they say the price of programming is going up. Well, the
price of programming is going up. They get more money from cus-
tomers. They put it in the pocket of the cable company and then
they ship it over to their programming affiliate. That does not look
like a legitimate price increase.

The problem is probably even bigger than just access to the pro-
gramming. It is the price of the programming itself. Network TV
is still watched by more than 60 percent of consumers. Prices for
network programming went up 2 percent last year. When you have
to buy a channel on its own, a premium channel, HBO, prices went
up 2 percent last year. The other programming, 19 percent.

There is something wrong here with the bottleneck of cable-
owned programming and a few large cable companies controlling
the systems. So we are hoping these gentlemen's companies will
get in and offer consumers choice, but we would urge you to look
more carefully at the programming issues, the other monopolistic
practices in the cable industry and at least help us by putting a
id on rates until these folks can get their systems up and running.

Senator KOHL. Thank you, Mr. Chairman. I have no more ques-
tions of this panel.

Senator DEWINE. Thank you very much.
Mr. Kimmelman, will the FCC rates for interconnection promote

the right type of competition, that is, facilities-based?
Mr. KIMMELMAN. Well, as I think you have heard this afternoon,

Mr. Chairman, it depends how you define what is facilities-based
competition. They will certainly promote a certain type of
unbundled network elements that take advantage of the incumbent
monopolist network, but also, I believe there is an incentive there
for the new entrants to build. But if you are looking for a com-



pletely built system, from start to finish, I think the AT&T's of the
world have the exact same problems that the GTE's of the world
have going into the cable business. It is very expensive, takes a
long time.

I think that the FCC is on the right track here, given the way
the market is developing. The problem you have here is, contrary
to what was sold to Congress by the proponents of this legislation,
you do not have a market-driven competitive system. You have
very much a regulatory restructuring of an industry in the hopes
of developing competition. So the market forces are not really driv-
ing this. A lot of it is being driven by these regulatory decisions,
now all tied up in courts. It is very, very difficult. Until you get
the market pushing the process, you are going to have the glass
half full/half empty fights for a long time.

Senator DEWINE. The system you have described, that should
not come as a shock to anyone, based on our past history, should
it?

Mr. KIMMELMAN. No, it should not, Mr. Chairman. This is going
to be a very tedious process and this is why I go back to the fun-
damental issue, and telephony, I think, is not exactly the pace of
competition. You can open networks. You can say, please come. You
cannot force entrepreneurs to do what you would like them to do
in the policy process. The market has to create that pressure.

So you can set the framework. The most important thing is to
make sure that you have the mechanisms, I believe, to protect con-
sumers-reasonable prices, reasonable choice-and to prevent in-
dustries from consolidating and taking competitors out of play. So
it is antitrust, it is preventing mergers, it is preventing consolida-
tion until these processes get played out.

Senator DEWINE. Does anybody else on the panel want to take
a shot at that? Mr. Barr? Either one of you. We will give both of
you a chance.

Mr. BARR. I agree with-is it Shapely or Shapieigh?
Mr. SHAPLEIGH. Shapleigh.
Mr. BARR. Shapleigh. I agree with-
Senator DEWINE. We have done it both ways today.
Mr. SHAPLEIGH. "Shapely" is usually applied to my wife and

daughters. [Laughter.]
Mr. BARR. I would like to agree with something he said, which

is the whole thrust of the statute was to induce facilities-based
competition. That is where you get real competition. The other two
means of entry were meant by the statute to be stepping stones to
that. Resale was supposed to let them build up a client base, a cus-
tomer base that would make it more effective for them to build out
to them, so it was a stopgap measure. I believe unbundling was
there so they did not have to come in with everything at once. They
could lease a switch. They could put in some transport, put in their
own switch.

But the FCC has come along and set the discount so low on
unbundled elements, in our case, a 60-percent reduction, way below
cost, and allowed the stringing together of all the unbundled ele-
ments, so you are really just buying a whole system. You are not
putting in anything of your own. That will prevent investment by
either the incumbent or the newcomer. It is not going to generate



competition. If the wholesale price is set too low, you stifle competi-
tion and all you have is a relabeling game going on.

Senator DEWINE. Mr. Shapleigh.
Mr. SHAPLEIGH. In answer to your original question on the FCC

setting interconnection rates, it was not until the FCC set inter-
connection rates in August of last year that we got anywhere with
the RBOC's in negotiating interconnection agreements. When the
FCC came out with their order, despite the later action of the
eighth circuit, that is what specifically led to the conclusion of suc-
cessful negotiations in the case of Brooks.

There is a real role, Mr. Chairman, for the FCC and the Depart-
ment of Justice as we are trying to move from a 100-percent mo-
nopoly to competition. They cannot just abandon and get rid of reg-
ulation right away. You have to manage that process for a little
while longer, and then at some point, as Mr. Kimmelman points
out, the market is more divided. The market forces can take over
and at that point we will have true competition.

Senator DEWINE. Anyone else? Mr. Rosenblum.
Mr. ROSENBLUM. Mr. Chairman, I would also like to jump in on

that a little bit. First of all, I think that in AT&T's case, we see
that something like facilities-based competition is the ideal result.
We do not foresee being a competitor in the local exchange merely
on the basis of slapping our brand name over somebody else's serv-
ice. The reason why customers want the choice in the local ex-
change is so they do not have to buy the same incumbent compa-
ny's service in the future, and in the long term, that is not the way
we are going to succeed in providing it.

That being said, the statute does not, in our view, favor facilities-
based competition over others or set the other two entry vehicles
as mere stepping stones to facilities-based competition, even
though, Mr. Chairman, that is probably the way we planned to do
it. This is the same argument that GTE has made before. This is
not an argument against the FCC. The act, in our view, could not
be clearer that all three entry paths are given equal treatment, and
when this was argued to the eighth circuit last year, even the
eighth circuit agreed that the argument was incorrect and that the
act equally protects all those entry paths.

Senator DEWINE. All right.
Mr. KIMMELMAN. Could I just add, Mr. Chairman?
Senator DEWINE. Yes, Mr. Kimmelman.
Mr. KIMMELMAN. As a reminder, when the long distance market

was opened up, it certainly was not this pin-dropping fiber optic
network overnight. You may recall there were an awful lot of peo-
ple cherry picking and picking off customers from AT&T and prob-
ably thousands a day at some point. It took a long time. There was
a lot of resale. There was a lot of network sharing. The skewed dis-
tribution of revenue that Mr. Barr referred to in the local market,
of very few customers generating a lot of revenue, it is not as
skewed but it is quite skewed in long distance. About 10 percent
of customers generate about 40 percent or 45 percent of the reve-
nue.

So it was the same problem in long distance and we got there
by, step by step, going from working off of the AT&T monopoly net-
work, breaking it apart, and ultimately getting market forces driv-



ing facilities-based competition. We now have multiple fiber optic
networks across the country for long distance.

Senator DEWINE. Mr. Shapleigh, Brooks Fiber is not exactly a
household name or word, or at least it has not become that yet.
With your somewhat limited resources and, forgive me, lack of
name recognition, how have you managed to succeed in entering so
many local markets? You touched on that a little earlier, but I
would like you to go into that.

Mr. SHAPLEIGH. Starting out at 50,000 feet, Senator, I think,
frankly, it was the wisdom of Congress in enacting the Telecom Act
of 1996, realizing that if you open the markets and unleash what
America is the best at, which is the entrepreneurism fueled by the
capital markets, if you just gave companies like Brooks Fiber the
chance, then we would find a way to bring needed services to a
market which is demanding those services. So I think that is part
of it.

I also think it has been the actions of the FCC and the State
commissions operating under the act as it stands today. The De-
partment of Justice, while I believe they need to step up their ef-
forts, even to the point of investigating some of the activities of the
incumbent monopolies, they have done a very diligent job in this
area. I know I get a lot of calls from the FCC and the Department
of Justice. They are working hard.

I think technology has a certain amount to do with it. The cost
of fiber in the electronics has come down so it is economically fea-
sible and I just think after 100 years of monopoly, there is some
demand out there, as well. I promise you, we are more of a house-
hold name in Grand Rapids, MI, than we are in the U.S. Senate
at this point.

Senator DEWINE. I wonder if we could get back, in conclusion, to
some specifics. Senator Kohl asked about your entry into the cable
market and I will tell you that when I travel in Ohio and when I
read some of our mail and get calls, some of the most irate people
are people who are talking about the cable system, and it is not
always rates. I mean, it has to do with things such as you will be
at your house at 9:45 a.m. and if you are not there at 9:45 a.m.
and you are there at 9:48 a.m. when our people come, well, we will
see you in 2 weeks. It is things such as that, and that is a real
live case that we have in Ohio and we get a lot of these. I get a
lot of irate constituents about that.

I do not come away from this hearing with much of an under-
standing or feeling of how each of your companies, those that are
moving into trying to get into cable, how far you are into it. We
are not asking you for trade secrets, but it would be interesting to
know how many households each one of you are into, those of you
who are getting into households, and where are they. Mr. Allen.

Mr. ALLEN. Again, I will be glad to start here. First of all, we
will come to your home and we will come within any 2-hour period
that you would like.

Senator DEWINE. Well, 2 hours and 45 minutes are better than
15 minutes, I guess.

Mr. ALLEN. We will put covers over our shoes when we walk into
your house to stay clean and I will assure you, we would be glad
to have you as a customer.



Senator DEWINE. Not where I live, you will not, but that is an-
other story, or maybe you will.

Mr. ALLEN. We have been very aggressive over the last couple
years.

Senator DEWINE. How many households are you into, though?
That is the question.

Mr. ALLEN. We passed now over a million households, and I am
pleased to say that where we have adequate programming, as we
discussed earlier, which is really the big issue, we have been suc-
cessful, on average, of getting in 3 out of 10 homes, so we are doing
well.

Senator DEWINE. Three out of-I am sorry.
Mr. ALLEN. Three out of ten homes that we pass.
Senator DEWINE. What does that mean? I do not know what that

means. You are in 3 out of 10 homes-
Mr. ALLEN. That we pass. Where we provide service, we have

been successful at winning 3 out of 10 customers.
Senator DEWINE. Where you provide cable service.
Mr. ALLEN. Where we provide it. We are now in 30 communities.

We are approved in 50 and we are moving as fast as our little legs
will take us.

Senator DEWINE. And you are at 1 million customers, you say,
cable?

Mr. ALLEN. We pass I million customers.
Senator DEWINE. You pass?
Mr. ALLEN. Correct.
Senator DEWINE. Who else wants to give us enlightenment on

this?
Mr. BARR. We have, as I say, two communities. I do not know

how many homes are passed, but we have 30,000 customers in our
2 communities that we serve. In addition, we have invested ap-
proximately half-a-billion dollars in a nationwide high-speed data
network capable of handling video and we are in a joint venture
with other LEX and Disney to provide Americast service over our
video, so that is a way of developing content.

Senator DEWINE. Mr. Rosenblum.
Mr. ROSENBLUM. Mr. Chairman, we are not in the cable TV busi-

ness right now for the reason we are not yet in the local telephone
business, which is we inherited the part of the Bell system that
does not include those wires into people's homes and businesses,
but we are trying to figure out how to overcome that now.

Senator DEWINE. Mr. Shapleigh.
Mr. SHAPLEIGI. Not in the cable business.
Senator DEWINE. Plans.
Mr. SIHAPLEIGH. No plans. It has been tough enough competing

with 100-year-old monopolies.
Senator DEWINE. Senator Kohl.
Senator KOL. No questions.
Senator DEWINE. Thank you all very much. You have been very

patient and kept your good humor and we appreciate both qualities
and appreciate the information.

I think one of the things that we can do and one of the obliga-
tions of this committee is to have oversight. I think, frankly, Con-
gress does not do enough of it. We pass laws and then we do not
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look back and see how we are doing. So this committee will con-
tinue to be very active in regard to oversight. We may want to have
a separate hearing, for example,- later on in regard to cable. We
may want to look at that. Senator Kohl and I will confer about
that, as well as the other members of the committee, and take a
look at that.

But I think that it has been described very well, I think, by all
five of you, as well as the two previous individuals to testify, Mr.
Hundt and Mr. Klein, that this is not an easy task. No one ever
thought it was going to be easy. We all have, at least from a broad
philosophical point of view, the same goal. and that is more com-
petition. We all know competition is good. It is a question of how
we get there. We start with a culture and climate and a long, long
history that has not been very competitive, so we knew it was
going to be difficult.

But not only does the FCC have a role in trying to prod and push
and make sure that continues on, I think the Justice Department
does, as well. But in addition to those two, I think this subcommit-
tee does and I think this Congress does and we intend to continue
to do that.

So again, we appreciate your testimony and appreciate you being
here with us today. Thank you very much.

[Whereupon, at 3:45 p.m., the subcommittee was adjourned.]
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also understand that Bell Atlantic's average basic rate is $11.69. Is this true? Would
this mean that new entrants will lose money on every subscriber? Is this a nation-
wide situation, or is it confined to my own region?

Question 5. We passed the Telecom Act so that the local consumer would reap the
benefits of increased competition in the local and long distance market, yet things
have not changed all that much. Have we given the local companies enough incen-
tive to open up their markets to more competition? Have the local and long distance
companies fully complied with the law as it now stands?

Question 6. 1 have heard some concerns from local Internet Service Providers that
upon entering the Internet service business, some Regional Bells have tried to raise
access rates and use their monopoly status to make it difficult for these other local
providers to compete. Even though they may have to charge their own ISP the same
rate as the others, they still have a strong incentive to charge the higher rate. Are
these concerns valid? Even if this has not actually happened, how can we ensure
that local monopolies cannot use their control of access lines to gain an unbeatable
competitive advantage in the Internet service? Because of the nature of these unlim-
ited access plans, Internet Service Providers are using a large amount of re-
sources-should we be charging them more because of this, or are there other ways
of dealing with this problem?

Question 7. Now that I've mentioned one problem regarding the Internet, this
raises a broader concern. When we passed the Act, did we adequately provide for
the way modern technology is putting new stresses on the system and shifting cost
burdens in new and unpredictable ways? Do we need to amend the Act to take into
account the way in which consumers are now using telephone lines to access the
Internet, often with unlimited service plans and little incentive to hang up when
they are not using their service?

RESPONSE OF BARRY K. AL.EN TO A QUESTION FROM SENATOR TiIURMOND

AMERITECI I,
Chicago, IL, November 7, 1997.

Hon. STROM TIIURMOND,
U.S. Senate,
Washington, DC.

DEAR SENATOR TIIURMOND: Thank you for the opportunity to testify on September
17, 1997 before the Subcommittee on Antitrust, Business Rights and Competition.
This letter responds to your written question in relation to that hearing. I have re-
peated your question for convenience.

Question. If Ameritech gets into long distance in its local market, does it have im-
mediate plans to attempt to get into providing long distance in markets outside of
its established local service region?

Answer. The Telecommunications Act of 1996 authorized Ameritech and other Re-
gional Bell Operating Companies to provide long-distance service outside of their
local service areas upon enactment. Pursuant to this authority, Ameritech offers
long-distance service outside its region on a limited basis. We do not plan to imme-
diately increase such offerings upon receiving in-region, long-distance authority.

I hope that this answer will help to facilitate the Subcommittee's tremendously
important function of overseeing the implementation of the Telecommunications Act
of 1996. If I can be of any further assistance to the Subcommittee, please do not
hesitate to contact me.

Sincerely, BARRY K. A.LLEN,
Executive Vice President.

RESPONSES OF BARRY K. ALLEN TO QUESTIONS FROM SENATOR HATCH

AMERITECil,
Chicago, IL, November 7, 1997.

,Hon, ORRING. HATCI-f Commttee - ...-
Chairman, Senate Judiciary Committee,
U.S. Senate, Washington, WC.

DEAR MR. CHA!vIAN: Thank you for the opportunity to testify on September 17,
1997 before the Subcommittee on Antitrust, Business Rights and Competition. This
letter responds to your written questions in relation to that hearing. I have repeated
your questions for convenience.
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Question 1. One puzzling question is, why aren't more Bells competing, as opposed
to merging, with each other? Do you have any plans to compete with other regional
Bell companies, especially those adjacent to you? Why or why not?

Answer 1. Ameritech does intend to compete with other Regional Bells in their
home markets. Just this week Ameritech proudly announced its intent to compete
with Southwestern Bell Telephone Company, the incumbent local provider in the
state of Missouri. Pending tariffing approvals by the state Public Service Commis-
sion, Ameritech will offer local phone service, long distance cellular, paging and
wireless data services to residential customers in the St. Louis metropolitan area.
I am also aware that BellSouth has applied for certification to be a local competitor
in eight states, including Illinois and Ohio, which are in Ameritech's region. Fur-
ther, SBC is offering customers in Texas an alternative to GTE.

Ameritech's primary focus is on providing its existing customers with a full menu
of communications services: local, long-distance, cable, Internet, cellular, paging and
security monitoring. We believe long-distance is a critical component of that menu.
Therefore, we are focusing our resources and efforts on opening the local market to
competition and obtaining authority to offer in-region, long distance service.

Question 2. Are all of your operations support system functions provided to com-
petitive local carriers being done so in substantially the same time and manner as
your company provides those functions to itself? What evidence can your company
point to in supporting this assertion?

Answer 2. Yes, all our operations support systems provide prompt service to com-
peting local carriers as required by the Act. Our competitors receive access to the
same databases and information used by our retail units necessary to place an order
within a time frame that is at parity with the access that Ameritech provides to
itself Ameritech has made substantial investments to educate competing carriers
about how to interface successfully with our systems. Moreover, we are continuously
improving and upgrading our systems' effectiveness. Since April 1997, Ameritech
has increased by almost eight-fold the number of employees who handle the approxi-
mately 5,000 service requests that we now receive each day from competing local
carriers. As the number of service requests grows, Ameritech will continue to deploy
the resources necessary to meet that demand.

Question 3. 1 understand that you have a separate subsidiary formed to provide
customers with local and long-distance service. Does this subsidiary have support
systems that interface with your local telephone operations? I)o these systems work
better than those you have with your competitors?

Answer 3. Ameritech does have a separate subsidiary, Ameritech Communica-
tions, Inc. ("ACI"), set up to provide customers with long-distance service. Such a
separate subsidiary is required by the Telecommunications Act.

Just as competing local exchange carriers interface directly with Ameritech's sup-
port systems for local telephone service, ACI will also establish its local telephone
service interfaces by connecting to these same or equivalent support systems. None
of Ameritech's interfaces with ACI advantage it over, or discriminate against other
competitors. In addition, ACI will pay the same access charges that its long-distance
competitors currently pay to connect their long-distance traffic to Ameritech's local
network.

I hope that these answers will help to facilitate the Subcommittee's tremendously
important function of overseeing the implementation of the 1996 Telecommuni-
cations Act. If I can be of any further assistance to the Subcommittee, please do not
hesitate to contact me.Sincerely, BARRY K. Ai.LEN,

Executive Vice President.

RESPONSES OF BARRY K. ALLEN TO QUESTIONs Foi SENATOR TO1iIICEI.I

AMElITECII,
......... Ch-a , WTN~ Ibr 10,-1997._

lion. RoBERT G. ToHIucriLu,
U.S. Senate,
Washington, DC.

DEAR SENATOR TORFiCELLI: Thank you for the opportunity to testify on September
17, 1997 before the Subcommittee on Antitrust, Business Rights and Competition.
This letter responds to your written questions in relation to that hearing. I have
repeated your questions for convenience.
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Question 1. I understand that not a single Regional Bell Operating Company has
received approval to provide long-distance service.

Some of the long-distance carriers suggest that the delay in the approval process
may be due to an attempt by the RBOCs to stifle competition. Do you have any rea-
son to believe that this is the case?

Answer 1. As far as Armeritech is concerned, nothing could be further from the
truth. The facts support the widely held view among regulators, including the De-
partment of Justice and the Federal Communications Commission, and others in the
industry that Ameritech is doing more than any other local exchange company to
open its local market to competition.' For example, Ameritech has executed more
than 70 interconnection agreements with major long-distance carriers, including
AT&T, Sprint and MCI, and with other competitive local exchange carriers (CLECs)
across its five-state region. In just 10 months, the number of customers served by
our competitors has grown from 41,000 to 460,000. In addition to these 460,000 cus-
tomers, we estimate that our competitors use their own facilities to serve several
hundred thousands more within our region. These facts clearly demonstrate that
Ameritech faces significant competition. Accordingly, we believe that the delay in
the approval process is in large part the result of micromanagement by regulators
and the imposition of gratuitous regulations not required by the Act.

Question 2. In New Jersey, I understand that the Board of Public Utilities set the
price that new entrants must pay Bell Atlantic for the local loop at $16.20. Yet, I
also understand that Bell Atlantic's average basic rate is $11.69. Is this true? Would
this mean that new entrants will lose money on every subscriber? Is this a nation-
wide situation, or is it confined to my own region?

Answer 2. Ameritech has no information with regard to the local loop cost struc-
ture for Bell Atlantic or any action taken by the New Jersey Board of Public Utili-
ties. In the Ameritech region, new entrants pay an average loop rate of approxi-
mately $9.52 for unbundled loops, which is far less than Ameritech's true economic
cost to provision those loops.

Question 3. Although local competition has opened up, the Regional Bells have
seemingly not chosen to compete with one another. Why have these companies cho-
sen not to compete despite their obvious know-how? Why did Bell Atlantic merge
with NYNEX, for instance, instead of trying to serve the disgruntled New York con-
sumers with the same efficiency and quality that they have given New Jersey?

Answer 3. Ameritech does intend to compete with other Regional Bells in their
home markets. Just this week Ameritech proudly announced its intent to compete
with Southwestern Bell Telephone Company (SBC), the incumbent local provider in
the state of Missouri. Pending tariffing approvals by the state Public Service Com-
mission, Ameritech will offer local phone service, long distance, cellular, paging and
wireless data services to residential customers in the St. Louis metropolitan area.

Ameritech's primary focus is to provide its existing customers with a full menu
of communications services. We believe long-distance is a critical component of that
menu. For this reason, we have focused our resources on opening the local market
to competition and obtaining authority to provide in-region, long-distance service.

Although it is not a requirement of the Telecommunications Act, I am aware that
BellSouth has applied for certification to be a local competitor in eight states, in-
cluding Illinois and Ohio, which are in Ameritech's region. Further, SBC is offering
customers in Texas an alternative to GTE.

Finally, Ameritech has no information, and therefore I am unable to comment on
why Bell Atlantic and NYNEX merged.

Question 4. We passed the Telecom Act so that the local consumer would reap the
benefits of increased competition in the local and long distance market, yet things
have not changed all that much. Have we given the local companies enough incen-
tive to open up their markets to more competition? Have the local and long distance
companies fully complied with the law as it now stands?

Answer 4. I must respectfully disagree that things have not changed since-pas-
sage of the Telecommunications Act. In Ameritech's region much has changed. Local
competition is no longer a theory, it has arrived. As I stated in my testimony, 38

__--companies now provide_!mal service in-competition with Ameritech. The number of
customers served by competitors in Ameritech's region has grown from 41,000 to
460,000 in just 10 months. 3,000 consumers each day are now choosing one of
Ameritech's competitors for local service.

'This is borne out by a United States Telephone Association study showing that a little less
than half of the local competition that exists nationwide takes place in Ameritech's home region.
It's also supported by the oral statements made at the September 17 subcommittee hearings
by Joel Klein, Justice Department, and Reed Hundt, the chairman of the FCC.



111

I believe the Telecommunications Act of 1996 is a good law. The problem is the
law is only half-implemented- the -local half. The law was designed, however, to
open all telecommunications markets to competition, and that includes the long-dis-
tance market. There has been a propensity at the FCC and elsewhere to regulate
our entry into long distance well beyond what is required under the statute. It is
time for regulators to stop micro managing and let the markets work. You will then
see exactly what the Act you passed intended: innovations, more jobs and oppor-
tunity, and competitive prices.

Question 5. I have some concerns from local Internet Service Providers that upon
entering the Internet service business, some Regional Bells have tried to raise ac-
cess rates and use their monopoly status to make it difficult for these other local
providers to compete. Even though they may have to charge their own ISP the same
rate as the others, they still have a strong incentive to charge the higher rate. Are
these concerns valid? Even if this has not actually happened, how can we ensure
that local monopolies cannot-use their control of access lines to gain an unbeatable
competitive advantage in the Internet service? Because of the nature of these unlim-
ited access plans, Internet Service Providers are using a large amount of re-
sources-should we be charging them more because of this, or are there other ways
of dealing with this problem?

Answer 5. There is certainly no basis for the claim that Ameritech is raising serv-
ice rates in order to limit the ability of Internet Service Providers (ISPs) to compete.
Ameritech has no special pricing rules for JSPs; this group of customers pays the
same rates as other customers that purchase these services, including Ameritech's
own ISP. Since these rates are tariffed at the federal and state levels any price in-
crease would affect both ISP and non-ISP users of such services. Moreover, regula-
tions do not permit Ameritech to raise prices indiscriminately. Increases must either
be approved in tariffs or must comply with price cap flexibility restrictions. Aside
from regulatory safeguards, the marketplace for these services is already extremely
competitive, thus ensuring that ISPs would be provided such services on reasonable
and nondiscriminatory terms and conditions.

In some cases more than 90 percent of Ameritech's local traffic that it "hands off'
to CLECs and for which CLECs seek compensation is that traffic which they in turn
direct to ISPs. Under reciprocal compensation agreements that we have with
CLECs, we are required to pay each other for local calls that we handle and termi-
nate over our respective networks. Ameritech believes that ISP and other forms of
enhanced service traffic are access, not local traffic. Ameritech, therefore, contends
that it should not have to pay CLECs reciprocal compensation for these calls.
Ameritech further opposes the continuance by the FCC of its exemption for ISPs,
which insulates them from paying access charges to local phone companies, like
Ameritech, for handling that traffic. The growth in Internet traffic has been largely
responsible for generating additional and significant traffic loads on the public
switched telephone network, thereby increasing its susceptibility to service outages.
At a minimum, the providers of these services should be required to pay access
charges just like other providers do so that they can access local telephone networks
and offer their services to more consumers.

Question 6. Now that I've mentioned one problem regarding the Internet, this
raises a broader concern.

When we passed the Act, did we adequately provide for the way modern tech-
nology is putting new stresses on the system and shifting cost burdens in new and
unpredictable ways? Do we need to amend the Act to take into account the way in
which consumers are now using telephone lines to access the Internet, often with
unlimited service plans and little incentive to hang up when they are not using
their service?

Answer 6. As I stated earlier, the Telecommunications Act of 1996 is a good law.
By emphasizing market-based solutions rather than regulation, the Act affords car-
riers a sufficient amount of flexibility to utilize technology as cost efficiently as pos-
sible. Ameritech does not believe at this time that the Act needs to be amended to
compensate for the anticipated results of a deregulated marketplace, including in-
creased customer demand and new technologies that implicate the allocation and
sharing of costs.

I hope that these answers will help to facilitate the Subcommittee's tremendously
important function of overseeing the implementation of the Telecommunications Act
of 1996. If I can be of any further assistance to the Subcommittee, please do not
hesitate to contact me.

Sincerely,
BARRY K. ALLEN,

Executive Vice President.
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RESPONSES OF MARK C. ROSENBLUM TO QUESTIONS FROM SENATOR HATCH

Question 1. One of the most difficult, but important, policy questions in the tele-
communications area is how to ensure low-cost residential telephone service in non-
urban areas, where it generally is much more expensive to provide that service. This
is an issue that is especially important in rural states, including Utah, and an issue
in which I have taken particular interest. Please explain in detail what efforts
AT&T is making to support so-called "universal service" at a reasonable price? In
your view, how should the burden of providing below-cost residential, local service
be shared amongst various providers?

Answer 1. AT&T has been an active participant before the FCC and state regu-
latory commissions in advocating and supporting policies to achieve the 1996 Tele-
communications Act's goal of promoting local competition while advancing universal
service. Today, the long distance industry and its customers carry the entire burden
of funding universal service, i.e., making local telephone rates affordable for sub-
scribers-in high-cost areas and-for low-income consumers,--through vastly inflated
access charges paid to incumbent monopoly local exchange carriers. In the 1996 Act,
Congress recognized that continuing the present system is fundamentally incompat-
ible with the Act's goal of opening local markets to competition.

In Section 254 of the Act, Congress thus provided the basic framework for a new
competitively neutral system of ensuring universal, affordable service. It directed
the FCC to work with the states to create a system in which all universal service
subsidies are explicit, funded by all carriers, and available to all eligible new en-
trants in local markets. The Act gives both the FCC and the states the ability to
maintain universal service at affordable rates, including in those non-urban areas
where it is generally more expensive to provide telephone service.

In its May 8, 1997 Universal Service Order, the FCC established a high cost fund,
supported by assessments against carriers' interstate retail revenues, that provides
support for subscribers living in high cost areas. The federal fund is designed to pro-
vide 25 percent of the funds needed for "high cost" subsidy; each state has the op-
tion to establish its own intrastate mechanism for the remaining 75 percent support.
The FCC also expanded the Lifeline program to ensure that low-income subscribers
will be able to obtain universal service at rates that are affordable to them.

AT&T's strong preference would have been for the FCC to adopt a unified federal
fund that includes both interstate and intrastate revenues in the funding base and
that provides 100 percent of the support required for high cost areas. However, the
states did not reach agreement on this issue, and the Joint Board declined to make
a recommendation to the FCC to include intrastate revenues in the funding base.
That is how the 25/75 allocation arose.

In these circumstances, AT&T has urged a compromise proposal whereby each
state could include interstate revenues billed in its state, along with intrastate reve-
nues, in the funding base for its intrastate funding mechanism, provided that there
are corresponding reductions in intrastate access charges in that state. This will
ameliorate any impact of a smaller federal fund on any given state.

AT&T has also urged the FCC to reexamine its current policy exempting "en-
hanced service" providers (including Internet providers) from the duty to contribute
to universal service funding mechanisms.

Question 2. Many have suggested that AT&T and other long distance companies
are actually refraining from aggressive entry into the local markets so as to forestall
the day when the regional Bells gain access into the long distance market-a strat-
egy which appears to be more sensible in light of Mr. Hundt's statements that, in
his view, long distance entry should not be granted to a local Bell until a major long
distance player has entered the relevant local market. How would you respond to
these claims? Please provide for me the extent to which AT&T has actually sought
interconnection in particular local markets.

Answer 2. No company has less incentive than AT&T to "refrain[] from aggressive
entry into the local markets so as to forestall the day when the regional Bells gain
access into the long distance market," and AT&T is pursuing no such strategy. Sur-
vey after survey confirms that customers overwhelmingly want the opportunity to
choose a single provider for all their telecommunications needs. As the carrier with
the greatest -number of customers, AT&T has the most to gain by seeking viable
means to enter local markets as promptly and broadly as possible-and the most
to lose if it followed the delaying strategy suggested by some. To the contrary, it
is the Bell companies that hold the keys to long distance authorization (and, regret-
tably, to AT&T's viable local entry). If the Bell companies comply with their legal
obligations, and irreversibly open their markets to competition, they will obtain au-
thority to provide long distance services, regardless of whether the long distance
providers choose to enter their local markets. This is clear for at least two reasons.
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First, the FCC has interpreted Section 27-1of the-Act to ensure that Bell company
long distance authority will not depend on entry into local markets by particular
long distance companies. Thus, the FCC construed the requirement that Bell compa-
nies actually provide each of the checklist items to require only that a Bell company
be presently ready to furnish an item if no competing provider has requested that
item. In addition, the FCC determined that the requirement that a Bell company
face a facilities-based competitor can be satisfied by a provider that does not achieve
a specified level of geographic or market penetration, or utilize any facilities other
than the Bell company's unbundled network elements. as a result, the long distance
companies could not, consistent with these findings, delay Bell company entry into
the long distance market by declining to enter local markets.

Second, the long distance companies are not the only carriers seeking to provide
local exchange services in competition with the Bell companies. Competitive access
providers, wireless providers, and numerous other would-be local services proiders
ar6-working to-enter local markets. These companies-ha-veno significant long dis-
tance business to " rotect," and no conceivable reason to delay their entry into the
lucrative local markets, other than the hurdles being raised by the incumbent pro-
viders. Because entry into local markets by these companies alone could trigger long
distance authorization f9r the Bell companies, the long distance carriers have no in-
centive to delay their own local market entry.

In this regard, entry by the Bell companies and GTE into each other's markets
could confirm that the incumbent providers have opened their markets to competi-
tion. It is telling that these large and sophisticated carriers, with vast local service
experience, and, in many cases, geographic proximity to each other's markets, have
declined to enter each other's markets.

For its part, AT&T sought certification to provide local service in each of the 50
states and the District of Columbia shortly after passage of the Telecommunications
Act of 1996. AT&T also requested, pursuant to the terms of the Act, access and
interconnection from the Bell companies, GTE, and SNET, who together serve the
overwhelming majority of customers. This request triggered negotiations with the
incumbents to set the terms of AT&T's entry into the local markets using each of
the three modes of entry established by the Act (i.e., resale, unbundled network ele-
ments, and competitive facilities). The negotiations were detailed and difficult, and
in each state arbitration proceedings were needed to force the incumbents to open
their markets more fully than they would otherwise have done. In many states,
however, critical terms such as pricing and the availability of unbundled network
elements are still not set, making the timing and sequence of AT&T's local market
entries uncertain. And while the opening of the local markets to competition has
turned out to be much more difficult and costly to accomplish than anyone, includ-
ing new entrants and incumbents, imagined, the single largest barrier to entry re-
mains the reticence of the incumbent providers to implement the Act's checklist re-
quirements in ways that could lead to meaningful erosion of their local monopolies.

Question 3. Explain why you believe is so important that the RBOCs provide you
with automated support systems for orders and other customer service information?
Why won't manual systems suffice?

Answer 3. Automated support systems are essential to meaningful competitive
entry into local markets, because only automated systems can afford competing car-
riers the speed and accuracy in the processing of orders and information that they
need to offer efficient, high quality local exchange services. Specifically, regardless
of how a carrier chooses to enter local exchange markets-whether through the re-
sale of the local exchange carrier's services, the use of the local exchange carrier's
unbundled network elements, the use of competing facilities, or, most likely, some
combination of these entry vehicles-the new entrant will remain critically depend-
ent on the incumbent provider in connection with the pre-ordering, ordering, provi-
sioning, maintenance, and billing for services, facilities, interconnection, and num-
ber portability.

As actual marketplace experience proves, only automate support systems can pro-
vide the accurate and timely information and processing that would be required to
support the volume of orders that would be generated in a competitive market. By

-contrast, manual processing introduces delay and error in the processing of hew en- --
trant orders, and makes more difficult the expansions in system capacity that would
be needed to support growing competitive entry. Thus, both the FCC and Depart-
ment of Justice have property found that manual processing significantly undercuts
an incumbent provider's ability to provide the nondiscriminatory access and inter-
connection required by the Act.

These concerns are, perhaps, most starkly illustrated by AT&T's own experience
in California. When AT&T sought to resell the services of Pacific Bell earlier this
year, Pacific Bell's systems proved wholly inadequate, notwithstanding months of
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advance notice and demand forecasts, on-going work with Pacific Bell, andassur--
ances from Pacific Bell that its systems could handle the forecasted demand. Even
though AT&T was sending a only few hundred orders per day to Pacific-well below
Pacific's stated capacity, and an insignificant portion of Pacific Bell's 15 million ac-
cess lines in California-significant backlogs developed to the point of forcing AT&T
to suspend its marketing efforts. Yet AT&T's orders reflected only a tiny fraction
of the demand that Pacific Bell would face in a truly competitive market-and, in-
deed, only a fraction of the demand that Pacific's systems routinely handled for its
own local customers.

RESPONSES OF MARK C. ROSENBLUM TO QUESTIONs FtIom SENATOR TORRICELLI

Question 1. I understand that not a single Regional Bell Operating Company has
received approval to-provide long distance service. Some of the long distance carriers
suggest that the delay in the approval process may be due to an attempt by the
RBOCs to stifle competition. Do you have any reason to believe that this is the case?

Answer 1. No Bell company has yet received authority to provide long distance
service in its region because no Bell company has yet irreversibly opened its local
markets to competition. There are two reasons for this.

First, the opening of the local markets to competition has turned out to be much
more difficult and costly to accomplish than anyone, including new entrants and in-
cumbents, imagined. Apart from the extensive regulatory activity required to gain
the authority and approval of the tariffs and interconnection agreements necessary
to provide local service, there are a tremendous number of technical challenges that
must be overcome to enable competitive entry. It would thus take some tinie to
bring competition to the local exchange even if all parties were working together in
good faith in an attempt to achieve that objective.

Second, and most importantly, however, the incumbent local exchange carriers
have in may instances proven to be resolutely unwilling to take the steps required
by the Act that would make their markets truly open to new entrants, and that
would thereby threaten their monopoly control. They quite simply have failed to pro-
vide potential competitors with many of the nondiscriminatory interconnections and
arrangements that are mandated by the Act and the FCC's regulations, and that
are critically necessary to provide competitive services. They have resorted to nu-
merous strategies to avoid opening their markets: they withhold essential coopera-
tion from competitors to slow competitive entry; they incessantly use legal process
to delay their obligation to open their markets and to create uncertainly, inconsist-
ency, and instability in the interpretation and application of what are supposed to
be uniform national requirements; and, in the end, when they lose legal battles,
they often simply defy the explicit orders of regulators.

These efforts to stifle competition lie at the heart of why no Bell company has
yet obtained long distance authorization from the FCC. And that is as the Act con-
templates. Section 271 of the Act is designed to provide the Bell companies incentive
to comply their obligation to open their local markets to competition, as well as to
protect the long distance market and its consumers from their ability to leverage
their local monopolies so long as they refuse to relinquish those monopolies.

Question 2. In New Jersey, I understand that the Board of Public Utilities set the
price that new entrants must pay Bell Atlantic for the local loop at $16.20. Yet I
also understand that Bell Atlantic's average basic rate is $11.69. Is this true? Would
this mean that new entrants will lose money on every subscriber? Is this a nation-
wide situation, or is it confined to my own region?

Answer 2. Initially, an arbitrator appointed by the New Jersey Board of Public
Utilities ("BPU") to conduct an arbitration between Bell Atlantic and AT&T pursu-
ant to section 252 of the Act calculated the average monthly loop rate that AT&T
must pay Bell Atlantic at $11.76. The BPU, however, subsequently (and, in our
view, improperly) determined to replace the arbitrator's rate with the $16.21 aver-
age loop rate referenced in your question. In addition, as reported by Bell Atlantic,
the average monthly basic revenue it receives is $11.70 for residential lines and
$17.41 for business lines.i

However, the actual monthly cost of providing local service for new entrants is
actually much higher than the BPU-established $16.21 rate, because new entrants
must also use and pay for other network elements, whether provided by Bell Atlan-
tic, by other firms, or built by the new entrant. New entrants will also incur their
own retail costs. In addition to the loop rate, the BPU-established rates that new

I These revenue calculations include the average basic rate, the subscriber line charge and the
charge for tough tone service.
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entrants must pay when purchasing other network elements from Bell Atlantic. For
example, it established a monthly switch port rate of $1.90 (displacing the arbitra-
tor's $1.10 rate) and a switch usage rate of 0.432 cents per minute (more than dou-
bing the arbitrator's rate of 0.2 cents).

Based on our calculations, the BPU's decision means that AT&T will incur costs
of roughly $24 per line per month for residential customers and $29 per line per
month for business customers. Under these circumstances, it will obviously be more
difficult for any new entrant to compete successfully in the New Jersey local ex-
change market using network elements purchased from Bell Atlantic than it would
have been under the arbitrator's decision.

The BPU's ruling, however, does not necessarily mean that a new entrant will
lose money on "every" subscriber. In its Local Competition Order, the FCC had de-
termined that, under the Act, competitors could order combinations of unbundled
elements from incumbent LECs, and could use those unbundled elements to provide,
among other things, their own vertical features and access services. Thus, had the
FCC's rules remained intact, some of the disparity between costs and revenues that
exist as a result of the New Jersey BPU's decision could be eliminated through ver-
tical service and access revenues that a new entrant purchasing combinations of
unbundled elements could achieve. However, the Eighth Circuit's decision on re-
hearing in Iowa Utilities Board v. FCC threatens the viability of this approach to
market entry. That is because, under the Eighth Circuit's October 14 ruling, incum-
bent LECs are now free to disassemble already combined elements in their networks
and to require competitors to reassemble the elements themselves, for no reason
other than to increase the costs of new entrants.

It is too early to determine whether the pricing disparity exacerbated by the New
Jersey BPU will become a nationwide problem. Like New Jersey, most states ini-
tially set favorable cost-based recurring rates for unbundled network elements, and
AT&T is hopeful that these rates will continue. In a number of states, however, non-
recurring charges (such as installation and order processing charges) have been set
at levels that could also inhibit competition. Pacific Bell in California, for example,
has imposed an amalgam of nonrecurring charges that total $247 per line for com-
petitors that purchase unbundled elements.

Question 3. Although local competition has been opened up, the Regional Bells
have not chosen to compete with one another. Why have these companies chosen
not to compete despite their obvious know-how? Why did Bell Atlantic merge with
NYNEX, for instance, instead of trying to serve the disgruntled New York consum-
ers with the same efficiency and quality that they have given New Jersey?

Answer 3. As the question suggests, there is no legal obstacle to a Bell company,
such as Ameritech or Bell Atlantic, entering the market to provide local and access
services in the territory served by another Bell company, such as BellSouth or
Southwestern Bell. That no Bell company has chosen to provide competing local or
access services in the territory served by another Bell company is compelling evi-
dence that the incumbent's markets are not, in fact, open to competition. More spe-
cifically, like any other potential entrant, a Bell company that seeks to enter the
territory served by. another Bell company would be completely dependent on the in-
cumbent's compliance with its obligations to provide, in a nondiscriminatory manner
at cost-based rates, interconnection and access to unbundled network elements, and
service for resale at wholesale rates, as Congress mandated in the Telecommuni-
cations Act of 1996. Potential entrants, however, including especially AT&T and
other carriers that are perceived to present the most significant competitive threats,
have encountered extraordinary resistance on the part of the incumbents from com-
plying with these legal obligations. Thus, one very real possibility is that each Bell
company realizes that it would encounter similar obstacles were it to attempt to
enter another's territory.

An alternative explanation is that the Bell companies believe that entry into an-
other's territory would invite entry into its own territory by the incumbent with
which it is seeking to compete. In order words, Bell companies believe that the po-
tential benefits of entry into another's territory are outweighed by its costs, as well
the risk that such entry would threaten its monopoly in its own territory by provok-
ing entry by the other company. Of course, this alternative explanation underscores
the importance of facilitating entry by firms other than the Bell companies, because
this "risk" of mutual competitive entry is precisely the type of consumer benefit the
Act aims to provide.

Question 4a. We passed the Telecom Act so that the local consumer would reap
the benefits of increased competition in the local and long distance market, yet
things have not changed all that much. [lave we given the local companies enough
incentive to open up their markets to more competition?
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Answer 4a. The Act's terms are the law and the local companies are obligated to
comply with them. However, it is simple common sense that the monopoly local ex-
change companies would not quickly or easily relinquish their local monopolies. The
local companies, then, have every incentive to retain control over the increasingly
lucrative local markets. Thus, in addition, Congress wisely included an added incen-
tive for the Bell companies-the largest and most powerful local companies. That
incentive was the ability to provide long distance service within their regions upon
a showing that their markets were truly open. This incentive, however, still leaves
the actual timing of when the local markets are opened to the RBOCs, rather than
to the market's competitive forces. Thus, while AT&T believes that the in-region
long distance "carrot' will eventually be a crucial means to pry open the local mar-
kets, it still leaves the RBOCs with too much control over their markets. Evidence
of this control is clear. Even with their added incentive, the RBOCs have dragged
their feet in implementing the Act's requirements, and used the regulatory and legal
process to slow the arrival of meaningful local competition. And despite the promis-
ing opportunities for local competition the Act was intended to create, no incumbent
local carrier has to date made any meaningful inroad into another company's local
territory.

Question 4b. Have the local and long distance companies fully complied with the
law as it now stands?

Answer ,lb. AT&T has certainly complied fully with the law as it currently stands.
In some instances, however, the incumbents have flatly refused to provide new en-
trants with checklist items required by the Act. For example, the incumbents have
refused to provide AT&T with unbundled network elements as required by the
FCC's interconnection rules issued in August of last year, claiming that the FCC's
interpretation of the Act on this matter was incorrect. Instead, they eut forth an
alternative interpretation, which was recently accepted by the Eighth Circuit Court
of Appeals in its review of the FCC's rules. The incumbents have not done the sys-
tems development and other work necessary to make the unbundled elements avail-
able even under their interpretation, however. As a result, more than twenty
months after the passage of the Act, the incumbents are still denying new entrants
the ability to use one of the three forms of entry contemplated by the Act.

Question 5a. I have heard some concerns from local Internet Service Providers
that upon entering the Internet service business, some Regional Bells have tried to
raise access rates and use their monopoly status to make it difficult for these other
local providers to compete. Even though the), may have to charge their own ISP the
same rate as the others, they still have a strong incentive to charge the higher rate.
Are these concerns valid?

Answer 5a. Although there is certainly a valid basis for concern that the RIMOCs
will use their monopoly power to harm competitors who depend on them for access
service, the considerations involving ISl's are unique.

In 1983, the FCC exempted "enhanced service providers" ("ESI's")-a class of car-
riers that includes ISPs-frorn payment of carrier access charges and instead re-
quired that ESPs be treated as if they were end users of local services. This was
one, at the urging of the ESP' community, to shield that burgeoning, industry from

the exorbitant access charges that were laden with subsidies and other uneconomic
loadings. The tremendous growth of the Internet industry in recent years has un-
derscored the price advantage that ESPs enjoy as a result of this exemption. Incum-
bent LECs believe that they are providing access to ISl's at below-cost prices;
CLECs are discouraged from offering competitive, broadband access services because
of the below-cost access that ISPs currently obtain from the incumbents; and long-
distance carriers see the ISPs entering the market for voice and fax services in corn-g etition with their own traditional long distance calls, which bear the full access

urden. Although there is strong doubt as to whether the incumbent LECs are suf-
fering financially from the price break that they are giving to ISl s (the growth in
second phone lines to residences has been unprecedented in the past year and has
provided ILECs with an embarrassment of revenues), the ESIP exemption undoubt-
edly offers ISPs an unfair advantage over providers of traditional telephony. Ar&I'
agrees that ISPs should pay their share of access charges--at cost-based rates, and
the FCC should adjust access prices accordingly to avoid any further windfall to the
ILECs. Payment of cost-based charges will cause Internet prices to increase only
minimally-by approximately 50 cents per month per subscriber. Economic pricing
of access to all users will prompt rational entry and pricing decisions by all players
in the market.

Question 5b. Even if this has not actually happened, how can we ensure that local
monopolies cannot use their control of access lines to gain an unbeatable competitive
advantage in the Internet service?
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Answer 5b. The most practical and reasonable means-indeed the means intended
by Congress when it passed the Telecom Act-to ensure that local monopolies can-
not use their control of access lines to obtain an anticompetitive advantage in the
provision of Internet services is to ensure that CLECs are able to make meaningful
inroads into the local service market, thereby offering reasonably priced, innovative
local access services to Internet providers. This can be accomplished, as the Con-
gress has already determined, through mandating CLEC access to the ILECs'
unbundled network elements at cost-based prices. Unfortunately, the Eighth Cir-
cuit's recent decisions have thrown high obstacles in the way of would-be competi-
tors to gain a foothold in the local service market. The impact of these rulings will
be to discourage competitive entry of CLECs not only for the provision of innovative
high-bandwidth services demanded by ISPs, but also for the provision of basic local
services to consumers.

Question 5c. Because of the nature of these unlimited access plans, Internet Serv-
ice Providers are using a large amount of resources-should we be charging them
more because of this, or are there other ways of dealing with this problem?

Answer 5c. The "unlimited access plans" offered by ISPs-which permit their cus-
tomers to remain on-line with their com uters for hours at a time-reflects the
ISPs' exploitation of a "loophole" in the Commission's access charge rules. Those
rules-which require telecommunications service providers to pay the ILEC for their
use of the ILEC s local access facilities-do not apply to ISPs, who use local a'-cess
facilities in virtually the same manner as telecom can-iers-that is, to carry traffic
from a subscriber's premises to the ISP's local switch and onward to the call's des-
tination, which for Internet services is more often than not interstate or even inter-
national. This "ESP exemption"-which frees ISPs from the link between usage of
the local network and paying for the local network-creates an attractive oppor-
tunity for those ISPs to pass on this virtually "free ride" to their customers. low-
ever, this increase in usage of the local network is not without costs. The ILECs
are beginning to identify pockets of congestion, which will increase as use of Inter-
net services continues to increase. Moreover, the great disparity in price that con-
sumers are beginning to see between traditional phone/fax calls and calls that they
are now able to place over the Internet will precipitate a spiral of declining usage
of the traditional networks, as those calls migrate to the Internet where their incre-
mental price is zero. This leaves fewer minutes on the public network for recovery
of critical subsidies such as Universal Service-a fund for which, by the way, ISPs
will be the direct or indirect beneficiaries of $2.6 billion (57 percent of the Fund).
These disturbing trends can be reduced if the Commission were to eliminate the
loophole that it created with the ESP exemption and promptly reduce access charges
to their true cost for all access customers-thus placing ISPs and traditional telecom
carriers on the same pricing footing.

Question 6a. Now that I ve mentioned one problem regarding the Internet, this
raises a broader concern. When we passed the Act, did we adequately provide for
the way modern technology is putting new stresses on the system and shifting cost
burdens in new and unpredictable ways?

Answer 6a. With cost-based pricing by the ILEC and fair implementation of the
Act's competitive entry rules, adequate opportunities could exist for the proliferation
of the broadband technology services demanded by business customers, ISPs and
consumers. Unfortunately, the Commission and the Courts have taken actions that
impede CLEC entry: by maintaining the ESP exemption, the FCC has discouraged
CLECs from innovating because they would be forced to compete with ILEC-pro-
vided below-cost services; and by holding that the FCC has no authority over pric-
ing, and vacating the FCC's rule requiring ILECs to provide combinations of
unbundled network elements at cost-based rates, the Eight Circuit's decisions mis-
read the plain words of the Telecom Act and limit the FCC's ability to ensure com-
petitive entry.

Question 6b. Do we need to amend the Act to take into account the way in which
consumers are now using telephone lines to access the Internet, often with unlim-
ited service plans and little incentive to hang up when they are not using their serv-
ice?

Answer 6b. In light of these FCC and Court actions which thwart Congress' intent
in these areas, the Act could be strengthened to remove the specific obstacles to
meaningful local service competition and rational pricing for Internet services. First,
Congress can amend the Act to make clear that ILECs are indeed obligated to pro-
vide to CLECs unbundled network elements in combined form when they provide
those elements in a combined form to themselves. This is clearly consistent with
Congress' intention to afford CLECs access to those elements that is "equal" to the
access that the ILECs themselves enjoy, and will eliminate the disruption to cus-
tomers that the Eighth Circuit's interpretation will undoubtedly create. Second,
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Congress can eliminate by statute the ESP exemption and require that information
service providers pay for access at cost-based rates. And finally, Congress can re-
quire information service providers to contribute to the Universal Service Fund in
the same manner as telecommunications carriers.

RESPONSE OF MARK C. ROSENBLUM TO A QUESTION FROM SENATOR TIIURMOND

Question. Mr. Rosenblum, you state in your prepared testimony that incumbent
local companies are engaging in an extensive legal assault on the implementation
of the Telecom Act. How nave such legal actions slowed the pace of companies like
AT&T being able to get into the local telephone service market?

Answer. Since the Act was passed, the incumbent local companies have filed legal
challenges to nearly every significant decision by the federal and state agencies
given the responsibility by Congress for the Act's implementation. In many cases,
the incumbents have used the tendency of these challenges as an excuse to dis-
regard their duties under the Act and binding agency rules and orders that have
not been stayed by any court.

The Act required the FCC to issue regulations implementing its local competition
provisions within six months of its enactment. 47 U.S.C. 251(dX1). The FCC did
what Congress had directed, but the Bell companies, GTE and most other incum-
bent telephone companies then appealed virtually every regulation that the Com-
mission had adopted. Although many of the incumbents' claims were rejected, they
did prevail on several key issues. For example, although Congress directed the Com-
mission to implement all provisions of Section 251, including the requirement that
incumbent LECs provide interconnection and access to unbundled network elements
at cost-based rates, the incumbents managed to persuade the Eighth Circuit Court
of Appeals to firs stay, and then vacate, the FCC's pricing rules on the ground that
the Act gave the states exclusive authority over pricing. (The Eighth Circuit also
ruled that although the FCC is authorized to and may adopt rules governing sub-
jects other than pricing, it has no authority to enforce them.) AT&T believes that
these aspects of the Eighth Circuit's decision are based on an erroneous reading of
the statute, and increase the costs and difficult), of entry by requiring potential com-
petitors to litigate pricing and other issues in 50 different states and more than a
hundred federal district courts.

The absurdity of this situation, moreover, is compounded by the litigation strate-
gies pursued by the incumbents following their "victory" in the Court of Appeals.

ubsequent to the Court's decision to stay the FCC's pricing rules, the vast majority
of state commissions, in separate proceedings, adopted pricing rules that were very
similar or identical to those adopted by the FCC. Having persuaded the Court of
Appeals to vacate the FCC's pricing rules on the ground that pricing was a matter
reserved for the states, many of the incumbent telephone companies, including
Southwestern Bell, U S West and GTE, then turned around and challenged these
state decisions in multiple federal district court suits, and argued that pricing was
a federal matter and that the states were entitled to no deference.

In sum, the local telephone companies have used an array of legal challenges to
block implementation of the Act. This ceaseless litigation, and the enormous uncer-
tainties it creates, increases both the cost and complexity of entry into local tele-
phone markets. The Eighth Circuit's holdings that the FCC has no authority to
adopt pricing rules or enforce other provisions of the Act have substantially abetted
this outcome.

RESPONSE OF WILLIAM P. BARR TO A QUESTION FROM SENATOR TIIURMOND

Question 2. Mr. Barr, GTE has initiated and participated in numerous legal chal-
lenges to the implementation of the Telecom Act and the FCC's enforcement of the
Act. Can you assure us that all of your efforts are designed to promote competition
rather thaa being an attempt to delay long distance companies from getting into
local ser-vue markets?

Answer 2. Absolutely. GTE's legal challenges are designed to ensure that the Tele-
comnunications Act of 1996 is implemented as written by Congress. GTE believes
that implementation of the Act as written will promote competition. Where regu-
lators have deviated from the text and purpose of the Act in a manner that injures
GTE's interests, GTE will seek legal redress. GTE is proud that it, together with
many States, led the successful effort in the U.S. Court of Appeals for the Eighth
Circuit to overturn the FCC's unlawful pricing rules.
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RESPONSES OF WILLIAM P. BARR TO QUESTIONS FROM SENATOR HATCH1

Question 1. Why hasn't GTE, as an incumbent local service provider, sought to
enter the local markets adjacent to the markets in which you already compete?

Answer 1. GTE in fact has entered local markets adjacent to its existing markets,
and it is a key part of GTE's strategy to continue to do so. In order to move out-
of-franchise faster and farther, GTE has just launched an effort to acquire MCI. A
combined GTE-MCI would be powerfully pro-competitive, as it would have the
skills, resources, and commitment to invade RBOC territories nationwide-for both
business and residential customers-in a manner that neither company singly could
hope to accomplish.

Question 2. There are some who have questioned GTE's commitment to open, com-
petitive markets, in light of the company's fairly aggressive litigation strategy.
There are some who have suggested that this gives the impression that your com-
pany is less receptive to competition than many who supported the 1996 Act would
have envisioned. How would you respond to this contention?

Answer 2. Those who would make such a contention are either badly mistaken
or self-serving. GTE's legal challenges are designed to ensure that the Telecommuni-
cations Act of 1996 is implemented as written by Congress. GTE believes that im-
plementation of the Act as written will promote competition. Where regulators have
deviated from the text and purpose of the Act in a manner that injures GTE's inter-
est, GTE will seek legal redress. GTE is proud that it, together with many States,
led the successful effort in the U.S. Court of Appeals for the Eighth Circuit to over-
turn the FCC's unlawful pricing rules. I would note that we were criticized for that
effort, but I believe that the Court's ruling is full vindication of our position. I would
further note that our detractors have been curiously silent when AT&T and other
competing local exchange carriers have filed court actions seeking review of FCC or
state commission action.

Question 3. In your brief to the 8th circuit, you argued that incumbents' oper-
ational support systems are not "network elements" to which new competitors are
permitted access. Some would say that this particular argument was somewhat of
a stretch. While I can certainly appreciate zealous advocacy, I also think Congress
is depending on incumbents to cooperate in implementing the Act. Where incum-
bents control the underlying systems and databases, it seems to me that incoming
competitors can't, for example, assign a customer a new phone number, or commit
to a schedule for providing or repairing a service, without reasonable access to the
incumbent's systems and databases. Given this, how can real, sustainable competi-
tion develop without such access?

Answer 3. GTE has not refused to provide essential information such as telephone
numbers and mutual scheduling of provisioning or repair. What we have opposed
is for the new carriers to be given blanket access to all our operating systems at
the bargain-basement prices that the FCC established for network elements. Real,
sustainable competition can and should develop without competitors being given
this blanket access. Indeed, if new competitors are going to be anything more than
simple resellers-and if jobs, investment, and innovation are going to result from
the 1996 Act-it is imperative that they develop or acquire many of their own sys-
tems.

RESPONSES OF WILLIAM P. BARR TO QUESTIONS FROM SENATOR TORRICELLI

Question 1. 1 understand that not a single Regional Bell Operating Company has
received approval to provide long distance service. Are the Regional Bells trying to
get into the long distance market and failing, or are they purposefully stalling in
order to block local competition, as some of the long distance carriers suggest?

Answer 1. I believe that the Regional Bell Operating Companies are trying to get
into the long-distance market.

Question 2. Although local competition has been opened up, the Regional Bells
have so far not chosen to compete with one another.

One of the arguments for the Telecom Act was the potential for competition be-
tween RBOCs. Given that context, why have we seen so little competition between
the Baby Bells?

Why did Bell Atlantic merge with NYNEX, for instance, instead of trying to serve
the disgruntled New York consumers with the same efficiency and quality that they
have given New Jersey?

Answer 2. I am not fully familiar with the state of RBOC-to-RBOC competition
nor with the reasons for RBOC behavior.

Question 3. In New Jersey, I understand that the Board of Public Utilities set the
price that new entrants must pay Bell Atlantic for the local loop at $16.20. Yet I
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also understand that Bell Atlantic's average basic rate is $11.69. Is this true? Would
this mean that new entrants will lose money on every subscriber? Is this a nation-
wide situation, or is it confined to my own region?

Answer 3. I am not familiar with decisions of the New Jersey Board of Public
Utilities, but I am informed that the $11.69 average rate that you cite is the aver-
age basic residential rate. This would mean that Bell Atlantic is being required to
serve the average residential customer at a price well below its costs and to support
this customer with an implicit cross-subsidy from its other operations. Such a situa-
tion is not confined to New Jersey but is typical in many parts of the country. Com-
petitors will generally not use unbundled network elements to offer service to resi-
dential customers whose rates are being kept below cost, unless the customers also
purchase substantial high-margin toll and vertical services (such as call waiting and
call forwarding). That is precisely why Congress, in section 254 of the Tde-communi-
cations Act of 1996, mandated universal service reform that would replace implicit
subsidies with explicit subsidies. This is the only way to ensure that competition
reaches most residential markets. Unfortunately, the FCC and most (if not all)
States have failed to carry out Congress's mandate. (GTE is bringing legal chal-
lenges in an attempt to remedy this failure.)

Of course, competitors, as an alternative to using unbundled network elements to
serve residential customers, could obtain Bell Atlantic's basic residential service at
the $11.69 retail rate less a wholesale discount and then resell it to residential cus-
tomers.

Question 4. We passed the Telecom Act so that the local consumer would reap the
benefits of increased competition in the local and long distance market, yet things
have not changed all that much. Have we given the local companies enough incen-
tive to open up their markets to more competition? Have the local and long distance
companies fully complied with the law as it now stands?

Answer 4. I agree with Assistant Attorney General Joel Klein and others that,
even in the best of circumstances, it would be far too early to judge the success of
the Act in bringing about competition. Not only do local companies have enough in-
centive to open up their markets; they are also legally required to do so. GTE has
faithfully implemented the Act and has brought the benefits of competition to its
1.5 million long-distance customers.

Question 5. You have accused Ameritech and other RBOCs of suffering from
"Stockholm Syndrome" and caring too much about what the federal regulators
think. At the same time, judging from the recent FCC application and what we've
heard here today, Ameritech's consumers in Michigan and Illinois seem to have far
more competitive choices than do consumers residing in regions served by GTE.
What incentives do you currently have to cooperate with us in bringing about the
local competition for which we have asked? low can we be assured that GTE and
others will not delay development of this local competition?

Answer 5. Let me first clarify that GTE's accusation of Stockholm syndrome was
directed only against Ameritech and was in response to a court pleading in which
Ameritech, whie a reeing that an FCC order had "glaring flaws" and was unlawful,
opposed a stay of that order in the apparent belief that a stay would trigger vindic-
tive and arbitrary retribution from the FCC. GTE stated then, and I will restate
now, that vigorous competition is impossible if regulators wield so much arbitrary
power that companies like Ameritech are afraid to assert their legal rights and in-
stead attempt to curry favor with the regulators. That said, GTE cares profoundly
what federal regulators think, and GTE is committed to do its best to ensure that
their thinking is faithful to the Act and to its procompetitive purposes. GTE has
overwhelming legal and economic incentives to open its markets to competition and
not to delay development of local competition: the Act requires GTE to do so, and
GTE would risk severe penalties if it did not faithfully comply with the Act.

Given the fact that"ME's service areas are generally much more suburban and
rural than Ameritech's and the fact that the FCC's failure to implement proper uni-
versal service reform has a more negative impact on such areas, it is no surprise
that competitors are focusing their efforts more heavily in Ameritech's service areas.

Question 6. I have heard some concerns from local Internet Service Providers that
upon entering the Internet service business, some Regional Bells have tried to raise
access rates and use their monopoly status to make it difficult for these other local
providers to compete. Even through they may have to charge their own ISP the
same rate as the others, they still have a strong incentive to charge the higher rate.
Are these concerns valid? Even if this has not actually happened, how can we en-
sure that local monopolies cannot use their control of access lines to gain an unbeat-
able competitive advantage in the Internet service? Because of the nature of these
unlimited access plans, Internet Service Providers are using a large amount of re-
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sources-should we be charging them more because of this, or are there other ways
of dealing with this problem?

Answer 6. I am unfamiliar with the concerns you raise regarding the RBOCs in
your question. Generally speaking, Internet service providers purchase local access
services on the same basis as our other business customers. Indeed, GTE's Internet-
working business, which provides retail Internet services to consumers, purchases
its access facilities out of the same GTE telephone tariffs as does any small busi-
ness. The rates, terms and conditions for these services continue to be closely regu-
lated by state Commissions. So it's not clear to me how one class of customers, sa
ISPs, would be treated fairly than another customer buying from the same tan.

We should look at all options to address the increasing demands placed by all
data services on the switched voice network. While I doubt there is one easy answer,
I believe that a variety of approaches-technical, pricing and provisioning-will help
to mitigate this problem in the future.

Question 7. Now that I've mentioned one problem regarding the Internet, this
raises a broader concern.

When we passed the Act, did we adequately provide for the way modern tech-
nology is putting new stresses on the system and shifting cost burdens in new and
unpredictable ways? Do we need to amend the Act to take into account the way in
which consumers are now using telephone lines to access the Internet, often with
unlimited service plans and little inventive to hang up when they are not using
their service?

Answer 7. Network stress is a serious issue. While telephone companies do receive
some compensation for the access services provided to Internet service providers, the
present rate structure system imposed by regulators does not provide for adequate
cost recovery for recent investments and expenses incurred to alleviate network con-
gestion. I would agree that regulators need to review existing rate structures to en-
sure that they permit sufficient and timely cost recovery while at the same time not
unduly burdening the prices that ISPs pay for local facilities.



job that comports with this law and unleashes competition but still
protects high cost in rural areas.

Mr. HUNDT. Well, I can tell you this. the electricity bill at the
FCC was three times greater in 1996 than in 1635, so I know we
are trying.

Senator DORGAN. Mr. Hundt, thank you very much.
Mr. HUNDT. Thank you very much.
Senator BURNS. Our electricity bill is not getting any cheaper, ei-

ther.
You have been a real marathon man, and I would just like to say

we have got some questions. I am going to submit them to you in
writing, and if anybody else does not have any more questions we
would excuse Mr Hundt, and look forward to seeing the next panel,
which I will introduce.

Thank you very much for coming.
Mr. HUNDT. Thanks a lot.

'''"Senator BURNS. The next panel consists of Mr. Bill Barr, who is
senior vice president and general counsel of GTE Corporation, Ms.
Anne Bingaman, president, LCI Local Services Division for
CompTel, Ms. Gail McGovern, vice president, Consumer Services
Division of AT&T, and Mr. Roy Neel, president, United States Tele-
phone Association.

If those folks will come to the table, and we will look forward to
taking their testimony at this time.

If we could have a little order in the hearing room, we will con-
tinue with this panel.

Mr. Bill Barr, president and general counsel GTE Corporation.
Thank you for coming today.

STATEMENT OF BILL BARR, SENIOR VICE PRESIDENT AND
GENERAL COUNSEL, GTE CORPORATION

Mr. BARR. Thank you, Senator. I would like to make three
points. First, I would like to explain how-

Senator ROCKEFELLER. Mr. Chairman, could we have order in the
hearing room, please?

Mr. BARR. First I would like to explain how the FCC has bored
two big holes in the good ship universal service, and how their pro-
posed solution really amounts to bailing it out with a thimble. But
let me just say at the outset, Senators should not be misled into
thinking that the rules are not going to be applied to rural areas.

The chairman said they would not be applied to small rural com-
panies, which only serve a very small percentage of rural areas.
Most rural customers are served by the large companies like GTE,
U.S. West, Bell South, Southwestern Bell, that have high rural-
the customer base is highly rural.

Now, the first point is that the implicit subsidies right now are
what fund universal service. Take a typical example of a State
where the average cost of providing service may be $30, residential
customers may pay $15, business customers may pay $75. It is that
difference between $30 and $75 for the business customer that is
funding universal service. That is the implicit subsidy.

Now, the Telecom Act did two things that were designed to pro-
tect universal service, and it is very clear. First they say you have

,---to go -to an explicit mechanism -that is competitively neutral. Sec-



ond, the act says to the extent there are implicit subsidies, that the
incumbent is required to embed in its rates, we cannot let new en-
trants come in and exploit that situation and cherry-pick away
those sources of the subsidy.

Now, what the FCC has done in its rules is first, and I will de-
scribe this later, it has come up with a wholly inadequate, as far
as we can tell, universal service fund, and second, it does not just
allow cherry-picking of the existing sources of the subsidy, it in-
vites cherry-picking.

How does it do this? It builds a new pathway right to that busi-
ness customer who is being served at $75 and is providing a $40
or $45 subsidy. The statue said, look, if a competitor wants to
piggy-back onto the incumbent, and wants to provide service to
that customer by using the incumbent service or the incumbent's
network, the statute provides for a wholesale price in a way that
reflects that subsidy. The FCC rule says no. A competitor can come
along and can serve that customer by leasing the incumbent's net-
work on an end-to-end basis, under the fiction of purchasing sepa-
rate unbundled elements priced at this hypothetical TELRIC level,
which is about half of the actual cost.

So what does that mean? That means that AT&T or British
Telecom can go to that business customer, and based on a $15

w bNhlesale price from the incumbent, offer to drop the price to the
customer by $5 or $10 to capture the customer. They offer a $70
or $65 price to that business customer, and walk away with that
customer. The margin is the difference between $15 and $65. Fifty
dollars goes to Basking Ridge or to London, instead of paying for
the subsidy.

That is what the FCC rule does. It creates this big gap and this
big pressure on universal service by taking the business subsidy
that exists today and transferring it over to the shareholders of the
new entrants.

The second problem is on access charges. The same FCC rules
I have just described have made access charges basically irrelevant.
We can quibble all we want about how to structure access charges
and whether they should be reformed, affd-yes, there should be
changes in access charges, but the fact is that the FCC has now
provided a mechanism to bypass mechanism of access charges. The
FCC says if you go through this fictional unbundling process at a
TELRIC rate a competitor does not have to pay access charges be-
cause it is fictionally handing the traffic off its own network, even
though that network is leased from the incumbent at a TELRIC
rate.

So not only does the competitor take away the $75 customer by
using the arbitrage that the FCC has created, but then it takes all
the access charges that that customer would have contributed to
universal service.

So to argue about access charges misses the point. The FCC has
already created a bypass vehicle of access charges. Access charges
will not be around to support universal service under the FCC
rules. It is as if the FCC said to people who built -a bridge, you will
be able to cover your cost, but you have to let 90 percent of the pri-
vate vehicles that go across that bridge pay half of what it costs,
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but you can charge four times the cost to all the commercial vehi-
cles. That describes the situation we have today.

But what the FCC has now done is say, OK, but now we want
the incumbent to build a second tier to the bridge, and if the com-
mercial vehicles that have been paying the $4 on the top level get
a little ticket from AT&T and MCI they can go on the bottom level,
and pay 50 cents.

So you can argue what the tolls or access charges are going to
be on the top level for the rest of your lives. The bottom line is that
the people who are paying into universal service now can bypass
it and go on the lower level. That is what has happened to the ex-
isting structure, and that puts tremendous pressure on the uni-
versal service fund.

Now let us talk about what the FCC is talking about for a uni-
versal service fund. First, they are not basing the amount of the
fund on actual costs. They are basing them on these models, and
from what we saw in the interconnection order, these models come
up with half the cost of what these networks actually cost to build
and operate in the real world.

You do not have to take my word for it. For 60 years State com-
missions, and Federal commissioners have been determining the
costs and what revenues are necessary to cover those costs, who
should pay them, and who should not be subsidized.

So for 60 years regulators have been determining these costs,
which equate to about a $20 billion subsidy today and the local
telephone models confirm that it is in that magnitude of over $20
billion, and lo and behold, now AT&T comes up with a model and
says, well, no-i is- actually $7 billion.

According to AT&T, for 60 years, all the regulators have gotten
it wrong on what the costs are; it is actually $7 billion.

What is the price we pay if the FCC cannot come up with the
right model to determine what the cost is instead of relying all on
of the cost data that has been assembled for 60 years?

One, it will put tremendous upward pressure on the rates for
rural and residential rates. Second, to the extent the costs are not
covered by those customers, the quality will go down, because you
get what you pay for. Costs have to be covered by somebody.

Third, it will result in the ghettoization of America's tele-
communication system, because no one is going to provide the in-
vestment in the service and the innovation, and certainly-competi-
tors are not going to come to customers where there is no covering
of the costs of serving those customers, so it is essential to have
those rates set right if you want competition to reach everybody.

Now, GTE has proposed a solution to this problem on the uni-
versal fund. It does not require models. It uses the marketplace to
determine what the proper level of support is, and it targets the
support to the communities that need it and to the individuals that
need it. Let companies bid over what level of support is necessary,
and if they get it wrong, it is their tough luck.

Use a market mechanism not only to establish what the proper
level of subsidy is, but it is a dynamic system that drives that sub-
sidy level down as new technology comes on and people can provide
it more cheaply.

Thank you, Mr. Chairman.
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[The prepared statement of Mr. Barr follows:]

PREPARED STATEMENT OF BILL BARR, SENIOR VICE PRESID T AND GENERAL
COUNSEL, GTE CORPORATION

Thank you', Mr. Chairman, for the opportunity to p rovid my views to the Com-
mittee on universal service and implementation of the Te communications Act of
1996.

American consumers today enjoy a public telecommunications network without
equal in the world. A little over a year ago, the 104th Congress enacted the Tele-
communications Act of 1996, a law that GTE and most others agreed would provide
Americans with even greater benefits from the public telecommunications network.
I am here to explain to the Committee why the FCC's actions in the wake of this
legislation jeopardize the fundamental policy of universal service.

UNIVERSAL SERVICE

Americans are used to having the best local telecommunications system in the
world. They enjoy local telephone service that is very reliable, available everywhere,
provided via a high-quality network that undergoes continual modernization, and is
characterized by a steady proliferation of new services. The average consumer can
get unlimited use of this network for a monthly fee that is no more than the price
of a single tank of gasoline. Local telephone service is an exceptional bargain.

This is the enviable result of "universal service"-a social policy that the United
States has pursued for the last 60 years. The policy of universal service seeks to
ensure that every American has available basic residential phone service at a rel-
atively low, "affordable" rate. This means that Americans pay significantly less for
residential service than it costs local phone companies to provide that service. In
other words, residential service is generally sold at a loss. Indeed, whereas basic
residential service costs on the average anywhere from $30-50 a month to provide,
Americans pay only about $10-25 a month for that service.

Thus, universal service policy results in a massive gap between the local compa-
nies' costs of providing basic service and what they are allowed to charge for that
service. USTA estimates this shortfall amounts to a total of over $20 billion. This
shortfall has been funded through subsidies created by deliberate decisions of state
regulators and the FCC over the last six decades. To achieve the massive subsidiza-
tion necessary, the commissions have derived funds through the following means:
Inter-customer cross-subsidies

Businesses pay local service rates that are often several times higher than resi-
dential rates even though the cost of providing local service is approximately the
same for business and residence. Typical is the case of Texas, for example, where
the state public utility commission has determined that GTE's monthly loop cost is -
$25.49 on average, but residential customers pay only $10.60 to $18.40 per month.
The difference is made up in part by business customers who pay $42.45 per month
for local service that consists of a single line, and up to $71.15 for a PBX trunk.

Urban customers, including residential subscribers, generally pay rates that are
higher than rates paid by customers in smaller communities, thus subsidizing resi-
dential rates in rural areas.

-Inter-service cross-subsidies
There are three types of non-basic services that subsidize basic residential service.

These non-basic services include intrastate long distance calls; vertical services such
as call-waiting, call-forwarding, and three-way calling; and interstate access service.

As to interstate access service, federal and state regulators have determined that,
because long distance traffic uses the local network, that traffic must pay for a por-
tion of the cost of the local network. Joint federal and state rules have assigned 25
percent of local network costs to be covered by interstate long distance traffic. The
local network's costs are recovered in an "access charge"--essentially a toll charge-
that long distance companies pay for handing off a long distance call to the local
network. Although the access charges pay 25 percent of the real costs of the local
network, to the extent that percentage overstates actual long distance usage, these

- -charges may be said to subsidize basic rates.

Explicit funding
The FCC has developed three explicit subsidy programs to help defray costs in

rural areas and support customers who might otherwise not be able to afford tele-
phone service. These funds are the Lifeline, Link-Up, and the High Cost funds. The
total of these funds, which are paid by long distance carriers, is approximately $776
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million annually. This is obviously a tiny fraction of the full cost of universal serv-
ice. Most of these funds go to local phone companies whose costs to provide local
service exceed 115 percent of the national average.

Extended depreciation periods
To keep rates even lower, state and federal regulators have artificially extended

the period over which local phone companies have been able to recover their invest-
ments in network plant and equipment. Instead of recovering investment over a 8-
to 20-year depreciation schedule, for example, regulators have traditionally insisted
upon a 11- to 30-year time frame.

The critical point is that all today's cross-subsidies that have been used to fund
universal service have depended on regulators maintaining an exclusive franchise
for the local phone company. Through the use of exclusive franchises, federal and
state regulators were able to ensure that incumbents could recoup the revenues
from businesses and other high-value customers to keep residential rates low.

Ordinarily, government has no right to require a commercial entity to sell its
products or services below cost. In pursuing universal ser-ice, however, federal and
state governments have essentially "paid for" low residential rates by restricting
entry into the local phone market, thus allowing the companies to charge above-cost
rates for other services.

IMPACT OF COMPETITION

Opening up the local phone market to competition will make this system of im-
plicit subsidies untenable. When new entrants come into the market, incumbent
phone companies simply cannot continue to charge high, subsidy-generating prices
for business and non-basic services. The Telecommunications Act of 1996 recognized
this fact and determined:

* Universal service funding must be explicit, i.e., the charges must be readily
observable and not included in other rates.
* Every telecommunications carrier-local and long distance-must contribute
equitably.
* Companies cannot be denied the opportunity to recover their investment and
their contributions to universal service.
& Companies obligated to provide universal service should be sufficiently com-
pensated, and the companies benefiting from this compensation should bear the
same obligations.

Specifically, the Telecommunications Act took two steps to ensure that universal
service would be preserved in a competitive environment. First, Section 254 requires
that any subsidization be achieved through explicit, competitively neutral mecha-
nisms such as universal service funds. Section 254(d) contemplates a federal fund
that sets a national "affordability" benchmark and provides support for companies
whose costs of providing local service exceed that benchmark. Under Section 254(f),
every State is obligated to require each new entrant to contribute in a competitively
neutral and equitable way to maintaining universal service.

The second step the statute took to protect universal service was to ensure that,
unless and until explicit mechanisms were in place, new entrants who are reselling
the incumbent's services or network could not take unfair advantage of the implicit
subsidies embedded in the incumbent's prices. The statute accomplishes this by re-
quiring that, when a new entrant is reselling a service with a subsidy component,
the new entrant continues to pay that embedded subsidy through the wholesale
rate. This is accomplish--in Section 254(d)(4) which sets the wholesale rate as the
retail rate minus avoided cost: "The rate should reflect whether, and to what extent
the local dialtone service is subsidized by other services, such as toll service, long
distance access, subsidized through the pricing for other features, such as call for-
warding and call waiting, or subsidized through explicit subsidies from a universal
service fund." (H.R. Rep. No- 204, 104th Congress, pt. 1 at 72).

Further, the statute requires that, when a new entrant uses the incumbent's net-
work elements, the entrant must still contribute to the subsidy by paying the in-
cumbent all its costs of providing the element plus a reasonable profit. Obviously,
in the absence of an explicit funding mechanism, part of the incumbent's "costs" re-
main the subsidy costs, and under Section 252(d)(1) of the Act these costs must be
recovered in the wholesale network element price. In short, the statute is clear that,
if the FCC and the states, by failing to make all subsidy costs explicit, keep sub-
sidies embedded in retail prices, those costs must remain in wholesale prices as
well.
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In su.m, the statute intends to move rapidly to an explicit, competitively neutral
subsidy system and to ensure that new entrants cannot exploit the implicit sub-
sidies in incumbents' rates to cherry-pick the most profitable customers.

THE FCC'S DIRECTION

To date, the FCC's approach in its interconnection order defeats the intent of the
statute, and can only be characterized as a direct assault on universal service. The
FCC's approach undermines universal service in at least four respects.

First, for a substantial period prior to the creation of explicit funding mechanisms,
the commission rules not only allow but invit,- new entrants to cherry-pick the high-
value customers who are currently subsidizing universal service. The FCC rules
allow new entrants to come into the market without contributing to an explicit fund-
ing mechanism. Then the rules allow those companies to circumvent and avoid pay-
ing their share of the implicit subsidies embedded in the incumbent's prices. The
rules do this through an absurd interpretation of the statute's unbundling provi-
sions. Under the FCC's interpretation, a new entrant is allowed to lease the entire
network from end-to-end under the "fiction" that it is merely leasing unbundled net-
work elements. The FCC then sets wholesale prices based on the so-called TELRIC
hypothetical methodology. This methodology not only sets wholesale prices far below
real-world costs, but completely omits the subsidy cost that is embedded in the
rates.

The destructive impact of these rules is significant. For example, using Texas
again, the price for a PBX trunk in one of GTE's larger cities is $71.15-about twice
the cost of providing the trunk. The contribution to universal service is thus ap-
proximately one-half the revenue. The Act provides that a new entrant can resell
the PBX trunk for the retail price ($71.15) minus avoided cost, which includes mar-
keting and billing, but includes the contribution to universal service.

Under the FCC's approach, however, the new entrant can provide the same local
service by "fictionally" leasing the unbundled network from end-to-end at the com-

-mission's TELRIC price for Texas of $23.22-a difference of $48-and capture the
PBX customer by only providing a modest discount from GTE's price of $71.15. This
permits the new entrant, typically a large corporation such as AT&T or British
Telecom, to pocket almost all the $48 margin rather than having the revenue flow
to support universal service.

But even this understates the degree to which the FCC's interconnection order
will undermine universal service supports. The FCC's approach also enables the
new entrant to bypass access charges for long-distance services and to obtain
vertical services as part of the bargain-basement price for the switching element.
The effect is to deprive incumbents of the important subsidy supports from-these
sources.

The second general assault on universal service arises from the FCC's docket on
access charges, the fees long distance carriers pay when they use local networks.
The commission has undertaken, on its owrn initiative, to slash access charges in a
move proclaimed by FCC Chairman Reed Hundt as "the biggest tax cut that any
agency in Washington has delivered for the American people in the last decade."
But access charges are fees that are supposed to cover the real costs of operating
a real network. As in its previous ruling, the FCC appears poised to give new en-
trants a substantial windfall-in this instance, freeing them from a largeportion
of the universal service support they have been providing.

Third, the FCC appears intent on restructuring the universal service system to
deliberately underestimate the co, . of providing service and to avoid replacing im-
plicit subsidies. Although the final rules on universal service are not due until May,
a Federal-State Joint Board has recommended the commission adopt a universal,
service funding mechanism that uses the same hypothetical TELRIC-type approach
to measuring costs. If unchanged, the result will be the same: the model will com-
pute the cost of local service to be one-half its actual cost. It will appear, therefore,
that the need for universal service support is much less than is necessary. The com-
mission thus appears ready to define away the actual cost of local service, which
could cause it to assert that very little support is required for universal service.

Fourth and finally, the Joint Board proposal suggests new entrants will receive
full universal service subsidies without bearing full universal service obligations.
Under the Board's proposal, new entrants can go into high-cost areas and effectively
cherry-pick only the high-value customers, but still receive support payments for
each customer. In other words, new entrants are being subsidized by the universal
service fund to serve customers who are fully capable, in most cases, of paying the
full freight.
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At the heart of the FCC's approach is its reliance on hypothetical cost models in-
stead of real world costs. The agency has relied in large part on a computer con-
struct devised by AT&T and MCI which purports to estimate the cost of building
a hypothetical network today. This scheme is highly speculative and wildly under-
states the costs of building and operating the network. As a few examples of how
ludicrous and biased this construct is:

* The construct estimates all manholes will cost $3,000 to build. The actta1f
costs of a manhole is $7,000 to $10,000. The construct did not include any cost
of excavation and backfill for a manhole because "the costs vary too much d;e-
pending on soil condition." Therefore, these costs were ignored.
* The construct estimates the price of a local switch at $86 per line. The actual
cost of a new switch is $183 per line, and for an addition to an existing switch
the cost is $248 per line. No manufacturer offers a switch at $86 per line.
* The construct depreciates the switch over 16 years. AT&T and MCI depre-
ciate the same switch over eight years. The construct cuts the depreciation costs
in half by doubling the useful life of the switch.
* The construct assumes that laying and burying a 250-wire cable along a
right-of-way costs only one-fourth as much as burying a 1000-wire cable. Of
course, the cost of digging up the street is the same regardless of the cable's
size.

Based on this AT&T-MCI construct, the FCC has hypothesized that the costs of
the local network are one-half of what they actually are. Thus, the net effect of this
TELRIC methodology is to undervalue our network by half. Put another way, if
AT&T or MCI wants to compete with GTE by using our facilities, undet' the FCC's
approach we would only be able to charge them one-half as much as it costs us to
build and operate those facilities.

The logical corollary of the FCC's reliance on hypothetical costs, one must con-
clude, is that federal and state regulators have not done their jobs for the past 60
years in evaluating the rate bases and revenue requirements for local companies.
The notion that the real cost of our network today is only half of its actual cost
would mean that both federal and state regulators have been consistently missing
the mark by 100 percent.

By giving new entrants the means to cherry-pick high-value customers, bypass ac-
cess charges, and avoid their universal service obligations, the FCC will place tre-
mendous pressure on rural rates. Over time, prices will unnecessarily have to go
up. If they do not, then people will get what they pay for, i.e., service will deterio-
rate as companies limit their investment.

Inevitably, the FCC's manipulations will create a class system for telecommuni-
cations. Under the commission's approach, competition and related price cuts will
come only for the high-value customers; pressure to increase prices will fall on the
average residential and rural customer; new investment and innovation will be driv-
en outside the core network and be directed to benefit high-value customers; the ca-
pability of the core network will inevitably suffer. One could not imagine a more
disappointing outcome for the Telecommunications Act of 1996.

THE SOLUTION

Over two years ago GTE proposed a comprehensive proposal that promoted uni-
versal service and competition.---

One aspect of our proposal was to place greater reliance on the use of vouchers,
or universal service credits, to target support to needy individuals. We believe that
wide use of these vouchers will ensure that subsidies are provided only to those who
need them.

In addition, GTE proposed a unique way of directing subsidies to high..cost re-
gions. GTE proposed dividing the country into small-area tracts, determining the
cost of service in each of those tracts, and allowing carriers to bid through an auc-
tion process for how much support above the benchmark they would need to provide
service in a given tract.

The critical factor of this universal service proposal is that, instead of relying on
wild estimates of the amount of subsidy necessary to provide universal service, the
necessary support is determined in a sure-fire manner by the market. Under GTE's
plan, there is no mystery about costs; costs are established with certainty through
an auction process.

By letting the market determine the level of funding for universal service through
such auctions, GTE's plan satisfies a number of important principles outlined in the
statute. This plan:



v Provides an environment for fair and open competition by being both competi-
tively and structurally neutral;
I Provides funding to any eligible telecommunications carrier that commits to
provide universal service throughout a defined geographic area;
* Permits multiple carriers in the same geographic area to offer service and to
benefit from the support mechanism;
e Provides funding in a carefully targeted manner to those with fmancial need
and high-cost geographic areas;
* Minimizes funding needed from federal-state sources, encouraging carriers to
be more inventive and efficient in their delivery of telecommunications services;
" Limits regulatory intervention to that necessary to ensure universal service;
" Enhances rural competition by encouraging new companies to enter and
aligning support levels with true costs in an area.

If the regulators are unable, or unwilling, to implement the current legislation on
a more competitively neutral basis, then the Congress should move in to preserve
universal service and, at the same time, encourage competition.

Senator BURNS. Thank you very much, Mr. Barr. Next is Ms.
Anne Bingaman, who is president, LCI Local Services Division for
CompTel. Welcome.

STATEMENT OF ANNE K. BINGAMAN, PRESIDENT, LCI LOCAL
SERVICES DIVISION (FOR COMPEL)

Ms. BINGAMAN. Thank you very much, Mr. Chairman, Senators.
Let me say outright to my friend Mr.-
Senator BURNS. You had better pull that microphone right up.

You have got to get right into it. Thanks.
Ms. BINGAMAN. OK. There we go.
Senator BURNS. There you go.
Ms. BINGAMAN. Let me say outright to my friend Mr. Barr, and

he is my friend, he is dead wrong. GTE is the poster child for what
will happen if long-distance entry is allowed by the RBOC's before
competition actually develops.

GTE under Mr. Barr's direction has engaged in scorched earth
litigation tactics. They have appealed every State decision. They
moved to stay the FCC decision, and they have done tht all the
time they are in long distance, because they were exempted from
the requirements of this act that they open their local network rto
competition before they got into long distance.

Now, Mr. Barr as a result of that has an extremely profitable
company, 10 percent increase in per-share earnings 1997 over
1996.

The'reward for long-distance entry for GTE is that they want to
have it all. They want long-distance entry. They want 30 to 40 per-
cent market share of long-distance while keeping competitors cut
of their local market. They want to have a gold-plated cost system
recovering on historic cost rather than forward-looking economic
costs, which every economist will tell you is the right way to base
it.

Why do they want that? Because their historic costs have been
inflated. They have been building out networks with fiber optic in
preparation for competition. They have been inefficient monopo-
lists, and that is OK as long as you have a monopoly system, but
we are not going t6 a monopoly system. We are going to a competi-
tive system.

What these people want is competition in the long-distance mar-
ket, i.e. a huge share of the long-distavce market, keep competitors



out of their market with Scorched earth litigation tactics, and that
is exactly what it is, and then they want to raise the cost to com-
petitors of getting access to what is clearly an essential facility,
which the Congress found, the FCC found-he acts as if this is
some sort of property of GTE.

This has been built at ratepayers' expense. It is an essential fa-
cility. Every one of these phone companies has a vast ubiquitous
network which cannot be duplicated. It cannot be. There are 23,000
local switches which are essentially complicated computers, and the
law very clearly said competitors should have access to those nct-
works at cost-based prices plus a reasonable profit.

That is a principle of antitrust law that is many decades old. The
Congress recognized it. It would be absurd to say that AT&T, MCI,
Sprint, LCI, my company, and all these others should duplicate
these networks, so that Congress very clearly said, and the FCC
properly followed up with it by saying we should have access to
those networks at cost-based p1 ices to compete with them, and the
cost, the FCC found, should be forward-looking TELRIC costs be-
cause those are competitive costs. The costs that Mr. Barr wants
to have recovered are the high monopoly, monopolist costs which
are gold-plated and result from a lot of fiber optic put in to advance
the network.

So gentlemen, let me just say, there is much more to this story
than you would hear from a worthy colleague on this panel, worthy
member of the Justice Department previously, and the competitors
to the GTE and the RBOC's need precisely what the FCC gave us
and what the Congress gave us, which is access to their networks
at forward-looking cost-based prices, not paying their historic em-
bedded gold-plated prices.

So that is what I have to say. [Laughter.]
[The prepared statement of Ms. Bingaman follows:]

PREPARED STATEMENT OF ANNE K. BINGAMAN, PRESIDENT, LCI LOCAL SERVICES

DIVISION (FOR COMPTEL)

EXECUTIVE SUMMARY

CompTel is committed to the goal of ensuring that all Americans have the oppor -

tunity to obtain quality telecommunications services at reasonable prices and sup-
ports efforts to implement universal service reform in a competitive, full-se Dice en-
vironment. As a result of the 1996 Telacommunications Act, policies which h~ve long
presupposed a monopoly provider of local telephone services must now be redesigned
around a new paradigm of local service competition. The Fed, :3iState Joint Board
on Universal Service has taken a significant first step.

Central to the goals of universal service reform are the Act's requirements- that---
federal universal service support mechanisms are explicit and that they operate in
a non-discriminatory, competitively neutral manner. Thus, in structuring mecha-
nisms to support universal service, the FCC must nct benefit or burden a class of
market participants out of proportion to the extent cbat it participates in the tele-
communications marketplace. Similarly, support finds from the universal service
mechanisms must be available to all who meet c!eariy identified, objectively applied
criteria.

CompTel generally supports the Joint Board's recommended changes to the high
cost and low income support funds, and how to collect support contributions from
telecommunications providers. ................... .

With respect to the unresolved issues of whether providers should contribute to
the universal fund on the basis of their interstate revenue, or on the basis of both
their interstate and intrastate revenues, CompTel believes that the FCC has discre-
tion to determine the relative size of each provider's contribution on the basis of
their total iner-state and intrastate revenues. Not only does the statute give the
FCC the discretion to do so, but CompTel believes that as a policy matter, carrier



contributions should be determined on the basis of interstate and intrastate reve-
nues, in order to avoid disproportionately burdening non-incumbent local exchange
providers with universal service funding obligations.

CompTel strongly supports the FCC's decision to initiate its proceeding to imple-
ment access reform. There can be no doubt that the incumbent local exchange car-
riers' switched access rates are priced grossly in excess of costs. CompTel urges the
FCC, as a first priority in bringing cost-based rates to access, to prescribe cost-based
rate levels based upon Total Service Long Run Incremental Costs ("TSLRIC") for
terminating access rates, which are not now, and are not likely in the future to be,
subject to competitive pressures.

CompTel believes that the provisioning of unbundled elements at cost-based prices
to new local exchange entrants is critical to create a competitive marketplace for
local services. Today, no ILEC has in place systems and processes to seamlessly and
instantaneously provide unbundled network elements i,- large numbers and, for the
time being, the ILEC remains the ubiquitous network through which the vast ma-
jority of telephone consumers must be reached. CompTel, therefore, has urged the
FCC to make clear that such ILEC provisioning systems are a necessary competitive
quid pro quo to Bell entry into in-region long distance service. If network elements
are made as readily available and simple to use as access services are today, it may
be possible that market competition may act to drive originating access rates toward
their costs.

Good Afternoon Chairman McCain, Senator Hollings, and Distinguished Members
of the Committee. My name is Anne K. Bingaman. I am Corporate Senior Vice
President of LCI International and President of LCI's Local Telecommunications Di-
vision. LCI International is the fastest growing of the nation's major long-distance
carriers with annualized revenue exceeding $1 billion. Founded in 1982, LCI is
headquartered in McLean, Virginia, and currently employs over 2,400 employees in
45 locations nationwide. LCI competes in all segments of the industry by offering
long-distance service to business, residential and wholesale customers and, most re-
cently, providing local phone service to business :ustomers. As head of LCI's Local
Telecommunications Division, I lead the company's ambitious plan to provide local
telephone service in U.S. markets. In that capacity, I am responsible for LCI's rela-
tionships with all local exchange carriers and state public utility commissions as
they relate to local competition. To date, LCI has received permission in 21 states
and the District of Columbia to offer local telephone service, and the company has
applications pending for approval in 8 other states. LCI also is negotiating with
most of the Regional Bell Operating Companies ("RBOCs") and major independent
telephone companies for interconnection, local service resale and the purchase Gf

unbundled network elements. Most recently, LCI entered into a regionwide local re-
sale agreement with BellSouth Corporation and a local resale agreement with
Ameritech in Ohio.

I am honored to appear before the Committee to testify on universal service and
access charge reform on behalf of the Competitive Telecommunications Association
("CompTel"). CompTel is the national industry association of competitive tele-
communications providers, with approximately 200 members offering a full variety
of telecommunications services. LCI is a carrier member of CompTel and H. Brian
Thompson, LCI's Chairman/CEO, serves as Chairman of the 1997 CompTel Board
of Directors. Like LCI, many CompTel members are aggressively pursuing a strat-
egy of entering the local exchange service market under the pro-competitive policies
of the landmark Telecommunications Act of 1996..

UNIVERSAL SERVICE FUNDING AND REFORM

CompTel is one hundred percent committed to- the-goal of ensuring that all Ameri-
cans have the opportunity to obtain quality telecommunications services at reason-
able prices, and enthusiastically supports efforts to implement universal service re-
form in a competitive, full-service environment. Section 254 of the 1996 Tele-
communications Act represents an historic change in this country's long-standing
policy of promoting the universal availability of telephone services. As you are welI
aware, universal service has long been pursued by federal and state regulators, but
always through policies which presupposed a monopoly provider of local telephone
services. Now, under the 1996 Act, universal service policies must be redesigned
around a new paradigm of local service competition. The Federal-State Joint Board
on Universal Service in its recommendations to the FCC has taken a significant
first step along that path.

As one element of what the Federal Communications Committee ("FCC") has
termed the "competition trilogy," federal universal service support mechanisms must
be reformed to preserve and advance the goal of providing universal access to afford-



able telecommunications services while also promoting the development of conmpeti-
tion in local telecommunications services. The Act specifies that federal universal
service support mechanisms should ensure access to telecommunications services by
consumers in rural, insular and high-cost areas, by low-income -consumers, and by
elementary and secondary schools, libraries and healthcare providers. Central to
these goals are the Act's requirements that federal universal service support mecha-
nisms be explicit, rather than the current implicit subsidies, and that they operate
in a non-discriminatory, competitively neutral manner. In structuring each mecha-
nism to support universal service, the FCC must be careful not to diminish competi-
tion by disproportionately burdening one segment of the telecommunications market
with support obligations or by favoring one class- of market participant-namely,
monopoly incumbents-with sole eligibility to receive support payments.

As you know, the 1996 Act requires the FCC to issue a final order on universal
service funding and reform by May 8, 1997 (CC Docket No. 96-45). The FCC cur-
rently is considering the comprehensive analysis and recommendations rendered by
the Federal-State Joint Board on Universal Service on November 8, 1996. CompTel
commends the Joint Board on its thorough explication of the issues that must be
addressed in order to implement Section 254. CompTel supports the general thrust
of the Joint Board's recommended changes to the high cost and low-income support
funds, and how to collect support contributions from telecommunications providers.
CompTel agrees with the Joint Board's analysis that, for non-rural areas, the High-
Cost Fund should support only the forward-looking economic costs of offering the
supported services and that a cost proxy model should be used to identify such costs.
By focusing on the forward-looking costs of an efficient provider-rather than the
embedded or historical costs of particular carriers-the FCC can ensure that uni-
versal service funding needs will be kept at reasonable levels as required by the
statute and that it does not grant special privileges to ILECs, who may operate inef-
ficiently, as monopolies often do for the very reason that they have not been sub-
jected to the heat of competition. Use of a cost proxy to identify costs satisfies the
statute's requirements to be competitively neutral, because it establishes the level
of support without giving preferential treatment to a particular carrier's costs or
network design and technology. Thus, every eligible carrier operating in an area
would receive support on the same basis and at the same -level. In addition,
CompTel agrees that a revenues-based assessment is appropriate and is consistent

- with the goals of universal service.
I have been asked to give CompTel's views on how to improve upon the Joint

Board's recommendations. One of the most central principles to the success of uni-
versal service reform is to ensure that the funds are identified, collected and distrib-
uted in a competitively neutral manner. Furthermore, under the Act all contribu-
tions must be "equitable and nondiscriminatory." Thus, no support mechanism
should benefit or burden a class of carriers out of proportion to the extent that it
participates in the telecommunications marketplace. Similarly, competitive neu-
trality requires that support funds from the universal service mechanisms be avail-
able to all who meet clearly identified, objectively applied criteria, and that support
be based on the number of eligible customers the provider serves. Finally, mecha-

- ntsm should be tecinology-neutral and should not be limited to any one network
architecture.

One significant iss,o which the Joint Board left for further comment is whether
providers should contribute to the universal service fund on the basis of their inter-
state revenue, or on the basis of both their interstate and intrastate revenues.
CompTel believes that the FCC has discretion to determine the relative size of each
provider's contribution on the basis of their total interstate and intrastate revenues.
While the statute expressly limits the universe of contributing carriers to "every
telecommunications carrier that provides interstate telecommunications," it does not
limit the FCC's ability to determine the mechanism by which-those providers will
contribute, other than requiring that contributions be "equitable and nondiscrim-
inatory." Moreover, we at CompTel strongly believe that the FCC, as a policy mat-
ter, should determine carrier contributions on the basis of interstate and intrastate
revenues, in order to avoid disproportionately burdening non-incumbent local ex-
change providers with universal service funding obligations.

---......=--_ CompTel further supports an interpretation of Section 214(e) of the 1996 Act that
clarifies that purchasing unbundled network elements ("UNEs") from an ILEC and
combining such elements to provide the supported services clearly satisfies the stat-
ute's requirement that an eligible carrier use "either its own facilities or a combina-
tion of its own facilities and resale of another carrier's services." In purchasing
unbundled network elements, either separately or in combination, a carrier pays the
full cost of the network facilities it purchases from the ILECs. The carrier steps into
the shoes of the ILEC, and bears the responsibility for the customer relationship.
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If a purchaser of UNEs provides the service to the high-cost subscriber but only the
1ILEC can draw upon universal support, there will be a tremendous economic dis-

incentive for any new entrant to come into a high-cost area in the first place. Pro-
viding service over unbundled elements in many cases may be the only way that
rural customers will have choices of local service providers, given the high cost-
by definition-of constructing new local exchange facilities in those areas. In addi-
tion, CompTel supports the Joint Board's recommendation against adding any eligi-
bility criteria not included in the statute.

ADVANCED SERVICES FOR SCHOOLS AND LIBRARIES

- As you know, Section 254(h) of the 1996 Act expanded the concept of universal
service to include support for "advanced telecommunications services" provided to el-
ementary and secondary schools and libraries. CompTel agrees with the Joint
Board's recommendation that both interstate and intrastate revenues should be
used to support the discount for K-12 schools, libraries and healthcare providers.
The Snowe-Rockefeller-Exon-Kerrey provision is subject to the statute's require-
ments that contributions to universal service support should be "equitable and non-
discriminatory." Moreover, as previously discussed, there is no reason to distinguish
between the revenue basis used to support the Section 254(h) discounts from that
used to fund the high-cost and low-income support mechanisms. All of these pro-
grams are funded by the same class of carriers-providers of interstate tele-
communications services.

-- -- In addition, CompTel has challenged our membership to become partners in
NetDay97 and NetDay2000. We want to position CompTel and its member compa-
nies as industry leaders in telecommunications services and innovation who promote
technology and education to benefit America's children and future workforce.
NetDay97, scheduled for April 19, 1997, is a volunteer federal/state initiative to cre-
ate the inside wiring infrastructure for every public and private school in the nation.
This nationwide barnraising will substantially impact the technology plans to all
schools, districts, counties and states. Its goal is to facilitate community activism
and collaborations necessary to connect every K-12 classroom to the world.
NetDay2000, moreover, will identify, highlight and develop incentive and affinity
programs to assist educators in acquiring the necessary technologies, training and
tools to use electronic resources effectively. NetDay2000 is a unique opportunity to
become involved in our communities, our schools, and our neighborhoods. We ac-
tively encourage voluntary efforts~like-NetDay to help achieve the technology and
education components of Goals2000.

ACCESS CHARGE REFORM

CompTel strongly supports the FCC's decision to initiate its access charge reform
proceeding (CC Docket No..96-262). There is broad consensus in the industry today
that the ILECs' switched access is priced at seven to ten times its costs. The FCC
has proposed threq-possible approaches to access charge reform: a "market-based"
approach, a "prescriptive" approach, or some combination of the two. Because the
FCC's goal for access charge reform is to foster competition for services and to en-
able the marketplace to eliminate the need for price regulation, CompTel believes
that market-based access charge reform can occur only after a true, fully-functioning
competitive market for local exchange telephone services, including interstate ac-
cess, has developed, and even then only in the case of originating access charges.

CompTel urges the FCC, as a first priority in bringing cost-based rates to access,
to prescribe cost-based rate levels based upon Total Service Long Run Incremental
Costs ("TSLRIC") for terminating access rates, which are not now, and are not likely
in the future to be, subject to competitive pressures. Competitors typically cannot
influence whom their customers -call. As a result, there is no reason to expect that
terminating ac.e.;s will experience significant competitive pressure.

CompTel strongly believes that the FCC and states must continue their efforts to
ensure that the unbundled network elements regime is fully implemented in order
to create the competitive marketplace that might allow for market-based access re-
form for originating access. Even though. Congress laid the legal groundwork, the

- -simple fact is that today there exists no competitive market for local service and,
therefore, no competitor can hope to avoid access charges except in the most limited
circumstances. The ILEC remains, for the time being, the one ubiquitous network
through which the vast majority of telephone consumers must be reached and today
no ILEC has in place the systems and processes to seamlessly and instantaneously
provide unbundled network elements in large numbers. CompTel believes that the

provisioning of unbundled elements at cost-based prices to new local exchange en-
trants is critical to create a competitive marketplace for local services.



CompTel has urged the FCC to make clear- that such ILEC provisioning systems
are v necessary competitive quid pro quo to Bell entry into in-region long distance
service. Such a clarification will provide the necessary incentives for RBOCs to com-
plete the software programming and systems work still underway that will be nec-
essary to enable competitors to provide unbundled combined network elements &t
cost-based prices. If network elements are made as readily available and simple to
use as access services are today, it may be possible that market competition may
act to drive originating access rates toward their costs, and the FCC could defer a
fully prescriptive approach to originating access until it can gauge the success of
local competition using this model. It is absolutely imperative, therefore, that the
FCC intensify its efforts to ensure that the combinable unbundled network element
regime is fully implemented, as a prerequisite to deferring a prescriptive approach
for originating switched access reductions.

CompTel's access reform proposal makes significant progress toward achieving
cost-based switched access rates in the near term. It is grounded in the realities of
today's marketplace, and can be readily implemented by the FCC without lengthy
or burdensome additional pro-ceedings. In addition, it incorporates the hard work of
state commissions-m-ar r ........ ..un ......... 2 ....... the 1996 Act;
#nd, it mitigates any contentions of rate shock by ILECs by avoiding an immediate,
Across-the-board, flash-cut approach. We urge policymakers to adopt this targeted
approach."

Thank you.

Senator BURNS. Pretty plain. We did not have any trouble under-
standing that.__

Representing- the U.S. Telephone Association, Mr. Roy Neel.
Thank you for coming, Roy.

STATEMENT OF ROY NEEL, PRESIDENT, U.S. TELEPHONE
ASSOCIATION

r. NEEL. Thank you, Senator. I am sorry there are not more
Seniitors here. We are finally getting a dog-fight.

Sepator BURNS. They always miss the most exciting part of the
day, anyway.

Mr. NEEL. That is right.
Senator the U.S. Telephone Association represents more than

1,000 local telephone companies. We employ nearly a half-million
men and women who have been building facilities and providing af-
fordable and high quality telephone services to every family and
business wherever they live and work.

Now, that is an important distinction, and it is one thing that
distinguishes the local telephone company industry from Ms.
Bingaman's company, and our other witness from AT&T and MCI
and all the long-distance companies, and that should be of concern
to you, because that is what universal telephone service is k11
about. It is not about simply serving high volume, profitable busi-
ness centers. It is about serving everyone in Gardner, MT, in Har-
risville, WV, in Standish, ME, and so on.

But the question here is, when is all this competition supposed
to flow to all of those communities? When is it going to come? Well,
it is not likely to come any time soon, and with it we know there
will be no universal service social responsibilities for these new so-
called competitors..

Long-distance companies have flatly stated-flatly stated-that
they intend to go only after high-volume affluent markets, those
who spend a lot of money on telecommunications services, espe-
cially in urban areas.

Let me just read to you a couple of things from this industry. We
did not make these up. These are direct quotes.
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From Bob Allen, AT&T chairman: It is logical that bees follow
honey and banks are robbed, because that is where the money is,
and our focus will be on concentrated markets in major cities. How
many major cities do you have in your States, Senator, with con-
centrations of business customers?

Further, David Arnecke from AT&T says, You go where the
money is and you work your way down the money chain from
there.

Harry Bennett, another AT&T vice president, says, And for the
rest of the country, we want to use other people's assets and capital
everywhere we can.

Bert Roberts from MCI says, We'll certainly go after those parts
of the market that we consider most profitable. It will be business.
It will be-just certain areas of the residential community.

A British Telecom executive, Alfred Moffitt, says, There's a lot we
can bri;-g to the table in terms of accelerating MCI in the local
loop, such as how to leverage other people's infrastructure-read,
the local telephone company's infrastructure-that has been resold,
and how to look at the approach of business versus residential. He
added that British Telecom's-read MCI's-long-term plans don't
include penetration much below the top 30 percent of residential
customers at all.

Now, that is as strong a message as we are going to get about
the commitment of these companies toward universal service. Un-
fortunately, the FCC is giving AT&T and these companies simply
a license to steal, using Bob Allen's comment about robbing banks.

Does that sound like a commitment to universal service? No.
This plan, these business approaches toward your constituents, and
probably 45 million to 50 million rural constituents in this country,
is little more than economic and geographical red-lining-economic
and geographical red-lining.

Specifically, here is what could happen. The FCC maintains the
current system of paying for universal telephone service and main-

.--- taining and upgrading the network and fails-if it eliminates the
current , system and fails to replace it with some kind of competi-
tively neutral, revenue-neutral system, billions of dollars will be
taken from local telephone customers and moved over to the cor-
-porate coffers of AT&T and MCI and others.

One of two things could happen. States could be forced to in-
crea.e-local rates, or, if local companies are not allowed to fully re-
cover their costs, investment in an upgraded network could dry up.

Of course, we know State regulators are going to be reluctant to
raise local rates. At least 34 States have freezes in place. They do
not allow local rates to increase. So the pressure to balance the
books will fall directly on the local telephone company's ability to
invest in your communities.

It is the situation all through the company. Telephone companies
are investing millions, billions, $20 billion a year- in, facilities in
communities, hing real people, not just doing marketing plans.

If the FCC gets this wro-ng, eliminates these supports to pay for
universal service, they will eliminate the ability of local companies
to keep doing what they have done for decades-install switches
and poles, hire people, provide basic service to everyone at afford-
able rates.



Ask these long-distance companies, the resellers, the competitive
access providers and so on, and all these other companies clam-
oring for a competitive advantage through this below-wholesale
pricing scheme the FCC has unveiled, ask them if they will make
offsetting investments in your States.

Will they put their profits from all this cream-skimming back
into the communities in the form of jobs and equipment and facili-
ties? Will they serve everyone, wherever they live, and will they
maintain a commitment to your communities if it turns out to be
a little more difficult and costly than they thought?

T..e answer, of course, is no, they will not do it.
What do they want? They want to drive access charges down to

virtually nothing. They want to keep down their payments into any
universal service fund. They want to keep the size of that fund
minuscule, and they want to continue to get these special wholesale
prices.

There is nothing in the law-I am sorry, Ms. Bingaman-that re-
quires the FCC to order below-cost prices, and to ignore the real
costs of providing these services. There is nothing that requires
that, and that is why this interconnection order has been cl-al-
lenged. It may be what the long-distance companies want, to gtt
this special competitive advantage, but remember, the local compa-
nies have been lowering access chaige-s for years.

I have got a chart here I would just like to show you briefly. Over
the last 5 years, the local companies have lowered access charges
by $9 billion-by $9 billion. Ask the long-distance companies what
happened to all that money. Where did it go? It did not go to re-
duce long-distance rates for about 50 million people who do not
take advantage or cannot take advantage of these discount pricing
plans.

Part of your focus today is on telecommunications for education.
Senators Snowe and Rockefeller, you deserve a lot of credit for
moving this ambitious initiative into law. The fact is, everyone is
committed to getting schools and libraries wired and served with
all this state-of-the-art equipment.

The fact is, local companies havc been quietly doing this work for
decades, and they will spend more than $21/2 billion over the next
5 years working with schools and rural areas and inner cities to
bring them into the 21st Century. That is a real commitment, and
real follow-through, not simply a flashy public relations event de-
signed to impress policymakers, but rather an effort to spend the
money and do the tough work.

Local companies will be doing this. They have done it before.
They will do it in the future. But if regulators load up some kind
of educational futid with mandates that they are unwilling to pay
for, and costs are not able to be recovered, universal basic tele-
phone service will be squeezed, and students and teachers will end
up with one more empty promise.

So a few years from now whelu you are holding a town meeting
in one of your smaller communities and some elderly couple or
school teacher or truck driver asks you, what the hell happened to
the telephone system, are you prepared to tell them, well, we had
to blow it all up and give a special break to AT&T and MCI-British



Telecom so we can claim to have competition, whatever the con-
sequences?

Well, that is the effect of these recent FCC decisions. they can
slow this train wreck down. They can do the right thing. They can
produce a funding mechanism that allows those companies to re-
cover full costs. They can put in place a rural transition plan that
keeps the current levels of universal support level and provides in-
centives to invest in rural areas.

So if they get it right, all these things can happen, as Chairman
HUNDT SAID. Long-distance rates can drop not just for the affluent.
Investment in jobs and facilities can continue, and affordable tele-
phone service will continue. But if they get it wrong, I would not
want to go to that town meeting.

Thank you, Senator.
[The prepared statement of Mr. Neel follows:I

PREPARED STATEMENT OF Roy NEEL, PRESIDENT, U.S. TELEPHONE ASSOCIATION

Mr. Chairman, My name is Roy Neel. I am president and CEO of the United
States Telephone Association (USTA). USTA represents approximately eleven hun-
dred small and mid-size local telephone companies, some of which serve only a few
hundred customers. Our membership also includes the RBOCs and GTE, each of
which serves millions of customers. I appreciate this opportunity to make the fol-
lowing observations about how the history of this industry brought us to the place
we are today, and about pending regulatory decisions that will affect the future of
universal telephopi service and the network that has been developed to provide that
service to our ctitomers.

The legislation that USTA and its companies endorsed in the last Congress estab-
lished the principle that customers of universal service should pay rates that are
just, reasonable and affordable. This goal was achieved in the past through implicit
subsidies from a variety of sources that kept residential rates low. The debate now
centers around questions about how much of a subsidy is flowing to basic service;
what mechanisms should be used in lieu of this implicit subsidy; what is the federal
and state role in dealing with the subsidy; and over what time period to make the
transition. In order to answer these questions, it is vital to understand the steps
taken by regulato's and the industry through the years that created the subsidy
flow we have today, and exactly how the subsidy from interstate access charges
works.

As the Federal Commanications Commission structures a new universal sErvice
fund from this regulatory maze, it must move with caution. If the old system of im-
plicit subsidies is not replaced by a universal service funding mechanism that en-
sures companies who contribute to the fund may recover their costs, then the qual-
ity of our current system will be threatened. The likely result of a system that does
not ensure cost recovery will either be a reduction in infrastructure investment, a
reduction in the current quality of service, or a marked rate increase. If the sub-
sidies are eliminated and no sufficient and sustainable universal service mechanism
is in place, the consequences for the American people will be severe. Infrastructure
investment will slow, service will deteriorate and basic rates will increase.

I. HISTORY

At the root of today's subsidy framework is a United States Supreme Court case
which was decided in 1930. At that time, only one-half of one percent of telephone
calls were interstate long distance. However, the same local telephone plant was
used for local calls, intrastate long distance and interstate long distance. Despite
this negligible percentage of interstate calls, in 1930 the US Supreme held in the
case of Smith v. Illinois that the costs of the "interstate" plant had to be separated
from the "intrastate" plant.These interstate costs were to be recovered in the inter-
state rates; otherwise the intrastate service to which the exchange property was al-
located would bear an undue burden. Thus, the Supreme Court in 1930 created
what we now call "separations."

Pursuant to this process of dividing costs between interstate and the states, it
s'on became obvious to regulators that the rapidly declining cost of providing inter-
state long distance service permitted them to allocate more intrastate costs to inter-
state long distance, and therefore allow low local telephone rates to be maintained.



In 1970 regulators actually adopted a plan that allocated interstate long distance
costs in a way to allow those costs to triple the rate of actual interstate use. By
1981, 26% of the costs were being allocatedto interstate even though relative actual
use amounted to only 8%. Long distance rates were inflated in order to provide the
money to cover the costs of this allocation. The plan was implemented in the name
of universal service. Consequently, residential subscribers were receiving local tele-
phone service at prices that were below cost, due in part to a substantial subsidy
rom the interstate service; and long distance users were paying more in order to

subsidize local service.
This system worked well when AT&T was the sole provider of interstate long dis-

tane. Local service could be subsidized so that its rates could remain low. However,
lien competition for interstate long distance service arrived in the 1970s, the di-

lemma of cost sharing became apparent. AT&T demanded that the new long dis-
tance carriers such as MCI and Sprint be required to subsidize local service just as
it was being required to do. Consequently, the FCC began intense work on the ac-
cess charge issue in the early 1980's-and in 1982 proposed a plan where traffic
sensitive costs would be paid by long distance carriers and non-traffic sensitive costs
(i.e. the loop) paid by end users. This end user charge is now known as the sub-
scriber line charge or "SLC." The "SLC" first proposed by the FCC in 1982 would
have been $7.00 per month.

Due to strong Congressional opposition to the SLC, the FCC lowered the amount
of this charge. Instead of the proposed $7 per month SLC on every line, the FCC
ultimately adopted a SLC of $6 per month for multi-line business users. The resi-
dential and single-line business SLC is today capped at $3.50 per month.

Notwithstanding the lower charge, the GLC ultimately resulted in the removal of
billions of dollars from the "per minute" access rates paid by long distance carriers.
Today, approximately $7 billion is collected through SLC charges each year. As a
consequence of the imposition of the SLC and the deregulation of customer premises
equipment and inside wiring, the second half of the 1980s showed unprecedented
declines in access charges and interstate long distance prices. However, these
changes still left interstate service bearing a disproportionate share of the costs of
the common plant used to provide local and long distance service. That is the con-
tinuing subsidy support to local service which is now at the heart of the access
charge and universal service debate. If access charges are reduced as AT&T and
MCI have advocated, and universal service is to be sustained as Congress intended,
then a replacement mechanism must be created to ensure it has adequate funding.

I. UNIVERSAL SERVICE AND THE 1996 ACT

While the concept of Universal service has been discussed for years by the courts
and the FCC, the term was not included in the Commnications Act until added
by the-'g9 ct last year. The concept of affordability is also now embodied in Section
254 (b)(1) which provides that quality services must be available at just, reasonable
and affordable rates. Section 254 requires Universal service to be "preserved and
advanced," and mandates rates that are "affordable." To implement these require-
ments, a Federal-State Joint Board was convened pursuant to the Act to make rec-
ommendations to the FCC concerning what steps would be necessary to implement
these new requirements.

A major aspect of § 254 is the requirement that explicit subsidies must replace im-
plicit subsidies to the maximum extent possible. This requirement applies not only
to the implicit support coming from interstate access changes, but also to the im-
plicit subsidies that are a part-of state rate structures. Intrastate toll provides a
subsidy to basic exchange service; business services provide subsidies in many
states; and "vertical services" such as call waiting and call forwarding are over
priced by regulation with the overage used to subsidize local residential service.

The 1996 Act's overall framework calls for explicit universal service support mech-
anisms to be funded by contributions from all providers in interstate telecommuni-
cations services. These contributions are to "preserve and advance universal serv-
ice." The idea was not only to create a new explicit subsidy framework consistent
with a competitive market-place, but to broaden the base of support. so that all car-
riers would pay their fair share to maintain universal service.

III. INTERCONNECTION ORDER

While we have no assurances that the complex universal service situation will be
resolved satisfactorily this Spring, the FCC has already severely undercut the im-
plicit support for universal service both at the federal and state level. I am refer-
ring, of course, to the Interconnection Order. USTA believes that the FCC's first
major effort to implement the provisions of the 1996 Act significantly deviated from



Congressional intent, and will be harmful to universal service. Our concerns arise
primarily from two aspects of that Order: first, what we call sham unbundling, and
second, the pricing standards for interconnection and network elements known as
TELRIC.

We understood the 1996 Act to mandate that our incumbent local exchange car-
riers (ILECs) be required by §251(c)(3) to provide requesting carriers with
unbundled network elements which would be priced based upon cost. If a requesting
carrier wanted all aspects of a service, or complete service, our companies would be
required to provide such services under the res1ljIEr6visions of the Act 1§251(c)(4)].
These resold services were to be priced at their wholesale rate's higher rate than

-the rate charged for the sum of the individual elements of such service. USTA did
not object to this approach as embodied in the '96 Act; it seemed reasonable, non-
discriminatory and pro-competitive.

Pursuant to the Act, if a competitor such as a cable company only needed access
to our switches, because it already had its own local loops, then ILECs would be
required to provide switching as an unbundled network element. Under that cir-
cumstance, the competitor would need this unbundled network element (switching)
to complete its service. However, the FCC's Interconnection Order allows ILECs'
competitors to totally evade the resale provisions of the Act by permitting them to
purchase all of the unbundled network elements that comprise a complete service
at the lower TELRIC-based rates and under the guise of unbundled network ele-
ment access. Under the FCC Order, the resale rate may be avoided even though no
physical assembly/reassembly is required or actually occurs. We describe this as
sham unbundling because the network elements necessary for the complete service
are different from the complete service only in terms of the price paid and the § 251
paragraph under which the request is made. This process mandated by the FCC
amounts to a fiction-what in reality is resale is called unbundled access.

We understood facilities-based competition to be one of the goals of the 1996 Act.
However under the circumstances described above, there is no incentive for anyone
to construct their own facilities. If a competitor can purchase all the necessary ele-
ments at TELRIC rates, which are substantially below actual cost, and recombine
these elements into their own retail (complete) service, why would any rational per-
son invest the money to construct their own facilities? The FCC interconnection
-order has effectively written the resale provisions out of the 1996 Act.

The pricing standard established by the FCC for these network elements is a crit-
ical factor that makes sham unbundling so damaing. Paragraph 620 of the FCC's
Interconnection Order requires two things: first, it requires prices for interconnec-
tion and unbundled network elements to be based upon its TELRIC cost method-
ology and "not on embedded cost;" and second, it requires that in arbitration over
interconnection arrangements states must set prices for interconnection and
unbundled network elements on the basis of TELRIC. Although the FCC's TELRIC
theory has been stayed by the 8th Circuit Court of Appeals, the Commission's reli-
ance upon it has permeated other implementation proceedings.

Recombined Elements and TELRIC Prices = Local Rate Increases
Why is all of this important to the Committee and important to universal service?

The answer is that our local competitors are not seeking to serve all Astomers, but
are targeting business customers and high volume residential customers-those who
use vertical services (e.g., call waiting, call forwarding), and a high volume of long
distance service. If our competitors can purchase complete services under the guise
of unbundled network elements, at bargain basement prices and convince the FCC
to slash interstate access changes, then they will avoid paying any share of the im-
plicit subsidies now included in rates.

Chairman Hundt has often stated that the Interconnection Order was simply one
art of a "Trilogy "to be supplemented by a Access Charge Order and the Universal

Service Order.These proceedings were to;, used to smooth out any rough spots
or imbalances caused by the Interconnection Order. However, now we have seen the
Access Charge NPRM and the Joint Board Recommendation on universal service; .
and far from allaying our fears, these two documents only heighten them._

IV. ACCESS CHARGES

Access Charges and the Cost of Universal service

Interstate access charges have been over-priced due to long-standing government
policy to support universal service. As I previously explained, more economically ef-
ficient pricing is required by the competitive marketplace, and so the implicit sub-
sidy in access charges must be replaced by a universal service mechanism under
§ 254 of the 1996 Act.

V



When it was announced in 1982 that the AT&T antitrust settlement resulted in
the Bell operating companies being divested from AT&T and its long distance oper-
ations, questions were raised about the attendant impact on local rates for all tele-
phone companies because industry-wide separations and settlements, which in-
cluded the interstate subsidies, would end. State regulators arnd consumer groups
were outraged and claimed that as a consequence of divestiture, local phone rates
would double or triple. For instance, Senator Riegle stated in hearings before this
Committee on the "AT&T Proposed Settlement" on February 4, 1982 the following:,

In Michigan today, Mr. Chairman, there is a .great sense, of alarm by rank
and file citizes-a-rd,I might say, across party lines about the impact of the
Justice Department action in this case. The concern is essentially focused on the
issue of what's going to happen to local phone rates. Are people goi; ; to find
themselves facing 200 or 300 percent increases over the period of the next 2 or
3 years in their local phone service?

In response to these concerns, Charles L. Brown, AT&T Board Chairman, and As-
sistant Attorney General, William Baxter, testified at the hearing as follows:

Mr. BROWN. The new decree contemplates that tariffs will be filed which
could be the means of support for the local exchange companies. The FCC cur-
rently has an access charge plan under review which is consistent with the de-
cree requirements and would provide such support for local exchange rates.

The Bell System has a long standing commitment to service which we must
continue to honor to be successful in today's competitive environment. The com-
panies which will be divested must be strong if they are to meet this commit-
ment in the future.

Mr. BAXTER. In the agreement with AT&T, there is provision for access
charges. In the future the local operating company will impose charges on long-
distance carriers, through these access charges, for the service of either origi-
natingor of terminating long-distance calls within the exchange area. Those ac-
cess charges are subject to the regulation of the local public utility commission
on intrastate calls, intrastate long-distance calls, and they are subject to the
regulation of the Federal Communications Commission on interstate long-dis-
tance calls. And those-regulators have the authority to set those access charges
wherever they choose to set them, and there is not the slightest doubt in the
world that if they wish to do so, they can set them high enough to recapture
for the local companies precisely those revenues that would have been received
through the separations process under the old way of doing things.

Thus, Mr. Brown and Mr. Baxter advised the public not to worry; access charges
could be used to continue to subsidize local service. The access charge plan described
by Mr. Brown was, in fact, implemented along with the subscriber line charge. The
FCC's access charge plan has gone largely unchanged since that time and it clearly
contemplates the use of access charges to support universal service. In short, a1-
though the government, through the divestiture, eliminated the previous system of
subsidies, regulators, in order to ensure rates would not soar, created the access
charge mechanism.

ILECs Should Be Able to Recover Their Legitimately Incurred Costs
The FCC TELRIC theory described earlier enables the recovery of only forward- -

looking costs. The FCC has already tentatively concluded that if their market based
approach will not result in the development of efficient competition, that its goal for
prescriptive access reform must focus on interstate access rates based on some form
of TELRIC pricing method. If the FCC adopts TELRIC as the pricing standard for
interstate access, how does the Commission intend to address the actual (embedded)
costs that our companies have incurred thus far? These are costs that were lawfully
incurred by ILECs, and with the approval of government regulatory bodies.

V. UNIVERSAL SERVICE

If the over-arching goal of the 1996 Act was to preserve and advance universal
service at affordable rates, and the FCC acts to preclude access charges from pro-
viding universal service support, then the only place left to look is the universal
service mechanisms contained in §254. It appears that the FCC's overall scheme,
however, contemplates wringing all of the subsidy out of the federal system of access
charges, establishing federal support mechanisms inadequate to tre task of replac-
ing them, and then passing on the responsibility of universal ser ice at affordable-
rates to the states. The likely result will be less investment in the network and
higher rates. If access charges are taken to some form of TELRIC pricing, as has
been suggested by the FCC, there will be a dramatic decline in the revenues avail-



able to ILECs to maintain, not to mention enhance, the nation's telecommunication
infrastructure. -

ILECs are currently the only telecommunications carriers in this country who are
willing and able to provide universal service. Our local competitors are interested
only in high volume business and high volume residential customers. In other words
the only active competition, today is for high volume customers. This will continue
for sometime in the future.

Universal service Funding for Schools and Libraries
Section 254(h) -asai significant aspect of the universal service plan adopted by

the Congress. While we agree with the very positive goals of this subsection, they
will in tact add to the overall cost of providing universal service. The Joint Board
has determined that $2.25 billion per year is the amount that will be provided for
these purposes. Is this a realistic goal on a realistic timetable? We do not know how
the current universal services support will be continued, if at all, much less how
a new obligation will be funded. Where does the money come from to pay the costs
for this program? We also would urge you to consider whether you did in fact in-
clude inside wiring (internal connections) as one of the services that you intended
to be included in the services to be provided to the schools.

Internet
The FCC has tentatively concluded that Internet service providers should not be

required to pay current interstate access charges. We agree. But we need to work
together to ensure that the public network evolves to accommodate Internet traffic
in an efficient way. The network congestion problem experienced by several of our
companies is a result of Internet service and users maintaining connections between
them for very long periods of time compared to normal voice calls. With flat-rated
local service, there is little incentive to use the network efficiently. To the extent
that any network users, including information service providers such as Internet
service providers, fail to pay for network resources they use, the costs are recovered
from others. We have urged the FCC to establish the simple principle that all net-
work users should pay for what they use. We should work together to apply this
principle to Internet service providers in order to encourage the growth of these
services without burdening other network users.

VI. RURAL TRANSITION PLAN

USTA believes that areas served by rural telephone companies are an important
subset of the Universal service problem. Although they cover less than 5% of the
nation's access lines, rural telcos serve over 40% of our nation's land area. If the
FCC adopts the Joint Board recommendation on the support for universal service
in rural America, two unintended consequences will beset rural consumers. First,
as support precipitously declines from its present level, local rates will be forced up.
Second, there will be no incentive to invest in needed improvements to the tele-
communications infrastructure in rural areas. Data only from rural companies en-
gaged in study area acquisitions over the last three years shows a commitment to
nearly $350 million in network upgrades. Any disincentive on investment will not
only impact consumers in the form of service that is not reasonably comparable to
urban areas, but will also indirectly affect rural citizens, because the stimulatory
effect that investment in rural telecommunications has on rural economic develop-
ment will be lost. USTA along with the rest of the local telephone industry has sub-
mitted a transition plan to the FCC that addresses these problems with minimal
additional burden to Universal service. Unless the Universal Service Transition
Plan for rural LECs is adopted by the FCC, these companies will be unable to re-
cover their investment costs and will discontinue making such commitments to their
customers.

VII. CARRIER CLASSIFICATION FOR UNIVERSAL SERVICE

Finally, USTA is concerned that an additional threat touniversal service results
from the FCC's classification of carriers. The Commission recognizes the inter-
relationship between the Interconnection, Access Reform and the Universal Service
roceedings and aptly refers to it as a 'Trilogy." However, the Commission identi-

-pies, and thus treats different classes of incumbent LECs differently in each of these
proceedings. This different classification of carriers poses an additional threat to
universal service. The 1996 Telecom Act recognized the wide array of incumbent
LECs-rural carriers, mid-size carriers- (those with less than 2% of the nation's ac-
cess lines) and the remaining LECs--GTE, Sprint and the 7 RBOCs.

The Commission, in its Interconnection Order recognized the three classes identi-
fied in the Act, yet ignored them for purposes of the Access Reform and Universal



Service proceedings. In the Access Reform proceedings, the Commission attempts to
establish rules for price cap and non-price cap companies, but in the Universal Serv-
ice proceeding, the Joint Board addresses rural and non-rural LECs. The net result
of this approach is an inefficient and uneven regulatory scheme that threatens uni-
versal service.

The FCC should recognize the wisdom of the Act that Congress passed and seek
continuity within the proceedings that compromise the 'Trilogy. Notably, the Com-
petition Policy Institute (CPI) issued a position paper last fall which recommended
a. trifurcated transition -schedule for universal service- calculations 7 years for rural
carriers, 4 years for mid-sized "2%" companies and immediacy for incumbent LECs
larger than 2%. While I do not endorse CPI's proposal in its entirety, it correctly
builds on the classifications established by the Act and thus provides a more harmo-
nious approach to universal service than the medley of classifications currently pro-
posed by the Commission.

VIII.CONCLUSION

Our competitors argue that any unforseen expenses created by competition should
be borne by the local telephone companies and their customers. Mr. Chairman, our
companies designed, built and maintain the finest telecommunications network in
the world. In fact, the quality service provided by US telephone companies is the
envy of the world. Our companies created this technology and bave maintained this

-- infrastructure notwithstanding that we are one of the most heavily regulated indus-
tries in the country. Furthermore, while the rates of others in this industry (i.e. the
long distance and cable companies) have increased in the last year, our rates have
remained stable.

We've been here for the American public for a long time and intend to stay here.
However, only a transition to the new competitive marketplace that is fair and bal-
anced in the treatment of all providers will-ensure our continued high quality and
universally affordable service.

Senator BURNS. Thank you, Mr. Neel.
Ms. McGovern, Vice President, Consumer Serices Division, for

AT&T, welcome to the fight.

-STATEMENT OF GAIL MCGOVERN, EXECUTIVE VICE
PRESIDENT, AT&T CORPORATION

Ms. McGOVERN. Thank you very much. Thank you very mqch for
inviting me to the fight.

I have some prepared remarks that I want to share with ou
today, but I cannot resist the opportunity to also respond to what
some of my colleagues have just said. First of all, as I indicated,
I am the head of the consumer business at AT&T. And I want to
state that I have yet to meet a consumer that I am not interested
in serving.

Second, I would love to aggressively be in local service. But it is
very difficult when you are dealing with a group of unwilling sup-
pliers. And as my colleague to my right had some fun, interesting
quotes, I have a few myself.

This is F.om Bell South's Director of Advertising: We have got
competition coming and we have got to slam the door on their fin-
gers-unquote.

This one is from SBC in Business Week: We want to make our
welcome mat smaller than anyone else's.

So it is very difficult to provide customers what they are inter-
ested in when this is what your suppliers are up to.

Next, I would also like to say that I find it curious that we are
under criticism for wanting to reuse assets in this industry. Be-
cause every single one of these RBOC's are reusing long distance
assets. They are braggng to my colleagues on Wall Street that
they are getting long distance prices at a penny a minute and re-



selling them with 80-percent margins, where I am getting a rate
for TSR that they are saying is only a 20-percent margin. So I find
the math curious here.

And I also would like to applaud what Ms. Bingaman said, be-
cause this is gold-plated service. For the first 10 years of my ca-
reer, I worked for Bell Pennsylvania. And I cannot recall a single
i6ivf§Rti6W-th-itI hid-;h h6 we were talkin-abo-ut c-ustomers or
we were talking about driving down costs. We were talking about
plant and equipment. So I do not think that my colleagues are nec-
essarily that consumer-oriented as they would lead you to believe.

And I hope you ask. me a question about that chart, but I do not
want to use up all of my time with this rebuttal. But I am very
interested in discussing long distance rates as well.

In any event, I can tell you that consumers are very anxious to
buy their local service in a competitive marketplace. They like the
way how competition has transformed the long distance market.
And they want more choices, better prices, and new technologies in
local service as well.

What the FCC does to reform universal service and access
charges this spring will be critical to whether local com;..tition,
and therefore lower rates, succeeds as a national goal. I will take
universal service first, and then I will describe the link to access
reform.

Universal service is part of AT&T's heritage, dating back to
when our President, Theodore Vale, first coined the phrase "uni-
versal service" in 1907 to describe what he had as a vision for the
future. The question before-the Commission is how to size and pay
for the universal service obligations under the Telecommunications
Act without forcing a general increase in prices, and without aban-
doning the Act's goal of increased competition. Continuing with the
present system is not an option.

Today the long distance industry and our customers are carrying
the' burden of funding universal service. We do this by paying
hugely inflated access charges to the local exchange carriers. These
charges are supposed to cover the local carrier's cost of connecting
long distance calls and the cost of universal service. But, in reality,
these exorbitant charges go way beyond the cost of doing both.

The challenge is to create a new universal service system that is
competitively neutral and allows all Americans affordable access to
quality services. The Congress provided the basic framework. It
said that the FCC must work with the States and create a system
in which all subsidies are explicit, they are funded by all carriers,
and available to all competing eligible carriers.

But the 1996 Act complicates this challenge by increasing the
scope, and therefore the overall size, of the subsidies. The bulk of
this new spending is estimated by some at about $3 billion. And
it is supposed to support subsidies for the schools, the libraries,
and the rural health care providers.

Is this good? Yes, in general, this is good.
AT&T thinks that schools, libraries, and rural health providers

deserve some universal .service funding. Ultimately, however, the
consumers will pay the price tag. Consumers understand that
while universal service is a worthy goal, the funding is essentially
a tax.- We believe consumers are willing to pay a reasonable



amount for universal service, as long as the burden is fairly appor-
tioned, targeted, and the program is well managed.

One way to erode -public support for universal service would be
to require rate hikes to pay for it. Yet that is what will happen this
July unless the Commission does the right thing and reduces ac-
cess charges to economic cost. Here is the math.

The-long distance -industry today pays about $20 billion in access
charges to the large local phone carriers. By our calculations, the
true economic cost is roughly $5 billion. Another $5 billion or so is
all that is needed to fund universal service so local rates will not
rise. That leaves $10 billion in unwarranted payments.

Consumers will not be better off at all if all the FCC does is off-
set any new universal service spending. The Commission should
give consumers a real rate cut and put the rest of the $10 billion
back in the customers' pockets by cutting access charges to eco-
nomic cost. The local exchange carriers will not do this themselves.
They did not in 1996, and they will not do it now unless the FCC
tells them to.

AT&T will not hold on to any access reductions. The FCC has
found that we have a solid record of passing all access reductions
through to our customers by lowering long distance prices. In fact,
our average revenue per minute, which is the real price, has de-
clined by 60 percent more than access reductions between 1994 and
1996.

I know if I do not pass these access reductions on to my cus-
tomers, I am going to lose business tomy-competitors. AT&T has
pledged to flow through all access savings that result from the
FCC's access reform. And, quite frankly, I do not have a choice.
The market is telling me I have to do that.

We recognize, though, that the smaller rural carriers in high-cost
areas may be more vulnerable when their access charges are re-
duced to economic cost. The solution is simple: reduce all local car-
riers access charges to economic cost, but let the smaller carriers
recover the difference between their old rates and the new rates
through the Universal Service Fund. This proposal should only
apply to the smaller rural carriers, those with under 100,000 lines.
GTE and the other large carriers that happen to be in rural areas
do not need special government help. They can reduce cost.

It would prolong their monopolies, it would undermine local com-
petition, and it would harm consumers. Local carriers should have
to do exactly what AT&T had to do and is still doing-cut costs,
write off unproductive assets, and compete for their customers in
the marketplace.

Thank you very much.
[The prepared statement of Ms. McGovern follows:]

PREPARED STATEMENT OF GAIL MCGOVERN, EXECUTIVE VICr PRESIDENT, AT&T
CORPORATION

Thank you for the opportunity to testify regarding the Federal Communications
Commission's implementation of the Telecommunications Act of 1996.

In implementing that Act, a fundamental, overriding issue now facing the Com-
mission is how to fund the increased universal service obligations that the Act cre-
ated, as well as the additional obligations that the Commission apparently would
like to create, without forcing a general increase in rates, and without abandoning
the Act's goal of * creased competition.

w
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The promise of the Act is that it offers the possibility of competition-and there-
fore lower rates to consumers and businesses--in markets that have historically
been monopolies. The development of competition is being undermined, however, by
the fact that the local exchange carriers or "LECs" are still permitted to charge
prices for exchange access services that are far above economic cost. In the past reg-
ulators have tolerated bove-cost access charges because they were thought to be
necessary to subsidize-universal service. However, as Congress, the FCC and several
state oA mmissions have recognized such excessive-access charges are fundameatally -_
incompatible with the goal of fostering local competition. Because competitors de-
pend on the local monopolies for access, the incumbent can "price squeeze" its com-
petitors by maintaining above-cost access rates while lowering its prices in competi-
tive markets. To eliminate these distortionary and anticompetitive effects, access
charges must be driven to cost now.

The challenge, therefore, is to find a new way of funding universal service that
does not rely upon competitively harmful and excessive access rates. In November,
a Federal-State Joint Board that was convened under the new Act recommended
that universal service be funded through competitively neutral contributions as-
sessed on all telecommunications carriers and disbursed through the Universal
Service Fund or "USF". That recommendation has broad support in the industry.
The Board's proposal has thus laid the groundwork for removing all subsidies from
access charges and replacing the old system with one that is truly competitively
neutral.

The elimination of these anticompetitive subsidies is complicated, and made more
so by the need to increase the scope and, therefore, the cost, of universal service
obligations. For example, the 1996 Act mandates universal service funding in sev-
eral new areas, such as subsidies for telecommunications services provided to
schools, libraries, and rural health care providers. The Federal-State Joint Board
has also recommended that the existing Lifeline program be expanded. As a result,
the Joint Board recommended several billion dollars in new universal service spend-
ing, over and above existing support payments.

This increase in universal service support underscores the link between access re-
form and universal service reform and the need for access reductions. Unless the
FCC orders reductions in access charges, the increase in universal service contribu-
tions will inevitably lead to billions of dollars in rate increases. That would not be
in the public interest. Access reform should lead to substantial reductions in access
charges, which AT&T and MCI have committed to flow through to customers
through reductions in their long distance bills. Therefore, the FCC should reduce
access charges by an amount necessary to offset the new spending required for uni-
versal service support, and should further reduce access charges to economic costs,
so that consumers can immediately receive the full benefits of cost-based pricing.

Let me now address these two related subjects-universal service and access re-
form-in more detail.

I. UNIVERSAL SERVICE

AT&T strongly supports universal service and always has. Indeed, every year
AT&T pays billions of dollars to support universal service through the FCC's exist-
ing universal service mechanisms.

The existing methods for funding universal service, however, are fundamentally
incompatible with the goal of encouraging competition. Under the existing system,
the subsidies for universal service are funded principally through a portion of over-
priced access charges. Long distance companies and their customers, moreover, are
today the only carriers that contribute to universal service support. The LECs, by
contrast, not only do not contribute, but they price access charges without regard
to their economic cost and universal service fund subsidies to earn exorbitant mo-
nopoly profits on access. These above-cost rates harm American consumers in three
ways: they lead to artificially high long distance rates; they discourage usage and
they become barriers to local competition.

Above-cost pricing facilitates anticompetitive price squeezes, which directly under-
mine the development of competition. Such a price squeeze can result whenever the
incumbent LEC seeks to compete with another company, such as a long distance
company,- that purchases access from the LEC. The LEC can put unfair competitive
pressure on its rival simply by increasing the price of access (or refusing to reduce
the price as quickly as the market would otherwise dictate), and then undercutting
the rival's prices in the end-user market. The resulting losses will ultimately drive
the rival out of the market, which will then leave the LEC free to increase its rates
to monopoly levels.
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For these reasons, the FCC has recognized that the existing access charge system
must be changed. The challenge now is to find an alternative method for funding
universal service subsidies that is competitively neutral and does not create a risk
of price squeezes.

In the universal seri ce proceeding currently pending before the FCC, a broad
consensus has emerged in the industry on how that competitively neutral system
should be designed. The new system would have four basic features:

- - First, all implicit subsidies must be stripped out of access charges.- Access charges
must be set at forward-looking economic cost.

Second, the funding for universal service should come from a percentage sur-
charge on all telecommunications services. Such a surcharge would be competitively
neutral, unlike today's system, in which only the long distance carriers fund uni-
versal service. Moreover, a broader contribution base will allow the obligation to
fund universal service subsidies to be spread over a larger group of carriers and
services.

Third, the subsidy for providing service in high cost areas should be determined
by comparing the forward-looking economic cost of providing service in the relevant
geographic area to a nationwide benchmark affordable rate. In any geographic area
where the cost of providing service exceeds the national benchmark rate, the local
service provider would receive the difference in the form of payments from the Uni-
versal Service Fund.

Fourth, the subsidies must be "portable." That is, any LEC that wins a customer
in a high cost area should be eligible to receive the universal service subsidy for
that customer, whether the LEC is the incumbent or a new entrant. The portability
of subsidies is necessary to maintain competitive neutrality in high cost areas and
to attract new firms to compete in high cost areas. If the incumbent were the only
firm eligible for the subsidy, then no other firm could hope to enter the market prof-
itably, and customers in that market would be denied the benefits of choice and
competition.

Although there are disagreements about the particulars of some of these pro-
posals, most industry participants-including incumbent LECs, would-be competi-
tors to the incumbent LECs, long distance carriers, and state commissions-agree
that the universal service system must be fundamentally changed and that the new
system must have these basic features. If the FCC adopts this basic framework,
then the system for funding universal service will become much more competitively
neutral.

As important as that is, however, competitive neutrality is not the only important
pending issue with regard to universal service. Another major issue concerns the
overall size of the subsidy. -

This issue is especially important in light of the 1996 Act's significant expansion
of the -bpe o-6Ti-Wvsdl service obligations. For example, the Act requires that new
universal service funding be provided for schools, libraries, and rural health care
providers. The Federal-State Joint Board has recommended that the FCC establish
a $2.25 billion per year fund for schools and libraries alone. Another fund for rural
health care providers will likely run to $250-500 million per year. In addition, the
Joint Board has recommended that the existing Lifeline program for low income
households be expanded, which will cost an additional $450-600 million per year.
In total, the Joint Board's recommendations will require several billion dollars per
year in new universal service funding.

As an initial matter, I should note that AT&T strongly supports these new uni-
versal service goals, where they are needed to extend or maintain service. AT&T
has been actively involved in improving public education through such programs as
the AT&T Learning Network and by participating in "Net Days" to help bring to
our schools the benefits of the information age. Expanding the universal z,vice pro-
gram to provide telecommunications services subsidies to schools, libraries, and
rural health care providers is entirely appropriate and in the public interest. "

Thsei-aTdi ibnal billions of dollars in new universal service funding, however,
must ultimately be paid by consumers. Generally speaking, consumers understand
that universal service is a worthy goal, but they also understand that the funding
for universal service is a surcharge or tax. Consumers do not mind paying this tax
as long as the overall spending for universal service remains at a reasonable level
and the program is well managed.

This raises two questions. First, is it necessary to increase universal service fund-
ing by several billion dollars? For example, the Joint Board has recommended that
the USF should be used not only to fund discounts for telecommunications services
for schools and libraries, but also to fund discounts for other services such as Inter-
net access and inside wiring. The funding for these other services accounts for more
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than half of the proposed $2.25 billion schools and libraries fund. The FCC must
not allow the USF to grow so large that public support for universal service erodes.

Second, if the FCC does require several billion dollars in new funding, where will
the money come from? It will have to come from a rate increase, unless the FCC
acts now to reduce access charges by at least this amount or more. As I will explain
more fully in a few moments, access charges are currently more than $10 billion
above economic cost even after removing the existing universal service subsidies.
The FCC should immediately reduce access charges to cost to offset the additional
billions required for universal service support and to allow a long distance rate re-
duction. Otherwise, rate increases will be inevitable.

In this regard, we recognize that small rural LECs in high cost areas have special
concerns, and that it would be appropriate for the FCC to address those concerns
through some special rules. In particular, these small LECs may have a limited abil-
ity to keep local service rates lo y if access charges are reduced to cost. Although
these LECs will be eligible for subsidies from the USF, some small LECs may re-
main especially vulnerable because of a relative lack of resources or limited ability
to expand into other markets-Therefore, AT&T supports the creation of a special
fund, within the USF, that would- provide additional compensation for such small
LECs. AT&T recognizes that small carriers in high cost areas may need a larger
subsidy durix h'6trn siton toTompetition. The Joint Board has proposed that
small LECs should receive special treatment for a period of three years, followed
by a three-year transition to support based on forward-looking economic cost, and
this appears to be a reasonable proposal.

These rules, however, should apply only to LECs that are truly small-i.e., LECs
that er~ve fewer than 100,0ifi-W-.iFther LECs-incuding large LECs like GTE-
and U S WEST that happen to serve some customers in rural areas-should be com-
pensated from the USF on the basis of forward-looking economic cost. The large
LECs are some of the largest, wealthiest corporations in the world, and do not need
special help from the government to cope with the transition to competition. Unlike
the truly small LECs, companies like GTE have enormous resources, as well as
abundant opportunities to expand into other markets (like long distance) to recover
their costs. The special fund should be reserved for the small LECs that really need
it.

It also bears emphasis that the small LECs' concerns should be dealt with
through larger subsidies from the USF, and not by keeping rural access charges ar-
tificially high. Above-cost access charges in high cost areas would have pernicious
effects on long distance rates as well as competition in that market. Nationwide long
distance carriers are subject to a statutory ban on geographic deaveraging of rates.
Therefore, if small LECs in high-cost areas were permitted to charge high rates for
access, the national carriers would be forced to raise nationwide rates to uneconomic
levels. This would put the national carriers at an artificial disadvantage in relation
to regional carriers that choose not to serve high cost areas. The result would be
a disincentive to serve high cost areas, which would be contrary to the public inter-
est and to the goals of universal service. Thereforc, all access charges-including
those in high cost areas-must be driven to forward-looking, economic cost, but
small LECs could be made eligible for relatively larger subsidies from the competi-
tively-neutral USF.

II. ACCESS REFORM

With that background, let me address the access reform issue in more detail. To
begin with, it is important to understand that there-is -no dispute within the indus-
try that access charges are far in excess of the economic cost of providing access.
Today, long distance carriers pay approximately $20 billion in access charges to the
largest LECs (including both switched and special access). The economic cost of ac-
cess, however, is only about $5 billion. AT&T estimates that universal service
should require approximately $5 billion. Therefore, the LECs every year take in $10
billion in pure monopoly profits, over and above what would be necessary to foster
universal service goals.

This state of affairs should end immediately, and access charges should be set at
economic cost. First, the $5 billion necessary for universal service funding should
be removed from access charges and should be collected from all telecommunications
carriers on a competitively neutral basis as discussed.

Second, the $10 billion in monopoly profit should be removed from access charges
and returned to consumers in the form of reduced long distance rates. The FCC has
found repeatedly in the past that AT&T (and the other long distance carriers) have
passed through reductions in access charges to consumers. Indeed, AT&T's average-
revenue per minute-which is the real measure of AT&T's prices, not its basic
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rates-has declined by 58 percent more than access reductions during the period
1994-96. Consumers have benefited greatly from these price reductions, and those
benefits should now be extended. Indeed, consumers are substantially overdue for
a reduction, because the FCC did not require any reductions in access charges at
all in 1996. AT&T has already pledged to pass through to customers any access
charge reductions that the FCC orders in the pending access reform proceeding, and
reiterates that pledge today.

Reducing access charges s also necessary to protect competition. The fact that
LECs today are permitted to charge above-cost access charges creates a number of
serious distortions in the mar-ct. For one thing, billions of dollars in excess access
charges lead directly to billion of dollars in excess long distance charges. Con-
sumers should not have to bear t'is burden any longer, and indeed, as I mentioned
earlier, AT&T is committed to fio," any reductions in access through to its cus-
tomers.

As I also explained earlier, excessive ccess charges are also directly, "umpatible
with the development of competition becauz 2.cy anow incuntLent LRCs to execute
anticompetitive price squeezes against their rivals. As customers increasingly de-
mand "one stop shopping" for bundles of local exchange and toll services, the incum-
bent LECs can use price squeezes, not only to thwart competition in long distance
markets, but also to protect their local market, by offering lower prices or end-to-
end service than its competitors can match.

The LECs are able to charge these excessive access rates only because they still
have a monopoly in the exchange access market. The very fact that access charges
are $10 billion above economic cost is dramatic confirmation that the incumbent
LECs face no competition for access services. In a competitive market, such exces-
sive rates could never be sustained. Indeed, AT&T is a very sophisticated consumer
of access services and is constantly searching for alternatives to the incumbent
LECs' excessive access charges. Yet AT&T still ends up purchasing almost 99% of
switched access from the incumbent LECs. In almost every case, the incumbent is
the only game in town.

Therefore, access charges must be reduced to economic cost now. The lack of com-
petitive pressure on access charges is important because the FCC is currently con- F.
sidering two alternative proposals for reducing access charges. Under one proposal,
the.FCC would order access charges to be reduced to economic cost. -Under the other
proposal, the FCC would do nothing and simply allow supposed "market forces" to
reduce access rates.

The so-called "market-based" approach to reducing access charges to cost is guar-
anteed to fail, however, because even though competition in local telephone markets
may begin to emerge, such local competition in its early stages is unlikely to put
any pressure on access charges in the near future. This is true for at least two rea-
sons.

First, there is very little facilities-based competition today. Although facilities-
based competition could be expected to put some competitive pressure on access
rates, building competing networks is an enormous and costly undertaking. Sub-
stantial facilities-based competition, therefore,-is probably still years away. For ex-
ample,' although AT&T recently announced a new technology that will lead to a fa-
cilities-based alternative to the incumbent LECs' network that uses wireless digital
loops, it will take many years for AT&T to complete such a vast project.

Second, local service competition will have no effect on the price for what is
known as terminating access, that is, the access necessary to terminate a call at the
receiving end. The reason 'is simple: the calling party pays the terminating access
charge, but it is the called party who chooses the terminating access provider. Be-
cause the called party does not pay- for tei'rmifii~gii access, he or she has no incen-
tive to reduce terminating Wccess costs. Therefore, even if we could expect local serv-
ice competition to put-pressure on originating access rates, there is no reason to ex-
pect that such competition would put competitive pressure on terminating access
prices.

For these reascns, access charges are subject only to negligible "market forces."
Therefore, the so-called "market-based" approach to reducing access charges is inad-
equate. Indeed, the "market-based" approach is misnamed; a more accurate name
would be the "monopoly protection" approach.

Therefore, AT&T believes the FCC should order access charges to be reduced im-
mediately to economic cost. Almost everyone except the incumbent LECs, including
the state commissions of Missouri, Washington, Texas, and Florida, supported this
proposal in the FCC's pending access reform proceeding. As the Washington state
commission bluntly told the FCC in the access reform proceeding, "We do not be-
lieve that sufficient competitive forces exist for local exchange and access services

to warrant exclusive reliance on a market based approach."



When and if access charges are reduced to cost, the large LECs will still have
ample opportunities to recover those lost revenues from other sources. First, these
LECs will continue to receive legitimate universal service subsidies directly from the
USF. (As I explained earlier, small LECs can be further protected through relatively
larger subsidies from the competitively neutral USF.) Second, reducing access
charges to cost is likely to stimulate demand f,. access services, which will result
in a larger economic pie for all telecommunications carriers.

Certainly, the large LECs are not entitled to any more than this. When the long
distance market was opened to competition at the time of divestiture, it was never
even contemplated that AT&T would get make-whole payments from new entrants
to cushion AT&T frcm losses in the long distance market. The same should hold
true today for the large LECs (especially considering the opportunities the Act pro-
vides to enter new markets like long distance).

The bottom line, however, is that subsidies must be stripped out of access charges.
They distort competition and keep long distance rates too high. If competition is to
develop, the prices for all monopoly telecommunications services must be cost-based.
Consumers should not have to wait any longer for the substantial benefits that
would flow from an immediate reduction in access charges to cost-based levels. Es-
pecially in light of the increases in universal service funding that are required by
the Act, access charges should be immediately reduced to economic cost, so that im-
plementation of the 1996 Act results in a real rate reduction for consumers-not a
rate increase.

Senator BURNS. Thank you, Ms. McGovern.
As Senator Inouye suggested at the opening of today's hearings,

I am going to ask each one of you if you would just maybe thumb-
nail some suggestions on how you would make this conversion to
competition, make sure that the service-what you propose-would
ensure that we are going to have the kind of service in rural areas
that we can expect from everywhere else, and keep the rates con-
stant and still develop competition.

I -am going to give you -an opportunity to do that, and then we
might drag out that old chart again there, Ms. McGovern. We are
going to have a little fight here. And I would just ask, Mr. Barr,
just give me a thumbnail sketch.

I think what we are-tell me if I am wrong-say yes or no--we
are having a hard time determining what costs are, especially in
access charges-is that right or wrong?

Ms. BINGAMIAN. Wrong. I do not think it is hard at all, Senator
I think the costs are exactly what the FCC said in its August 1996
order, which is TELRIC costs, which is forward-looking economic
costs, not historic, embedded, gold-plated monopoly costs. That is
the fundamental difference. And I do not think there is a problem
with it.

Mr. Barr has done one whale of a job, and I compliment him
with all my heart, as a lawyer, but I do not think he is remotely
right on his arguments. Because he is arguing for historic, embed-
ded, monopoly-historic costs which were put in on a rate-of-return
basis-the more you invest, the more you make. And that is the
costs he is trying to recover.

Mr. BARR. Well, actually, under our proposal, Ann--since the
question was directed to me, I think I will respond.

Senator BURNS. OK. [Laughter.]
Ms. BINGAMAN. No, I thought it was directed generally.
Mr. BARR. Under GTE's proposal, arguing about costing models

are irrelevant. I think the first step is to put in place a universal
service fund, a national universal service fund, that covers all ac-
tual costs. Because I agree with what Senator Dorgan said about
universal service being a national policy.



Then I think what we can do is rely on the market to determine,
with a surefire certainty, what the costs of service are in those
areas. We break the areas down into small census blocks so we tar-
get support really where it is needed. And there are basically 250
households in a census block. Then we set a national benchmark
of what an affordable rate is. And companies can then come in and
say how much additional support they would need to serve that
community.

The starting point is what the support levels are now. If a com-
pany thinks that it can provide service with less support, they
come in and say, we will do it with less support. And th& uses the
market mechanism. You do not have to rely on models to determine
what costs are. Companies will tell you what the costs are.

Now, that puts in place a dynamic process that will tend to drive
down support levels as new technologies come on and companies
become more efficient. This auction process has been proposed to
the FCC for 2 years. The FCC has sat on their haunches and is
saying they do not have time to look at an auction, because they
only have 2 months.

Ms. McGOVERN. May I make a comment about the auction proc-
ess?

The rhetoric sounds like we are letting the free market system
work. But, in actuality, that is not the case. The 'auction process
would so completely give the benefit to the incumbent RBOC that
there would be no process at all. And at the end, the incumbent
RBOC would still be the RBOC, and there would be no incentive
to provide new innovation to drive down costs. And, it sounds like
Milton Freidman at work, but it is not. Because-Th-iincumbent
RBOC has the embedded base.

Mr. BARR. But our proposal applies to resellers as well. So the
notion that the RBOC has an inherent advantage is nonsense.
What is really going on here is I have not heard anything yet from
these long distance companies-one a reseller and one who has an-
nounced that it is going to be a reseller rather than facilities
based-as to how they are going to contribute to universal service.
All of their arguments are designed to evade making any payment.

There are only two ways you can contribute to universal service.
And the way they have done it in the past is in the price. And what-
they are saying is, if it is still embedded in the price-and it is em-
bedded in our prices by regulation-they want to side step it. They
do not want to have to recognize it.

Forget what my arguments are as to what my costs are for GTE.
They are saying they do not want to pay the subsidy. They do not
want to pay the subsidy. They want to walk away from universal
service and leave-it-in the hands of the incumbent carrier.

Ms. BINGAMAN. Respectfully, that is just not true. We are com-
pletely willing, able and desirous--earnestly desirous-CompTel
and our members-of stepping forward and paying universal serv-
ice costs and prices on both intra and interstate. We agree com-
pletely with that point-as the FCC determines it--after it con-
siders the Joint Board Recommendation.

My written testiiiiiny says that. I say it flatly. I cannot imagine
where the idea is coming from that we are not willing to pay uni-
versal service. We are paying today.
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To give you an idea of access charges and what it means to a
small company, LCI's total revenues are $1.1 billion. We pay $500
million of that in access charges to GTE RBOC's and rural tele-
phone companies. Almost half of our gross revenues are direct pay-
ments over to RBOC's and local exchange companies. And a lot of
that funds universal service, but a lot of it does not. A lot of it is
plain cream, fat, profits, right on top, right on the bottom line for
these companies. And that is our problem with it.

So we are in favor of universal service payments that are tar-
geted to the amounts needed, but not excess payments to these
people to inflate their profits.

- Senator BURNS. I am going to switch over now to-I will come
back to that question and to give me a thumbnail.

Senator Rockefeller.
Senator ROCKEFELLER. Thank you, Mr. Chairman.
Let me just ask-well, I am actually going to ask just one ques-

tion.
Senator BURNS. That is all you have to ask of this panel, and

then you start a fight.
- Senator ROCKEFELLER. And you already answered it, Ms. Binga-
man. The compelling thing for me in terms of universal service and
its obligations to our country under a new system-not the old sys-
tem we have been living with, but the new system we are going
to have to learn to live with as it unfolds-is that we can afford
to do what we have to do. And you have basically said that the only
way that that can be done is by using the inter and intrastate,
both, in the fund.

Ms. BINGAMAN. We believe that strongly, Senator. We believe
that the Act states that flatly. In Section 254(b)(4) it seems to us
very clear. And that is our strong belief, yes.

Senator ROCKEFELLER. And I take it that you, too, Ms.
McGovern-

Ms. McGOVERN. Likewise.
Senator ROCKEFELLER. And what about you, Mr. Neel?
Mr. NEEL. Senator, the local telephone companies believe that

the issue is not so much what the mechanism looks like but that
it be adequately funded. And the problem here is that there is a
great dispute about how much money should be in the fund, pe-
riod-the combination of the two funds. It is a $23 billion problem
a year. And someone is going to have to pay for this. There is no
free lunch. This competition-at-any-cost scheme has a price to it.

- t So the issue is not so much whether it is interstate or intrastate,
big, small, Federal. It is, is the fund adequate and will the compa-
nies required to provide universal service be able to fully recover
their costs?

This so-called TELRIC model has been so refuted.
Senator ROCKEFELLER. You said to fully recover their costs. Let

me just read you this paragraph. I mean, again, I go back to my'
statement that we all saw a lot of you and a lot of the folks like
you last year. And I do not know how many millions and millions
of dollars was spent on lobbyists from the telecommunications in-
dustry to get something called deregulation of telecommunications.

Now, I do not think that that was because you wanted to be able
to sort of introduce new forms of crimp or stinginess into the possi-

f



bilities of your companies. I think that is because- you saw out
there a gigantic world of opportunity, which included mergers and
acquisitions, which included new technologies, which included the
entire future of the United States, and that this was something you
all wanted so badly. It was like the 1849 Gold Rush to California.

Mr. NEEL. But, Senator-
Senator ROCKEFELLER. I have not finished.
Mr. NEEL. All right.
Senator ROCKEFELLER. And, therefore, that when that came

through on a 98-to-1 vote, I think it was-and that was the con-
ference report-and Snowe-Rockefeller along with that, and with
Bliley and Morella holding a colloquy, since the House did not actu-
ally act itself on Snowe-Rockefeller that they would definitely want
that included-Bliley saying he would want that included. And of
course it was in the conference report.

I now want to read this statement to you from 254(b)(3) and just
ask you to say if you agree with it, and how, under your interpreta-
tion of it, you would pay for what it seems to suggest. You have
heard this before:

Consumers in all regions of the Nation, including low-income
consumers and those in rural, insular and high-cost areas, should
have access to telecommunications and information services, in-
cluding interexchange services and advanced telecommunications
and information services, that are reasonably comparable to those
services provided in urban areas and that are available at rates
that are reasonably comparable to rates that are charged for simi-
lar services in urban areas.

One, do you agree with that? Second, how do you propose to
make it work? i

Mr. NEEL. Well, Senator, I absolutely agree with it. It is not only
the vision, it is the reality. And basically, that is what_has _en_.
happening. The only way to perpetuate this 1.ind of support for the
entire country and not just those areas that will be skimmed by
AT&T and MCI and others will be to make-sure the fund is ade-
quate to serve everyone, that everybody contributes a fair share.

You have got to remember, local telephone companies are going
to end up contributing half or more of any universal service fund-
$6 billion to $8 billion in a $14 billion fund. So the fund has got
to be adequate.

Competitively neutral-and by that you have got to be able to
fully recover those costs. And there is $300 billion in the ground
right now. And Ms. Bingaman and Ms. McGovern would just wish
that away, and the FCC possibly as well.

How does thit money get recovered and who pays? Who pays are
local telephone customers in your State, Senator Burn's State and
everyone else. Because they are the ones that are going to be af-
fected. They are not going to get thvE benefit of all this touted com-
petition. And they are going to be stuck wiAth infrastructure that
cannot be modernized because the support systems are not there
to pay for it.

So whatever the mechanism is for delivering the funds, it has got
to be enough, it has got to be competitively neutral.

Senator ROCKEFELLER. It has got to be enough? ....
Mr. NE:.:L. It has got to be enough.



Senator ROCKEFELLER. And so you would do that by having a
fund which was solely interstate, which is what Mr. Barr believes?

Mr. NEEL. Not necessarily. It could be interstate and intrastate.
It is not that big an issue for us as an industry. Companies dis-
agree, but whoever it comes from, if it is going to support local
service from interstate/intrastate, we can quibble about the mecha-
nisms, but that is not the central question.

Senator ROCKEFELLER. Well, it is not exactly a quibble. It is the
difference between $70 billion and $200 billion.

Mr. BARR. Senator, I did not say it should be restricted to inter-
state.

Senator ROCKEFELLER. I have it down here that you did.
Mr. BARR. No, just the opposite.
Senator ROCKEFELLER. If you did net, then I would apologize.
Mr. BARR. Yes, I believe that the first step is that we have to

create a robust national universal service fund that pays and is
sufficient to cover-

Senator ROCKEFELLER. Inter and intra?
Mr. BARR. And I believe it should be inter and intra.
Senator ROCKEFELLER. Good.
Mr. BARR. And if there is legal doubt on it-and the statute is

not clear on it, but I do think that the FCC has a better argument
here than they did on setting wholesale rates in the States-they
should not hold back, in my view on this. But if they need clarifica-
tion, then they should get legislative clarification. But that is the
right policy. That is a national policy. And it has to be sufficient.

Senator ROCKEFELLER. That is good.
Now, let me-and I appreciate that. And I stand corrected and

apologize. Anything else you want me to do? [Laughter.]
To Mr. Neel again. You want to be made whole. That then some-

how, in talking with folks that you represent, seems to lead-and
I know my time is out, Senator Burns-that it leads to sort of a
voluntary approach. And I have been approached by at least one
telephone company saying, well, the way we really should do this
is set up a voluntary fund, which the telephone companies would
put up, which would be about, oh, $400 million to $450 million.
And then we get the Communication Workers of America to do all
the labor. And that is the way we put in Snowe-Rockefeller.

Do you think that that is a particularly useful approach?
Mr. NEEL. It could be. It may not cover the entire problem. But

I would say this, that voluntary mechanisms, where different in-
dustry groups come together, local, long distance and others, you
know, with the States and everyone else, to create a funding mech-
anism for education that is not bogged down with a lot of bureau-
cratic rulemaking and litigation that we always have. That is al-
ways going to be a better solution than having it mandated out of
Washington.

Senator ROCKEFELLER. That is ideological. Now the Tele-
communications Act is already passed and was signed by the Presi-
dent. OK, so Snowe-Rockefeller-Exon-Kerry has got to happen. And
all of it has got to happen, not just most of it or a part of it.

You know perfectly-and then I cease on this-you know per-
fectly well that a one-time expenditure of $450 million, and then
something called CWA, which is certainly a magnificent group,



which has been very nice to me, thank you-but the idea of their
doing-I mean I just do not think their representation in Utah and
Idaho is massive, or, I would suggest in the State of Wyoming,
which needs all of this-it is a one-time expenditure, depending
upon voluntary labor, as opposed to a $2.25 billion serious ap-
proach to the competitive future of America.

Mr. NEEL. Well, Senator, I did not say that would be the only
solution, that you could just get it all done with that piece of a vol-
untary plan. I mean we are supporting what you are trying to do.
The only point I au making here is that whatever mechanism you
choose, do not let the funds for education-I mean make sure there
is enough there to pay for mandates that you are insisting on.

And I think what has been proposed is just a good-faith effort not
only from the local telephone industry-it may come from others-
to try to figure out creative solutions to this problem, where there
are-you know, you do not have to get bogged down in a lot of ad-
ministrative and legal procedures. That is the only point I am mak-
ing.

Senator ROCKEFELLER. And I would just seriously question the
real intent of that, simply because getting bogged down is some-
thing that we do very well in America, but we still manage to over-
come it.

Second, you are talking about a one-time infrastructure solution.
The $2.25 billion, which was voted 8 to nothing by local, you know,
directors-public service commissioners, as well as the FCC, 8 to
nothing. Every one of them voted for it. Now, they had to think
about rate increases in their States, but they voted for it. Because
they knew it was the right thing for America's future. And it comes
year after year after year after year, unlike a $450 million, one-
time voluntary effort. I am not being critical. I am just saying there
is one heck of a difference between the two approaches.

Mr. NEEL. Well, I understand. If you are suggesting that the only
thing that would ever have to be done for education is that one-
time expenditure, of course that would not do the job. I do not
think we have an argument on that. I mean, you ask if doing that,
period, was a good idea. If you do that to replace everything else
that you could do for education, it is probably not adequate.

Senator ROCKEFELLER. Thank you. I apologize to the chairman.
Senator BURNS. What for? [Laughter.]
Senator ROCKEFELLER. The usual thing.
Senator BURNS. Do we all agree, everybody at this table, what

we think the cost of the universal service would be? [Laughter.]
Ms. BINGAMAN. No. But I think we agree-what I heard agree-

ment-although Mr. Neel hedged a little bit-certainly Mr. Barr,
Ms. McGovern and myself all agree that whatever that cost is set
at by the FCC, it should be borne by both intra and interstate tele-
communications providers.

Senator BURNS. In other words, it is unanimous that inter and
intra-it makes no difference?

Ms. BINGAMAN. I would ask you to pin Mr. Neel down on that
a little bit. I thought he waffled. [Laughter.]

I thought the other three of us were pretty clear.



Mr. BARR. Actually, the statute I think says it has to come from
interstate providers of service. So you just cannot reach into a
purely intrastate provider.

Senator BURNS. That is true.
Mr. BARR. The question is what revenues you can then get from

someone who is providing long distance, Anne.
Ms. BINGAMAN. I would read to you, Mr. Barr, 252(b)(4) equitable

and nondiscriminatory contributions: All providers of telecommuni-
cations services should make an equitable and nondiscriminatory
contribution to the preservation and advancement f-

Mr. BARR. That does not address the Federal fund. That does not
address the Federal fund.

Ms. BINGAMAN. What does it address?
Mr. BARR. The language on the Federal fund says it has to come

from people who provide interstate service. And the issue is, can
you also reach intrastate revenue under the statute? But there is
disagreement. There is disagreement, I think, on the cost of what
the subsidy is in several respects.

First, they say that you forget about the fact that we have al-
ready invested. For example, some States have required us to put
digital service throughout the State, in rural areas and so forth.
Our opponents cll that gold-plated, but these were things that we
were obligated to do. And now they are saying that this is an Act
that has no memory and we should not be entitled to recover any
of those investments; that you can only recover on a forward-look-
ing basis.

And we say that we should also be entitled to recover the historic
investment we have made, the recovery of which has been artifi-
cially stretched out by long depreciation periods in order to keep
residential rates low. But put that aside.

There is then a disagreement of what the forward-looking prices
are. And our opponents have models that basically say that i. is
$5 billion or $7 billion that pays for all of universal service today.
And my point is thatiiat is totally contrary to what people were
saying last year, before the Act was passed, when all the States-
State after State, Federal regulators-if you look at the numbers,
where they determine what the prudently incurred investment
was, year after year, and what revenue is necessary to pay for it,
they said it was more like $20 billion.

Now, it does not surprise me that someone who wants to get sub-
sidized to come into the market is going to say, oh, you do not have
to worry about these subsidy costs; actually, they do not really
exist. And the reason-you know, why did we allow the local com-
panies to charge businesses four and five times costs? That appar-
ently was gratuitous. We did not have to do that all along.

So for 60 years, people have been completely out of their minds
and been 200 percent away from the mark. Now, who are we to be-
lieve, what the regulators said last year and for the previous 60
years, or this year, when they are looking for a way of pushing
down the subsidy costs?

Ms. BINGAMAN. Well, let us face it. We are in a totally different
paradigm this year versus last year. For the past 60 years, you
have had a monopoly, where the cross-subsidies were implicit and



put there for purposes which were social, which the universal serv-
ice fund is now designed to replace.

Mr. BARR. Correct.
Ms. BINGAMAN. And so to talk about 60 years ago versus this

year, I do not think hits the mark.
Mr. BARR. No, Anne, but the costs are the costs. And if you have

to replace the costs that were in implicit rates, the question is, how
much does the explicit fund have to be? And we are saying the im-
plicit costs have been $20 billion. And lo and behold, this one
should be $20 billion.

Ms. BINGAMAN. Mr. Barr, if you will forgive me, the costs are not
the costs. The fact is the local telephone companies, as Ms. McGov-
ern stated with Pennsylvania Bell, have basically been as they
wished, on a rate-of-return basis. And this statute excludes rate of
return as cost, as I am sure you remember. They have been encour-
aged, in effect, by rate-of-return regulation for the last 60 years in
a monopoly setting, to gold plate the system. That is No. 1.

No. 2-
Mr. BARR. But-
Ms. BINGAMAN. Wait a minute. Just wait a minute. No. 2, they

,have been allowed to invest in competitive fiber optic networks at
huge costs to the ratepayers, which are to be used directly to com-
pete against long distance companies when they are allowed into
Ong distance. They have huge competitive investments which they

are now seeking to recover. And the fact of the matter is, costs are
not costs.

Costs, under a monopoly system, were at the discretion, and vir-
tually the total discretion, of the local monopoly telephone com-
pany. And as long as it was a monopoly and there were ways to
get higher prices from business users, it could work. Costs are not
costs. A dollar is not a dollar when it was invested by these people
under a system which, in effect, paid them for every dollar they in-
vested. It guaranteed them a rate of return.

And that is the problem you have got right now. And that is why,
if you translate the old system into a new competitive paradigm,
you will destroy competition. And the FCC understands that, as do,
I might add, the five economists from the Department of Justice,
who wrote the FCC on December 2, 1996, stating exactly that the
TELRIC cost model the FCC had adopted, the forward-looking
model, was precisely the correct one to encourage competition.

Mr. BARR. Well, can I respond?
Senator BURNS. I am going to let Mr. Barr rebut. And then I am

going to hand it back to the chairman here, who has been very
busy.

The CHAIRMAN. Please, Mr. Barr.
Mr. BARR. First of all, in recent years, we have not been under

rate of return. We have been under price caps, whereby we have
to return frequently and share any efficiencies that we get with the
ratepayers, and we have caps on what the prices are.

Second, even under rate-of-return regulation, although it pleases
you to call it gold-plated, the fact is that the extent of investment
was not controlled by the incumbent. The incumbent had to serve.
That is part of universal service, which you are going to have to
learn about if you get into the local business. Which is that when



someone wants service, you have to provide it regardless of the
cost.

Moreover, State regulators were telling us what we had to put
in. Anyone in the phone business will tell you that the issue has
not been that we have wanted to throw money into the network.
It has been we are being told, you have to make this digital, we
want digital stuff; your service is not good enough here, you have
to upgrade it.

And then there are prudency reviews and determinations of what
are prudently incurred investments on a year-by-year basis. But we
do not have to worry about debating if costs should or should not
be included. Because our proposal, based on auctions, uses a mar-
ket mechanism to determine what the appropriate costs of the sub-
sidy are. And it basically makes companies come in and bid for lev-
els of support.

And if a company says we can do this cheaper, that drives down
the subsidy level. So I say let the market-let us throw these mod-
els to the wind and let the marketplace determine what the appro-
priate level of the subsidy is through auctions.

Ms. McGOVERN. May I make an observation?
The CHAIRMAN. Absolutely'
Ms. McGOVERN. I believe, with all due respect to my two col-

leagues, that what they really want is to have thcir cake and eat
it, too. They pushed really hard for this bill. And yet they still want
to be treated like a regulated monopoly when it comes to local serv-
ice. They still want a guaranteed rate of return for local service'.
They are doing absolutely everything to prevent the long distance
providers to become viable local service providers.

They are crying over the TELRIC.rates, and yet they very art-
fully negotiated long distance wholesale rates at about a penny a
minute. They object to the long distance industry utilizing their as-
sets, but they have not built out long distance assets. And I find
it very ironic that when they attempt to enter overseas, that what
they are asking for is forward-looking prices that resemble eco-
nomic costs, and yet they object to that sort of model being applied
in the U.S.

The CHAIRMAN. Mr. Neel, I am sure you want to respond to that.
Mr. NEEL. Well, there is a lot of stuff to respond to. This gold-

plating stuff is nonsense. U.S. local telephone companies are just
about the most efficient in the world. They have the lowest cost per
access line in the world just about. That is one thing.

This idea of monopoly stuff, both AT&T and LCI and all the com-
panies know that the fact is there is already extensive competition
where the money is-that is why the robbers go to the bank-in
local business service. Throughout this country, competitors have
taken away 10, 20, 30, 40, 50 percent of the business market, reve-
nues that could go to support other local residential service here.
So it is not only about the residential customer.

The reason there is a monopoly is because these companies, you
know, they may not ever get out there and serve rural America in
particular. So this idea of monopoly for the services that really
count is just nonsense. So, you know, I think that is really impor-
tant. And it is an issue that ought to be looked at when we are
talking about, well, there is no competition.



Also, there are hundreds of privately negotiated agreements-
hundreds in arbitration. The long distance rates that Ms. McGov-
ern refers to were negotiated. AT&T agreed to those rates. No reg-
ulator forced those on AT&T, unlike the regulatory fiats we may
be facing with the so-called TELRIC pricing. So the situation is
very different there.

Ms. BINGAMAN. Could I jvst mention one thing?
The CHAIRMAN. Ms. Bingaman, I think it is only fair that you are

allowed to speak again. [Laughter.]
Senator BURNS. Since you started this fight.
Ms. BINGAMAN. I want to mention one thing here that has gone

unsaid, and I think is important to say. Our company, LCI, has 1.5
million residential consumers of long distance service. We would
love to offer those people local service bundled.

Why would we like to? Because it reduces churn drastically. Be-
cause it would enable us to get new customers. Residential con-
sumers are fully 35 percent of our company's gross revenue.

OK. Why are not we doing it? I will tell you why. These compa-
nies do not have in place the operating support systems to process
the orders. And let me tell you what is going on today. To pick one
company, Pac Bell. We are faxing orders to Pac Bell, trying to put
through local servik. AT&T said in a press conference 3 weeks ago,
450 a day is the maximum Pac Bell can process. Bell South has a
fax-based system. Ameritech has an he electronic system partially
but not completely. Nynex's is different.

The fact of the matter is, when you are talking about competition
in the local market, it is not there yet. And we will serve residen-
tial consumers like that.

I have people in my company who are desperate for us to get the
interfaces with the Bell companies. We cannot fret it until they give
it to us. So I challenge Mr. Neel totally and completely on this
statement that we do not want to serve residential customers. They
are 35 percent of our gross revenues. We desperately want to serve
them. We cannot do it because they do not have the interfaces.
They can switch 40 million long distance customers a year; we

can switch perhaps 15,000 local customers. And let me say, this is
not totally an act of will on their part, because the fact of the mat-
ter is this is a new undertaking. The United States has jumped off
a cliff, in a way, with the promise of local competition. It takes
electronic interfaces. It takes computer interfaces. These are com-
plicated systems. They have never been invented. The Bell compa-
nies never had to invent them because they never had local com-
petitors to switch customers to. It did not exist.

This thing is a matter of months old and it is nascent. And peo-
ple who say, gee, where is all this local competition? I will tell you,
it is on the fax room floor at Pac Bell. [Laughter.]

And that is a big part of the problem.
Are we going to get through that? Yes. I think we will get

through it. But we are not going to get through it in a month. Be-
cause this is complicated stuff. And so I think that should be said.
That is something that has gone unsaid.

And on Mr. Neel's point that we are not serving residential cus-
tomers, let me tell you, we cannot wait to do it. We have a million
and a half of them, 200,000 in California, which we would be slit-
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ting our throats if we tried to offer local service to, because the or-
ders could not be processed.

The CHAIRMAN. Well, Ms. Bingaman, I will not launch my own
tirade, b,:t you did trigger something when you said this is com-
plicated stuff. It really is complicated stuff, and there was no rea-
son in the world why it should have been so complicated. And if
people like you and others- had sought real deregulation rather
than protection of your own industry, we might not have had such
complicated stuff.

And the predictions that were made at the time the bill was
signed-not that this is complicated stuff and wait a few years, or
months or years, it was that rates are going to go down, everything
is going to be fine, everybody is going to be in everybody else's busi-
ness. And it is not true.

Now, it may-now, -let me finish, Ms. Bingaman-it may be
sometime next year or 10 years or in a millennia or maybe in the
22d century. But the fact is now, phone rates are up, long distance
rates are up, cable rates are up, and the consumer is paying more.
Meanwhile, seven regional Bell operating companies and GTE
show their total returns for the fourth quarter of 1996 ranged from
8.7 percent to GTE's high of 19 percent. The average total return
was 12.1 percent.

This contrasts with a total return of only 8.3 percent for the
Standard & Poor's 500. Perhaps more importantly, the telephone
companies' operating margins ranged from 21.6 to 28 percent dur-
ing this period, et cetera, on and on.

The profits are up. Everybody is making more money in all of
your businesses, except for the consumers, who are paying more
money.

Ms. BINGAMAN. Well, Senator, let me-
The CHAIRMAN. I asked you to let me-twice now. - .....
Ms. BINGAMAN. OK excuse me. I am sorry.
The CHAIRMAN. So I am not happy with any of this situation. I

am not taking anybody's side. But I know who is paying more
money and I know who is paying higher cable rates, and I know
who is paying higher phone rates. And that is the consumers, and
they were promised they would not pay higher rates at the passage
of this bill.

Now, you can explain it all away, and I am sure you have a very
cogent and compelling explanation, but the bill was flawed. Other-
wise, they would be paying less, as almost immediately happened
when we deregulated the airline industry. And instead of giving
the regulatory body a whole huge amount of additional power, we
did away with it, in the form of the CAB.

So, now I would be glad to hear your response or any of the other
panelists.

Senator ROCKEFELLER. And, Mr. Chairman, it practically did
away with the State of West Virginia at the same time, when we
deregulated the airline industry. I have to say that.

The CHAIRMAN. I thought that the airline industry deregulation
was a problem in West Virginia. Well, anyway. [Laughter.]

Ms. BINGAMAN. There was no unive--I s-CYvice mechanism in
airline deregulation in effect.
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The CHAIRMAN. Excuse me, Ms. Bingaman, there is essential air
service, which is subsidized, and we have increased it over the last
3 years. So there is indeed a quote, universal service. It is called
essential air service. Go ahead, please.

Ms. BINGAMAN. Yes. But I do not think it is nearly the scope of
the Snowe-Rockefeller effort to get universal service for rural areas.
I think it is a limited fund. It was needed. It came about recently
because of the problems of small communities being cutoff. --

The CHAIRMAN. Recently? Ms. Bingaman, you are getting out of
your area of expertise. EAS is not a new program. Please.

Ms. BINGAMAN. OK. Let me get back to my area of expertise.
The CHAIRMAN. Thank you. [Laughter.]
Ms. BINGAMAN. Let me say to you, Senator, on the subject of long

distance rate increases, LCI has not increased its rates in 3 years.
We have matched every rate anyone else has offered. Our rates, in
effect, for the last 3 years, are still the best rates for the con-
sumers.

My understanding of AT&T's rate situation, I do not speak for
them-but my understanding, based on the FCC's December 1996
report, is that if you look at average per-minute rates for con-
sumers for long distance-and I am talking average rates, not post-
ed- rates or claimed rates, but average per-minute rates-have
dropped 19 percent in the last 4 years and 4 percent in the last
year.

For my company, we have not raised rates. That is just the sim-
ple fact of the matter. And I will tell you honestly, Senator it has
actually been a shock to me to get out in private industry and see
the-I guess you would call it the work ethic. I do not know, I
mean it is tough duty out there. I mean it really is. That is all I
can say.

The CHAIRMAN. I will refrain from any comment about that.
[Laughter.]

Ms. BINGAMAN. I will tell you, very honestly, it surprised me a
little bit. I did not realize how few resources and how stretched
companies really are, trying to do this. I can just tell you for a fact
that is the truth. There is no gold-plating in our company. We are
not raising rates. And we are struggling to make earnings per
share improve. And we work at it.

The CHAIRMAN. And, again, I think it is important, in fairness,
for you to mention you are all playing the hand you are dealt. You
are all living with the legislation that was passed. And so it is very
difficult, in my view, to be too critical of you trying to live with this
very complex piece of legislation.

Maybe we could just go down the line, Mr. Barr, Ms. McGovern,
and then Mr. Neel.

Mr. BARR. I agree that there has been unnecessary delay. And
I think the reason is because the sine qua non of real competition
is getting a universal service fund that is competitively neutral and
has explicit subsidies in it and getting it in place. And I believe
that the FCC has dragged its feet on that.

There have been proposals out there about how to do it from a
number of different sources for a long time. And I do not think they
are even going to have their act together in May. I think they are
twiddling around with these hypothetical models, and they are
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going to come out with interim rules, which is going to continue the
uncertainty.-There'-will-n-ot-be a clear, predictable and sufficient
mechanism in place. *

I believe that our proposal, which reduces subsidies by dis-
ciplining the process, by putting more reliance on vouchers, or vir-
tual vouchers-that is, credits, universal service credits, that tar-
gets the individuals that are needy. And then, by limiting support
to the narrowest possible physical area-so it may not be down-
town Vail that gets a subsidy, but outlying areas that maybe de-
serve it-and then using a market mechanism to establish it and
drive it down, in a dynamic process.

Because if the FCC gets this wrong-if the FCC, in trying to de-
termine what these costs are, in looking into their crystal ball and
listening to AT&T's economists, gets it wrong, what are the con-
sequences?

The consequences are you are not going to have enough support.
So that will put price pressure on residential rates to go up. Be-
cause someone is going to have to pay for it if there is a shortfall.

Second, if it is not paid for, you are going to have quality go
down. You get what you pay for. And the quality of the system that
serves rural America and residential customers will go down unless
the support is there. And you will have a two-tiered or ghettoized
system or redlining, as my colleague Roy Neel says.

And you will not bring the benefits of competition out to every-
body, which was the purpose of the statute. So these people who
are saying, oh, you know, we will just pick a number and we will
have these models and so forth, they are playing a big risk about
whether or not most of America is going to be able to participate
in the benefits of this legislation.

Thank you, Senator.
The CHAIRMAN. The present FCC proposal, if it goes through,

will that reduce or-what will it do to your rates?
Mr. BARR. I think it will put tremendous pressure on the States

because we are talking about dealing with $4 billion of the existing
subsidy. And that is going to leave the States holding the bag.

The CHAIRMAN. Before I get to Ms. McGovern, do you disagree
or agree with that statement, Ms. Bingaman, that it would put
great pressure on-

Ms. BINGAMAN. I have to tell you the truth, Senator. I am not
sure I understood it. As I conceive what we are talking about here,
the long distance companies today paid $20 billion in access reve-
nues to Mr. Barr's company and the RBOC's and to rural phone
companies-$20 billion.

Now, the figures I have heard for universal service, which we
have stipulated here, should be shared by both long distance and
intrastate revenues, do not exceed that by much at the high side,
and are probably less than that. And so, for the life of me, I cannot
see what the major problem is here.

What you have right now is a huge amount of money being taken
from consumers in an implicit tax on long distance rates paid to
RBOC's and GTE. And what we are saying is, everyone should pay
it. The rates should be lowered. The fat should be taken out of the
system and out of the access charges and universal service, at
whatever rate the FCC determines. It should be paid fully, without
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any question, and with Snowe-Rockefeller, paid fully. And I think
there is plenty of money to do that, as shown by the $20 billion
that we alone are paying right now.

The CHAIRMAN. Ms. McGovern, you obviously agree?
Ms. McGOVERN. Well, I agree with what Anne just said, but

there are about four topics all floating around at the same time
right now, sA I am going to try to quickly address all of them.

We started off talkiig about long distance rates. Mr. Chairman,
if you were to call from Fhoenix to Charleston in 1984;'you would
have paid $4.42 for a 10-miz.ute call. Today you would pay $1.50.
That is a third of what you would have paid in 1984. Prices are
coming down in long distance. We offer a 15-cent-per-minute rate,
called One Rate, that anybody can enjoy.

So prices are coining down. The average price per minute is abso-
lutely coming down in the long distance industry.

Next, I want to also address the notion of delay. Our customers
truly want long distance and local on a single bill. They are telling
us that it never should have been separated in the first place. My
consumers are telling me every day, put wireless, long distance, on-
line service, and local on a single bill that is convenient, that is
easy to read, that is easy to use.

That is what I get paid to do-to satisfy those customers. And
I can tell you that I have got a lot of orders sitting on the floor
at Pac Bell as well. I do not know if the delays are because I have
an unwilling supplier or if the delays are because it defies the laws
of physics to get some of these systems to talk to each other. But,
nevertheless, my mark ramp at one point was five times the size
that Pac Bell could accommodate. And I had to start backing off
my marketing plans, because I did not want to disappoint con-
sumers.

So the delay has to do with these systems interfacing and the
kluge way these two industries are trying to satisfy consumers.

And the last topic that came up was the whole notion of quality
will go down. You know, competition makes quality go up. AT&T
wrote off about $6.7 billion of old assets. We completely redeployed
our network into digital technology. Our unit costs went down.
Quality went up. And that is what happens when you are in a com-
petitive industry.

The CHAIRMAN. Mr. Neel.
Mr. BARR. Can I point out, Senator, that quality goes up if you

have two products competing. You need two products to compete.
And you need competition. Our point is that unless you have uni-
versal service support covering cost, no one is going to come in to
compete.

The CHAIRMAN. Mr. Neel, could I say that I wish that all the
members of the committee were here to listen to this very inform-
ative and important debate, and I will urge them, if they get a
chance, to watch if it is replayed somewhere. Because it is very
helpful, I think, to me, and I think that my two colleagues would
agree.

Go ahead, Mr. Neel.
Mr. NEEL. Well, the original question a while back was about the

bill being deregulatory or not. You are exactly right. The bill did
not adequately deregulate. Local industry fought for aggressive de-
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regulation in that legislation and it did not come. It is the major
flaw in that legislation that there is not sufficient deregulation.

The local Bell phone industry is the most regulated piece of the
telecommunications industry. It is a fact. The companies rep-
resented here today, LCI and AT&T, have virtually no regulation.
The regulatory burdens on local companies are monumental. So
that is an important issue.

And there was not sufficient deregulation-not to mention the
barriers placed to competition in this oligopoly of long distance
companies here, which is a real fact. So there is not enough deregu-
lation in that law. And I would hope that the Congress, working
with the Commission, hopefully, could go back and revisit that. Cut
out some of this unnecessary paperwork. Let all these companies
compete on a fair playing field.

The CHAIRMAN. Well, I am sorry we have taken all this time. Is
it your turn, Jay?

Go ahead, please.
Senator BURNS. We have already refereed this fight. [Laughter.]
The CHAIRMAN. All right. Could I just say how extremely inform-

ative that this has been. I hope that in the future we will have
more panels like these, where we get a discussion. I think it is the
most informative way for us to understand-through this kind of
point, counterpoint. And most of us, frankly, are not as knowledge-
able about the complexities of this very complex situation as we
should be. And I think this panel has been very informative. And
I am going to go back and watch on television what I missed in the
earlier part.

And I thank you very much. And I regret to tell you that this
will probably not be your last appearance before this committee.
Thank you very much. Thank you for being here.

Senator BURNS. In fact, I can guarantee that. We are going to
have another hearing with regard to this. Because I think America
has to know, and this is the only way we get Lhii. information out.
And we thank you.

Senator ROCKEFELLER. We have another panel. Could we have si-
lence please? We have another panel.

Senator BURNS. We have one more panel to go.
Senator ROCKEFELLER. We have another panel. Take your jokes

outside.
Senator BURNS. We have got one more panel to go here. We have

Mr. Anthony Wong, who is a school board member of Cecil County,
MD, public schools, and he is also with the National School Board
Association and the Education and Library Networks Coalition,_
from Elkton, MD. And we want to hear from him because it is very
important. Because it is the heart of what a lot of us in rural areas
and rural States are excited about.

We had the most important person here the last one of the day.
Mr. WONG. Well, thank you.
Senator BURNS. But you got to witness the rest of the fight.
Mr. WONG. I sure did.
Senator BURNS. It is interesting that we have that dialog with

the principals, because that is the way I like to see things and to
get the ball rolling and then listen to the debate. And then we
make our decisions from that.
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So, Mr. Anthony Wong, if we could have some order in the cham-
bers, why, we welcome you here today. We think you represent the
heart and soul of what we-are talking about when we start talking
about telecommunications.

STATEMENT OF ANTHONY WONG, BOARD MEMBER, CECIL
COUNTY PUBLIC SCHOOLS, ELKTON, MD, ON BEHALF OF
THE EDUCATION AND LIBRARY NETWORKS COALITION AND
THE NATIONAL SCHOOL BOARDS ASSOCIATION
Mr. WONG. Thank.you very much.
Mr. Chairman, members of the committee, my name is Anthony

Wong, and I am a local school board member from Cecil County
Public Schools, in Elkton, MD. I am pleased to be here on behalf
of both EdLiNC and the National School Boards Association.

EdLiNC is a coalition of over 30 major national organizations,
representing both public and private schools and libraries, as well
as children and the life-long learners they serve. EdLiNC has gath-
er the expertise of parents, teachers, school and library administra-
tors, local government leaders, and others, to work specifically on
securing much needed affordable access to technology.

Through the National School Board Association, I am also rep-
resenting my fellow 95,000 local board members nationwide. We
are responsible for governing our schools, balancing our local budg-
ets and making tough policy decisions. Just like each of you, local
school board members represent and are accountable to the com-
munities that have elected us. Most recently, we have been faced
with the awesome task of bringing our schools up to speed with
current technology. We are looking to accomplish this task in a fis-
cally responsible way, with limited resources.

We can only do this by establishing working partnerships with
other levels of government and with the private sector. The Tele-
communications Act, and the Snowe-Rockefeller-Exon-Kerry provi-
sion, represents such a partnership. I would like to applaud the
Congress for enacting this provision that is nothing short of his-
toric. It stands to make a very real and needed difference in the
lives of school children and the lifelong learners in Cecil County
and nationwide. Moreover, this is vital for the future of our Nation.

It is the essential for preparing the work force of tomorrow, and
ensuring that this country can succeed in this increasingly techno-
logical world marketplace. We also believe that the FCC and the
Federal-State Joint Board are doing an outstanding job with the
implementation. They have tackled a difficult issue and created a
recommended decision that is strong and balanced.

The decision adheres to several crucial principles. First, dis-
counts are deep enough to be truly affordable to all. Second, while
we had recommended a fund that grew based on need, like the
overall universal service fund, the $2.25 billion cap fund will ad-
dress the needs of our schools and libraries and greatly enhance
our country's future. Schools and libraries are able to choose the
services that are most economical, and which make sense for their
local educational mission. There is no one-size-fits-all technology.

Four, access to the Internet, a vital learning tool is included. And
five, services are brought directly to the classroom, where students
learn. This is a critical point. Having only access in the principal's
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Executive Summary

The House Task Force on the Debt Limit and Misuse of Trust Funds was formed under the direction of House 
Speaker Newt Gingrich on November 30 1995.  The task force examined three issues: (1) whether the Secretary of 
Treasury exceeded his authority when he disinvested the Civil Service Retirement and Disability Trust Fund 
(CSRDF); (2) whether the Secretary was misleading in his statements regarding the consequences of 
congressional failure to pass a debt ceiling increase; and (3) what congressional response Is appropriate given the 
recent circumstances surrounding the debt limit.

The first conclusion of this report is that the choice of a debt suspension period of twelve months was outside the 
scope of the law. While the Secretary is given clear authority to disinvest the CSRDF, the law was intended to 
protect the trust fund, not provide an outlet for the Treasury to fund general fund expenditures.
The language of the law would allow the Secretary to sequentially determine its ability to meet pension fund 
payments.  It does not allow an unspecified lengthy declaration in order to generate enough cash to bypass 
congressional authority over the amount of debt that the U.S. government can issue.

The second conclusion is that the Secretary clearly could have been more forthcoming in his statements regarding 
the likely outcome of not passing an increase in the debt limit.  An enumerated power of Congress under Article I of 
the Constitution is to borrow money on the credit of the United States.  Congress determined that the debt limit 
increase should be linked to legislation which put into place policy changes consistent with the debt increase.  The 
Secretary argued for a debt limit increase not linked to any policy related to the budget. In the debate over the 
budget, the Secretary did not specify either to Congress or the public that failure to increase the debt limit would 
lead to disinvestment of certain trust funds, rather than a cataclysmic default.  The Treasury, months prior to the 
date when the debt ceiling was reached had planned for the actions they took to ensure interest payments were 
made.  The failure of Treasury officials to be forthcoming on this issue needlessly clouded the debate over a 
balanced budget and the linkage between debt and spending.

The third issue addressed by the report is congressional response to Treasury's actions of disinvestment of trust 
funds and sale of certain assets.  While Congress has raised the debt limit 77 times since 1940, the recent 
experience demonstrates that clarification of the law is needed, as is specific congressional direction.  The options 
which have been discussed during the debt limit debate, including disinvestment of trust funds, sale of assets, and 
delaying income tax refunds, should be directly addressed by the Congress, rather than left open to interpretation.  
Establishment of a bright line debt limit, through closure of options, should consider what flexibility should be given 
to the executive branch to manage cash during a period where the debt is at the limit established by Congress.
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TASK FORCE ON THE DEBT LIMIT AND THE MISUSE OF TRUST FUNDS

REPORT TO THE SPEAKER

SECTION I: THE EFFECTS OF FEDERAL DEBT "What is prudence in the conduct of every private family can 
scarce be folly in that of a great kingdom." Adam Smith, An Inquiry into the Nature and Causes of the Wealth of 
Nations

Introduction

The issue of government debt has long been discussed by economists.  Adam Smith devotes the final chapter of 
his An Inquiry into the Nature and Causes of the Wealth of Nations[into the Nature and Causes of the Wealth of 
Nations[1] to the subject. James Buchanan and Richard Wagner kicked off the discussion of a constitutional 
amendment requiring a balanced budget with their seminal work, Democracy in Deficit: the Political Legacy of Lord 
Keynes.[Keynes.[2] DRI/McGraw-Hill recently released a report on the economic impact of balancing the Federal 
Budget.[impact of balancing the Federal Budget.[3] While some may argue correctly that the real issue is the size of 
government, nonetheless, unbridled accumulation of debt has an affect on the willingness of a democratically-
elected Congress to control the growth of government. The size of the federal debt is affecting budget priorities by 
increasing interest payments, and slowing economic growth.  As the debt limit is now a primary tool for affecting the 
accumulation of debt (See Section IV below), it is useful to briefly examine why the size of the United States debt is 
hampering our economic system and weakening our political system.

Historical Perspective

The federal debt is surely one issue that needs to be placed in historical perspective.  In 1792 the federal 
government had total income of only 88 cents per capita and ran a budget deficit of 38 percent of revenues. (See 
Section IV below.) The next year, as became the custom, the government reduced expenses, increased tax 
receipts, and showed its first surplus.  The deficit did not reach 38 percent of revenues again until exactly 200 years 
later, 1992.

At the beginning of the Revolutionary War, the national debt amounted to $ 80 million.  However, the federal 
government ran only two deficits between the Revolutionary War and the War of 1812.  By 1811, the total debt had 
fallen to about half of its 1795 level.  By 1815, the effects of the War of 1812 had ballooned the debt to $ 127 
million. By 1829 the debt was reduced to less than $ 50 million.  Andrew Jackson then proceeded to eliminate 
totally the federal debt.  The federal treasury had a positive balance on January 1, 1835. [[1] The University of 
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Chicago Press, 1976, Part 11, Bk.  V, Ch. III. [[2] New York: Academic Press, 1977. [[3] Economic Impact of 
Balancing the Federal Budget", October 1995, Principal Investigators: David Wyss, Mark Lasky, Kristina Frenyea.

Depressions and the Civil War turned this positive balance into a debt of almost $ 3 billion by 1866.  For the next 
twenty-eight years the federal government ran surpluses, whittling the national debt by two-thirds.  The period 
surrounding World War I was similar, with the debt rising during the war and being reduced during the 1920s.  The 
Great Depression and the advent of the Roosevelt-Keynesian revolution changed the pattern.  From 1792 to 1930 
there were ninety-three surplus years and forty-six deficit years.  From 1930 on there have been only nine years 
where the federal government did not run a deficit.

While one can mark the beginning of continuous debt accumulation from the Roosevelt administration, it is only 
fairly recently that the debt has exploded when the nation has not been engaged in fighting a war.  The gross 
federal debt was $ 316 billion when President Clinton graduated from high school.  It did not reach the one trillion 
dollar mark until 1982.  Today we are discussing how far to raise the debt limit above its $ 4.9 trillion level, and this 
does not include some debt which is not subject to limit.[debt which is not subject to limit.[4]

When we consider the hidden costs of government and the long-term obligations that are disguised in most 
accounts of the federal government's debt, we cannot overlook the unfunded liability for federal pensions.  In its 
September 30, 1994, report on the Civil Service Retirement System, the Office of Personnel Management reported 
that federal pensions have an unfunded accrued actuarial liability of $ 540.1 billion.  In combination with the $ 491.4 
billion unfunded liability for pensions owed to the nation's veterans, these obligations of the federal government 
easily surpass one trillion dollars.  As the Concord Coalition observed in its 1995 report on federal pensions, "To the 
extent that the government's pension promises are considered unbreakable, they will have to be paid off-- just like 
the national debt.  Yet these liabilities are currently off the books."[the books."[5] [[4] The debt not subject to limit 
includes the unamortized discount on Treasury Bills and zero-coupon Bonds of slightly more than $ 74 billion, $ 15 
billion in Federal Financing Bank bonds issued pursuant to 31 U.S.C.  3 101, and $ 589 million of miscellaneous 
debt. [[5] Peter G Peterson, "Introduction," in Neil Howe and Richard Jackson, The Facts about Federal Pensions 
(Washington: The Concord Coalition, 1995).

The Effect of the Debt-Public Choice Theory

Nobel Laureate James Buchanan and his colleague Richard Wagner developed the argument for a balanced 
budget amendment in their 1977 work.[work.[6] The thrust of their argument is that candidates for Congress who 
promise extra spending and new programs without raising taxes will defeat candidates who support tax increases to 
pay for new programs or who offer no new programs.  The reason is that the issuance of debt to fund such 
programs is a hidden way of paying for them.  Government debt issuance will result in higher interest rates and 
lower private investment, thus leading to slower economic growth. However, this linkage is too subtle for the 
average voter to discover. If the interest rates get sufficiently high so that attention is brought to deficit spending, 
then the Federal Reserve will monetize the debt by Fed purchasing Treasury securities.

Federal Reserve purchases of Treasury securities directly expand the monetary base.  The expansion of the 
monetary base increases the supply of money.  The increase in the supply of money reduces the purchasing of 
money, which is another way of describing inflation. Inflation reduces the real wealth of those that were holding 
wealth in the form of dollar-denominated assets, such as retirement savings.  In this way the resources necessary 
to accomplish the government programs are obtained from economic actors.  This linkage is complicated, and thus 
disguises the real cost of government programs.  For example, as a result of the hidden unfunded liability of federal 
pension programs, the true costs of the federal payroll are understated by approximately 30 percent.  This leads to 
a greater demand for government services and a greater growth of government than would be the case if the true 
cost were made known.  This leads Buchanan and Wagner to argue for a balanced budget amendment to restore 
what they feel was the implied fiscal constitution prior to the acceptance of the Keynesian notion that public debt is 
a useful tool to enforce macroeconomic policy.

The Buchanan-Wagner analysis demonstrated how public debt leads both to the eventual collapse of the monetary 
system and all the attendant effects on the economy, as well as to an enlarged government.  The solution proposed 
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by Buchanan and Wagner is to restore the implied fiscal constitution that existed for the first 180 years of the 
Republic through a balanced budget amendment.  Whether this is the correct solution may be open to reasonable 
discussion, however, the cost of increased federal spending should be made explicit rather than masked through 
the debt process.

The Effect of the Public Debt- The Economy

Decades ago, Nobel Laureate Milton Friedman. through his explanation of the "crowding out "effect, refuted the 
Keynesian arguments that deficit spending enhanced the economy.[arguments that deficit spending enhanced the 
economy.[7] The basic point is that government borrowing displaces or "crowds out" private sector borrowing. [[6] 
op cit. [[7] See Robert Gordon (ed.), Milton Friedman's Monetary Framework, University of Chicago Press, 1974.

When this happens, there is less physical and human capital in the economy.  Less capital means that workers 
produce less than they otherwise would and thus have lower earnings.  Wages and production are less than when 
government does not borrow to finance its transfers and services.

There have been recent attempts to measure the effect of the public debt on the economy.  A study prepared by 
DRI/McGraw-Hill measured the effect of balancing the federal budget by the year 2002.[2002.[8] The study is based 
on the Balanced Budget Act (H.R. 2491), which would result in a balanced budget in the year 2002.  DRI estimates 
that the 30 year Treasury bond yield would be 270 basis points lower under the Balanced Budget Act.  This would 
result in fixed mortgage rates which are 2.7 percentage points below what they otherwise would be.  Annual 
savings for a $ 50,000 mortgage would exceed $ 1000.  Housing starts would rise by 65,000.  The seven year 
accumulated Gross Domestic Product in constant 1987 dollars exceeds the baseline more than $ 200 billion.

The Heritage Foundation published a paper by two economists who used the Laurence H. Meyer and Associates 
macroeconomic model to project the effects of the balanced budget plan as passed by the Congress.[Congress.[9] 
They concluded that a balanced budget would yield an additional $ 32.1 billion in real disposable income over the 
period 1995 through 2002.  Over the same period there would be an additional $ 66.2 billion in consumption 
expenditures, an additional $ 88.2 billion in real non-residential fixed investment, and an additional 103,700 housing 
starts.

The International Monetary Fund estimated that a balanced federal budget would have reduced interest rates in the 
United States on U.S. Treasury bills by more than two percentage points in 1984.[Treasury bills by more than two 
percentage points in 1984.[10] Federal Reserve Board Chairman Alan Greenspan has estimated that balancing the 
federal budget could lower interest rates by a like amount.  The Congressional Budget Office estimates a balanced 
budget would lower interest rates by about 1.2 percentage points, and would increase GDP in the year 2002 by half 
a percentage point, or nearly $ 50 billion.[billion.[11] [[8] op cit. [[9] "What a Balanced Federal Budget with Tax Cuts 
Would Mean to the Economy," William Beach and John Barry, The Heritage Foundation, Washington D.C. 20002, 
November 14, 1995. [[10] Fiscal Deficits and Interest Rates in the United States: An Empirical Analysis, 19601984, 
Vito Tanzi, International Monetary Fund, Staff Papers, December 1985. [[11] "The Economic and Budget Outlook: 
December 1995 Update," Congressional Budget Office, Washington D.C.,

While the exact increase in GDP over a seven year period cannot, of course, be estimated with a great degree of 
certainty, what is certain is that GDP, wages, and personal income will all be higher than they would otherwise be.  
To quote a recent Congressional Research Service report, "As displacement (by government borrowing) of capital 
formation continues over the years, it is having more sizeable restraining effects on private-sector output levels, 
productivity, and living standards."[productivity, and living standards."[12]

SECTION 2: THE LEGAL ISSUES SURROUNDING THE DISINVESTMENT OF THE CIVIL SERVICE 
RETIREMENT FUND

Introduction

On November 15, 1995, the Secretary of the Treasury ("Secretary") declared a "debt issuance suspension period" 
and disinvested the Civil Service Retirement and Disability Trust Fund ("CSRDF" or "the Fund") of $ of $ 39.8 billion 
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("the disinvestment").[of $ of $ 39.8 billion ("the disinvestment").[13] This was done to allow the Treasury was to 
make a sizeable debt interest payment due that day.[day.[14] It accomplished this by replacing government 
securities known as Treasury "specials" with non-interest bearing IOUs.[known as Treasury "specials" with non-
interest bearing IOUs.[15] The effect of this was to lower the amount of debt that counts toward the federal debt 
ceiling imposed by Congress.  Therefore, it was able to issue new, marketable debt.[issue new, marketable 
debt.[16]

This had three effects.  First, it restored the debt level to where it has previously been.  Second, it put $ 39.8 billion 
in the Treasury's cash account.  Finally, it will ultimately increase the debt of the United States because these IOUs 
must be replaced with the Treasury specials as soon as the Treasury can again issue new debt.[debt.[17] As a 
result, it now appears that Treasury will have enough cash to last through mid-March.[cash to last through mid-
March.[18] However, Secretary Rubin has stated that he does not have any further options than those he has taken 
that would extend Treasury's ability to continue paying bills past that date.  He also announced that he was 
extending the debt issuance suspension period from 12 to 14 months, and thus taking an additional $ additional $ 
6.4 billion.[additional $ additional $ 6.4 billion.[19] [[12] "The Federal Debt: Who Bears Its Burdens?", Wm. Cox, 
Congressional Research Service, 10-25-95, EB92049, p 8. [[13] Humbled Prophet, Economist, Nov. 18, 1995, The 
Secretary also disinvested approximately $ 18 billion from the Government Thrift Fund.  The Role of Federal 
Retirement Funds in Financing Federal Spending During the Debt Issuance Suspension Period, CRS Memorandum 
from Carolyn Merck, December 27, 1995 ("Merck"), 1. [[14] Joint Economic Committee, The Sky is Falling 1 (rev. 
ed. November 27, 1995) (unpublished manuscript). [[15] In reality, this is done by changing entries in a 
computerized ledger.  Physical paper is no longer used to represent obligations of this nature. [[16] Merck, supra 
note 1. [[17] 5 U.S.C.  8348 0) (3) (1986). [[18] This extension of the "drop dead" date was made possible by the 
passage of legislation enabling the Treasury temporary "off the books" borrowing power equal to one payment of 
Social Security obligations.  Secretary Rubin has testified that his actions of November 15th disinvesting the 
CSRDF as well as the G-fund would allow Treasury to operate until late December.  He under-invested a $ 14.5 
billion payment into the CSRDF on December 29, which allowed Treasury to operate through the end of January 
and possibly into early February.  Statement of Treasury Secretary Robert E. Rubin Before the House Committee 
on Banking and Financial Services (December 13, 1995) 6-7 (available from the committee).

A number of legal opinions have been released regarding various issues surrounding Secretary Rubin's 
disinvestment of the trust funds.[funds.[20] Because there are no regulations or cases directly on point, the legal 
issues are mostly statutory. [[19] Letter from Secretary Rubin to Speaker Gingrich (January 21, 1996).

Some of the documents whose conclusions are summarized include:

Memorandum from Edward S. Knight, Treasury Department General Counsel, to Secretary Rubin dated November 
15, 1995, "Certain Authorities of the Secretary of the Treasury respecting the Civil Service Retirement and Disability 
Fund" ("Knight").

Memorandum from Walter Dellinger, Assistant Attorney General - Office of Legal Counsel ("OLC"), to Edward S. 
Knight dated November 10, 1995, "The Secretary of the Treasury's Authority With Respect to the Civil Service 
Retirement and Disability Fund" ("Dellinger").

Memorandum from the Joint Economic Committee, "Secretary Rubin's Misuse of Federal Pension Funds to Avoid 
the U.S. Debt Limit," ("JEC"). "Authority to Tap Trust Funds and Establish Payment Priorities if the Debt Limit is Not 
Increased", CRS Report 95-1109 A. Nicola, Thomas J. and Rosenberg, Morton, November 9, 1995. ("Nicola et al."). 
[[20] In addition, House Ways and Means Committee Chairman Archer has sent a letter to Secretary Rubin 
questioning the Treasury's authority in this matter and warning of a potential constitutional crisis.  Wall St. J., Dec. 
27, 1995, at 40.

Discussion

The Constitution grants to Congress the power to borrow money on the credit of the United States.[the credit of the 
United States.[21] As a result the executive branch's authority to borrow money is defined by Congress through 
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statute.[statute.[22] Until 1917, this power was granted on a loan by loan basis.  Congress authorized individual 
amounts to be borrowed, and set the terms by statute.  The executive had no ability to borrow on its own.  In 1917, 
due to the financial exigencies created by World War I,[I,[23] Congress passed the First Liberty Bond Act.  This was 
amended that same year in the Second Liberty Bond Act, which established a ceiling on how much the executive 
branch could borrow while leaving the details to the executive.[the details to the executive.[24] Today, the Congress 
attempts to control the national debt by establishing legal ceilings on the borrowing authority.[borrowing 
authority.[25]

In order to alleviate the burden of the debt ceiling, the House of Representatives enacted House Rule XLIX, the so-
called "Gephardt Rule." Under the Gephardt Rule, when Congress enacts a budget resolution that requires raising 
the debt ceiling, the House automatically passes a joint resolution doing so by the needed amount. This avoids a 
separate vote on the debt ceiling by a legislative technicality.  The 104th Congress suspended the Gephardt Rule 
through fiscal year 1996 and passed a "sense of the House" statement in the FY 1996 budget resolution, 
H.Con.Res. 67, which also calls for its permanent repeal.  Several bills which would accomplish the latter are 
pending.[pending.[26]

The sentiment in Congress favors retention of the debt ceiling as a tool to limit spending and borrowing.  The 
current situation arises because of certain actions taken by the executive branch in regard to certain federal 
government trust funds established to pay pensions to federal employees. [[21] "The Congress shall have the 
power To borrow Money on the Credit of the United States," U.S. Const. art. I, 8, cl. 2. [[22] The current executive 
borrowing authority resides at 31 U.S.C.  3101-3112. [[23] "The law was initially adopted to facilitate wartime 
planning and execution and to accommodate the Treasury's need for flexibility in financing growing Government 
activities," The Debt Limit, CRS Report #IB93054, 1. [[24] supra, note 11.  25 This amount is currently set at $ [ 25] 
This amount is currently set at $ [25] This amount is currently set at $ 4,900,000,000,000. 31 U.S. C.  3101 (b) 
reads:

The face amount of obligations issued under this chapter and the face amount of obligations whose principal and 
interest are guaranteed by the United States Government (except guaranteed obligations held by the Secretary of 
the Treasury) may not be more than $ 4,900,000,000,000 outstanding at one time, subject to changes periodically 
made in that amount as provided by law through the congressional budget process described in Rule XLIX of the 
Rules of the House of Representatives or otherwise.

The Secretary's authority over the CSRDF

Under normal circumstances, the Secretary is required to invest funds not "immediately required for payments from 
the fund" in non- marketable, interest-bearing securities of the United States." The amounts invested count against 
the federal debt limit imposed by Congress.[Congress.[28] However, a 1986 amendment explicitly authorizes the 
Secretary to disinvest the CSRDF in limited amounts and circumstances.[circumstances.[29] This statute provides 
that he may disinvest if he determines that a "debt issuance suspension period" ("the period") occurs.[occurs.[30] A 
debt issuance suspension period is defined as:

any period for which the Secretary of the Treasury determines for purposes of this subsection that the issuance of 
obligations of the United States may not be made without exceeding the public debt limit.[limit.[31]

The amount available to disinvest is limited to:

to the extent necessary to obtain any amount of funds not exceeding the amount equal to the total amount of 
payments authorized to be made from the Fund under the provisions of this subchapter or chapter 84 of this title or 
related provisions of law during such period.[period.[32]

Currently, benefits being paid out by the CSRDF equals $ 3.2 billion per month.[billion per month.[33] The Secretary 
made an initial determination that the period would last one year.[that the period would last one year.[34] Thus, he 
obtained approximately $ 39 billion in extra borrowing authority under this statute.  This was done to avoid 
defaulting on bond principal and interest payments due on November 15th and 16th.[interest payments due on 
November 15th and 16th.[35] However, by doing so, several questions have been raised about the propriety of the 
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length of the period (which determines the amount which can be disinvested) and the uses to which the disinvested 
funds may be put.

The purpose of the 1986 amendment was to protect the CSRDF rather than to give the Secretary powers to fund 
the government in case the debt limit was reached.  After the period is over, the Secretary must reinvest all funds 
and take whatever steps needed to make the fund whole as if it had never been disinvested or underinvested.  The 
1986 amendments, according to OLC, were in anticipation "that the CSRDF might incur financial losses as a result 
of actions taken by the Secretary during a debt limit crisis."[Secretary during a debt limit crisis."[36] Its purpose was 
to "mitigate those losses and ensure that, after the expiration of the debt limit crisis, the Fund would be placed in 
the financial position it would have been in had the actions taken by the Secretary not occurred."[occurred."[37] 
[[26] See, e.g., H. Res. 138, 104th Cong., 1st Sess. (1995) (introduced by Rep. Smith (R-MI)), H. Res. 28, 104th 
Cong., 1st Sess. (1995) (introduced by Rep. Steams (R-FL)) and H.R. 215, 104th Cong., 1st Sess. (1995) 
(introduced by Rep. Crapo (R-ID)). [[27] 5 U.S.C.  8348(c). [[28] 5 U.S.C.  8348 (d). [[29] 5 U. S.C.  8348 (k).  On 
December 14, 1995, the House passed H.R. 2621 which would explicitly prohibit the Secretary from underinvesting 
or disinvesting any government trust fund for purposes of artificially altering the level of debt counted towards the 
debt limit. [[30] Id. [[31] 5 U.S. C.  8348 0) (5) (B). [[32] 5 U.S.C.  8348 (k) (2). [[33] Dellinger at 2. [[34] Factual 
Determination o the Secretary, November 15, 1995. Also, see, Letter from Robert E. Rubin to Rep. Jim Saxton 
(November 22, 1995). [[35] The administration has adopted a broad definition of "default." It seems to interpret any 
delay of any payment due any payee as constituting a default.  Treasury Undersecretary John Hawke has argued 
against prioritizing payments on such grounds. "Prioritization is simply another term for default." Hawke, Debt- limit 
Brinksmanship Threatens America's Economy, Insight, Nov. 6, 1995, at 18-19.  Treasury Secretary Rubin has 
asserted that such would be unprecedented.  Ibid.  However, this is not the case.  During the 1950's the 
government was forced due to the lengthier congressional recesses to delay payments due and owing to defense 
contractors for work in progress.  Robinson, The National Debt Ceiling: An Experiment in Fiscal Policy, 41 (1959).  
Such actions would constitute a "default" under the current definition apparently adopted by the Treasury. [[36] 
Dellinger at 4. [[37] Ibid.

The Nature of the Period

Several issues arise regarding the length of the debt limit suspension period.  The first goes to the nature of the 
period.  Is it something that the Secretary declares is in existence during which he may disinvest an amount equal 
to payments as they become due (a contemporary period)? Or may he project that the period will exist for a certain 
length of time and immediately disinvest all payments which would occur during the period (a projected period)?

To use an example, suppose that the conditions for a debt issuance suspension period occurred between March 1 
and July 1. Would the Secretary be able to only disinvest payments of $ 3.2 billion as they came due until the period 
ended? Or would he be able to predict on March 1 how long the period would last and disinvest all payments 
scheduled to be made during the projected period on March 1?

The Administration has taken the latter position.  Secretary Rubin apparently asked his counsel to analyze the 
legality of a one year debt suspension period and whether he could disinvest a full year's worth of payments 
immediately.[year's worth of payments immediately.[38] He then proceeded to do so.[so.[39] CRS has indicated 
that the amount of redemption is not limited to one month's payments "since the Secretary is authorized to 
determine the 'debt issuance suspension period' during which sales and redemption are to be made."[redemption 
are to be made."[40]

OLC shares this conclusion.  It does acknowledge, however, that:

It could be argued that the term "debt issuance suspension period" cannot properly refer to a specific period of time 
set by the Secretary based on his reasonable assessment of when, after being prevented on account of the debt 
limit from issuing obligations of the United States, Treasury will be able to issue those obligations, but must, 
instead, refer to that length of time that follows the Secretary's initial determination of his inability to issue 
obligations of the United States during which the conditions that gave rise to the determination remained in 
effect.[rise to the determination remained in effect.[41] [[38] Knight at 1. [[39] Merck, supra, note 1. At a hearing held 
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by the House Banking and Financial Services Committee on December 13, 1995, Secretary Rubin indicated that his 
counsel had advised him that a period of 14 months would have been reasonable.  Notably, this is the length of 
time between November 15th, 1995, and the next inauguration. [[40] Nicola et. al. at 4. [[41] Dellinger at 9.

While OLC finds this theory "plausible" it concludes that the interpretation allowing the Secretary to project the 
period's length forward in time "is more consistent with the statute's text and structure.[structure.[42] Further, even if 
it is ambiguous, OLC notes, Treasury is free to interpret it freely under the doctrine of Chevron v. National 
Resources Defense Council.[National Resources Defense Council.[43]

Two former Attorneys General have concluded that what OLC terms the "alternative" interpretation is, in fact, the 
proper one.  In a joint letter to the House Speaker and Senate Majority, they state "The statute plainly envisions that 
the Secretary determine when a 'debt issuance suspension period' has come into existence and then authorizes the 
Secretary to disinvest the amount of monthly payments as long as the period lasts and as the payments become 
due." Further, they note that 5 U. S.C.  8348 "contemplates that disinvestment occur only when necessary to avoid 
exceeding the debt limit." Therefore, they conclude, "Immediate disinvestment of amounts equal to aggregate future 
payments before they are due does not meet this standard.[future payments before they are due does not meet this 
standard.[44]

Although the statute is not worded clearly, its text, structure and intent militate strongly against the administration's 
reading, which would render the CSRDF governing statute illogical and subject to capricious manipulation by the 
Secretary contrary to the cannons of statutory construction.[statutory construction.[45] First, it makes sense to limit 
the Secretary's discretion in the context of a contemporary rather than a projected period.  The Secretary is in a 
perfect position to judge his capacity to issue new debt without violating the limit.  He knows the cash on hand and 
the current financial needs of the Treasury.  This makes him the ideal government official to determine whether 
"issuance of obligations of the United States may not be made without exceeding the public debt limit" at any given 
time.  However, when he adopts a projected period, he is predicting what Congress and the President will do in 
regards to raising the debt ceiling. [[42] Dellinger at 9. [[43] 467 U.S. 837 (1984).  Chevron requires that courts 
reviewing executive action give deference to an agency's statutory interpretation.  This must be distinguished from 
the underlying analysis of whether the agency has acted in accord with the law. Arguably, an agency should 
interpret the law objectively as best it can rather than pose the question, "what can we get away with in the courts?" 
[[44] Letter from former Attorneys General William Barr and Edwin Meese to Speaker Newt Gingrich and Senate 
Majority Leader Bob Dole (December 19, 1995) (emphasis added). [[45] "Legislative enactments should be never 
be construed as establishing statutory schemes that are illogical, unjust or capricious" Bechtel Construction v. 
United Brotherhood of Carpenters, 812 F.2d 1220, 1225 (9th Cir. 1987).

However, he enjoys no advantage when making this decision vis a vis other observers.  Worse, his position as the 
nation's chief financial officer creates a conflict of interest in making any prediction in this regard.  Because his role 
requires that the Secretary pay the obligations of the United States in a timely manner, he has an incentive to 
engage in creative analysis.  Therefore, given that the Secretary has an institutional advantage in determining a 
contemporary but a disadvantage in determining a projected period, it is to be inferred that the contemporary period 
is the correct one.

Further, the amounts of future payments from the CSRDF, while predictable, cannot be determined with absolute 
precision.  Therefore, the Secretary is forced, by the administration's interpretation, to estimate future payments.  
This requirement, which cannot be made with precision, casts further doubts on the administration's interpretation 
of 5 U. S.C.  8348.

Next, the purpose of 5 U.S. C.  8348 is useful to determine the meaning of a period.  The "purpose of a statutory 
provision is the best test of the meaning of the words chosen." Cawley v. United States.[States.[46] The legislative 
history of 5 U.S.C.  8348 makes clear that the protection of the CSRDF, and not the financing of the government 
during a debt ceiling impasse, was the goal of the section. In order to appreciate the need for 8348, a brief 
background on the debt ceiling impasse of 1985 is necessary.
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In 1985, there was a similar impasse between House Democrats and a Republican White House.  Treasury, in 
anticipation of having its borrowing ability curtailed by an approaching debt ceiling, began to take "extraordinary 
measures." When it actually ran up against the limit, the Treasury underinvested the CSRDF to avoid going over 
the debt limit.  Further, it limited its disinvestment to amounts needed to make current payments to beneficiaries.[to 
make current payments to beneficiaries.[47] Unlike other trust funds, the CSRDF did not have the statutory 
provision allowing disinvestment for the purpose of paying beneficiaries at the time.[disinvestment for the purpose 
of paying beneficiaries at the time.[48] Therefore, there were no provisions for reinvesting the fund and restoring 
lost interest.  To ensure that the CSRDF would not lose interest in the future from similar activities, Senator Slade 
Gorton introduced an amendment on the Senate floor containing explicit provisions for disinvestment.  At that time 
he stated:

I would like to address the provision regarding the disinvestment of the Social Security and civil service retirement 
funds.  Time and time again retirees in my State have expressed fear over the fact that money could be borrowed 
from the trust funds, get used for other programs and never be repaid.  I believe this amendment will absolve these 
fears because it lays everything out in black and white and guarantees that if there is ever a need to borrow from 
the trust fund, that the money borrowed will be repaid in full - with interest.[that the money borrowed will be repaid in 
full - with interest.[49]

The record contains other, similar, statements.  Especially interesting was then Senator Albert Gore's:

Like the Social Security trust fund, the civil service retirement and disability fund is a dedicated trust fund and as 
such, its assets may only be used to provide benefits to civil service retirees.[may only be used to provide benefits 
to civil service retirees.[50]

If the administration's reading is correct, it would allow the immediate emptying of the CSRDF if the Secretary was 
willing to project a period of sufficient length.  However, from the hearing and floor statements, it is evident that the 
protection of the CSRDF was the goal of 8348.  Nowhere in the legislative history is it suggested otherwise.  Given 
the legislative intent of the section, the administration's reading of 8348 is outside the range of permissible 
administrative interpretations. [[46] 272 F.2d 443, 445 (2nd Cir. 1959) (opinion of Judge Learned Hand), cited with 
approval in, U.S. v. Bacto-Unidisk, 394 U.S. 784, 799 (1968) fn. 18.  Executive branch decisions made pursuant to 
statute must be exercised "consistently with the structure and purposes of the statute that delegates the power." 
Chamber of Commerce v. Reich, - F.3d (D.C. Cir. 1996), 1996 WL 39538, *8.  "According to a centuries-old rule of 
interpretation, an enactment is to be construed in light of the evil it was designed to remedy, and the rule has often 
been applied by federal courts." R. Berger, Federalism: The Founders Design 128 (1987). [[47] The Civil Service 
Retirement Trust Fund:- Hearing Before the Subcomm. on Compensation and Employee Benefits, 99th Cong., 1st 
Sess. 1 (1985) [1 (1985) [hereinafter Hearings] (statement of Rep. Rose Mary Oakar). [[42] Id., at 10.

The Length of the Period

Next, if the Secretary has acted properly in projecting a period and disinvesting all payments due during that period, 
what limits exist on the projected period?

The Administration concedes that the Secretary's determination must be "reasonable.[must be "reasonable.[51] The 
Justice Department characterizes the Secretary's discretion as "broad" but "not unlimited.[Secretary's discretion as 
"broad" but "not unlimited.[52] [[49] Cong. Rec. S24903 (daily ed.  September 19, 1986) (statement of Senator 
Gorton). [[50] Cong. Rec.  S 18732-3 (daily ed.  September 19, 1986) (statement of Senator Gore). [[51] See 
Chevron at 844.  Also, see, American Telephone and Telegraph v. U.S., 299 U.S.232,235-237 (1936), and 
Batterton v. Francis, 432 U.S. 416, 424-426 (1977). [[52] Dellinger at 2. There is no source of guidance other than 
the statute regarding the method of determining the length of the period.  Therefore, OLC concludes that there is no 
public notice and comment period necessary. However, the Secretary must base his decision on a "factual 
record."[record."[53] OLC concludes that because the setting of the period constitutes agency fact finding, it is to be 
upheld as long as it is not "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance of law."[in 
accordance of law."[54] Further, Treasury counsel has also concluded that the determination must be fact based." 
Therefore, it is undisputed that the Secretary cannot simply use whatever length of time will provide him with 
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enough cash to run the government.  Rather, he must make a fact based, reasonable and good faith, or non- 
arbitrary, determination of how long the period will run.

Next, what factors may be used by the Secretary in making a factual determination of the period's length?

Treasury Counsel has concluded that the factors used are left to the discretion of the Secretary.[the discretion of 
the Secretary.[56] Yet, as mentioned above, the conclusion must be "fact based."[conclusion must be "fact 
based."[57] He concludes that the factors the Secretary identified he would use, namely 1) the seriousness of the 
impasse between the Congress and the President over acceptable terms for an increase in the public debt limit; 
and 2) the Secretary's uncertainty as to when he will be able to issue obligations of the United States without 
exceeding the public debt limit.[United States without exceeding the public debt limit.[58] OLC has opined that "it is 
appropriate for the Secretary to take into account public statements made by Congressional leaders and the 
President concerning their willingness to take the steps necessary to cause an increase in the debt limit.[increase in 
the debt limit.[59]

Assuming that these factors are appropriate to use in setting the length of the period, it must next be asked whether 
they justify the year length set by the Secretary.  Treasury Counsel concludes that they do.  Regarding the first 
factor ("seriousness of the impasse"), he notes: "Members and the leaders of the Congress have made numerous 
unequivocal public statements that they will not vote in favor of an increase in the current public debt limit unless 
the President agrees to certain conditions, and that a debt payment default by the United States is acceptable to 
them.  The President has publicly stated that the conditions imposed by those members of Congress are 
unacceptable to him."[to him."[60]

Regarding the second factor identified by the Secretary (when he will be able to issue new debt obligations), 
Treasury Counsel concludes again that the Secretary is justified in setting a one year period.  This is because there 
is existing a "complex and fluid situation," which "could continue through the next general election." Therefore, 
Treasury Counsel concludes, "You cannot be certain that you will be able to issue obligations of the United States 
during the period that begins today and ends 12 months from today..."[period that begins today and ends 12 
months from today..."[61] Although Treasury counsel concedes that it is possible that the period could last less than 
12 months, the legal question involved is "whether it is reasonable for the Secretary to conclude, based on the 
information available to him today and the factors that he has identified as being relevant" that he will be unable to 
issue debt obligations for one year.[obligations for one year.[62] [[53] Dellinger at 8. [[54] Dellinger at 8, citing 5 U.S. 
C.  706(2)(A). [[55] Knight at 7-8. [[56] Knight at 7. [[57] Knight at 7-8. [[58] Knight at 8. [[59] Dellinger at 9. Once 
again, the fact that the Secretary is not in a particularly good position to determine this is evidence that the 
administration has misinterpreted the meaning of the period under 5 U.S.C.  8348. [[60] "Knight at 8. Specifically, 
Treasury Counsel notes that the Debt Limit Coalition, a 151 member group of House Members, sent a letter to the 
President stating, "we … will not vote to increase the debt ceiling until legislation is enacted ensuring the 
government is on a true glide path to a balanced budget by 2002 or sooner," Letter to President Clinton (June 30, 
1995).  The letter was drafted by Reps.  Chris Shays (R-CT), Nick Smith (R-MI), Jon Christensen (R- NE) and Joe 
Scarborough (R-FL). [[61] Knight at 9. The statute, however, calls for a determination of the period during which 
cannot issue new debt without exceeding the debt limit, not the period during which he is unsure whether he could. 
This is further evidence that the Secretary failed to follow the letter of the statute and that his determination was not 
made in compliance with it. [[62] Knight at 9, ffi. 22.

There are several problems with this analysis.  First, it is highly misleading to represent the public comments of 
various participants in the budget fight as being a complete guide to how long it will be before the debt ceiling is 
raised.  It is also necessary to ask how long other debt limit crises have lasted.  The longest amount of time during 
which the period would have applied in recent years had it been invoked is only several weeks." Most, however, 
have only lasted a few days.  Given the real, historical record, Secretary Rubin's determination is not reasonable as 
required.

The question then remains, why did he set it at one year? The answer appears that this was the length of time 
needed to produce the revenues that he felt were necessary.[revenues that he felt were necessary.[64] It is too 
much of a coincidence to believe otherwise.  On January 22, 1996, the Secretary announced, in the same letter 
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where he discussed his current cash needs and requested an extension of the debt ceiling from Congress, that he 
was going to extend the debt issuance suspension period from 12 to 14 months.  This was done without an 
explanation of why he feels that it will suddenly take 14 months rather than 12 to obtain new borrowing authority.  
That Secretary Rubin backed into his one year determination rather than made it based on objective facts is now 
inescapable.  Therefore, even if his determination met the reasonableness test, it still fails Chevron's requirement 
that his determination not be arbitrary.  In reality, the Secretary's determination fails all of the requirements outlined 
by his own counsel. [[63] There may have been longer such periods, especially in the 1950s.  However, this 
appears to be due mainly to the fact that Congress took substantially longer recesses during the session than they 
do now and would not always raise the debt ceiling before they left. [[64] The Secretary maintains that he was 
unsure that there would be an increase in the debt ceiling for a year.  Merck at 4, fn. 3.

Use of the Disinvested Funds

Questions have been raised about whether the proceeds of CSRDF disinvestment may be used for general fund 
purposes or for payments to fund beneficiaries only.  The Joint Economic Committee has argued that the latter is 
the case.  Its argument rests on the legislative history of 5 U.S.C.  8348 (k).

Although no language specifically binds the Secretary in such a manner, JEC notes that the original language in the 
Senate did contain such a restraint.  However, this language was removed in conference committee.  Rather than 
being evidence that this indicated an intent to allow the general use of the disinvested funds, JEC concludes that 
there was a different motive for the removal of the restrictive language:

Since the Federal Reserve system could not distinguish which payments are for civil service benefits, the best way 
to ensure the disinvested funds were limited to civil service benefits was to limit the amount of disinvested funds to 
the total needed during the debt suspension period.[suspension period.[65]

Further, former Treasury Department Deputy Assistant Secretary Robert Zoellick has observed that the use of trust 
fund assets to pay general treasury obligations "undermine[general treasury obligations "undermine[s] the meaning 
of trust funds and the purpose of the debt limit."[and the purpose of the debt limit."[66] CRS has opined that the 
disinvested funds are not so restricted

It may be noted that the purpose for which the proceeds of sales or redemptions are to be utilized is not specifically 
limited to payment of benefits due under the program.  This is underlined by the last sentence of the subsection 
which allows sales or redemptions even if there are sufficient funds available at the time of the sales to timely pay 
benefits.[timely pay benefits.[67]

Not surprisingly, the administration has taken the same position:

When sufficient uninvested cash exists in the CSRDF to pay benefits, the Secretary may use debt issuance 
capacity freed up by his redemption of Fund investment assets to increase, through the issuance of obligations of 
the United States, the amount of cash available in Treasury's general cash account.[Treasury's general cash 
account.[68]

And:

Any debt issuance capacity under the public debt limit that would be made available from such redemptions may be 
used to issue new debt obligations of the United States to obtain additional funds for the Treasury's cash 
account.[Treasury's cash account.[69] [[65] JEC at 8. [[66] Statement of Robert Zoellick Before the House 
Committee on Banking and Financial Services (December 13, 1995) 11 (available from the committee) [[67] Nicola 
et. al. at 4. [[68] Dellinger at 6. [[69] Knight at 10.

Other Potential Limits on the Secretary's Ability to Raise Cash

Most who have examined this issue have concluded that the debt ceiling itself does not place an independent 
limitation upon the Treasury in this case.  Therefore, assuming that the Secretary has acted legally under the 
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statute governing the CSRDF, the fact that the debt limit is effectively circumvented is irrelevant for legal purposes.  
This is because Congress itself has created this "loophole" in 5 U.S.C.  8348.  If the Secretary has acted properly 
under the statute, he cannot be faulted for using it.  In effect Congress itself has done the disinvesting because it 
will have delegated its borrowing authority under the Constitution.  Therefore, if the Secretary acted properly under 
the statute, he is not otherwise bound by 31 U. S.C. 3 101 (b).[3 101 (b).[70] [[70] See Dellinger at 16, and Knight at 
2. JEC has issued a dissenting opinion.  Because it believes that the Secretary may only use the funds to pay 
current obligations which would presumably diminish the CSRDF's liabilities, the effect would not be to circumvent 
the limit.  Therefore, they conclude that a disinvestment which would ultimately require under existing statutes that 
the debt level exceed the limit is a violation of the limit itself JEC at 10. OLC also argues that the contingent liability 
created by disinvestment is not the type of liability taken into account by the debt ceiling. Dellinger at 16.

Conclusions

(1) The Secretary is empowered to disinvest the CSRDF when he makes a reasonable, fact based determination, 
that he is unable to issue obligations of the United States without exceeding the public debt limit.

(2) The amount of money that he may disinvest is not unlimited.

(3) The Secretary's power to disinvest is limited to the amount of payments due from the CSRDF during the period 
of time when he is unable to issue obligations of the United States without exceeding the public debt limit.

(4) The debt issuance suspension period commenced when declared by the Secretary on November 15, 1995.

(5) The debt issuance suspension period will end when the Secretary makes a determination that he can once 
again issue obligations of the United States without exceeding the public debt limit or for 14 months after its 
commencement, whichever is first.

(6) The amount available for disinvestment is limited to payments only as they come due and payable.

(7) The Secretary could reasonably be considered allowed, under the statute, to disinvest $ 3.2 billion at the 
beginning of every month.

(8) By disinvesting in excess of the amounts as they become due and owing, the Secretary has exceeded his 
authority 5 U. S.C.  8348 (c) and (k).

SECTION III: SECRETARY RUBIN's RECENT ACTIVITIES REGARDING THE DEBT CEILING

Introduction

After weeks of histrionic Administration warnings about how failure to raise the debt limit would bring default and 
catastrophic economic consequences, President Clinton chose to veto a temporary debt limit increase on 
November 13, 1995.  Failure to raise the debt limit would not have triggered default because the Administration had 
already identified available means of managing the situation, despite its repeated public warnings to the contrary.  
The Clinton Administration position was thus revealed as an attempt to mislead Congress and the public based on 
financial assumptions it knew to be false.

As veteran political correspondent Donald Lambro observed five days before the debt limit was reached, a House 
JEC staff report had already pointed out that, the "White House warnings of a default are a 'charade.' It concluded 
the president has plenty of authority to defer or slow down spending, or use cash assets such as pension fund 
reserves to meet debt payments." This report, The Clinton Administration's Debt Limit Charade, went on to point out 
that the Administration had fostered the situation by failing to defer or rescind unnecessary discretionary spending 
to alleviate the situation. The report also emphasized that the Administration's default ruse was a distraction from 
the central issue: Republican insistence on a balanced budget, as opposed to the Clinton Administration's 
preference for higher deficit spending and debt accumulation.
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Early in November it became evident that the White House's public posture was stiffening as it prepared in advance 
for the President's veto of the debt limit increase.  This even more aggressive attempt to heighten the crisis 
atmosphere was not a preparation for default, as it may have appeared to some at the time, but reflected the 
determination of Administration officials to maximize partisan political advantage from the fallout and confusion of 
the coming veto.

The events of the last few days have made it clear that the Clinton Administration prepared in advance to veto the 
debt limit and Continuing Resolution (CR) as the first media event of the 1996 election campaign.  As one Clinton 
Administration official stated on the front page of the New York Times, "That's his re-election campaign," an aide 
said.  "He's prepared to fight all winter on that line." This statement exposes the Clinton Administration strategy to 
foster and sharpen the confrontation over the veto of the debt limit and CR legislation to kick-off the President's re-
election effort, and keep its opponents off balance.  Initially the Administration had the upper hand because only it 
knew the exact timing and content of actions to be taken to evade the debt limit -- after distracting public opinion for 
months with disinformation about default.  Once the focus returned to the central issue of deficit spending, the 
Administration's position started to erode-

Secretary Rubin's Raid on Retirement Funds Triggers Armey/Saxton Request

On November 15, 1995, Treasury Secretary Robert Rubin announced his plan to disinvest the "G" fund of the 
federal employee Thrift plan, and the Civil Service Retirement and Disability Fund, in order to create room under the 
debt ceiling for issuance of new debt.  This circumvention of the debt limit essentially evades a constraint rooted in 
Article I of the Constitution which states: "The Congress shall have Power … To borrow Money on the credit of the 
United States." The Secretary's actions permitted the issuance of over $ 60 billion of additional debt, enough to 
finance monthly federal deficits through January.

In response, on November 17, House Majority Leader Dick Armey and JEC Vice Chairman Jim Saxton sent 
Secretary Rubin a letter requesting information regarding when Treasury staff first examined the financing options 
presented by the retirement funds.  Inflammatory public statements about default by Secretary Rubin, White House 
Chief of Staff Leon Panetta, and other Clinton Administration figures had created the impression that the 
administration was pursuing a deliberate attempt to disrupt the financial markets to undermine its opponents.

The Administration documents received under this request suggest that plans for the disinvestment of the 
retirement funds have been underway at least since June 27, and were not a last minute decision. In other words, 
the accessibility of the retirement funds had already been identified and shared with "appropriate officials" in the 
Executive branch well before prominent Administration officials claimed that a veto of the debt limit would lead to 
default.  The critical document signed by Secretary Rubin triggering the disinvestment was typed without a date, 
which was only filled in by hand on the 15th of November.

The Clinton Budget

The entire controversy over the debt limit arises from the preference of the Clinton Administration for higher deficit 
spending and debt accumulation.  This was made clear in the detailed budget submission made by President 
Clinton last February.  Only after the Congress acted in producing balanced budget plans did Clinton attempt to 
cover himself by releasing a sketchy outline of what he called a 10-year balanced budget plan, but what in fact 
would have left $ 200 billion deficits according to the Congressional Budget Office (CBO). A review of the official 
budget submission clearly shows how unimportant high deficit spending is to the Clinton Administration.

The levels of deficit spending would hardly be affected under the official February Clinton budget submission.  As 
the graph below shows, the Clinton budget recommended deficits growing to a level of $ 318 billion by 2002, with $ 
2 trillion added to the national debt over the same period.

Deficit Spending Under the Congressional Budget

Resolution vs.  Clinton and the CBO Baseline [[DELETED -- LINE GRAPH]
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The official February budget submission is a useful guide to what the Clinton Administration would regard as an 
appropriate level of deficit spending in the absence of a public relations problem created by congressional actions 
to balance the budget.  The upward trajectory of deficit spending under President Clinton's recommendation reflects 
the low priority this Administration has assigned to fiscal responsibility.

This section of this report is based on a JEC review of internal Treasury documents regarding what the Treasury 
describes as its "debt limit strategy." Many of the documents most relevant to this inquiry were heavily censored 
(redacted) in an attempt to withhold damaging information from Congress, the press, and the public.  As in many 
other cases the withholding of information raises serious questions about what the Administration is attempting to 
conceal.  The JEC inquiry has uncovered Treasury Department documents that reflect a methodical and 
coordinated Administration plan for a budget and debt limit standoff prepared many months before the confrontation 
actually occurred.

The budget impasse was sparked on November 13, 1995 with President Clinton's vetoes of continuing 
appropriations resolutions and debt limit increase legislation.  While neither veto was critical, both occurred in an 
atmosphere of crisis generated by many warnings from Administration officials that a government default with 
catastrophic results would follow.  Indeed, these Administration officials had carefully nurtured this default crisis for 
many weeks, using it to focus attention over a confrontation with Congress that might otherwise have been 
forgotten.

For example, according to a September 13, 1995, L.A. Times article, Secretary Rubin "warned that a fiscal disaster 
could occur unless the debt ceiling is raised by Nov. 15." A week later the Sacramento Bee reported that Secretary 
Rubin had claimed that unless the debt limit was raised, a default could result and "cause profound damage to our 
country." White House chief of staff Leon Panetta made an even more pointed allegation that the Republican 
position would "let the country go to hell and basically default."

These Administration statements regarding default were an attempt to scare the financial markets, mislead 
Congress and the public about the Treasury's financial position, and portray congressional Republicans as 
extremists.  By focusing attention on default, the Administration raised a disagreement about legislation to the level 
of a confrontation over default of the U.S. government, with horrific consequences for the U.S. economy.  The 
Administration strategy to resist congressional efforts to balance the budget by characterizing these efforts as 
extreme continues to this day.  As planned, the protracted budget impasse has served as a convenient platform for 
the President's reelection campaign.  To date, the outcome of the Administration's strategy has been the one it 
sought: gridlock.

Administration's Default Charade Based on Misleading Statements

The central problem with the Administration's repeated warnings that reaching the debt limit would result in a 
catastrophic default was that these assertions were disingenuous.  As noted in a November 7 JEC report, there was 
never any real prospect of a default.

Although a complete response to a document request has yet to be made, the documents made available provide 
enough information to permit several conclusions.  First, the use of retirement trust funds was not a last minute or 
snap decision borne of desperation.  Treasury documents establish that this option had been identified and 
considered as early as last June, at least 4 months before the decision was formally announced It is clear that the 
retirement funds were identified very early as a target of opportunity.

In a June 27, 1995 memo to Secretary Rubin, a political appointee listed as one preliminary option "Notifications to 
trust funds of potential actions." As the debt limit was approached this same memo specifies "Notice to Executive 
Director of Federal Employees Retirement system of upcoming inability to reinvest G-Fund," and "Notice to public 
trustees of Social Security and other trust funds of possible inability to invest receipts." It is clear from these 
documents that use of the Social Security trust funds; as well as the retirement funds, was considered by Treasury 
to circumvent the debt limit as earl as June, 1995.
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An August 25, 1995 memo to the Treasury General Counsel mentions a meeting with Justice Department attorneys 
on "the mechanics of investing and disinvesting trust fund receipts." A similar September 1, 1995 memo describes a 
meeting with "attorneys from the Department of Justice for briefing on various operational issues related to the 
investment/disinvestment of the various governmental trust funds.

From these documents it is clear that issues regarding use of the retirement trust funds to circumvent the debt limit 
were thoroughly examined several months before the Secretary's actions of November 15. The Treasury staff 
carefully prepared the Secretary and methodically planned the execution of his actions anticipated for 
announcement in November.  At the same time that the Treasury Secretary and other high Administration officials 
kept these preparations private, they were publicly making inflammatory statements about how disagreement over 
the debt limit would trigger default.  These public statements are contradicted by the meticulous planning 
undertaken to circumvent the debt limit far in advance.  Statements suggesting that inaction on the debt ceiling 
could trigger default were misleading, given the numerous ways to circumvent the debt limit identified by the 
Treasury staff. It is extremely difficult to believe that these spurious public statements were made without the belief 
that they were false.

A "Cynical Political Strategy: " Planned Gridlock

President Clinton has recently accused his opponents of a "cynical political strategy" in connection with the budget 
impasse. The implication is that the impasse and government shutdown is a desired outcome of these opponents, 
rather than simply the result of Presidential vetoes reflecting disagreement between two branches of government.  
However, the Treasury documents indicate that the "debt limit strategy" was carefully designed as part of a larger 
overall Administration strategy.

The Administration debt limit strategy appears to have been a plan for a prolonged budget standoff in resistance to 
congressional efforts to balance the budget.  A memo to Secretary Rubin dated June 27, 1995, includes a nine 
page attachment as "Outline of Debt Limit Strategy." This Treasury document outlines different scenarios defining 
the circumstances under which trust funds would be used to circumvent the debt limit.  Obviously this Treasury 
document was an Administration action plan for a budget and debt limit stand off with Congress.  Not only does the 
Treasury document prepare the Administration for a confrontation with Congress, perhaps more importantly, there 
is no indication that any compromise or accommodation with Congress was under consideration by the 
Administration.

Although this document was initially subject to extremely extensive redaction, it is also clear that the 
Administration's "debt limit strategy" was to be implemented in close coordination with other Administration offices 
outside of the Treasury Department.  For example, heading IV of this document calls for "Close project 
management throughout phases." Under this heading are "Ongoing briefings and centralized messages" directed 
toward to administration officials, members of Congress, the media and the public.

Of the ten pages of this critical June 27 Treasury document, well over 95 percent had been redacted.  The text of 
the cover memo was entirely redacted, as well as 6 other pages subjected to the same treatment.  In other words, 
in 7 of the 10 pages the text had been entirely deleted.  Only the Administration knows exactly why over 95 percent 
of its debt limit strategy was hidden from Congress, the press, and the public, but the magnitude of the redactions 
suggests a massive effort to prevent disclosure of relevant information.  The complete text was finally revealed to 
House lawyers only after numerous requests.

This document contains no indication of any desire for a negotiated outcome avoiding a confrontation with 
Congress and a budget impasse.  As "cynical political strategies" go, the private preparation of a "debt limit 
strategy" to finesse the debt limit, while publicly making deceptive statements about how inaction on the debt limit 
would trigger default, is the most cynical possible. Moreover, the apparent references to top Administration officials 
in one other document indicate that this strategy was coordinated at the highest level of the Clinton White House.

Long Term Damage to the Administration's Financial Leadership
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As a result of the above actions, the Administration has seen a decline in respect by many market participants.  As 
early as November, 1995, the Economist Magazine labelled Secretary Rubin a "humbled prophet."[prophet."[71] 
Doomsday, it notes, "is a great event." Therefore, "One does not simply reschedule it, therefore, without a good 
explanation." Despite the Secretary's explanations and further forecasts of doom following default after he 
disinvested the trust funds on November 15, 1995, "Financial markets reacted to the revised timing Just as they 
had to the original one.  They ignored it." The real threat, according to the article, was not the possibility of default, 
but rather "someday, the mountain of debt might actually have to be repaid."

Although Wall Streeters might be expected to make any disparaging comments anonymously, many did not.  
Despite Secretary Rubin's claims that we might default in November, Robert Pirie, Senior Managing Director of 
Bear Steams stated, "everyone on Wall Street knew we wouldn't."[wouldn't."[72] The day after the first "drop dead" 
date of November 15, 1995, Louis Crandall, a New York economist with Wrightson Associates and publisher of the 
Money Market Observer noted, "This has become farcical."[become farcical."[73] More recently, Secretary Rubin 
stated that we would surely default after March 1, 1996.  A typical reaction was that of Joseph W. Duncan, Chief 
Economist at Dun & Bradstreet, "Having said it before and not having actually hit the wall, the market is saying, "ho-
hum."["ho-hum."[74] Although default would lead to a downgrading of U.S. debt securities, states Standard & Poor's 
executive managing director Henrick Kranenburg, the rating agency doesn't expect a default.  Many share the view 
of Edward J. Fetner, president of the equity investment management firm of Lynch & Mayer that, "Some agreement 
will be reached or some new Rubin trick will be developed to further defer facing the music."

Those who remain anonymous are even more critical of the Secretary.  This is in part due to Administration efforts 
to strong- arm Wall Streeters into towing its line on the debt ceiling.[arm Wall Streeters into towing its line on the 
debt ceiling.[75] At a meeting with Treasury officials to discuss Administration tax proposals, "There was a subtle 
message that we [proposals, "There was a subtle message that we [the Administration] need more help from you 
people [Wall Streeters [need more help from you people [Wall Streeters] [on the debt limit]," according to an 
attendee who represents "one of Wall Street top investment banks.  Others have been more direct.  "Rubin is the 
most political secretary we've had in decades, perhaps ever.  He's sacrificed some credibility in order to stay on the 
Clinton team."[sacrificed some credibility in order to stay on the Clinton team."[76] Summing up Wall Street's 
reaction to the March 1, 1996 drop dead date, the Washington Post reports that it "was received in some parts of 
the financial community with slightly less skepticism than a prediction of a Super Bowl victory for the execrable New 
York Jets."[a Super Bowl victory for the execrable New York Jets."[77]

Conclusions

The JEC investigation of the Treasury Department has uncovered what appears to be an Administration preparation 
for gridlock conceived by June, 1995, if not before.  Treasury documents obtained by the JEC reveal that use of the 
trust funds, including the social security trust fund, to evade the debt limit, has been under consideration since early 
last summer.  A meticulously prepared strategy was planned and coordinated with other Administration officials, 
based on the expectation of a prolonged budget stand-off with Congress, at least 4 months before the November 
vetoes. Moreover, the public statements by Administration officials that inaction on the debt limit would lead to 
default were misleading.  As a result, the Administration's standing in the financial community has been severely 
diminished. [[71] "Humbled Prophet," The Economist, November 18, 1995. [[72] "The Markets Don't Lie," The 
Standard, December 4, 1995, 10. [[73] "Rubin Spoke, but Wall Street Heard Wolf " Wash. Post, Jan. 24, 1996. [[74] 
"Rubin Spoke, but Wall Street Heard Wolf " Wash. Post, Jan. 24, 1996. [[75] "Treasury Tax Plan Irks Wall Street 
Executives," Wash. Post, 12/15/96. [[76] "The Markets Don't Lie," The Standard, Dec. 4 1995, 10. [[77] "Rubin 
Spoke, but Wall Street Heard Wolf " Wash. Post, Jan. 24, 1996.

SECTION IV. CONGRESSIONAL RESPONSE

Introduction

Between June of 1940 and the present, the debt limit has been increased 77 times.[increased 77 times.[78] Yet 
today we are faced with a lack of clarification as to what actions the Secretary of Treasury may take when the debt 
ceiling constrains Treasury's ability to borrow. Indeed, there is some controversy over the role of the debt limit. The 
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time seems appropriate to establish clear limits on how Congress' authority to borrow under Article I is to be 
administered by the executive branch.

The immediate concern is, of course, the disinvestment of CSRDF, as well as the disinvestment of the Thrift 
Savings Plan's government securities.  Section II has discussed the legal issues involved in the Secretary's 
declaration of a debt suspension period of one year. However, given Secretary Rubin's action, Congress may wish 
to respond through the legislative arena.  The purpose of this section is to provide an overview for Congress in 
considering such response. [[78] Budget of the United States Government, Historical Tables, Fiscal Year 1996, U.S. 
Government Printing Office, Wash.  D. C., Table 7.3.

Response to Disinvestment of the CSRDF

One response to the disinvestment of the CSRDF, as embodied in H.R. 2621, which was introduced by Chairman 
Bill Archer and passed the House on December 14, 1995, is to not allow disinvestment of any trust funds if the 
primary purpose is to circumvent the debt ceiling rather than pay beneficiaries.  It specifically repeals the 
disinvestment provisions which were used by the Secretary as discussed in Section II.  Under H.R. 2621, 
obligations held by "covered trust funds" (which make up the bulk of the trust fund revenue) could be redeemed in 
order to make current payments to beneficiaries where these payments would not otherwise be paid due to the debt 
limit.  In such a case, the Secretary could issue corresponding debt obligations to the public in order to obtain the 
cash needed to pay beneficiaries.  Notification to Congress of the Secretary's intended action would be required.

Upon notification, the Comptroller General would be required to make a finding that the necessary requirements 
had been met and provide recommendations to each House as the Comptroller considers "necessary and 
appropriated

Section II provides a discussion of the intent of the 1986 amendments to the CSDRF.  The legislative history 
indicates that Congress intended to allow disinvestment in order to ensure payments to beneficiaries could be made 
when the debt limit was binding.  This was in response to the 1985 Treasury actions to prematurely disinvest both 
Social Security and CSDRF securities in order to make room to sell marketable securities to raise the cash for 
benefit payments. The recent disinvestment of the CSDRF was made to circumvent the debt limit and raise cash to 
make general obligation payments.  Passage of H.R. 2621 puts on record the House position that no trust fund 
should be used to generally circumvent the debt limit.  Should it become law then at least one major issue regarding 
the debt limit would be settled.

Another question is should Congress specifically disallow the early disinvestment of trust funds such as occurred in 
1985 in the case of Social Security? As an example, suppose a Social Security payment of $ 25 billion was due on 
March I and that the Treasury was at the debt limit.  A disinvestment of $ 25 billion from the Social Security Trust 
Fund could be made on March 1, but Treasury could not disinvest $ 25 billion on February 25 in order to sell 
marketable securities in the amount of $ 25 billion which would settle on the March I payout date.  One mechanism 
to accomplish this in an indirect fashion would be to prohibit the sale of marketable Treasury securities should a 
trust fund be disinvested.[securities should a trust fund be disinvested.[79] This would effectively prohibit the 
disinvestment of trust funds by eliminating the incentive to do so.

Bright Line Debt Limit

The latter approach leads to a discussion of a bright line debt limit scenario.  One aspect of the current situation has 
been the uncertainty of when Treasury might not be able to make interest payments or redeem obligations as these 
become due.  As discussed in Section III, much hue and cry of impending default was made as late October 
approached, then again as November 15 approached, and now the Secretary of Treasury is ringing alarm bells 
about March 1. The evidence is that there is not, under current statute, a bright line where the Congress is aware 
that if it does not increase the debt limit the Treasury will not be able to meet its financial obligations.

Options to avoid the debt limit
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There are several options that Treasury has used, and may use as the debt limit again becomes binding.  These 
include the followings

(a) Further disinvestment of the Civil Service Retirement Trust Fund

Section II contains a thorough discussion Treasury's ability to pursue this action.  We have just discussed possible 
Congressional response in the context of H.R. 2621.

(b) Disinvestment of other trust funds

In testimony before the House Banking and Financial Services on December 13, 1995, Secretary Rubin stated that 
he did not have authority to disinvest any other of the 189 trust funds.  A General Accounting Office Report of 1985 
stated, in response to the early disinvestment of the Social Security Trust Fund that occurred in 1985: "We 
conclude that, although some of the Secretary's actions appear in retrospect to have been in violation of the 
requirements of the Social Security Act, we cannot say that the Secretary acted unreasonably given the 
extraordinary situation in which he was operating."[given the extraordinary situation in which he was operating."[80] 
Given the uncertainty with regard to how much disinvestment of Social Security and the other trust funds would be 
allowed, if any, in order to provide benefits, Congress may want to provide specific guidance. [[79] Since the trust 
funds would have to be disinvested to make payments to beneficiaries if revenue to the fund is ever less than 
required payments to beneficiaries, the language would have to be crafted to allow disinvestment under these 
circumstances, Otherwise, the assets would have to be held into perpetuity. [[80] Comptroller General of the United 
States, B-221077, December 5, 1985, GAO/HRD-86-45, Washington D.C., Page 1.

The Secretary has disinvested that portion of the Thrift Savings Fund known as the "G Fund".  This is the portion 
held in government securities.  Because these securities mature on a daily basis, the amount that Treasury has 
disinvested has been determined by what is necessary to keep the debt at its limit.  The amount the Secretary 
authorized for disinvestment was $ 21.5 billion.  This action was taken pursuant to a 1987 statute authorizing 
disinvestment of the fund, Even though there is language requiring the restoration of these funds along with 
foregone interest, the net result of disinvestment of this fund to pay general fund obligations is to make the fund less 
secure. If this were not the case, then the credits which replaced the government securities in the fund should be 
counted under the debt limit.  In either case, Congress may wish to rethink the provision allowing the G Fund to be 
disinvested to make ordinary payments of the government.

(c) Delaying Income Tax Refunds

There are approximately $ 90 billion in income tax refunds.  The Internal Revenue Code does not require Treasury 
to refund excess income tax payments until 45 days after the filing deadline.  Even then, Treasury could further 
delay if it makes interest payments on the delayed payment.  There are some macroeconomic problems with 
delaying refunds, for example, disposable income would be lower for the first and second quarters and this could 
result in a short term negative real GDP growth (recession).  Congress may wish to prohibit the delay of income tax 
refunds if its purpose, or primary purpose, is to circumvent the constraints of the debt limit.

(d) Federal Financing Bank Assets

At this time there are slightly more than $ 83 billion in Federal Financing Bank (FFB) assets which are held by 
Treasury.  Some of these assets might be securitized and either sold to the general public or to trust funds.  The 
market might require some time to review the asset package and thus such an action might have to be taken with 
considerable lead time.  In a letter to the Speaker of the House, Secretary Rubin has stated that $ 9 billion of these 
assets can be sold to trust funds.[to trust funds.[80] These include the obligations of the Postal Service and the 
Tennessee Valley Authority.  It is questionable what other assets might be sold from the FFB and not become 
counted against the debt limit.  Again, Congress may wish to either prohibit the sale of assets of the FFB if such 
action is to avoid the debt limit, or it may wish to specify clearly what assets would count against the debt limit and 
under what circumstances. [[81] Letter from Secretary Robert Rubin to The Honorable Newt Gingrich, Speaker of 
the U.S. House of Representatives, January 22, 1996.
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(e) Sale of Gold

Treasury has gold reserves valued at approximately $ 100 billion at market rates.  At present, the U.S. gold 
reserves are pledged as collateral for "gold certificate" loans from the Federal Reserve. This gold, however, is 
valued at the statutory rate of $ 42.22 per ounce.  Treasury would have to raise about $ 1 1 billion in net cash to pay 
the Federal Reserve for the certificates, but this would net cash of more than $ 80 billion.  However, as one Wall 
Street analyst put it: "This is obviously a far-fetched scenario.  Dumping that much gold on the open market is 
clearly out of the question, both because it would be disruptive and because the Treasury would be undercutting 
itself by swamping the market.[swamping the market.[82] There might be some central bank that would be willing to 
swap some of their dollar reserves for gold in an off- market transaction, but the net cash gain would be much less 
than the $ 80 billion. 31 U.S. C.  5116 currently provides for the Secretary of the Treasury to sell gold to the market 
to reduce the debt.  This language might be interpreted to allow selling gold to reduce the debt in order to provide 
room to sell more debt.  If Congress does not wish to allow the sale of the gold stock in order to avoid adding to the 
debt, it should enact specific legislation prohibiting such action.

(f) Use of Foreign Exchange Assets

Prior to the existence of the G Fund in the Thrift Savings Plan, Treasury regularly failed to fully invest the Treasury 
securities held in the Exchange Stabilization Fund when the debt limit became binding. This occurred several times, 
including, according to the Department of Treasury, in 1980, 1984, 1985, 1986, and 1989.  The language of the 
Exchange Stabilization Act would have to be read broadly to allow this, but the precedent exists." Secretary Rubin 
has already announced his intention to disinvest the Exchange Stabilization Fund of $ 3.5 billion U.S. Treasury 
securities.

There are three ways Treasury could use the approximately $ 10 billion worth of Japanese yen and $ 6 billion worth 
of Deutsche marks it has in the Exchange Stabilization Fund: (1) sell them on the open market; (2) sell them directly 
to other central banks; and (3) swap them with the Fed under a warehousing arrangement.  It is unlikely that 
Treasury would dump these holdings on the market, as foreign currency markets can be quite volatile.  There is 
ample precedent for central bank currency swaps.  The Bank of Japan is probably holding more dollars than it 
would like, and the Bundesbank and the U.S. entered into off market trades in both 1991 and 1992.  The problem 
here would be the effect on perception of the dollar's strength by currency traders.  The third option avoids market 
problems, but would make the Fed nervous.  Under a warehousing arrangement, the Treasury would undertake a 
long-term repurchase agreement with the Fed, selling foreign currency to the Fed and buying it back on a forward 
basis.

If the Congress wishes to require that the Exchange Stabilization Fund be used solely for its titled purpose, then it 
should add language specifically stating this intent.

While the ability of Treasury to legally use these methods of creating a grey area of default around the debt ceiling 
ranges from legally certain to highly questionable, there are political and market constraints that also come into 
play.  For example, while it is clearly legal for Treasury to hold income tax refunds until 45 days after the due date of 
the return, economic conditions may preclude such an action.  Should taxpayers become aware of such a strategy, 
political repercussions may be such that this avenue of preserving cash might not be useable.

Congress, could create more of a clear line of when the debt limit is being reached in at least two ways.  One is to 
limit the legal options of the Secretary of Treasury to continue to issue debt once the debt limit is reached and/or to 
limit the sale or exchange of assets to raise cash.  The former would include disallowing disinvestment or 
underinvestment of trust funds, as discussed above. The latter would be to put into effect by specific legislation 
precluding, for example, the sale or transfer of any Treasury assets, including the Federal Financing Bank.  A 
problem with this approach is there may be good reason to allow Treasury to alter its portfolio of assets through 
purchase, sale, and exchange.  A less restrictive policy might allow the sale of assets under certain conditions, or 
preclude the sale only under certain conditions.  The difficulty here is the inability of Congress to foresee what 
conditions may appear in the future, and what innovative ways the Treasury might interpret the statute.  Quite 
possibly, the latter was the case with the 1986 amendments to CSRDF.  A possible solution is to disallow sales, 
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exchanges, or other transferences, the primary purpose of which is to circumvent the debt limit.  This requires 
careful drafting in order to allow normal transactions while at the same time precluding actions that would infringe 
upon Congress' authority over the issuance of debt. [[82] "Debt Ceiling Preview-Part II: Alternative Sources of 
Cash," The Money Market Observer, Wrightson Associates, New York, NY, September 15, 1995, p. 4. [[83] U.S.C.  
5302.

Definition of debt subject to limit

A second option would be to create a more inclusive definition of what constitutes debt subject to limit under Title 
31. Current law captures the vast majority of public debt.  Of the total public debt outstanding of $ 4.988 trillion, $ 
4.899 trillion is subject to the debt limit under Title 31. The problem is that the debt created through disinvestment of 
the trust funds may not qualify as debt under the current definition.  Treasury's position clearly is that the $ 75 billion 
of debt it created through the disinvestment and underinvestment of the CSRDF and the G fund does not count 
against the limit.[limit.[84] The Treasury is eventually required to reinvest these credits and restore any foregone 
interest.  In that sense the credits created through the disinvestment and underinvestment process must eventually 
be paid along with the interest that is accruing on these credits.  It certainly could be within the realm of 
reasonableness to count such obligations under the debt limit.

The negative to this is it would not be possible to disinvest trust funds during a period where the debt limit was 
binding even to cover the situations where a trust fund might be disinvested three days early in order to allow the 
sale of Treasury securities which would settle in time to make payments to beneficiaries.  However, one might also 
argue that the reason for a binding debt limit is precisely to foreclose options.  84 This includes the disinvestment of 
the CSRDF of $ [ 84] This includes the disinvestment of the CSRDF of $ [84] This includes the disinvestment of the 
CSRDF of $ 39,8 billion authorized on November 15, disinvestment of the G Fund of $ 21.5 billion authorized on 
November 15, and underinvestment of the $ 14.5 billion interest payment due the CSRDF on December 29.

Enforcement

An issue which arises, regardless of which method of dealing with prohibiting unauthorized debt issuance by the 
executive branch, is the enforcement mechanism that ought to be provided.  Should ordinary citizens have standing 
to sue for grievance or to pursue temporary restraining orders?  Should members of Congress have standing? 
Whatever enforcement mechanism that is chosen should serve to swiftly correct a violation.  Debt limit arises on 
average last for less than a month.  Any mechanism which would take longer than a week or two to resolve would 
be relatively ineffective.

Flexibility

Another issue is the effect of creating a "bright line" debt limit.  There may be some value in allowing enough 
flexibility to the Secretary to avoid a certain "default," defined as failure to make interest payments on outstanding 
debt.  One way of doing this is to allow the Secretary the authority to manage the cash in times of a debt limit crisis.  
This could be done subject to priorities established by the President in his role as chief executive officer. In this 
way, as the options which have been used, or have suggested could be used, to allow the Secretary to continue to 
issue debt once the debt limit is reached are closed off, the "default" threat is diminished.  Most businesses and 
households would manage their cash when their credit limit has been reached in such a way as to pay their priority 
bills before their other bills.  H.R. 2098 would provide this flexibility.

Legislation such as H.R. 2098, which provides the Secretary with cash management authority brings up two 
obvious issues.  First is whether the executive branch already has this authority.  Second, is whether this may 
provide too much power to the President.  With regard to the first, as with most of the debt ceiling issues that are 
discussed in this report, the area is grey.  An argument can be made that the President already has such authority.  
The basis for this position is that when faced with conflicting statutory requirements, the President is free to resolve 
the conflict in a manner that in his Judgement best serves the national interest.  Thus, if the debt limit statute 
requires him to stay within the debt ceiling and the Anti- Impoundment Act requires him to make payments, he may 
choose which payments to delay.  On the other hand, a 1985 Senate Report states that Treasury is not authorized 
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to decide which payments to make because all appropriations bills stand equal, and thus Treasury must make 
payments on a first-in, first-out basis.[make payments on a first-in, first-out basis.[85] This is the position that 
Secretary Rubin has taken in both written and oral communication with this Congress.  If the current administration 
takes the position that it may not prioritize payments, then regardless of legislative opinions to the contrary, the 
result will be payments on a first-in, first-out basis should the debt limit constrain the government's ability to honor 
obligations. [[85] "Increase of Permanent Public Debt Limit," Senate Finance Committee Report 99-144, 99th 
Congress, September 26, 1985.

The second issue is whether this provides too much power to the executive branch.  Obviously the question of "too 
much" is a political judgement.  However, those who believe that Treasury already has such power should not be 
concerned, as H.R. 2098 is merely clarifying the existing situation.  Given the current confusion, an administration 
could probably assert the power if it wanted to do so.  Second, the executive branch would be able to neither make 
payments not authorized already by Congress, nor delay ad infinitum payments, otherwise it would be impounding 
funds.  A third point is that the alternative, first-in, first-out results in a cash management strategy which is interior to 
what is possible if the chief financial officer is able to make payments according to the priorities of the chief 
executive officer.  Of course, it is possible for the executive branch to choose a cash management strategy which is 
interior to first-in, first-out. The responsibility for such a poor strategy, would of course, fall on the executive branch.

In 1985, Congress allowed the Federal Financing Bank to issue $ 15 billion in securities which did not count against 
the debt limit. While these securities have permanently remained outside the limit, Congress might provide flexibility 
by allowing some debt issuance to not count against the limit on a temporary basis when the debt limit has become 
a binding constraint.  An example would be to allow the sale of securities, the revenue from which is used to make 
payments to beneficiaries, to be exempt from the debt limit for a brief period or until trust fund securities are 
disinvested in a like amount.  This would be to fit the situation described above, where the disinvestment of Social 
Security Trust Fund assets occurs on the date the payments to beneficiaries are due, but new obligations to raise 
the cash for the payments must be issued a few days earlier to allow for a timely settlement date.  This would result 
in a different timing of debt issuance, but would not result in greater total debt.

Debt Ceiling and the Budget

A final point is how the debt ceiling fits into the appropriations process.  Secretary Rubin has argued, citing a 
Congressional Budget Office Study, that the debt limit is an anachronism.  It should either be abandoned or raised 
without question because the debt increases necessary to fund the government are the arithmetic result of prior 
spending and tax decisions of the Congress.

Thus, it is unfair to withhold debt authority from the executive branch when Congress makes the spending decision.

While the above argument has appeal at first blush, one needs to realize that the current Congress makes the 
decision about what the pattern of debt will be in the future.  The current Congress, however, no longer directly 
controls the amount of spending that will occur in the near future.  This is because of the growth of entitlement 
programs.  In 1955, nearly 9/1 0 of the federal budget was discretionary programs.  Today only about 1/3 of the 
budget is discretionary.  Congress can only alter the spending pattern to match its wishes with regard to the time-
path of debt by amending statutes which authorize the entitlement programs.  Although it is true that through budget 
reconciliation Congress does authorize mandatory spending, and can thus make changes, Congress recently 
offered such legislation under the guise of the Balanced Budget Act of 1995.  This legislation was vetoed by the 
President.  Unlike an appropriations bill, which if vetoed results in no spending and no additional debt, a veto of a 
reconciliation bill, or changes in mandatory spending through new authorizing legislation, results in continued 
spending under the old program.  The result is that, in the case of mandatory spending, Congress cannot effect a 
change and alter the time path of debt without the consent of the President, unless it has a two-thirds majority to 
override the President's veto.

Due to the inextricable link between the entitlement programs and the future debt of the federal government, there 
is an inextricable link between the budget bills and the debt limit.  To argue that the debt limit is not to be tied into 
the budget process is to miss this vital point.  Congress's last hold on its authority to borrow money under Article 1, 
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Section 8 is the debt limit.  Because the amount of debt that will be needed in the future is directly related to the 
amount of spending that will occur, the authority to borrow under Section 8 is tied directly to Congress' authority to 
spend under Article 1, Section 9. It is quite appropriate to link budget bills to debt limit increases.

Historically, this has been the case.  Indeed, with the decrease in the share of the budget that is accounted for by 
discretionary spending, the linkage has become ever closer.  In 1993 H.R. 2264 raised the debt limit in the Omnibus 
Budget Reconciliation Act, which included a tax increase of $ 250 billion.  In 1990, H.R. the debt limit increase 
incorporated the Omnibus Reconciliation Act of 1990, which also included large tax increases.  In 1987 and 1985 
the debt limit increases were included in the debate over Gramm-Rudman I and II. In recent years, a clean 
permanent increase in the debt limit simply does not occur.

One obvious solution to this Is to reinstate the ability of Congress to substantially control the appropriations process 
on a year-to-year basis.  Several proposals exist for altering the budget process.  Representative Steve Largent (R-
OK), is leading a task force that will introduce a budget process reform package this Congress. This Budget 
Process Reform Task Force should consider the growth of the non-discretionary part of the budget and its affect on 
the debt as it prepares its legislation.

Conclusions

The Task Force has found that the actions of the Secretary of Treasury have been improvident and have raised 
questions whether he attempted to affect market responses in order to alter the position of Congress on budget 
legislation.  His designation of a debt suspension period of initially twelve months, extended to fourteen months, 
was not within the bounds and intent of the Civil Service Retirement and Disability Trust Fund Act.  The result of this 
designation was the creation of additional debt that was not approved by Congress and thus threatens the 
constitutional separation of power over the borrowing authority of the United States.  Legislation to clarify what 
actions can be taken by the Secretary of Treasury during the time that the debt limit is binding should be enacted.  
In particular, the disinvestment of trust funds should be limited to funding payments to beneficiaries and the cash 
management responsibility of the Secretary should be established.  Finally budget process reform should be 
undertaken with priority given to Congress' enumerated power over the spending and borrowing of the United 
States.

NEWT GINGRICH

6th/Georgia

OFFICE OF THE SPEAKER

UNITED STATES HOUSE OF REPRESENTATIVES

WASHINGTON, D.C.

November 30, 1995

The Honorable Nick Smith

1530 Longworth House Office Building

Washington, D.C. 20515

Dear Mr. Smith:

I would like you to chair a task force to review the Administration's looting of key retirement trust funds, increasing 
America's actual debt by $ 61 billion without the consent of Congress. This justifies a thorough investigation.  Many 
people have serious concerns about the use of these trust funds -- without congressional approval -- for general 
government spending.
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I appreciate your leadership on issues involving the debt limit as we work to achieve a balanced budget.  Your 
research and issue briefings have been very helpful to the leadership and Republican members.

Please advise me of your recommendations for membership on this task force.  I hope you will assist the Majority 
Leader as he coordinates hearings on this issue, and I look forward to seeing the findings of the task force as you 
investigate the disinvestment and under-investment of government trust funds.

Your friend,

Newt Gingrich

Speaker of the House

December 29, 1995

The Honorable Newt Gingrich

Speaker, House of Representatives

H232 Capitol

Washington, D.C. 20515

The Honorable Robert Dole

Majority Leader

U.S. Senate

Washington, D.C. 20510

Dear Mr. Speaker and Majority Leader Dole:

We are concerned about a pattern of actions which infringes upon congressional authority over borrowing and 
spending.  This pattern includes unauthorized use of the Exchange Stabilization Fund to defend the Mexican peso, 
misleading statements regarding default, and excessive use of the disinvestment authority under the Civil Service 
Retirement Trust Fund Act.

Specifically, we are concerned with the decision by the Administration on November 15 to disinvest the Civil Service 
Retirement and Disability Trust Fund (CSRDF).  The way for this action was paved by an opinion of the Office of 
Legal Counsel advising that 5 U.S.C.  8348 should be interpreted to allow the Secretary of the Treasury to make a 
prognostication of how long into the future he may face an unraised debt limit and then to disinvest immediately the 
full amount of all prospective future payments from the fund.

We believe that the OLC opinion is clearly wrong.  The statute plainly envisions that the Secretary determine when 
a "debt issuance suspension period" has come into existence and then authorizes the Secretary to disinvest the 
amount of monthly payments as long as the period lasts and as the payments become due.  Although the OLC 
opinion acknowledges that this is a "plausible" interpretation, it is in fact the only construction that can be squared 
with the statutory language itself.

The statute specifically contemplates that disinvestment occur only when necessary to avoid exceeding the debt 
limit.  Immediate disinvestment of amounts equal to aggregate future payments before they are due does not meet 
this standard.  Moreover, under the definition of "debt issuance suspension period," the contingency that the 
Secretary is called on to assess is the ongoing likelihood that certain further debt issuance will breach the then-
current debt ceiling--which is essentially a computational judgment.  Nothing in the language suggests that the 
Secretary is authorized to assess future contingencies about future debt ceiling changes--when they might occur 
and by how much.  Judgements that are inherently broadly subjective and unknowable.  Finally, OLC's opinion is 
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grossly inconsistent with the purpose of the statute.  That purpose is clearly to protect the CSRDF.  Under OLC's 
interpretation, however, the Secretary is allowed to take action that directly threatens the fund and treats it as a 
piggy bank designed solely to allow an administration to circumvent the debt limit.  This is preposterous.

Even under OLC's opinion, we believe that the disinvestment decision goes too far, It has all the markings of being 
result- oriented and, hence, arbitrary and capricious.

Secretary Rubin has used an interpretation of the 1986 law that appears to be contrary to the whole purpose of the 
statute.  The resulting action could actually weaken the trust fund and in addition it disregards congressional control 
over borrowing.  Our concern is that the Secretary will continue unabated in his actions to usurp the enumerated 
powers of Congress granted under Article 1, Sections 8 and 9 of the U.S. Constitution.

We have spoken to Congressman Nick Smith and other members of the Task Force on the Debt Limit and Misuse 
of the Trust Funds.  We recommended to them the close examination of the Secretary's actions with regard to the 
debt limit in the context of the pattern of behavior mentioned above.  This would include detailed congressional 
questioning of Mr. Rubin on what he is considering in the event the debt limit is not increased by the end of 
January.

We also recommend that legislation be enacted which produces a bright line barrier with regard to what the 
executive branch is authorized to do under the debt ceiling legislation (Second Liberty Bond Act).  Another option 
would be to include all obligations of the federal government under the debt limit.  The task force and other 
members will no doubt consider others.

We hope the Congress takes strong action to enforce the debt ceiling and prevent this kind of cynical legerdemain.

Sincerely [signed [[signed] [signed]

William Barr Edwin Meese

Former Attorneys General of the United States

January 4, 1996

The Honorable Robert E. Rubin

Secretary of the Treasury

Department of the Treasury

Washington, DC 20220

Dear Mr. Secretary:

As former Secretaries of the Treasury, we understand the pressures you confront as a statutory debt limit 
approaches.  During our respective tenures, we were also compelled to take temporary actions in order to preserve 
the credit of the United States.

It now appears that by the beginning of February you will be required to take broader actions, including perhaps 
extraordinary and unprecedented measures, to avoid the effect of the statutory debt limit.  This will be a fateful step, 
and one that could, in our view, raise serious legal, perhaps even constitutional issues.

We believe this moment should be avoided at all costs.  As the principal financial officer of the United States 
Government, you have great credibility within the current Administration.  We urge you to use this influence to move 
the nation toward an agreement on a balanced budget in seven years.  Not only would such an agreement be in 
this country's long-term interests, but it will make the unprecedented steps you are contemplating unnecessary.

Very truly yours [signed [[signed] [signed]
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James A. Baker III Nicholas P. Bundy [[signed]

Donald T. Reagan

TASK FORCE ON THE DEBT LIMIT AND THE MISUSE OF TRUST FUNDS

Activities

December 5: Announcement of Formation of Task Force at Press Conference

December 13: House Banking Committee Hearing with Secretary Rubin

December 20: Task Force Legal Expert Round-table with Former Attorney General and Treasury Officials

January 5: Task Force Meeting with Undersecretary John Hawke and Treasury Officials

January 24: JEC Presentation of Treasury Documents to Staff and Members

February 1: JEC Presentation of Treasury Documents to Public

February 1: Task Force Meeting to Discuss Draft of Report

February 8: House Banking Committee Hearing with Secretary Rubin

February 12: Release of Task Force Report at Press Conference
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Mr. ELLIS. Well, I would just add to that. We have 17 inter-
connection agreements, and they are negotiated one by one and
they are private negotiations under the auspices of the States. In

---- some -of-those-agreements,-Ahe-parties haveiuegQtiated both stand-
ards of performance and even liquidated damages.

But on this point, I will go back to what I said before. We, for
many years, have looked at the whole area of interconnection, par-
ticularly with the number of customers-and that is what I will
call them, carriers-that we have. We have performance standards,
we have capabilities. They can come in and online monitor the
quality of the access. This is an area we get rated by the FCC.
They rate us, all the carriers.

At predivestiture, pre-1984, there could have been arguments,
but this has not been, I submit, in the relatively-well, I will use
8 years-this has not been an area of controversy.

Senator FEINGOLD. Is this the kind of thing you would agree to,
then, as a condition for merger?

Mr. ELLIS. It is absolutely not the kind of thing we would agree
to as a condition for merger. We believe, unquestionably, this merg-
er should be held to the same standard that the AT&T-McCaw
merger was, that the MCI-BT, that the Sprint-I could go down
the whole list, Disney, and so on-the law ought to be the same
for everyone. What I am saying is under the act that was passed
by Congress, that is a matter for private negotiations and it has
worked. We have had 17 agreements with big and small, including
people like Time Warner and MFS. So I am saying the process was
working. The problem has come up because of FCC has gone off
and tried to reregulate the system with a 700-page, single-spaced
order. That is the problem.

Senator FEINGOLD. Mr. Chairman, we will pursue this again an-
other time and I thank you very much for the extra time.

Senator THURMOND. Thank you, gentlemen, for your appearance.
We will now have the second panel come around-Mr. Michael

Salsbury, Mr. William Barr, and Mr. Robert Atkinson. We will give
each of you 5 minutes to make an opening statement, and please
confine it to 5 minutes. You can put your entire statement in the
record.

Mr. Salsbury, you may start.

PANEL CONSISTING OF MICHAEL H. SALSBURY, EXECUTIVE
VICE PRESIDENT AND GENERAL COUNSEL, MCI COMMU-
NICATIONS CORP., WASHINGTON, DC; WILLIAM P. BARR,
SENIOR VICE PRESIDENT AND GENERAL COUNSEL, GTE
CORP., STAMFORD, CT; AND ROBERT C. ATKINSON, SENIOR
VICE PRESIDENT, LEGAL, REGULATORY AND EXTERNAL AF-
FAIRS, TELEPORT COMMUNICATIONS GROUP, INC., STATEN
ISLAND,_NY

STATEMENT OF MICHAEL H. SALSBURY

Mr. SALSBURY. Thank you, Mr. Chairman and members of the
committee. My name is Michael Salsbury and I am executive vice
president and general counsel of MCI Communications Corp. It is
a privilege to testify before this committee today, and permit me
at the outset, Mr. Chairman, to acknowledge the exemplary leader-



ship of members of this committee to ensure that the act recog-
nized the critically important role of the Department of Justice in
protecting and promoting competition in telecommunications mar-
kets.

Development of competition in the long distance industry since
the breakup of the Bell System in 1984 pursuant to the MFJ is an
extraordinary American success story. The changes spurred on by
DOJ and the FCC gave American consumers and businesses mul-
tiple choices for long distance telephone service. Both large and
small entrepreneurial companies now compete vigorously in the
long distance industry.

The long distance cartel referred to by Mr. Young at this point
has more than 500 members, has so far escaped detection by Fed-
eral and State competition authorities, and to date has been visible
only to local exchange monopolists and their paid experts. Since
1984, long distance prices have declined almost 70 percent. Innova-
tive long distance services, such as virtual networks, fax, and the
Internet, have been introduced. Call quality has increased and cus-
tomer service has improved dramatically.

Unfortunately, the MFJ did not address competition in local tele-
phone service markets. These markets remain monopolies domi-
nated by the seven RBOC's and GTE, which provide more than 99
percent of all the local telephone services in their service terri-
tories. Compared to the 42 million times customers changed their
long distance carriers last year, no more than a handful of cus-
tomers could obtain local service from more than one carrier.

Against this background, the intent of the act was, first, to pry
open local telephone markets to competition and to reform and ad-
vance universal service arrangements so as to eliminate the cur-
rent massive subsidy flows; and, second, once local markets were
opened and effectively competitive, to promote further diversity and
choice in long distance by permitting the RBOC's to enter the long
distance market within their regions.

For the act's goals, two things are critically important. First,
Federal and State regulators must implement the act in a manner
consistent with Congress' procompetition intent. The FCC is off to
the right start with its interconnection order issued last month.
Yet, much of the implementation effort lies ahead. Because not one
of the RBOC's or GTE has entered into a single interconnection
agreement that. meets the requirements of the act and the FCC's
rule, the act now requires each State separately to outline those
agreements in lengthy arbitration proceedings. This process will,
no doubt, be further complicated by the appeals from the inter-
connection order filed by each of the RBOC's and GTE.

The second critical factor is DOJ's continuing role in ensuring
that the evolution to competition in local markets does not jeopard-
ize long distance competition either by premature entry of the
RBOC's into the long distance market while they still remain mo-
nopoly power or by combination of RBOC monopolies that can
delay and possibly frustrate development of local competition en-
tirely.

We have met with representatives of the Antitrust Division and
can report that they are preparing to carry out their statutory re-
sponsibilities in reviewing the RBOC applications for long distance



entry. The proposed mergers of Bell Atlantic and NYNEX and of
SBC and Pacific Telesis, however, are very troubling and should be
opposed. If permitted to proceed, these mergers would impede the
development of local competition in each of these RBOC's regions
and would create a substantial likelihood that the resulting mega-
RBOC's would leverage their local monopolies to gain market
power in the long distance market.

Although local telephone service remains a highly concentrated
market, in no instance have RBOC's ever competed with each other
in the provision of regular telephone service. In fairness, in the
past State laws have often prevented that, but the act eliminated
all such legal constraints. With the prospect of increased revenues
and profits from the out-of-region business of their customers
alone, one would expect to see demands for interconnection from
other RBOC's and the beginnings of RBOC competition. After all,
who better to compete in local service markets than the experi-
enced, well-financed companies that have been doing it for 100
years?

Why, for example, wouldn't Bell Atlantic, which provides residen-
tial service to many New York executives, not try to win the tele-
phone service of their businesses away from NYNEX? If Bell Atlan-
tic wasn't interested in New York and SBC wasn't interested in the
business in California, why are they buying these companies? This
is, in fact, the justification Bell Atlantic gave some years ago when
it tried to merge with TCI. At that time, Bell Atlantic's economists
said that the only possible purpose and consequence of the merger
would be to mount a direct competitive challenge across the board
to the incumbent telephone companies, predominantly other BOC's.
They are not saying that now. Why not?

I just might quickly conclude. The reason is that if they go into
the other territories and demand interconnection, the other-if Bell
Atlantic went into NYNEX' territory or if Southwestern Bell went
into Pacific's, then the other companies would retaliate. They
would demand interconnection from the other company and they
would immediately start competing against each other, bringing
local competition that much quicker. The answer to the monopo-
lists' dilemma, Mr. Chairman, was to merge, not compete.

Thank you.
[The prepared statement of Mr. Salsbury follows:]

PREPARED STATEMENT OF MICHAEL H. SALSBURY

EXECUTIVE SUMMARY

It is a privilege to testify before the Committee on the state of competition in the
telecommunications industry following enactment of the Telecommunications Act of
1996. I'd like to acknowledge the exemplary leadership of members of this Commit-
tee to ensure that the new law recognized the critically important role of the De-
partment of Justice (DOJ) in protecting the promoting competition in the tele-
communications marketplace.

MCI is uniquely situated to speak about competition in the industry because more
than 25 years ago we successfully challenged the Bell System monopoly ard brought
competition to the long distance industry. We have experienced first-hand the anti-
competitive shenanigans that an incumbent monopoly can engage in to frustrate
new entrants that are trying to interconnect with its network and compete for cus-
tomers. We know why it so necessary not only to have fair rules of the game but
why you need the referees on the field for enforcement.

The Act holds the potential to spur the same kind of consumer benefits in the mo-
nopoly local market that long distance competition brought. Today, consumers have
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many choices in long distance providers and rates have fallen nearly 70 percent over
the last decade-the same long distance call that cost $1.77 (in 1994 dollars) ten
years ago, would cost less than 58 cents today. The same is not true in the local
telephone market dominated by the seven Regional Bell Operating Companies
(RBOC's) and GTE. Their monopoly power and their ability to act anticompetitively
is why the new rules of the game and the enforcement mechanisms are critical to
realizing the goal of full competition in every telecommunications market. My testi-
mony focuses principally on two areas of concern-the implementation of the Act
and how the proposed RBOC mergers will harm competition.

Seven months after the passage of the Act, little in the local marketplace has
changed. Consumers only have one choice for their local service provider. The in-
cumbent monopolies, while crying that they are facing competition, are doing every-
thing possible to thwart new entrants and kill its development. Within a month of
the Federal Communications Commission's (FCC) issuance of new local competition
rules, the incumbent monopolies have begun an enormous legal battle seeking to
block the implementation of the Act. The monopolists' tactics of stall, disrupt and
delay are exactly why we must have fair rules and good enforcement of the rules
and playing conditions. In the near term, regulation must play its role as a sub-
stitute for competitive processes until true local competition-and market forces-
fully develop.

The FCC is off to a good start in issuing its August 1 local competition rules, but
these rules are only one part of a three part trilogy of necessary reforms. The trilogy
must include: pr

National Local Competition Rules-Adoption of national rules to foster local com-
petition throughout the U.S.

Universal Service Reform-A competitively-neutral universal service plan that in-
creases the number of Americans on the network, provides access to basic and ad-
vanced services, eliminates hidden subsidies, ensures that all players contribute in
an equitable manner and ensures that local service remains affordable in all areas
of the country.

Access Charge Reform-Reform of access charges which currently result in long
distance companies paying nearly half of every dollar to incumbent local monopolies.
These charges are seven times the cost of providing access. Competition will not de-
velop unless these charges reflect the true price of providing access to the incum-
bent's network.

As noted, the Act recognizes DOJ's preeminent role in safeguarding national pro-
competition policies. In this regard, DOJ must critically examine the proposed merg-
ers of Bell Alantic/NYNEX and SBC/PacTel. MIC views these proposed mergers as
inconsistent with the pro-competition intent of the Act and in violation of our na-
tional antitrust principles. These mergers should be opposed. If these RBOC merg-
ers were allowed, our nation would lose two powerful and resourceful competitors,
both of which would likely be new entrants into the local markets now being served
on a monopoly basis by their merger partners. Bell Atlantic-NYNEX would control
25 percent of the nation's access lines to customers and SBC-PacTel would control
21 percent. In other words, two huge monopolies would have bottleneck control of
more than 45 percent of the nation's phone lines. These combined "mega-RBOC's"
would also have a much greater ability to engage in anticompetitive activity if al-
lowed to provide interLATA long distance service in their huge new intraregion
markets because of the large proportion of calls on which they control both ends of
access (i.e., calls that both originate and terminate within the new larger regions).

Assuming that the efforts of incumbent monopolists to thwart it fail, the develop-
ment of local competition promised by the Act, one properly implemented, can
produce the same kinds of consumer benefits that competition in the long distance
market produced following the break-up of the Bell System-and more.

Mr. Chairman, actions taken by the FCC and DOJ in the coming months will in
large part determine whether or not the Act's competitive goals-and the benefits
to consumers that competition brings-are realized. To date, we have seen the
RBOC's going to court, refusing to sign interconnection deals that meet the Act's
competitive checklist, and doing all in their power not only to retain, but in the case
of these proposed mergers, to expand their monopolies. I commend you for your dili-
gence in publicly examining issues and I appreciate this opportunity to appear be-
fore the committee.

Good morning, Mr. Chairman and members of the Committee. My name is Mi-
chael H. Salsbury. I am Executive Vice President and General Counsel of MCI Com-
munications Corporation. It is a privilege to testify before this Committee on the
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state of competition in the telecommunications industry following enactment of the
Telecommunications Act of 1996 (Act).

Permit me at the outset, Mr. Chairman, to acknowledge the exemplary leadership
of members of this Committee to ensure that the new law recognizes the critically
important role of the Department of Justice (DOJ) in protecting and promoting com-
petition in the telecommunications marketplace.

No one can question MCI's long-standing commitment to achieving full and fair
competition in all telecommunications markets. MCI was the pioneer of competition
in the telecommunications industry-first in long distance and now in local tele-
phone markets. MCI has grown from a tiny upstart challenging the Bell System to
an industry leader. In the process, MCI has become a diversified communications
company offering consumers and businesses a' range of services including long dis-
tance, wireless, local access, paging, Internet access, and more. MCI will continue
to provide the innovative services our customers demand, including local telephone
service, but can do so only if the Act is properly implemented and if regulators pre-
vent anticompetitive behavior on the part of incumbent monopolies. In order to be-
come a facilities-based competitor to the incumbent telephone monopolies, MCI cre-
ated a subsidiary, MClmetro. If the right rules are in place and arbitrations with
the Regional Bell Operating Companies (RBOCs) are successful, by early next year,
MCImetro will have grown to operating local switches in 24 markets in 20 states.

INTRODUCTION

For decades, the telecommunications industry was dominated by the former Bell
System monopoly. Twelve years after the break-up of the Bell System, long distance
is a highly competitive market with hundreds of competitors and prices that have
decreased nearly 70 percent. The local telephone markets, however remain monopo-
lies dominated by the seven RBOCs and GTE. The Act holds enormous potential for
bringing competition to these monopoly markets, and while MCI is optimistic that
this historic legislation will achieve that goal, it is far from a foregone conclusion.
Several critical events must occur before that will even b6 possible. My testimony
will focus principally on two areas that require special attention: implementation of
the Act (a "trilogy" of key regulatory decisions) and the proposed RBOC mergers.

First, the Act must be properly implemented by both federal and state regulators
in a way that is consistent with Congress' pro-competition intent. While the Federal
Communications Commission (FCC) if off to the right start with the August 1 re-
lease of its local competition rules, much of the Act's implementation lies ahead. Not
a single state has arbitrated an interconnection agreement pursuant to Section 252
of the Act. Moreover, FCC decisions in two key proceedings--universal service and
access charge reform-are still months away. These two items, together with suc-
cessful implementation of local competition rules, form what the FCC has labeled
a "trilogy" of key decisions needed to launch local competition and preserve long dis-
tance competition. If successfully executed, this trilogy promises to bring lower
prices and innovative telecommunications services to all Americans.

Second, certain pending industry mergers will harm competition and impede
achievement of the Act's goals. The Act opens to competition a $500 billion commu-
nications and information market with exploding growth potential. Many players in
this market, including MCI, have and will form alliances to offer innovative new
products and services and increased geographical reach. We do not assert that such
economic activity should be discouraged. To the contrary, joint ventures and merg-
ers may strengthen competition in the market. Not all mergers, have such beneficial
results.

MCI views the proposed mergers of Bell Atlantic with NYNEX and SBC Commu-
nications (SBC) with Pacific Telesis (PacTel) as inconsistent with the pro-competi-
tion intent of the Act and in violation of our national antitrust principles. These
mergers should be opposed. If these RBOC mergers were allowed, our nation would
lose two powerful and resourceful competitors, both of which would likely be new
entrants into the local markets now being served on a monopoly basis by their
merger partners. Bell Atlantic-NYNEX would control 25 percent of the nation's ac-
cess lines to customers and SBC-PACTel would control 21 percent. In other words,
two huge monopolies would have bottleneck control of more than 45 percent of the
nation's phone lines. These combined "mega-RBOCs" would also have a much great-
er ability to engage in anticompetitive activity if allowed to provide interLATA long
distance service in their huge new intraregion market because of the large propor-
tion of calls on which they control both ends of access (i.e., calls that both originate
and terminate within the new larger regions).

Assuming that the efforts of incumbent monopolists to thwart it fail, the develop-
ment of local competition promised by the Act, once properly implemented, can



produce the same kinds of consumer benefits that competition in the long distance
market produced following the break-up of the Bell System-and more.

LONG DISTANCE COMPETITION BENEFITS THE ECONOMY & CONSUMERS

Mr. Chairman, the development of competition in the long distance industry since
the break-up of the Bell System is an extraordinary American success story. The
changes spurred on by the DOJ and the FCC gave American consumers and busi-
nesses multiple options for long distance telephone service. Both large and small en-
trepreneurial companies now compete vigorously in the long distance industry.I

The development of a highly competitive long distance industry has been a boon
for the U.S. consumer. A 1995 study 2 by Dr. Robert Hall of Stanford University con-

firmed what the world already knew-that long distance competition created hun-
dreds of new businesses as new carriers entered the market, stimulated an unprece-
dented surge in technological innovation, and caused call quality to soar as long dis-
tance companies criss-crossed the nation with fiber optic networks that today com-
prise the Information Superhighway. In addition, and perhaps most importantly,
competition drove real long distanceprices to American consumers down by almost
70 percent between 1985 and 1995. The same long distance call that cost $1.77 (in
1994 dollars) ten years ago, costs less than 58 cents today.

Notwithstanding the facts, the RBOCs argue that the long distance industry is
not competitive. 3 This view appears to be motivated more by a desire to influence
public policy than by a reasoned and impartial evaluation of the facts; it is notori-
ously wrong. Since 1995, while the RBOCs were spreading their propaganda to po-
icy makers, many on Wall Street realized that the firms in the long distance indus-
try were vigorously fighting for market share through price competition, quality im-
provements, and new and innovative service offerings.

FCC figures also demonstrate vigorous long distance industry competition. AT&T
market share measured by revenue slipped almost one percentage point in the first
quarter of 1996 to 55.1 percent, continuing the downward trend from 90 percent at
divestiture in 1984; 67 percent in 1989; and 61 percent in 1993. Measured by traffic
revenue, AT&T's share is now approaching 50 percent.

Change in market share, however, does not tell the whole story. Market share re-
flects only net customer turnover; if AT&T loses a customer to one long distance
competitor but wins one from another, its market share remains the same. The ac-
tual turnover is a more accurate barometer of competition and it demonstrates ex-
treme rivarly-long distance customers changed carriers over 42 million times in
1995, with a faster pace of turnover exhibited in the first quarter of 1996. In addi-
tion, smaller carriers continue to gain an increased share of the market. The FCC
reports that "third tier" carriers have increased their share of the market revenue
fivefold, from less than three percent in 1984 to more than 14 percent in 1995. The
ability of new entrants to rapidly build market share is reflective of an open and
competitive, rather than a non-competitive, market.

In addition to presenting misleading facts on market share in the long distance
industry, the MacAvoy study's core conclusions are based on an analysis of long dis-
tance prices and costs that is totally flawed. According to the study, long di-tance
prices are well above costs and the margin has been increasing over time. The two
fundamental problems with the analysis are its pricing and cost data. There are sev-
eral problems with the pricing analysis. First, it overstates consumer rates by ignor-
ing important residential discount plans-such as the MCI "Sure-Savings," the
AT&T "True Savings," and other discount plans. Second, it makes incorrect calling
pattern assumptions.

It assumes that 85 percent of residential calls are made during the day, which
is flatly incorrect and causes a gross overstatement of average residential prices.
Third, it overstates business rated by ignoring business contract tariffs. Incredibly,
the cost data leaves most of the costs incurred by long distance companies out of
the equation-that analysis excludes billing, promotion, advertising, and most net-

'In Utah and South Carolina, 27 long distance companies provide customized service to con-
sumers and small businesses. In Texas, more than 100 companies offer a variety of long distance
services. More than 70 companies compete in Pennsylvania and Illinois. In California, Michigan,
Ohio, New York, Wisconsin, and Florida, more than 50 long distance companies are today offer-
ing service.

2 Long Distance: Public Benefits from Increased Competition, 1995.
3 The RBOCs are promoting the findings of a book by a paid economic consultant (Paul W.

MacAvoy, The Failure of Antitrust and Regulation to Establish Competition in Markets for Long-
Distance Telephone Services (Cambridge, MA: The MIT & AEI Press, 1996)) which concludes
that the long distance companies have "stabilized" their market shares and have gotten so good
at "signaling" what their prices will be that competition is not effective at lowering prices. Un-
less and until, of course, the RBOCs gain entry into the long distance market.
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work costs. With the data errors corrected, the conclusions reached are the opposite:
long distance prices have fallen dramatically over the last decade and that decline
has outstripped the decline in access charges by a wide margin.

LOCAL TELEPHONE MARKETS ARE STILL DOMINATED BY MONOPOLIES

In marked contrast to the vigorously competitive long distance industry, there
was no meaningful competition in local telephone markets when the Act was signed
into law in February. Until preempted by Section 253 of the Act, local competition
could not exist because most state prohibited competition by law or regulation. The
House Commerce Committee Report noted that "the seven BOCs control over 80
percent of the local telephone network," "the top 10 telephone companies control
over 92 percent of the local telephone network," and "in the large number of mar-
kets for local telephone service there was no instance where any of the top 10 tele-
phone companies compete with one another."' 4 Although a key objective of the Act
is to bring full and open competition to the local market, little has changed in the
last seven months. The $95 billion local telephone market is still dominated by mo-
nopolies.

In any given geographic area, only one company provides the conectivity that al-
lows users to communicate with one another through the telephone. Anyone who
wants telephone service-local or long distance-has to rely on the local telephone
company to provide that conectivity. The RBOCs continue to monopolize both as-
pects of local telephone service in their serving areas: local exchange (calling friends
and family across town) and exchange access (connecting you to your long distance
phone company for long distance calls).

The RBOCs claim tflat they have been facing significant competition for exchange
access traffic. Long distance companies pay about 40 percent of every revenue dollar
for-access. Approximately 99.4 percent of those dollars go to the local telephone mo-
nopolies. Industry-wide, long distance companies' payments to local monopolies last
year exceeded $20 billion. MCI's access payments alone exceeded $5 billion. Com-
pared to the billions of dollars paid to the RBOCs, MCI paid only $25 million-less
than four tenths of one percent-to competitive access providers, or competitive local
exchange carriers (CLECs). Competition in this market is far from a reality. More-
over, the RBOCs continue to experience growth in their access traffic volumes. In
the last three years local telephone company access traffic has grown by more than
seven percent a year. Even in two states where the presence of CLECs would be
most likely to erode local telephone company access business-Illinois and New
York-interstate access traffic growth for Ameritech and NYNEX has been about
the same as the rest of the country.

The tiny pockets of emerging competition, which the RBOCs prefer to show
through a magnifying glass to overstate their importance, do not today provide con-
sumers with choices for local telephone service. Ironically, at the same time the in-
cumbent monopolies are crying "competition," they are doing everything possible to
squelch its development.

Monopoly behavior stifles competition
The RBOCs and GTE are doing everything possible to stifle competition in court,

in the regulatory process, and in the marketplace. Barely a month has passed since
the FCC issued its new local competition rules and the incumbent monopolies have
already initiated a legal battle against the implementation of the Act. GTE and
Southern New England Telephone (SNET) have sought to stay the effective date of
the FCC's local competition rules, arguing that they will be damaged if the rules
take effect. Last week, US WEST, Bell Atlantic, NYNEX, PacTel, and BellSouth pe-
titioned the U.S. Court of Appeals for the District of Columbia to overturn the FCC's
order, as did GTE. SBC filed a similar petition in the Court of Appeals for the Fifth
Circuit in New Orleans. Although MCI believes that the stay applications will fail,
this is yet another example of the incumbent monopolies' attempt to impede the
competition process.

While the Act creates affirmative obligations on the part of the RBOCs to open
their markets to competition, the interconnection agreements that have been signed
between the RBOCs and their potential competitors are few and interim in nature
and with companies interested primarily only in terminating traffic over the
RBOCS' networks. Not one of the agreement addresses of all the local competition
issues that Congress mandated.

The fact is, of the forty or so interconnection agreements that have been nego-
tiated very few even address all fourteen items of the competitive checklist set forth

4 H. Rep. No. 104-204, 104th Cong., 1st Sess., at p. 50 (emphasis added).
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in Section 271 of the Act. Those that do fall short either in the pricing requirements
of the Act, or by requiring certain restrictions on resale or unbundled elements.5

MCI and other new entrants have been forced to sign limited interim agreements
to interconnect with the incumbent monopoly's network. Since these agreements are
deficient, key elements-such as pricing terms for resale of local service-must be
renegotiated. Because negotiations with the RBOCs have led nowhere, MCI and new
competitors are forced to go to arbitration. MCI has filed for arbitration in 28 states.
TCG, MFS and AT&T have all filed petitions requesting arbitration with the
RBOCs.

A competitive marketplace naturally works against such anti-competitive abuses.
When several vendors compete for MCI's business, they are responsive to our needs.
But when MCI and other competitors must still rely on the monopoly RBOCs to
reach our customers, bad things can happen. Consider these two examples:

Bad Faith Dilatory Tactics.-The RBOCs have used delaying tactics since passage
of the Act to stifle competition. In April, we sent each RBOC (and each state com-
mission) our Term Sheet, listing the items we needed from them in order to provide
local service. The RBOCs' response was to refuse to talk to us without a gag order
on the negotiations, forcing us to seek mediation. Recently, with the leadership of
the Michigan Public Service Commission, Ameritech retreated from that position
and has begun to talk to us. But, we spent from March to July without engaging
in any serious pricing negotiations based on their unreasonable insistence on put-
ting MCI under a gag order.

Refusal to Negotiate.-Bell Atlantic has refused to negotiate an interim agreement
in New Jersey, despite agreeing to one in Pennsylvania. While we are ready to begin
service and offer competitive choices to New Jersey customers, our switch there lays
dormant because of Bell Atlantic's refusal to negotiate. Similar inconsistent posi-
tions have been taken in different states by US WEST and GTE. In addition, Bell
Atlantic has refused to provide us with any pricing/costing information unless we
agree not to disclose it to anybody.

Such behavior is not indicative of a competitive market. It represents the tried
and true tactic of a monopolist--deter, disrupt, and delay. It is nothing but a fla-
grant attempt by the RBOCs to preserve their monopolies. If successful, these delay-
ing tactics would mean that consumers would have to wait years for the benefits
local competition will bring: lower prices, more choices and better service. This pro-
monopoly behavior is inimical to the purposes of the Act and demonstrates the im-
portance of regulators, both federal and state, managing the transition to competi-
tion. Before discussing the FCC's challenge in implementing the Act, I'll briefly de-
scribe the "navigational tools" regulators need.

NAVIGATIONAL TOOLS NEEDED TO JUMP START LOCAL COMPETITION

In the months ahead, regulation must play its role as a substitute for market
forces until true competition arrives. Regulatory oversight is needed to ensure that
the proper safeguards are in place dui-ing the transition from a single-provider mo-
nopoly market to a competitive one. Regulators should employ a simple and
straightforward set of navigational aids to set the course toward true competition
in local markets by asking, of each regulatory action: Does it create an environment
that promotes investment and the development of an array of new services? Does
it establish prices that mirror a fully competitive environment? Does it provide vigi-
lant oversight against anti-competitive practices?

These are the navigational aids that will lead to open, competitive markets. En-
forcement measures must be simple, yet allow for decisive and swift action by ag-
grieved parties (presumably new entrants). The measures should not require con-
stant policing or modification and should incorporate incentives and disincentives
for just and reasonable resolution of complaints. They must also allow state and fed-
eral regulators to render fair and unambiguous decisions that may be implemented
without untoward delay or confusion. Vigilant oversight means:

Establishing specific deadlines.-For example, both the new entrant and the in-
cumbent telephone company should know the number of days by which an order for
unbundled network elements must be filled.

Specifying what will-and will not-satisfy the rules.-In other words, ambiguity
in the rules will only serve to delay competition.

5 For example, MFS has signed Section 252 agreements with the following RBOCs: SBC,
Ameritech, NYNEX, and Bell Atlantic. The agreements do address most issues but have short-
comings with respect to specific terms and conditions such as resale (restrictions apply; not
priced based on avoided cost pricing, etc.) or access to network elements.
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Establishing and enforcing easily-calculable penalties for non-compliance. -Parties
should be clear that unacceptable actions will be met with inescapable and severe
reactions. An adjudicatory proceeding boggcd down with questions of intent and mo-
tivation is slow and arduous, which creates an incentive for delay. On the other
hand, easily-applied sanctions that penalize unacceptable and discriminatory behav-
ior will create the appropriate incentives for compliance. For example, pursuant to
the Act, any carrier caught "slamming" will lose any charges that it unlawfully re-
ceived. Similarly, any local competitor that fails to satisfy a customer's order to
change his/her local service provider should also forfeit all charges assessed to the
customer since submission of the order (including access charges). Ineffective en-
forcement in implementing rules will significantly delay local competition.

So far, the FCC has made a good start in its implementation of the Act, but many
challenges lie ahead.

IMPLEMENTATION OF THE ACT: THE CRITICAL REGULATORY "TRILOGY"

Recognizing that the transition from monopoly to competition could not occur
overnight, Congress established a detailed schedule and sequencing of key even'cs
in the Act that, over the next few years, have the potential for unleashing the fill
force of telecommunications competition on the U.S. economy. As Congress provided
and the FCC has recognized, three events-the regulatory "%rilogy-form the cor-
nerstone of future telecommunications policy:

National Local Competition Rules.-Adoption of national rules is needed to foster
local competition throughout the U.S.

Universal Service Reform.-A competitively-neutral universal service plan that in-
creases the number of Americans on the network, that provides affordable local
service as well as access to basic and advanced services, that ensures that all car-
riers contribute on an equitable basis and that eliminates a system of hidden sub-
sidies that are as outmoded as the rotary dial phone is necessary to achieve high
levels of usage while denying monopolies corporate "welfare" payments.

Access Charge Reform.--Cost-based access prices are necessary to achieve the pol-
icy of bringing competition to all telecommunications sectors.

Like any literary trilogy, each part must not only stand on its own strength, but
must also be viewed relative to the whole to be fully understood.
The FCC's national local competition rules

On August 1, the FCC completed its work on part one of this policy trilogy-its
local competition rules. It passed those rules on to the state commissions for imple-
mentation as part of the negotiation and arbitration procedures to open local mar-
kets to new entrants. From MCI's perspective, the steps thus far, while not perfect,
have been largely positive and pro-competitive:

National Rules.-While MCI will have to engage in state-by-state entry negotia-
tions and arbitrations, we now have firm ground beneath our feet in the form of
national rules that define a baseline of local competition requirements. States retain
flexibility to add to the basic rules that the FCC outlined.

Adoption of an Economic Cost Methodology.-A forward-looking economic cost
methodology is the hallmark of a competitive market and this is what the FCC se-
lected. Such a model provides incumbent telephone companies with a reasonable
profit and enables them to recover a share of joint and common costs.

Default Prices.-Even those states that lack resources to evaluate cost studies
right away may jump start local competition. States remain in the "driver's seat"
and can select their own prices consistent with the FCC's cost methodology.

The FCC still faces considerable challenges in completing the next two parts of
the trilogy. In a competitive marketplace, there is no place for guaranteed profits
and unneeded subsidies. Competition in both the local and long distance markets
will be adversely affected if competitors are forced to pay incumbent monopolies out-
rageously inflated access charges that are seven times above the cost. Achieving
competitively-neutral universal service reform and reducing access charges to cost
are two necessary steps in truly moving forward the pro-competition agenda.

The need for universal service reform
Local competition rules will be effective only to the extent that the current system

of local telephone subsidies is made rational, explicit, and available to all competi-
tors.

FCC adoption of competitively-neutral rules to promote competition.---Current uni-
versal service subsidies, which are based on the local telephone company's historical
costs, would protect it from the market discipline on its prices that competition
should provide. As long as the universal service funding mechanism involves sub-
sidies that are internal to the incumbent monopoly, potential competitive providers



of local service-even if more efficient-would find it difficult to compete with the
incumbent.

All carriers must pay into the fund. -Universal service contributions should be
made on an equitable basis by all providers of telecommunications services, based
on their relative revenue shares, net of payments to other carriers. Recovering uni-
versal service support from all carriers would eliminate current incentives for car-
riers to avoid those services that pay for the universal service programs.

Ensure affordability of local service.-A competitive market will, over time, drive
down today's above-cost price of local telephone service to economic cost. Today, the
cost of serving low income consumers and customers in high cost areas likely ex-
ceeds rates that those customers are willing to pay or rates that regulators find ac-
ceptable. The universal service fund subsidies must bridge the "affordability gap"
until competition drives prices sufficiently low. In addition, rates set at economic
cost may be unaffordable for low-income consumers.

The need for access charge reform
As the FCC has recognized in other contexts,6 the RBOCs have the ability and

the incentive to squeeze their competitors by overcharging them for key inputs (i.e.,
access to the local networks to reach customers) that competitors need to originate
and terminate calls. Given the size of the revenue generated from access charges--
long distance company payments exceeded $23 billion in 1995-the RBOCs' incen-
tives to act anticompetitively are significant and undeniable. MCI has filed studies
with the FCC demonstrating that access charges today are approximately seven
times their economic cost. The total interstate switched access charge is now about
three cents per minute for the use of RBOC facilities which, according to Hatfield
Associates, cost less than four-tenths of a cent per minute to provide.

Local access is the most lucrative line of business for the RBOCs, with margins
about three and one-half times more than the long distance industry, helping to
make the RBOCs among the wealthiest corporations in the world. They have the
highest operating cash flow margins of any U.S. industry--greater than oil compa-
nies, electric utilities, and drug companies, and much greater than the long distance
industry. Two companies with second quarter revenues similar to MCI's, GTE and
BellSouth, are twice as profitable as MCI. The other RBOCs' margins are similar.
Why? Because they operate in sheltered monopoly markets. They are rich enough
to invest heavily in foreign telephone markets-and to offer premiums to acquire
each other.

If the RBOCs were allowed to enter the long distance market before the access
charge regime is reformed, the current outrageously high level of access charges
would give them a tremendous-and tremendously unfair-advantage. Competitors
can't be saddled with inflated access charges that subsidize the RBOCs' entry into
long distance if real competition is to be created in local markets and retained in
long distance. Even if an RBOC is required by law to "impute" the above-cost access
payments (as the Act requires of an RBOC long distance affiliate), all the RBOC
is doing is moving the money from its long distance side of the business to the ac-
cess side of its business. The long distance business, to the extent it continues to
rely on over-priced RBOC-provided access, would be imperiled. The only pro-com-
petition solution requires that access charges be reduced to cost immediately. MCI
would much rather give that money to our customers through lower rates than hand
it over to the RBOCs. In fact, MCI has publicly committed to flow access reductions
through to our customers and your constituents.

THE PROPOSED RBOC MERGERS WILL HARM COMPETITION

The recent announcements of two pending RBOC mergers are alarming and ought
to be opposed. By choosing the route of consolidation rather than competition, SBC
and PacTel, and Bell Atlantic and NYNEX provide further compelling evidence of
their ambition to thwart the development of competition in their local monopoly
markets. It is not coincidental that these mergers were announced only two months
after passage of the Act. The new law significantly increased the vulnerability of
each RBOC to competition in its core local markets and permitted each to offer out-
of-region long distance services. That vulnerability and that opportunity created a
clear and present danger that the RBOCs would actually compete with each other
in local markets. Rather than compete in each other's markets, four RBOCs have
announced their plans to consolidate and head off competition.

6 Local Exchange Carriers' Rates, Terms, and Conditions for Expanded Interconnection
Through Virtual Collocation for Special Access and Switched Transport, Report and Order, CC
Docket No. 94-97, Phase 1, 10 FCC Rcd 6403 (1995).



The mergers, if approved, will frustrate local competition. Indeed, the RBOCs spe-
cifically defend the proposed mergers principally on the ground that they will not
reduce current levels of actual competition. 7 The mergers do nothing more than in-
crease the number of local monopoly markets controlled by any single entity and,
they argue, are therefore entirely inoffensive. This view rests on a fundamental mis-
conception of the antitrust laws. Antitrust law is concerned not primarily with the
status of competition now but, rather, with the outlook for competition in the future.
The proper question is not whether the proposed mergers will make the markets
less competitive (they couldn't possibly be), but whether they will stand in the way
of making those markets more competitive.

The mergers should be blocked under section 7 of the Clayton Act
Antitrust law demands a dynamic, not static, analysis to answer such questions.

A forward-looking analysis is especially crucial here because we are at the dawn of
a new telecommunications era. There is no stable historical baseline against which
to measure the likely competitive consequences of the proposed mergers. The rel-
evant markets are characterized by rapid technological change, the dismantling of
regulatory barriers to competition, and the imposition of federal policies specifically
designed to open these markets to competition. Section 7 of the Clayton Act pro-
hibits mergers when there is a reasonable probability that there would be less com--
petition in a given market after a proposed merger than there would be absent the
merger. In MCI's view, this is not a close call. It is extremely likely that local mar-
kets in SBC's, PacTel's, Bell Atlantic's, and NYNEX's regions will see markedly less
competition in the foreseeable future if the mergers are consummated than if they
are blocked. It is our hope and expectation that DOJ will advance the cause of com-
petition, consistent with antitrust law, the 1996 Act and the interests of consumers
nationwide, by moving to block these proposed consolidations.

Numerous factors, alone and collectively, will make realization of the Act's prom-
ise, particularly the development of local competition, substantially more difficult if
the RBOCs are permitted to merge with each other. Briefly stated, the mergers
would have several anti-competitive consequences in telecommunications markets,
including (but not limited to):

Eliminate Key Potential Local Competitors. -Because the merging RBOCs would
be very likely to enter each other's markets absent the proposed mergers, allowing
the mergers will eliminate especially advantaged competitors.

Diminish Opportunities for Non-RBOC Entry.-By eliminating or reducing the
prospects for competitive entry into one RBOC's territory by other RBOCs, the
mergers also reduce the prospects for successful entry by non-RBOCs that would
otherwise benefit from the pathbreaking efforts of the out-of-region RBOCs.

Enhance Opportunity for Anticompetitive RBOC Coordination and Collusion.-The
mergers enhance the ability and incentive for the remaining RBOCs to collude in
a strategy of mutual nonaggression, thereby entrenching existing anti-competitive
market allocation.

Increase Likelihood of RBOC Anticompetitive Harm in Local and Long Distance
Markets.-By capturing a significantly larger share of the access market in the com-
bined regions, two "mega-RBOCs"-possessing bottleneck control of over 45 percent
of the nation's phone lines-would substantially shrink the remaining market avail-
able to potential entrants. In addition, by increasing the number of long distance
calls that originate and terminate entirely in-region, the mergers would enhance the
"mega-RBOCs"' access charge advantage as well as their ability to effect nonprice
discrimination against their long distance rivals, thereby strengthening their posi-
tions in the long distance market and, as a consequence, raising the barriers to suc-
cessful entry into their monopoly local markets.

Elimination of key potential competitors
The mergers substantially reduce potential local competition. But for the mergers,

RBOCs would be particularly likely to enter each other's market. It is essentially
indisputable that Bell Atlantic and NYNEX would enter each other's markets to
compete head-to-head if they were prevented from merging. As Bell Atlantic Chair-
man and CEO Raymond Smith noted noted in an announcement of the proposed
Bell Atlantic acquisition of NYNEX, "[Olur two regions are really one big market,

7 See Joint Application of Pacific Telesis Group and SBC Communications Inc. To the Califor-
nia Public Utilities Commission, April 26, 1996.



with all the major urban areas up and down the east coast and lots of communities
of interest." 8 Wall Street and newspaper analysts concurred. 9

Similarly, SBC's foreign interests and aspirations provide substantial evidence
that SBC was a likely entrant into PacTel's region. SBC's intentions of being a sig-
nificant carrier of international traffic between the U.S. and Latin America and Asia
cannot be achieved without a strong presence in California. Even more significant
is SBC's ownership and control of Telmex, the Mexican telephone monopoly, that
is frustrating efforts of new entrants to compete in Mexico. Because approximately
50 percent of U.S.-Mexico traffic originates and terminates in the combined SBC-
PacTel regions, SBC's control over local markets in both regions would enable it to
foreclose a substantially greater share of the U.S.-Mexico market that it could at
present. An SBC-PacTel merger would solidify Telmex's power against its rivals to
the detriment of U.S., consumers who call Mexico. SBC and PacTel acknowledge
this in their application to the California PUC for approval, describing the Califor-
nia, Texas, Mexico region as a natural community of interest. In order to secure its
control over this community, SBC would be compelled to challenge PacTel in Cali-
fornia if it could not achieve the same result through merger.

The elimination of an RBOC as a competitor is significant given that they posses
unique advantages. In particular, the RBOCs have large advantages in trained per-
sonnel, access to and knowledge of operational support systems, favorable treatment
as large customers of vendors of switches and other telecommunications equipment,
an existing relationships with large corporate customers. In addition to operational,
architectural an experiential factors, the RBOCs enjoy substantial financial advan-
tages over other potential local competitors. As noted earlier, the RBOCs are among
the wealthiest corporations in the world and have the highest cash flow margins of
any U.S. industry.

The RBOCs are not the only firms potentially capable of bringing competition to
local monopoly markets, but they do posses unique resources that, if brought to bear
out-of-region, would have a powerful effect on the development of local competition.
Consumers in all four of these RBOC regions will feel the loss of potential entry
that these mergers entail. These mergers will impede the development of competi-
tion in those local markets; prohibiting them will accelerate it. Under Section 7 of
the Clayton Act, the choice is clear.

Mergers diminish opportunity for non-RBOC local entry
Insofar as the mergers eliminate one potential entrant from each of these four

RBOCs' local markets and increase the likelihood that other RBOCs will forebear
from entering those local markets, they also hamper entry by non-RBOCs by extin-
guishing a crucial source of pro-competitive pressure in each of these markets upon
which those other potential competitors must rely. This is true for several reasons.
First, an RBOC's inside knowledge of local network capabilities and limits gives it
an unusual ability to achieve pro-competitive state regulatory action. Entrants to a
local market are better able to rebut the potentially obstructionist arguments of the
incumbent RBOC before a state PUC if the entrants' rank include another RBOC.

Second, an entering RBOC can be more effective in negotiations with the incum-
bent RBOC than other entrants because it knows that what technical capabilities
the incumbent possesses. This will benefit all new entrants because, under section
252(i) of the Act, all entrants can avail themselves of the terms and conditions of
an agreement made between the incumbent and any one the them. All entrants suf-
fer when the strongest of potential entrants chooses not to enter. Thus, the reduc-
tion of RBOC competitors also dampens the competitive prospects for non-RBOCs.

Mergers enhance opportunity for anticompetitive RBOC coordination and collusion
The proposed mergers enhance the ability and the incentive for the remaining

RBOCs to forbear from entering each other's markets, thereby entrenching and for-
malizing a territorial market allocation that exists as a result of the antitrust con-

s Raymond W. Smith, Merger Announcement, Employee Video Conference (Bell Atlantic Media
Relations Home Page)9 Analysts predicted that "each company's core business would be less susceptible to competi-
tive entry because both Bell Atlantic and NYNEX would have likely been aggressive in attach-
ing each others service territories given the geogrpahic proximity." Dean Witter, Bell Atlantic
to Merge with NYNEX, April 22, 1996 (Guy W. Woodlief); see also Salomon Brother, Bell Atlan-
tic/NYNEX Merger Creates Opportunity, April 22, 1996 (Jack B. Grubman). Press reports were
similar: The April 22 Wall Street Journal reported that "Bell Atlantic and NYNEX * * * serve
adjacent regions and could have turned into each other's worst competitive nightmare. By com-
bining each eliminates a hearty rival * * *." The New York Times, of the same date, observed
that "[A]s NYNEX gazes across the Hudson at the most aggressive Bell company in the country,
merging now probable seems a lot more appealing than the prospect of fighting later."
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sent decree that broke up the Bell System in 1984. Since divestiture, the RBOCs
have carefully avoided competing in one another's core local exchange businesses.
The 1996 Telecommunications Act has, however, eliminated those legal and regu-
latory barriers that may have dissuaded the RBOCs from competing against each
other in the past. There should be a strong presumption here against extending the
anticompetitive effects of this territorial allocation by, in effect, making those alloca-
tions permanent through mergers.

More generally, successful RBOC mutual non-aggression and forbearance from
entry into one another's markets is much more likely with fewer competitors be-
cause coordination is easier.'0 The consequences of retaliation are more severe as
the number of RBOCs decreases. Each has more to lose and an increased incentive
to maintain the status quo. Additional RBOC consolidation, which these mergers
will likely stimulate, further increases the prospects of coordinated territorial alloca-
tion.

Indeed, recent testimony by Bell Atlantic's own experts confirms this point. Alfred
Kahn and William Taylor endorsed Bell Atlantic's proposed merger with TCI largely
on the ground that the resulting entity's plan to bring facilities-based competition
to other RBOCs would provoke the "mutual interpenetration of previously exclusive
market territories" that appeared to be the most promising road to true competi-
tion.1 1 The TCI merger was not consummated and three years later-within two
months of the Act's enactment-Bell Atlantic proposes to merge with another
RBOC, the most likely and formidable rival in its local markets, instead of compet-
ing head-to-head as it had earlier proposed.

Mergers increase likelihood of anticompetitive harm in local and long distance mar-
kets

The entry, upon authorization, of the "mega-RBOCs" into long distance will sig-
nificantly inhibit the development of competition in the local market by shrinking
the amount of access charges potentially available to other would-be entrants. The
merged RBOCs will rely entirely on themselves to provide access to their long dis-
tance services within the merged region. Hence the shift of an important share of
long distance traffic from independent long distance carriers to the RBOCs will re-
duce the potential business available to an independent local carrier. Because access
revenues are such an important part of the local market-more than $23 billion in
1995--the reduced size of the local access market will substantially limit the incen-
tive perceived by the potential entrant to the local market, thereby reducing both
the number of and viability of local competitors. For example, if SBC does not merge
with PacTel, then when SBC seeks to provide long distance service terminating in
PacTel's region, it will shop for the most advantageous access pricing for terminat-
ing traffic. New local entrants that provide access would vigorously compete for
SBC's business. The merger would remove SBC as a customer for those new com-
petitors in PacTel's local market, making entry considerably more difficult.

The mergers solidify the proposed "mega-RBOCs"' power in the local markets by
enhancing the strength they would exercise in the long distance markets if and
when they are authorized to provide interLATA service. Because of its monopoly
control over the bottleneck local loop, such an RBOC will have strong incentives to
engage in non-price discrimination against its long distance rivals. The harm result-
ing from non-price discrimination against MCI and other long distance competitors
were a principal justification for divestiture. 1

2

RBOCs can discriminate in a number of ways; consider a few examples. An RBOC
can refuse or delay interconnection on the basis of unsupported claims of technical
infeasibility. Or an RBOC can provide degraded connections to competitors and se-
lectively provide superior services to their own affiliates. An RBOC can
discriminatorily use sensitive information MCI and others must provide when estab-
lishing new access arrangements. An RBOC can also refuse to develop access modi-
fications we need, or delay such modifications to give its affiliate time to "catch up."
One last example: an RBOC can make available services to its affiliate before re-
leasing similar services to long distance competitors. In a variety of ways that are
both highly effective and difficult for regulators to detect and police, the RBOCs can

"'See, e.g., Hospital Corp. of America v. FTC, 807 F.2d 1381, 1387 (7th Cir. 1986) (Posner,
J.), cert. denied, 481 U.S. 1038 (1987).

1 Kahn & Taylor Affidavit, at para. 22.
'2 See United States v. Western Electric Co., 900 F.2d 283,301 (D.C. Cir. 1990) ("BOC entry

into the interexchange market * * * would of course provide an incentive to deny equal access
and to cross-subsidize if possible"). See also Motion to Vacate, Affidavit of Jeffrey M. Perloff and
Larry Karp (submitted in support of motion to vacate), 9 111 ("The major potential advantage
that the RBOCs have in the long-distance market is through restricting access to other long-
distance carriers.")



and will withhold the cooperation necessary to permit long distance competition to
continue to flourish.

As discussed earlier, the RBOCs can engage in price discrimination against their
long distance rivals as a result of the grossly inflated access charges. Both price and
nonprice advantages are magnified on all long distance calls for which the RBOC
controls the local bottleneck at not just one, but both, ends. The effect on the access
charge advantage is straightforward: it doubles. The only pro-competition solution
requires the reduction of access charges to cost.

MCI estimates indicate that the SBC-PacTel merger would increase the percent-
age of long distance calls that are wholly intra-region for those two carriers by ap-
proximately 20 percent. The proposed Bell Atlantic-NYNEX merger would produce
even greater increases in intra-region traffic. The number of long distance calls orig-
inating and termination in Bell Atlantic's region would increase by nearly one-third
and NYNEX would have about a 50 percent increase.

The mergers' effects on intra-region long distance are significant because the like-
lihood that any given customer will purchase its long distance service from its local
RBOC increases in proportion to the percentage of that customer's long distance
calls on which the RBOC can engage in price and nonprice discrimination at both
ends. The mergers present a distinct threat to competition in the long distance mar-
kets in the Bell Atlantic, NYNEX, SBC, and PacTel regions.

The danger to local competition is even more acute because many customers will
prefer to purchase their local and long distance services from a single carrier. Any
mechanism that enhances the attractiveness of an RBOC's long distance service-
whether or not that mechanism is anti-competitive-will make it harder for new en-
trants to woo the RBOC's customers away for the provision of local service. Insofar
as customers value "one-stop shopping," every long distance customer that an RBOC
captures raises the barrier to entry into the RBOC's local markets. Because those
markets are already monopolies, a merger that increases an RBOC's ability to gain
long distance customers is necessarily anti-competitive.

Each of the factors discussed above will make it more difficult for local competi-
tion to develop. Some will have a more substantial effect than others. Collectively,
all these factors ensure that the mergers would have a profoundly negative effect
on the development of local competitive and risk significant harm to the already
competitive long distance market.

CRITICAL ROLE OF DOJ IN PROMOTING COMPETITION

Mr. Chairman, the FCC's completion of the local competition regulatory "trilogy"
and thorough DOJ scrutiny of pending RBOC mergers are critical to achieving the
Act's goal of fully competitive telecommunications markets. The Act specifically rec-
ognized the appropriateness of DOJ's review of such mergers.

Equally important is DOJ's careful review of RBOC applications to enter the in-
region long distance market under Section 271 of the Act. Premature RBOC entry
would not only harm an already competitive long distance market, but would also
impede the development of local competition. The RBOC's control of access to vir-
tually every business and residential customer in their regions could be leveraged
anticompetitively in both markets.

Before authorizing RBOC entry into the long distance market, the FCC, in con-
sultation with DOJ, must establish that the petitioning RBOC has met the Section
271 competitive "checklist" of market-opening requirements and that the RBOC
faces facilities-based competition for local services to both business and residential
customers. In making its evaluation, Section 271 specifically states that DOJ may
use any standard it considers appropriate and DOJ's evaluation must be accorded
substantial weight by the FCC. As the guardian of our nation's competition policies,
DOJ has the expertise and experience necessary to protect consumers and competi-
tors from the anticompetitive conduct of the RBOC monopolies. MCI again acknowl-
edges the leadership of many members of this Committee for ensuring that the Act
includes an appropriately important role for DOJ.

CONCLUSION

Mr. Chairman and members of the Committee, the Telecommunications Act of
1996 provides an historic framework that may unleash virtually unlimited opportu-
nities for companies to provide new services in environment replete with customer
choice both in features and price. The details of how the framework is implemented,
however, are critical. The result will either pave the road to competition or will pro-
vide an impenetrable roadblock. The FCC must complete the regulatory trilogy and
the DOJ must stand guard against anticompetitive proposed activities.



Last month, the FCC made a good start when it issued the local competitive rules.
Early next year, it will complete the trilogy by issuing regulations implementing
needed reforms on universal service and on access charges. The Act calls for a com-
petitively neutral universal service mechanism. The subsidies that all competitors
will pay to this fund must be equitable and explicit and must be coupled and reform
of the existing access charge system which presently requires some potential com-
petitors to pay charges that are seven times above the RBOC's actual cost. Both of
these rulemakings are critical to ensure that no one player in the marketplace-es-
pecially an incumbent monopoly-is at a significant, unfair advantage to its rivals.

Of equal importance, the DOJ must continue to play its traditional role as the
guardian against anticompetitive economic activities in this country. The members
of this Committee are to be commended for insisting that the final legislation in-
cluded an important and appropriate role for the DOJ in reviewing RBOC entry ap-
plications. Together with the DOJ's long-standing antitrust role, this is critical to
ensuring that competition in the telecommunication field will flourish. Proposed mo-
nopoly mergers, such as those envisioned by Bell Atlantic and NYNEX and SBC and
PacTel are the antithesis of competitive that the legislation envisioned. The Act did
not envision the growth and consolidation of existing monopolies, but rather the
opening of monopoly markets.

Mr. Chairman, I appreciate having the opportunity to testify today. I applaud the
Committee for its attention to and oversight of these important competition issues.

Senator THURMOND. Mr. Barr.

STATEMENT OF WILLIAM P. BARR

Mr. BARR. Thank you, Mr. Chairman. I am privileged to appear
here today before the committee. As you know, I represent GTE
Corp., and in a way we don't have a dog in this fight because we
are not involved in a merger. We are a local exchange company. V o
are not part of the Bell group. We operate in 28 States, and after
the legislation has passed we have now started offering long dis-
tance. We are in 20 States offering long distance, adding 6,000 cus-
tomers a day to that line of business.

In addition, we have filed to compete against other LECs. In
Texas, we have filed to compete against Southwestern Bell. In Cali-
fornia, we have filed to compete against PacTel, and we have filed
to compete in Virginia and Pennsylvania against Bell Atlantic. So
from a narrow business perspective, it is not in GTE's interest to
see these two mergers occur, to the extent that they create more
formidable competitors for us. But we are not here to plead a spe-
cial case and try to derail potential competitors. What we are try-
ing to do is help this committee's assessment of the antitrust impli-
cations of these mergers.

I see no basis for concern from an antitrust standpoint. Clearly,
as far as the local exchange is concerned, the proper analysis is for
potential competitors, and I have heard the four companies in-
volved saying they did not have plans and I take them at face
value, and certainly the Justice Department will review the docu-
mentation. But even that is not the critical issue. The critical issue
is whether or not they are singularly suited and uniquely qualified
to be the principal competition of each other, and that clearly is not
met.

The test really is, does the prospect of developing competition up
in NYNEX's market rest really on the shoulders of Bell Atlantic,
and to suggest that it does is simply nonsense. It has no bearing
in the real wold. There are numerous existing entrants already
and there are numerous potential entrants that pose a far greater
competition threat to NYNEX and Bell Atlantic than those two
companies do, and the same with respect to SBC.



As far as the interLATA market is concerned, the argument real-
ly is another dusted-off version of the antiquated bottleneck argu-
ment that somehow they will unfairly leverage their position in the
local market- to gain advantage in interLATA. Let me just say that
now that we have equal access in effect, now that we do have
emerging competition, and now, on top of those things, that we
have a 14-point checklist that the RBOC's have to meet before they
are allowed into long distance, that argument of the bottleneck
really evaporates. We are not talking about a bottleneck anymore.

Let me just say that there has been some skepticism about
whether or not there is actual competition in the local market, and
I would like to use Senator Leahy's example because I think it real-
ly offers a very good illustration.

The fact is, Senator, here on Capitol Hill you do have a choice
of what phone to use. I was very amused that Mr. Ebbers was sit-
ting here acting as if there was no local competition. This is a very
profitable center here, Capitol Hill. You can imagine all the calls
that are made from here. Well, the fact is Bell Atlantic doesn't
serve it. It was taken away by MFS. It is being served by a CAP.
That is where the margin is, that is where the competition is.

Now, up in Vermont, I don't know for a fact, but I would bet that
you are being subsidized, that the money you pay every month for
local phone service is not covering the cost. The person who is pick-
ing up the difference is a business in Vermont, such as Ben and
Jerry's, and I bet you right now Ben and Jerry's has a choice and
I bet you there are CAP's and they are trying to get Ben and Jer-
ry's business. No one is interested in your business, Senator, be-
cause you are not paying costs.

Senator LEAHY. Both Ben and Jerry can afford it a lot better
than I can. [Laughter.]

Mr. BARR. OK. Let me just say that I think the overall point
shouldn't be lost. I think we are in a time Ararp, and my overarch-
ing concern about how you are looking at telecom deals is don't get
locked in the mindframe of 1984 and the theoretical problems that
were identified then. Look at what is happening today, and, I
think, when you see what the FCC order, it jis a radical overturning
of what Congress tried to do in the Telecommunications Act.

What it does is it says that-where Congress said that when peo-
ple come in and try to set up competition and set up facilities and
they want to piece together a network, they have to pay the cost
to the incumbent facility-based LEC, the FCC has come along and
said, no, you are able to pay a very deep discount, more than 40
percent, for their facilities. This really converts the local exchange
company into a wholesale platform, and when you look at who is
going to be powerful in the game of packaging services that are es-
sentially bought from a wholesale provider and labeling them, it is
the companies with the brand names and the customers, and those
companies are the IXE's principally right now.

With that, I will stop my prepared remarks.
[The prepared statement of Mr. Barr follows:]

PREPARED STATEMENT OF WILLIAM P. BARR

I appreciate the opportunity to offer my views on the important topic before this
Committee today, and I thank Chairman Hatch and the other members of the Com-
inittee for inviting me to appear.



Let me begin by noting that GTE currently provides wireline local exchange serv-
ice in 28 States and wireless service in 16 States. The States that GTE serves in-
cludes States that will be part of the combined Bell Atlantic-NYNEX region, States
that will be part of the combined SBC-Pacific region, and local service areas in
which LDDS Worldcom-MFS is or will be competing. Presumably, these mergers are
being undertaken because the merging parties believe that they will garner effi-
ciencies from merging. To the extent that the mergers make them more effective
competitors, it is not in GTE's interest to welcome any of these three mergers. The
question being addressed by this Committee, though, is whether any of these merg-
ers presents serious antitrust concerns, and, as the general observations that I will
outline indicate, I believe that it is clear that they do not present any such concerns.

I have four general-and interrelated-observations that I believe ought to inform
antitrust analysis in the telecommunications industry today:

1. In many places, and especially in key markets, the so-called local bottleneck,
on which so much of antitrust regulation of local exchange carriers was premised,
has been opened up wide. In enacting the landmark Telecommunications Act of
1996, Congress recognized what the marketplace has shown: the local exchange
market is, in many places, no longer characterized by the economics of natural mo-
nopoly. In other words, competing local carriers can profitably enter the market and
provide services to the consumer. Therefore, the traditional antitrust concern that
a local exchange carrier might leverage its power in the local exchange market into
other product markets has been dramatically lessened.

2. In addition to actual new entrants in the local marketplace, there is a legion
of powerful potential new entrants, including those entities currently operating as
interexchange carriers, competitive access providers, and wireless providers. In
short, an incumbent LEC serving an attractive service area faces a broad array of
competitive threats. While an adjacent LEC-that is, a LEC serving an adjacent
service area-may also be a potential entrant, there is no reason to believe that
such a LEC has any significant overall advantage over other entrants, and there
is therefore no reason to believe that the competitive threat from that adjacent
LEC's actual or potential entry will significantly affect the development of competi-
tion.

3. Local exchange carriers are subject to pervasive regulation by both the FCC
and state public utilities commissions. Such regulation is more than adequate to
prevent and detect any anticompetitive abuses by local exchange carriers. Indeed,
the real danger to competition is that excessive, onerous regulation will prevent in-
cumbent local exchange carriers from competing on a level playing field with the
new entrants. The Federal Communications Commission's recent rules purporting
to implement the Telecommunications Act of 1996 highlight this danger. Contrary
to the pro-comeptitive, deregulatory intent of Congress in enacting the Act, the 668
pages and 3,276 footnotes of the FCC's First Report and Order require incumbent
LECs to subsidize their competitors through below-cost pricing and force incumbent
LECs to operate their networks for the benefit of competitors. Under the FCC's sys-
tem, it make no sense for any competitor to develop its own network. Instead of real
competition that spurs investment, creates jobs, and improves services, the end re-
sult of the FCC's rules will be a scheme of contrived "Potemkin competition" in
which so-called competitors merely rebrand services purchased below-cost from a se-
verely handicapped incumbent LEC and create the false appearance of competition.

4. Recent academic research strongly indicates that the long-distance market is
currently characterized by oligopolistic pricing by the three leading interexchange
carriers (AT&T, MCI, and Sprint). To the extent that any merger increases the pros-
pect for vigorous competition in the long-di3tance market in the long run, it ought
to be viewed very favorably by antitrust authorities.

What all of these observations together suggest is that the proper role of antitrust
with respect to mergers and acquisitions of local exchange carriers will be a limited
one. Such transactions will not typically present any serious antitrust concerns, and
one ought especially to be highly skeptical when such concerns are voiced by power-
ful industry competitors.

Senator THURMOND. We will be glad to hear from you, Mr. Atkin-
son.

STATEMENT OF ROBERT C. ATKINSON

Mr. ATKINSON. Thank you, Senator Thurmond and Senator
Leahy. Teleport Communications Group [TCG] is pleased to testify



today on the impact of mergers of Bell operating companies on local
exchange competition.

As background, TCG is the Nation's leading competitive local ex-
change carrier, or CLEC. We operate in California in competition
with Pacific Telesis, in Texas and Missouri in competition vith
Southwestern Bell, and in most of the States in the NYNEX and
Bell Atlantic regions. From 10 years of experience, we draw the fol-
lowing conclusions about these mergers.

The BOC mergers, we believe, will cause chaos, confusion, and
distraction within the resulting Big Bell, leading to substantially
worse operational performance by that Big Bell. In particular, serv-
ice intervals, quality and reliability are likely to deteriorate sub-
stantially, at least for a number of years. This will be terrible for
all consumers.

Ironically, because BOC's will continue to control unique essen-
tial services and facilities for the foreseeable future, CLEC's are be-
coming more dependent on the performance of the BOC as they
grow and expand. Consumers hold CLEC's accountable when a
BOC service or facility used by the CLEC fails. Consequently, a
substantial deterioration of a Big Bell's operational performance
will increase a CLEC's costs, hurt its reputation, and impair the
CLEC's ability to compete effectively and to provide consumers
with an alternative to the Big Bell's poor retail services.

The Telecommunications Act requires a BOC to provide competi-
tors with performance quality no worse than it provides to itself,
but this is not a competitive safeguard if the BOC's quality is dete-
riorating. Moreover, traditional regulatory processes have proven to
be very inadequate for encouraging BOC's to provide high-quality
services to competitors.

CLEC's and consumers should not be dragged down if the Big
Bell's performance goes down. Therefore, as a minimum, BOC
mergers should be conditioned on the Big Bell maintaining oper-
ational performance for CLEC interconnections at levels no worse
than today's mediocre performance. Of course, a condition requiring
steadily improving BOC performance in providing interconnections
would promote better service to consumers and more effective com-
petition.

BOC's must be subject to swift, certain and substantial penalties
for imposing poor performance on their competitors. A BOC that
does not expect its service to deteriorate as a result of the merger
should not object to a condition requiring only the status quo. But
opposition to such a condition implies that the Big Bell expects its
performance to deteriorate or that it intends to use its control of
essential monopoly network elements to competitively disadvantage
CLEC's. Alleged consumer benefits of BOC mergers cannot occur so
long as CLEC's are subject to anticompetitive behavior on the part
of the Big Bell. The existing monopoly will simply become further
entrenched if a Big Bell is permitted to control its competitor's
service quality and costs.

Thank you for allowing me to make these brief remarks and I
look forward to responding to your questions.

[The prepared statement of Mr. Atkinson follows:]

40-670 97-3
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PREPARED STATEMENT OF ROBERT C. ATKINSON

Good morning Chairman Hatch and members of the committee. TCG is pleased
to testify today on the key subject of mergers and competition. I am Bob Atkinson,
TCG's Senior Vice President for Legal, Regulatory and External Affairs. TCG is the
nation's leading competitive local exchange carrier, serving 51 major markets with
state-of-the art fiber optic backbone networks supplemented by wireless facilities.
We provide local exchange access services to long distance carriers, intra-LATA toll
service, and switched local exchange services. We do business in California in com-
petition with Pacific Telesis, in Texas and Missouri in competition with Southwest-
ern Bell, and in most of the states in NYNEX and Bell Atlantic's regions.

My message is very simple. Mergers are desirable if consumer benefits result.
Mergers of two giant telecommunications companies each having 99% of their mar-
ket are not likely to benefit consumers so long as the relevant markets remain mo-
nopolized.

TCG is a company that has begun to "demonopolize" the markets of every Bell
Operating Company (BOC). TCG can do this quickly if the BOCs-and especially
any merged BOCs-are compelled to treat TCG in a pro-competitive manner, all the
time, forever. The way to assure this was explicitly recognized in the Telecommuni-
cations Act of 1996: The incumbent local exchange carriers, who must now inter-
connect with their competitors, must treat their competitors at least as well as they
treat themselves. [Sec. 251(c)(2)(C)]'. TCG therefore believes that any BOC merger
should be conditioned on the observance by the BOCs of explicit performance stand-
ards in making their essential facilities available to competitors. The standards
must have teeth in them, so that the BOCs will have the financial incentives to
achieve them.

The proposed mergers of Bell Atlantic with NYNEX and Pacific Telesis with SBC,
like any mergers of huge corporations, initially are going to create chaos in those
corporations. There can be no doubt that the BOCs will be distracted from their
daily operations as they blend their disparate corporate cultures, operation support
systems, billing systems, etc. Inevitably following a restructuring of such magnitude,
employees will be focussed on internal concerns. In a truly competitive market, TCG
might in fact be advantaged by the resulting chaos, to the extent that it will dimin-
ish our rivals' ability to provide good local exchange and exchange access service to
its customers. But, the local telecommunications markets are not fully competitive,
and one consequence of chaos within the BOCs could be very damaging to TCG: It
will make it even more difficult for the huge entity of the merged BOCs--I'll call
them the "Big Bells"-to provide good service to TCG.

I know this will be a problem post merger, because it is a problem now. TCG al-
ready has had years of bad experience in interconnecting with BOCs, particularly
NYNEX and SBC. They fail to turn up circuits on time, they fail to complete con-
struction on time, they fail to deal with trouble reports on time.2 I believe that
BOCs post merger, will be even less likely to make it easy for their competitors to
obtain from them in a timely fashion the essential network facilities the competitors
must have in order to compete with them. The potential harm to TCG caused by
such failure is greater as TCG expands its switched business.

Contrary to what you might expect, this expansion, which requires the inter-
connection of more and more TCG facilities with BOC facilities, will for a transition
period make all supposedly competitive local exchange carriers more, not less, de-
pendent on BOC service quality. The technology and capabilities of incumbent LECs
will become more, not less, critical to TCG. When a BOC fails to turn up a circuit,
TCG customers blames TCG, not the BOC. The chain of telecommunications service
in our world of interconnected networks ir only as strong as its weakest link. TCG
backs it reputation as the carrier with the highest possible service quality by mone-
tary guarantees to our customers-if our service quality falls below the standard we
promise, we don't charge the customer. If the BOC link in the chain fails, TCG suf-
fers financially and our reputation can also be impaired.

The BOCs' ability to raise their rivals' costs through delay and error is the great-
est threat to full competition in the local exchange market. This may be intentional,
or it may be accidental, but whatever the cause, the effect is anticompetitive. This
ability is not constrained at all now. Although TCG has complained to both state

IAn incumbent LEC has the "duty to provide, for the facilities and equipment of any request-
ing telecommunications carrier, interconnection that is at least equal in quality to that provided
by the local exchange carrier to itself or to any subsidiary, affiliate, or any other party to which
the carrier provides interconnection * * *"

2 For example, Between March 1996 and July 1996, despite assurances from NYNEX that per.
formance would improve, it did not. Of the six performance measures that TCG monitors quar.
terly, all but one were rated Unacceptable, compared to objectives set by TCG and NYNEX.



and federal regulators, the plain fact is that regulators, given the procedures they
are legally required to follow, cannot fix TCG's problems quickly enough to mitigate
all the harm that a BOC can cause TCG. Since Big Bells will have a much, much
larger pie at stake,3 after the proposed mergers, their incentive to continue dilatory
behavior and foist inefficiencies on their competitors can only increase.

Interconnection agreements between BOCs and competitive local exchange car-
riers may provide such safeguards, but the BOCs, once they have merged, and once
they have achieved entry into the interLATA market, will lack any incentive to
honor the agreements. SBC, Pacific Telesis, NYNEX and Bell Atlantic know from
experience, that the traditional regulatory process is completely ineffective when it
comes to compelling them to treat competitors fairly. Thus, it is clear that the BOC
mergers must be subject to a reasonable safeguard outside the traditional regulatory
process to prevent such anticompetitive conduct.

The merging BOCs should enter into a Consent Decree providing for significant
performance standards, together with meaningful penalties for their failure to meet
the standards. The BOC must, by the intent of Congress, offer and interconnecting
local exchange carrier service quality at least as good as what it offers itself. As re-
quired by the FCC ruling in Docket 96-98, standards assuring high quality in inter-
connection and interoperability must be referenced to the internal standards of the
BOC. They must be subject to objective measurement.

Because we believe that the disruptions of the mergers will cause the BOCs' own
internal performance to deteriorate, it is not good enough to reference the internal
standards of the Big Bell after the merger. Rather, at least the standard realized
prior to the filing of the Hart-Scott-Rodino request should be provided to TCG. Then
Big Bell's service to TCG can't get worse, post merger, if the internal reference
standards of Big Bell get worse. When Big Bell's service quality improves above that
pre-merger level, TCG and all other interconnecting local carriers should receive the
same quality.

If the BOCs claim, as they are now doing in the context of negotiations with TCG,
that they have no such internal standards, then they have to develop them. The
BOCs do have standards for service to their customers, and since the Act also re-
quires that the quality of service offered CLECs must also be at least as good as
what it offers any other carrier or any customer, they can adapt those to their inter-
nal practices as well.

But a standard is meaningless if failure to meet it results in a slap on the wrist.
We have seen how ineffectual public utility commissions' fines for poor retail service
have been: the BOCs pay the penalty, and make another promise, but service
doesn't get any better. The same behavior cannot be allowed with respect to peer
carrier service, for the result would be to curtail the opportunity for the peer car-
riers like TCG to protect the public from monopoly abuse by developing alternative
networks and service offerings. Thus, a BOC or a Big Bell must face a hefty penalty
if it fails to meet its performance standard. The penalty amount should grow larger
for each incidence of the same failure. A Big Bell should be subject to at least twice
the penalty of either of the merging BOCs would have been subject to, to reflect the
greater value to Big Bell of impairing rivals' service over a much larger territory.

I have attached an illustrative list of minimum standards that TCG believes to
be reasonable and appropriate.

How could a company of good intention object to this proposal? If the Big Bell-
or any BOC, for that matter-intends to live up to the requirements of the Tele-
communications Act, it should have no difficulty in committing to strict performance
standards. If the Big Bell intends to meet the standards, and intends to incent its
employees so that they will treat competitors as well as they treat themselves or
other customers, the Big Bell should be perfectly willing to enter into such a Con-
sent Decree. And if a Big Bell opposes tough performance standards in a Consent
Decree, doesn't that show the Big Bell's intent to use its control of essential monop-
oly network elements to competitively disadvantage its peer local exchange carriers?

Mr. Chairman, I have only one other suggested condition for any BOC mergers.
As a threshold matter, all of the conditions required by the Act for BOC entry into
the interLATA market should be satisfied before a merger is approved. The Section
271 requirements speak the Congressional intent that BOCs not be allowed to ex-
pand vertically until local markets are arguably open to competition. The BOC
mergers are in essence vertical expansions from a geographical standpoint.

3 To put the size of the proposed Big Bells into perspective, consider that Bell Atlantic and
NYNEX will have, in local telecommunications alone, approximately 40 million access lines, rev-
enues of nearly $24 billion-apparoximately 25% of the approximately $100 billion national rev-
enues from local telecommunications-and EBITDA of over $11 billion.



In conclusion, TCG is entering new markets. We are adding switches at an im-
pressive clip. We have signed interconnection agreements-pursuant to the Tele-
communications Act of 1996--with two of the BOCs that are subjects of proposed
mergers: NYNEX in New York, and Pacific Telesis. (Notably, however, the merger
partner of each of these BOCs has been totally unwilling to enter into a negotiated
agreement.) By November 8 we will have a negotiated or arbitrated agreements
with all of the BOCs. Thereafter, TCG will be able to plan ahead with better knowl-
edge of its monetary costs for interconnection and for use of BOC or merged BOC
network elements. But, TCG should not have to plan for the costs of substandard
performance quality in providing those essential functions and capabilities.

Thank you for the opportunity to present TCG's view.

A77ACHMENT I.-INTERCONNECTION PERFORMANCE MONITORING

(For illustrative purposes only)

For each type of facility, Performance Standards should be set for:

Installation
Number of Installs
Time taken for Install
Percent on time

Quality of Service
Number of Failures
Percent Availability
Mean Time to Repair

Grade of Service
Bit Error Rate
Blocking Rate

ATTACHMENT 2.-SUMMARY OF NYNEX PERFORMANCE FOR TCG (JAN. 1994-MARCH, 1996)

Three Examples of "Report Cards" maintained by TCG to measure the perform-
ance quality of the BOCs with whom TCG interconnects:

Private Line Percent Availability-Declined;
Private Line Failure Rate-Increased;
Mean Time to Repair-Increased.

In addition to the above, performance measures in TCG's current report card are:
Scheduled Dispatches for Repair;
Pro-Active Status Updates when Outages Occur;
Service Improvement Plan;
Escalation Call Backs.

Senator THURMOND. Thank you very much. We thank all of you
for coming.

Now, we will ask questions and each Senator will have 7 min-
utes.

Would each of you please give us your views on concerns raised
about whether effective local competition will ever develop for busi-
ness and residential customers, despite the best efforts of the Con-
gress?

Mr. SALSBURY. Senator, I do believe that effective local competi-
tion will develop, first, for businesses and then for residential cus-
tomers. I think it took about 10 years in the long distance industry.
It probably will take a similar time in the local industry, maybe
shorter because of some technological innovations that are coming
along, but I do believe it will enter.

It is a fantastically lucrative market right now. If you compare
the local market, which is around $100 billion in revenues and
about a 50-percent profit margin, to the long distance market,
which is smaller and about $75 or $80 billion and only has about
a 15-percent profit margin, we look forward to entering it and we
want to do it as quickly as we can.



Senator THURMOND. Mr. Barr.
Mr. BARR. Mr. Chairman, prior to the enactment of the Telecom

Act, the main inhibition, I think, were the built-in subsidies. There
is competition for business traffic. There won't be substantial com-
petition for residential traffic until there is rebalancing of rates.
Congress' law, I think, did promise substantial competition, or ac-
celerating competition across the board, but I think it has been
sabotaged by the FCC.

My concern is that what you will see develop in the local market
is the incumbent LEC relegated to a wholesaler, unable to compete
as a retailer because they have to provide every service, every effi-
ciency they gain at a very substantial discount below cost. Then
what will happen is the IXEs, who are essentially in a oligopolistic
market at this point, can use their power to come in and replicate
that in the local loop and this is how it will occur.

We have to remember that AT&T, for example, has more cus-
tomers than the RBOC's combined. This isn't like MCI trying to
scratch its way into AT&T's business. These customers are si ting
there inside each RBOC's territory, and my concern is that when
they are able to have the brand name that they do, which is a leg-
acy of the monopoly in the first place, and they are able to retail
facilities at a substantial discount below cost, they are going to be
able to seize market share really based on that market power that
they have developed as a result of their prior monopoly and bt;-.
cause of their position in the long distance market.

Senator THURMOND. Mr. Atkinson.
Mr. ATKINSON. Thank you, Senator. I think you have to distin-

guish between res-ale competition and facilities-based competition.
I think it is clear that in the immediate future you will see lots of
resale competition, but that is pretty illusory kind of competition
because a reseller who is simply just reselling the incumbent
RBOC's services has effectively become a sales agent for the RBOC,
not a competitor.

Facilities-based competition, on the other hand, is what leads to
the substantial consumer benefits of competition because that is
what really puts pressure on the incumbent. The development of
facilities-based local exchange competition is going to take quite a
few years simply because it takes a long time to deploy facilities
ubiquitously up and down every street in every community across
the country.

Nevertheless, I am quite optimistic that even the facilities-based
local exchange competition will develop, but that will be perhaps aslong as a decade from now. In the meantime, I think policymakers
particularly have to be not misled by the apparent resale competi-
tion and mistake that resale competition for facilities-based com-
petition.

Senator THURMOND. Mr. Salsbury, what similarities or dif-
ferences do you see between MCI's early efforts to break into the
monopoly long distance market and your current efforts to break
into monopoly local markets?

Mr. SALSBURY. Well, right off the bat, Senator, I can see I have
a lot more enemies than I did before. I only had one before. I think
the big difference is that we were able, once the MFJ came about,
to confront a dominant supplier that had no underlying physical



reason for its dominance. In other words, AT&T had a market
share in excess of 90 percent, but it was not because of the facili-
ties or anything else that they owned and it was relatively simple
to replicate the network that AT&T had. It took a number of years
and a lot of money, but there were not any real barriers to doing
that.

This situation where we confront in the local business companies
that are well entrenched, that have a far higher asset base and in-
vestment than AT&T did-it is very difficult to replicate any of
their facilities. It often entails digging up streets and it takes a lot
of time and a lot of money, and we have an entrenched group of
monopolists that are very opposed to that competition.

I smiled when I heard Mr. Barr twice talk about we are trying
to relegate them to the role of wholesalers. I don't really know
what he thinks happens in the long distance industry. We are
wholesalers and, in fact, Mr. Barr's own company is providing long
distance service by reselling what they buy at wholesale from Mr.
Ebbers' company. They get discounts of 80 or 90 percent from us
and it hasn't seemed to bother us at all. That is competition.

Senator THURMOND. Mr. Barr, you stated in your written testi-
mony that more efficient competitors are not in the interest of
GTE. Does GTE expect any of the merging Bell companies to start
offering local phone service in competition with GTE in any of the
regions GTE serves?

Mr. BARR. Well, as I said,-Senator, we have already filed to go
into their territory and they have filed to come into our territory.
So I think it is safe to assume that that reflects some potential di-
rect competition outside our existing franchise.

To follow up on a point that Mr. Atkinson made, because I com-
pletely agree with him, the critical thing is getting facilities-based
competition. That is absolutely essential. People should not be de-
ceived by reseller competition. There is nothing wrong with resell-
ing, there is nothing wrong with wholesaling, but if you set the
prices so low, which the FCC has done-the FCC says that they
are pricing our system based on the best technology that could be
put into place and the most efficient design that could be put into
place today.

Well, if that is the case, why would anyone want to invest their
own money in those facilities if they can buy them so cheap from
the incumbent LEC? What you get then is potential competition,
not real competition, and that is our concern. So I agree more with
Mr. Atkinson's point that it is important to foster facilities-based,
and I was very amused when the FCC came out and they were
asked specifically at the press conference whether their order dis-
courages facilities-based competition or encourages it and they
couldn't come up with the answer. I understand now they finally
have an answer, which is we didn't know Congress wanted us to
encourage facilities-based competition, as if there is any other kind
of competition.

Senator THURMOND. My time is up.
Senator Leahy.
Senator LEAHY. Thank you, Mr. Chairman. General Barr, good to

have you back here.
Mr. BARR. Thank you.



Senator LEAHY. You probably have spent more time in your life
-- before this committee, or parts of it, than you would like to think

about, but it has always been helpful to the committee when you
have been here.

Mr. BARR. Thank you.
Senator LEAHY. Could I go into the Ben and Jerry's versus the

Leahy household, because I find that kind of intriguing? I hate to
tell you how many lines I have coming into my old farm house up
in Vermont, between the Senate switchboard and the fax machines
and computers and everything else, but there is no question that
Ben and Jerry's, 5 or 6 miles from where I live, have it a lot dif-
ferent.

I ask this because the Vermont Public Service Board issued a re-
port in January talking about competition and what it might do,
and they said that residential rates might go up as much as $10
per household per month to make up for the increased competition
and the lower rates for business. We are a rural State and for most
people that would be a big bite.

Could you comment on what you might see happening to rural
rates, or rates in rural areas like Vermont, with something like the
NYNEX-Bell Atlantic merger, or in my State or elsewhere? I am
asking the same question, really, of Mr. Salsbury and Mr. Atkin-
son.

Mr. BARR. I don't see the Bell Atlantic-NYNEX merger really af-
fecting it. I think that what has to happen and what is not happen-
ing now is there has to be a decision on universal service which al-
lows for the rebalancing of rates, but then protects the rural cus-
tomer against paying unaffordable amounts by providing an ex-
plicit and rational system of subsidies that everyone contributes to
so the local company is not the only one subsidizing the rural cus-
tomer and therefore having a disadvantage so someone can come
in and skim the cream.

So we need that universal service issue addressed to protect the
rural customer as we rebalance rates to make sure they are not
paying more than an affordable amount. Moreover, the statute has
in it a rural exemption. I think you may have been among those
to support it.

Senator LEAHY. Yes.
Mr. BARR. We certainly support it because we have a lot of rural

properties.
Senator LEAHY. I was a supporter of that.
Mr. BARR. Right, and GTE in many of the States is a very rural

company, and that provides an additional protection so that the
local decisionmaker, the State, can make sure that jump-starting
competition is balanced with the interests of the rural customer.
But I think we have to get very quickly to the issue of universal
service, how much do we expect people to afford. Let's get an ex-
plicit subsidy in place, because I think you can see right now until
that is done, the local exchange company is operating at a tremen-
dous and unfair disadvantage because we rely on the subsidy paid
by Ben and Jerry, but then MFS can come along and just take
them away because they don't have to rely on that subsidy.

Senator LEAHY. Mr. Salsbury, do you agree with General Barr?



Mr. SALSBURY. Some of the things he said. I do agree that for
certain customers, I would say that it depends, of course, on popu-
lation density, how far you are from the serving telephone central
office; the length of the local loop, which is the primary cost ele-
ment in your local telephone service. For customers in less dense
areas who are a long distance away, usually a population density
of around one person per mile, those customers will need universal
service support in order to have their telephone service brought
down to the national average, which is, I think, somewhere be-
tween $18 and $20 per month.

I think most of the other customers already today-local services
is more than compensatory. I would expect the rebalancing that
Mr. Barr spoke about to really involve a lowering of rates, certainly
very substantially for business customers, and certainly for resi-
dential customers, too. They have been paying too much for too
long. But this will follow from the universal service reform.

I would add, Senator, that the act really gives three ways for
local competition to develop. It is very clear on that. One is resale,
one is the use of unbundled network elements, and one is facilities-
based competition, construction of new facilities. I know Mr. Barr
and Mr. Atkinson have focused on the last one, but the other two
are certainly fully legitimate and are the ways that one would
enter the market on a mass basis quickly. They provide the most
hope for residential customers in the near term.

The wonderful thing about competition, Senator, is that people
are very inventive when they see a big pot-of money on the table,
and that is what local telephone service is. Right now, the overall
profit margins for local service are around 35 percent. That is quite
a good deal higher than they are for long distance and we are anx-
ious to get in that area. I would certainly assume that rural areas
would have competition more slowly than the urban areas, but I
certainly think it will be there.

Senator LEAHY. Mr. Atkinson, what do you feel?
Mr. ATKINSON. I think that universal service proceeding at the

FCC certainly is a very important step to making sure that rural
consumers continue to get high quality service. As long as the rural
consumer effectively has access to that subsidy and can direct that
subsidy to any carrier, I would expect a dramatic increase in the
number of entrepreneurial high technology companies that ac ally
go to rural areas to pursue the subsidy amount and to introduce
new technologies that lower the cost and improve the performance
of rural telephone service. So I think an open universal service sys-
tem will be a magic key to bring better quality and lower-cost serv-
ice to rural areas.

Senator LEAHY. The Bell companies under the law have some
interconnection and unbundling requirements. Now, I assume if
the Bell companies start merging, they are going to be focusing a
lot on that merger. Does that interfere in any way with carrying
out their obligations, some regulatory, some contractual, to opening
up a local loop?

Mr. ATKINSON. Well, certainly, that is the gist of my testimony,
Senator. Based on our experience, over the 10 years that our com-
pany has been in business, we have been dealing with the Bell
companies and periodically they reorganize internally and have dif-



ferent departments do different things. And every time they have
an internal reorganization, their performance, their quality, their
responsiveness to us falls on the floor.

I just have to imagine that something as huge as merging these
two companies will exacerbate those historic bureaucratic problems
to the point where it may make unbundled loops totally unusable
because every unbundled loop is going to have to be hooked up and
an order placed and processed by the telephone company, and if
just the bureaucratic problems, the operations support systems
that have to be merged and all those problems just inevitably are
going to develop, unbundled loops and unbundled elements become
actually unusable and worthless, and that impairs the development
of the local exchange competition and that is a serious problem.
That is why our suggestion is that at least the mergers should not
go forward unless the BOC's are willing to guarantee that they will
maintain the existing level of service.

Mr. BARR. Can I follow up briefly on that, Senator? I think it
would create greater incentive for the RBOCs to meet their check-
list so they can move into the long distance market. I mean, they
are going to be focused on that because right now that is the carrot
hanging out there for them. So I don't think it will inhibit them
from carrying out those obligations.

I think that we can't lose sight of some basic realities in the mar-
ketplace, and Jim Young talked about this. You ask 10 people who
their local telephone company is. Probably four will say it is AT&T.
Even before AT&T got into wireless, when you asked people who
the best wireless company was, 6 out of 10 said it was AT&T, be-
fore AT&T was even in the wireless business. AT&T has a massive
brand and you can't lose sight of the fact that that is the legacy
of the monopoly.

They also have customers--60 percent of the customers in our
territory and in the RBOC's territory are AT&T customers. You
may be an AT&T customer, Senator. When you get a letter from
AT&T-and it is this simple-if you got a letter from AT&T that
said you don't need two bills anymore, we are not going to send you
a separate long distance bill, we will give you everything on this
one AT&T bill, and then you got one from your local carrier saying
the same thing, what makes the local carrier so powerful there?

I will tell you now, Senator, AT&T is the one with the market
power in that situation, and that is what is going to happen. Be-
cause of the FCC rules and the inhibitions and the restrictions
being placed on the LECs in their own territory and the fact that
this is a brand-name game, that is what is going to happen.

Senator LEAHY. Thank you.
Senator THURMOND. Mr. Salsbury or Mr. Atkinson, what is your

response to the argument that there was no particular reason for
initially dividing the Bell System into seven Bell operating compa-
nies instead of five, so there should be no objection now to the pro-
posed consolidations?

Mr. SALSBURY. I will take that first, Senator. I am sure glad they
did divide it into seven rather than one. I think really the merger
analysis that would be applied now is a market power analysis. Is
there a substantial reason to believe-is it substantially likely that
allowing these companies to merge would decrease competition in
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the local markets or the long distance markets? As I said, Senator,
there is a substantial reason to believe that.

First, with respect to local markets, these are the most likely
competitors against each other. They know the answers. They
know how the network is put together. They know what to ask for.
I certainly think we are feeling our way and doing the best that
we can as quickly as we can, but we don't know everything about
the local business. They know it. The same way with them coming
into the local distance business; we know much more about it than
they do.

I would minimize somewhat the brand argument that Mr. Barr
pointed out because the AT&T was not a legacy of the monopoly.
That was all after the divestiture. They invested in that, they cre-
ated that over the last 12 years. The brand before divestiture was
the Bell System.

I really do believe that as we go forward, we will see competition
develop slowly, but these mergers, if they are allowed to go for-
ward, will impede it. The question should really be asked, is it any
more likely that competition will be developed in these markets
with these mergers. As I said, for reasons I said before, these are
the best, most likely competitors, so I think the answer has to be
no.

Senator THURMOND. Senator Leahy, do you have any more ques-
tions for the second panel?

Senator LEAHY. I do, but I will submit them for the record. I
know we have a time problem, Mr. Chairman.

[The questions of Senator Leahy are located in the appendix.]
Senator THURMOND. We will now move on to the third panel.

Thank you, gentlemen, for your presence.
We welcome Mr. Peter Huber, Mr. Robert Crandall, Mr. Robert

J. Binz, and Mr. Dale Hatfield. You can now make opening state-
ments of 5 minutes each, starting with Mr. Huber.

PANEL CONSISTING OF PETER W. HUBER, SENIOR FELLOW,
MANHATTAN INSTITUTE FOR POLICY RESEARCH, NEW
YORK, NY; ROBERT W. CRANDALL, SENIOR FELLOW, BROOK-
INGS INSTITUTION, WASHINGTON, DC; RONALD BINZ, PRESI-
DENT, COMPETITION POLICY INSTITUTE, DENVER, CO; AND
DALE N. HATFIELD, CHIEF EXECUTIVE OFFICER, HATFIELD
ASSOCIATES, INC., BOULDER, CO

STATEMENT OF PETER W. HUBER

Mr. HUBER. Well, it is an honor to be sitting in the chair just
vacated by a representative from MCI. Almost 10 years ago today,
an issue arose under the divestiture decree, which was whether le-
gally a Bell company had a right to go into another Bell company's
territory to provide local exchange service. It wasn't clear whether
that was permitted under the divestiture decree or not. MCI ada-
mantly opposed it. They said it wasn't allowed under the divesti-
ture decree; the Bell companies should be strictly barred from en-
tering each other's markets under the divestiture decree.

As recently as a year ago-I have been participating in these
hearings for almost as Long as I can remember and I do notice that
all -this sudden realization that Bell companies are natural com-



is the former general counsel of the Texas Department of Correc-
tions.

What I would propose is that in the order of introduction, each
of you make your opening statements, and then we will proceed to
questions at the end of the panel and hopefully have other mem-
bers here by then when the votes probably will be over.

So we will start with Attorney General Barr. Thank you for
being here today.

PANEL CONSISTING OF WILLIAM P. BARR, FORMER ATTOR-
NEY GENERAL, U.S. DEPARTMENT OF JUSTICE, WASHING-
TON, DC; PAUL T. CAPPUCCIO, KIRKLAND AND ELLIS, WASH.
INGTON, DC; JOHN J. DIIULIO, JR., PROFESSOR OF POLITICS
AND PUBLIC AFFAIRS, PRINCETON UNIVERSITY; LYNNE
ABRAHAM, DISTRICT ATTORNEY, PHILADELPHIA, PA, ON BE-
HALF OF THE NATIONAL DISTRICT ATTORNEYS ASSOCIA-
TION; MICHAEL GADOLA, DIRECTOR, OFFICE OF REGU-
LATORY REFORM, STATE OF MICHIGAN; ROBERT J. WATSON,
COMMISSIONER OF CORRECTION, STATE OF DELAWARE;
AND STEVE J. MARTIN, FORMER GENERAL COUNSEL, TEXAS
DEPARTMENT OF CORRECTIONS

STATEMENT OF WILLIAM P. BARR
Mr. BAmR. Thank you. It is a pleasure to be here, Mr. Chairman,

on this important topic. I have a prepared statement which I ask
to be entered in the record, and I will try to be brief with just some
overview remarks.

Senator ABRAHAM. Without objection, it will be entered.
Mr. BAR. Part of my central program as Attorney General was

to stress the essential need for prison capacity in any criminal Jus-
tice system. I believe that the key addressable element of violent
crime in our society is the violent crime committed by chronic ha-
bitual offenders. I believe this Is the largest part of predatory vio-
lence and it is the most preventable part of the problem, and that
we have to have adequate prison capacity to incapacitate these vio-
lent offenders.

As I tried to get this message out and worked with State and
local officials on this issue, I constantly heard that one of the
central problems that was faced at the State and local level was
the Department of Justice itself and the fact that the Department
had been a key player in hamstringing State and local officials in
operating and managing their prison resources.

So I started to look into the problem, and Mr. Cappuccio, who is
here with me today, was spearheading that effort at the Depart-
ment of Justice when I was there. We found that in the 1970's and
1980's, really, during the heyday of judicial activism and sort of
soft-headed constitutional law in many areas of the law, there was
a flood of litigation under the eighth amendment challenging prison
conditions.

In many of those cases the litigation was appropriate. Condi-
tions were unconstitutional and the beginning of that litigation was
fully justified. But in many cases, we also found that the Federal
courts, assisted by the Department of Justice, had applied incorrect
standards in determining an alleged deviation from the Constitu-



tion, overall circumstances or totality of circumstances tests, and
had really not been rigorous in determining whether there was in-
deed a Federal constitutional violation.

In other cases, we found that courts sort of confused what the
eighth amendment required with what was sort of sound penolog-
ical practice at the time, or what the best practice was thought to
be in correctional circles, and attempted to run prisons according
to those standards.

We found that in remedying eighth amendment violations, or al-
leged violations, many of the courts went far beyond what the Con-
stitution required. They started specifying diets and exercise pro-
grams. I think the Ruiz case down in Texas is probably the best
example of judicial overreaching. I personally visited the Texas
prison system where the judge was specifying the materials that
had to be used for tables and chairs, the length of shelving that
was required in the prisoners' cells, and so forth.

Most pernicious of all, many courts were actually capping prison
populations and forcing the turning-out violent predators back out
onto the streets without any real analysis of whether this was es-
sential to alleviate an unconstitutional condition.

This judicial micromanagement of the prison system had sub-
stantially raised the costs of prison construction and precluded the
use of existing space. For example, many courts had prohibited
double-bunking, as if double-bunking was per se unconstitutional.
We now know it isn't. They specified the size of cells. In many situ-
ations, the required size of cells was much bigger than what we
currently had in the Federal prison system, which during my ten-
ure was operated at about 165 percent capacity.

I also believe that there was an overly aggressive use during the
1970's and 1980's of consent decrees in prison litigation, and I
thought the Department had misused consent decrees in two ways;
one, in putting into those consent decrees conditions and standards
that were plainly in excess of constitutional requirements. I think
that some of your examples in your opening statement, Senator
Abraham, are good examples of the kinds of things that the Justice
Department was putting in consent decrees and clearly are not
mandated by the Constitution. They may be good or bad practice
as a policy matter, but they are not mandated one way or the other
by the eighth amendment.

The other way I thought the Department was misusing consent
decrees was really using these suits as sort of an occasion, a trig-
gering event that was used to take control and impose on prisons
sort of perpetual obligations and perpetual supervision, rather than
using a case for what it should be, which is resolving a particular
dispute, eliminating the unconstitutional violation and then termi-
nating the case. Rather, they were using consent decrees as a regu-
latory tool for keeping perpetual supervision over the systems.

I took a number of actions in early 1992 when I became Attorney
General, and some of the details are set forth in my testimony and
Mr. Cappuccio's testimony. Basically, I directed that the Depart-
ment should not initiate or continue prison litigation unless it was
necessary to remedy a specific deprivation of a prisoner's basic
human needs, the standard set forth in the Seiter case.
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Second, I directed that the Department should not seek remedies
that go beyond remedying the discreet constitutional violation.
Third, I directed that the Department should not encourage or sup-
port ongoing supervision of a prison system unless plainly nec-
essary.

Let me say-and I don't hold me exactly to this, but I think
when I took office, prison systems or part of prison systems in 43
States were being run under judicial decrees. My view was that
State officials can be trusted to run the prison system and that we
should not encourage ongoing supervision or micromanagement by
the judiciary.

Fourth, I directed that once a violation was cured, then the de-
cree should be terminated and the litigation should be ended. Let
me just say in the Michigan case, I think the Department was
wrong in not appealing. If the parties to a suit agree that there is
no longer a controversy, there is no controversy. There is no article
III basis for a continued Federal court role. If someone wanted to
then make a claim and invoke the power of the court and point to
a violation, they are free to do so, but that case should have been
settled on the basis that was agreed to by the Department when
I was there as Attorney General.

Fifth, I took the ponition that the Department should now ac-
tively support States in modifying their consent decrees under the
Rufo case and that we should come to the aid of the States who
wanted to reopen their decrees. Two States and one city took me
up on that. Texas and Michigan were the States and Philadelphia
was the city, and I know you will be hearing more about the situa-
tion in Philadelphia from Lynne Abraham, the District Attorney.

The courts fought us tooth and nail on each of these cases, and
obviously when we left the Department this effort petered out, to
put it charitably. Our experience, though, suggests to me that there
is need for clear legislative standards and this cannot be left to the
comings and goings of administrations and the peccadillos of par-
ticular Federal judges, but we do need a clear, uniform standard
on this.

I generally support the proposals in the STOP legislation. I think
that the Department has pointed to two concerns. I think they are
easily addressable. One concern is the requirement that the over-
crowding be a primary cause in order to justify a cap. I think that
the word "primary" there is ambiguous, and it is almost metaphysi-
cal whether overcrowding or unsanitary conditions, for example, or
lack of plumbing are the primary cause. What is the primary
cause?

I think that could be more artfully drafted, and basically I think
everyone knows what we are saying, which is that unless there is--
you have to show there is no other way of remedying the viola-
tion-for example, putting in new plumbing-before you can resort
to something like caps.

The second problem with the STOP legislation that the Depart-
ment refers to is the automatic retroactive termination of existing
decrees; that is, decrees that are in effect today and the fact that
that might run afoul of the Plaut case. I think that that, again, we
can address relatively easily in the legislation. I agree that the way



it is drafted now does raise constitutional problems, but I do think
it is possible to require the courts to revisit at a certain date.

If the decree has been, for example, in existence for 2 years--the
existing decrees I am talking about, not prospectively-revisit
those decrees and terminate those decrees unless it can point then
to an ongoing constitutional violation. I think that that would be
constitutional because I think you must be able to point to a viola-
tion. It is OK to say to a court you have to point to a violation
today to keep a decree in effect because if they can't point to a vio-
lation, if there is no ongoing violation, then I think essentially the
article III basis for use of the Federal power has evaporated.

So, in conclusion, I think this is a critical part of solving the vio-
lent crime problem in the United States, bringing some rationality
to the judicial micromanagement of the prison system. I think
there is a need for statutory standards and I think a lot of the pro-
posals that are before this committee deserve urgent attention.

Thank you.
[The prepared statement of Mr. Barr follows:]

PREPARED STATEMENT OF WILLIAM P. B4Um

Thank you, Mr. Chairman. I am pleased to be here today to testify in support of
this committee's important efforts to help the Justice Department and the States
to protect our society by incarcerating habitual violent criminals.

Thought what I might do today is describe for you what during my tenure as
Attorney General, I saw as the challenge facing the Federef Government and the
States in providing adequate prison capacity in this county, and then to discuss
briefly some of the principles that I believe should guide legislative reforms in this
area.

Study after study shows that there is a small segment of our population who are
repeat violent offenders and who commit much, if not most, of the predatory violent
crime in our society-you know the profile--these offenders t-pically start commit-
tinq crimes when they are Juveniles, and they keep on com dtting more, and more
serious crimes through their adult years.

When arrested and released before trial, these habitual offenders go right on com-
mitting crimes.

When given probation, instead of a prison term, they go right on committing
crimes.

When let out of prison on parole and early release, they go right on committing
crimes.

In fact, the only time we are sure that these chronic offenders are not committing
crimes is when they are locked up in prison.

We can debate a lot of things about prisons: Can they rehabilitate criminals? Do
they deter offenders? But, there is one thing that is beyond serious debate: Impris.
onment incapacitates chronic violent criminals. For every year an habitual offender
sits in his prison cell, there are scores, perhaps hundreds, of fewer violent crimes
committed on our streets.

Now, it is obvious that, in order to pursue a successful strategy of incapacitating
habitual violent offenders, the Federal Government and the States must provide
adequate prison space to incarcerate these career criminals. That was a central part
of my message, particularly to state officials, during my tenure as Atto.ney General.

As I travelled the country with this message, I heard consistent refrain from State
corrections officials: The ability of the States, to operate their prisons effectively and
efficiently has been hamstrung by the involvement of the Justice Department and
the Federal courts in the day-to-day operation of State facilities. After hearing these
complaints enough times, I asked my staff to look into them, and to develop rec-
ommendations for alleviating inappropriate burdens on the States.

I believe that both the problems that we identified and the solutions that we at-
tempted to implement internally at the Justice De artment in 1992 provide an ap-
propriate startigpoint for thi* committee's consideration of legislative reform in
this area, partly reform of the Department of Justice's and Federal courts' role
in litigation challenging the conditions of confinement in State prisons.

What we found was this:
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First, the 1970s and 19809 saw a flood of litigation in the Federal courts by State
prisoners challenging poison conditions as violal the eighth amendment's prohibi-
tiono "cruel and unusual punishment.3 In some instances, Federal court interven-
tion was appropriate because the conditions in State prisons genuinely did fall
below the constitutional minimum-amounting to "cruel and unusual punishment."
In many cases, however, the lower Federal courts applied incorrect constitutional
standards to justify their Intervention in some cases, courts applied a vae "totality
of the circumstances" or "overall condition? standard to find that the State system
was in violation of the eighth amendment. In other cases courts improperly equated
the eighth amendment's minimalist protection against cruel and unusual punish-
ment" with a requirement that States follow what was thought to be current sound
penological practices.

Second, we found that, in remedying alleged eighth amendment violations many
lower Federal courts often weLt far beyond what the constitution reguires--issuing
orders with respect to the particulars of prisoners' diets, exercise, visitation rights
and health care. Most burdensome of all, many courts imposed limitations, or caps,
on the populations of state prisons and locals

As a result of these extra-constitutional requirements, we saw that the cost of a
prison bed space In many State institutions was far above what was necessary to
comply with the Constitution, and in some instances, was even higher than cost inthe Federal prison system. But even more troublesomee was the effect of the arbi-
trary population caps imposed by some cow.1s. In 1991, while I was Attorney Gen-
eral, the Federal prison system operated at approximately 140 percent of design ca-
pacity, and did so in compliance with the Constitution. Miny States, however, are
required by judicial order or decree to operate at or even below, design capacity.
At the time, we calculated that if the States could operate at levels at or near the
level of the Federal prison system, the States would have room for nearly 300,000
additional inmates, which translates into a savings of approximately $13 billion in
prison construction costs. While not every State may be able to operate at the same
level as the Federal system, it seems clear that the potential for savings from re-
moving arbitrary court-imposed population caps is enormous.

The third, and perhaps most disturbing, problem that we found was the Justice
Department's overly aggressive use of consent decrees in the prison litigation con-
text. I'l let Mr. Cappuccio speak to this problem in more depth, as I understand
it to be the focus of his testimony. But let me just briefly outline the problem:

In my view, in the past, the Justice Department has used consent decrees in two
ways that, in the context of prison litigation, are inappropriate:

First, in the past, the Department has insisted on including in consent decrees
requirements that quite plainly go well beyond the protections of the Constitution.
In fairness to the Department, many cases those decrees were negotiated at a
time when some lower courts thought that the eighth amendment required more
ambitious improvements by the States than the Supreme Court has subsequently
held that amendment requires But the fact remains, that Federal court decrees in
this area are rife with requirements that go well beyond the minimum protections
provided by the eighth amendment.

Second, in the past the Department has used the occasion of a lawsuit alleging
discrete eighth amendment violations impose nearly perpetual obligations on, and
supervision of, State prison systems. By and large, the Department and the Federal
courts have lost sight of the fact that Federal interference with the authority of the
States to run their own corrections system may legitimately last only so long as is
necessary to remedy the specific eighth amendment violation alleged in the Govern-
ment's or prisoner's complaint. Such a lawsuit should not, however, be used as an
excuse to impose continuing supervision of the State system beyond the time it
takes the State to remedy the discrete constitutional violations alleged in the com-
plaint.

Perhaps most troublesome and burdensome of all is the combined effect of these
two missteps. By first insisting on decree provisions that require more than the
eighth amendment guarantees, and then, attempting to enforce thpse extra-constitu-
tional provisions after the underlying constitutional violation has been remedied,
the De artment and the courts have, in some cases, succeeded in imposing on the
States m near perpetuity burdensome and expensive requirements that the Federal
Government had no authority to impose on the State to begin with.

To remedy these problems, in esry 1992, I set forth the following general prin-
ciples and specific guidelines to govern the Justice Department's involvement in
prison litigation. I believe these principles, which I imposed as a matter of the De-
partment's prosecutorial discretion, are also appropriate guideposts for any legisla-
tive reform in this area.
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Frst, as the Supreme Court has recently made clear in cases such as Wilson v.
Seiter, the Federal courts have no authority to hold that prison conditions are un-
constitutional unless it is proven that prison officials have acted with 'deliberate in-
difference" to *the minim civilized measure of life's necessities." It is not an eighth
amendment violation merely because the overall conditions in a prison are bad or
substandard where no specific deprivation of a human need is demonstrated.

Accordingly, I directed that the Department should not initiate poison litigation,
or intervene in on-going prison litigation, unless necessary to remedy specific depri-
vation of a prisoners bac human needs-deprivations that rise to the level of cruel
and unusual punishment,

Second, in remedying constitutional violations, the courts are not free to order
prison officials to improve conditions beyond the basic necessities required by the

institution. As the Supreme Court has recognized, the Constitution "does not man-
date comfortable prisons," and the courts may not require prison officials to follow
what some may think are sound correctional practices.

Accordingly, I directed that the Justice Department should seek to remedy con-
stitutional violations, but should not seek to impose on the States--through litiga-
tion or consent decrees-additional burdens not required by the eighth amendment
or other applicable Federal law.

Third, the business of running prisons belong to the appropriate State officials,
not to Federal judges, Justice Department officials, or special masters. The fact that
a court 5nds a constitutional violation does not justify court or Justice Department
supervision ofprisons either direct or through the appointment of a special master.
The duty to vindicate inmates' constitutional rights does not confer on the courts
or the Justice Department the power to manage prisons. Where a court finds a con-
stitutional violation, it should give the State an appropriate opportunity to remedy
the violation without ordering more specific relief and without attempting to take
control of the State prison system.

Therefore, I directed that the Department of Justice should not encourage or sup-
port court supervision of State prisons, either directly or by the appointment of a
special master, except as a last resort where it was plainly necessary to remedy a
continuing constitutional violation that a state failed to remedy.

Fourth, once a State has cured a specific constitutional violation identified by a
court, ongoing remedial decrees should be terminated. Court decrees should not op-
erate in perpetuity once the State has come into compliance with the requirements
of the Constitution, neither continuing court supervision nor permanent conditions
and limitations are appropriate. Moreover, many States are operating under decrees
that were negotiated at a time when some courts thought the eighth amendment
requires more than It does. Under the Supreme Court's decision in Rufo v. Inmates
of Suffolk County Jail, courts must stand ready to reopen, modify andtor vacate de-
crees where a State seeks modification based on the change of the underlying con-
stitutional law.

To effectuate these fundamental limits on consent decrees, I directed that the De-
partment should support termination of a consent decree as soon as a State has
remedied past constitutional violations and there is no indication that the State will
revert to prior unconstitutional practices. In addition, I directed that where a con-
sent decree or other judicial order remains in effect, the Department should consider
whether to support State's request for modification of such decree either because of
a change in the governing constitutional law or to the extent necessary to remove
restraints on the State not required by the Supreme Court's recent interpretations
of eighth amendment.

After announcing these new guidelines, I offered States and localities living under
Federal-court consent decrees opportunity to have the Department review their case
to determine whether they were entitled to relief. Two States (Texas and Michigan)
and one major city (Philadelphia) took me up on the offer. Over the next several
months, after staff reviewed these cases, we began to make significant progress in
freeing these States and localities from unwarranted Federal-Government Intrusion
in the management of their prisons and jails.

The task, however, was more challenging than I thought, and more difficult than
it should have been. Even with the support of the Department-which was a plain-
tiff in the Michigan action and a long-standing intervenor in the action--the Federal
Judges in those case resisted our attempts to return complete control to the States'
even though it was clear that both States were in compliance with the Federal Con-
stitution. Before the task was completed, administration turned over and we left the
Department.
.It seems to me that the difficulty we faced in implementing these common sense
guidelines makes legislation in this area all the more important. Codifying these
principles in legislation would achieve two important goals: First, it would ensure

A
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a more consistent application of the fundamental principles governing prison litiga-
tion that would not depend on the inclinations of the particular administration in
power. Second, many of these limitations can, and should, be imposed not merely
on the Executive Branch, but also on the courts. Since nothing in these principles
would in any way undermine the ability of the Federal courts to remedy genuine
constitutional violations, it would be entirely within the power of Congress to ir-
pose these common sense limits on the courts

Senator ABRAHAM. Thank you very much.
Mr. Cappuccio?

STATEMENT OF PAUL T. CAPPUCCIO
Mr. CAPPuccio. Thank you, Mr. Chairman. I also have extended

written testimony that I have submitted to the committee and, if
you would, I would like it to be made part of the record and I will
just briefly summarize that testimony now.

Senator ABRAHAM. It will be.
Mr. CAPPuccio. I had the privilege of working for Attorney Gen-

eral Barr at the Justice Department and one of my primary respon-
sibilities was to assist in a review of ongoing Federal court litiga-
tion concerning the conditions in State prisons and local jails. As
part of that task, Mr. Chairman, I visited a number of prisons, a
number of jails, very many from your State. I think I took the en-
tire tour of the Michigan facilities. I have also been through Texas
facilities and facilities in Philadelphia, and some of these trips
were actually inspection tours that the Civil Rights Division was
conducting.

Based on that experience and some of my other work with the
Department, I left with some serious concerns about how the De-
partment was conducting prison litigation and, in particular, con-
cerns about the use of consent decrees in prison litigation. I would
like to address those problems briefly and then talk about some
commonsense solutions.

Mr. Chairman, I start from the proposition that, at least in the-
ory, consent decrees are good things. They avoid the enormous ex-
pense of litigation which could last for years and they allow the
parties to agree on relief and to avoid potentially much more intru-
sive court orders. So I begin with the bias that we should continue
to encourage the use of consent decrees, provided, however, we can
control some of the adverse consequences that have sort of come up
in practice. That is what I would like to talk about today, is some
of the practical problems with them and ways to fix them.

I identify a number of problems with the Government's use of
consent decrees in my written testimony, but I want to focus on
just three this morning. First, and perhaps one of the more serious
ones, is under the current law there is little or no limitation on the
scope of relief or the scope of requirements that can be imposed on
a State in a consent decree. That is a consequence of a case decided
by the Supreme Court called Local 93 v. Clveland which says that
the parties to a consent decree can agree to relief that is broader
than necessary to remedy a Federal violation. In fact, the Supreme
Court has held that the parties can agree to relief that the court
itself could not impose after full litigation.

In large part, as a result of this rule, I saw a repeated pattern
in many of these negotiated decrees of going well beyond what I
think a fair court would rule the eighth amendment requires, and



you see this in at least three different respects. Some of these de-
crees went into specifying all manners of prison life-the diets of
prisoners, their exercise rights, health care, visitation rights, all
sorts of other things.

I think some of the examples, Senator Abraham, that you gave
in your statement today are good examples of decrees getting into
specifics that go well beyond what the eighth amendment mini-
mally requires. Even more troublesome, as Attorney General Barr
pointed out, is many decrees impose quite arbitrary population
caps and space requirements, and those levels generally are much
lower than the levels that the Federal Bureau of Prisons has been
operating with successfully for many years.

Still other decrees, I think, go beyond the Constitution by, in ef-
fect, replacing the narrow constitutional standard, whether the
State is depriving a prisoner of the minimal necessities of life, and
replace that narrow constitutional standard with more openended
and vague standards, like the State of Michigan shall provide
sound care; the State of Michigan shall provide adequate rec-
reational facilities and safe conditions. These broader standards
and more openended standards end up replacing the constitutional
standards, and the State ends up agreeing to do much more than
it would have had to do if the court was ordering it to fix a viola-
tion.

A second problem relates to the duration of these decrees, and
it sort of dovetails with the first. Some of these decrees have been -
going on for many, many, many years. Again, the problem is the
parties will agree and the court will approve quite broad and open-
ended relief, such as sound conditions and adequate recreation, and
then for the next decade or so the Justice Department will monitor
whether, in its view, the State is living up to those rather open-
ended obligations.

The result is situations like Michigan where, by my calculation,
the Justice Department has been in there something like 11 years,
maybe more, even though-and this is based on my own personal
experience-even though if you walked through those prisons, you
would be hard-pressed to see anyhing that you would call a sys-
temic constitutional violation. There may be incidents of guards
doing things wrong, but I don't think a fair person could walk
through the Michigan prisons and say they are not providing pris-
oners with the bare necessities for life.

Nevertheless, because these consent decrees impose these open-
ended obligations, the Justice Department continues to enforce the
decree and hasn't let go. In fact, I think we need to give a lot of
credit to the career people at the Justice Department for their te-
nacity and hard work and all that, but if I would criticize them in
one area, it is for hanging in there too long. I mean, I think we
have to keep in mind the notion of a lawsuit. The notion of a law-
suit in Federal court ought to be the Federal Government gets in,
fixes a problem, and then leaves. We have lost sight of that.

A final problem, I think, is sort of democratic process problems.
I think it is bad, particularly given the duration of these things,
for one administration to be able to bind successor administrations
in a consent decree. I think that is the problem that Philadelphia



has, and Ms. Abraham will be talking about that. That, I think, is
unhealthy.

There are also sort of collusive budgetary problems. When I went
around the country, I noticed that, oddly, while senior State offi-
cials often opposed continuing consent decrees, the local correc-
tional people didn't mind them so much, and the reason for that
was it was guaranteeing their budget. That seems to me to be an
evasion of the democratic process.

Well, then, quite briefly, how do we fLx all this? How do we save
consent decrees, while at the same time fixing these problems, and
at the same time not infringing on the constitutional role of the
courts?

I guess I would begin by saying it would be enormous progress
in this area if the committee could get the Justice Department
merely to agree that it will adhere to the five commonsense guide-
lines that Attorney General Barr announced in January of 1992.
They are in my testimony and they are in his. I have the originals
right here. If anyone reads those and thinks they are controversial,
I don't think they are being serious about reform in this area. If
the Department would agree to those guidelines and enforce them
internally seriously, we would come a long way. I think legislative
reform is also appropriate here, and I will just end by saying I also
support most of what is in the STOP legislation, with the few
tinkerings that the Attorney General talked about.

Thank you.
[The prepared statement of Mr. Cappuccio follows:]

PREPARED STATEMENT OF PAUL T. CAPPtiCCIO

Thank you, Mr. Chairman and Members of the Committee, for inviting me tn tes-tif today.

fi served as an Associate Deputy Attorney General at the Justice Department
under Attorney General Barr. Shortly after he become Attorney General, General
Barr offered State and localities that were involved in Federal court litigation con-
cerning the conditions in their prisons and jails the opportunity to have the Depart-
ment review their cases to determine whether Federal intervention should be termi-
nated or modified. A number of States and cities took General Barr up on that
offer-including the States of Texas and Michigan, and the city of Philadelphia-
and I was assigned the job of assisting in that review.

In carrying out this task, I had the chance to see first hand how prison conditions
litigation is carried out at the Federal level. I came away from that experience with
decidedly mixed feelings. On the one hand, I could not help but admire the dedica-
tion and tenacity of the career staff at the Civil Rights Division in doing what they
believed was right. On the other hand, I came away convinced that in several in-
stances over the last 20 years, the Department of Justice had overreached in pursu-
ing, or continuing to pursue, prison conditions litigation, and improperly intruded
into the legitimate domain of the States and localities to manage their own correc-
tional facilities.

In my testimony today, I would Ice to focus, very briefly, on just one area of pris-on conditions litigation that, based on my experience, I believe needs reform. Specifi-
cally, I would like to focus the committee's attention on some of the problems with
the use of consent decrees in prison litigtion.

Of all the things that need fiing, wiy complain about consent decrees? After all,
the theory of the use of consent in institutional litigation is that they are
decidedly good things. Consent decrees allow the parties to agree to remedy an al-
leged violation of law without the crushing expense of litigation, and, when properly
used they allow the defendant institution to agree to a remedy that it has some
role in shaping and implementing, rather than be subjected to more intrusive court
orders.

But there is often a difference between theory and practice. Based on my experi-
ence, iu practice the use of consent decrees in the prison litigation context has often



turned out to be more burdensome for States and localities than full-blown litigation
would have been. Indeed, just the other day, I was speaking with one State official
who told me that, based on that State's experience with a Justice Department con-
sent decree, the State would have been better off if it had fought the lawsuit In
court to the end.

I. PROBLEMS WITH THE USE OF CONSENT DECREES

As I see It, the problems that have arisen from the use of consent decrees in pris.
on litigation lie in several different areas. These problems can, in my view, be cor-
rected-by a combination of responsible Executive Branch conduct and sensible legis-
lation that is respectful of the constitutional functions of the Federal courts.

(1) One problem with the widespread use of consent decrees in this area is that,
in practice, they give the Government some incentive to pursue cases that it likely
could not (and should not) win in a til-blown court proceeding under the govern-
ing constitutional standard.
As the committee is aware, over the last several years, the Supreme Court has
clarified that the eighth amendment is not violated unless prison officials have
acted with "deliberate indifference" to "the minimal civilized measure of life's ne-
cessities." see Wilson v. Seiter 501 U.S. 294 (1991). Based on my experience, some
of the cases that the Government pursued and resolved by consent decree nay
well have been cases in which the Government could not have established this dif-
ficult standard in court.
The device of the consent decree, however, allows the Government to force the
States and localities to agree to take action in marginal or weak cases. The threat
of expensive and time-consuing litigation, the unequal resources of Justice De-
ptent versus the States and localities, and the possibility of drawing an activ-

let judge are too much for most States and cities to stand up to, so they end up
agreeing to consent decrees in some cases that most likely do not rise to the level
of genuine eighth amendment violations.
While such overenforcement may be good in some other areas, in the context of
prison litigation, it has costly Implications for States' rights and the rights of law
abiding citizens.
(2) A econd problem with the use of consent decrees in prison litigation concerns
the scope of the relief that may be included in a consent decree. Under Supreme
Court Jurisprudence the parties to a consent decree can agree to "broader relief
than the court could have awarded after a trim.' Loxd No. 93, Int'l Ass'n of Fire-

hguer v. City of Cleveland, 478 U.S. 501, 525 (1986). In many consent decrees
in this area, the relief contained In the decree goes well beyond either the mini-
mum requirements of the eighth amendment, or even what a Federal court could
have ordered after a trial on the merits,
A number of the decrees that I reviewed while at the Justice Department sped-
fled, either by their terms or through mandatory implementation plans, the de-
tails of all manners of prisoners' diets, health care, exercise and recreation, and
the like. In several instances the particulars of what these decrees required
seemed quite plainly to what could reasonably be thought to be reqrd
by the eighth amendment. Perhaps even more troublesome hoWever, several of

these decrees imposed arbitrary numerical caps on the number of prisoners that
the State or locality could incarcerate in its facilities that were well below the
level at which the Federal bureau of prisons has been successfully operating.
Thus, in many instances, the burden on a State or locality Imposed by a consent
decree has turned out to be greater than what a court could have ordered after
full blown litigation because te terms of the decree go beyond strictly remedying
the constitutional violation alleged.
(3) A third, and in my view more serious, problem with the use of consent decrees
in prison litigation concerns their duration. In many instances, the Justice De-
partment and the courts have, in my view, not known when to let go. Instead,
they have maintained intrusive supervision and micromanagement of state correc-
tional facilities well beyond the time when the State has cured the underlying
constitutional violation.
The vast majority of consent decrees in this area contain no explicit durational
limit. Accordingly, termination of the decree is governed by Federal rule of civil
procedure 60(b), which provides for termination of a court decree when the pur-

Of the litigation have been fully achieved.
tion under rule 60(b) should be straight-forward when the underlying

constitutional violation is remedied by an easily-Identifiable, objective event. How-
ever, in the prison litigation context, the determination of when conditions cease
to be "cruel and unusual" is somewhat more subjective, and this difficulty is
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compounded by the fact that the Government often includes in consent decrees
somewhat vague and open-ended requirements, such as the provision of "ade-
quate" medical care or 'safe' conditions. As a result, in cost instances, the Federal
courts have not usually terminated prison consent decrees when they should-
when the specific and particular constitutional violation alleged in the original
complaint has been remedied.
As a consequence, it is entirely unsurprising to see States and localities bound
up by consent decrees (and the intrusive court or government supervision they en-
tail) for longer than a decade, and well past the point that a reasonable person
would conclude that there was any genuine ongoing eighth amendment violation.
Thus, for example, Michigan has lived under a consent decree with the Justice
Department for over 11 years, and Texas has lived under some form of negotiated
decree even longer. And based on the review that I was involved in I do not be-
lieve that either State was currently in violation of the eighth amendment on sys-
tem-wide basis, or even close to that line.
(4) A &'urth, and perhaps the most serious, problem with the use of consent de-
crees in this area relates to the inappropriate ceding of State and local govern-
ment power. Precisely because of the uncertain and nearly perpetual duration of
many of these consent decrees, the effect of pressuring (or even allowing) State
or local officials to enter into a consent decree govern the management and op-
eration of their correctional facilities is to cede for the indefinite future a signifi-
cant aspect of local governmental power to the Federal Government, the courts,
and/or even to private plaintiffs.
This strikes me as decidedly unhealthy in a couple different respects: First, the
practical consequence of the use of consent decrees in this area is that one admin-
istration of a State of local government can bind successor administrations to rem-
edies (and expenses) that go beyond the minimum that the Constitution requires.
That necessarily infringes upon the essence of local democracy the right of the
voters to change their minds and elect officials who will do things differently. Sec-
ond, consent decrees can encourage semi-collusive arrangements between the
plaintiffs and those correctional officials who (understandably) want a larger
share of the State's budget. By aging, in near perpetuity, to specific and de-
tailed requirements in a consent decree, corrections officials can ensure that the
State will fund their agency fully for the foreseeable future. Such arrangements
evade the democratic budgetary process.

lI. COMMON SENSE REFORMS

In my view, these problems with consent decrees are serious and must be ad-
dressed. But to say that there are problems with consent decrees in this area is not
to say that their use should be (or even could be) prohibited altogether. Rather, in
my view, there are some obvious and common sense reforms that can and should
be implemented in this area that would allow all involved to enjoy the benefits of
consent decrees without much of their current pitfalls.

(1) Many of the problems with consent decrees can be avoided by responsible Ex-
ecutive Branch conduct. Shortly after becoming Attorney General, General Barr
announced new guidelines to govern the Justice Department's participation in
prison conditions litigation. Those five simple guidelines were:

(a) The Department should not initiate or intervene in prison litigation-
including by entering into a consent decree-unless necessary to a specific
deprivation of a prisoner's basic human needs, i.e., unless necessary to rem-
edy genuine eighth amendment violation.

(b) n resolving prison litigation--by consent decree or otherwise--the De-
partment should seek to remedy the constitutional violation, but should not
seek to impose on the States or localities additional burdens not required
by the Constitution or other applicable Federal law.

(c) Where an existing consent decree or other judicial order remains in
effect, the Department should consider supporting a State's or locality's re-
quest to modify the decree to the extent necessary to remove restraints on
the State or locality not required by the Constitution.

(d) The Department should not encourage continuing court supervision of
State prisons or local jails, either directly or by a special master, unless
such supervision is plainly required as a last resort to remedy a continuing
constitutional violation.

(e) And finally, as soon as a State or locality had remedied past constitu-
tional violations (and there is no specific indication that the State or local-
ity will revert to such unlawful practices) , the Department should support



termination in a timely manner of all litigation and consent decrees that
limit the ability of the State or locality to run its own prisons and jails.

If these 5 common sense, and I believe uncontroversial, guidelines were strictly
adhered to by the Department, many of the evils associated with prison litigation
and consent decrees in which the United States is a party would e substantially
alleviated. Of course, such reforms would not necessarily cure the problems with
consent decrees resolving prison litigation initiated and controlled by private
plaintiffs.
2) Legislative reform is also called for in this area. indeed, in my view, three dif-

ferent types of legislative reform are worth considering in more depth:
(a) First, I see no reason wvhy the Congress should not impose some pre-

sunption of a durational limit on prison condition consent decrees that are
enforceable in the Federal courts. It seems to me entirely justified to put
a limit on the duration of relief (provided, however, that the consent decree
can be extended if the constitutional violation has not been substantially
remedied); or, at a minimum, tW require the courts to consider periodically
over the life of a decree whether partial or full termination is warranted
under rule 60(b).

(b) Second, I believe that it would be entirely appropriate for the Con-
gress to specify that, in approving consent decrees, a Federal court must
-determine that the relief contained in the decree is narrowly tailored to
remedy the constitutional (or other Federal) violation alleged, and does not
contain broader requirements that unnecessarily intrude upon the legiti-
mate governmental functions of States and localities. In my view, such a
provision would present no serious separation of powers concerns, provided
it was carefully crafted, because it would not in any way prevent a Federal
court from doing what was necessary to remedy a genuine constitutional
violation. Indeed such a provision would not be different in kind from the
requirement in the Tunney Act that requires a Federal court to determine
that a consent decree is in the public interest before approving it.

(c) Finally, the Congress may want to consider rea firming and making
more explicit what I believe the law already requires-that as soon a State
or locality can demonstrate to a Federal court that it has remedied the con-
stitutional violation alleged in the underlying complaint, and there is no
imminent risk of that action recurring, a consent decree should be termi-
nated. That is so even if the consent decree contains additional provisions
that may go beyond what the Constitution requires. A Federal court cannot
enforce a decree when the underlying Federal violation has been fully rem-
edied and the parties have no right to attempt to confer upon the court the
jurisdiction to enforce their own agreement with the contempt power of the
court.

All of these reforms can be accomplished without intruding on the responsibility
of the federal courts to remedy constitutional violations. In this regard, I note that
the draft bill that the committee staff sent to me addresses a number of these re-
forms. Although the language of the bill may need some tinkering both to be effec-
tive and to ensure an appropriate respect for the courts, it seems to me that the
committee is headed in the right direction.

Senator ABRAHAM. Thank you very much.
Mr. Dilulio?

STATEMENT OF JOHN J. DiIULIO, JR.
Mr. DiuLIo. Thank you, Mr. Chairman. With your permission,

I would like to just summarize portions of my 11-page written tes-
timony.

Senator ABRAHAM. Please, and we will submit your full testi-
mony for the record.

Mr. Diluuo. Thank you.
Make no mistake revolving-door justice is a reality. The facts

and the figures on tie public record support the American public's
crime fears. The testimony you will hear today from Ms. Finnegan,
the testimony you heard earlier from Senator Hutchison, and the



testimony that could be given by literally millions of crime victims
and their families, including my own, is not merely anecdotal, as
is sometimes claimed. Nor are these tales of criminals who are re-
leased from custody and who maim and kill merely sensational.
Rather, as I will attempt to show very briefly, they are reflective
of the systemic realities of revolving-door justice in America today.

Let's take a look at just some of the hard facts, just the tip of
this iceberg. In 1992, there were over 10 million violent crimes
committed in America, but only about 641,000 of these violent
crimes led to arrests, barely 165,000 to convictions, and only about
100,000 to prison sentences which, on average, would end before
the criminal served even half his sentence behind bars.

Indeed, fully 60 percent of convicted criminals with one violent
felony conviction, 45 percent with two, and 41 percent with three
are not even sentenced to prison. Even those convicted of homicide
and released from prison in 1992 had served, on average, only
about 6 years on sentences of about 12.5 years. Of the 4.9 million
persons under correctional super-vision in America in 1993, about
72 percent were not incarcerated.

What I would like to stress here and beg for understanding is
that while some prisons may indeed be overcrowded, and while
overcrowding may create in some conditions a need for judicial ac-
tion, the Nation's streets are now overloaded with serious convicted
criminals who are out on probation and parole. This is not a myth.
This is a reality.

In 1991, for example, recent research shows that of those persons
convicted of a violent crime and presently under correctional super-
vision, 372,000 were in prison while nearly 600,000 violent con-
victed criminals were out at that poit on probation or parole.
What happens on probation or parole? We all know the statistics
about 33-percent recidivism rates, about only a fifth of probation
violators who are ever sentenced to jail for their failure to comply.
We know about over 90 percent of all convicted criminals who do
go to prison get paroled after serving only 35 to 40 percent of their
sentenced time behind bars.

Nearly a third of parolees who are in prison for a violent crime
and nearly a fifth who are in prison for a property crime are
rearrested within 3 years for a violent crime. Too often, that violent
crime is murder. Of death row prisoners in 1993, 68 percent had
a history of felony convictions, including 9 percent with at least one
previous homicide conviction. Moreover, 42 percent were in cus-
tody, mostly on parole, at the time they murdered.

Indeed, ongoing research reveals that up to a third of those con-
victed of murder over the last many years were in custody on pro-
bation, parole, pretrial release, at the very time they did the mur-
der or murders for which they were convicted. For example, be-
tween 1990 and 1993, Virginia convicted some 1,411 persons of
murder, 33.5 percent of whom had an active legal status at the
time they did the crime. Likewise, between 1987 and 1991 pris-
oners released early from Florida's prisons committed well over
15,000 crimes, including 346 murders. Indeed, about a third of all
violent crime is committed by persons who are technically in cus-
tody when they find their latest victims.
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Once and for all, let us lay to rest the fatally false notion that
most prisoners are mere drug offenders or technical parole viola-
tors. Based on a scientific survey representing 711,000 State pris-
oners in 1991, the U.S. Bureau of Justice Statistics found that fully
94 percent of State prisoners were violent or repeat criminals. This
same analysis, by the way, has been run with data representing
three previous data sets stretching back to the 1970's. In every
case, the figure was 90 percent or more.

Studies I have done with Harvard economist Ann Piehl likewise
document that in the year prior to their incarceration, State pris-
oners commit an average of a dozen serious crimes, excluding all
drug crimes. Likewise, a recent National Bureau of Economic Re-
search study reported that incarcerating each State prisoner re-
duces the number of crimes by approximately 13 a year, and a re-

.. - - cent analysis published in the Journal of Quantitative Criminology,
which is good for insomnia, I suppose, suggests that prisoners com-
mit between 17 and 21 indexed crimes a year when they are on the
loose.

Parolees do not return to prison for nothing. This is a popular
myth, a myth that has been promulgated especially with regard to
the increase in the California prison population, the Nation s larg-
est, over the last 5 or 6 years.

In three separate blue-ribbon commission reports in California, it
was asserted that the main factor fueling the growth of that State's
prison population was the return to prison of mere technical parole
violators. That, we now know from recent research, is totally and
demonstrably false.

In California, in 1991, some 84,194 persons were admitted to
prison, but only 3,116 of them, 3.7 percent of total admissions,
were technical parole violators. The other 42,834 parole violators,
representing 51 percent of total admissions and 96 percent of all
parole violator admissions, had been convicted of thousands upon
thousands of new crimes, including 255 newly convicted of murder.
In sum, Mr. Chairman, it is absolutely and abundantly clear from
all the empirical data on this subject, from all the real studies and
research, that America does have a world-class problem of revolv-
ing-door justice.

Ih ave no comparative advantage here in discussing the constitu-
tional or legal issues involved with the STOP provisions. I am not
a lawyer; I do not want to be, I do not pretend to be. But I would
urge this Congress to avoid getting lost in what most Americans,
I think, would consider to be rather empty legalisms on this sub-
ject, especially with regard to such issues as prison crowding.

As I summarize on pages 9 and 10 and 11, I believe, of my writ-
ten testimony, as all the best studies indicate, and I cite several
there, such inmate housing practices as double-celling and open-
bay dormitories are neither constitutionally impermissible nor
automatically dangerous to institutional order and well-being.

In conclusion, the rise of judicial intervention has had precisely
the adverse public safety and other consequences detailed by the
National District Attorneys Association, lamented by legions of
local police, and testified to by countless crime victims.

The responsibility to act on this stretches, obviously, to both ends
of Pennsylvania Avenue. At a recent White House dinner I at-
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tended, President Clinton participated in a 3-hour discussion of
crime and violence in America. It is clear that both President Clin-
ton and leaders in this Congress care deeply about America's crime
problem and are concerned about the demographic time bombs that
are waiting to go off in just a few years.

What remains unsettled, however, is whether our institutions,
beginning with this Congress, can work to protect decent, law-abid-
ing citizens from violent and repeat criminals released early be-
cause of prison caps. With these hearings, Mr. Chairman, I am
heartened that that might happen, and I thank you for inviting me
to testify.

[The prepared statement of Mr. DiIulio follows:]

PREPARED STATEMENT OF JOHN J. DIIULIO, JR.

These Senate hearings on crime could prove to be among the most important that
Congress has ever held. If Congress acts wisely, it can help to end the insanity of
revolving-door justice in America. Moreover, it can help to restore public trust and
confidence in the criminal-justice system, and, in turn, in the moral authority of
government itself. At stake in your deliberations is not only the fate of proposals
to reinforce or revise provisions of the 1994 federal crime bill. At stake is the very
capacity of our representative institutions to honor the will of a persistent popular
majority of the American people, a m ority that encompasses Americans of every
race and region, and of every demographic description and socio-economic status.

1 believe Uat your deliberations should be guided by three sets of principles.
First, America does have a deep, documentable, and morally disastrous -problem

of crime without punishment.
Second, the problem of revolving-door justice is due largely to the influence over

the criminal-justice system exercised by activist judges as well as by the dispropor-
tionate influence over criminal-justice policy exerted by those who insist (and, in
some cases, have insisted for decades) that many or most incarcerated criminals
should be released from custody or placed on probation or parole.Third, this Congress does have the constitutional writ, the moral responsibility,
and the policymaking capacity with which to begin to set America's criminal-justice
system straight, enhancing public safety while bolstering public confidence in our
political process.

THE REALITY OF REVOLVING-DOOR JUSTICE

Revolving-door justice is a reality. The facts and figures support the American
public's crime fears. Ms. Finnegan's testimony here toay, the testimony offered in
the House last February by the father of slain Philadelphia police officer Daniel
Boyle, indeed, the testimony that could be given by literally millions of crime vic-
tims and their families, including my own, is not merely anecdotal. Nor are the tales
of released criminals who maim andkill merely sensational. Rather, they are reflec-
tive of the systemic realities of revolving-door justice in America today.

Earlier this year, the U.S. Bureau of Justice Statistics (BJS) released what is the
first fully reiable data set on criminal victimization in America in a given calendar
ear. The product of BJS's outstanding 10-year effort to perfect its National Crime
victimization Survey (NCVS), the data revealed that in 1993 Americans suffered

some 43.6 million criminal victimizations, 11 million of them violent crimes. Thus,
fully a quarter of all crimes committed in America in 1993 were violent crime.

Given that American citizens are now suffering well over 10 million violent crimes
each year, how many predators really do go to prison for violent crimes, how long
do they actually remain behind bars, and what is their complete criminal profile?

In 1992 about 3.3 million violent crimes were reported to the police. About
641,000 led to arrests, barely 165,000 to convictions (over 90 percent of them the
result of plea bargains), and only 100,000 or so to prison sentences, which on aver-
age ended before the convict had served even half his time behind bars. Indeed BJS
data show that fully 60 percent of convicted criminals with one violent felony convic-
tion offense, 45 percent with-two felony conviction offenses, and 41 percent with
three felony conviction offenses are not sentenced to prison. Even those convicted
of homicide and released from prison in 1992 had served, on average, only 5.9 years
on sentences of 12.4 years.
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And of the 4.9 million persons under correctional supervision in America in 1993,
about 72 percent were not incarcerated. Between 1980 and 1992 the nation's incar-
ceration rate per 100 000 residents increased from 139 to 344. But over the same
period the number of persons sent to prison per 1,000 crimes increased from 128
to only 148.

Likewise, from 1980 to 1993 the nation's prison population increased by 184 per-cent but its parole population increased by ?05 percent. A recent study by Professor
Joan Petersila of U.C. at Irvine, formerly research director of RAND's criminal jus-
tice program , found that in 1991 of those persons convicted of a violent crime and
p reeentiyunder correctional supervision, 372,000 were in prison while nearly
60,000 were on probation or parole.

Revolving-door justice in corrections begins with revolving-door justice at the time
of arrest. In 1992, 63 percent of the 51,000 felony defendants in the nation's 75 larg-
est counties were released before trial. Among the released defendants 27 percent
had one or more prior felony convictions. About a third of those released were
rearrested on a new charge, failed to appear in court as scheduled, or committed
some other violation that resulted in the revocation of their pretrial release.

Within three years of sentencing, nearly half of all probationers are convicted of
a new crime or abscond. Among probationers with new felony arrests, 54 percent
are arrested once, 24 percent are arrested twice, and 22 percent are arrested three
times or more.

The popular belief that the nation's 4 million community-based convicted crimi-
nals can get away with murder is true both figuratively and literally.

As a recent article in Science by Dr. Patrick Langan revealed, about 90 percent
of probationers are required to do one or more things as a condition of their commu-
nity-based status--pay restitution to victims, stay under house arrest perform com-
munity service, participate in substance abuse counseling, and so on. but about half
of them never comply with the terms of their sentences, and only a fifth of the viola-
tor ever go to jail for failure to comply.

Similarly, over 90 percent of all convicted criminals who do go to prison are pa-
roled after serving only 35 to 40 percent of their sentenced time behind bars. Nearly
a third of parolees who were in prison for a violent crime, and nearly a fifth who
were in prison for a property crime, are rearrested within three years for a violent
crime.

Between 1977 and 1993 about a third of a million Americans were murdered.
Over the same period however, 225 persons were executed for murder while 1,789
persons convicted of" murder had their death sentence lifted as a result of
commutations, higher court decisions, or other reasons.

At the end of 1993 some 2,716 persons were on death row. Available criminal his-
tory records reveal that 68 percent had a history of felony convictions, including 9
percent with at least one previous homicide conviction. Moreover, among death row
inmates whose legal status at the time of the capital offense was reported, 42 per-
cent were 'in custody" at the time they murdered. About half of them were on pa-
role. The other half were on pretrial release probation, or had escaped from prison.

In many jurisdictions, about a third of those convicted of murder over the last
many years were *in custody" at the time they did the murder or murders for which
they were convicted. For example between 1990 and 1993, Virginia convicted 1,411
persons of murder, 33.5 percent of whom had an active legal status at the time they
did the crime. More broadly, since 1986 in Virginia, over half of all murders 76 per-
cent of all aggravated assaults, and 81 percent of all robberies have been tle work
of repeat offenders. The data on other states are much the same. For example, be-
tween 1987 and 1991 some 127,000 prisoners were released early from Florida's
prisons. Within a few years of their parole, they committed over 15,000 violent and
property crimes, including 346 murders.

Indeed, about 12 percent of all persons arrested for all violent crimes are out on
pretrial release for a previous charge, 7 percent are on parole, and 16 percent are
on probation. Thus, about a third of all violent crime is committed by persons who
are technically "in custody" when they find their latest victims.

In sum, we have reached the point in this country where the criminal penalties
for crime in general and for violent crime in particular, are neither swift, nor cer-
tain, nor severe, and where more is invested in finding out how many convicted sex
offenders get what type of Ineffective treatment behind bars than in ow many rape
victims, assault victims, and murder victims could be spared by ending or at least
pumping the brakes on revolving-door policies and practices.

And yet, despite all the data I've just summarized despite the mountains more
that document the same revolving-door reality and despite the public's justifiable
outrage, one continues to hear and see reported as fact the fatally false notion that
most prisoners are "mere" drug offenders, "technical" parole violators, and other un-
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fortunate souls who did little criminal harm to society when they were free, and
would do no harm to society if they were released from prison tomorrow morning.

Such anti-incarceration notions are errant nonsense at best, and do not merit the
academic, media judicial, and legislative attention that they continue against all
reason and morality to receive.

Based on a scientific survey representing 711,000 state prisoners in 1991 BJS
found that fully 94 percent of state prisoners were violent or repeat criminals: 49 per-
cent were serving time for a violent crime, 62 percent had been convicted of one or
more violent crimes in the past, and all but 6 percent had a previous sentence to
probation or incarceration. Nearly a quarter of violent prisoners had victimized
more than one person, and 20 percent had victimized a minor.

Studies I have done with Harvard economist Anne Piehl and published in The
Brookings Review document that, in the year prior to their incarceration, state pris-
oners commit an average of a dozen serious crimes, excludinf all drug crimes. Like-
wise, a recent study by Dr. Steven Levitt of the National Bureau of Economic Re-
search reported that incarcerating each prisoner reduces the number of crimes by
approximately 13 a year. And a recent anali blished in the Journal of Quan.
titative Criminology--not exactly beach read ,but quite relevant here--suggests
that prisoners commit between 17 and 21 index crimes a year when on the loose.

By the same token, a recent study of "mere' federal drug-law violators revealed
that the average quantity of drugs involved in their cases was 183 pounds for co-
caine traffickers and 3.5 tons for marijuana. In 1991, only 2 percent of those admit-
ted to federal prisons were convicted of simple drug possession. In the states most
drug-law violators, like most prisoners generally, are recidivists who have done a
mix of property and other crimes.

Likewise, a recent study by Professor Petersilia exam ued the oft-repeated claim
that the growth in California's prison population has been driven by the return to
prison of "technical" parole violators who had done no more than failed to phone
their parole officer or failed a urine test. She found that in 1991, 55 percent of the
84,194 persons admitted to California prisons were indeed parole violators. But only
3,116 of them---3.7 percent of total prison admissions-were technical parole viola-
tors. The other 42,834 of them--51 percent of total admissions, 96 percent of all pa-
role violator admissions--were returned to prison because they had committed and
been convicted of thousands upon thousands of new crimes, including 255 newly-
convicted of murder.

In sum, the Pope is. Catholic, frogs do not have wings, and America has a world-
class problem of revolving-door justice.

COURTS AND CRIMINALS

But why? Why does this problem persist against all public concern, all evidence,
and all laws intended to bring it under control? For example, in the 1970's and 80's
many states passed wave upon wave of mandatory sentencing and truth-in-sentenc-
ing-style reforms. Yet by 1988, most prisoners still served a third or less of their
time in confinement, and violent offenders were released after serving 43 percent
of their time behind bars. By 1992, that number had moved in the right direction-
up!--but only to 48 percent of time sentenced, time served. Why?

A huge part of the answer concerns the role that activist judges, mainly but not
exclusively at the federal level, have come to play in America's criminal-justice sys-
tem. Earlier this year, a Florida felon who had 13previous convictions for robberies,
burglaries, theft and drug crimes was indicted for killing an aspiring major-league
itcer and father on a West Palm beach street. Because of a judicial order to re-
ieve overcrowding" in Florida's prisons, the felon was on his fourth so-called condi-

tional release when he was booked for the cold-blooded murder.
Since the first filing of prison overcrowding litigation on the grounds of cruel and

unusual punishment in 1965, similar lawsuits have been brought in at least 47
states. Twenty-five years later, 1,207 state correctional facilities were under court
order or consent decree, 264 of them ordered to limit their populations, and hun-
dreds of others under specific orders governing staffing, food services, recreation,
counseling programs, and other matters. In its own January 1993 prison project
"status report, the ACLU trumpeted the overwhelming success of prisoner-plantiffs
in 64 out of 70 major overcrowding cases. By late 1994 some 39 states and 300 of
the nation's largest jails operated under some form of federal court direction. In.
deed, the entire prison system was under court orders in nine states, and over-
crowding litigation was pending in many more.

In 1990 1 edited a book entitled Courts, Corrections, and the Constitution (Oxford
University Press) which examined the impact of court intervention on prisons and
jails. I believed tien, and I believe now, that some instance. of court intervention



are both constitutionally required and morally imperative. Most federal judges act
responsibly to balance public safety, prisoners' rights, and other important public
values.

But in far, far too many cases over the last three decades, federal judges have
issued reckless orders that unduly jeopardized public safety and imposed great
human and financial costs on citizens.

In December of 1994 the National District Attorneys Association (NDAA) passed
a resolution that took dead aim at the undue influence exercised by judges who im-
pose prison caps that invite released criminals to do murder and mayhem on the
streets. The NDAA resolved that "federal court orders in prison litigation often have
severe adverse effects on public safety, law enforcement and local criminal justice
systems." Last February, the House strengthened relevant provisions of the 1994
federal crime bill by adopt Title III of the Violent Criminal Incarceration Act.

The Stop TurniN Out Prisoners or STOP provision cuts to the heart of what's
wrong here by making prison caps a remedy of last resort. In essence, STOP would
stop federal judges from issuing sweeping orders, as they do now, and releasing dan-
gerous criminals without ruling on constitutional claims or holding a trial on the
allegations.

Those who opposed the kindred provision of the 1994 crime bill, and who are ral-
lying now to stop STOP, would like us to accept the entirely disingenuous argument
that the judges in question aren't imposing anything on anyone. They attempt to
hide behind the fact that many such court interventions occur via so-called consent
decrees which are signed by mayors or other duly-elected public officials.

But tie process by which activist federal judges have gained control of substantial
portions of the nation's justice system is hardly the disinterested, thoroughly apoliti-
cal, arms-length, judicially-tempered process conjured up by the anti-STP coali.
tion. Government by federal consent decree is not government with the consent of the
governed. Anyone who doubts this should take a look at recent books and articles
on the subject, most pointedly the essay in the Summer 1996 issue of Policy Review
by Philadelphia Assistant District Attorney Sarah Vandenbraak.

Better still, they should read Federalist Paper No. 78, wherein Alexander Hamil-
ton tried to assuage the fears of those early Americans who worried about an impe-
rial federal judiciary. The judiciary, promised Hamilton, would have "no Influence
over either the sword or the purse," and could "take no active resolution whatso-
ever." If Hamilton could return to Philadelphia today and talk to Mayor Rendell,
District Attorney Abraham, or other city officials who for years have been battling
the jail cap imposed by Federal District Court Judge Norma Shapiro he would have
to concede that the Anti-Federalists were only too right to worry. Lilcewise, Senator
Hutchison and others who have witnessed Federal District Court Judge William
Justice's control of the Texas prison system know that judges in these cases have
gone way beyond remedying specific, documentable violations and exercised enor-mous influence over both prison populations and public expenditures. In Texas,
since 1980 the prison population has about doubled,but inflation-adjusted per pris-
oner spending has increased ten-fold. As a result of court orders and consent de-
crees," in many states today half or more of every prison dollar goes to prisoner
services, amenities, and things other than security basics.

The anti-STOP coalition would like nothing better than to have this Congress
focus on side issues and get lost in empty legalisms. And from prison crowding to
parole, the anti-STOP coalition would like this Congress to believe that the plural
of anecdote is data. But it is not. The empirical evidence on the relationship be-
tween prison population densities and levels of violence and other problems behind
bars is ambiguous or non-existent. To cite just four examples:

1. A 1986 BJS study of over 180,000 housing units at 694 state prisons found that
the most crowded prisons had a rate of homicide lower than that of less crowded
prisons, and concluded that there was no clear evidence that crowding levels were
directly related to the incidence of homicide, assault, or major disorders. (C. Innes,
Population Density in State Prisons (BJS, December 1996)
2. A 1989 survey of the empirical literature on prison crowding concluded that,
"despite familiar claims that crowded prisons have produced dramatic increases
in prison violence illness, and hostility, modern research has failed to establish
any conclusive link between current prison spatial and social densities and these
problems." (J. Bleich, The Politics of Prison Crowding, CA Law Review, 79, 1989)
.A 1990 review of the empirical literature on crowding and other "pains of im-

prisonment"-produced, indentlly, by scholars whose other work some STOP
opponents have cited in support of prisoner rehabilitation programs--flatly chal-
lenged "the validity of the view that imprisonment is universally pai nful, and
added that from "a physical health standpoint, inmates appear morehealthy than



their community counterparts." (J. Bonta and P. Genreau, Reexamining the Cruel
and Unusual Punishment of Prison Life, Law and Human Behavior, 14, 1990)
4. An exhaustive 1994 review of the empirical literature on crowding, one that re-
vised the author's own much-cited 1985 research on the subject, concluded plainly
as follows: "Despite the prevailing sentiments about the harmful effects of crowd-
ing, there is little consistent evidence supporting the contention that short- or
long-term impairment of inmates is attributable to prison density." (G. Gaes, Pris-
on C -' crowding Reoanined, The Prison Journal, 74, September 1994).
Such inmate housing practices as double-celling and open-bay dormitories are nei-

ther constitutionally impermissible nor automatically dangerous to institutional
order and well-being. Institutional leadership and management are among the cru-
cial intervening variables that determine how, if at all, crowding affects conditions.
But too many judges have totally ignored the empirical evidence and used false,
unproven, and unprovable arguments about crowding to justify sweeping interven-
tions.

CONGRESS IS CONSTITUTIONALLY RESPONSIBLE

In conclusion, the rise of judicial intervention has had precisely the adverse public
safety and other consequences detailed by the NDAA, lamented by legions of local
police, and testified to by countless crime victims.I am not a lawyer, and I do not want or pretend to be. Nor do I specialize in con-
stitutional theory or such to pics as consent decree draftsmanship or prisoners'
rights. But I fail to see how STOP would prevent any real violation of federal law
or any unconstitutional deprivation suffered by a particular prisoner in a particular
place at a particular time from being addressed as neceewsay y federal judges.

I will readily concede, however, that like most Americans I place victims' rights
ahead of prisoners' rights, and public safety concerns ahead of legal abstractions.
I remain, by turns, amazed and appalled at how so seemingly simple and strAight-
forward an exercise of democratic will--anti-crime laws passed by duly-elected offi-
cials--can be weakened or gutted time and again by irresponsible judges and a well.
oranized and influential band of policy elites who dismiss public concerns about re-
volving-door justice as reactionary.

But as I have attempted to show, the public's concerns are rational, not reaction-ary. This debate is not about "get-tough" politics. It's not about "judge-bashing.' It's
about the moral and constitutional responsibility of Congress to respond to the will
of a persistent popular majority, and to check and balance federal courts that trifle
with public safety and drain the public purse.

As the late great Princeton constitutional law scholar Edward Corwin argued, the
Congress and the Congress alone vests judicial power in "such inferior Courts" as
it "may from time to time ordain and establish.* The explicit language of Article III,
Section 2 of the Constitution furnishes Congress with more than enough authority
to enact STOP and STOP-like provisions into federal law.

But while Congress should not duck its responsibility to act, neither can it act
alone.

At a White House dinner I recently attended, President Clinton participated in
a three-hour discussion of crime and violence in America. It's clear that both Presi.
dent Clinton and many leaders of both parties in Congress care deeply about Ameri-
ca's crime problem, and are concerned about the demographic crime bombs that are
set to explode in only a few years.

What remains unclear, however, is whether our representative political institu-
tions, beginning with this Congress, can work to protect decent, law-abiding citizens
from vioent and repeat felons.

In 1993 and 1994, only one public institution received lower ratings from the pub-
lic than did the Congress itself, namely, the criminal-justice system. By passing
STOP without any major changes, and by passing other measures that hep to lock
the revolving-door, this Congress can begin to save innocent lives and rehabilitate
public trust in government.

I thank you for inviting me to testify.

Senator ABRAHAM. Thank you very much.
District Attorney Abraham, I have just been informed that an-

other vote has started, and in that there are no other members
here, what I would like to ask somebody with the same name as
me is to give me a few minutes to run over, cast what will be 2
votes, and then we will start again, because I think every panelist



deserves the opportunity to address at least one member of this
committee and convey their testimony.

Ms. ABRAHAM. My pleasure.
Senator ABRAHAM. So I will be back soon and the hearing will

stand in recess for a few minutes. Thank you.
[Recess.]
Senator ABRAHAM. The committee will come to order, please. For

the benefit of the panelists and the audience, we have 2 votes left
and we will continue now with District Attorney Abraham's testi-
mony. I will probably have to leave at the end of it and cast those
final 2 votes, but I think we will be able to get those 2 done a little
quicker.

So at this point, if you would continue.

STATEMENr OF LYNNE ABRAHAM
Ms. ABRAHAM. Thank you, Mr. Chairman and Senator Biden. My

name is Lynne Abraham. I am District Attorney of Philadelphia,
and in addition to appearing in my own right, I am appearing also
on behalf of the National District Attorneys Association.

I would appreciate It if the Chair would move into the record a
letter sent to the Honorable Orrin Hatch from Michael Barnes, now
the new President of the NDAA, and make that a part of the
record.

[The letter referred to follows:]
NATIONAL DISTmICT AirroRmmWs ASSOCIATION,

OFFICE OF THE PRESIDENT,
Alexandria, VA, July 25, 1995.

The Hon. ORRIN G. HATCH,
Chairman, Senate Committee on the Judiciary,
Dirksen Senate Office Buiding,
Washington, DC.

DEAR CHAIRmAN HATCH: As the new President of the National District Attorneys
Association I want to express our appreciation for your continual efforts in exploring
new and enhanced methods of assisting local law enforcement in fighting crime and
protecting the citizens of our communities. The work you are embarking upon, in
amending the Violent Crime Control and Law Enforcement Act of 1994, can only
refocus public Interest In the abilities, and needs, of local communities in fighting
crime. In reviewing what we believe needs to be done to remove obstacles to our
efforts, one area for Congressional effort is readily apparent.

The almost continual intervention and interference by federal courts in prison liti-
gation has had an adverse effect on our ability to protect our communities. Court
order stemng from the unwarranted Intrusion by federal judges has resulted in
the release of dangerous criminals back to our city streets; has resulted in the
squandering of scarce resources to meet the whims of self-designated monitors; and
has usurped the authority and responsibilities of locally elected officials.

Our Association strenuously urges the Congress to adopt legislation that would
establish uniform provisions liming federal court orders and consent decrees that
affect local' risons and jail facilities; that would limit any permissible injunctive or
equitable retef to those that are least intrusive and burdensome to local govern-
ment and with the weight to doubt being given to the needs of public safety; that
would give local prosecutors and other law enforcement officials stan n to chal
lenge the intervention of federal courts; that would provide for the modification or

vacation of court orders where unconstitutional conditions have been corrected or
where prior findings are no longer valid; and provide measures to protect prisoners
rights to obtain prompt determinations of legitimate challenges to the constitu-
tionality of prison conditions

As a career prosecutor, and speaking on behalf of my peers f-om across the coun-
try, there is nothing more uttng to a local law enfoicement official then to end
a lengthy criminal investigation andcriminal trial only to see a convicted felon es-
sentidlly walk free because of judicial overreaching. Our criminal justice system is
a mockery when prisoners rights and comforts imperil the law-abiding citizen.
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The members of the National District Attorneys Association and I look forward
to continuing to work with you in our mutual efforts to make this country a safe
and decent place to live and raise our families.Sincerely,

MICHAEL P. BARNES,

PREsIDENT, NATIONAL DIS:TPJcT AORNEYS ASSOCIATION
Prosecuting Attorney, South Bend, IN.

Ms. ABRAHAM. Since I am going to digress from the previous
notes that I submitted on behalf of my testimony, I would ask that
the Chair also admit my testimony in whole so that I may speak
to some of the issues that perhaps some of the other speakers have
not touched.

I also wanted to thank publicly former Attorney General Bill
Barr who, during his tenure, very graciously and wholeheartedly
entered into Philadelphia's problems with the prison cap and was
of significant assistance to us.

I think that all of the people who have appeared before me have
talked about several of the things that are of interest to them, and
I thought I would put a little more human face on it. This past Sat-
urday, I took 25 of my 1st-year assistant district attorneys across
the city to see how what they are doing impacts upon Philadelphia,
and also to get them familiar with what they are going to deal with
as assistant district attorneys.

One of the places that we visited was a shooting gallery and
crack house in a drug-infested, crime-ridden neighborhood where
the house that we entered was without any kind of heat, light, or
electricity. It was the flop house for 30 or 40 drug addicts. It is
filled with bugs and garbage and lice, some of which were carried
off on my assistants. We met 4 drug addicts there, one of whom
was very close to needing to be carried to the hospital because he
was losing his leg because of sepsis caused by drug injections.

I couldn't help but think that if any or all of the people that we
saw in that house were arrested, two things would happen. Num-
ber one, they would join the prison suit complaining about the in-
humane conditions of the prison, even though they lived in such
conditions. The second thing is that they would be released right
back to that house to live that night because they would be part
of the prison cap problem.

Since I have become district attorney in Philadelphia, I have
been waging a very hard campaign to rid Philadelphia, and indeed
with the STOP Act I hope every jurisdiction, of the kinds or prison
caps that we have been suffering. In 1970 in this country, there
were no prisons or jails under sweeping court orders, but by 1990,
508 municipalities and over 1,200 State prisons were subject to
court orders or consent decrees, many of which contain prison pop-
ulation caps.

In our case in particular, the Federal judge sitting on our prison
cap issue anc our consent decrees has never made a finding of a
constitutional violation. There has never been a trial on the issue.
There has been nothing determined that would violate any con-
stitutional right, but what has happened is that at least 600 pris-
oners a week are released from our prisons. They don't have to post
bail. They frequently don't appear.

As a matter of fact, as a running feature in the Philadelphia
Daily News there is a series called "Back on the Street," and what



it does every week is it features a person, and sometimes more
than one person, who has been released under the cap. It lists the
500 or 600 people who have been released, and it gives you the
name of the person and it tells you how many cases this person has
failed to appear from before.

We have people with 6, 7, and 8 cases open; 11, 12, 15, and
sometimes 20 people who fit into this category of having 10, 11,
and 12 failures to appear. One, in particular-a defendant has 8
open felony cases, including robbery, burglary, and criminal tres-
pass. ie had 7 prior failures to appear last year. He is a fugitive
from other States. He has 5 Social Security numbers, 5 addresses,
and 6 different names. This man will never show up in our court.
The only way he will show up is if he is arrested and incarcerated.
This group of people is similar to the many, many hundreds who
have gone through our prison system and been released.

In addition to the wholesale release of prisoners, the issue of how
you can be released is really quite simple. Instead of considering
the defendant's failure to appear, what his charge is, his history of
criminal conduct, the only thing that we worry about is a charge-
based system. In other words, the only question that the bail com-
missioner asks is what is this defendant charged with today, not
.ad of those other factors that are traditionally considered by

,Faes.Ifthe defendant is charged with what the Federal judge has

deemed to be a nonviolent crime, that person cannot be held for
bail or go to jail, no matter how many times he has failed to ap-
pear. Some of these so-called nonviolent offenses are stalking,
carjacking, robbery, burglary, drug-dealing, vehicular homicide,
manslaughter, terrorism threats, and gun-dealing. A person cannot
be detained pretrial, no matter how many time he has previously
failed to appear, and in this absurd situation drug dealers who
carry loaded Uzis on a street corner cannot and will not be sent
to prison under our present prison cap because carryin a loaded
Uzi by a drug dealer is not considered a violent offense. Therefore,
we have that issue.

In the 18-month period that we tracked, and of the thousands of
defendants who were released onto the street because of the prison
cap, some of these people have been arrested for a variety of
crimes, including 79 murders. One of the people who has been with
us in this fight throughout this issue on the STOP bill is Patrick
Boyle, who is here today right in the front row, in the tan suit. Mr.
Boyle is the father of young Danny Boyle, a 21-year-old police offi-
cer who stopped a defendant who had been in a stolen car who was
released under the prison cap. The defendant shot his son and
killed him right on the street and right through the stolen car win-
dow because he did not want to be arrested and he did not want
to go back to prison.

This is not the only case of that kind. In Atlanta just a few
months ago, a person released under a prison cap in Atlanta shot
and killed an Atlanta Braves replacement ball player during spring
training because he was released from the Atlanta prison because
of the prison cap even though he was himself a career criminal. In
addition to the 79 murders of people who are released under the
cap, we had another almost 1,000 robbers, almost 2,500 new drug-



dealing charges, almost 750 burglaries, 3,000 thefts, 90 rapes, and
several thousand assaults.

The STOP Act, it seems to me, Mr. Chairman and members of
the committee, is an important Act for our citizenry. The STOP Act
does several things. It properly prevents consent decrees, which are
nothing more than hammers imposed upon us by unfortunately too
frequently activist Federal judges who intrude themselves unneces-
sarily, and sometimes, unfortunately, in perpetuity, into State mat-
ters.

Full compliance with these mandates is impossible. The decrees
tderestimate the sheer magnitude of the problem. They don't an-
ticip ate changing conditions. Political support is certainly lacking
ant, of course, it binds one administration after another, each one
pointing the finger at the previous administration that it wasn't his
or her fault, that the cap or consent decree was there before. Of
course, the cost not only in monetary terms, but in human terms
Is absolutely astronomical.

It seems to me that STOP is an appropriate way to address the
issues. There may be some tinkering with some of the language, as
suggested by Attorney General Barr, that we might wish to look at,
but STOP is not a violation of the separation of powers since we
can change in Congress the substantive underpinnings of how the
courts will adjudicate matters because the laws will change. It cer-
tainly won't deny access to the courts, but it certainly does limit
remedies and the length of time for those remedies.

Since my light is red, I would be happy to answer any additional
questions at such time as the Chair wishes to ask me, and I appre-
ciate the opportunity to be here.

[The prepared statement of Ms. Abraham follows:]

PREPARED STATEMENT OF LYNNE ABRAHAm

Good Day, I am Lynne Abraham, the District Attorney of Philadelphia. I am also
a member of the Board of Directors of the National District Attorneys Association.
I am delighted that the Senate Judiciary Committee has invited me to speak today
about prosecutors' concerns.

W e Congress has before it a number of federal issues that are critically impor-
tant to prosecutors, I would like to focus on the question of what the feder govern-
ment can do to help states run their own criminal justice systems in order to ensure
justice for both, for the victims of crime and those who commit crimes.

Over the last 25 years, we in law enforcement have seen a dramatic change in
prisoner release practices. In 1970, there were no prisons or jails under sweeping
court orders. By 1990, 508 municipalities and over 1,200 state prison were subject
to court orders or consent decrees, many of which contained prison population caps.
Unfortunately, the federal courts, often with the intention of improving prison con-
ditions, have intruded unnecessarily into the state criminal justice systems and
completely undercut their ability to dispense justice and protect the public.

A Justice Department study of 79,000 felony probationers found that 49 percent
of them were rearrested for another felony within their state while on probation.
Half of these arrests were for a violent crime or a drug crime. Another study shows
that 35 percent of a/ persons arrested for violent cflmes were, at the time of their
arrest, on parole, probation or pre-trial release. All too often these chronic violent
offenders are on the street because of pressure rom the federal courts.

From the day I took office as District Attorney over four years ago, I have been
trying to rid the City of Philadelphia of a prison cap that has gutted the Philadel.
phia criminal justice system and has convinced our residents that crime pays big-
time. After inmates in our local prisons filed a lawsuit complaining about the prison
conditions, a federal Judge, who made no finding of any constitutional violation,
began overseeing what has now become an eight-yearold program of wholesale re-



leases of up to 600 criminal defendants per week to keep the prison population down
to what she considers an "appropriate level".

In this same federal lawsuit there has never even been a trial. In fact, a different
federal judge recently found that the conditions in even Philadelphia's very oldest
and most decrepit fclity-Holmesburg Prison-were still constitutional. Unfortu-
nately, the prior mayoral administration did not even put up a defense to this law-
suit-it simply folded its cards and agreed, under pressure from the federal judge
to enter two consent decrees providing for the ongoing release of huge numbers of
inmates.

These two consent decrees mandate federally ordered releases of criminal defend-
ants awaiting trial. Instead of individualized bail review, where Philadelphia judges
would consider all of the factors relating to a defendant's dangerousness and risk
of flight, we have a "charged-based" system for determining who may enter the pris-
ons. In other words, the only question asked is "what is the defendant charged with
today"? If the defendant is charged with what the federal judge calls "non-violent
crimes", he cannot go to jail no matter how dangerous he is and no matter how obvi-
ous it is that he will flee and not show up for his trial. Some of these so-called non-
violent offenses are stalking, cad asking, robbery with a baseball bat, burglary, drug
dealing, vehicular homicide, manslaughter, terroristic threats and gun charges. A
person cannot be detained pretrial no matter how many times he has failed to ap-
fear in court, In this absurd system a drug dealer carrying a loaded Uzi is deemed
non-violent". The defendant's prior convictions, his history of failing toappear for

court, his mental health history, his lack of ties to the community, even if he is in
the country illegally, and his drug or alcohol dependency are deemed completely ir-
relevant under these federal decrees.

Unfortunately, criminal defendants know the system and know that Philadelphia
judges no longer have any power to compel a defendant to appear for his trial. The
federal interference with our state bail system has been catastrophic:

* Before the federal prison cap began, Philadelphia had approximately 18 000
outstanding bench warrants (that is, arrest warrants issued when a defendant
fails to show up for trial and becomes a fugitive). Now, we have almost 50 000
bench warrants and virtually no one out on the streets looking for these Qgi-
tives. Why bother-if arrested, they will all be released again to the streets be-
cause of the cap.

* In an eighteen month period, thousands of defendants who were on the street
because of the prison cap have been arrested for new crimes, including 79 mur-
ders, 959 robberies, 2,215 drug dealing charges, 701 burglaries, 2,748 thefts, 90
rapes, and 1113 assaults.

* In 1993 and 1994, over 27 000 new bench warrants for misdemeanor and felony
charges were issued for defendants released under the prison cap. This rep-
resented 63 percent of all new bench warrants issued in 1993 and 74 percent
of all new bench warrants issued for the first six months of 1994.

e The rate of failure to appear in court is higher for prison cap defendants than
for defendants released under our traditional state court ball programs. A 1992
study established the following failure to appear rates: drug dealing 76 percent;
burglary 74 percent; theft 69 percent. By contrast, the failure to appear rate for
aggravated assault-a crime for which defendants cannot be released under the
prison cap-was just 3 percent. The fugitive rate nationally for defendants
charged with drug dealig is 26 percent in a year. In Philadelphia, however,
our PTA rate of 76 percent is thre time. the national rate.

But these statistics do not reflect the incalculable loesm to our community caused
by criminals confident in their belief that the criminal justice system is powerless
to stop them. The murder of even one citizen is too high a price for these rn-con-
ceived consent decrees but we have seen over 100 persons in Philadelphia killed by
criminals set free by the prison cap. Nationally, with well over 3 million probation-
ers and parolees many states will not seek to return violators to prison because of
the impact parole or probation revocations have on the prison population. Even
when parole or probation violators are sent back to prison, they are often released
again to comply with a federally-ordered prison cap--a real Catch 22.

Unfortunately, the prison caps also cause needless financial losses to our citizens
and businesses. Businesses suffer thefts, losses not covered by insurance
deductibles, increased security and surveillance costs, and increased insurance pre-
miums. How can we hope to attract retail businesses to urban areas when store
owners know that professional thieves and burglars have a "get-out-of-jail-free
card"? Prison caps are not simply a law enforcement issue-they are, in turn, inex-
tricably tied to the financial viability of a city. Fear of crime and the belief that law
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enforcement is ineffective are the synergies behind citizens arming themselves in
record numbers. The notion is widespread, firmly fixed and accurate that federally-
ordered prison caps create nothing more than recycling programs for criminals.

Philadelphia is, by most accounts, an extremely attractive terminus in the drug
trade. The Philadelphia International Airport is now a favored location to send out-
of-state couriers. Under the prison cap, we cannot hold a drug smuggler in prison
unless he is caught with more than 50 pounds of marijuana or more than 50 grams
of cocaine. So the drug cartels and their minions need not even have to suffer the
inconvenience of putting up any money to bail out the courier-none is required.

One case involving a drug dealer out of jail because of the prison cap. Undercover
detectives from Montgomery County, which is adjacent to Philadelphia, arranged a
drug dealin parking lot along the road that forms the border between Piadel-
phia and neighboring Montmery County. Before the deal took place, the defendant
tried repeatedly to move the deal to the Philadelphia side of the street because, the
defendant explained to the undercover detectives, he could go to jail in Montgomery
County but not in Philadelphia. The defendant nevertheless completed the deal on
the Montgomery County side of the street and, yes, he did go to jail out there, He
would not if he had completed his drug deal on the Philadelphia side of the street.

While the prison cap has encouraged defendants to commit more crimes and to
thumb their noses at our court system, one must keep in mind that Individualized
bail review-as opposed to the cap's "charge-based" system-is essential for reduc-
ing the overall costs to the criminal justice system.

The consent decrees in this case raise extremely disturbing questions about
whether any federal court oilght to intrude so unnecessarily into one of the most
basic functions of state government--its criminal justice system. The federal judge,
of whom I am speaking, has controlled 224 million dollars in bond funds for the con-
struction of a new state prison and the new state courthouse, even though there is
not a single prison bed in the courthouse. The federal judge even insisted that the
Bond Indenture contain , qnige requiring her approval of routine construction
matters. Every single construction change order has required federal court approval.
Recently, for example, the Philadelphia court system wanted to expand one room
in the courthouse for court interpreters. This change, if done during the construction
phase, would have cost $5,000. nut the federal judge did not like the proposal, so
she rejected it. This change will now be completed poet-construction-at a cost to
Philadelphia taxpayers of $30,000.

The federal court has micro-managed the Philadelphia criminal justice agencies
to a fare-thee-well-there have been debates over the placement of flag poles on our
prisons, whether the state Judges new chairs should be scotch-guaded, the candle
watt power of the light fixture, and the choice of art work at the prisons. Even if
some of these issues are important, the fundamental question is who should be in
charge of the debate--the feder judge or state officials?

This raises a most disturbing aspect of federal consent decrees inp risen condi-
tions lawsuits. With a consent decree, one state political administraton can arro-
gate unto itself powers it does not have under state law. It can make political dec/-
sions, embody them in the federal court order, and then insulate that policy from
change by the next duly elected mayor. Indeed, as it stands now, prison caps can
be-and have been-fored upon states for as long as twenty years, with no power
vested in the state to be relieved of the burdensome weight of the decrees.

We, the current mayor, other law enforcement officials and I are attempting to
rid ourselves of the prison cap, even though I have no standing to challenge any
of the issues I have spoken about tod ay. ut we cannot take the naive view that
this step alone will solve the problem. Elimination of the prison cap is only the most
immediate action that can be taken to increase the effectiveness of law enforcement.
Law enforcement In a large urban area is tough enough; federally-enforcedprison
caps undermine our efforts. Restricting federal court interference with individual-
ized bail review, the state judges' power to punish those defendants who will~flly
refuse to appear for their court hearings or who violate probation or parole, is an
essential step in returning to our state criminal justice system the ability to dis-
pense Justice.

In Philadelphia, we are committed to devoting adequate resources to ensure ap-
propriate prison conditions for inmates and safety for our correctional officers. Hu-
mane conditions are essential not only because they prevent a federal takeover of
our prisons but, more importantly, because we are morally required to regard the

"right. of all members of our society, even those who break the law. But we must
also recognize that resources devoted for prisoners come at the expense of other pro-
grams essential for our law-abiding citizens. None of us has the luxury of housing
prisoners in conditions that far exceed the standards of humane treatment when we
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do so at the cost of depriving needy, law-abiding citizens of essential and fundamen-
tal government services.

In Philadelphia, a new 2,000 bed prison is about to open. Because Holmesburg
Prison, our oldest facility, will be closing, we will have a net gain of only 400 prison
beds. These beds, which will be filled in a matter of days, are too costly to be squan-
dered by rigid adherence to outdated and ill-advised consent decrees that preclude
the full use of available prison space.

For these reasons, the National District Attorneys Association, a bi-partisan orga-
nization of prosecutors from across the country, has unanimously endorsed a lu-
tion recognizing the severe, adverse effects of federal prison conditions litigation and
strongly urging Congress to strengthen the provisions of last year's Crime Bill limit-
ing remedies in prison litigation. On Februry 10th of this year, the House passed
H.R. 667, which included provisions that would accomplish the maor goals endorsed
by the National District Attorneys Association. Senator Hutchison's Senate Bill 400
contains these same provisions I strongly urge the Judiciary committee to include
in the 1995 Crime Bill these provisions establishing reasonable and necessary limits
on prison court orders.

I genuinely appreciate the invitation to speak here today. I entreat you to help
all of us in law enforcement with this overwhelming problem. With Congress' help
we may finally have an effective criminal justice system in Philadelphia that our
citizens have the right to expect but long ago gave up hope of ever seeing.

Thank you.

NATIONAL DISTRICT ATTORNEYS AsSocIATzON

R SOLWFON

WHEREAS, federal court orders in prison litigation often have severe adverse af-
fects on local criminal justice systems because of the premature release of dangerous
pretrial detainees or sentenced prisoners;

WHEREAS, such federal court orders are often entered pursuant to a consent de-
cree in the absence of a finding that detainees or prisoners have been subjected to
unconstitutional conditions:

WHEREAS, such federal court orders often result in substantial federal court su-
pervision of local and state prisons and jails exceeding that necessary to ensure con-
stitutional prison conditions;

WHEREAS, such federal supervision often results in an inordinate percentage of
state and local funds being diverted to improve prison conditions at the expense of
law enforcement programs designed to protect the public:

WHEREAS, federal injunctive relief often remains in effect even after prison con-
ditions clearly meet constitutional standards&

WHEREAS, such supervision often results from federal consent decrees whereby
one political administration attempts to bind future political administrations to poll-
cies concerning prison and criminal justice administration:

WHEREAS, such consent decrees are contrary to one of the most fundamental
principles of our nation that the electorate is free to compel political changes when
it disagrees with the policies of elected officials:

WHEREAS, on September 13, 1994 President Clinton signed into law the Violent
Crime Control and Law enforcement Act of 1994 (hereinafter the 1994 Crime Bill):

WHEREAS, Section 20409 of the 1994 Crime Bill amended Title 18 of the United
States Code by adding a new section. §3626 entitled "Appropriate remedies with re-
spect to prison crowding" (hereinafter 'Prison Remedies Provision "):

WHEREAS the Prison Remedies Provision of the 1994 Crime Bill provides (1)
that a federal court shall not hold that prison crowding causes an Eighth Amend-
ment violation unless a particular identified inmate proves that he has been sub-
jected to cruel and unusual punishment: (2) that a federal court shall not order a
prison population ceiling unless it is necessary to remedy a constitutional violation:
and (3) that state and local governments are entitled to periodic reopenings of out-
standing prison orders and consent decrees:

WHEREAS, attorneys opposing. local criminal justice officials have attempted to
prevent enforcement of this provision on a wide variety of grounds, seizing upon al-
leged ambiguities in the language of the Prison Remedies Provision to assert that
tis legislation violates the separation of powers doctrine, does not apply to local.
detention facilities, does not apply to consent decrees entered prior to its enactment,
does not require the reopening of consent decrees, and, at most, codifies existing
law;
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WHEREAS, the Congressional sponsors of the Prison Remedies Provision clearly
intended that this legislation would place substantial restrictions on a federal
court's ability to enter excessive injunctive relief in prison cases, intended that it
apply to local detention facilities, intended that it apply to all outstanding consent
decrees in prison cases, and intended for local jurisdictions to have the immediate
right to vacate prison cap orders in cases where there had been no finding of a con-
stitutional violation:

WHEREAS, at least one federal judge has expressed the opinion that the Prison
Crowding Remedies provision should not be interpreted as the Congressional Spon-
sors intended it to be and

WHEREAS, there has been a historical reluctance of the federal courts to disturb
federal injunctive relief in institutional prison litigation or modify federal injunctive
relief on an expeditious basis.

BE IT NOW RESOLVED, that the National District Attorneys Association urges
Congress to ensure comprehensive relief for local and state governments who have
been adversely affected by federal court orders entered in institutional prison litiga-
tion. The National District Attorneys Association urges that this comprehensive leg.
islation accomplish the following goals:

(1) establish a uniform provision limiting federal court orders and consent decrees
affecting all state and local prisons or jails including those facilities that house
pretrial detainees, sentenced prisoners, or a combination of prisoners:
(2) establish these limitations in those federal proceedings, such as civil actions
filed pursuant to 42 U.S.C. § 1983, where Con clearly retains the right to
limit federal remedies without raising an arguable separation of powers claim:
(3) limit the federal courts injunctive and equitable remedies to those that are the
least intrusive means to remedy a constitutional violation, with substantial
weight being given to any adverse affect on the public safety or the operation of
a state or loca criminal justice system:
(4) provide for the prompt modification or vacation of orders where the inmates
are rot currently subject to unconstitutional conditions, or where the prior find-
ings or orders for inunctive relief are no longer current:
(5) permit law enforcement officials whose duties may be adversely affected by
prison population reduction measures to have standing to challenge such meas-
ures:
(6) establish time limits for court rulings on such motions: and
(7)protect prisoners rights to obtain prompt judicial determinations of legitimate
chalenges to the constitutionality of prison conditions and continued enforcement
of any measure necessary to protect those rights.
BE IT FURTHER RESOLVED that the attached proposed amendments to 18

U.S.C. &3626 would accomplish tie foregoing goals endorsed this day by the Na-
tional District Attorneys Association.

BE IT FURTHER RESOLVED, that the National District Attorneys Association
strongly urges Congress to enact legibdation in accordance with this Resolution.

Adopted by the Board of Directors, December 3, 1994 in Longboat Key, Florida.

Senator BIDEN. Mr. Chairman, the light has been red for 5 min-
utes, but I have never known you to stop for a red light, Lynne.
It is good to have you here.

Ms. ABRAHAM. r learned at the feet of a master, Senator Biden,
so thank you.

Senator BIDEN. I know you did. It is good to see you, Lynne.
Thanks for being here.

Ms. ABRAHAM. My pleasure.
Senator ABRAHAM. Just to inform the panel, happily, one of the

votes has now been voice-voted, so we only have one left. There are
about 5 minutes left and I think perhaps, before we go ahead on
the balance of the panel, it might be better for everybody if we re-
cess temporarily, go vote, and then we can at that point have clear
sailing.

Senator BIDEN. And then hopefully at that point have no more
interruptions.

Senator ABRAHAM. Thank you all very much. We stand in recess
again.



(Recess.]
Senator ABRAHAM. The committee will come to order again, and

I thank witnesses and I thank the audience and the huge press
corps that continues to join us over here on this vital topic for their
indulgence. [Laughter.]

I think Senator Biden will be oining us. I passed him on the way
coming up here, but we had had from the outset known that Attor-
ney General Barr would have to leave at about 1 p.m., and I had
at least one question that I wanted to ask you before you left and
the panelists who have not yet testified have agreed to hold until
we get through with any questions for him. Then I gather every-
body else can stick around for a bit and we will go through the nor-
mal question format.

Mr. Barr, I would like to ask your opinion, having now witnessed
both from inside the Justice Department as well as from a distance
here the CRIPA statute and how it has come into play, how it
interrelates with the normal rights that prisoners might have to
bring lawsuits under any conditions. I would just like to get your
view as to its efficacy and worth at this point, if you think we need
it.

Mr. BARR. I think, on balance, Senator, we do need a statute like
CRIPA. I think it is important, however, that it be accompanied
with the kinds of guidelines that are being discussed here so that
we don't have Federal agencies like the Department using it really
as a vehicle for taking over the functions of State officials, and also
some rigor in determining when a Federal constitutional violation
really does exist. I think if we get some ground rules in that area,
I still think it is an importmt protection or prisoners.

Senator ABRAHAM. Thank you.
Senator Biden, as I indicated, Mr. Barr has to leave at 1 p.m.

and if you had questions for him, I thought maybe we would do
that now.

Senator BIDEN. Well, I do, and I will be brief.
It is good to see you, General.
Mr. BARR. It is good to see you, sir.
Senator BIDEN. As I know you know, but others should know,

too, I truly enjoyed working with you when you were Attorney Gen-
eral. You were one of the best I have ever worked with, andthere
have been a lot of Attorneys General since I have been here, and
I mean that sincerely.

Mr. BARR. Thank you, sir.
Senator BIDEN. I have a number of questions. I will send a cou-

ple to you in writing. I won't overburden you. I know you are busy
as can be, but let me ask you two constitutionally related ques-
tions, and if you don't have an answer off the top of your head, I
would be delighted to have it in writing.

I am intrigued by this legislation. I think Lynne Abraham is the
single best district attorney in the country. I mean, I really mean
that. She prosecutes more cases in one year than the entire Federal
system does in a year, and that is not to suggest that other big
cities don't have similar caseloads. The fact that both of you are
here supporting this gives me reason to take a much closer look atit, but I have a couple of questions. I have an open mind about it
and I would be curious to know what your view is.
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As I understand it, the STOP legislation terminates currently ex-
isting consent decrees; not just future consent decrees, but cur-
rently existing consent decrees. These are contracts between two
parties, contracts between the Federal Government and the State
or the locality. Is there any constitutional impediment, as has been
suggested by U.S. District Court Judge Milton Schader to Senator
Hatch? He says potential constitutional problems involving the im-
pairment of contracts exist.

Do you see any potential constitutional problems protecting
against government actions which impair the right to contract
here? In fact, in some contexts, government action interfering with
contracts could be construed as a taking under the takings clause.
Do we have any of that problem, or is that an unreasonable con-
cern or a concern that is so distant that it is not worth us spending
much time thinking about?

Mr. BARR. Well, recognizing this is off the top of the head, as I
said in my opening extemporaneous remarks, I do have some con-
cerns over the provision of the STOP proposal that would termi-
nato existing decrees almost automatically and retroactively, but
tha; is really under the Plaut decision relating to the legislative
power's ability to upset final judgments of courts.

Senator BIDEN. That was my second question. I have a similar
concern on separation of powers.

Mr. BARR. I guess I haven't thought about the contract provision,
although my view of a consent decree is that it is not a contract.
It is a consent decree which implicates the article III power of the
court. It has some attributes of a contract, but ultimately you are
asking a Federal court to enforce it. That means there should be
an underlying Federal case or controversy. So I think the right
analysis is to look at the Plaut case and what burden that puts on
retroactively upsetting a consent decree rather than the contracts
clause.

My proposed solution to the Plaut problem would be to say that
when these things are revisited on a 2-year basis, or what have
you, a judge still must make a determination that there is an un-
derlying violation still there because my view is once the Federal
violation goes away, I don't care what the parties have agreed to.
There is no longer a proper article III remedial function being per-
formed by the court and I think the case should then be termi-
nated.

Senator BIDEN. I have several more questions, but I know the
General has to leave by 1 p.m. and I will refrain. Thanks an awful
lot.

Mr. BARR. Thank you, Senator.
Senator ABRAHAM. Thank you very much for being here today. I

appreciate it very much.
At this time, we will continue with the panel and their testi-

mony, and it is Mr. Gadola's turn. Thank you for being here.

STATEMENT OF MICHAEL GADOLA
Mr. GADOLA. Thank you, Mr. Chairman. Mr. Chairman, I would

ask that my written testimony be made a part of the record as
well.

Senator ABRAHAM. Without objection.



Mr. GADOLA. Mr. Chairman, I appreciate this opportunity to con-
vey the State of Michigan's perspective on the topic of prison re-
form. In my previous incarnation, I was deputy counsel for the gov-
ernor in the State of Michigan and had some fair involvement with
prison litigation in that capacity.

The Michigan perspective is necessarily colored by Michigan's ex-
perience, which is unfortunately not unique, with the Civil Rights
of Institutionalized Persons Act, or CRIPA, as it is enforced by the
Civil Rights Division of the U.S. Department of Justice. That expe-
rience began in 1982 when the Justice Department launched an in-
vestigation of the conditions in various Michigan prisons. This in-
vestigation culminated, or should I say led to, the Justice Depart-
ment s simultaneously filing in 1984 a CRIPA action against the
State and various State officials, an entry of a consent decree and
an accompanying State plan for compliance that were designed to
address the Civil Rights Division's myriad concerns about Michi-
gan's penal institutions.

The consent decree and State plan permit the Civil Rights Divi-
sion attorneys and the Federal district court in Michigan to delve
into such constitutional enormities as whether food being served to
prisoners in segregation is scraping the top of the meal slot when
being delivered to whether food debris has adequately been cleaned
from an electric can opener in a prison mess hall.

I brought with me a series of compliance reports that the State
has prepared during the tortuous course of this litigation that out-
line the unbridled extent to which the Federal judicial and execu-
tive branches have delved into the minutest details of the adminis-
tration of Michigan's prisons.

The bill of particulars that is the State plan for compliance and
attendant court orders allow for a situation in which the State of
Michigan advances the ball down the field to satisfy the demand
of the moment, only to have the court and/or the Justice Depart-
ment move the goal posts further away by an equal distance. The
State thus negotiates with itself in its futile efforts to bring an end
to this enormously costly litigation.

But my primary purpose in speaking to you today is not to delve
into the minutia that is the U.S. v. Michigan consent decree. It
is rather to ask that you think about what message the Michigan
experience with CRIPA, the Civil Rights Division, and the Federal
court sends to all States. To understand this, it is important that
you understand where Michigan found itself in January of 1991
when my boss, John Engler, became governor of the State of Michi-
gan.

The Federal district court had found Michigan in contempt of
court for its failure to comply with the various requirements of the
decree and had imposed $10,000-per-day fines on the State. The
new administration s response to the state of affairs was to purge
the contempt and to seek compliance with the terms of the decree
in an honest effort to terminate the need for further litigation.

This approach met with initial success when the Justice Depart-
ment, after conducting its own investigation of the conditions in
Michigan's consent-decree institutions, concluded that Michigan
had attained the objectives of the decree in thb areas of medical



care, fire safety, sanitation, and others, with the exception of men-
tal health.

In April of 1992, the parties stipulated to the dismissal of all con-
sent decree issues, with the exception of mental health care. It ap-
peared that Michigan's vigorous and expensive efforts at compli-
ance had resulted in the hoped for outcome. The Federal district
court, however, refused to dismiss the most onerous decree require-
ments. Michigan thus found itself in the anomalous situation of not
being able to dismiss a lawsuit that the parties themselves agreed
should be dismissed.

Michigan appealed the court's refusal to take the parties at their
word, hoping against hope that the Justice Department would rally
to the defense of the stipulation that it had entered into less than
a year previous. In fact, not only did the Justice Department fail
to support the stipulation on appeal, it filed a brief with the Sixth
Circuit Court of Appeals supporting the district court's ability to
refuse acceptance of its own stipulation with Michigan. Following
this Justice Department flip-flop, the sixth circuit upheld the dis-
trict court's ruling.

Allow me to share two further indignities that Michigan has suf-
fered that demonstrate the counterproductive message that the
Michigan experience sends to the States. In its effort to purge con-
tempt in early 1991, the State entered into a stipulation that in-
cluded, at the court's insistence, a requirement that the State oper-
ate mental health bed space equivalent to 3.2 percent of its prison
gogulation, with 1 percent of that total coiisisting of acute care
Ieas.

To attain compliance with this and other consent decree require-
ments, the State converted a former prison facility into a 400-bed,
state-of-the-art mental health hospital, at a cost of approximately
$30 million. The State also instituted a new treatment regime and,
in a revolutionary move, turned administration of its prison mental
health program over to the State's Department of Mental Health.

Given current population projections, the 1-percent acute care re-
quirement would force Michigan to fully staff approximately 400
acute care beds by the end of this year. The only problem with this
requirement is that patient caseloads do not justify opening this
number of beds. The current acute care caseload is below 300 pa-
tients, in part due to the State's success in treating inmates. The
State's motion to modify this requirement were denied, and earlier
this week the sixth circuit denied the State's motions for sta
which now forces the State to open and fully staff acute care beds
for patients that do not exist.

The patent absurdity of this situation faces Michigan with a
choice between defying a Federal court order or spending millions
of scarce taxpayer dollars treating imaginary prisoners. I put it to
you that the tax payers of Michigan or any other State would de-
mand that any elected policymaker who made such a decision be
promptly examined by one of the newly hired psychiatrists and
enscornced in one of the newly created beds. Again, Michigan's ef-
forts at compliance have been met with an unrelenting refusal to
give the State any credit for managing its own affairs in this arena.

What has been Michigan's latest reward in its continuing strug-
gle to hit the moving target that is the U.SA. v. Michigan consent
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decree? It was announced to State officials in 1994 that the Civil
Rights Division would be launching yet another CRIPA investiga-
tion, this time of the State's women's prisons. Thus far, I am happy
to report the State has successfully resisted the Justice Depart-
ment s heavy-handed efforts to pry its way into our facilities on the
basis of generalized prisoner complaints. In fact, two Federal dis-
trict judges in Michigan have denied the Civil Rights Division's ef-
forts to tour these facilities prior to filing suit.

To help demonstrate the absurdity of the allegations the Civil
Rights Division is making in its investigation of the State's wom-
en s prisons, the Federal Bureau of Prisons periodically houses fe-
male inmates at one of the facilities subject to the investigation. As
recently as last fall, the Bureau gave the facility a glowing report
on all measures of performance.

The Civil Rights Division alleges that the prisoner grievance sys-
tem denies female inmates their constitutional rights, but the Jus-
tice Department recently certified that system pursuant to the pro-
cedures set forth in CRIPA itself. It would appear that the left
hand does not know what the right hand is doing at the Justice
Department with respect to Michigan's prisons housing female in-
mates, which I believe calls into question the true motivation of the
Division in this investigation.

Now, I would ask you, members of the committee, what does the
Michigan experience say to States involved in CRIPA litigation?
Michigan's sincere efforts at compliance and the attendant expendi-
ture of millions of taxpayer dollars have left it in no better position
than it found itself in in January of 1991 when the court was im-
posing $10,000-per-day fines upon the State. If the wages of compli-
ance are the same as those one would presume for continued
unrepentence-namely, Justice Department flip-flops, court orders
bearing no basis in reality, and seemingly vindictive attempts to
impose another consent decree on the State-then why should the
State be motivated to comply?

The message to the States seems to be that there is no benefit
to be derived from complying with the demands of the Justice De-
partment and Federal courts and CRIPA litigation. I suggest to you
that this particular consent decree has outlived its usefulness and
that the CRIPA statute as a whole deserves serious reform.

Thank you very much.
[The prepared statement of Mr. Gadola follows:]

PREPARED STATM&EN OF MICHAEL GADOLA

Mr. Chairman and distinguished Judiciary Committee members thank you for
providing me the opportunity to communicate the great State of Michigan's perspec-
tive on the issue of overhauling the nation's prisons. For better or worse, prisons
are particularly big business in Michigan. We incarcerate more people per capita
than any other northern, industrial sate. The current budget for our Department
of Corrections is $1.3 billion dollars. In Washington terms, that is probably not
much but in Michigan it is extremely significant. In point of fact, Michigan now
spends 15 percent of its general revenue funding to operate its prison system. In
1980, corrections spending represented only 3 percent of the general revenue fund.
Why the tremendous increase in resources committed to corrections? The reason is
simple: our prison population has skyrocketed over the past 15 years--from 15,148
prisoners in 1980 to 38,815 prisoners as of July 21st this year. During that 15 year
time frame, Michigan has spent in excess of one billion dollars on net prison con-
struction.



58

Because of the explosive growth in our prisoner population and in prison spend-
,Michigan has, in part out of fiscal necessity become a national leader in prison

reforn The State's Community Corrections and Boot Camp programs are just two
of the innovate, reasonable and cost-effective alternatives to traditional incarcer.
ation which have been independently implemented by the state. Michigan is also
proud of its efforts to run a high quality, humane and constitutional prison system.
Nearly all of our correctional facilities are fully accredited by the American orrec
tions Association. We have what may be the most extensive training program i the
nation for corrections officers. Our rate of prison violence is among the lowest of any
state. Michigan spends an average of $4000 per year, per prisoner for health care,
including nearly $1700 for mental health ser%ices.

Despite these and other pertinent facts (several of which I will note below), sev-
eral federal laws whether'by their plain words or throughjudicial interpretation
have enabled both the Civil Rights Division of the Justice Department and federal
judges to micro-manage the day-to-day operations of innume le Michigan prisons.
Such federal micro-management of a purely state ,function has resulted in more
than a decade of protracted litigation which has cost Michigan taxpayers hundreds
of millions of dollars since 1984. The Committee now has the unique and important
opportunity to remedy the abuses caused by certain federal laws, while preserving
the level or constitutional rights to which a prisoner is entitled.

The federal statute which has been most frequently utilized to micro-mansge
Michigan's prisons is the Civil Rights of Institutionalized Persons Act of 1980
(CRIPA). As you are aware, CRIPA as written provides limited power to, and one
would have thought, fairly clear directions as to the role of the Attorney General:
the Attorney General may only initiate suit against a state if the Attorney General
personally verifies that he/she '0 * * has reasonable cause to believe that any state

* 0 is subjecting [prisoners] to egregious or flagrant conditions which deprive per-
sons of any rights * 0 * secured-or protected by the Constitution* * 0 causing such
persons to suffer grievous harm, and is pursuant to a pattern or ractice of resist-
ance to the full enoyment of such rights * * Thisisavery high threshold. Con-
gres also placed cear requirements upon the Attorney General with respect to pre-
filing disclosures and the offering of federal assistance to states, as a means of limit-
ing federal Intrusion into state matters and to reduce, to the extent possible, adver-
sarial litigation.

Moreover, Congress properly attem ted to limit the remedies which the Attorney
General could seek in any CRIPA =on to:... * equitable relief as may be aplro-
priate to insure the minimum corrective measures necessary to insure the full enjoy-
ment of those rights * * " As Michgan's unfortunate history with the Justice De-

artment's Civil Rights Division and federal court interretation of-CRIPA reveals,
SCongressional limitations initially placed within the statute are not being ad-

hered to-by either of these two branches of the federal government. Instead, CRIPA
is being used by federal officials as a vehicle to insure that state prisons are oper-
ated in a manner which these officials believe they should be operated, disregarding
the Congressional directive of limiting federal authority to enforcing the minimum
corrective measures necessary for the enjoyment of constitutional rights. To tax.
payers and to all law-abiding citizens, the abuse of CRIPA is a crime.

In 1982, the Justice Department's Civil Rights Division investigted several
Michigan prisons and concluded that unconstitutional conditions existed. In July
1984, and on the same day that federal court litigation had been instituted by the
Attorney General, a Consent Decree was entered Into by the parties to remedy the
concerns raised by Justice. As the District Court itself had noted, the Consent De-
cree was entered into as a meamn to end the irgation (see United States v. Michi-
gan, 680 F.Supp. 928 (WD Mich. 1987)) and alleviate certain minimal constitutional
concerns raised by Justice. This is consistent with CRIPA's original intention that
the Attorney General safeguard prisoners' threshold constitutional rights through
minimum corrective measures.

Since 1984, however, the Attorney General and the Federal District Court have
strayed far fom. the limited constitutional purpose of CRIPA and the Consent De-
cree. The Consent Decree, rather than settling the CRIPA suit as intended, has pro-
vided Civil Rights with a vehicle to pursue a course of litigation (with the admira-
tion and full support of the Federal District Court) to micro-manage the Consent
Decree prisons. What has resulted in the USA v. Michi case is the federal gov
ernment (more specifically the Executive and Judicial branches) pursuing ltigaton
to insure that food served to prisoners is a certain temperature, that a certain num-
ber of light fixtures and electrical outlets are in each cell, and that food loaf not
be served to prisoners under certain circumsnces. These patently absurd rulings
with which Michigan has had to comply or appeal are all verifiable and reported
in the volumes of the Federal Supplement. See USA v. MicA4an, eupro, 680
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F.Supp. atp. 1004 USA v. Michigan, 680 F.Supp. 270, 277 (WD Mich. 1987). What
is lost in all this litigation is one simple fact Prisonis not a vacation, and not a
home away from home. Prison is punishment.

Of course, the Consent Decree was agreed to by the state, and has proven success
fil in certain areas specifically provided for in the Decree. The problem lies in the
Court and Civil Rights Division's continued pursuit of prison intervention by delving
into the minutia of prison operations all in the name of enforcing the general prov-
sions of the Decree.

During the eleven years of its continuing jurisdiction over the CRIPA Consent De-
cree, the Court has ordered the hiring of numerous independent experts to admin-
ister compliance with the Consent Decre. Unlimited access to prisons, prison per-
sonnel and documents are granted to these experts, each of whom are paid exesve
hourly or daily rates at the expense of Michigan taxpayers. These experts, who have
a significant financial incentive if the Court continues monitoring these Michigan
prisons, have assisted the Court in making rulings on such constitutionally signi-
cant decisions as the handling of laundry and the frequency with which laundry
must be done. See U, supra.

I state the obvious when I say that what was lost upon the Executive and Judicial
branches is the Congressional pronouncement that CRIPA remedies are to be nar-
rowly tailored to remedy, in the least restrictive manner, consWtutiona violations.
Issues like whether a prisoner's diet includes food loaf, or whether food served to
prisoners is at a certain temperature, do not raise to constitutional significance;
rather, they provide clear examples of the federal judiciary improperly delving into
the state's exclusive role of managing the day to day affairs in Its own prisons. In
fact, in Sandin v. Connor, 1995 U.S.L.W. 4001, the U.S. Supreme Court recently
cited the USA case as an example of impermissible federal micro-a meant of
prison operations which occurs under the guise of enforcing constitutional rights.

I am sorry to report that the trivializaon and abuses of CRIPA continue to this
day. Most recently, the Court in USA has granted the Civil Rights Division request
for access to a prison not covered by the Consent Decree, and which did not even
exist in 1984. Furthermore, over the past year, the Civil Rights Division has been
conducting an investigation of two Michigan women's prisons, alleging the existence
of unconstitutional conditions. This investigation is apparently continuing despite
the fact that one of the prisons has been approve by the Justice Departments own
Federal Bureau of Prisons to house federal women prisoners, and both are l ac-
credited by the American Correctional Association. The Civil Rights Division has
also alleged that Michigan's grievance procedure violates Due Proess; at the same
time this allegation was made this same Justice Department awarded full certifi-
cation of the procedure under (RIPA.

On July 28, 1994, the Justic Department filed suit against Michigan1 seekingun-
limited access to these women s prisons for puroees of its Ivtaon, a tactic em-
ployed in other states as well. In a letter dat May 9, 1996, Governor John Engler
asked Attorney General Janet Rono to prevail upon Aer staff to " * $ follow the
CRIPA statute and provide the requisite notice of the specific concerns involving the
Michigan facilities prior to issuing a complaint* The Governor went on in the Fetter
to remind the Attorney General that "0 0 * the CRIPA envisions coop tion
through redirocal eThang of information." Michigan has always been w nto
cooperate M federal o cals w leitimate concerns related to its n
operations, but we have steadfM i ted that those officials comply th the
spirit and intent of CRIPA before e state would consider going to the rather ex-
traordinary step of facilitating a five-ranin inspection of any of its correctional fa-
cilities. And indeed two Federl Districtuda have concurred with Michigan's de-
cision to deny Justice Department access to the women's prisons in question. Both
District Judges held that CRIPA does not provide pre-Hitigaton access to a state fa-
cility without state consent. However, even this principle, seemingly made clear by
Congress in the statute and its legislative history, has been subject to differing in-
terpretations across4he country.

Costs for compliance with the requirements of the USA Consent Decree, as inter-
preted by the Court and Justice, are staggering. Since 1984 Michigan has spent over
$25 million to comply with the initial -rms-of the Consent e eas well as the
supplemental require- ments ordered by the Court. The Michigan Department of Cor-
rections, has hired innumerable staff whose sole responsibility is to ensure compli-
ance with the Consent Decree.' These excessive costs and the micro-management

iThe Department has been ordered to submit to the Court and its experts b1-annual and
quarterly compliance reports on mental health issues, non-mental health issues, and out-oE-cell
activites. I have brought copies of several such reports for the Committee to examine, as the

Continued
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of Michigan prisons are the direct but unforeseen result of the misinterpretation
and misuse of CRIPA by the federal courts and Civil Rights Division. The best suit-
ed remedy to alleviate these serious abuses is to amend--CRIPA, to make explicit
what was initially intended by Congress, and to limit the statutory power of the At-
torney General in pursuing CREPA actions.

For example, an amendment making it explicit that the Attorney General does
not have a pre-litigation right of access to a state facility in the absence of state
consent. Such an amendment will not only preserve the law as intended by Con-
gress in 1980 but will also preserve state sovereignty, another important issue rec-
o'n.'ed by CAIPA but ignored by Justice and the court& A CRIPA amendment pro-
viding that the Attorney General shall not institute a suit unless he/she has clear
and convincing cause to believe a violation of the statute exists a0-ould be ado pted
to protect states against frivolous suits brought at federal taxpayer expense. Cur.
rently, the Attorney General only needs reasonable cause to believe a violation ex-
ists.

Other amendments which I believe would remedy the abuses spawned by CRIPA
can be found within the Contract With America's 'Takin Back Our Streets" pro-
posal, which includes: continuing the r ent of dismissin a suit for 180 das
when the prisoner has not exhausted available remedies, but eliminate the judicial
discretion In ordering the dismissal; adding a provision allowing a judge to dismiss
sue sponge a prisoner complaint which fails to state a claim; and, with respect to
pre-litigation issues, amendments requiring (1) the Attorney General to provide a
state with the specific facts which allegedly constitute unconstitutional mis-
conduct-including the names of prisoners subject to the alleged misconduct-and
(2) enabling a judge to review the substance of an Attorney General certification,
which would reduce the number of federal suits by providing the full disclosure of
facts necessary to make a preliminary determination as to the validity of any allega-
tions and whether there is a need for voluntary compliance to remedy actual con-
stitutional violations.

With respect to Consent Decree cases, an amendment placing specific time limits
on the duration in which the Attorney General may litigate CRIPA consent decree
cases- uch as three years unless specific unconstitutional conditions are proven to
exist-would ensure that the Attorney General and the courts no longer lure states
Into voluntary compliance plans only to turn around and create decades of costly
and constitutionally unnecessary litigation. While federal judges may serve for life,
consent decrees should not be a lifelong burden on states. Given the histor, of con-
sent decree litigation in this country, most especially in Michigan, only with such
an amendment will states have any incentive to enter into voluntary agreements
which save costs for everyone and expeditiously alleviate the unconstitutional condi-
tions which Congress has sought to remedy through CRIPA. Under current law, no
state would enter into a consent decree when doing so inevitably continues and ex-
pands litigation and reduces resources otherwise available for the prison system.

Thank you for allowing me to express Michigan's strong concerns on these impor-
tant topics. If we can be of further assistance in your efforts, we would be pleased
to help.

Senator ABRAHAM. Thank you, Mr. Gadola, and thanks for your
patience in waiting.

Mr. Watson, thank you also for your patience and waiting here.
Senator BIDEN. Mr. Chairman, f, may interrupt, Mr. Watson is

from Delaware and I am glad he is here, but his patience is legend-
ary. Thanks for waiting.

STATEMENT OF ROBERT J. WATSON
Mr. WATSON. Mr. Chairman, I would request that my written

statement be entered in the record, also.
Senator ABRAHAM. It will, without objection.
Mr. WATSON. Let me depart a moment from my prepared testi-

mony just to say that with regard to control of crime, Delaware,
being a small State, has taken considerable action in this area. We

reports evidence the absurd detail in which Justice and the Court have becme involved in pris-
on operation& Thes reports just as clearly establish the amount of taxpayer supported work
which Is required of Michiman to prove compliance with the -trordinay orders.



abolished parole and we have enacted truth in sentencing. I think
we are one of the few States that complies with the 85-percent re-
quirement of the crime law. We have had a three-strikes-and-you-
are-out bill for 17 years that has been in use.

We have 5 levels of sentencing, really, to protect the public by
allowing judges to craft sentences that are more responsive to what
they see in the defendant, and they generally combine them--some
prison time, some halfway house time, then some intensive super-
vision and on back to the community. So I just say that as a pre-
liminary comment because there are some other distinguished col-
leagues in the room you will hear from later who will speak about
other matters before the committee. So I will defer to them to talk
about those issues.

I am here to speak about the matters before you that relate to
STOP. I think as one of the prior panelists said, he has found cor-
rections commissioners generally see those with some favor because
of the consequence on our budgets, and I think that is true. That
has been my experience.

I Edso think that by abolishing the access to consent decrees as
an initial move or a preliminary move, the States really lose the
right to get in and to resolve things when we consider that to be
appropriate. It does not take away the option of the State to take
a matter to trial if that is how we see the matter should go. It also,
I think, adds costs to local government.

STOP requires that almost all lawsuits involving conditions of
confinement in prisons, jails, and detention facilities would have to
go to trial, and that just means that local governments can't settle
these suits without admitting liability and opening themselves -to
countless other actions.

I was in the Oregon Department of Corrections for approximately
30 years, and in that time was the head of the department for 10.
Seven of those 10 years, we were in Federal court on a lawsuit that
dealt with the totality of conditions in the prisons. That was over-
turned. Then we had to go back to trial on every single condition,
and in the end we lost and had a long order entered by the court,
which in subsequent years I have seen very closely resembled what
could have happened had we entered into a consent decree and
dealt with those matters.

The ironic thing is that in the case and in matters that have oc-
curred since, the strongest evidence the attorneys for the inmates
have is our own requests for improvements to the prison system
that we document for them year after year, improvements that
need to be made. As you know, legislatures have limited funds and
tend to defer to other matters in many instances of a much higher
priority, and I would agree with that. But nevertheless, when these
lawsuits come forward, it is not unusual to have subpoenaed your
budget requests for the last several years, or matters that go to ac-
creditation and what those circumstances find.

So, in hindsight, it looked as if we would have been far better
off than spending 7 years and wasting the court's time and ending
up at the end of that time with something that could have been ne-
gotiated and probably was a mistake. So in subsequent lawsuits
there, we did settle some others by consent decree, and in others
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we went to trial. We felt that we were right and, for the most part,
won those.

But I think where we go after a settlement with no chance of
winning, we ire the courts. We bring about increased attorney's
fees. Our attorneys don't work for anything either, plus all the time
it takes from our staff, and they are always key staff, to appear in
court.

Under the provisions of STOP, as you have heard, they self-de-
struct every 2 years, and I can tell you after 42 years in corrections
and 18 heading State departments, you don't get things corrected
in 2 years. It takes several years, usually, to deal with the matters
that get brought before the Federal courts.

We have a consent agreement in Delaware that is not before the
Federal courts, but it has been around since 1988. We had hearings
over the last 2 days, again, about a number of issues that for the
most part I would generally agree need attention. We don't think
we are in contempt of court. We don't think they are unconstitu-
tional, and that is the argument with the judge.

But those things take time to resolve, and to have these things
self-destruct every 2 years--and perhaps the suggestion earlier of
a review would be a way to deal with that, but I think it will inter-
fere with measured efforts to move forward. Quite often, we will go
the legislature and we have to go with a 3-year plan, and some-
times it is a 5-year plan so they can allocate money over a longer
interval of time. Judges have found those acceptable. The 2-year
self-destruct, I think, is a problem and it increases our expenses.

It does require a commitment on behalf of the legislature to
make these things work, and quite often we can't get their atten-
tion without some action by the court. So, again, I think the provi-
sions of automatically terminating are problem.

So how do we deal with this thing? I think our best approach,
of course, is to have professional staff so they can do the job that
has to be done in the prisons, and to do it in a way that we all
want done. Professionals in corrections would then avoid having to
deal with unconstitutional prisons. Again, it is a money problem,
and quite often it is a training issue that has to be gone over and
over and over again. The professional standards of the field require
individuals to be trained every year. So it requires ongoing mon-
itoring and if you miss, then it could be an issue that would have
to go back to trial again, which I think is probably again a mistake.

An inordinate portion of our budget, I think, would be shifted to
defending these suits and I think it would delay improvement if we
did that. I think it stops courts from having access to more infor-
mation in a timely way. I just have to say that when these Issues
have arisen, as a corrections person I have more to say about the
court orders and the consent decrees than I do when it goes to
trial. That is really an issue that gets up in the air.

When It is a consent decree, I go personally and our key staff sit
down and say here is what is posstle to do and here is the time
schedule It would take to do it, contingent upon funding. If you go
to trial, It Is the lawyers taking over, and they argue legalities and
they argue forever and it takWes a long time to get these matters
settled. I much prefer a consent order that I have had substantial
say in what It looks like, when it happens, and how we are going
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to do it. So I think that is a serious consideration that is lost by
the STOP legislation.

These cases are complex. They are burdensome, they are politi-
cally sensitive. You read about them in the paper. They generate
all kinds of mail going to the courts and to my office and to legisla-
tors and to everyone. I haven't found a judge yet that really likes
them. I know the judge that we got so acquainted with in Portland,
OR-after the hearing, we would often go to speak at the bar asso-
ciation or some organization and I would be introduced as the head
of the department of corrections and he would introduce himself as
really the head of the department of corrections.

That was really the way it was. His role became so involved.
After hearing every detail of all those prison conditions and the tes-
timony that was brought forth and the issues that were brought by
experts from both sides I think he was really an expert after the
end of that trial after all those years.

I would close by saying that prisons are not a bastille anymore.
At prisons all over the country, volunteers come by the hundreds.
In our small State, about 500 volunteers a month come in. They
help with things like education and religious services and voca-
tional training, and on and on, and I think those individuals are
entitled to assurance that the prisons are safe. I think they are
safer with a ready access to consent decrees than if that issue was
abolished, and again, good staff, a good grievance system, and fi-
nally access to the courts, if all else fails. I think passage of STOP
would complicate this process and make it more difficult to settle
legitimate claims.

I would just close by saying that prisons are not ideal places to
live. They will always be subject to ch enge. As a person who has
spent 42 years in the field, I urge this committee to not make my
job more difficult by taking away from the States this important
tool. It is cost-effective and humane, and I think our goal to man-
age safe prisons and the right to settle these things at our option
and go to trial when we have to and settle when we don't should
be left alone.

Thank you.
[The prepared statement of Mr. Watson follows:]

PREPARED STATEMENT OF ROBERT J. WATSON

Good Morning. Thank you for giving me the opportunity to testify before ths
Committee regarding legislation that is currently under consideration by this Con-
gres.

My name is Bob Watson. I am the Commisioner of Correction of the State of
Delaware, a position I have held for over eight years. I have worked in the field
of corrections for 42 years, beg ing in Oregon in 1953 as a Correctional Officer
in the State's maximum ecuiity pron. Afer working my way up through the

-ranks, I was appointed head of the Oregon Department of Corrections in 1976, a
position that I held for 10 years before moving to Delaware.

I have also been an active member of a number of national corrections organiza-
tions, having served as President of the Association of State Correctional Admnis-
trators, Chair of the Commission on Correctional Accreditation, and Chair of the
Congress of Correction. I am also a recipient of the American Correctional Associa-
tion s E.R Cass Correctional Achievement Award.

My pu"poe in being here today is to offer you my views regarding the "Stop
TurningOut Prisoners Act, a bill known as "STOP." This proposed legislation is
of serious concern to me for a number of reasons. First and foremost, it has the
practical effect of depriving state administrators of the right to settle prison condi-
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tions litigation by whatever means they consider most appropriate under the cir-
cumstances. This xficantly orn states rights and creates an enormous
potential fiscal impact on the states.

By prohibi... courts from approving and enfo g orders that do not include a
fining of liability, STOP requw that almost all lawsuits involving conditions of
confinement in prisons, jails and juvenile detention facilities will have to go to trial.This means tha local government defendants cannot settle suits--even when they
deem it to be in their best intests--without admitting liability and opening them.
selves up to countless actions for damages that they woud be unable to defend.

The Oregon Department of Correctios was sued in the late 1970's regarding a
variety of conditions of confinement. We spent nearly seven years in Federal Court
defending the conditions that we alleged to be unconstitutional, giving many
hours of testimony on each of the issues raised. We lost that lawsuit in part because
the conditions were clearly unacceptable and in part because our own documents-
for example budget requests, accreditation applications and our own professional at-
tempts to r -Jimpr vementa-evealed that we were aware of the existing prob-
lems. Our state legislature has many priorities and prisons and detention centers
are not always at te top of the list. For this reason, it is not uncommon for impor-
tant requests for funding to be repeated year after year, underscoring our knowl-
edge of the need for improveme . In that case, we spent tax dollars in defense of
a situation that was not defensible and, in the end, the court entered an order that
required necessary improvements to be made over time-.a situation that in hind-
sight could have been achieved far less expensively and far more effectively through
the negotiation of a consent decree.

In subsequent lawsuits that were filed during my ten years as head of corrections
In the State of Oregon, we settled some iue and cases, and went to trial on those
issues that the parties were unable to resolve by agreement. We settled when in
our assessment we had no chnce of winning, and by negotiating a settlement we
avoided a finding of liability and minimized the financial burden on the State that
would have resulted froam ta as well as from the countless damages actions that
would have been filed by Individual prisner on the basis of a court fin" of li.
ability. The decision to ltigate or to settle out of court without admitting ability
should be left to state and ocal officials to make, not imposed on states by the fed.
eral governmenL

Under the provisions of STOP judicial findings of liability will self-destruct every
two years, requiring repeated full-bown trials on the merits. Thus, STOP will inter-
fere with officials' measured efforts to eliminate unconstitutional conditions and will
result in huge expenditures of money and judicial resources. Many of the improve-
ments that are required to bring conditions up to constitutional standards take
years to implement. They also require a commitment on behalf of legislators to pro-
vide the necessary funding. A two-year limit on court ordered relief will create a
tendency to delay necessary improvements, adopt only temporary fixes, and/or de-
vote all of the Department's resoces to litigating the same issues over and over
every two years.

By way of illustration, federal lawsuits often challenge a prison's staffing compo-
nent by claiming for example, that there are insufficient correctional staff to safe-
guard prisoners Krom violence at the hands of other prisoners. However if a court
orders a remedy for this roblem, and the state elects to hire additional staff, but
does not require the stafto undergo an adequate training program, we can make
a temporary f which will do nothing to solve the under problems. In theshort term this may appear to save money In the long term it will lead to more
litigation and far greater expense. Tax dollars that wold have to be spent on the
repeated defense of prison conditions suits that would result from temporary fixes
would be much more effectively spent on implementing long-term, well-planned im-
provements.

Professional corrections staff do not want to run unconstitutional prisons. They
want to improve conditions where nemr but will be undermin in their at-
tempts to do so if their state legislators and Department of Corrections are required
to divert a significant portion of the DepartminVe budget to defending cases that
should be settled.

Various of the STOP bill's other provisions are equally misguided. As a result of
the Intervention provisions in this bill, corrections officials, state and local execu-
tives, and State Af yn General will lose control of litigation. Local sheriffs, dis-
trict attorneys, or individual legislators who intervene as defendants can turn good
faith, coordinated efforts to meet constitutional requirements Into political circuses.

STOP also deprives courts of the benefit of court monitors appointed to monitor
compliance and serve as mediators during the remedial stag. Magstrates are not
permitted to perform these finwina nd, as a result, courts and states' attorneys
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will be required to conduct repeated compliance hearings. Most monitors that are
appointed by the courts have significant corrections experience or expertis- in the
specific areas covered by the court order-for example medical care-and can work
with corrections officials dun the remedial stage, offering practical sugestions
and working out problems based on their expertise in the area in questions. This
vital role of court-appointed monitors would be lost if this provision of STOP were
enacted. The attorney's fee provision of the bill would exacerbate this problem by
limiting plaintiffs' attorneys' role in the remedial phase of litigation-a loss of exper-
tise at a crucial stage in prison conditions litigation and a significant erosion of the
nation's commitment to safeguarding the civil rights of all persons.

STOP would also seriously impede the federal judiciary'sability to enforce the con-
stitutional and statutory rights of adults and juveniles by removing the power to
issue emergency relief. Fed" courts do not willingly become involved in the oper-
ations of prisons and Jails-these cases are complex, burdensome, politically sen-
sitive, generate a lot of prisoner mail, and continue for a much long" period of time
than most litigation. In all my years in the correctional field, I have yet to come
across a judge who likes these cases. Nonetheless, the courts perform an essential
role in protecting the rights of prisoners. The importance of this role is even more
pronounced in the context of emergency life and health-threatening conditions. A
court must be able to respond to a proven emergency, such as a TB outbreak, with-
out holding a ftll-blown trial. The power of the courts to act quickly without the
delay of a trial, when there is an imminent danger, is one of the most important
safeguards offered by our legal system. Restricting the ability of the courts to re-
spond to such emergencies raises not only civil liberties concerns but also serious
management problems for those of us working in the corrections field.

A prison is not an isolated bastille populated solely by prisoners and staff. Due
to limited funding, and efforts to bring the community into corrections, members of
the local comment visit prisons on a daily basis to assist with church services, the
provision of educational and vocational programs, and an array of other programs.
n Delaware, more than 500 volunteers visit our prisons each month. In arger

states with similar policies, the number of volunteers could be in the thousands. We
owe the protection of the courts to all those inside our prisons and to the commu-
nities to which they return.

We are also responsible for the safety and security of these volunteers, as well
as that of staff and prisoners. STOP will make our job more difficult in this area
as well. Good prison m ent requires an effective and respected process for the
resolution of prisoners . An orderly process for the resolMon of claims helps
to relieve the frustration and anger of prisoners who feel they have genuine prob-
lems that require resolution. WeU-trained staff are the first step in responding to
legitimate prisoner claims; a formal grievance system is the second step. Overloaded
state and federal courts are already insisting that states implement certified griev-
ance systems that reduce the courts' workload by resolving prisoners' claims out-of-
court. The final step, when all else fails is for the prisoner to sue the governor and
corrections staff in court. Passage of ST6P would complicate this process by making
it more difficult to settle legitimate claims out-of-court and by diverting scarce tax
dollars from the important areas of staff training and prison maintenance to litiga-
tion, thereby adding to the inevitable tensions of prison life.

This proposed legislation is extremely costly and comes at a time when tax dollars
are particularly scarce. The Judicial Impact Office of the Administrative Office of
the U.S. Courts has estimated that the potential annual resource costs of STOP
could be more than $239 million and 2,096 positions, of which at least 280 would
be judicial officers. At least $96 million could be incurred if just 50 percent of exist-
i prison conditions consent decrees and court orders were refiled in federal court
subsequent to their termination under this bill. Many more millions of dollars in
resource costs could be incurred by the judiciary if all the plaintiff members of a
class were required to testify as to how the alleged prison conditions affected them
specifically. On top of all of this are the countless dolars that states will be required
to expend to conduct a trial in almost every case, and ever two years thereafter.
The vast majority of these expenditures would be for no good purpose and could be
saved by leaving well enough alone.

Prisons are not ideal places to live, and they should not be. However, conditions
will always be challenged, sometimes. with good cause. As a person who has spent42 years in the field o" corrections, eihteen of which have been spent heading up
departments in two states, I urge this Committee not to make my job more diffIcuft
by taking away from the states an important tool in the cost-effective, humane, and
safe management of our prisons-the right to settle litigation when we determine
it to be in our own best interests.
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Senator ABRAHAM. Thank you very much, Mr. Watson.
Last but not least, Mr. Martin, and thank you for your indul-

gence and patience here today.

STATEMENT OF STEVE J. MARTIN
Mr. MARTIN. Good afternoon, Mr. Chairman and Senator Biden.

A housekeeping matte-. May I likewise move my written statement
to be part of the recoila?

Senator ABRAHAM. It will be so included.
Mr. MARTIN. Then one additional request, if it doesn't violate

protocol. I have some correspondence from colleagues in Texas,
former board members and a former director of the Texas prison
system, that I think would be relevant and helpful to the commit-
tee. If I could also move that?

Senator ABRAHAM. Without objection, they will be entered into
the record.

[The correspondence referred to follows:]
RAYMOND K. PRoctNiER,

GardnerviUe, NV, April 19, 1995.
Hon. ORRIN G. HATCH,
U.S. Senate,
Washineon, DC.

DEAR SENATOR HATCH: I urge you to read this letter with care as it is based on
my more than 40 years of experience in the field of corrections. I served as Director
of Corrections in California from 1967 to 1975 under then-Governor Ronald Reagan.
I also have served as Director of Corrections in Utah, Virginia, and Texas. In Texas
and California. I managed the two largest state prison systems in the United States.

I am not soft on crime, and I am not soft on corrections conditions. I support the
death penalty, for example, and have presided over executions in Virginia and
Texas.

I am writing about two pieces of critically important legislation that are pending
before the United States Senate and that are of enormous importance to American
correctional professionals.

One of these is section 103 of S. 3, introduced by Senator Dole and others. Section
103 corresponds to Title I ('Stopping Abusive Prisoners Lawsuits") of H.R. 667,
which the House of Representatives has passed. Section 103 would reduce frivolous
or malicious individual lawsuits filed by prisoners. Based on my experience in cor-
rections, passage of this legislation will reduce the financial resources dedicated to
unnecessary litigation, reduce the time corrections officials waste in court, and im-
prove the operation of inmate grievance systems. Therefore, I strongly urge you to
vote in favor of section 103.

Just as strongly, however, I urge you to vote aaanst S. 400, which is pending be-
fore the Senate Judiciary Committee and which has not yet been incorporated into
S. 3. S. 400 ("Stop Turning Out Prisoners) is identical to Title III of H.R 667,
which the House ofRepresentatives has passed. Unlike section 103 of S. 3, however,
S. 400, if passed, will be harmful to corrections.

S. 400 would:
* deprive federal and state courts of jurisdiction to enforce existing or future con-

sent decrees in class actions involving prison and jail conditions;
* cause the court's remedial decrees to automatically self-destruct every two

years, requiring class actions to be re-litigated every two years;
• permit any federal state, or local official who "is or may be affected" by class

action litigation involving prison conditions to intervene as a defendant;
* prohibit any state or federal court from issuing preliminary relief (e.g., a tem-

porary restraining order or a preliminary i'*unctien) until a full trial on the
merits of the action has been completed; and

9 eliminate, for all practical purposes, the court's authority to appoint a special
master or court monitor to engage in informal monitoring and mediation proc-
esses, even when State officials determine the appointment of such a court mon-
itor Is in the State's best interests.
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I believe that good prison administrators avoid litigation by running lawful and
professional correctional Institutions and systems. If they do this, they avoid the
need to enter into consent decrees. Indeed, as Director of Corrections in four sys-
temts, I have not been required to negotiate and enter Into a consent decree to settle
class action litigation.

On the other-hand, I have served in systems (Texas being the best example) that
had fallen below constitutional standards before I became Director. I also have
served in systems that had settled class action litigation through consent decrees
before my appointment.

I do not argue that all class action lawsuits against prison officials are meritori-
ous. I also have seen some consent decrees in which State officials agreed to terms
they should have refused. Unfortunately, however, many lawsuits are valid. I have
testified in some lawsuits on behalf of prisoners, and for the state in others. Most
important, when meritorious suits are filed, it is imperative that State officials, in-
cluding the Director of Corrections, maintain control of the litigation. When they
deem it appropriate to do so, these officials must be permitted to settle a case by
entering into a consent decree.

Thank you for reading this letter and considering my views. The issues I have
discussed are of vital importance to the American corrections profession.

I urge you to support section 103 of S. 3.
1 urge you to oppose S. 400, whether it becomes part of S. 3 or is offered as an

amendment during floor debate on S. 3.
Sincerely yours, RAYMOND K

HARRY M. WHrrrMIoToN
ATTORNEY AT LAW,

Austin, TX July 19, 1995.
Hon. ORmuN HATCH,
Chairman, Senate Judiciar Committee,
US. Senate, Washington, DC.

DzAR SENATOR HATCH: From 1979 to 1985, during the ten-year Ruiz litigation,
I served as a member of the Texas Board of corrections, and I was the liaison be-
tween the Board, the State Attorney General and the Special Master appointed by
the Federal Court. In this role I participated in extensive negotiations which led to
the settlement of the class action suit brought by inmates to enforce their constitu-
tional rights against the State of Texas.

Though my legal practice in Austin, Texas, since 1950 had not included any civil
rights matters, I soon learned that the State of Texas was exposed to serious liabil-
ity for the manner in which It had been operating its prisons. Much of the informa-
tion I obtained came from my own investigation of the treatment inmates were re-
ceiving, and I was astounded to learn that so many state officials were either un-
aware of the prison conditions or unwilling to recognize the obligation of Texas
under the U.S. Constitution.

In recent years I have observed that most political candidates in Texas are basing
their campaigns on "law and order" and attempting to discredit all or us who had
any part in the settlement of the Ruiz litigation. Most of the politicians have failed
to understand the complex issues which were involved and also have very limited
knowledge of the operational aspects of correctional institutions. Anyone who was
familiar with Texas prisons and wanted to see them operated in a safe humane and
constitutional manner would agree that the needed reform would not have occurred
without the intervention of the Federal Court.

As I read Title I of House Resolution 667, I am concerned that such legislation
is no more than an attempt to allow states to flaunt the U.S. Constitution under
the guise of preventing the early release of convicted felons. Moreover this legisla-
tion would seriously impede the progress which correctional institutions have al-
ready made througout the nation. I am disappointed that my two friends and fel-
low Republicans from Texas are supporting the-bill which has been incorrectly titled
as the Stop Turning Out PrisonerAct-

The last time we met in Austin you helped us elect Chief Justice Tom Phillips
to the Supreme Court of Texas. He is running for re-election and so far does not
have an opponent

I hope to have the opportunity to see you again soon when I am at Snowbird.
Best regards.

Yours very truly, HARRY M. WMTN'oToN.
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ROBERT D. GUNN,
PRLUM GEOLoIST,

Wichita Fails, TX July 24, 1995.
Hon. ORIN HATCH
Chairman, Senate Judicia
U.S. Senate, Washirgtn, .

DEAR SENA O HAimCm I am a longstanding, active supporter of the Republican
party in the State of Texs. In 1981, Governor William Clements appointed me to
serve on the Texas Board of Corrections, the governing agency of the Texas Depart-
ment of Corrections. I was a member of the Board for five years, and served as
Chairman from 1983 thru 1985.

It is from these perspectivem that I am writing to urge you and the other members
of the Senate Judiciary Committee to oppose S. 400, popularly known as the Stop
Turning Out Prisoners Act (STOP). In brief, this proposed legislation, if enacted,
will create chaos in state rrectional systems that are attempting to operate law-
fully while discharging their duties to protect the public.

As you may know, Texas was the site of a prison-condition class action called Ruiz
v. Estelle. Until I became a member of the Board of Corrections, I did not realize
the depth of the problems in the correctional system in Texas. To name a few, in-
mates performed the function of guards, three or four prisoners lived together in 45
square feet cells, prisoners were brutalized by other inmates and by staff. and living
conditions-by any standard of measurement-were generally intolerable. What is
most important is that TDC officials, having misled the Board and the Attorney
General Tor a time, attempted to defend these conditions and surely would not have
corrected them but for the intervention of the federal court.

Following a finding of unconstitutionality (after a trail of more than 150 days),
the federal court appointed a special master. One of the primary functions of the
special master was to help the Board and agency officials negotiate, rather than lit-
gate, remedial plans that were acceptable to the State. Through this informal proc-
ess, the State of Texas gined much more than it would have through continued liti-
gation.

Without questions, the efforts of the Board and the Governor would have been ad-
versely affected had county sheriffs, troubled by TDC's necessary steps to control its
population, been permitted to intervene as defendants in the lawsuit. We and the
Attorney General of Texas would have lost all control over the litigation.

Finally, nothing of value could have been accomplished in Ruiz if the State had
been required to go back to court every two years. Although one can argue that we
could simply have repeated admissions of liability to avoid this problem, concerns
about the extend of the State's lega exposure, as well as the realities of practical
politics, would have forced renewed conflicts in court.

Ruiz was a painful experience for the State of Texas. We emerged from that law-
suit however, with a constitutional and better managed Department of Corrections.
In the last analysis, the court and the special master were not our adversaries, and
their cooperation and patience with our efforts redounded to the benefit of our state.

I hope that you and your fellow committee members will take these views into
account as you consider this u legislation. Frankly, I would not have ex-
pected a bill of this kind to be supported by any senator or congressman truly com-
mitted to leaving state concerns in the hands of appropriate state officials, subject
only--of course-to the rule other Constitution we all revere.

Sincerely, ROBBErr D. GuNN.

CoNSOwruM F CrrzNs Wrm DmBuiTm

Dear Senate Judidiary Cvmmittee Member, On behalf of America's people with
disabilities, we urge the members of Congress to stop the so-called STOP bill (OStop
Turning Out Prisoners I, S. 400ntls I. IL 667

The bill would drastically um ine rotection f the rights of many bo p e with
disabilities, both physical and mental- CIift the discretion of responsible officials;
and overload the courts.

It would "stop' rswnabl protectwin of the rihts of people with disabilities in in-
stances such as the following, all of which lllu=ate actual conditions cases brought
under federal law:

* Provision of minimally adequate medical and mental health services, including
suicide prevention, in juvenile failities, jails and prisons.



* Provision of special education for young people with developmental disabilities
who are confined in juvenile facil ties, jails and prisons.

* Protection of the rights of people who are deaf to fair treatment and equal ac-cess to rehabilitation in juvenile facilities, Jails and prisons.
* Promoting effective access to such basic facilities as toilets and bathing, and ac-cess to rehabilitation programs by confined people with mobility impairments.
* Provision of adequate protection against the spread of tuberculosis, which iseasily tranmmitted in the institutions and poses a particularly deadly threat tothose with compromised immune systems.
The bill would undermine the following protections:
9 The courts ability to grant emergency remedies when warranted by such urgent

conditions as epidemics.
* Consent decrees resulting from settlement agreements regarding alleged sub-standard conditions in Juvenile facilities, prisons, and jails. Settlement agree-ments deliberately avoid admissions of a violation of law. Hence, governmentofficials are more willing to enter into settlement agreements to avoid exposingthemselves to alleged violations. They would rather improve conditions than berequired to pay money damages. To date, hundreds of :ases have been settled

without having to be tried.• The ability to discover violations, making future enforceable settlements impos-
sible to achieve.

* Court orders would be limited to two years, even after trial, requiring retrialof cases that have been resolved If more than two years are needed to achievecompliance with the law. Two years is often not long enough to achieve compli-
ance in institutional cases.

a The role of oourt-appointed masters in enforcing orders in conditions cases,grossly tying up the time of courts which rely on masters as their monitors.

This bill would have the effect of placing people In juvenile facilities, Jails andprisons father outside the protection of the law than they are today. It would vir.tual.l abolish the abili o responsible officials--federal, state and local-to settleconditions cases when they feel it is wise to do so. It would multiply the workload
of the courts.

We are joined in other letters oposing STO" by a 1ong lst of ple and orani.nations not among the "usual suspect on prisoners' rig ts matt . They indudeMichael Quinlan, who headed the federal Bureau of Prisons under PresidentsReagan and Bush, resent and former correction commissioners of Idaho, Min-nesota, Oklahoma, whington and Wisconsin; the American Bar Asociation: theAmerican Friends Service Committee; the Asian Law Caucus; the Bishop o theEpiscopal Diocese of New Jersey; the Lutheran Office for Governmental Affairs,ELCA; the National Black Police Association; The National Center for LesbianRights; the National Conference of Black Lawers; the National Commission on Cor-rectional Healthcare; the National Muslim Political Action Committee- the Union ofAmerican Hebrew Congregations; and the United Methodist Church, 6Zeeral Boardof Church and Society.
We urge you to oppose the "Stop Turning Out Prisoners Act" Thank you for con-sidering our views on this critical issue.
Stop STOPSincerely

Bazeon Center for Mental Health Law,
National Parent Network on Disability,Federation of Behavioral Psychological and Cognitive Sciences,
National Association of School Psychologis,
National Association of Protection & Adcacy Systems,
American Association on Mental Retardation,
Justice for All,
Paralyzed Veterans of America,
National Association of Developmental Disabilities Councils,
The Learning DisabUity Assodation,
National Mental Health Association,
National Head Injury Foundation,
American Psychiatric Association,
National Association of Social Workers,
American Psychologcal Association.



March 9, 1995.
DEAR SENATOR,

We urge you to oppose the 'Stop Turning Out Prisoners Act" ("STOP ) (S. 400;
Title III of H.R. 667Y. The STOP bill violafis the 'ding principle of this country
that all people, even the least deserving, are by the Constitution. This leg-islation wotid create a dagru nrcsdnt im. st ipping constitutional rights from
groups of individuals who are in puhic disfavor.

The bill seeks to deprive the federal courts of the power to remedy proven con-
stitutional and statutory violations. It requires the termination of judgments two
years after issuance, regardless of whether the underlying violation is ongoing. This
provision would prohibit a court from continuing to enforce a court order even in
the face of an ongoing tuberculosis epidemic tKat threatens staff and prisoners.
Similarly the legislation deprives the courts of their power to issue temporary emer-
gency o;er in appropriate circumstances. Equally unwise is the provision that
usurps the traditional pwer o the courts to appoint special masters.

Furthermore, the bill calls for the immediate termination of all settlement agree-
ments, known as "Consent Decrees, in prison and Juvenile conditions cases and pre-
vents parties from entering into mh Decrees in the fUture by rqing a court to
make constitutional finding before approving agreements. Sin ts purpose of set-
tlement is to remove the need for such findifngs the bill essentially prevents settle-
ments in these cases. This would neiessitate the reopening of final orders in numer-
ous cases around the country and would force states and municipalities to litigate
cases that they would prefer to settle, theby inreasing their expenses and expo-
slre to a fee award. States and municpalities are entitled to determine their own
best interests. Similarly the provision that amends 42 U.S.C. § 1988 to limit the
fees that can be awarded to plaintiffs attoreys forbids a state or municipality from
entering into a settlement agreement that includes a fee provision. States and mu-
nicipalities are entitled to conclude that such an agreement is preferable to the ex-
posure to a far greater fee award after triaL The bill would il signifcantly in-
crease the burden on the federal courts by necessitating a lengthy r in each and
every case.
We urge you to oppose the "Stop Turning Out Prisoners Act.' Thank you for con-

siderin our views on this cntical issue.
incerely, T UMDEMOND ORGANZ[NS AND

INDIVIDUALS:
Organizations
Alabama Prison ProJect.
Alliance for Justice,
American Civil Liberties Union,
American Friends Service Committee, Pacific Mountain Chapter,
Asian Law Caucus,
Berkeley Constitutional Law Center,
California Lawyers for Civil Rights,
Center for Community Alteratives,
Citizen's United for the Rehabitation of Errants (CURE),
Come Into the Sun,
The Correctional Association o(New York,
Criminal and Juvenile Justice International,
Criminal Justice Consortium,
Criminal Justice Policy Foundation,
D.C. Prisoners' Lega prices Project, I=$.
Delaware Council on Crime and Justice,
Families Ag inst.Adaa Minimum=

Fortune Society, In=9
Justice Services Program, Travellers' Aid Society of Rhode Island,
Juvenile Justic Center
Kononia Prison and Jail Prject
Kolodinsky Berg, Set rseDaytona Beach, Florida,

Legal Services for Prisoners, Ihr.,
Legal. Services for Prisoners with~ Children,
14wlburg Prison Projct,
LouiiaaCrisis As"-armA Center,
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Lutheran Office for Governmental Affairs, ELCA,
L Scott, Hackney & Sullivan Boise, Idaho,

chusetta Corretional Legal Services,
Middle Gromnd Prison Reform,
National Association of Criminal Defense Lawyers,
National Black Police Association,
National Center for Instifttions and Alternatives,
National Center for Lesbian Rights,
National Conference of Black Lawyers (NACDL)
National Council on Crime and Delinquency (NdCD),
National Islamic Prison Foundation,
National Lawyers Guild PA Chapter,
National Legal Aid and Defender's Assoiation (NLADA),
National Muslim Political Action Committee,
National Prison Project of the American Civil Liberties Union Founda-

tion
National Network for Women in Prison,
National Rainbow Coalition,
National Women's Law Center,
Nevin, Kofoed & Herzfeld, Boise, Idaho,
New Jersey Association on Correction,
New Jersey Prisoner Self-Help Clinic,
Patterson, McHugh & Cauts,
Pelican Bay Information Project,
Pennsylvania Legal Services, Institutional Law Project,
Prisoners' Legal Services of New York,
Prison Law Office, Sen Quentin CA,
Project COPE (Congregation Offender Parnership Enterprise),
Public Advocates,
Robinson & Quintero, New Mexico,
Rosenthal & Drimer, Syracuse, New York,
The Sentencing Project,
Southeast Mississippi Legal Services,
Southern Center for Human Rights,
Southern Poverty Law Center,
Sprp & Johnson, Tallahassee, Florida,
Union of American Hebrew Congregations,
The United Methodist Church, General Board of Church and Society,
The Women's Prison Association,
Youth Law Center,
Current and Former Corretional Administrators
Warren Benton, former Commissioner of Corrections %-r the State of

Oklahoma,
Allen Breed, former Director of the National Institute on Corrections of

the Department of Justice and criminal justice consultant,
Robert L. Cohen, M.D., former Medical Director of the New York Deten-

tion Facility Rikers Island,
Walter Dickey, former Commissioner of Corrections for the State of Wis-

consin,
Michael Hennessey Sheriff of the City and County of San Francisco
Patrick McManus, former Secretary (Commisioner) of Corrections for the

State of Kansas and Assistant Commissioner of Corrections for the
State of Minnesota,

Dr. Jefrey Metsner former Chief of Psychology, Colorado State Peniten-
ty E ne ier prison and jail secuity expert, former Director
0 Jail tions arject for the National Sherifts' Administration
and former corrections facilities administrator for Alaska Division of
Corrections,'

J. Michael Quinlan, former Director, Federal Bureau of Prisons,
Chase Riveland, Secretary (Commissioner) of the Department of Correc-

tions for the State of Wuhingtn,
Steven M. Safyer M.D., former Medical Director of Montefiore-Rikers Is-

land Health Services, New York City,
Ellen Schall, former Deputy Commissioner of New York City Department

of Corrections, and former Commidsioner of New York City Depart-
ment of Juvenile Justce,
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Dr. Steven S. Spencer, former Medical Director of the Corrections Depart-
ment for the State of New Mexico,

Richard Vernon, former Director of CwirecUons for the State of Idaho
Other Individuals
Douglas Reed Ammon, Pensacola, Florida,
Michael BarnhartAtsy Detroit, Micigan,
Lynn Blais, Univerty of Tas School o Law,
Jeffrey 0. Bramlett, orney, Atlanta, Georgia,
Mark R. Brown, Stetson University College of Law, St. Petersburg, Flor-

ida,
Benamin Currence, Attorny, U.S. Virgin Islands,
Michelle Deitch, Attorney, Austin, Tens,
Mark Donatelli, Attorney in New Mexico prison litigation,
The Right RevereD Joemorris Doss, Bisho of the Episcopal Diocese of

New Jersey,
Dan Foley, Attorney and Hawaii Corrections Expert,
Yale T. Freeman, Attorney, Miami, Florida,
Stacy, Cflnn Aure~ Msta Florida,
David Giant:, Attorney, Miami, Florida,
Ralph Goldberg, Attorney, Atlanta, Georgia,
Micael Keating, Attorney and C ectlon ExpertEric Latinsk,Attoney, Daytna Beach, Florida,

Douglas Laycock, University of Texas School of Law,
Dan Manville, Attormney, Detroit, Michigan,
John B. Morris, Jr., Attorney, Washington, D.C.,
Richard Rosenstock, Attorney, Santa Fe, New Mexico,
Scott Rudnick, Attorney, Susquehanna Legal Services, Pennsylvania,
The Reverend Theodore Schroedr, Evangelical Lutheran Church in

America, St. Louis, Missouri,
Joseph Schuman, L , Ethical Culture Society, Bergen Co., New Jer-

sey,
Kim Scouller Attorney, Louisville, Kentucky,
Jeffrey Segall, SE Regional Vice President, National Organization ofLel ces W Local 2320, UAW,
Brenda Bernstein biapiro, A , Miami, Florida,
Robert Smith Attorny, Orknd, Florda,
Thomas M. West, Attorney, Atlanta, Georgia.

February 8, 1995.

DEm CHAR MAN HATCH AND MWOw OF TH JUDICIARY COMMTrEE OF THE
UNrTED STATES SEmT: I am wribug to express opposition to the "Stop Turning
Out Prisoners Act," Title HI of H.R. 667. In my capacity as the director of the Fed-
eral Bureau of Prisons from 1987 to 1992, 1 have been intimately involved in prison
conditions litigation. No admini-, . a.,..r wants to operate an unconstitutional facility.
The community, staff and prisoners alike are better served when we assure mini-
mally decent conditions in our nation's &r My experience, as well as the experi-
ence of correctional administrators the country, is that prison conditions liti-
gation has often helped administrators improve conditions in their facilities.

I believe that the bill is etm misguided for two reasons. First, by requiring
a court to make factual findings . approving a Consent Decree, the bill essen-
tially prevents federal, state, and other" gvernmental entities from entering into
settlement agreements in prison conditions litigation. These entities are entitled to
determine that settlement is in their beet interests. Requiring them to go to trial,
and thereby exposing them to a much greater attorney fee award, encroaches on
their autonomy. Preventing states from settling, once they have determined it to be
in their best interests, is bad policy.

Second, the provision that requires federal courts to use Magistrates instead of
special masters or monitors in prison conditions litiation is extremely impractical.
Masters and monitors serve an extremely imcrt ole in prison litigation; their
duties are complex and time consuming. Te individuals have typically worked in
the correctional field for several years and have developed expertise in corretonal
management Replcin them with Magistrates who are already overworked and
have no special expertise in prison management would create inordinate delays,
misguided correctional policy, and an onslaught o iwther litigation.



I urge you to oppose this bill or, at a minimum, to hold hearings at which the
views of correctional administrators and others can be heard. Thank you for consid-
eration of my views.

Sincerely, J. MICARL QURNLAN.

Mr. MARTIN. I really appreciate the opportunity to make this ap-
pearance because I think that what is under consideration before
you in terms of the STOP Act really puts us on the edge of a very
seminal point in the history of American corrections, certainly, in
the last half century.

I say that because of this. The honorable D.A. from Philadelphia
made reference to there were no prison system cases before 1970.
I believe she said there were no systems under court jurisdiction.
A very ready answer for that, a very plausible answer for that-
that is because of a case that was handed down by the tenth circuit
in 1954, styled Banning v. Looney, which basically stood for the
proposition that Federal courts were not empowered to intervene in
the affairs of prison matters, and that became known as the hands-
off doctrine. The hands-off doctrine remained firmly in place
through about the 1970's.

Now, what is interesting, and I believe very notable for this com-
mittee, and I would urge you revisit or to acquaint yourselves with
it, is what happened when the insulating effect of the hands-off
doctrine was removed. It subjected prisons across this country tojudicial scrutiny. What, in turn, did that judicial scrutiny produce?
Well, it produced a litany of horrific conditions that anyone that is
involved in this area under consideration of this act should become
acquainted with.

We have had a number of horrific statistics set out before us. We
have had the horrible tragedy of Mr. Boyle and my heart certainly
goes out to you, as I think any right-minded person would. But I
would remind this committee that there was a litany of horrific
conditions that emerged from conditions litigation in the 1970's and
1980's.

Just a few brief examples, but hopefully they are colorful enough
that they will illustrate that serious and horrific conditions like-
wise existed when these systems were insulated from scrutiny. You
had the Tucker telephone in Arkansas. You had inmates in Mis-
sissippi that routinely carried and wielded shotguns with live
rounds, and frequently fired that lethal weaponry at other inmates.
We had the bat in Texas, which was a huge piece of oak that offi-
cers used. Corporal punishments were the rule of the day. Inmates
routinely died from inadequate health care. Conditions were such
that infectious disease was routine.

The spate of litigation during that time-I believe most of the
commentators and scholars familiar with this area of law would
agree that the judicial intervention brought about the reform to a
large extent of American prisons across this country, and that is
why there was some reference made that 43 States had active
cases. Well, you have to ask yourself why? How did that come
about? You cannot put it all in terms of renegade activist judges.
You cannot put It in terms of renegade irresponsible plaintiffs' at-
torneys. There had to be a basis in fact; factual findings had to be
entered.
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So what I would ask the committee is to visit the history of this
issue, when the prisons were insulated from judicial review, be-
cause it is my view that the practical effects of some, if not all ofthe,.l sei e to insulate systems and jails from judi-
cial sc&RuN, thatie be the very intent. It is my impres-
sion, at least to some extent, that that is the precise intent of this
legislation.

1i would just urge a great deal of caution before you adopt-and
I will speak to specific provisions momentarily-wholesale provi-
sions across the board, regardless of the merit of a particular case.
Let me just go into one quick example because it is fresh-the
automatic termination of existing consent decrees. That provision,
as written, treats all existing consent decrees alike.

I have been involved in corrections not nearly as long as the
Commissioner from Delaware, but almost a quarter of a century.
I have never seen two consent decrees or two sets of prisoner jail
conditions alike. How in th_ wud'Id would you pass something that,
in my view, is almost follpthat says we are going to go and find
every consent decree that exists in America in prison and jail oper-
ation and terminate them?

A lot of what has been said today has been couched in terms of
population caps. Now, if this provision is directed at that, it is
much too broad. It is going to catch up a lot of conditions that exist
in prisons and jails that don't have anything to do with population
caps. The point here is that a number of the provisions impress me
as being overly sweeping, as being arbitrary.

For instance, I would urge the committee to demand or request
why the 2-year period was selected for the consent decree revisit.
I mean, where did that 2 years come from? Again, I would agree
with our colleague, Mr. Watson, that 2 years in the life of a large
bureaucracy like a prison or a jail system is a very brief span of
time.

These consent decrees and institutional reforms-I believe,
again, most commentators would agree it is complex, it is methodi-
cal, and it is slow. So, at best, what you are going to be doing-
if" you have a commitment and you are moving forward with a com-
pliance agenda, you are going to have needless interruptions that
will slow that process down by its very nature.

Let me move quickly through some of the provisions to make my
point on the insulation. The removal of special masters-again,
Professor DiIulio out of his book recognized that in complex litiga-
tion of this type, they provide the eyes and ears of the court, and
their on-site presence to assist the court, report to the court, et
cetera. If you remove that on-site presence of the Federal court, you
insulate that defendant governmental entity from possibly accurate
reporting, possibly reports that are disguised. A number of things
could happen, but the effect is an insulating effect.

The provision that prohibits the award of attorney's fees for
plaintiffs' attorneys during the remedial phase of the litigation-
ag an, plaintiffs' attorneys have a tremendous stake in the reme-
dial effect. That is the essence of their case. They tend to be very
diligent and very aggressive in providing direction and oversight.
If you pass a provision wherein they wi not be able to get attor-
ney's fees, you have, in effect, made it very, very difficult for them



to maintain that activity during the remedial phase. Again, the ef-
fect of that is to insulate the defendant governmental entity from
that appropriate direction and over'.ht.

The last provision that I would lke to specifically comwnt W_4
is the prohibition of preliminary or emergency relief absent a 1
ing, which would obviously require a full-blown hearing. I have
been in institutions in which conditions were so severe that I be-
lieved that death was imminent. In one particular case, I observed
a very, very crowded holding cell that I described later in court as
a human carpet. A week after I made that observation, 4 inmates
died, were taken to the hospital and died from an infectious disease
outbreak. This provision, as I understand it, the way it is written,
would have made it very, very difficult to have gone in and gotten
a TRO or a preliminary injunction to have remedied that condition
Immediately.

So let me conclude my remarks by just simply urging that you
not adopt provisions tl*t are arbitrary and have an across-the-
board, wholesale a "plication. Number one, that will send, I think,
the wrong message to many correctional administrators because I
have got a suspicion here that we are at least on the edge of legis-
lating to the xtreme. We are hearing these cases of Michigan and
Philadelphia, and I am not intimately involved with those and I
have heard some things that I find very bothersome that the D.A.
has said, and the gentleman from Michigan. But I have also been
involved in hundreds of cases, like cases, over the past 15 years
and those cases sound out of the norm to me.

I know there have been some representations made about the
Texas case here today, but I don't know of an agency official, from
the governor to the lieutenant governor to the speaker of the house
to the board chairman to the director of prisons, sitting behind me,
that has moved to rid themselves of the consent decrees in the Ruiz
case. They are elected officials. They have not done so.

So my last point is that there are things that can be done in
terms of expediting and eliminating some bizarre situations, but
across-the-board, wholesale, arbitrary provisions, such as automatic
drop-dead date after 2 years of a consent decree, I think, are very
ill-advised and will be in the long term very counterproductive, if
not set the-stame for us to return to that time of the mid-century
of the hands-of doctrine, which I would suggest was in part re-
sponsible for a lot of the extreme conditions we saw in the later
decades of the 1960's and 1970's.

Thank you, sir.
[The prepared statement of Mr. Martin follows:]

PR MARD STATEMN OF STAVS J. MATE

Good Morning. My name is Steve Martin. Thank you so much for inviting me to
share with you my views regarding the legislation that this Committee has under
consideration. I began my career in corrections in 1972 as a prison guard for the
Texas Department of Correcton After going to law school, I began working with
the Department in various positions, among them Chief of Staff to the Executive
Director of the Department [Iultimately became General Counsel to the department
and its governing boar I left in 1985 and joned the visiting faculty at the Univer-
sity of Texas School of Law, where I taught a seminar in institutional reform litiga-
tion. While at the law school. I also worked as a Special Assistant Attorney General
advising that office on Correctional litigation matters. Since 1987, 1 have worked as
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an attorney and corrections consultant on prison and jail litigation involving hun.
dreds of confinement facilities across the Umted States.

My primary purpose here today is to urge you not to pass the Stop Turning Out
Prisoners A~ct otherwise known as 'STOP. If passed, the bill will wreak havoc in
states, counties, and Correctional systems across the Country. As a preliminary
matter, unlike the frivolouss lawsuits" bill that is also under consideragon by this
Committee, STOP is directed at ao/ adult and juvenile prison and jail litigation,
even litigation that raises meritorious constitutional and statutory claims. No mat-
ter how egregious the conditions, no matter how valid the claim, the provisions of
STOP will prevent states from settling litigation, will call for court orders to self-
destruct every two years, and will disalow the use by Courts of special masters or
monitors with expertise in prison operations.

In my capacity as Genera Couns for the Texas Department of Corrections I as-
sisted in the defense of a longstanding piece of litigation known as Ruiz v. Tistede.
I do not wish to devote the valuable time that I have been given here today to the
details of the Ruiz litigation, but a brief descrip tion of the case will allow me to il-
lustrate the grave problems with the STOP legislation. Ruiz began in 1972 with the
filing of a civ rights action by eight prisoners detailing a wide variety of constitu-
tional claims in a pro se pleading. At the time, the system was beset by high levels"
of prisoner-on-prisoner violence and staff brutality, inhumane medical care and
overcrowding so extensive that, at one time, prisoners were housed three and four
to a 45-square-foot cell.

After a 1980 trial that took 159 days, Judge William Wayne Justice of the Eastern
District of Texas Issued a 248-page opinion finding that Conditions in the system
were Unconstitutional. The Texas Department of Corrections appealed the ruling
and, in 1982, the United States Circuit Court of Appeals for the Fifth Circuit af-
firmed in toto the court's factual findings but held in abeyance certain court-ordered
remedies and affirmed others. The primary remedial framework in Ruiz was the re-
suit of a court-imposed decree. The much discussed consent decrees entered in the
case were for the most part simply compliance plans to implement the court's reme-
dial decree. After tho 6th Circuit ruling, the plaintiffs moved for further relief seek-
ing to impose a single-cell requirement on the prison system, a requirement tie ap-
pellate Court had held in abeyance. This prompted the parties to negotiate a major
consent decree in which the system was allowed to double cell its general population
inmates. In return for the double ceiling. the prison board agreed on pre-determined
capacities at these particular prisons. Those critics of the caps in the Texas caseoften forget that a court imposed single-ceiing requirement, which we avoided by
entering into a consent decree, would have reduced our capacity by half.

Notwithstanding this long and complicated history I can say strongly and un-
equivocaUy that but for the sustained intervention of the federal court in the uncon-
stitutional oration of the Texas prisons, the system would have continued to oper-
ate in the disturbing manner that I described Previously. Admittedly, in hindsightthere were many points along the path of the litigation at which the parties, and
even the Court, might have conducted themselves differently. Most significantly the
department could have elected to settle the litigation at the outset, rather than de-
fending a system that was unlikely to pass constitutional muster. Instead, the State
spent millions of dollars defending against the litigation, and was ultimately re-
qired to undertake measures that were similar to those proposed by plaintiffs atthe outset.

This brings me to the first of my several concerns about this legislation-that it
usurps what have heretofore been the prerogatives of state and local jurisdictions
to determine that settling litigation is in their best Interests. If the State of Texas
were to find itself in the same circumstance today that it was in at the time the
Ruiz litigation was filed, the STOP bill would have required the State to expend mil-
lions of dollars on legal costs; the Texas Department of Corrections would not even
have had the option of resolving the litigation by negotiating an agreement. The
consequences of this are made worse by the fact that negotiated settlements, in my
view, are better tailored to achieve remediation than court-imposed remedial
schemes.

It is equally indefensible for Congress to legislate the termination of all existing
settlement agreements--known as consent decrees--in prison conditions cases. I
know all too well that consent decrees are the product of endless hours of negotia-
tions between the parties, carefully tailored to a particularized set of actual cir-
cumstances. Simply terminating these decrees arbitrarily by legislative fiat will
undo all of that work, and immediately require departments of corrections around
the country to prepare for trial in each case that is affected. "

The decision to settle a case by a consent decree must be left to correctional offi-
cials and State Attorney Generals who are familiar with the conditions in the sys-
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tam or facility at issue. It is indefensible for Congress to simply strip the states of
this option. To suggest that Congres would be doing the states a favor by passing
this legslation is misguided. If a state wishes to go to trial rather than to settle
a case, it has that option under current law. And If a state wishes to settle a case
rather than to go to trlal, It has that option too. I urge you to leave it this way.

I have been told that this legislation has been advocated for by the Distritt Attor-
ney in Philadelphia because a consent decree that applies to the Philadelphia jails
has, she alleges resulted in the release of some persons who would not have been
released if the decree was not in place. I would like to inform the Committee that.
no court order or consent decree in the States of Texas, Washington, Colorado, orWisconsin, that has capped populations in one or more institutions has i
that inmates be released earlier than the normal release at the onclusion of their
sentence. Instead, the Legislatures. in all four states responsibly provided additional
capacity. This is true in most jurisdictions across the country. Those few jurisdic-
tions suffering court-imposed early release conditions are generally those in which
the funding bodies have refited to provide sufficient resources to meet constitu-
tional minima. Indeed, it Is my experience that Governors and Legislatures in states
that have experienced prison disturbances or been subject to major prison litigation
are more likely to be responive to providing adequate resources.

The second of my concerns, related to the first, is the enormous fiscal impact that
the bill would have on state and local governments. On its face, this bill
misleadingly appears to relieve states and local jurisdictions of litigation; In fact,
it would sfnificantly incrra#4 rather than decrease, the litigation expenditures that
states will be required to incur. This Is so because states and localities will be re-
quired to go to trial in every case, even in those cases that they believe they will
lose.

It is important to realize that Departments of Corrections elect to settle those
cases that they have determined they are likely to lose at trial. They do so because,
if they go to trial and as expected, the court finds that the plaintiffs' rights have
been violated, that fnding opens the door to numerous damages actions by individ-
ual prisoners, and precludes the system from mounting a defense. This bill would
require a state to go to trial in almost every case, even those that the state knows
it will lose and consequently exposes the system to Countless damages awards. The
Costs to die states that will result from those damage awards would far outpace
the costs they presently incur by settling such litigation.

There are only two ways under this bill that a trial could be avoided, neither of
which is satisfactory. First, a state could agree to a flMni of liability that Was in-
corporated into the court order granting ei to the plaintiffs. Such a finding would
create the same problems that I mentioned previously with regard to a post-trial
finding of liability, namely, that it would expose the state to countless individual
lawsuits by prisoners for damage, and the admission of liability would prevent the
state from asserting a defens.-For this reason, prison conditions settlement agree-
ment do not include admissions of liability and, instead, typically include a provision
to the contrary.

The other manner in which trial could be avoided would be if the parties agreed
to settle the case with a non-enforceable settlement. The House of Representatives
passed an amendment the STOP bill that specificaly exempts non-enforceable
settlements from the bilf's coverage. The Senate version of the bll does not include
such an amendment but, even if one were passed this option is problematic for sev-
eral reasons. First, plaintiffs' attorneys are unlikely to agree to a non-enforceable
settlement agreement precisely because it is no-nfoireable. For example in a ju-
venile facilities case in Colorado, the plaintiffs' attorneys recently turned down a
settlement offer from the state because of the threat of the passage of STOP. Sec-
ond, this solution only delays the manifestation of the problems with the bill. If a
non-enforceable settlement agreement is not successful in resolving the disputes be-
tween the parties the suit will simply be revived or reinstated by plaintiffs' Coun-
sel, thereby creating the very same problems that discussed previously. Finally, a
non-enforceable settlement is simply not a viable option in most cases, particularly
where the defendants are reWistant to remediation.

For these reasons, the bill will result in a trial being held in almost every prison
and jail conditions lawsuit around the country. And after the state conducts the
trial it will have to do so again, aDd again, and ain every two years until the
problems are fixed. This is because of the provision that calls for court orders to
automatically self-desbruct every two year Institutional remediations by its very
nature, is a slow process& The Texas prison system had literally institutionalized un-
constitutional practices, some of which had been occurring for generation& Such
practices are not eliminated without the enforcement of well designed remedial
plans for a sustained period of me. At the very. least, the Committee should require



an explanation as to why two years was selected, a figure that to me seems quito
arbitrary ving been Involved for the last 15 years1n 'prison and Jail ti ation,
I can categoricaly state that I have never seen two cases alike. To apply a hard.
and-fast two year rule to every case is, at best, counter productive and, at worst,
pure folly.

I recognize the concern behind this bill that some prison conditions litigation
seems to go on terminally. So that there is no confAsion, I would like to let the Com-
mittee know the current law on consent decree modification and termination-law
that I think should adequately address any reasonable concerns. The Supreme
Court established in Rufo v. Inmate of Suff" County, decided in 1992, that a con-
sent decree can be modified if a chang in circumstances warrants a revision. The
year before, in Board of Educt of Okahoma City v. Dowe the Supreme Court
held that a court should dissolve a decree once a system has achieved compliance
with the court's orders and is likely to remain in compliance. This body of law has
resulted in the termination of many prison consent decres; that others have re-
malned in place for a long period of tame is no reason to change this law.

This is so because the lonevi of prison conditions cases is by no means due to
federal court resistance to releasing defendants; rather, the longevity of these cases
depends on the extent to which a prson sysm resists the implementtion of reme-
diation. The Texas cas offers a classic example of this phenomenon. The Texas pris-
on officials for a time vigorously resisted implementation of the court's orders In
my view, had these offcics known that the remedial decrees would terminate after
two yars, the reforms would have never been institutionalized or, at a minimum,
the implementation would have been even more protracted and expensive than it
was because the Department's resources would have been significantly impaired by
the requirement that they litigate the issues in Court every two years. These re-
sources are much more wisely and effectively spent on remedying the infirmities of
a system.

Would like to briefly address some of the other problems with this bill Section
(aX1) of the bill is extremely vague and at a minimum, should be clarified. In its
current form, it suggests that a court will have to hear from every single class mem-
ber before the court will be able to issue relief that affects the class. If that is what
is Intended by the legislation, its absurdity cannot be overstated. The class action
device was designed precisely to avoid this consequence, not to mention the amount
of time and resources that a state would need to devote to even a single case. It
is beyond dispute that there are facilities in this country that are beset with uncon-
stitutional conditions that affect all prisoners housed in the facility. Indeed, the
class action rule under which these cases are typically brought--Fedral Rule of
Civil Procedure 23(bX2)-already requires, as a prerequisite to certification of the
class, that the court find that 4te party opposing the dass has acted or reftsed to
act on grounds generally applicable to the class thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to ahe class as a
whole." In such circumstances, that purpoes will be served by requiring the defend-
ant, and a federal court, to hear testimony from every single inmate?

This same section, section (aXi), would also prevent a Court from issuing any re-
lief until after it finds a violation of law, thereby preventig a court from entering
any form of emerncy relief, such as a temporary restraining order or a prelimi.
nary Injunction. Em nes arise in prison operations, and terrible consequences
could result if the federal courts were stripped of the ability to respond appro-
priately, for example, to an imminent tubwcosis outbreak. Have been involved
n liition in which no emergency relief was granted and inmates literally died

from infectious disease. I have been in cellblocks in which crowding was so extreme
that inmates formed a human carpet. Conditions such as these do not abate with
the passage of time.

The provision that for all practical purposes eliminates a court's authority to ap-
point a court monitor to engage in informal monitoring and mediation of the reme-
dial process would likewise severely retard implementation of the court's remedial
orders. It is important to remember that prison- conditions cases are often particu-
larly complex. Again, using the Texas litigation as an example, prison officials earlyon during- the remedial phase, repeatedly concocted superficial remedial plans, some
of which were intended to continue the very practices that the Court had orderedto be ceased. The Court monitor, who was aua on-site to monitor these lans,
was able to accurately report on remediation and to detect those instances in Which
facially valid plans were Inadequate. The on-site presence of a court representatives
was dearly critical in the Texas litigation, espedially during times when prison offi-
cials were defiant of the Court's orders.

Admiftt , some court monitors and special masters in prison conditions cass,
as in other types of cases, may have abused their position. But legislate against
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those abuses; don't 16sl6ate against the use of masters and monitors altogether. For
example, this Committee may wish to consider passing legislation that requires the
federal courts to issue an Order of Reference for each appointment that limits the
monitor's duties and compation and requires the monitor to submit periodic re-
ports, at intervals established by the court, regarding his or her fees and expendi-
tures for approval by the court and the Committee may wish to consider passing
legislation that requires the federal courts to give the parties an opportunity to ob-j ect to the findings, recommendations, fees or expenses of a court-appointed monitor.
Simply forbidding the use of monitors altogether would deprive the courts of the
vital assistance provided in these cases by individuals with special expertise in pris-
on operations. This provision brings to mind the old adage of"throwing out the baby
with the bath-water."

Another provision of the STOP bill that would clearly have adversely affected the
Texas litigation is that which prohibits court-awarded attorneys' fees for work done
during the remedial phase As I have often said in writing and speeches over the
years, institutional prison reform cases are not won or lost in the courtroom, but
rather, in the remedial phase. Complex remediation requires vigilant and sustained
direction. Such direction can best be provided by attorneys representing the plaintiff
class. Had the plaintiffs' attorneys been effectively prevented from providing direc-
tion, due to their inability to recover fees for their work, the remedial framework
that was ultimately implemented would have been significantly compromised.

Finally, the provision that allows wholesale intervention by any party potentially
affected by any relief limiting a prison's population will clearly cause litigation of
this nature to be more costly and protracb e More importantly, it will require fed-
eral courts to become immersed in the entire spectrum of local criminal justice af-
fairs, a result that even the proponents of STOP would take issue with.I would not represent myself as a constitutional scholar but I know from the
reading that I have done thus far, that there are legitimate claims of unconstitution-
ality that would be fertile ground for litigation for many years to come. Attached
to my testimony is a letter signed by 250 constitutional law professors asserting
that the STOP bill raises u consitutional concerns, as well as an analysis
done by a local law firm called Covington & Burling that reaches the same conclu-
sion. The uncertainty that will result while the constitutionality of the legislation
is being litigated will cause a great deal of confusion regarding, for example wheth-
er a consent decree will be honored whether a court order remains in effect, and
whether states will have to devote tle majority of their Department of Corrections'
budgets to litigation efforts.

In summary, it is my opinion that this bill unfairly and unwisely strips states and
localities of the right to repond appropriately to litigation regarding their own cor-
rectional systems. The only option that this ll leaves to the stat e- ing to trial
in most, if not all, cases-is an extremely expensive one. And by depriving the fed-
eral courts of the traditional tools they have used to ensure compliance with their
orders--uch as the appointment of special masters with special expertise in prison
operations; the enforcement of a court's orders until they are complied with; the is-
suance of temporary restrining ordes and p 1na injunctions to respond to
proven emergencies; and the ability to award attorney's fees for work done by plain-
tiffs' attorneys in the remedial phase of litigation-we would have inadvertently set
the stage for the return of our prisons to the horrific conditions of the past.

Prior to the 1960s judges reacted to prisoners' challenges by adhering to the idea
that courts were without power to interfere in prison affairs. This rule of law was
often referred to as the "hands off doctrine.' I would invite the Committee to exam-
ine the history of America's prisons-the conditions that existed when the "hands
off,* doctrine was inplace; and the changes that took place over the course of the
dismantling of that doctrine. Passage of this act will create a setting in which we
will be destined to repeat the failures of the past

Also, I would like to share some brief thoughts on the "abusive lawsuit" bill. I
share the concern that appears to have engendered this frivolous lawsuits legisla-
tion, although I believe that the courts are already equipped to respond to those con-
cerns. In 1989, I wrote a law review article detailing the efforts of the Fifth Circuit
Court of Appeals to respond to frivolous lawsuits. While I favor reasonable pleading
standards, screening mechani'ms and even the imposition of sanctions for abuse,
I urge the Committee to strike a balazcd approach that does not single out pris-
oner as a class to be subjected to greater c in seeking redress than all other
persons who file lawsuits. The cmittee should keep in mind that legitimate ris-
oner claims and disputes need to be addresed in an appropriate forum, and so ong
as this exists, I eve that unlawful means of protest, such as prison riots and
work stoppages, are less likely to occur.

Thank you for giving me the opportunity to share my opinions with you.
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Senator ABRAHAM. Thank you all very much. I think what we
might do is this. I will start off here, and maybe since it appears
there will just be two of us during this question phase, maybe we
will just alternate until we have each either exhausted our ques-
tions or exhausted you, maybe at about 10 minutes apiece.

Let me just begin asking generally this. I think one issue that
several of my colleagues who aren't able to be here today but who
are concerned about this issue have raised-and it was sort of
touched on, I guess, by Mr. Watson-was the whole notion of giving
States or communities flexibility; that the STOP legislation would
somehow be in contravention of the whole notion of federalism be-
cause we would be usurping a lot of the authority that States ought
to have and the latitude to enter into choices regarding whether
they get into a consent decree or litigate a matter to its fullest.

But it is my impression from getting into some of the allusions
made by the initial panelists that there are circumstances that
have prompted States to enter into consent decrees where, in fact,
there wasn't a tremendous zeal to do so on the part of the State,
but rather other factors that sort of forced their hand. It kind of
touches on the issue that Senator Biden raised about the contract.
I mean, in a sense, a contract is an important document if it was
entered into willingly by both parties, but if it was a contract made
under duress, as has been suggested, then that is a diferent story.

So I wondered If maybe Mr. Cappuccio could begin commenting
on circumstances that might cause people to enter into consent de-
crees where, in fact, that wasn't the desire necessarily, but it was
coerced in some way or another.

Mr. CApuccio. Sure, Senator. Let me start by making clear, I
think, what my position is here, and I think also, if I can speak
for Attorney General Barr, what he thinks. I don't think it is nec-
essarily a good thing to prohibit States from entering into consent
decrees unless there is a violation shown first.

I think I agree with some of the panelists at the end that it takes
away a lot of discretion from the State and a lot of discretion to
avoid expensive litigation if you say, if there has been no finding,
a consent decree should automatically be terminated. I think,
therefore, I would oppose that provision, but I think you can put
other safeguards In place. Why do you need the other safeguards,
which is really the point of your question?

I wouldn't say that these are situations where we have collusive
lawsuits, but you do have situations where you don't necessarily
have true adversity on both sides of the case. The reason for that
is that corrections officials quite naturally and quite understand-
ably want a larger piece of the budget. So what I have seen in my
experience, while I certainly would not characterize any of it as col-
lusion, I see that oftentimes the interests of the corrections officials
are not so different from the interests of the plaintiffs. They want
to get a piece of the budgetary pie.

Now, what do you do to protect against that going to far, and
how can it go too far? Well, look, no one is suggesting that we
shouldn't remedy constitutional violations. YoU have to do that.
The Constitution requires it. The Justice Department is very seri-
ous about it. But what you want to make sure does not happen is



that the corrections officials agree to a lot more and to broader
things because they want a piece of the State's budget.
What can you do to ensure that doesn't happen? I think the pro-

vision in STOP, which I very much support, that says that before
a court approves a consent decree, it needs to determine that it is
narrowly tailored to the alleged violation-that is a very important
safeguard against this problem of not enough adversity.

I think, really, the situation we see now is virtually indistin-
guishable from the theory of the Tunney Act. Now, you and I are
probably too young to remember when the Tunney Act came
around.

Senator BIDEN. Whoa, whoa, wait a minute now. Let's ease up
here a little bit, all right? I mean, I was with you up to that point.
[Laughter.]

Mr. CAPPuccio. Surely, Senator Biden is too young.
Senator BWDEN. Thank you. Please proceed. [Laughter.]
Mr. CAPPuccio. The idea of the Tunney Act was this. The Con-

gress said, look, in antitrust cases we are afraid about the Govern-
ment entering into consent decrees that are too soft with compa-
nies. Think of Microsoft for an example, the big flack about
Microsoft. So what the Government said in the Tunney Act was be-
fore a court will approve a consent decree and enforce it with the
contempt power of the court, we are going to make the court make
a finding, and that finding should be that the consent decree is in
the public interest-a very general finding.

I think an important safeguard here which is included in the
STOP Act is before a court approves a consent decree between cor-
rections officials and plaintiffs, it ensures that it is narrowly tai-
lored, or you can pick another word, reasonably tailored, to remedy
a constitutional violation, or at least the constitutional violation al-
leged, and that it is not doing all sorts of other things.

Senator BIDEN. Is the phraseology "to remedy a constitutional
violation" part of your recommendation, or is that already in the
STOP Act? To be honest, I don't know. -

Ms. ABRAHAM. I think they use the words "Federal right."
Mr. CAPPucciO. I am not an expert on this. I just received the

Acts a couple of days ago. I think the House bill differs from the
Senate bill. I think the House bill says "to remedy a Federal right,"
and the Senate bill says "to remedy a Federal right claimed."

Senator BDEN. And what are you recommending?
Mr. CAPPuccIo. "Federal right claimed."
Senator BLDEN. It seems to me the precise language is relatively

important.Mr . CAPPUccio. Correct.

Senator BIDEN. So what is your specific recommendation?
Mr. CAPPuccio. Narrowly tailored-well, I am not sure I can an-

swer the question specifically. I can tell you what I want to do.
Senator BIDEN. On.
Mr. CAPPUCClO. I want to make it narrowly tailored to what the

court finds would be a constitutional violation if the facts are as
alleged.
Senator BIDEN. Thank you. That is what I thought you meant.
Senator AsRAHAM. Thank you. Let me just move ahead here and

ask Ms. Abraham if she would also comment on the question I
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originally posed, whether there were circumstances that might
cause local officials to enter into these consent decrees even though
they weren't necessarily desirous of doing so.

Ms. ABRAHm. There are certain things, and some of them are
politically motivated. It is more expeditious to enter into a consent
decree than to fight it out in court, and sometimes rather than look
like you are bad guy--"Prisoner Files Lawsuit"-and I have never
had this; I am just telling you what I perceive to be one of the is-
sues that is brought up.

Rather than have the local governmental body look like they are
the bad guys, wanting to deny the rights of oppressed people in
prison and be recalcitrant in their desire to make changes, and look
as they are forward-thinking and reform-minded as part of a total
political package, it seems as though it saves money up front, it
saves political capital, and you just sort of agree that you won't
fight it and you will just enter into some consent decree.

The problem with entering into the consent decree is that it
doesn't anticipate changes. For example, when Philadelphia en-
tered into its consent decree 8 or 9 years ago, we didn't have the
scourge of crack. We couldn't anticipate what effect that would
have on our prison system. So, number one, we can't anticipate fu-
ture events. Number two, the person who enters into the consent
decree-it is behind him or her. He or she can go on to the next
item on his agenda and leave to the next person in office the prob-
lem of trying to fix it.

I think also what happens is that when we allow Federal courts,
absent findings of constitutional violations, to put a hammer to the
heads of succeeding generations of office-holders and limit access to
intervenors who have a legitimate claims, like prosecutors, to inter-
vene to show that there are changed circumstances, I think youhave a problem.Finally, I think also the issue of the master that was brought up

by Mr. Martin--one of the great problems about prison masters is
that they are the eyes and the ears of the court, to the exclusion
of everboy else. They hold private, secret discussions with pris-
oners. There is no record kept. There is no attempt or allowance
on the part of the parties to come in and make their statements.

The master is appinted by the court as his or her own personal
watch dog at pubc expense, without any accountabiy, an
record, any access to the records by the complaining people, such
as the mayors of the cities, and so forth, and then makes the rec-
ommendations to the judge and the judge makes a finding based
on something that you have no information on. So this is really like
a star chamber proceeding.

We believe that an important provision of the STOP Act Is that
a master--first of all, a Federal magistrate should do it, not a mas-
ter. We don't want anybody being the foot soldier of the judge. The
second thing is that even if it is a master that that master, as a
last resort, if it is not a magistrate, hold public hearings where
there is a record, a proceeding, and an attempt made, at least, to
have access to the record by people outside of the prison such as
judges, DA's, mayors and'other intervening or interested parties.

Senator ABRAHAM. Would any of the other panelists like to com-
ment on the pressures that might cause somebody to get into one



of these against maybe their preference? Anybody can answer, real-
ly. Mr. Watson?

Mr. WATSON. Yes, Mr. Chairman. I think that the comment that
there were politicians who wanted to look as if they wanted to set-
tle, I think, is not a representation of my experience now. I think
that probably was true in the 1960's when, as many panelists have
said, these things started to unfold. There was an interest in, you
know, what is this thing about civil rights for prisoners. That was
a new ball game for everyone, and I think a lot of mistakes were
made and we are living with those mistakes.

My contention is, however, that I don't see many politicians now,
certainly not in our State, who want to do anything but get pretty
tough on crime and are, as a matter of fact, very much opposed to
looking as if they are wanting to settle things and look good that
way. It is the opposite.

Senator ABRAHAM. Anybody else? Mr. Gadola?
Mr. GADoLA. Senator, I would say in answer to your initial ques-

tion, if the current system is the model of federalism, as has been
alluded to, I guess I am ready and the State of Michigan is prob-
ably ready for the alternative.

I think I would agree with Ms. Abraham when she said that
there are probably political motivations, and in Michigan's case I
am quite certain there were certain political motivations for enter-
ing into that decree. The problem becomes that at least in Michi-
gan's case, and I am sure with a lot of other States and localities,
the decree is so openended and not related to specific constitutional
violations that we find ourselves caught in this morass of detail
from which we are not able to escape. That is where Michigan cur-rently finds itself.

Senator ABRAHAM. Mr. Dilulio, do you want to respond?
Mr. Dflumo. All I would add is I can't speak to the political moti-

vations or lack thereof, although there is a fair amount of descrip-
tive work on the subject. I mean, the practical effect in every case
going back to 1965, the first major overcrowding litigation, the 64
of the 70 major overcrowding litigations that have been won by
prisoner plaintiffs-the practical effect in every case at the end of
the day, whatever people's motivations or calculations may have
been, is that the corrections department ends up with more re-
sources, more money, and more staff to deal with fewer inmates,
which correctional officer unions, and so forth, tend to like.

You have seen that to some extent In the Philadelphia case
where one of the groups that is not happy with STOP or STOP-like
provisions is the correctional officer unions, for obvious reasons. No
one begrudges them that preference, but I think that is the obvious
bottom line and has been for the last 3 decades in these cases.

Ms. ABRAHAM. I begrudge them that. [Laughter.]
Senator ABRAHAM. In this round, and then we will go to Senator

Biden, I just have sort of a broader question just to put this in per-
spective. One of the things I think we always have to ask when we
are looking at legislation of this type Is exactly how many of these
problems are out there, and the one thing that none of the testi-
mony has at least focused for me is this. How many of these con-
sent decrees are currently operational, and how many cases that-
let's just take, for example, the Michigan case and the Philadelphia



case, which maybe are the extremes, but how many out there, you
know, have fallen into this kind of pattern?

I think in trying to piece together a bill here that is a sensible
response, it is sort of important, I think, to get a feel for what we
are contending with. Does anybody have

Ms. ABRAHAM. Senator, I think in my prepared testimony, I-and
there was a typographical error in my prepared testimony, but I
said, "By 1995, 108 municipalities and over 1,200 State prisons,"
it should read, not "prisoners," "were subject to court orders or con-
sent decrees."

Senator BIDEN. Federal court orders?
Ms. ABRAHAM. Well some were Federal, some were not, but

many of them were Federal.
Senator BIDEN. Well, it is a big deal, though.
Ms. ABRAHAM. Oh, indeed.
Senator BIDEN. All we have the authority to do is affect Federal.
Ms. ABRAHAM. Of course.
Senator BIDEN. So I think the question we need to know is how

many affect Federal-how many would be affected by this legisla-
tion, is another way of putting it.

Ms. ABRAHAM. I can't answer that question, and I can try to find
out the answer for the committee if you would like me to. I am not
prepared to answer that right at this moment..

Senator ABRAHAM. We would submit that in written form.
Ms. ABRAHAM. Would you?
Senator ABRAHAM. Of course.
[The questions referred to are located in the appendix.]
Senator ABRAHAM. I am just trying to get a handle on those

numbers. Mr. Dilullo?
Mr. DiIULo. If you look at what the Bureau of Justice Statistics

puts out in its annual counts of these things, the statistic that the
district attorney just cited was a 1990 statistic, the same statistic
that I have in my testimony as well. At that time, 264 of the 1,207
prison facilities that she mentioned were under specific orders to
limit their populations.

As to the question of what number is under Federal court order
if you look at some of the ACLU's status reports on the subject and
you look at some of the other data, It is sort of like the problem
that Attorney General Barr raised this morning with the meta-
physics of defining what represents an order and what takes effect
under what circumstances.

The statistic is that by October of 1994, 39 States and 300 of the
Nation's largest jails operated under some form of Federal court di-
rection. I do not have here with me the precise breakdown of how
many were overcrowding, and so forth, but that statistic I have.
The entire system was under such orders in 8 or 9 States and over-
crowding litigation pending in many others.

Senator ABRAHAM. The last part of my question was this. It was
earlier suggested that no judge likes to have these under their do-
main, although I am not sure that I necessarily agree with that.
It is my impression some judges may like to have this. But be that
as it may, the instances that we have heard about here from Michi-
gan and Philadelphia-are these totally aberrational or is there at
least a significant number of similar kinds of problems of this type
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where we have widespread early releases, and so on? Does anybody
have an ability to answer that?

Mr. Martin?
Mr. MARTIN. Mr. Chairman, I would like to at least take a stab

at it. I think in answering that, it depends on who you ask. I am
just totally blank-

Senator ABRAHAM. I realize it is obviously tough. I am just trying
to get a feel, though. Again, it goes back to the question of how se-
rious the problem is. Obviously, we have now got a sense that quite
a few States in some way or another are operating in response to
court orders and consent decrees. But my question is, are these two
aberrational or are there other similar instances where the results
of these have led to widespread early release or other sorts of re-
sponses that--Mr. Capputcio, do you want to answer that?

Mr. CAPPuccIo. My knowledge is a bit out of date because I have
been out of government now for almost 3 years. But my sense was,
while there were a lot of States involved, we bave pretty much
talked about the worst States, and I don't know if I would call that
aberrational, but it is not the norm either.

There is one theory, though, which would broaden this out even
more, and that is I am not sure the problems we have talked about
today are necessarily limited to prisons. Yotu know, if you had
AT&T and the telephone companies in here today, they would have
some view 6n consent decrees, too.

One of the things that the committee may want to consider is
whether there isn't another sort of broader bill in here somewhere
where we generally think about, when Federal courts get involved
in remedying any Federal violations, how far they go and when you
reopen them.

Senator BIDEN. We could put busing into that category as well.
Mr. CAPPUCCio. You could. In fact, I guess the Supreme Court

has had a couple of cases on that recently.
Senator ABRAHAM. Any others? Mr. Gadola?
Mr. GADOLA. Senator, I don't think they are aberrational at all.

I can cite two examples from the State of Michigan, neither of
which is a CRIPA lawsuit, but I think the both demonstrate the
longstanding nature of these lawsuits and te inability of the State
to get out from under the aegis of judicial control.

We have a class action lawsuit. brought on behalf of female in-
mates in the State of Michigan, the Glover case which has been
extant since 1978; a copnilon to the U.SA v. ichigan lawsuit,
Haddix v. Johnson. That lawsuit, In front of a different Federal
court in Michigan, has been around, as USA has, since 1984, and
the judge presiding over that particular lawsuit recently indicated
that he would expect that case to continue into the year 2000. So
I think this is not aberrational, at least not in the case of Michigan.

Ms. ABRAHAM. I think also, if I may, Senator, there are a couple
of other States I think, that feature-besides Michigan and Penn-
sylvania, Floriaa and Massachusetts. I think there is a court order
now that applies to a jail that has been closed in Boston. If you
would like me also to submit some information about the iact
that-obviously, we wouldn't come to the Federal Government to
ask the Senate to act on a bill that would apply only to State is-
sues. Some States have limited the effect of consent decrees. Some
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of them have outlawed them because they don't want them. They
want other kinds of ways to fix this problem, or at least address
it.

I know that if we didn't think this was an important issue-if
this was just an aberration for Pennsylvania and Michigan, we
wouldn't have been working for over 4 years to get something done
in the Congress. This is something that I think this whole country
is going to feel the pinch of, and it is either because of some percep-
tion on the part of prisoners interpreting Supreme Court cases like,
you know, Monroe v. Pape in the 1960's or the Civil Rights Act, and
so forth.

Anything that you are going to allow prisoners to take advantage
of is going to necessaily involve the Federal process because I
think their chances of success in the Federal process are much like-
ly of success than the State process, and I think that is where peo-

le look to go. I think after we give you some information, you will
ind that we wouldn't be sitting here today if we felt that-I can't

speak for Michigan, but I think I got the drift of what Mr. Gadola
was saying. We wouldn't be here if we were the only two States,
and neither would all these people behind us be here.

Senator ABRAHAM. Well, we are just going to alternate rounds
here and I have had more than my share or a while, so let me
turn it over. Senator, did you want to make an opening statement?

Senator BIDEN. No. I would like permission to put my opening
statement in the record, if I may, Mr. Chairman.

Senator ABRAHAM. Without objection.
[The prepared statement of Senator Biden follows:]

PREPARED STATEMENT OF SENATOR JOSEPH R. BwE., JR.

Today, the Judiciary Committee convenes this hearing to discuss a number of io-
suem relating to our Nation's Stat. prisons and county and local jails.

As I have stated at every judiciary committee hearing we have convened this year
relating to the crime issue, it is my hope that we will build on the achievements
of the 1994 crime law.

It is counterproductive to retreat on last year's progrves--our attention now must
focus first on achieving fll implementation of the crime law-including the various
prison provisions--and on identifying additional areas,-not addressed in that law,
where action can be helpful to the fight against crime.

The 1994 crime law contained the first ever direct Federal grant program to help
States and localities build and opeu pron.--providing $9.7bi~lon over six years,
all fully paid for by eliminating 272,000 Federal bureaucrats.

The overriding goal of the prison grant program was to blp States take violent
offenders off the struts and keep them behind bar for as long as pouibe.

The law promotes this goal in several ways:
First, almost $4 billion is set aside in a program designed to encourage tltate
to move to a "truth-in-eentencing" system modeled on the Federal system many
of us worked on years ago. The program would require that States keep all c-
ond-time, violent offenders in prison for at least 85 percent of their sentences.

Ultimately, I hope the States will move to keep all violent offenders behind bars
for at loast 85 percent of their sentences, just a we do in the Federal system.
But right now, State. are keeping offenders behind bare on average for only 48
percent of their sentences

But the oost to the States of nearly doubling the amount of time prisoners spend
behind bars is, to put it mildly, staggering. I am told that requiring Sates to
keep cd violent offenders in prison for 85 percent of their sentences would add
approdmately *0 billion over the next five years to their prison cost.

It makes no sense to think that States will spend $60 billion to get $4 billion from
the Federal Government For this reason, we set a more modest-biA attain-
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able-goal in the 1994 crime law. we reaoned that it would be better to offer
help States could afford to accept, instead of an empty promise.

* Second the law gives the States the fledbility to build either secure prisons or
military-style boot camp prisons for non-violent offenders as a cost-effective
means to free-up expensive prison cells for violent criminals.

Based on the most recent data avallablo (1992), we know that almost 30 000 vio-
lent offenders do not spend a day in prison because there is no space fr them.
At the same time, 160,000 non-ioilent offenders are taking up secure prison
spaces.

The flexibility provided by the 1994, crime law allows States to maximize their
prison dollars by moving these non-violent offenders to cheaper space-making
room for more violent offenders.

* Third, the law gives States tho flexibility to support the operational costs of
prsons--this is particularly important because some States have prisons built,
but no finds to open them.

* Fourth, the law also requires consultation between the State and counties and
local governments--because the Nation's jails are run almost exclusively by
counties and cities;

* Finaly, the law requires mu-ances that States develop correctional plans
which recognize the rights nd needs of crime victims, train corrections officers
in dealing with violent prisoners, put prisoners to work, educate prisoners, treat
drug-addicted prisoners, and assess the danger prisoners may pose to society
before they are released;

Earlier this year, the Hotue passed a bill-R. 667-which would change many
of these features.

Most notably, it added a new "truth-in-eentencing" standard, the effect of which
would be that few States wrmld qualify for any of the dollars. Just how few is made
starkly clear by a Justice Department report released this week.

This report, "Violent OfMnders in State Prison: Sentences and Time Served," is
based solely on data provided by the States themselves. The report indicates that
only 1 of the 27 States that provided data would meet the new standard proposed
by House republicans--arid that is my home State of Delaware.

Now, perhaps other States which did not report information could clear the new
hurdle. But, based on the data from the 27 States-which reports that violent crimi-
nals serve 48 percent of their santeno.-it does not seem likely that many of the
non-rep rting States will meet this new test.

This hearing will also address some key issues relating to litigation by prisoners.
All of us want to keepviolent offenders behind bare for as long as possible. And
all of us want to limit frivolous and abusive prisoner lawsuits.

In fact, a provision in last year's crime law gave States added authority to dispose
of prisoner complaints before they could be filed in Federal court. This amr we are
faced with s additional propose to limit prisoner litigation, and I believe we
should take a close look at them.

One of these is a new proposal designed to limit the scope of Federal court in-
volvement in prison conditions lawsuits, about which I have serious questions. The
eighth amendment to the constitution, which prohibits cruel and unusal ptnish-
ment, defines what conditions are unacceptable.

The courts have the responsibility f detemining in specific cases whether that
standard is met. And, wher there is a violation of the eigth amendment, our Con-
stitution requires the courts to fashion a remedy.

The prol sed legislation would limit the court' traditional role in correcting con-
stitutiormf violations. I mtton whether this is appropriat.

I am also commsred & 1th legislation would appear to terminate existing con-
ant decrtes-contracts between igts and the 8t&-nd would severely limit
any future consent decrs

All of us want to help States improve the effectiveness and efficiency of their pris-
on systems. All of us want to see violent offenders in Jail where they can no longer
threaten us.

I look forward to diacuining how best to meet the goals with our witnesses
today. Thank you and welcome.

Senator BIDEN. Let me compliment you on conducting these
hearings. You have only been in the Senate a little while now and
you have impressed everyone, including me, with what is not al-
ways the ase with us who come here, your thoughtfulness and
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that and the way you are conducting this hearing.

As I said, I am sympathetic to this legislation. My staff will be
checking out-Lynne, yoi have enough problems without having to
do our work for us and figure out what the rest of the Nation is
doing. Anything you have would be helpful, but we can find out the
answers to the questions that were just asked.

I would make the point that Mr. Watson made about the change
in tone of politics today. In my State, there is a m jority of the
members of the State senate who have petitioned and introduced
legislation and cosponsored it to bring back the whipping post. So
if anybody thinks that in my State--by the way, we had the whip-
ping post, where you actually got strung up to the post and got
whipped in the courtyard in front of everyone else, until the year
1968. I think the last whipping was in 1964, and there is a call to
bring it back. So, if anything, a kinder, gentler, more prisoner-ori-
ented mood does not prevail in my State.

So I have clean hands here, I want to talk about two things here.
One is how the STOP legislation fits with truth in sentencing, be-
cause they do relate in terms of impact. They don't relate in terms
of the law, but they relate in terms of impact.

I want to -make it clear I am a little like Brere Rabbit on the idea
of the Republican proposal for truth in sentencing. You know, don't
throw me in the brambles, but if you do, Delaware gets all the
money. So I want to be real clear about it. We do our job in Dela-
ware and we do meet the 85-percent requirement. We don't have
to build any more prisons to get the money, and if you make it an
85-percent requirement, I promise you we are going to get your
money and we are going to try very hard to get it.

I want to be up front about that. I make no apologies for It, so
no one later says, well, Biden didn't fight; even though his crime
bill didn't have the truth in sentencing, Biden didn t fight this
change, aid it looks like the reason lie didn't fight it was because
Delaware benefits. The answer is right, and right, and right.

So, having said that, let me ask in a less parochial vein, Ms.
Abraham, your main problem with the effect of the consent decree
is the caps, right? I mean, that is the beginning, middle, and end
for you. You helped me write that crime bill. I use the example you
gave me years ago where you pointed out, and I use it constantly,
I think it is almost every Friday, or almost every Friday, the court
of common pleas judges or someone sits down there and they de-
cide, you know, who do they free, Barabbas or Jesus.

I mean, they get a list of people and they are told they have to
go down-I am not being facetious. I mean, that is the essence of
the problem. They have to put out on the street people who are
hardened criminals who are recidivists who end up getting arrested
again, but they have no choice because of the existence of the court
order. So I think I have an appreciation, and having adopted Phila-
delphia as my second city, I think I have a sense of the problem,
but it relates to the prison caps, right?

Ms. ABRAHAM. It not only relates to the prison caps for new of-
fenders who are, of course, presumed innocent, but that cap also
affects probation violations and who gets sent to prison even at
sentencing.
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Senator BwDN. It is across the boar&L
Ms. ABRAHAm. It is across the board. It impinges and impacts on

crime and the perception of crime in major American cities, the
prison cap does.

Senator BIE,.N. Now, let me ask you a question. I am not sug-
gesting that I want to make this change in the legislation, but let
me just ask it to you. The question was raised by Mr. Martin about
all consent decrees. There are consent decrees in here that relate
to conditions that nobody in the world, nobody in the civilized
world, would consider should be abandoned, and that is relate to
things like no heat in prison cells, like guards that smash the
heads of prisoners routinely against walls. I mean, there are con-
sent decrees relating to training for prison guards, consent decrees
relating to length of hours they work, consent decrees pertaining
to lighting in prisons and the effect dungeons, in effect.

If we altered this legislation to say only those consent decrees
which related to prison caps would be automatically reopened,
which this legislation calls for, would you have a problem with
that?

Ms. ABRAHAM. I think the STOP Act is much broader than just
consent decrees or caps.

Senator BIDEN. It is. That is why I am asking.
Ms. ABRAHAM. I think that there are other orders other than

caps that need to be addressed, and that is why the legislation was
drafted the way it was.

Senator BIDEN. I understand.
Ms. ABRAHAM. I think it would be totally selfish and utterly self-

serving fr just Philadelphia, since my problem is the cap. There
are other problerh across this Nation tlat I think STOP addresses
that don't necessarily-

Senator BiDEN. But quite frankdy, Lynne, the only one that puts
people back out on the street is the caps, and I don't give a damn
about the rest. I just don't want these people out on the street.

Ms. ABRAHAM. Well, sometimes, as a way of enforcing, or forcing,
depending on your view of things, reform, the court will order a
moratorium on prison admissions until, let's say, something is fin-
ished; let's say the kitchen is redone or something of that sort. But
the hammer that most judges have over prisons like mine is some
kind of either prevention of people getting in or release from pris-
on. So, for me, and I am only speaking for me, the cap is the major
problem, but there are other problems as welL

Senator BIDEN. Professor, you know yotr stuff in this area. You
have written a lot about it and you are well respected. One of the
things that came up 5 years ago, and even earlier, that I found my-
self having to argue against was a similar argument that three of
you made today about, "interfering" with the ability of States to
enter into consent decrees with Federal courts, and it went like
this.

Everybody knows that the attorney general of the State of Dela-
ware and the attorney general of Michigan and the D.A. of Detroit
and the DA of Philadelphia and the D A. of New York--this is
how the argument went-enter into these awful plea bargains, let-
ting these awful people out on the street. There was a proposal
here in a crime law--and I see a Philadelphia Congressman behind
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you; he may remember it when he was here--a proposal that said
we are going to outlaw plea bargaining, because there were a num-
ber of studies written about, in plea baraining, the same incentive
exists for a D.A. that exists for a prison official, the same exact
one; one, their batting average, especially if they are elected; two,
their incredibly overcrowded workload.

If we eliminated plea bargaining, Lynne, you would go out of
business.

Ms. ABRAHAM. Any district attorney who says he or she is going
to eliminate plea bargaining is a fool or a liar, one or the other.

Senator BWEN. I am with you. Now, the problem I have is the
conceptual one. I sat here for 3 years arguing against the attempts
of some of my friends, tough law and order folks, saying we are
going to get tough and we are going to make sure that we have no
more plea bargaining because if someone is accused of first-degree
rape, the cops musthave had a reason to accuse him of that and
to allow them off on simple assault or to allow them off on what-
ever is an outrage and they are just going back out in the commu-
nity. There are all these statistics to show that people with whom
D 's have to plea bargain, I would argue have to plea bargain, go
out and commit a significant number of crimes.

Now, my question is how, conceptually, do we make the case,
professor, that it is appropriate for me to intervene between a gov-
ernor, a mayor-by the way, Mr. Watson, when he ran the prison
system In Oregon, had no authority to do anything by himself. He
may have been involved in it, but the governor had to sign off on
it. He has no authority in the State of Delaware that the governor
doesn't have to sign off on. -

So I am inclined to vote for this legislation, but I am thinking,
OK, I vote for this and I tell the governor he can't enter Into plea
bargaining, in effect. That is what it is. How do I not turn around
and say, by the way the attorney general has no authority to enter
into a plea bargalni Same motivation, Mr. Cappuccio, same exact
motivation as the prison official may have. Can you make a distinc-
tion for me, professor?

Mr. Dluuo. Senator, you are a special legislator because you de-
mand that kind of conceptual clarity. That is one of the things that
I think is often lacking from legislation.

There are tradeoffs involved in all of this. I think the reason
why, if you look at the public opinion survey data on this, most
people are willing to have prosecutors make those tradeoffs-they
don't like plea bargaining; It is considered by maiiy people to be the
seamy side of the justice system. But It is almost without excep-
tion, if you look at the survey data, that people believe that big-
city prosecutors, like my friend, District Attorney Abraham here-
when they make those tradeoffs, the primary value in their calcula-
tion is public safety. It Is not second, third, or fifth; it is first.

Senator BIDEN. Well, let me interrupt you there. In all the data
I have seen, the public overwhelmingly opposes plea bargahiing
and overwhelmingly would support legislation to eliminate plea
bargaining. You may have different data than I have and I would
like to see some submitted.

Mr. DiluLmo. No; I would be shocked and amazed if tijet were not
the case.
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Senator BWzN. That is the only point I am making.
Mr. DiuO. Yes.
Senator BmWN. So the public thinks that.
Mr. DIIuuo. Obviously, in this case the public Is uncomfortable

and is opposed to the notion that people are committing three and
four crimes and are getting off with one. But the reason we had
the move to mandatory sentencing in my view in the 1970's and
into the early and mld-1980's was because people were saring this
justice system involves an irreducible minimum of discretion.
Somebody has got to exercise the discretion.

The 10 million violent crimes committed in 1992, the third of
them reported, the 165,000 of them resulting in convictions, the
100,000 that went to prison-we are not ever going to have a sys-
tem that is going to invest the human and financial resources nec-
essary to go after every criminal and incarcerate every criminal,
nor would most people at the end of the day want to do that. So
discretion is going to be exercised. The question always becomes
who is going to do the sorting, who is going to exercise that discre-
tion.

I think from my perspective, Senator, the conceptual point you
raise leads me to the conclusion theAt most people are more satisfied
to have prosecutors exercise that sort of discretion than unelected
unaccountable Federal judges who Intervene in cases in local and
State jurisdictions and who do not, and this is what we are really
tking about here, put public safety first.

Senator BWRN. Well, I think you are comparing apples and or-
anges. The prosecutor is to the governor what the State Judge Is
to he Federal judge. It is not the prosecutor to the judge. Ile fact
of the matter is the prosecutor doosn't make a deal with anyone
other than the defendant, which then can be overruled by the
court. In my State, you can make a plea bargain the court will not
allow to be had in my State. I don't know about the State of Penn-
sylvania.

Ms. ABRAHAM. Well, excuse me, Senator. All plea bargains are
subject to the court accepting the plea, so the court must accept It.

Senator BIDzN. Right, OK, that is what I am saying. So It is the
same in your State. I just didn't want to speak for every State.

The point is the Federal judge Is located in the same spot in this
deal between the governor and a Federal court as the prosecutor
is between himsf or herself and the State court. The person in
question is either the defendant or the prisoner, and so I just have
great difficulty-by the way, the data I have aien-I shar your
view about who is going to look at the public safety, but the truth
is prosecutors, if you notice, nationwide have not experienced an
overwhelming embrace by the American public.

All of them that have run for higher office have gotten beaten
by the way. It tells you a little someill about what has happened
in terms of where the public thinks prosecutors are. Now, I am not
being critical because ram supportive. I don't thLrk there is a sin-
g. person here in the U.S. Senate who has been more supportive-
there are many as supportive-of State and local and Federal pros-
ecutors as I have been. I am not making the case that they aren't
responsible. I am making the case in terms of what the public per.
ceives.

27-255 - 96 - 4
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In my State, I promise you the people of my State would be more
certain that the governor of my State is going to protect their inter-
ests relative to prisoners than they think the attorney general
would because they know the attorney general wants resources.
They know the attorney general, which is the prosecutor in my
State-we have no D.A.'s--the attorney general in my State wants
more personnel, wants more authority. So every State differs.

I don't want to beat this to death, but I find it difficult for me,
and that is why I am so intrigued by what you have suggested, sir.
I think if this legislation lays out a predicate--and, unfortunately,
I was here when Tunney was here. Tat is how old I am, but I got
here when I was 30. The predicate that you are suggesting exists,
and that is that there has to be a finding that there is a reasonable
prospect that a constitutional violation exists. Then I am much less
concerned about me interfering in the State's affairs.

Here we are with this entire movement out there coming from
the center-right s ying, Federal Government, stop dictating to the
States, except when it comes to morals and when it comes to stiff-
er, meaner, harsher, better punishment. Here we are telling the
States, by the way, you, govtrnor-if I vote for this as it is now,
I have to go back to niy gov-3rnor and say I don't think you are
competent; you are not competent; I don't trust you because you
make deals; I don't trust you to make a deal with a Federal court
judge. There is no getting around that. That is what it says.

That is what you have all said. You have said these guys, prison
officials--and that is what the gentleman from Michigan has im-
plied that a previous administration, whoever it was, Democrat or
Republican, entered into this consent decree. It was a political deal.
So I have got to sit here as a U.S. Senator and say my governor,
who probably knows as much or more than any of you at the table
about governing and has an exemplary record-and the one before
him, Mike Castle, and the one before him, Governor duPont-that
these guys aren't smart enough, aren't honest enough, aren't de-
cent enough, aren't capable enough to decide whether or not they
want to enter a decree with the Federal court.

No governor-and, Lynne, you know this-and no mayor, I don't
care who they are, is going to let a prison official seal their political
fate for them. There ain't a one. Not a single one in America is
going to let a prison official say, by the way, this is the consent de-
cree entered with the Federal court.

Ms. ABRAmA. Senator, I am not here to quarrel with you. You
know I have a great affection for you personally on a personal
level, as a Senator, and for the institution of the Senate, and I am
not here to argue about perceptions. It depends, first of all, on your
view of who people really trust, and some people do trust their
local prosecutor more than their mayor and more than their gov-
ernor.

Senator BIDEN. That is true.
Ms. ABRAHAM. Second of all, when it comes to some of these liti.

gations, the moving party, the plaintiffs, whoever they may be, do
not move against the district attorney. They file their lawsuit
where the district attorney has nothing to do with it. It is against
the mayor or the body of government.
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Senator BIDEN. I understand, but you would acknowledge,
Lynne, I have to make a judgment. Again, I want to vote for this
because I know your problem. I really do. I don't know it as well
as you do; not just you. I mean you and your colleagues.

Ms. AB&RAAM. Sure.
Senator BLDEN. I want to vote for this, but there is no getting

around it. I have got to say t every governor in the Nation, well
you know, we in the Senate don't trust you enough to make a judg-
ment as to what is best for your State, and that flies in the face
of everything that is happening here saying send it back to the
States.
My time is up. If I can just ask one more question and then
ed, we are going to hear a lot of testimony, and we have-I

didn't hear it because I stayed on the floor voting-about truth in
sentencing. I want to state for the record, because apparently I am
so old people wouldn't remember this, that I am the guy that wrote
the Federal sentencing legislation. You are looking at him right
here. I am the guy that authored it. I am the guy that authored
the Speedy Trial Act. No one else can take blame or responsibility
for it. I am the guy. I did it and I am proud of it. At a Federal
level, it works very well.

The reason why people don't want to come to Federal court is
they go to jail, they go to jail, because Federal politicians, as bad
as we are, met our responsibility. It is easier to meet it than State
court folks. We came up with the money for prisons. We came up
with the money for judges.

The reason I wrote the Speedy Trial Act, Lynne, is I read the
statistics. People waiting to go to trial were committing crimes at
a faster rate than people who were not already arrested and wait-
ing to go to trial. That is the reason I wrote the law. It wasn't born
out of civil liberties. It wasn't born out of any of that. They were
committing crimes. So it is working.

Now, we are going to hear, any we have heard from governors
and State and local officials talking about they want to be tough
on crime, but they don't have the nerve to go back to their officials
and say, you want us to put people in jail, it is going to cost money.
They all come down here and say, look, balance your Federal budg-
et; by the way, send us the money so we don't have to do this; we
want money.

My own governor, God love him, a political ally, makes a speech
about balancing the budget and then says to me, you are going to
send me $24 million for prisons, right? There is $24 million of Fed-
eral money going to the State of Delaware to build prisons over the
next 5 years. In the State of Pennsylvania, it is probably going to
be more like $350 million.

We have got to have a little truth in legislating here. If we want
these folks to go to jail, let's pay to have them go to jail. You don't
want us to federalize it, you don't want us to take over all your
crimes. You want to have local authority. Let the folks in Harris-
burg step up to the ball, like they did in Texas. They doubled them
since 1990. The still have a problem and they still can't meet the
85-percent prob em.

Now, here is my question. If, in fact, we go to truth in sentencing
requiring the States to come up with keeping their folks in prison
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for 85 percent of the time sentenced, and the average is 42 per-
cent-Mr. Gadola, do you know what it is in Michigan, average
time?

Mr. GADOLA. No, I don't.
Senator BIDEN. I think it is around 40 percent. Cor~'ect me if I

am wrong. We are getting it now.
If you think you have got a problem now, you wait until we pass

this truth in sentencing legslation. You will not get any money in
Michigan federally until-the good news is you are going to be able
to go to your governor and say, governor, I have got good news for
you and bad news. The Federal Government has a pot of $10.2 bil-
lion out there for States to have money forprisons. The bad news
is, to get our piece of that, you have got to double the prison space
in the State before you qualify to get any of that. Or, governor, you
have got to cut in half the sentences listed on the books.

You are even worse, 37 percent. You are not nearly as good as
Delaware. Pennsylvania is not nearly as good as Delaware. By the
way, Delaware is wonderful. Do you know why we are wonderful?
We have 750,000 people.

Ms. ABRAHAM. Small State, small population.
Senator BIDEN. We have the second highest incarceration rate-

we are not proud of it, but the second highest incarceration rate
of any State in America, aft.r Texas. We are tough. We are small.
It is easier to be tough when you are small.

But the point I am making here is do you folks, any of you-I
want to go down the list and just get a yes or a no-do you support
STOP and the Federal requirement that before you get a penny out
of the Biden crime law for prisons, you have got to have 85 percent
average incarceration time for a sentence? Do you know what I
mean? If the statute in Michigan says 10 years for robbery, you
have got to have them in 8.5 years.

I will start with Mr. Martin and work our way down. Mr. Martin,
do you support it?

Mr. MARTIN. No, I don't, but; Mr. Collins
Senator BIDEN. Well, he is going to testify next and I know he

doesn't support it. I know Republican Governor George Bush
doesn't support it. He has got his hands full already.

Mr. Watson, do you support it?
Mr. WATSON. No, Senator.
Senator BIDEN. You get more money. Say yes and we will get

more money.
Mr. WATSON. Let me put on the hat as a State corrections ad-

ministrator. That is one of the positions that we have taken unani-
mously, I believe, that that is something that for :many States just
isn't worth it, if that is what it takes to qualify for the Federal
funds. The field isn't level. Some States have an 80-year sentence
for a certain crime, where in another State it is 12. So to have each
of them serve 85 percent is unfair from that perspective.

Senator BIDEN. Mr. Gadola, do you support truth in sentencing?
Mr. GADOLA. Senator, that is certainly a sad statistic that you

cited from the State of Michigan and that is, I think, why---
Senator BIDEN. I didn't cite it to be critical.
Mr. GADOLA. I understand, but just to make my point, I think

that explains why the legislature passed and the governor recently



95

signed into law truth in sentencing legislation in Michigan that
would permit us to meet that 85-percent requirement.

Senator BIDEN. Over how long a period of time?
Mr. GADOLA. Well, the governor has appointed a sentencing

guidelines commission, similar to what was done at the Federal
law. They are required to make recommendations back some time
in 1996; I think at the conclusion of that year. The legislature then
has the ability to adopt or reject those recommendations.

Senator BIDEN. I will make you a bet the recommendations come
back with lower sentences.

Mr. GADOLA. They may very well.
Senator BIDEN. Which makes sense, I might add.
Mr. GADOLA. They may very well.
Senator BIDEN. Lynne?
Ms. ABRAHAM. Senator, speaking for myself and not the governor

of Pennsylvania nor the National District Attorneys
Association-

Senator BIDEN, I would like to see you as governor of Pennsylva-
nia.

Ms. ABRAHAM. Well, he is a good man.
Senator BIDEN. Right.
Ms. ABRAHAM. I think the people of this country and the people

of my State really want truth, whether it is in sentencing or any-
thing else. I think they would be willing to pay the price if it meant
that they could feel free of predatory criminals. I think they are so
fed up, they are arming themselves in record numbers. They are
scared to death.

I think it is about time that I stop having to send my cases down
to my Federal prosecutor because there is pretrial detention, a trial
within 60 days, long sentences for felons in possession, and the
like. I would like to be able to do that myself rather than having
to foist those cases onto my local Federal prosecutor because our
jails are full and everybody thumbs their nose at the system. So

would support it. Yes, I would.
Senator BIDEN. Professor?
Mr. Dflumo. I am of the view, Senator, that without STOP or a

STOP-like provision, truth in sentencing legislation is going to go
the way of mandatory sentencing legislation; i.e., 15 years from
now we will be talking about 37 percent here, 42 percent there, for
the reasons that have been put on the record here today.

That is why I do support what the House did back in February
in spitting that pot of money 50 percent for States that just movein the direction without hitting 85 percent. Fifty percent of that
money goes to States to have incentive to continue to put vio-
lent repeat criminals behind bars for longer terms, and the other
50 percent to give an incentive to States-

Senator BIDEN. You know we do that under present law anyway.
That is now the law, not the same breakdown. It is for violent of-
fenders, second time, and so on.

Mr. DIIULIO. Yes; well, I think we have been here before but
with provisos about the need to develop 9 more integrated ap-
proach to corrections planning, alternatives to incarceration, and so
on, which is not in the Housebill.
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Mr. CAPPUCCIO. With the caveat, Senator, that I am totally un-
qualified to opine on this

Senator BIDEN. That doesn't stop any of us.
Mr. CAPPuccio. I would support the concept, although I don't

necessarily think it is doing it the right way. States ought to pay
for their prisons, and Attorney General Barr when he was Attorney
General gave that speech 3 times a week. If you are serious about
preventing crime, States have to invest in prisons. The corollary to
that seems to be the Federal Government shouldn't give money
away to the States if they are not going to use it to lock people up
and keep them off the street.

That being said, it strikes me that there is a bit of a chicken-
and-egg problem here, and you have alluded to it. You can't get
more money to lock people up until you have locked them up, at
which point you probably run afoul of all sorts of Federal decrees.
We have to figure out a way around that problem.

Senator BIDEN. That last was a little gratuitous-afoul of Fed-
eral decrees. All you have got to do is build more prisons and she
has got no problem with Federal decrees.

Mr. CAPPuccIo. That is right. You have to come up with your
own money.

Senator BIDEN. Right.
Mr. CAPPuccIo. I am not sure that one rule for every State is

going to be feasible. With that, I support it.
Senator BIDEN. I thank the Chair for allowing me to go over my

time.
Senator ADRAHAM. Before we proceed, I would like to just also in-

dicate that we have entered into the record a correspondence at the
request of the chairman of the committee that was sent to him
from Michael Barnes, who is the prosecuting attorney in South
Bend and President of the National District Attorneys Association
with respect to this legislation, the STOP legislation.

I also would just observe-I may or may not be right about this,
but I am sure that the population of Delaware is one reason that
you have reached these standards. But from what Lynne Abraham

as said, it also might be the case that if I was planning criminal
activity, I would not do it in Delaware. I would go to Philadelphia
here it sounds like things are-

Senator BIDEN. Unfortunately, they are coming from Philadel-
phia to do in Delaware.

Ys. ABRAHAM. Senator, we will give your normal get out of jail
free :ard, which everybody has in Philadelphia. [Laughter.]

Senator ABRAm . Mr. Cappuccio, let me go back to the consent
decree issue one more time. Senator Biden, following up on some
of the earlier questions, raised the question of how much authority
States oight to have and why we, in an era in which we claim we
are going to try to relinquish more Federal authority and let States
do more things for themselves, would be considering this type of an
approach.

I guess t.-he thing that brought me initially to this issue and I
guess drove home to me the importance of at least hearing more
about it is the experience we have had in Michigan because there
the State doesn't want to be part of the consent decree, and neither
does the Department--or at least as of 1992, did the Department
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comments, that when both DOJ and the State and its officials have
concluded that the consent decree's purposes have been met, that
ought to suffice, it would seem, to bring it to an end. It hasn't, but
I guess I would like your thoughts on at least that exception.

Senator BIDEN. That is a good point.
Mr. CAPPUCCIO. Sure. I agree fully. I think the importance here

is to keep In mind the framework and the perspective of a Federal
lawsuit and what is a Federal lawsuit. When I was at the Depart-
ment, I kept saying to myself, what do you need to do? You need
to remedy real constitutional violations. You need to get in there
and fix it and when you are done, you need to go home because you
are not in charge. That was sort of the mind set that I had, though
I am not sure it is always the mind set that has prevailed at the
Department of Justice.

In the case of Michigan, what we saw was it was really undis-
puted that an enormous portion of what the original consent decree
covered was not longer at issue. I forget the particular provisions
that were involved-fire safety. I forget whether medical was cov-
ered or not. I know mental health wasn't.

The philosophy of Attorney General Barr, consistent with whAt
I said and.consistent with the Supreme Court's decision in Free-
man v. Pitts, is as aspects of the system come into constitutional
compliance, let them go. So what we tried to do in Michigan is say,
all right, there is no dispute as to these 4 categories; that is it, it
is over as to that, and we will just have a separate settlement
agreement/consent decree on the other thing.

The idea that some Federal judge thinks he can say no to that,
I think, is offensive to the notion of judicial power in article III.
Again, it goes back to a lawsuit. When the parties to a lawsuit de-
cide the controversy is over, it is over. It is not up to that Federal
judge to keep it going. I think he had no authority to keep it going,
and I am deeply, deeply saddened and disappointed that a couple
of days after we got thrown out of office the Justice Department
for some reason flipped position on this. I think that that is dis-
appointing.

Senator BIDEN. Can I interrupt on that point?
Senator ABRAHAM. Sure.
Senator BIDEN. But it is on point, Mr. Chairman. In last year's

crime bill that we passed-so much of it, a lot of people aren't
aware of the specifics of it, and you may or may not be. In title
18 of the law now, section 3626, subsection (c), refers to periodic
reopening and it says, "Each Federal court order or consent decree
seeking to remedy an eighth amendment violation shall be re-
opened at the behest of the defendant for recommended modifica-
tion at a minimum of 2-year intervals." That is now the law.

Ms. ABRAHAM. Well, it doesn't define what "reopening" means.
That is one of the problems. It is a little bit mushy.

Senator ABRAHAM. That was sort of the direction I was kind of
going to go in here because I know that there was an effort in the
1994 bill to try to address the early releases and some of these con-
sent decree problems. We are here today to try to figure out wheth-
er-it is early in this process, admittedly, but whether or not peo-
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ple who have to deal with this on the front lines feel that we have
gotten to the point that we have addressed it effectively.

Could at least Ms. Abraham and Mr. Gadola and anybody else
who would like to, but you two obviously have been right in the
middle of these

Ms. ABRAHAM. Well, just briefly about the 1994 crime bill, the
crime bill of 1994 addresses eighth amendment claims. There is a
difference between an eighth amendment claim for sentenced pris-
oners and a due process claim for pretrial detainees who are incar-
cerated.

In looking at that act, the language is somewhat ambiguous and
it doesn't really specify what is needed for relief and it doesn't de-
fine "reopening." The problem is that for Federal judges who are
inclined to do what Mr. Cappuccio said-OK, fellows, you have ac-
complished what you have set out to do and now it is time for you
to pack up and leave-that is fine.

But, unfortunately, there are a number of loopholes in the act
and judges who are not so inclined to say, OK, you have accom-
plished what you have set out to do, go home-they will find the
loopholes in the act, and that is why we are back here. We wouldn't
be ack here in light of the crime bill of 1994 if there weren't what
we perceive most respectfully to be an ambiguity in language and
a need to make certain definitional changes in tightening up. We
wouldn't be sitting here today if we had the problem solved.

Senator BIDEN. Lynne, have you made a motion to go back to
court to reopen since the crime bill?

Ms. ABRAHAM. Well, I have to tell you something interesting,
Senator Biden. The answer is yes, but I have been found to have
no standing because the prisoner sued the former mayor.

Senator BIDEN. Right.
Ms. ABRAHAM. On top of that, in light of 'what Mr. Cappuccio

said, not only has our Federal judge in question had a new prison
built, which was-I am not arguing that we didn't need it. We did,
but she had control of the whole Federal courthouse that was built
which doesn't have one prison cell in it. Her name was on the bond
indenture. No change order could be entered. She decided where
the flag poles went, whether the furniture got scotch-guarded-fan-
tastic.

Senator BIDEN. I have got that, but could the mayor file? Does
he have standing, the present mayor?

Ms. ABRAHAM. The mayor is stuck with the consent decree. He
has attempted to get it changed.

Senator BIDEN. Has he attempted to reopen under the new law?
Ms. ABRAHAM. Oh, sure. We have been fighting and fighting and

fighting. Of course, as soon as the crime act came down-as his
promise was, the very day that the crime bill was signed-we were
in Washington for the signing, as you remember-the next day, he
walked into court and filed a motion to intervene. But, you see, the
judge isn't really moving quickly on it, doesn't have to because
there is no time limit on it, and she just puts the motion aside and
doesn't rule on it.

Senator ABRAHAM. Would others want to comment on the new
bill and what we need to look at or what your experience has been?
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Mr. GADOLA. I certainly would. The problem that Michigan faces
is that the standard we would have to meet to get out from under
the control of the Federal court in our CRIPA lawsuit is not a con-
stitutional standard. We would have to satisfy the court that we
have satisfactorily dealt with the very detailed requirements of the
State plan for compliance and the associated orders; in other
words, all of the minutia that I think you, in particular, Senator
Abraham, are familiar with, and some of the things that I detailed
earlier.

So it is not enough for us to say that we are complying with con-
stitutional standards. We would have to satisfy the court that we
have dealt satisfactorily with each one of these individual myriad
State plan requirements. There is a provision dealing with sanita-
tion in the consent decree and the State plan for compliance. Now,
it is not good enough for us to say or to agree with the Justice De-
partment, apparently, that the State of Michigan is not violating
the constitutional rights of any inmates with regard to sanitation.
Rather, what we would have to do is satisfy the court that the tem-
perature of the water in the showers is a certain temperature, and
on and on, ad infinitum.

Senator ABRAHM. Mr. Cappuccio? I am just going to go down
the line here if there are any others who want to comment. We will
just start over here with Mr. Cappuccio.

Mr. CAPPUccIo. I think Mr. Gadola put his finger on the prob-
lem, and part of what I tried to talk about in my opening state-
ment is one of the things we have to control with consent decrees--
and, again, I am not in favor of abolishing them-is that open-
ended standards in the consent decree end up replacing the con-
stitutional standard.

What I think we need to find a way to do is to say, after some
period of years when this has been going on, it can't go on any
longer unless and it is an important "unless," the Constitution is
bein violated or the minimum isn't met. I think that is what rule
60(f requires today, but not every court is in agreement with me
on this, and I think if Congress made that clear, it wouldn't be a
radical change, but, boy, it would be an important one, and that
is if, at any time, Mr. Gadola can come into a court and say here
is our evidence and we are not violating the Constitution, you have
got to let him go. You have got to let him go even if one of his pred-
ecessors was silly enough to agree to a lot more, including profes-
sionally trained barbers and hot water temperatures within 6 de-
grees of 110.

Ms. ABRAHAM. Chunky peanut butter.
Mr. GADOLA. And chunky peanut butter.
You know, you have got to keep your eye on the ball. The ball

is remedying constitutional violations, and at some point if he can
come in and say I am not in violation of the Constitution, that
ought to be the standard on reopening and he ought to be let go.

Senator ABRAHAM. Mr. Dilulio?
Mr. Diluuo. I think this brings us right back to Senator Biden's

incisive conceptual question. I mean, this really cuts right to the
heart of it, OK, because what happened on Halloween, which was
when Judge Shapiro ruled on the motion, was it that this is not
good enough; Congress cannot do whatever it wants. The implica-
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tion, I guess, was that the Federal judiciary in these cases might
be able to do whatever they wanted. I don't know, but it is the con-
text here we are talking about.

When the prosecutors exercise discretion, you end up with fewer
violent repeat criminals in custody and fewer costs. When the
judges exercise discretion, you end up with fewer violent and re-

eat criminals in custody and higher costs. That is why, getting
ack to the question asked earlier by Senator Abraham, the STOP

provision or a STOP-like provision deals mainly, in my view,
through the prison cap provision with public safety, but it goes be-
yond public safety and would restrain the growth in costs that have
occurred as a result of the interventions.

I mean, the Texas case is, I think, a perfect example here. Be-
tween 1980 and 1994, the Texas prison population about doubled.
Yet, real inflation-adjusted cost per prisoner went up tenfold. Now,
in those increases you see the influence of the Ruiz orders, as I
think former Texas Director Lane McCotter, who is sitting here in
the audience today, and others would testify. So I think that is why
the 1994 crime bill provision didn't quite do the trick. I think it is
clear that that was not medicine that was strong enough.

Senator ABRAHAM. Mr. Watson or Mr. Martin?
Mr. MARTIN. I would add one element to Mr. Cappuccio's rec-

ommendation, and that is, in addition to the constitutional find-
ings, that there is a reasonable expectation that that constitutional
condition will continue. That simply would be a codification of the
current Freeman and Dowell cases that, as you know, relate to de-
segregation. If there is a reasonable expectation that that will re-
main constitutional, then it is time for the Federal court to fold its
tent and go home.

Senator ABRAHAM. I have an awful lot of additional questions
and we have a whole additional panel, so I am going to turn it back
to Senator Biden here and submit a group of additional questions
to all of you because I do want to get your thoughts on how we
ought to proceed on a number of other matters.

[The questions of Senator Abraham are located in the appendix.]
Senator ABRAHAM. Senator Biden?
Senator BmEN. Mr. Chairman, you have already been generous

with me in the time you have allotted. I will not ask any additional
questions to be answered now. I would ask one broad question to
each of you and, with your permission, Mr. Chairman, I would like
to submit some questions in writing.

Senator ABRAHAM. Please do.
Senator BIDEN. My broad question for you to contemplate to an-

swer in writing, and I will put it in writing as well, is is there a
way to remedy without the act the existing section which reads "re-
open" along the lines which appeal to me very much which Mr.
Cappuccio said, and I thought he was nodding his head in agree-
ment with Mr. Martin's additional suggestion.

It seems to me we may be able to fix what is really in everyone's
craw, including mine, the problem of the court staying on long after
it has outlived its reason for being involved in the first instance.
I don't know whether that can be done. I have no pride of author-
ship about that, but I am open to and would invite any suggestions
you have.
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As most of you are lawyers we can argue in the alternative. We
are trained to argue in the alternative. This in no way prejudices,
if you answer that question fully, your view that you are for the
act and not this shorter fix. But if you conclude that a more tar-
geted fix may be workable, then I would appreciate your input. It
may not do all you want, but can we improve subsection 2, "Peri-
odic Reopening?"

I think Lynne makes a point about what constitutes reopening
and, to put it another way, when you can close. Mr. Cappuccio: I
agree with you. It seems to me that an attorney general, a district
attorney, a mayor, or a governor should be able to go back into
Federal court and say, look, there are no existing constitutional
violations; notwithstanding that the consent decree went beyond
that, we want you to reopen this and we want you to fold your tent
unless you conclude, judge, that there is an existing constitutional
violation.

Due process can be a constitutional violation. I am not hung up
on it being the eighth amendment. You may be correct that this
should have said-it says "remedy any eighth amendment viola-
tion," and it should say "remedy any constitutional violation."
There may be ways to fix it. I would just like you to look at it.

I thank you, Mr. Chairman, and let me say that I am very, very
parochial. We are really proud of Mr. Watson. He has brought
some real talent and expertise from the West Coast back to the
East Coast and we appreciate him being there for real.

Mr. WATSON. Thank you.
[The questions of Senator Biden are located in the appendix.]
Senator ABRAHAI. I want to thank the whole panel both for the

long period of time you have been willing to sit though today and
for your insights because this is very helpful particularly, I think,
to those of us who want to see if we cant handle this problem in
a way that is satisfactory to all. So thank you very much for com-
ing and we will dismiss you at this time. Thank you.

What I would like to propose is this for some of us who have
been sitting for quite a while here, and I know there are a few who
would like to take a brief break. I think what we will do is recon-
vene with the next panel at 2:45. We will stand in recess until
then.

[Recess.]
Senator ABRAHAM. Before we start this panel-
Senator BmEN. Mr. Chairman, I apologize for keeping you wait-

ing. I didn't know you were waiting on me.
Senator ABRAHAM. I was, and I would explain to our panel and

those few remaining guests here today that we have Boys Nation
in town.

Senator BDEN. In light of past history, I figured I may be speak-
ing to a future President, so I wanted to be very polite so they re-
member me. The only commitment I ever ask from these kids is
that when I bring my granddaughter by years from now and they
are told by their secretary Joe Biden is in the outer office, they
won't say Joe who? That is the only commitment I ask and I have
got that commitment, so I apologize.for holding you up.

Senator ABRAHAM. Before we begin the panel, I just want to say
we are trying to cover several diverse, unrelated to some extent
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Mr. HYDE. Thank you, I appreciate that. Very good.
Mr. Barr.

STATEMENT OF WILLIAM P. BARR, FORMER ATTORNEY GEN-
ERAL, U.S. DEPARTMENT OF JUSTICE, AND GENERAL COUN-
SEL, GTE CORP.
Mr. WILmiAM BARR. Thank you, Mr. Chairman and distinguished

Members of the committee.
I am honored that you invited me here today to discuss terrorism

and H.R. 1710.
1 think it is possible to exaggerate the terrorist threat we face.

I do feel that there are a number of factors today that do mean
that we are going to find that terrorism, both from foreign and do-
mestic groups and individuals, is a persistent challenge that we
face, and while we have substantial resources and authorities now
to combat it, I do think that there are some measured and reason-
able steps that we can take that will markedly increase the FBI's
ability to deal with terrorists, to detect them, to interdict them and
ultimately to perhaps deter them.

And I know that there are some who believe that you cannot
deter terrorist groups, and I know from my own firsthand experi-
ence at the Department of Justice, that there are some groups in
the world that have decided that it is not best to carry out terror-
ism in the United States because of their perception of the vigor
and effectiveness of the FBI here at home. And, therefore, I think
it is critical for all of us to ensure that we are doing whatever can
be done to keep our guard up consistent with our constitutional
principles and our cherished freedoms.

I think 1710 is a superb piece of legislation. I think it is balanced
and reasonable. I think it will substantially enhance our ability to
deal with terrorism. But at the same time, it does preserve our fiee
traditions and our constitutional liberties.

It draws upon some important proposals that were made as early
as the Bush administration as well as proposals made by this ad-
ministration. It bas some new provisions, and in several cases, I
think it significantly improves upon previous proposals.

Two broad point I would like to make at the outset, and one is
sort of echoing you, Mr. Chairman, I don't think this is-as it is,
sometimes presented in the media-a rush to judgment or knee..
jerk reaction precipitated by recent events. These ideas have been
around for years and carefully considered, and this bill reflects the
collective judgment of successive Republican and Democratic ad-
ministrations and the people in the Department of Justice and
other law enforcement agencies about improvements that cart be
made that will assist us.

The second overarching point is there is no diminution that I can
see of our constitutional liberties in this legislation.

When American citizens or domestic targets are involved, the
fourth amendment requirement of probable cause remains in effect
and there is no effort here to circumvent that standard. Most of the
investigative tools, the new investigative tools that are dealt with
in this legislation are directed at foreign groups, foreign agents,
foreign counterintelligence-foreign intelligence and terrorist ac-
tivities.



281

I would like to just run over a few specifics. Resources are pro-
vided for in this legislation. I think that that is critical. I think
that the FBI has been sorely treated on the resources front over
the past few years, and would have been in very bad shape indeed
had it not been for the bipartisan effort here in Congress last year
to increase the FBI's budget. And I think what we need is a sus-
tained commitment to ensure that the FBI has the resources it
needs.

I was shocked during Desert Storm when I had responsibility for
conducting the counterterrorist activities here in the United States,
that it would take us longer to get a response team to a hostage
crisis occurring here in the United States, far longer, than it would
to get the Delta Force any place in the world.

Up until last year, or a little over a year ago, we did not have
the capacity here in the United States to rescue hostages on a 747
in the proper manner because we did not have sufficient resources.
Now that has been made up for recently and we do have the capac-
ity today.

But I think what this points out is-and that was a situation
that existed during Desert Storm, what that points out is we can't
allow this to be a one-shot deal. We have to make sure that we
have the resources. It is important that we are providing for the
digital telephony aspect here and ensuring that we will still have
the ability to conduct electronic surveillance in a digital environ-
ment.

I think it is still important for this committee to look at the
whole technology areas, as a number of Members have mentioned.
Right now, I think it is sort of a mess inside the executive branch.
You have all of the law enforcement agencies with their budgets
doing duplicative systems, and so forth. There is a need to create
some kind of a mechanism where the technology, the R&D budget
are reviewed and coordinated so that we are putting our money
and our resources into some of these very promising technologies,
and that is not being done within the executive branch today.

On the investigativ.A techniques, I would just like to mention two
of them. As I say, most of them, the ones relating to the common
carrier records, the consumer records, and what is the third
there-well, there is a third one, all relate to foreign counterintel-
ligence reviews.

The ones that relate to wiretapping of domestic entities or indi-
viduals are really nothing more than the application of existing law
with respect to other, " criminal activity and ensuring that it applies
to counterterrorist activity; namely, the emergency wiretap author-
ity for 48 hours. If there is an area where the emergency wiretap
is appropriate, it should be from the counterterrorist environment
where the activity is directed at inflicting substantial damage to
property or humarn life.

And also the -oving, the so-called roving wiretap authority,
which is perf'ectly consistent with the fourth amendment protec-
tions, and just recognizes the way technology behaves nowadays
and recognizes that it is not a telephone, an inanimate object, that
has the privacy right. It is an individual that has the privacy right,
and once you have the probable cause to believe that an individual
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is engaged in criminal activity, you should be able to intercept that
individual's communications.

I think the way posse comitatus is dealt with in this legislation
is excellent. As you know, Mr. Chairman, I feel that the existing
law would cover the kind of technical support we are talking about.
But I also believe that the Defense Department would require some
kind of specific explication of that in statute, and I think this stat-
ute does a good job of limiting the military involvement which we
all think is an important thing to do, but, at the same time, mak-
ing it clear that the resources of the military should be available
in that kind of catastrophic risk environment.

A few words about the immigration provisions. Again, I think the
provision in this bill are very balanced and sound, and very much
needed. I think that if the American people knew how the immigra-
tion laws tie the hands of law enforcement officials in dealing with
foreign terrorism, they would be shocked and dismayed.

The provision that draws the most fire is the special court provi-
sion. I do think it is necessary. As you know, a variant of this was
proposed under the Bush administration. I think this bill improves
upon that and contains some additional protections for permanent
resident aliens and I think that is an improvement.

I would like to suggest to the committee that one area that might
be profitable to look at that could be a good programmatic way of
dealing with foreign terrorism that wouldn't require really changes
in the law-just in the way we operate-has to do with screening
people overseas.

One of the screens that we have traditionally had was granting
of visas. For someone to come to the United States, they had to go
into a State Department consular office and get a visa with some-
body eyeballing and checking out an individual before they came to
the United States.

Now, as you know, for most of the large countries in the world
and the industrialized countries in the world, we waive visas
through the visa waiver program. So people coming from those
countries do not have to get a visa.

Over 70 percent of the people who arrive by air to this country
come from just six airports in the world, and if we put some INS
presence in those airports to do prescreening of passengers, which
those countries would love to see because it is considered a boon
to tourism. And we have this now from Canada. You know that you
don't have to go through the full-blown immigration and customs
in the United States because you are screened right there in To-
ronto or Montreal.

If we did that in those six airports, then we could as a substitute
for the visa process and checking people against computer data
banks, we could greatly cut down on the number of people that
show up in this country that have to be excluded and deported and
detained, and so forth, because they shouldn't be coming into this
country.

The main obstacle to this, and I hope Abe Sofaer doesn't jump
at me for this, has been the State Department who doesn't like to
have a bunch of people from other agencies stationed overseas.
That is the bureaucratic impediment to it. But it would be a very
cost-efficient way and save a lot of costs, because you wouldn't need
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detention space, but would also add to our security, and I would
encourage the committee to look at that.

With that, let me conclude and just say that I think, echoing you,
Mr. Chairman, this is a bill that really should enjoy wide biparti-
san support. This is not an area for politics. This is a very meas-
ured, carefully drawn bill that strikes the right balance.

Mr. HYDE. Well, I certainly thank you, Mr. Barr, for those excel-
lent words.

[The prepared statement of Mr. William Barr follows:]

PREPARED STATEMENT OF WI.IAM P. 13AIRIR, FORMER ATTORNEY GENERAL, U.S.
DEPARTMENT OF Jus'rC.E, AN) GENERAL COUNSEL, GTE CORP.

Dear Mr. Chairman and distinguished members of the House Judiciary Commit-
tee, it is an honor to have been invited here to testify about the critical topic of ter-
rorism and to express my strong support for H.R. 1710, the "Comprehensive
Antiterrorism Act of 1995.' The legislation, in my view, should enjoy wide biparti-
san support.

Recent events have dramatWSd~ a fact that the American people, I think, have in-
tuitively understood and law enforcement has known for a long time: the United
States is not immune from terrorist attack. I agree with these experts who foresee
a continuing, and probably heightened, threat of terrorist attacks by both foreign
and domestic individuals and groups. Of course, we should be careful not to exagger-
ate or sensationalize the risk; I think it is unlikely we will undergo a sudden wave
of large-scale attacks. But, s number of factors have coalesced in recant years which
do presage that terrorism will he a persistent danger. These will run the gamut
from isolated fanatics who plant a crude pipe bomb to well-organized groups capable
of carrying out catastrophic attacks.

There is no doubt that American law enforcement and intelligence agencies have
substantial resources and capabilities to deal with the terrorist threat today. Indeed,
American agencies, particularly the F1i, have an enviable record to date in address-
ing terrorist threats. Nevertheless, in my view, existing resources and authority are
not fully adequate. While I see no need for sweeping changes, there are clearly addi-
tional reasonable steps that should be taken to enhance our ability to deal with ter-
rorism. Obviously, we cannot provide absolute security. But I think there are pru-
dent steps we can take today that will markedly increase the FBI's ability to detect
and interdict terrorist plans before they are carried out. Ensuring that our anti-ter-
rorist capabilities are robust will also help deter some terrorist activity. From my
own experience at the Department of Justice, it was clear to me that there are for-
eign groups who, until now, have chosen not to carry out attacks in the United
States, but have focused elsewhere, because of their perception of the FBI's vigorous
and effective anti-terrorist capabilities. I believe it is critical that whatever can be
done to keep our guard up should be done, consistent with our constitutional prin-
ciples and our free traditions.

in this regard, I believe H.R. 1710 is an excellent bill. It is a balanced and reason-
able proposal that will substantially enhance our ability to counter terrorism, while
at the same time preserving our cherished liberties. The bill draws upon some im-
portant proposals made under the Bush Administration, as well as proposals made
by the current Administration, and in several cases significantly improve upon

thM.
Before I get into some specifics, 1 would like to make a few overarching points.
First, this is not, as some suggest, a knee-jerk or ill considered overreaction to

a specific event. Most of these proposals were not thought of overnight. By-and-large
most of them have been on the table for some time and reflect the combined wisdom
and experience of both Republican and I)emocratic Administrations who have had
to grapple with these problems. Consequently, the proposals are not sweeping
changes, but measured and modest steps.

Second, the proposals do nol involve any erosion of constitutional liberties. On the
contrary, they are designed to ensure that the government carries out its 0onstitu-
tional obligations to protect Americans in the exercise of their freedoms and to pre-
serve the structure of our free government. There is no change in the constitutional
standards that protect citizens from improper government intrusion into their pri.
vate affairs.

And third, having worked closely with the FBi and the personnel at the Depart-
ment of Justice, I have the utmost confidence that law enforcement agencies today
will carry out these responsibilities with integrity and with sensitivity for constitu-
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tional liberties. I think the leadership and the rank and file are men a-nd women
who are-e-eply edicated and committed to our Constitution and to protecting and
serving the citizens of this country, and they have no desire to harass or to intrude
into the private affairs of law-abiding and nonviolent political groups.

Now let me turn to some specifics of f.R. 1710.
Title III of 4.R. 1710 ensures thit cerain appropriate investigative tools are

available to law enforcement in terrorism cases. In my view, none of these provi-
sions involve an erosion of privacy rights. Foi the most part, these provisions simply
ensure that perfectly constitutional and sensible investigative techniques that are
authorized in various other types of cases are equally applicable to terrorism cases.
In all cases, theseproposed authorities conform to constitutional guarantees.

I have noticed, for example, criticism of the proposal in section 308 to allow tem-
porary emergency wiretaps in terrorism cases-with the suggestion made that this
represents a wide expansion of powers. These criticisms are unjustified. Emergency
wiretap authority exists under current law with respect to a ran.e of criminal activ-
ity, including "conspiratorial activities characteristic of organized crime ." 18 U.S.C.
§ 2518 (7XaXiii). This existing authority is subject to substantial safeguards, includ-
ing the requirement that the government must promptly establish "probable cause"
and obtain a court order. Existing emergency authority has been sparingly used and
I am not aware of any indication of abuse. It is clearly appropriate that the same
emergency authority that applies with respect to Mafia conspiracies also applies to
terrorist conspiracies which, by their nature, are directed at the destruction of life
and property.

Similarly, section 309's authorization of "roving" wiretaps is reasonable and fully
in accord with constitutional safeguards. While this concept sounds sinister, it is
really quite sensible and in many cases essential. In earlier days when the wiretap
statute was first enacted, wiretaps weie targeted at a specific telephone. Today,
however, with increased mobility, cases arise where the government clearly has"probable cause" to believe that a particular individual is involved in criminal activ-
ity (and therefore as a constitutional matter, has the right to intercept the individ-
ual's communications) but cannot establish in advance the particular phones that
individual may use. Section 309 simply allows the government to obtain a warrant
that authorize'3 following the targeted individuals' communications rather than stay-
ing anchored to a particular telephone. Still, section 309 imposes safeguards by re-
quiring pre-approval by a top Justice department official and a showing that it is
impractical to :dentifv a particular phone. This is perfectly in line with constitu-
tional protections. Aller all, the right to privacy guaranteed under the Fourth
Amendment is an individual's right to privacy; it is not an inanimate object's (a
telephone's) right to privacy. Section 309's concept of roving wiretaps targeted at
particular suspects rather than specific phones should not cause alarm.

There has been much comment on the proposal to amend the Posse Comitatus Act
to allow military assistance in terrorism cases involving chemical or biological weap-
ons. On the one hand, the tradition that the army should not directly carry out law
enforcement actions is one we all treasure; on the other hand, I can tell you, based
on my own direct experience, that the threat of bioogical or chemical terrorism isa alone and that law enforcement would likely need to call on the technical and
logistical assistance of the military to deal with any future attempted attack. Sec-
tion 312 of H.R. 1710 is a wise and carefully crafted provision that strikes the right
balance. It continues to prohibit direct law enforcement actions by the military,
while still allowing "technical and logistical assistance." It is thus faithful to the
principles of the Posse Comitatus Act, while recognizing the reality of our obligation
to take every practical step to prevent a biological/chemical catastrophe. My own
view is that this provision really only clarifies existing law; it reflects how the Posse
Comitatus Act would be interpreted today in the event of an attack. Moreover, it
is comparable to other existing exceptions to the Posse Comitatus Act that Congress
has already authorized for counter narcotics activities. 10 U.S.C. §§371-375.

Title V of H.R. 1710 contains a number of important provisions relating to the
immigration laws. Existing law simply does not give law enforcement the tools to
deal effectively with alien terrorists who are either present in or entering the Unit-
ed States. I learned this first hand during Desert Storm and several other episodes
while I was at the apartmentt of ,Justice. The reforms proposed in H.R. 1710 are
similar to ones initially proposed under the Bush Administration and now by the
Clinton Administration.

The provision that has drawn the most fire is the special court for removing alien
terrorists. This proposal grew out of actual cases. It is imperative we deal with the
Hobson's choice that exists where we have clear evidence that a particular alien in
the country is a dangerous terrorist and, yet, we are relying on information that
we cannot disclose without creating equal danger to the American people and dis-
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closing sources that we may need to continue to monitor these terrorist groups. Sec-
tion 601 of H.i. 1710 sets forth a very balanced and reasonable way of dealing with
that Hobsons ?hoice. Indeed, Section 601 adopts safeguards beyond those proposed
by the Administration and well beyond what is required by the Constitution. In the
case of a permanent resident alien, an attorney for the alien would be permitted
access to the classified information upon which the Government's decision was
based. This should remove any objection to this removal procedure.

In sum, H.R. 1710 would significantly enhance the ability of law enforcement to
deal with both foreign and domestic terrorism. It does this without undermining our
cherished constitutional liberties. It deserves the bipartisan support of this Con-
gress.

Mr. HYDE. Our next, witness is Abraham Sofaer who served as
legal adviser to the Department of State from 1985 to 1990, and
previous to that, he was U.S. district judge for the Southern Dis-
trict of New York.

He was a professor of law a; Columbia University Law School
and currently he is a George P. Shultz Distinguished Scholar and
Senior Fellow at Stanford University's Hoover Institution

Welcome, Judge Sofaer.

STATEMENT OF ABRAHAM D. SOFAER, GEORGE P. SHUiLTZ
DISTINGUISHED SCHOLAR AND SENIOR FELLOW, THE HOO-
VER INSTITUTE, STANFORD UNIVERSITY

Mr. SOFAER. Thank you, Mr. Chairman.
It is a privilege to be here to testify before you and this distin-

guished committee.
I have submitted written testimony in advance of my testimony

here today. So I will try not to repeat what I have said there, but
merely summarize it and perhaps stress the two points that I con-
sider to be the most important points that I, at least, feel I can con-
tribute.

Law reform is critical in the fight against terrorism and Bill Barr
has been the leader of the Nation, in effect, in refo-ming the law,
both domestic and international, along with Congress.

My own efforts in the State Department were focused on working
to change international law, or to at least fight for interpretations
of international law that made sense to States that believed that
people should not be using violence to bring about political objec-
tives.

Violence, it turns out, has in the last 30 or 40 years, or perhaps
even longer, Mr. Chairman, been treated as permissible, almost, in
many international legal circles. As long as the purposes of the vio-
lence were political.

There was almost a willingness to tolerate violence, to under-
stand it, because of the causes of misery, et cetera, in the world,
that led to violence according to many people who spoke in the
U.N. on this subject, particularly during the 1960's and 1970's.

As a bipartisan matter, we have fought those notions. Senator
Moynihan and Ambassador Kirkpatrick, for example, were leading
fighters against this idea. And during my time in the State Depart-
ment, I was spurred on, I might add, by the story I give in my tes-
timony about how Secretary Shultz almost threw me out of his of-
fice physically when I informed him that piracy, the concept of pi-
racy in international law might not cover the Achille Lauro inci-
dent because it was politically motivated, as opposed to financially
motivated, according to a Harvard Law School study in the 1930's,
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which many contended was adopted and implemented and read
into the international conventions on the subject.

So, we worked for change, and we got the Maritime Convention
passed, with Egypt's and Italy's help, which makes illegal all mari-
time acts of violence, regardless of purpose. We also changed the
laws of extradition materially in many treaties to eliminate or nar-
row the political offense exception.

We did a number of things that gave us the ability to bring the
U.N., even, to the point where last December in a little noted fact
in the world, but nonetheless for us who participated so vigorously
in this effort, a significant fact., the U.N. General Assembly voted
to outlaw all forms of terrorism, regardless of cause. And, obvi-
ously, we are not relying on the U.N. to tell us that is the right
thing to do, but it is nice to see the U.N. come around to our point
of view on that subject.

The appalling pattern relating to terrorism is now, I think, cor-
rected in most respects, but not with regard to the use of force.
There is still out there, Mr. Chairman, a large number of nations
and scholars-particularly scholars, less so political leaders-who
take the view that the self-defense power of a nation is very lim-
ited, and we in the Reagan administration addressed this issue, be-
cause we were primarily concerned in connection with terrorism
with prevention above all else.

The key point I suppose of my testimony, in fact, Mr. Chairman,
is that with acts of terror of the dimension that we have experi-
enced recently in the World Trade Center bombing and in the
Oklahoma bombing, prevention is what we should be seeking above
all else.

It is important, but not necessarily significant that we have
caught the perpetrators of the World Trade Center bombing. I
know I say that with some expectation of being clobbered by people
who think that it is a great story that we run them down and by
fine investigation we found out who did it and we put them in pris-
on.

But the fact of the matter is they almost blew the World Trade
Center building down into the streets of Manhattan. First of all, it
was a catastrophe, as it was. But could you imagine the catas-
trophe that could have been caused and could still be caused by
these kinds of people?

So, the most wonderful things about this bill--and, in fact, I
think it is a quality that permeates this bill, are the elements that
are preventive. I noted that Congressman Barr was concerned
about some of the provisions in the bill because they seem to be
unnecessary. I agree that most of these provisions probably are
technically unnecessary in the sense that existing law could be
read, might be read, probably would be read in differing degrees of
certainty, to cover the conduct.

But why take the chance? Surel we can have investigations and
prosecutions in many situations where we don't have jurisdiction to
prosecute. But how about prevention? Surveillance: the reason the
FBI engages in surveillance is not just to make cases, it is to keep
cases from happening. It is to capture people before they kill Amer-
icans and destroy our property.
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The same thing is true of immigration. And I can only tell you,
Mr. Chairman, and I have to remind you that the leader of the
group, the alleged leader of the group that planned the World
Trade Center bombing, that planned the bombing of the United
Nations in New York, was in this country because of the failure to
enforce our immigration laws efficiently.

And, so, there was a failure to prevent in that instance. And I
also read in the press that when people were arrested for the
Kahane murder, there were documents in Arabic that referred to
some of these schemes before they occurred. And that there weren't
Arabic translators available to the FBI to translate these docu-
ments.

I don't know what the story is on that, Mr. Chairman, I have
only seen it in the newspapers and I know the unreliability of such
stories. But the fact is that that is a key area in which I would rec-
ommend the committee look, perhaps not in passing this bill, be-
cause you don't have the time. But certainly at some point to deter-
mine how well is the FBI conducting its primary mission of preven-
tion?

And that is why, Mr. Chairman and members of the committee,
I mention at the end of my testimony the need for looking at this
technology dimension, which Corgresswoman Lofgren also men-
tioned while she was here. When I was in the State Department,
I was amazed that we seemed to be very primitive in our approach
to preventing terrorist acts.

And I got briefed on what was going on in the scientific area, and
frankly, Mr. Chairman, I have not seen publicly discussed some of
the things I was told about in 1986, told about as being really
there. And I must say, Mr. Chairman, in all honesty, I found a lot
of resistance to my inquiries. I was sort of pushed away from the
subject. Not because I was not trusted, but because there was a
sense I had that this is none of your business, this is being done
in a military arena and we are taking care of it and it is being-
well, I haven't seen any evidence of it.

Mr. HYDE. Judge, would you permit a comment?
Mr. SOFAER. Yes, sir.
Mr. HYDE. I hate to interrupt you, but you are on a very impor-

tant point. We all feel uncomfortable when we tread where angels
fear to go, and some of these areas are very sensitive. But I was
just looking at correspondence from the Justice Department. Today,
there are 433,414-that is my recollection--cases pending in a
backlog on refugees.

Now, in an era of computers, supercomputers, and technological
advancement, to have a-and that backlog has been standard for
years. About 400,000-plus cases undealt with, pending, backlog:
that is crazy. And I just want you to know this committee is going
to exercise oversight in a vigorous way and we welcome suggestions
from you.

Mr. SOFAER. I think General Barr has just made a suggestion
that is brilliant. He says that we should, in the seven major air-
ports around the world, out of which we get 70 percent of all the
people that come to America, put in a technologically up-to-date
system for screening people so we don't have literally thousands of
people coming to America who don't belong here. And then we have



288

to build facilities to put them in and spend all kinds of money that
we would not have to spend by having an up-to-date system. I
would think, Mr. Chairman, just one or two major changes like
that could have a huge impact.

Mr. HYDE. Professor or Judge Sofaer, that bill, as it will be
drawn, will be known as the Barr initiative.

Mr. SOFAEti. Good, I approve. So I won't go further in that. But
you would say that I particularly urge you to read the portion-
switching now from the notion of prevention through technology
and law changes, to the notion of prevention through deterrence.
I would like you to look at my testimony with regard to a hypo-
thetical bombing of the World Trade Center dimension.

The people who bombed the World Trade Center are irrelevant.
They are totally irrelevant, Mr. Chairman. There are people willing
to be blown up in bombings for causes all over the world, just as
there are soldiers willing to run up a hill and get killed for their
countries.

I am not comparing them to honorable soldiers doing honorable
work, but the fact is people can be motivated by patriotism, by reli-
gious zealotry, or whatever, to let themselves be killed, let alone let
themselves fall into the tender trap of the U.S. Immigration Serv-
ice, or the U.S. Department of Justice where we haven't been able
to execute anybody for so many years. But even the death penalty
is not a deterrent for this kind of thing, Mr. Chairman. We have
to go back ard get the people who send people here to kill Ameri-
cans or kill Americans abroad.

It is not enough to consider terrorist acts in the United States
as being the only thing that Americans are concerned about. The
FBI is concerned about killing hundreds of Americans in a plane
abroad or in an ambassadorial facility.

And we need to get every level of participant in the terrorism
against America all the way up to the Nation itself. And this prin-
ciple is not a partisan principle.

I was very happy to see President Clinton bomb Iraq, and the ra-
tionale that he gave when he bombed Iraq precisely tracked the
five principles that we had laid out in the Reagan and Bush admin-
istrations for the exercise of self-defense, in situations where we
have state-sponsored terrorism.

You have civilians running around acting in accordance with the
wishes of an intelligence service, acting in accordance with the
wishes of head of state, and they try to kill an American because
he is an American.

He happened to be a former President, but it was an attack on
America because of that, and that is what President Clinton said.
And he was right. And we have the right to use force that is nec-
essary and proportionate in those situations to be able to feel con-
fident that those acts will be deterred.

And the reason, I say this, Mr. Chairman-and I will end with
this point-the criminal law is not a suitable vehicle for achieving
the end of deterrence in state-sponsored terrorism.

We should not-we cannot use a criminal court to prove that a
state has attacked us. The kinds of evidence that we get about
state-sponsored terrorism is often not usable in a criminal court.
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And even if it were usable, the President of the United States
might not want to use it for countless reasons. Does that mean that
we should be left without any capacity to deter that kind of crimi-
nal conduct?

I would say, sure, it is criminal to attack America and Ameri-
cans. But it is much more than criminal. It is war. And it is a vio-
lation of the U.N. Charter, and it is something that we have to do
much more to counter than merely prosecute people. And what
scares me, what scares me about the FBI is not that the FBI is not
competent. They are. Or vigorous or great patriots. They are.
What scares me is that they have historically done their work in

the context of criminal cases, making criminal cases.
It is only recently, and Bill will confirm this, that they became

involved in international affairs as a routine matter, I supported
Attorney General Meese's effort to establish a DOJ office in Rome.
That was the first DOJ office.

We need to get the Department of Justice thinking much more
along the lines of performing a national security service and focus-
in g, as I have said, above all on prevention.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Sofaer follows:]

PF. PARED STATEMENT OF AIAIIAM I). SOFAFR, GORGE P. SIIULrz DISTINGUISHED
SCHOLAR AND SENIOR FLLOW, Til,'. HOOVER INSTITUTION, STANFORD UNIVERSITY

Chairman Hyde, and members of this distinguished committee. It is a privilege
to Lestify before you on the Comprehensive Antiterrorism Act of 1995.

My prior experience, relevant to this subject, began with my service as a Federal
prosecutor under Robert Morgenthau in the Southern I)istrict of New York, between
1967 and 1969. Terrorism was a substantial problem at the time, both internation-
ally and domestically. As a district judge between 1979 and 1985, I often passed
upon the sufficiency of requests for wiretaps and other forms of intrusions. From
1985 to 1990, 1 served as le itl adviser to the apartmentt of State, in which capacity
I gave legal advice to the Secretary of State and others about terrorism, and also
testified before Congress, wrote articles, and gave speeches on the subject.

The relationship between law and terrorism is a subject that has long been one
of my abiding concerns. I joined Gemrge Shultz in the State Department on June10, 1985. On ly four days water, TWA 847 was hijacked. We all worked hard to try
to get our people back safely, without compromising our principles. I'm sure your
hearts still ache, as mine does, for young Robert Stetham, who was murdered in
cold blood. We faced other horrible assaults as well-among them, the seizure of the
Achille Lauro, attacks at the Rome and Vienna Airports and at the La Belle Dis-
cotheque in Berlin, hostage.taking in Lebanon, and the bombing of Pan Am 103.
Many innocents were killed in each ol' these attacks.

I vividly remember being called up to Secretary Shultz's office after the Achille
Lauro was seized. fie asked me what laws were available on which we could rely
to try to get the culprits arrested, extradited and prosecuted. I told him then that
it was uncertain that the seizure would be considered "piracy," because a Harvard
study in the 1930s had suggested that "politically" motivated seizures of vessels
should not be treated as piracy, a suggestion that some claimed had found its way
into governing international conventions.
Secretary Shultz was outraged. "What good is the law?" he exclaimed, almost

throwing me out of h.s office. Hlis reaction worsened when the Italians helped Abu
Abbas escape, instead of extraditing or prosecuting him. The Secretary was right,
of course, and his outburst led me to examine the manner in which international
law treated terrorism.

I found an appalling pattern in international legal doctrine of inordinate tolerance
towards political violence. 1 described this pattern in an article published in Foreign
Affairs, and spent the next four years working to reverse these rules and attitudes.

We accomplished a great deal. with the leadership of Italy and Egypt, we devel-
oped a new treaty that made criminal all forms of maritime violence. We reversed
the "political offense" doctrine in many of our extradition treaties with foreign
states. We developed understandings with our allies that rejected the most objec-
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tionable aspects of the protocols additional to the Geneva Protocols on the Laws of
War. Perhaps most significantly, we appear t, have succeeded to some extent in
deleg" mizing the abhorre-.t view that acts of terror can be justified by their causes.
After /ears of fighting this notion, going back to the articulate leadership in the
Unitcd Nations of Senator Moynihan, Ambassador Kirkpatrick and others, the (,en-
eral Assembly, in )ecember 1994, adopted a resolution condemning all acts of ter-
rorism, regardless of cause. While little that the UN does is unambiguous, this rso-
lution lays to rest some thoroughly disreputable notions.

Improvements in international law relating to terrorism have had positive con-
sequences. Terrorists are more frequently arrested, extradited, and prosecuted than
ever before. Thanks to the work of' Ed Moese and his successors, the Department
of Justice has played an increasingly cflctive role in combating international tenor-
ism. I worked with Attoiney General Meese in getting the Department of State to
support the first l)OJ office abroad, in order to regularize and make more efficient
its routine international operations. I strongly support the continuation of this proc-
ess, and of the stationing of '131 pI onne T in key locations. Congress has also
played an important role, providing a jurisdictional basis for arrests and prosecu-
tions in connection with rnany fbrms of terrorist activity.

Law reform is also needed domestically. The pending legislation contains many
useful and some essential provisions. It has my enthusiastic support. In genera,
moreover, i support the committee's version of provisions suggested in the Depart-
ment of Justice bill. This should not be surprising. The draft will improve as it
moves toward adoption, and I wold expect the department to cooperate fully with
this committee.

I will avoid covering the obvious, anod focus instead on my few, but real, concerns
with the proposed legislation. Then, I will discuss briefly what I regard as the most
serious national security issue facing America today: the threat of state-sponsored
attacks, and particularly the use of weapors of mass destruction, against American
nationals and property.

My principalconcerns with the proposed legislation relate to its expansion of Fed-
eral criminal jurisdiction and its invetigatoiy provisions. First, it would be entirely
appropriate to extend Federal jurisdiction to all serious attacks on Federal employ-
ees if the need for such a law is established. As far as I can tell, however, the need
for such a law is purely theoretical. Our states are doing a good job of prosecuting
murders and attempted murders. Congress should add to the burden of the Federal
courts and prosecutors, and to the number of' Federal prisoners, only where a need
exists to do so. Most of* the extrateinitorial provisions conferring jurisdiction are
sound, and needed. I doubt, however, that the mere fact that a U.S. national was
or "would have been" aboard an aircraft that is attacked is a sufficient basis for ju-
risdiction. Even if' it is technically suflcient, it would seem preferable as a matter
of comity and practicality to restrict the cases in which the U.S. asserts jurisdiction
to those in which the American national is actually targeted because he or she is
an American.

In sections 301, 308 and 309 the bill enhances the potential use of wiretaps in
terrorism investigations. I frankly doubt that these provisions are necessary, but the
committee should accept the (GoveriLme not's request for these clarifying amendments.
The bill's modification of the exclusionary rule is also warranted as a general prin-
ciple. The use of illegally seized evidence would still be precluded, but only where
the seizure involved bad faith. Any deliberate violation of a persons rights should
be considered as bad faith.

Even if the committee agrees to adopt the provisions proposed by the Government
to enhance their investigative capaicities, an inquiry should nonetheless be made
into whether the new authority could have helped prevent the recent bombings. 1
frankly doubt it. My experience as a prosecutor and Federal judge often exposed me
to the process by which Federal investigators obtain approval for wiretaps and other
forms of searches. Among the most mcnlirable of these experiences was serving as
the judge who reviewed the warant and wiretap requests of the government in a
major terrorist investi nation involving three diflerent organizations. The operation
was, in fac4., supervised by thcn-:assistnt U.S. Attorney Louis Freh. Director Freeh
undoubtedly recalls that he had ample authority in that investigation to pursue and
prove and prevent criminal activity, without any of the new powers now being
sought.

In this regard, the committee should check on the types of activities the F13I was
in fact conducting, even before the tragic Oklahoma City bombing. My guess is that
you will determine that the FBI has been able all along to infiltrate and surveil
groups which can reasonably be suspected of supporting violent acts against Federal
officials and/or facilities. In connection with the bombing of the WorldTrade Center,
the press contains some discussion of certain documents which the FBI seized but
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failed to translate which could have provided important information before the
bombing occurred. The committee should form a judgment on that matter, based if
necessary on evidence received in closed session. Such an inquiry might well reveal
in fact, that the Bureau has for some time actively investigated "hate groups" and
"militias," and that the additional powers conferred in the committee's bill may be
desirable, but are insuMcient in that they do not address deficiencies in the Bu-
reau's handling of the information it obtains.

The most important contribution of the pending legislation is its focus on the pre-
vention, not merely the prosecution and punishment, of terrorist acts. As terrorist
attacks become more deadly and costly, the need to prevent them from occurring
becomes critical. And the threat from such attacks is growing, as the means for
making and delivering weapons of mass destruction proliferate. Experts have been
predicting for about two decades that states that sponsor terrorism, and groups ca-
pable of financing such acts, would enhance their capacity to cause destruction. that
in fact has happened.

The primary task of our Government, in such a context, is prevention. Every such
attack that occurs must be regarded as a failure, for which all who are responsible
are held responsible. We are captivated by and admire the efforts made to find and
punish those responsible for such attacks, especially since every move of each of the
players is now on television throughout the world. But let us face the fact that gov-
ernment has failed in its primary responsibility once such acts occur. The damage
the perpetrators inflict far surpasses the damage we can thereafter inflict upon
them through the legal system. Criminal punishment, even the death penalty, can-
not be considered a signi lcant deterrence. Those who plan and implement such acts
are often crazed people, who commit suicide in the process, or accept any punish-
ment imposed upon them with equanimity. The sponsors and facilitators of such
acts-those who develop the polices, who hire the terrorists, who smuggle the de-
vices and explosives-are often legally immune from criminal punishment, or re-
main safe as a practical matter by taking refuge in sympathetic countries.

These attacks must be stopped, not merely punished. And while it may be impos-
sible to stop them all, we must try to stop them all in order that we fail only where
we could not possibly have succeeded.

This committee should make sure that the ill, and all other agencies responsible
for dealing with tenor, within the U.S. and abroad, understand their overriding ob-
ligation to prevent, not merely prosecute and punish, acts of terror. The committee
should pursue the lines of inquiry I have suggested in order to be sure that they
are in fact perfor ing this duty at the highest possible level of competence and ur-
gency.

Fighting terrorism effectively is not merely an issue of criminal justice. It is often
also-indeed primarily-an issue QC strategic concern. Consider for a moment the
World Trade Center bombing. No anc would question the need to prosecute the per-
petrators of such a criminal outrage. Loot us assume, however, that the culprits in
such a bombing include: a driver who is killed in the blast; his immediate support-
ers, who are arrested through excellent police work; those who suppled them with
explosives, devices, passports, weapons, money, and other means to commit the act,
some of whom are diploniats stationed in New York or Washington, l).C.; and those
who planned, ordered, and paid for the operation, including members of a national
secret service, ministers, and perhaps even the head ofa state.

The driver is gone, but is dispensable. Others are available to take his (or
her) place in future attacks.

The immediate supporters may be arrested and punished, but they will prob-
ably be uncooperative, and in any event are unlikely to know the ultimate
sources of their support. They, too, are replaceable.

The suppliers may be tracked down, but they will p lan to avoid being caught
in the U.S. or any nation likely to cooperate with the U.S., or they will have
diplomatic immunity, which will prevent their prosecution and even their inter-
rogation.

The ultimate planners are likely to remain forever beyond the reach of crimi-
nal law enforcement, either because they have head of state or other forms of
immunity, or because the information we obtain about their involvement would
not be usable or sufficient in a criminal prosecution, or extradition request.

Viewed in this perspective, which I believe is realistic, you can see how insignifi-
cant it may be that the actual perpetrators of a terrorist act are ca tured and pros-
ecuted successfully. Of course such prosecutions must be pursues, and may lead
back to some of the more responsible people involved. But it is always going to be
highly unlikely that the criminal law will operate satisfactorily as a means o deter-ing such conduct. States sponsor such terrorist attacks because they fear our capac-

ity to defeat them if they act openly, through the use of their Armed Forces. They
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also rely, here as elsewhere, on interpretations of international law to protect them
from being held responsible for the consequences of their conduct. Dcal ing with
state-sponsored terrorists thus may often require governmental action that goes be-
yond enforcement of the criminal law.

During the Reagan administration, we thought these issues through rather care-
fully, and we reached, announced, and acted upon certain conclusions which bear
repeating. First, we made clear our intent to exercise the "inherent right of self de-
fense" preserved in article 51 of the U.N. Charter, which provides that "nothing in
the present charter shall impair the inherent iight of individual or collective self-
defense if an armed attack occurs against a member of the United Nations, until
the security council has taken measures necessary to maintain international peace
and security."

Second, relying on customary practice, including the consistent behavior of U.S.
Presidents, we insisted that an attack on an American outside the territory of the
U.S., undertaken because the victim is an Arnciican, could be considered an attack
on the U.S. under article 51.

Third, we also insisted that the right of self defense included the right to take
all measures necessary to stop attacks on Americans, even if the measures taken
were more serious or continued for a longer period than those of the aggressor.

Fourth, and with regard to responsibility, we took the view that terrorist organi-
zations and states could be held responsible for the acts of individuals where appro-
priate proof is present. We concluded that "the U.S. should apply to terrorist organi-
zations the same standards of re ponsibility that are applied in any legal system
that deals with such issues." PresidentI eagan warned after the killing by terrorists
of Americans in Rome and Vienna: "by providing material support to terrorist
rpU s which attack U.S. citizens, Libya has engaged in armed aggression against

the United States under established rinci les of international law, just as if he
[Qadhafi] had used its own Forces." And tMat is precisely how President Reagan
treated the next attack, at the disco in Ilerlin.

Fifth, the strict requirements of proof applied in criminal trials have no place
when dealing with issues of national security. The U.S. may learn something about
a terrorist group that is authoritative, but which it could not, or would not, use in
a public proceeding. An act of self' defense is not a tactic in a legal dispute. It is
a measure that a state takes in order to protect interests more fundamental than
anything that is litigated in any court. A nation's national security interests cannot
be abandoned merely because of evidentiary or jurisdictional limitations.

These principles, Mr. Chairman, are not partisan. They have been consistently ap-
plied by Presidents of both parties, including President Clinton. Once President

linton became convinced that Iraq had attempted to assassinate former President
Bush during a private visit to Kuwait in April 1993, he ordered a strike by 23 preci-
sion-guided Tomahawk missiles on the Iraqi Intelligence Control Center in Bagh-
dad. He pointedly stated that he had acted under a ticle 51 of the U.N. Charter,
exercising the Nation's inherent right of self defense. He referred to the plot as "an
attack by the government of Iraq against the United States," even though it had
been planned to occur in Kuwait and therefore did not threaten U.S. territory. He
also treated this planned attack on I)resident Bush as an act of revenge, "because
of actions he took as President." '['he attack was therefore "an attack against our
country and against all Americans." The lPresident held Iraq responsible or the at-
tack, even though it was to be conducted by civilians, some 14 of 16 of whom were
not even Iraoi nationals. It was enough that "there is compelling evidence" that Iraq
was responsible, even though some of the evidence could not be revealed. Any lesser
measure, he found, would be futile, and the target was proper because the secret
service had participated in planning the attack.

in principle, therefo-e, the scoe) and propriety of self defense are matters on
which our leaders agree. But these principles have seldom been acted upon in recent
years. We have tended increasingly to treat te-rorist bombings--even when we be-
ieve them to have been state-sponsored-as crimes, requiring painstaking inves-

tigation, and (where possible) prosecution. This committee should recognize the lim-
its to which the U.S. can rely on criminal law as an effective weapon against terror-
ism. No amount of legislation, no new power or authority, can substitute for force
in situations calling for the Nation's defense.

Even with regard to random acts of terror which have no state sponsor, reliance
on criminal law may be of questionable value. Certainl we should support the
speedy trial end punishment of the culprits. But who in his right mind would not
give up the chance to convict and punish1 those involved in some devastating act of
terror in order to prevent the tragedy from occurring in the first place? Measures
such as the tagging of explosives, and the exclusion or deportation of aliens who
support terrorist groups, may well enable the Government to prevent tragedies.

" ~ ~ ~ ~ ~~~~~~~~~~~V ...,'= ' '' .... .... :!: ',"It1 :....! ' ....
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I have two suggestions in this regard. First, the time may have come for the U.S.
to press for narrow but important limitations on diplomatic immunity. We should
be able to devise rules and procedures on which the entire world can agree to pre-
vent and punish abuses of the pivileges aflTorded diplomats and their pouches.

Second, the most effective neasureci for preventing acts or terror are usually tech-
nological. Metal detectors have saved countless live's. More Pophisticated detectors
for explosives will continue to make airline travel and other important industries
viable. When I served as legal adviser, I urged the administration to undertake a
"terrorist defense initiative" to develop devices that would enable civiled nations to
return to relative normalcy. Secretary Shultz authorized me to be briefed on the re-
search projects then underway, and I was impressed with some of the ideas that
were beino pursued. Perhaps this committee should seek to be briefed on those
ideas, and to determine whether they have been adequately supported and ex-
ploited.

Mr. HY'DE. Well, thank you very much, Judge Sofaer, and Mr.
Barr, General Barr. Those were two very excellent commentaries
on this important legislation and most welcome.

The gentlelady from Colorado, do you have any questions?
Mrs. SCHROEiDER. I just got here, Mr. Chairman, I apologize and

I will read the testimony.
I appreciate both of you being here.
Mr. HYDE. The gentleman from New Mexico, Mr. Schiff.
Mr. SCHWF. I would like to ask both gentlemen-and I think you

have testified very strongly, both of you, on behalf of H.R. 1710,
which we mark up Wednesday-is there anything that leaps out at
you, though, first, that we should be taking out of that bill; and
second, separately leaps out at you that is not there and should be
in the bill? And I now yield to both of you or either of you to re-
spond.

Attorney General Barr.
Mr. WILLIAM BAIM. Nothing leaped out at me of the substantive

provisions that I think should be deleted from the bill. There are
some things that perhaps I would put in the bill, but I understand
the question of jurisdiction of different committees and so forth
that might not make that timely or appropriate.

Mr. SCHIFF. Thank you.
Judge Sofaer.
Mr. SOFAER. I have made some comments in my written testi-

mony, and I will stand by those; but I would say generally the most
important thing I would do if I were editing this bill is, I would
narrow the jurisdictional provisions so that the Federal courts are
not continuously encouraged and U.S. attorneys are not continu-
ously encouraged to do things that our State prosecutors and State
courts are doing very, very well.

I just think some of these definitions are too broad, such as in-
cluding all Federal employees in the definition of what would be
considered a terrorist act. It includes millions of people potentially,
and I would try to narrow those provisions and leave criminal law
enforcement in its ordinary sense to the States.

Mr. SCHIFF. I have no other questions. Thank you, gentlemen.
I yeld back, Mr. Chairman.

r. HYDE. Thank you.
The gentleman from Virginia, Mr. Scott.
Mr. Scoi-r. Thank you. Mr. Barr, you were here earlier when Mr.

Skaggs was testifying. Were you here earlier when Mr. Skaggs was
testifying?
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Mr. WILLIAM BARR. Yes.
Mr. Score. Do you have any comments on his IG proposal?
Mr. WILLIAM BARu. Yes. I would oppose the special IG proposal

and it is difficult for me to do that, because I have such great re-
spect for Congressman Schiff, who I usually agree with on things.
But I think it would be a bad proposal.

First, I am concerned about its constitutionality and really what
it implies for how we conduct business in the executive branch. If-
I notice the bill says that this is an independent office and that this
office is going to enforce constitutional standards against the Attor-
ney General. In my view, you can-you know, that really means
having a second Attorney General who is not subject to the Presi-
dent of the United States.

I think there can be one standard of what the-one standard ap-
plied in the executive branch, ultimately one judgment reached
within the executive branch, ultimately by the President, as to
what is constitutional; and you can't have another person in real
time monitoring investigations and raising their own view of what
the Constitution may or may not require.

I think it is impractical-also, as to American citizens or domes-
tic persons in the United States, nothing in this bill gets us away
from a warrant requirement. We are still going to article III judges
who are independent of the executive branch, and getting them to
approve ahead of time warrants to conduct intrusive investigations.
And so you do have that check upfront when domestic persons are
involved.

I also think, as a practical matter and given my experience with
Inspectors General-and 1 have intensive and extensive experience
with Inspectors General-I think this would be a bureaucratic
nightmare and would have a very adverse, chilling effect on con-
ducting perfectly appropriate, but sensitive investigations and re-
views by the Department of Justice and the FBI.

Mr. SCHIFF. Would the gentleman yield on that?
Mr. Scorr. Yes.
Mr. SCHIFF. I just want to say that if there is--and I appreciate

your remarks, too-and it isn't often I don't think, Attorney Gen-
eral Barr, that we don't agree, but that happens on any issue.

Mr. Scori'. Congressman Schiff, let me reclaim my time and
make a general statement and then yield all my time.

I just wanted to point out that we have the national defense let-
ter, the emergency wiretaps and the listing of organizations that
aren't subject to the article III judges.

I yield the balance of my time to the gentleman.
Mr. WILLIAM BARim. But the listing is done by the President of

the United States. It is not an investigative technique; it is very
analogous to IEEPA. The emergency wiretap, you have to go to
court and get a warrant within 48 hours, so you are going to an
article III judge and telling the judge what you have, and that is
where the constitutional protection comes in. And the other one
you mentioned in here is targeted on agents of a foreign power. It
is a foreign-it is a foreign counterintelligence review where you
don't have a criminal investigation going on necessarily. I am not
saying that there shouldn't be a review, but it is subordinate of the
President, or isn't it? If it is subordinate of the President, you al-
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ready have someone. That is the Attorney General. If it is not sub-
ordinate of the President, then you have war going on in the execu-
tive branch. I think that is unconstitutional, as well as being ineffi-
cient.

Mr. SCHIFF. If the gentleman will yield, let me say, first, it is of
course intended to be subordinate to the President. Further, it is
not intended to create a position with the specific power to stop
anything or to--or whose approval is required. It is intended to be
a monitoring official because, after all, when there is an emergency
wiretap provision, you can do them over and over and over again
for 48 hours and you-don't have to account to anybody for them,
if I understand that power.

And the purpose here-and I would appreciate your advice on
the matter; I am not glued to the wording of this one bill. The cur-
pose is to set up an o ficial whose sole purpose is to monitor where
is the direction of Federal antiterrorism investigations going, to be
sure, as best we can internally, that they are aimed at terrorists,
not simply at political dissidents.

Mr. WILLIAM BARR. I think, first, as to citizens, you have ongoing
monitoring of all intrusive techniques that implicate the Constitu-
tion by article III judges. You have to continue to go before an arti-
cle III judge who monitor,,' L'he investigation in a specific district
court ahead of time.

In addition, I think-as to foreign programs, I don't think there
would be any objection. I think it is done now, but if it isn't, it
should be, and that is the Oversight Committees, the Intelligence
Committees can delve very deep y, and they have the security
means to do it, into the investigation of foreign persons and foreign
I oups and the number of wiretaps authorized and so forth, and

Et can be done by the Inteliflace Committees here in Congress.
And, finally, to the extent someone in the executive branch has

that responsibility, I do believe they should be subordinate-the
Attorney General is the responAiHe person to ensure that the Con-
stitution is complied with and , he other laws of the United States
are complied with and the Attorney General has investigative arms
like the Office of Professional Responsibility.

There is an Inspector General within the Justice Department,
but there is also the Criminal Division and the Civil Division. And
I think, rather than create a pan-executive branch official and an-
other layer of watchdog, that the thing to do is to give the Attorney
General broader jurisdiction, cutting into other agencies as well.

Mr. SCHIFF. Well, I just want to reiterate that certain things are
not subject for an article III judge-this national security letter,
which or the first time, according to Deputy Attorney General
Gorelick, would be used to look for motel and hotel records, for ex-
ample.

Mr. WILLIAM BARR. Of agents of a foreign power.
Mr. SCHIFF. Well, of people you accuse mentally of being agents

of a foreign power. They may or may not be agents of a foreign
power. That is the point here.

Let me just conclude, because the time is up. I accept your res-
ervations, and I don't feel that there is one way to do this; and cer-
tainly I don't want to create, and neither does Congressman
Skaggs, a bureaucratic nightmare, to use your view; but I feel very
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strongly that before we go back and bring internal surveillance
back to where it was before we pushed it away in the 1970's, be-
cause of abuses, we should have some way of closer monitoring it.
Really, that is all our bill is about.

I yield back, Mr. Chairman. I thank the gentleman for yielding.
Mr. HYDE. I thank the gentleman. The gentleman is recognized-

have we recognized him? All right.
The gentlelady from California.
Ms. LOFGREN. No questions, Mr. Chairman.
Mr. HYDE. The gentlelady has no questions.
The gentleman from Virginia, Mr. Goodlatte.
Mr. GOODLAI'rT. Thank you, Mr. Chairman. Gentlemen, I appre-

ciate your assisting us today.
Judge, your name is pronounced "So-fair"? I have read it many

times, but never heard it pronounced.
Mr. HYDE. It is a critique of the service on the bench, "So fair."
Mr. SOFAER. I have go* a lot of good print on that, Mr. Chair-

man.Mr. GoODLArIn. Jude, I was interested in your comments about

the need to recognize that in dealing with international terrorism,
the judicial system may not at all be well suited to handling many
aspects of that in terms of the appropriate response by this Govern-
ment and that many times a military response in taking it back
to the source of the act is appropriate.

Do you conclude from that that a non-U.S. citizen is entitled to-
leaving the Cvernment aside, but the actors on behalf of that Gov-
ernment are entitled to not the same due process that a U.S. citi-
zen is entitled to?

Mr. SOFAER. Well, they would be entitled to due process to the
extent that they were brought to court to answer to charges. But
that doesn't mean we couldn't kill them outright, just as we kill
people on the streets of America, rather than allow them to kill an
American citizen who is an innocent person.

Mr. GOODLA;'PT. I am not disagreeing with you.
Mr. SOFAER. I am just making the analogy. I am not afraid of

the analogy at all. I believe in killing people who are about to kill
innocent people.

Mr. GooD n'I,. Fair enough.
Now, do you-with all of the discussion about-let me take that

to the next step-about some groups and organizations in the Unit-
*41 ed States and in relation to 'he Oklahoma City bombing, or I guess

no group has been establish,-d, but obviously there were some con-A1 spirators. Do you see anyth. ig about the current set of affairs in

the country and the activities; of any groups that would cause us
to find it necessary to apply that same standard to these activities
of U.S. citizens, or do you think that there is no need for any-
thing-

Mr. SOFAE,]. Well, thinking back a little ways to the Symbionese
Liberation Army in California, I remember a group that went
around shooting people at bus stops deliberately. Now, I would
think that the Government of the United States could take pretty
strong action with regard to a group like that if that action was
designed to prevent them from killing more people. Obviously, you
don't use killing as a substitute for trying people, if you can cap-
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ture them; but if you can't capture them, which is more often true
of foreigners than of Americans, you have to do what you can.

Mr. GOODLATTE. But if you-I mean, obviously if somebody is in
the act or about to engage in the act of killing somebody, as you
say, you are going to act with whatever force is necessary to pre-
vent that.

Mr. SOFAER. Right.
Mr. GOODiATTinE. On the other hand, if you are responding to a

foreign terrorist act with a deliberate decision to respond sometime
later with a retaliatory act, that is a quite different set of cir-
cumstances. Do you see any need for that type of activity on the
part of the U.S. Government with regard to any activity by any
groups in this country?

Mr. SOFAER. No. I think in that case you would use probable
cause; you would have all the judicial standards applicable.

But, you know, I want to say, Mr. Congressman, that the emer-
gency power is a reality. It is part of our constitutional history. If
an Attorney General were faced with the problem of doing some-
thing that was in fact not consistent with existing legislation-per-
haps even questionable, constitutionally-and genuinely believed
that the action was necessary to save, say, 100,000 American lives
in a major subway or a building or something of that sort, I would
be surprised if the Attorney General failed to act in that way,, be-
cause I think ultimately he or she would respond to you, and that
you would be the ultimate judge of this as to that Attorney Gen-
eral's good faith in acting in that manner.

You can't totally divorce the domestic from the foreign in that re-
gard. I mean, our ultimate aim in all of this-when you are talking
about killing of this dimension, our ultimate aim has to be preven-
tion.

Mr. GOODIATTF. I take it you would be speaking in those terms
in terms of something like what has been happening recently in
Japan-

Mr. SOFAER. Yes.
Mr. Goo1IA1IE continuingg. Where you have widespread and

apparently well-organized terrorist activities going on of an unpre-
dictable dimension that might require that type of activity?

My question is, do you see anything in the current set of affairs
when we talk about different militias and other groups around the
country that would be in any way analogous, that would call upon
the Attorney General or anyone else that would take that type of

51 activity in the country today?
Mr. SOFAER. Well, no. But I would say that it is very, very impor-

tant to infiltrate these groups to know what they are doing, what
they are planning, because they talk mean, they talk about doing
things that are ugly and hateful; and I think that if they talk so
badly that it amounts to probable cause, then they ought to be
surveilled, they ougnt to be-I mean a roaming wiretap is a way
to keep track of someone who is smart enough to run from phone
to phone when he is planning something illegal. This is a Presi-
dential idea that is to give this power and it is supported by the
chairman and the rest of this committee, so I don't understandwhy
this idea has come into so much criticism. It is a perfectly reason-
able, rational thing to do.
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Mr. GOODLATTE. Well, I
Mr. HYDE. The gentleman's time has expired.
Mr. GOODLATTE. I agree with you.
Mr. HYDE. I thank the gentleman.
The gentleman from Tennessee, Mr. Bryant.
Mr. BRYANT of Tennessee. Thank you, Mr. Chairman. Let me add

my welcome also to the two of you.
General Barr, section 312 is somewhat of an expansion of the use

of military in providing assistance in the biological and chemical
areas. I know this is-you don't have to convince me, but I do hear
concerns from some people that they are scared of this type of ex-
pansion. But this is a very limited expansion, is it not?

Mr. WILLIAM BARR. That is right, Congressman. This is ex-
tremely limited, and I think concern about this particular provi-
sion, as drafted, is completely unjustified. In fact, today-under ex-
isting law, Congress has already provided very limited areas where
the Defense Department could support law enforcement activities
in the counternarcotics area. And I cite those in my testimony; they
are in title X. But the involvement that the military has there in
supporting our counternarcotics efforts are very analogous to this
very limited window.

Now, as I said, I think this really just sort of recognizes what-
how the statute would be construed in extremis if we were faced
with a biological catastrophe. And I do not think that this is unre-
alistic; I do think that biological and chemical attacks are a very
real threat. They were very definitely during the Desert Storm war,
that we were faced with massive catastrophe, and we needed clean-
up crews and we needed people with the proper suits on to deal
with disarmament of weapons and so forth.

Does anybody really think that American officials would sit
around and allow hundreds of thousands of casualties to occur be-
cause-arguing about whether that constituted technical support or
law enforcement activity? They would save lives. And what this
does is makes sure that everyone would be on sound ground.

Mr. BRYANT of Tennessee. It also has a provision in it, does it
not, that clearly says that this will--military forces will not be used
to directly apprehend or arrest actual law enforcement activities?

Mr. WILLIAM BARR. That is right. This bill, I think, contains
some helpful language that makes it clear what the intent is.

Mr. BRYANT of Tennessee. Judge, do you have any comments on
that particular aspect of this proposed bill?

Mr. SOFAER. 1 concur with Mr. Barr.
Mr. BRYANT of Tennessee. Thank you.
I yeld back the balance of my time.
Mr. HYDE. Thank you, Mr. Bryant.
The gentleman from Georgia, Mr. Barr.
Mr. BARR of Georgia. Thank you, Mr. Chairman.
I apologize to both witnesses. I was running a little bit late. I

had to testify before a base realignment and closing commission;
otherwise, I definitely would have been here. But I have read the
written materials and, as usual from both gentlemen, they are out-
standing, and I appreciate the background they have provided.

If I could, General Barr, follow on Mr. Bryant's line of' question-
ing with regard to section 312 involving military assistance, I had
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a meeting one day last week with another Member of Congress and
we were talking a little bit about the Senate bill. Are you familiar
with the bill that the Senate passed just last week? That touches
on posse comitatus?

Mr. WILLIAM BAIR. No, 1 am not, Congressman.
Mr. BARR of Georgia. OK. The one thing that worried me a little

bit, and I don't have the language, but the way this other Member
of Congress was explaining it, the military would have the ability
or the authority, I think he was saying, under the bill that was
passed by the Senate last week to shoot somebody if it became nec-
essary in the course of their carrying out the limited authority to
provide technical and logistical assistance.

Would your reading of the language in the chairman's bill here
provide for such authority?

Mr. WILlIAM BAIM. Not as law enforcement officials, but on the
other hand, if a military soldier, you know, if a soldier is carrying
out an act of technical support and comes under fire, someone
comes up to them and tries to shoot them, then obviously they
could protect themselves, and also could protect other innocent-
like any citizen, could protect any innocent person who is in ex-
treme danger of life and limb.

Mr. BARR of Georgia. OK.
Mr. WILLIAM BAl. Their mission would not be to do that, their

mission would be to provide technical support. Just like, for exam-
ple, apprehension. I mean, any citizen can apprehend an individual
as a citizen. You know, tackling someone who has seen the person
run by them, and the fact that these people wear a uniform doesn't
mean that if the guy is walking right next to them they couldn't
tackle them and hold them for law enforcement officials to make
the arrest.

Mr. BARR of Georgia. But what you are saying, and you may be
right, that perhaps the existing authority that our military has in
that sense is actually broader than what is in the language of sec-
tion 312, which specifically excludes arrest or apprehension author-
ity.

Mr. WILLIAM BAUR. Well, no, I think what that says is that their
mission cannot be apprehending and they cannot execute an arrest.

Mr. HYDE. Would the gentleman yield to me for one second?
Mr. BARR of Georgia. Certainly, Mr. Chairman.
Mr. HyDiw. Quoting from section 908, subsection 4-this is the

Senate bill-"the Attorney General and the Secretary of Defense
shall jointly issue regulations concerning the types of assistance
that may be provided under this subsection. Such regulations
should also describe the actions that the Department-the actions
that Department of Defense personnel may take in circumstances
incident to the provision of assistance under this subsection." And
here is the relevant language, "such regulation! shall not authorize
arrest or any assistance in conducting searches and seizures that
seek evidence related to violations of this section, except for the im-
mediate protection of human life."

Mr. BARR of Georgia. OK. That sounds like the language that
this other Member was referring to.

Mr. HYDE. Right.
Mr. BARR of Georgia. Thank you, Mr. Chairman.
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Mr. Barr, you were also here I know earlier today and listening
to the comments of Deputy Attorney General Gorelick and some of
the questioning that we had surrounding her testimony. And one
of the questions that was posed to her is, is there any concern on
the part of the administration, or have they reached any conclu-
sion, that investigating and apprehending and prosecuting and con-
victing whoever is responsible for the bombing in Oklahoma-
whether the existing laws and procedures and regulations would
impair their ability. And I think she said, no. I think she said, no,
that they feel confident that under existing laws, rules, regulations
and policies, et cetera, that it would be possible and they certainly
anticipate doing that.

Does it basically boil down to-and I know you pretty much ad-
dressed this throughout your written testimony-does it boil down
to the fact that while there may not be anything that is absolutely
essential for the Government to have the ability to investigate and
bring to justice individuals who commit acts of terrorism, this will
simply strengthen and make it easier and somewhat more efficient
for the Government to do that, or are we getting into some new au-
thorities here?

Mr. WILLIAM BARR. Well, I would say that my ability to deal with
foreign terrorist threats in the United States that were very real
were definitely hampered, particularly during Desert Storm, by the
absence of some of the provisions that are in this bill today-in
specific, very real cases. So while the Oklahoma City case might
not have given rise to these provisions, I think our experience deal-
ing with foreign terrorists, real experience, has given rise to these
measures-has made us see these gaps have to be filled.

I also think that we have to remember that we can't always sit-
we don't have the luxury of sitting back and saying that we have
to directly experience a shortfall in our legal authority before we
do anything about it. I think if we can reasonably expect a particu-
lar area or a particular threat and understand that our laws may
not be adequate, we have to act with that kind of foresight rather
than say, gee, we should have had a law that says X, Y, or Z, be-
cause I think that is the way we can stay ahead of the terrorist
threat; and as long as we stay within our constitutional bounds,
and I think this bill does, I think that is what our job is, really.

Mr. BARR of Geo,gia. Do you have any concern, as you look
through some of the-and there were three that I have before me
here and three different bills' definition of terrorist or terrorism,
actually, I think. Do you have any problem with what seem to be,
I think, fairly broad definitions? Are those necessary? Do you have
any problems with the definitions that we see in all three of the
bills, 896, 1635, and 1710?

:. Mr. WILLIAM BARR. I personally do not have difficulty with these
definitions because these are the definitions used throughout the
law, and I think it would create greater mischief to define it dif-
ferently here than we have in a number of other contexts in the
law. The one that you specifically pointed to which-is that onpage
50-that mentions the State law violation in addition to Federal
law violation.

Terrorism is a very difficult thing to define and any definition is

i going to have some give in it; and it is conceivable that someone

4
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would take an act that was violative of State law that we would
not ordinarily think of as terrorism or feel is the kind of offense
that should be treated as the local level and be able to fit it into
this definition in a very aggressive stretch of the law. I think there
is that possibility under that definition. However, I haven't seen
that done.

I think we have had these definitions out there for a while and
I think that, absent one that is too confining, this is an adequate
definition. In other words, I am not-I would have to see some lan-
guage of an alternative, but my concern would be that it would be
too restrictive also.

Mr. BARR of Georgia. OK. Thank you. I appreciate the chair-
man's indulgence for some additional time.

Mr. HYDE. Well, I thank the gentleman very much for his con-
tribution.

Gentlemen, before we release you, I might-I would like to ask
one question collectively to both of you.

Critics of this bill have argued that membership in a presi-
dentially designated terrorist organization should not be a ground
for excluding anyone from the United States. Do you see any con-
stitutional infirmity in the policy decision to exclude from entry
into the United States any fo-eign national who is a known mem-
ber of a known and designated terrorist organization? Membership
alone?

Mr. SOFAER. No. I see no-
Mr. HYDE. You see no-
Mr. SOFAER. Absolutely not.
Mr. HYDE. How about you, General Barr?
Mr. WILLAM BARR. I think it depends upon the alien's prior con-

tacts and relationship with the United States. You know, on one
extreme, there is clearly--I think there would be a problem if you
have a permanent resident alien who goes over to visit his grand-
ma in another country, tries to come back in, and is excluded. I
think that would raise a constitutional question.

On the other hand, somebody who has no nexus with the United
States, tries to come in, I don't think there would be a constitu-
tional issue raised.

Mr. SOFAER. I thought it was the latter group that you were
speaking of.

Mr. HYDE. So did I.
Well, thanks, both of you, for outstanding contribution. As al-

ways, you have been most generous and helpful with your time.
Thanks again.

Mr. HYDE. We have one more panel of distinguished witnesses,
James P. Fleissner, professor at Mercer University School of Law
in Macon, GA; Bruce Fein, Esq., former Associate Deputy Attorney
General; and Gregory Nojeim, Esq., who is legislative counsel for
the American Civil Liberties Union.

Bruce Fein is a legal scholar specializing in constitutional issues.
He has authored approximately 1,000 articles on the law and pub-
lic policy, and is currently a weekly columnist for the Washington
Times. lie is a syndicated columnist for the Legal Times, and a fre-
quent guest columnist for USA Today. He has written on the con-
stitutions of over 10 foreign nations and has testified before many
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different committees of Congress; and I remember Mr. Fein very
well from his service on the Iran-contra investigating committee.

So welcome, Bruce Fein.

STATEMENT OF BRUCE FEIN, FORMER ASSOCIATE DEPUTY
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. FEIN. Thank you, Mr. Chairman. I was asked to address pri-
marily the due process concerns that are raised by the provisions
in H R. 1710 relating to the deportation of aliens. And that is, I
think, bifurcated in part in the provisions that distinguish between
who are permanent resident aliens and those who are just in the
country, but have not been given permanent resident status.

Generally speaking, I think the provisions are beyond constitu-
tional reproach. There are a couple of exceptions that I would like
to make.

The Supreme Court has held for over 50 years that almost no-
where in the law is there more discretion within the executive and
the legislative branches than over the issues of deportation and ex-
clusion of aliens. When the Supreme Court wrote those words, we
were in the midst of a very cold war that was verging on hot war.
Indeed, there was a hot war at the time, namely in Korea. And of
course the Communist threat there, which was the specific issue
addressed by the Supreme Court, was exceptionally acute, I think,
and well recognized.

We had recently overcome the Berlin blockade, their coup at-
tempts and coup successes in Czechoslovakia. This was at the time
of the Rosenberg trial, the Alger Hiss trial, Klaus Fuchs. There was
clearly a background of congressional and political recognition,
something which the Supreme Court took judicial notice of, of a
very severe problem with aliens in the country attempting to sub-
vert our form of government.

Now, one thing that differentiates this bill from those declara-
tions of the Supreme Court is the absence, at least at present, in
H.R. 1710 that make findings that would be pertinent to the dan-
er created to U.S. citizens, to the national security of the United
tates by the threat of terrorism committed by aliens.
Just as an outside observer, there seems not to be a self-evident

conclusion that the nature of the problem was on a par with the
Communist threat many years ago. The FBI has reported over the
last 11 years that there has been one incident of international ter-
rorism in the United States. That is not a large number.

There may be the kinds of cases that Attorney General Ban re-
ferred to where he felt there was a clear and present danger of a
terrorist act that he felt was handicapping him in dealing with it.
But those certainly aren't on the record at present and aren't made
part of the findings of the bill.

The reason why I raise this at least apparent discrepancy being
the danger of the Communists that led to the Supreme Court deci-
sions on deportation many years ago and the alien problem in the
United States is because it may well be constitutionally different
when the Supreme Court addresses the current problem with
aliens, suggesting that maybe the language in those old cases was
written too broadly. That is the one caveat I have about my general
statement concerning the authority that is given to the United



Mr. MCCOLLUM. I don't doubt that for a minute.
I want to ask Attorney General Barr if he would proceed. And

if you could, because of the time constraints, summarize, it would
be appreciated. Thank you. Mr. Barr.

STATEMENT OF WILLIAM P. BARR, FORMER ATTORNEY
GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. WILLIAM BARR. Yes, good morning, Mr. Chairman, Chairman
Hyde, and distinguished members of the committee. It's an honor
for me to have been 'nvited here to testify about this critical topic
of terrorism and whether there are steps we can take, or should be
taking, to meet it. And it's a topic that should enjoy wide biparti-
san support, in my view.

I'd like to commend Attorney General Reno and her team and Di-
rector Freeh and the FBI for the exceptional job that they're doing
in responding to the Oklahoma City bombing. And I was delighted
to open the paper this morning and see that that investigation is
being overseen by Larry Potts and that he was just honored by
being named the second in command at the Bureau. There's no
finer person or agent in the FBI than Larry Potts, and I applaud
Attorney General Reno and Director Freeh for making that excel-
lent appointment.

I agree with the prior panel that we are going to face a continu-
ing, and perhaps heightened, threat of terrorism both from foreign
and domestic groups. I think we have to be careful not to exagger-
ate the threat. It's unlikely that we're going to undergo, as far as
I can see, a sudden wave of large-scale terrorist attacks, but there
are clearly a number of factors that have coalesced that I do think
presage a persistent danger in this area, running the gamut from
isolated fanatics with crude pipe bombs to well organized groups
that are capable of carrying out catastrophic attacks.

There's no doubt that American law enforcement has very sub-
stantial capabilities and resources to deal with terrorism today.
However, in my view, these existing resources and, to some extent,
authorities are not fully adequate. I don't see the need for any
sweeping changes, but I do think that there are some additional
reasonable and measured steps that can be taken that will enhance
our capability to deal with terrorism. We, obviously, can't promise
ultimately absolute security, but we can increase the FBI's ability
to detect and interdict terrorist activity. And to some extent, that
does have a deterrent effect. I knowv there are some that sneer and
say, well, you can't deter terrorists. I don't think that's entirely
true.

I know, based on my own experience at the Department, there
are groups overseas today who up until now have determined that
they will not attempt to carry out terrorist activities in the United
States because of their perception of the FBI's vigorous and effec-
tive antiterrorist program. And so I think it's critical that we keep
our guard up as best we can and constantly reassess whether
there's more we can be doing consistent with our constitutional
principles and free traditions.

Before I get into some specifics, I'd like to make just a few
overarching points. The first is there seems to be this image, at
least in some of the media, suggesting that there's been a rush to



judgment and overheated reaction to a specific event and that we're
about to adopt sweeping changes relating to the investigations of
domestic groups. That's not accurate, in my view.

I think some of the more substantial changes relate to inter-
national terrorism and were proposed prior to Oklahoma City. I
think most of the proposals on the domestic front-and I'll get into
specifics in a moment-are modest steps, largely involving re-
sources, or filling obvious gaps in the law. For example, the fact
that there might be jurisdiction over a bomb threat if it comes in
the mail or on the wire, but not otherwise or covering certain em-
ployees and not others, or taking perfectly constitutional and law-
ul techniques that are authorized widely and applying them to cer-

tain other areas where they can be equally productive.
Also, I don't think there s a rush to judgment here. I think a lot

of what is being talked about has been on the table for quite a
while and reflects the collective experience and judgment of both
Republican and Democratic administrations at the Department of
Justice that have had to deal with these problems.

The second overarching point is that none of these changes, even
those to the scope of authority, in my view, involve the erosion of
constitutional liberties. I think that the core safeguards remain
sacrosanct under these proposals, and only where there's probable
cause of criminal activity can the Government intrude into the zone
of privacy that's protected under the fourth amendment.

A third overarching point I want to make is that this is some-
times presented as balancing constitutional rights on the one hand
with sort of physical security interests on the other. I don't think
that's the case. I think there are constitutional interests on both
sides, because I think terrorism, violence, and the fear that it
spawns will also affect our constitutional liberties. If a local law en-
forcement officer is intimidated from going to investigate a group
that is advocating violence and practicing bombing, and so forth,
because he's intimidated, that's a diminution of our constitutional
liberties. And if the minorities in a particular community are in-
timidated, told that when we take over, you're going to be the first
to go, and they start doubting the ability and the will of govern-
ment to come in there and deal with organized armed groups that
may be trying to intimidate people like that, again through vio-
lence, that s a diminution in liberty as well.

The last overarching point I want t.o make is that, to the extent
delicate judgments are required-and make no mistake about it,
judgments are required in this area, I have worked very closely
with the FBI and the personnel at the Department of Justice, and
I have the utmost confidence that law enforcement agencies today
will carry out these responsibilities with integrity and with sen-
sitivity for constitutional liberties. I think the leadership and the
rank and file are men and women who are deeply dedicated and
committed to our Constitution and to protecting and serving the
citizens of this country, and they have no desire, as the previous
panel said, to harass or to intrude into the private affairs of law-
abiding and nonviolent political groups.

I think, in fact, that the wiretap experience, the statistics on the
wiretap, and also the self-restraint exercised by the Bureau under
the Attorney General's guidelines show that that as an institution,



the Bureau and the other law enforcement agencies can be trusted.
Does that mean we don't need safeguards at all? No, we do need
safeguards, but what it does mean, I think, is that the palpable
threat today is not the threat of a renegade FBI; the real threat
today, in my view, is the emergence of violent groups that think
they can operate outside the law and believe that the Government
has no legitimacy.

Now let me turn very briefly to addressing some specific issues.
Prior to Oklahoma City, the administration proposed the
antiterrorism legislation. Some of their proposals were drawn from
legislation that we introduced in the Bush administration. Some of
them are embodied in Senator Dole and Hatch's bill, and I believe
that some of them are under consideration in the bill that Chair-
man Hyde discussed. Most of these measures, the pre-Oklahoma
City measures, deal with international terrorism, and I believe that
they're important; they should be adopted. We clearly need a broad
basis a comprehensive basis for dealing and establishing Federal
jurisdiction Or international terrorism, and we do have to include
terrorism offenses as a RICO and a money-laundering predicate.

The provision that has drawn the most fire is the special court
for removing alien terrorists. And I think, as the administration
rightly points out, that is there to deal with the Hobson's choice
where we have clear evidence that a particular alien in the country
is a dangerous errorist and, yet, we are relying on information
that we cannot disclose without creating equal danger to the Amer-
ican people and disclosing sources that we may need to continue to
monitor these terrorist groups. And this, I think, is a very balanced
and reasonable way of dealing with that Hobson's choice.

Now since Oklahoma, there's been some additional proposals put
on the table. I've seen the administration's factsheet. I have not
had a chance to review their language. I've seen some of these pro-
visions in Senator Dole's and Hatch's bill. And I think, by and
large, as a concept, these are sound and much needed. Now some
of them do just deal with resources and organizational issues, and
I'd like to just discuss those briefly.

A thousand new agents, I think this is critical. I believe the FBI
has been grossly shortchanged in terms of resources, and I think
we should well to just review what's going on here. I know while
I was at the Department of Justice we constantly fought for addi-
tional resources, and we were able to get some additional resources
for the Department of Justice out of the appropriations process, no-
where what we thought we needed, but still at least some in-
creases.

I think for the first 2 years of this administration there were cut-
backs in the FBI, and, in fact, last Congress it was a bipartisan
group of Congressmen and Senators that intervened to increase the
number of agents and resources going to the FBI over the objec-
tions of the administration. And up until the bombing in Oklahoma
City, the FBI was slated this year for cutbacks, not increases, and
then after the bombing we now have a proposal for a thousand new
agents.

I say this only for this purpose: I think it's time to have a sus-
tained commitment to giving the FBI the resources they need to 6o
their job and not just react to specific circumstances. And if you



look over the past 10 years, you will see the kinds of statutes and
all the legal obligations of the FBI have skyrocketed, and their
agent force has stayed relatively level. And it's time to take a seri-
ous look at the resources and the expectations that we have for the
FBI. I think we do need these 1,000 agents at a minimum.

The Center, I think there's a dire need to coordinate
counterterrorism activities and to fuse intelligence, but I think my
concern with the Center is it's dancing around two important is-
sues. It's not really coming to grips with two issues.

The first issue is someone clearly has to be in charge. They have
to be in charge of the overall counterantiterrorist program, and
someone clearly has to be in charge of the investigations. And prob-
lems happen, and to the extent there are mistakes made, it's usu-
ally because no one's in charge. Arid, in my view, the Attorney Gen-
eral and the FBI have to be given a clear mandate to coordinate
the overall program and to run specific investigations, and that has
to be a clear directive. When I hear talk about someone's going to
be at the head of the table and there's going to be a partnership,
and so forth, that is bureaucratic talk for a bureaucratic nightmare
and a lack of coordination, in my view.

The second issue it dances around is whether you really do need
a separate domestic and foreign center. I think that there's a
strong case to be made that you need one Terrorist Center,
Counterterrorist Center, and the FBI is the logical agency to be in
that position because it is the only agency that has the responsibil-
ity for investigating both domestic and foreign. It has the crosswalk
between using foreign intelligence and domestic intelligence in de-
termining-and it's very sensitive judgments that have to be made
here-when it's appropriate to transfer some intelligence from one
side of the house to the other. They're the only agency in govern-
ment that can do that, and I'd be interested in Director Webster's
views on this because I think he's been in both the Bureau and the
CIA and would have the best perspective, but I think it deserves
some discussion.

I think that digital telephony is absolutely critical. I now work
for GTE, and, therefore, obviously, our company has a financial in-
terest in this, but these are views I had when I was still Attorney
General and I didn't know the election results. And that is, we
really have to deal with the issue of digital telephony, make the in-
vestment for the FBI.

And I think enc ryption is absolutely critical as well. My views on
that were clear before I left office, and I'm glad to hear the respon-
siveness to Director Freeh's views on the encryption problem. We
have to come to grips with it.

This raises an issue that is not being addressed in the legislation
that I think this committee should look at, and that's something
that you raised, Congresswoman Lofgren, and that is the whole
issue of technology. There's a lot to be gained here. There are a lot

of things, advantages, that technology can now bring us, biometricmeasurements, enhacing our ability to trace forensic-to handle

forensic evidence, and so forth, bom -sniffing devices, screening of
luggage on aircraft. There's no coordination of this law enforcement
technology in the executive branch of government, and there's du-
plication going on. There's turf fighting going on. There's no overall



strategy, and there are no resources really being committed to it
that should be. And, in my view, this committee could really ad-
vance the ball by encouraging a process whereby the FBI, or par-
ticularly the Attorney General, would be able to convene a council
to ensure that this is being adequately handled.

There's talk in the administration's proposal of a Presidential de-
cision directive from the National Security Council. It's very vague
as to what it's going to do. I would encourage this committee to
look very carefully at any PDD that comes out on terrorism, both
domestic and foreign terrorism. I was blessed to be able to deal
with Brent Scowcroft- and Bob Gates, who recognized really the
paramount role of the Justice Department when it came to inves-
tigating these things, but I think if my experience in government
is any indication, when you throw this process into the NSC, you'll
start getting the State Department, the CIA, the NSC staff, the
Treasury Department. Everyone wants a piece of the action, and
you may end up with a situation where, again, you don't have any-
one in charge.

And, remember, when there's an incident overseas, the FBI is
the investigative agency. They may not be the responding team,
but they do investigate the incident and they are both the respond-
ing team and the investigator in the United States, and they have
to play a central role. And I have had experience with the State
Department and other agencies coming in and trying to crowd it
out, and usually those situations have ended up to no good.

On the new authority, let me just say there are proposals for new
authority. I believe you do have to expand the list of crimes that
you can use electronic surveillance for. We're not talking about
changing constitutional standards. Probable cause-probable
cause-that a felony is being committed, that is the constitutional
standard. We're adhering to that, but I do think that we constantly
have to look at what kinds of crimes should warrant, not s a con-
stitutional or legal sense, but really as a prudential matter, using
this technique. And I do think we have to expand the list, and I
think that's in the Republican version in the Senate and I think
the administration's version as well.

There's something called roving wiretaps. It sounds very sinister.
It's actually very sensible and necessary. In the old days a wiretap
was targeted at a phone, a specific phone, and what this says is
you really have to target the wiretap at a person because a person
now uses a lot of different phones, including groups that use seria-
tim wireless phones. And that makes a lot of sense, even constitu-
tionally, because the right of privacy is the individual's right of pri-
vacy; it's not an inanimate object's right of privacy. So I think it's
a very sensible approach and should not cause alarm.

Posse comitatus, I think it's an interesting question that you
raise, Congressman Schiff, as to whether we really-need the lan-
guage and whether there's ample authority now. My suspicion is
that the Defense Department will insist on some clarification, that
they will be very conservative and defensive in this area, and,
therefore, you have to make it clear to the military that they can
do certain things before they will do it.

Finally, let me just say something on the Attorney General's
guidelines. I think these guidelines have served us well. They pro-



vide standards and safeguards for domestic investigations. I don't
think the case has been made for any substantial change to these
guidelines, and I don't think anyone has proposed it. I think there
are areas where subjective judgments have to be made. There are
inherently some gray lines there, and I think it's important that we
back the FBI and make our backing clear to the agents in the field,
that we now expect them to do certain things, and that goes for
backing from the Justice Department as well. I think it can be
more broadly interpreted, but we must back those agents.

As far as the core requirement, the core requirement is in those
guidelines that you need to have criminal predication, a reasonable
indication of criminal -activity, to conduct a full-blown investigation.
No suggestion of a change there. I don't think one is warranted.

Where you start getting into some gray zones-and I know
George Terwilliger has some thoughts on this-it's in the prelimi-
nary inquiry area, and there I think we may not need any changes,
but, on the other hand, there are very tight time tables. There's
some cumbersome procedures. There are things built into the
guidelines which sort of could trigger some premature terminations
of preliminary inquiries. And I think that there may be some need
for some changes on the margin, but I think that these can be
worked out by the Department and the FBI, but I would encourage
this committee to review those very carefully.

I just want to make one final point in closing, and that is, more
than anything else we can do with te;'rorism in this country and,
more important than anything in this legislation, is that we can all
maintain the clarity of a fundamental principle, a fundamental line
that we have in our society, and that line is where dissent crosses
over to the use of violence. We cannot countenance-we cannot
countenance-any blurring of that line.

One of the reasons Martin Luther King is a genuine hero in this
country, and there are many, but one of them is because he dedi-
cated his life to the proposition that, no matter what the cause,
there's never a justification to have a recourse to violence. It's be-
yond the pale.

And that's why it's OK to have robust political debate in this
country. That's why we don't have to worry so much about the
robustness of our debate, because there is that ground rule that we
don't cross that line. And we can't permit the fuzzing of that line,
and we can't permit people to fly air cover for people who try to
fuzz up that line. And when people take the position that they're
in an armed hostility with the Federal Government, that crosses
the line, and we can't allow this notion that violence is OK when
it's couched as self-defense against the Government. When law en-
forcement agents execute arrests, when they serve warrants, when
they conduct searches pursuant to judicial warrant, it is the duty
of a citizen to peaceably submit to that law officer and raise any
legal claims they have later in a court of law, and there's no right
to shoot at a Federal law enforcement officer or any police officer.

And the effort to demonize law enforcement, to equate them to
storm troopers, and to suggest that they do not act for legitimate
governiaent is very pernicious because it blurs that line of no vio-
lence in our political process. So I categorically reject it, and I



think that every official should categorically reject it, and that's the
best thing we can do to combat terrorism in our society.

Thank you.
Mr. McCOLLUM. Thank you, Mr. Barr.
Judge Webster.

STATEMENT OF WH.LIAM H. WEBSTER, FORMER DIRECTOR,
FEDERAL BUREAU OF INVESTIGATION, AND FORMER DIREC-
TOR, CENTRAL INTELLIGENCE AGENCY

Mr. WEBSTER. Thank you very much, Mr. Chairman.
Am I on here [referring to the microphone]?
Mr. McCOLLUM. You weren't. I'm not sure if you are now or not.

Now you're on.
Mr. WEBSTER. Now I'm on. Thank you.
I appreciate very much the opportunity to appear before this

committee to talk about domestic terrorism. I have filed with the
committee as my formal statement an article that I wrote last week
which was widely distributed through the Los Angeles Times syn-
dicate, and it represents both my perspectives on events which oc-
curred during my almost 14 consecutive years as Director of the
FBI and then Director of Central Intelligence, and my views on im-
proving our capabilities while preserving the ordered liberty that
has been the hallmark of our Republic. And I'll briefly summarize
those here.

But as a Lincoln buff, I can't help but recall that 130 years ago,
at almost this time, the President of the United States was assas-
sinated and a number of his Cabinet officers were targeted for as-
sassination or kidnapping. I made a study of the investigation that
followed and contrasted it, which I will not subject you to this
morning, to the methodology that is now used under the Presi-
dential assassination statute which you gave us some years ago
and which was used at the time that President Reagan was shot.

Over 2,000 people were arrested, Mr. Chairman, all of the cast
of "My American Cousin." In fact, the writ of habeas corpus has
been suspended during that time. At that time they did not have
fingerprints; they did not have electronic surveillance; they did not
have a modern forensic laboratory, no DNA. Many of the modem
tools that we use as professionals have kept apace of what the Su-
preme Court calls emerging standards of decency or increasing re-
quirements for the protection of individual liberties, and I think it
should continue in that path.

Terrorism takes many forms and it changes its methods, and we
should keep that in mind as well. The methods that you authorize
our law enforcement agencies to use have a good deal to do with
how effective they can be in dealing with a problem and maintain-
ing the confidence of the American people that they are, in fact,
able to protect them and at the same time respect their constitu-
tional freedoms.

Returning now to the state of terrorism, I think, Mr. Chairman,
our citizens now understand, by watching the media and reading
the press, how much damage can be done by a few violent people
determined to make a political statement. Effective law enforce-
ment has kept the number of terrorist events low over the years.
When I came to the Bureau in 1978, we were experiencing 100 a



ear of different levels of intensity. By the time I left in 1987, we
ad reduced those numbers to four or five. Last year, I understand,

there were no terrorist incidents in this country.
Nevertheless, we have seen the damage and the injury escalate

sharply in New York City and in Oklahoma City, and we have to
contend with that. The greatest success is in preventing the bomb
from going off in the first place. The next best alternative is to con-
duct swift, effective investigations to apprehend terrorists before
they can repeat their crimes. For the first, we require the best in-
telligence we can have. For the second, we need to facilitate inves-
tigations through new and improved forensic techniques and great-
er access to information that will heLp investigators develop leads,
identify suspects, and support criminal prosecution, as well as a
structure to coordinate the work and information of many agencies.

Time is crucial in dealing with terrorists. Clearly, there must be
one already-designated lead agency wvith clear authority to act, co-
ordinate, and direct the necessary resources. A model for that is in
the Presidential assassination staLute.

We do have a good record. Our Attorney General guidelines can
from time to time be adjusted and have that flexibility without leg-
islative change, and they can be improved to meet changing'cir-
cumstances. In my view, this does not require legislation. I really
doubt that legislation with respect to operations is wise for it lacks
that flexibility.

But to the extent that current laws may unreasonably impede
the investigators, or if new legislation is required to protect inves-
tigative techniques from being lost through technological develop-
ments, I favor corrective legislation. This includes, for example, the
question of access to digital telecommunications and the hope that
you will help the FBI solve the problem of dealing with crypto com-
munications. I think the answers are there. They require coopera-
tion from the private sector, but I certainly supported the legisla-
tion that you gave us last year to require that the telecommuni-
cations companies provide a window for court-authorized electronic
surveillance, even when it's on digital because the law enforcement
agencies currently do not have the current technical capability to
make that connection without the window. Nothing changed in
terms of human liberties. The same requirements for probable
cause and a court order are still there, but it was a recognition that
we were not physically or technically able to keep up with some of
the technology that was there without some legislative help, and
I'm grateful that you provided it.

I urge you to analyze carefully the real needs of law enforcement
and to support them fully. I'd also urge you to do that in relation
to the threat as we know it and not engage in repressive measures
in reaction to the anger, hurt, and anxiety that followed in the
wake of Oklahoma City. That is the ultimate goal of the terrorist:
to cause the Government to react severely and undermine popular
confidence in the Government, and it must not happen here.

You may recall the words of Margaret Chase Smith spoken on
the floor of the Senate during the dark period in the sixties and
the early seventies when she said that, given a choice between re-
pression and anarchy, the American people would reluctantly
choose repression. We don't want that choice. The answer is to



equip our law enforcement agencies with the ability to lawfully
carry out their responsibilities and protect the American people.
And if you reinforce the tools, I can guarantee that the law enforce-
ment community will do the work that the American people expect
of them in the way that the Constitution intends and requires.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Webster follows:]

PREPARED STATEMENT OF WILLIAM H. WEBSTER, FORMER DIRECTOR, FEDERAL
BuREAu OF INVESTIGATION, AND FORMER DIRECTOR, CENTRAL INTELLIGENCE AGENCY

I appreciate very much the opportunity to appear before this Subcommittee to dis-
cuss domestic terrorism. Due to my own time constraints I .eek your indulgence to
offer in lieu of a formal statement a reprint of an article that I wrote last week and
which was widely distributed through Los Angeles Times syndicate. It represents
both my perspectives on events which occurred during my almost fourteen years as
Director of the FBI and then Director of Central Intelligence and my views on im-
proving our capabilities while preserving the Ordered Liberty that has been the
hallmark of our republic.

In brief, Mr. Chairman, our citizens now understand how much damage can be
done by a few violent people determined to make a political statement.

Effective law enforcement has kept the numbers of terrorist incidents low, but we
hav, 3een the damage and injury escalate sharply in New York and Oklahoma City.
The greatest success is in preventing the bomb from going off in the first place. The
next best alternative is to conduct swift, effective investigations to apprehend terror.
ists before they can rpe at their crimes. For the first, we require the best intel-
ligence we can have. For the second, we need to facilitate investigations through
new and improved forensic techniques and greater access to information that will
help investigators develop leads, identify suspects and support criminal prosecution,
as well as a structure to coordinate the work and information of many agencies.

Time is crucial in dealing with terrorists. Clearly, there must be one already des-
ignated lead agency with clear authority to act, coordinate and direct the necessary
resources.

We have a good rx cord. Our Attorney General Guidelines can be adjusted and im-
proved from time to time to meet changing circumstances. This does not require leg.
islation. I doubt that legislation with respect to operations is wise, but to the extent
that current laws may unreasonably impede the investigators or if new legislation
is required to protect investigative techniques from being lost through technological
developments, I favor corrective legislation.

I urge you to analyze carefully the real needs of law enforcement and support
them fully. I would also urge you to do so in relation to the threat as we know it
and not engage in rept-cssive measures in reaction to the anger, hurt and anxiety
that followed in the wake of Oklahoma City. That is the ultimate goal oi the terror-
ist and it must not happen here.

If you will reinforce the tools, lam enforcement will do the work the American peo-
ple expect in the way the Constitution intends and requires.
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wiLLiM WEBSTER (The Washington Times, April 28, 1995)
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Mr. McCOLLUM. Thank you very much, Judge Webster.
Mr. Terwilliger.

STATEMENT OF GEORGE J. TERWILLIGER III, FORMER
DEPUTY ATTORNEY GENERAL, DEPARTMENT OF JUSTICE

Mr. TERWILLIGER. Thank you. Thank you, Mr. Chairman. Thank
you for inviting me to appear. It's particularly a pleasure to be here
in the distinguished company my friend and colleague, Bill Barr,
and, of course, Judge Webster.

It's also a pleasure to be here in front of the committee with Mr.
Bryant and Mr. Barr. There are many distinguished backgrounds
among the members of this committee, but I think it is especially
useful to the Subcommittee on Crime to have two former U.S. at-
torneys sitting as members of the committee, and I hope that my
perspective will be useful in this hearing, as perhaps theirs is gen-
erallv

I L have the honor of serving at both the very lowest levels of
the Department of Justice-my first job was as a law clerk, in
fact--and serving at very high levels as the Deputy Attorney Gen-
eral with a lot of stops in between. I have been involved in the ter-
rorism issue from a number of different perspectives in the Justice
Department, and, obviously, now as a citizen.

It is a common and tragic element of all terrorist acts that there
is injury and death to innocent people. The death of the innocent
people at Oklahoma City has clearly cast a pall of vulnerability
over our country, and that these acts occur in the broader context
of a current and very keen national concern with unacceptable lev-
els of violence in our society seems to me to only exacerbate this
sense of vulnerability.

Nonetheless, I think we can be very proud of how our citizens
have responded to these acts of criminal violence and terrorism,
such as what occurred in Oklahoma City, and the outpouring of
support that we have seen both for victims and for the work of the
law enforcement officers on whom we depend.

Justice Black has written, "that the Constitution does not confer
upon any group the right to substitute rule by force for rule by
law." We have created an empowered government and the institu-
tions of government to apply and provide that rule of law and give
vitality to our cherished system of ordered liberty.

I don't think we can make a definitive judgment about the sig-
nificance to our liberty and to our Nation, in fact-we can't make
a definitive judgment about what happened in Oklahoma City until
we have definitive information. We do know enough, however, I
think, at this point to know that we need to address certain aspects
of how the Government deals with the threat of terrorism both
from abroad and within.

I think the President, the Attorney General, the Deputy Attorney
General, and the Director of the FBI who was here this morning,
and their colleagues and advisers, do deserve high praise for their
response and handling of this crisis situation. I also join Mr. Barr
in commending very highly the appointment of Larry Potts, with
whom I have worked in crises situations in the past, as Deputy Di-
rector of the FBI. Mr. Potts is a most capable individual, and I will
sleep better at night knowing that he is pulling the second oar



there, and, as no doubt Mr. Barr would tell you, it is, of course,
the deputies who do all the heavy lifting in major organizations.

I basically agree with the thrust of the legislation that was intro-
duced and will rely on my statement, prepared statement, that I
submitted for most of the details of that, in the interest of time,
Mr. Chairman. I do have two points that I Would like to make,
though, about the legislation and the issues that have been dis-
cussed here this morning.

I certainly think it is appropriate for military resources to assist
civilian law enforcement where the military has knowledge or ex-
pertise that domestic law enforcement agencies lack. I don't think,
however, we should do anything that could be read as altering the
basic principle that Armed Forces personnel should not engage di-
rectly in domestic law enforcement functions. To borrow a phrase
from the military jargon, the command and control of any domestic
law enforcement function should remain in the hands of domestic
law enforcement authorities.

And, finally, I would like to just briefly address this issue of cur-
rent guidelines which we have discussed here this morning. I think
if we can draw any conclusion from the discussion and discourse
we've had so far, ihat is that there is some confusion, and certainly
I would have to say, and perhaps there are others on subsequent
panels that can address this, from the perspective of the street
agents and the U.S. attorneys in the field there is confusion about
what kinds of investigations are allowed and what sort of informa-
tion is required in order to begin such an investigation. Let me just
briefly summarize at least my perspective on how I see the current
system working.

The current guidelines and the practices under the guidelines
governing FBI authority to investigate domestic terrorism estab-
lished a bifurcated process. On the one hand, the FBI may conduct
a preliminary inquiry of relatively short duration where there is
not yet a reasonable indication of criminal activity. The FBI may
only conduct a full-fledged investigation when more objective evi-
dence of criminality is in hand, defined by this reasonable indica-
tion standard.

Perhaps at first blush this system seems adequate, and I cer-
tainly heard the Director here say today that he thought the cur-
rent guidelines authority was appropriate. Obviously, I would defer
to his read of the guidelines and his need for further authority.
However, it seems to me that if there is confusion about the guide-
lines, then it is incumbent upon the Government to resolve it. It
seems to me also that if there is confusion, what we ought to resort
to is a known legal standard rather than a reinterpretation or some
new iteration of an interpretation of the guidelines.

I don't think under the current circumstances-and, again, I say
this with all due deference to the Director and to the Attorney Gen-
eral-I think under the current system the problem is that the FBI
cannot conduct an indepth investigation of the activities of a person
or group without strong objective evidence of criminal activity. It
seems to me that common sense, as well as experience, teaches us
that criminal activity is most often covert. It is, therefore, illogical
to condition the authority to investigate on the existence of the
very predicate of criminality that an investigation is designed to



uncover. I do think that slight modifietdions to existing policy gov-
erning the FBI's investigative authority could remedy this problem
without violating or threatening any constitutional rights, includ-
ing those guaranteed by the first amendment.

The standard that I would suggest-and this is-the basis for
this is explained in my written statement- -is that of reasonable
suspicion, which is a well-known constitutional standard as defined
by the Supreme Court. It seems to me that if a law enforcement
agency has a reasonable suspicion of potential criminality, particu-
larly potential violence on the part of a group, they should be able
to investigate that to either confirm the suspicion or dispel it and
move on to something else.

Whatever framework is used to govern the investigations into the
threat of domestic terrorism, I think it is incumbent upon the Gov-
ernment and the Congress, where it is necessary for the Congress
to act, to provide sufficient resources, latitude, and legal tools for
the FBI to do the job that we rightly expect it to do.

Mr. Chairman, I thank you for the opportunity to commenttoday.[Te prepared statement of Mr. Terwilliger follows:]

PREPARED STATEMENT OF GEORGE J. TERWILLIGER III, FORMER DEPUTY ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE

Mr. Chairman, and members of the Committee, it is an honor to have the oppor-
tunity to testify today. I hope that the perspective gained from my experience as
a federal prose-.ator, ,q Deputy Attorney General and as a lawyer in private prac-
tice can be useful to the Committee as it considers the important matter of combat-
ting violence undertaken for political purposes, which we commonly define as terror-
ism. While at the Department of Justice, my responsibilities and assignments in-
cluded investigating domestic and international terrorism, prosecuting terrorism
cases and supervising policy and operational tasks in the Department of Justice
counterterrorism program.

Over the last decades, Americans have been both witnesses to and victims of ter-
roristic acts. A common and tragic element to almost all terrorist acts is injury and
death to innocent people. The death of innocents at Oklahoma City and in other ter-
rorist acts has cast a pall of vulnerability over our national sense of well-being. That
these terroristic acts occur in the broader context of unacceptably high levels of
criminal violence in our society only serves to magnify this sense of vulnerability.
Moreover, the deaths of innocents at the hands of terrorists produces an under-
standable urge to mete out swift justice to, and seek retribution against, those re-
sponsible. At the same time, our citizens have responded to acts of criminal violence
and terrorism, like that at Oklahoma City, with an outpouring of support for victims
and law enforcement personnel alike.

We cannot truly assess the significance of the incident at Okiahoma Ciky until we
are able to determine the reasons, however irrational they might be, ,.hy it oc-
curred. We would be ill-served by making hasty judgments about motive and re-
sponsibility for this monstrous act. We can, however, draw several conclusions from
what we already know. It is apparent that those associated with the bombing at
Oklahoma City hold government generally, and the national government particu-
larly, responsible for problems that they perceive in our society. Whatever their
complaints may be, there simply is no justification for their unconscionable assault
on innocent citizens and the rule of law.

Justice Hugo Black has written "[T]he Constitution does not confer upon any
group the right to substitute rule by force for rule by law. . .. . We have created
and empowered government to provide the rule of law that gives vitality to our cher-
ished system of ordered liberty. The use of force, whether by a street criminal or
a terrorist, threatens all of our liberties. Our law enforcement institutions and per-
sonnel are indispensable elements in the protection of our liberty. Therefore, it is
incongruous to suggest that resistance to or combat with law en enforcement authori-
ties can ever be justified in the name of protecting liberty. Our constitutional system
provides ample means to redress grievances concerning alleged governmental ex-



cess. Consequently, every citizen has a ddty to respect and comply with the valid
exercise of police power authorized by a st,,tute or a court.

A definitive judgment about the true si ;ificance of the Oklahoma City bombing
to our country must await definitive information. In the meantime, however, it is
appropriate to address the governmental response to the threat of political violence,
or terrorism. Until the Oklahoma City incident brought the issue of domestic terror-
ism to the forefront, our main concern, based on recent history, has been on the
threat of foreign terrorists and the pernicious issue or domestic support for the oper-
ation of foreign terrorist groups. The World Trade Center incident notwithstanding,
our track record in combatting foreign-born terrorism on our soil has been remark-
abl good.

The President, the Attorney General, the Deputy Attorney General and the Direc-
tor of the FBI, and their colleagues and advisors, deserve praise for their response
to this latest incident. The legislation offered before the Oklahoma City incident,
and that outlined since, continue a process begun by past administrations to detect
and deter terrorism. Clearly, it is a bipartisan objective to prevent violence and in-
timidation from perverting our political processes and undermining our liberties.

Likewise, all would agree that the government's response to detecting and deter-
ring terroristic acts in the wake of the incident at Oklahoma City should be meas-
ured and deliberate. Obviously, all would agree that the government should not
threaten liberty in the name of protecting it. With these considerations in mind, we
should address whether we have sufficiently empowered government to secure our
liberty against the threat of terrorism.

I basically agree with the thrust of the legislation that previously has been intro-
duced and the legislation the President has outlined, with one caveat concerning
military involvement in domestic law enforcement that I will address momentarily.

In my judgment, those aspects of the legislative proposals regarding the acquisi-
tion of information by the government during an investigation can pass constitu-
tional muster. The Supreme Court has made clear that the Fourth Amendment pro-
tects only reasonable expectations of privacy Government access to credit reports,
telephone toll records, travel records and the like do not threaten contemporary no-
tions of privacy in our information-rich society. Likewise, the constitutional stand-
ard of "probable cause" is a prerequisite to conducting any electronic surveillance.
Allowing the use of electronic surveillance for additional categories of crime in no
way lowers this threshold of probable cause.

Every criminal enterprise worth investigating involves communication between
the participants. Where legal thresholds are met, it is appropriate to intercept those
communications to prevent the success of criminal ventures and to bring to justice
those committing criminal offenses. It is worth noting that the fruits of electronic
surveillance, in my judgment and experience, can do much to foster fairness and
justice in the adjudication of criminal matters. I believe it is preferable to rely on
the recorded communications of an accused, as opposed to relying on the memory
of witnesses recounting what an accused has said at critical junctures in an alleged
criminal scheme.

As to the proposed changes in the posse cornitatus restrictions, it is appropriate
for military resources to assist civilian law enforcement where the military has
knowledge or expertise that domestic law enforcement agencies lack. We should not,
however, alter the basic principle that armed forces personnel should not engage di-
rectly in performing domestic law enforcement functions. To borrow a phrase from
military jargon, the "command and control" of any domestic law enforcement func-
tion should remain in the hands of domestic law enforcement authorities.

Included in the legislation are proposals designed to address circumstances where
aliens in the United States are providing financial or other support to terrorists
overseas. The easy conclusion is that we must curb such activity. The more difficult
issue is how to do so. Oftentimes, information revealing domestic support for terror-
ism abroad is a product of sensitive intelligence sources or methods. Disclosure of
the source or method may well compromise and curtail the receipt of further valu-
able information about terrorist organizations rnd plans. It seems appropriate,
therefore, to use a process that limits disclosure while at the same time balancing
the need for confidentiality and the need for fairness.

The requests for increased personnel and resources to combat terrorism seem ap-
propriate and justified. One of those requests would establish a counter-terrorism
center in the FBI to act as a "fusion center" of information, or intelligence, regard-
ing terrorism. Given the diffusion of relevant information among various agencies,
this is a prudent step.

A certain amount of debate and controversy already has arisen as to what infor-
mation the government should be able to collect and maintain. In my judgment and
experience, current policies governing investigation of domestic terrorism do not per-



mit the FBI sufficient latitude to do the maximum possible under the law to detect
and deter terrorism. This state of affairs is not the result of either the existing At-
torney General guidelines or existing FBI practices standing alone, but rather the
combination of the two. The latitude provided in regard to foreign-born terrorism
is, at least as a practical matter, greater than that provided to deal with domestic
terrorism.

Current guidelines and practices governing FBI authority to investigate domestic
terrorism establish a bifurcated process. The FBI may conduct a "preliminary in-
quiry" of short duration where there is not yet a "reasonable indication of criminal
activities.' The FBI may conduct a full-fledged investigation only when objective evi-
dence of criminality is in hand. At first blush, this system may seem adequate. The
problem, however, is that it does not permit the FBI to conduct an in depth inves-
tigation of the activities of a person or group without strong objective evidence of
criminal activity. Common sense as well as experience teaches that criminal activity
is most often covert. It is, therefore illogical to condition the authority to invest ate
on the existence of the predicate of criminality that the investigation is designed to
uncover.

Slight modifications to existing policy governing Lhe FBI's investigative authority
can remedy this problem without violating constitutional rights, including those
guaranteed by the First Amendment. It is appropriate to authorize the FBI to mon-
itor and maintain information about a person or group where there are articulable
facts that support a reasonable suspicion that the person or group, may be engaged
in or planning violence or other criminal acts. This familiar constitutional standard
is different from the more objective "reasonable indication" terminology of the cur-
rent guidelines. Its use also would obviate the need for the bifurcated system pro-
vided by the current guidelines.

The "articulable suspicion" standard is a fixture in Fourth Amendment law. As
established and applied by the Supreme Court, it recognizes that a police officer
who, based on his or her training and experience, has a reasonable suspicion sup-
ported by articulable facts that crime mal activity may be afoot, can investigate fur-
ther and even temporarily detain a citizen. Under thi!- law, the objective of the po-
lice action is either to allay the suspicion or determine further facts supporting
probable cause for more intrusive investigation, or for arrest. See Terry v. Ohio, 392
U.S. 1 (1968). It is equally a fixture of Fourth Amendment law that a police officer
on the street needs no justification whatsoever to approach a citizen and make in.
quiry. I have no doubt that law enforcement officers will attest that these powers
are fundamental to good police work.

It is appropriate to analogize the application of these basic principles to the law
enforcement task of detecting and deterring domestic terrorism. If articulable rea-
sons exist to suspect criminal activity, including violence, on the part of a person
or group, then the FBI should be permitted to investigate those suspicions to dispel
or confirm them. There is no reason why a law enforcement authority should be pro-
hibited in such circumstances from using relatively non-intrusive investigative tech-
niques to gather readily available information to which no reasonable expectation
of privacy attaches. This would include literature distributed for general consump-
tion or consumption by the members of a particular group as well as commonly
available data such as that found in credit reports and telephone bills. Likewise, the
authorities should be able to seek to interview persons knowledgeable about the sus-
pect activities. Anyone who speaks outside the confines of a recognized privilege
does so knowing that their words may be repeated to others, including law enforce-
ment officers. If satisfied, the reasonable suspicion standard also should permit a
law enforcement officer, consistent with constitutional and policy safegu::rds, to as-
sume an undercover role in order to advance an investigation.

We could engage in protracted debate about alleged excesses of the past involving
the use of governmental investigative authority. Whatever the merits of such claims
of abuse, I think we should give ourselves credit for maturation and recognize that
our understanding of the proper role of government and its law enforcement author-
ity has become both more sophisticated and more clear. Nonetheless, our basic con-
stitutional framework of checks and balance provides prudent guidance on how to
conduct investigations while at the same time minimizing the risk of abuse and pro-
moting trust in government.

In addition to the reasonable suspicion standard, both Executive accountability
and Cong- essional oversight can provide further safeguards against abuse of inves-
tigative authority. For example, authorization for investigation by a Department of
Justice official predicated on the articulable suspicion standard is one means to pro-
vide such accountability. Reports filed with appropriate Congressional committees
regarding investigations into domestic groups could provide a means of Congres-
sional oversight.



It could be argued that the administrative burdens imposed by additional account-
ability and oversight may lead to less than full utilization of expanded investigative
authority. However, in an era where distrust of government is an issue, these addi-
tional safeguards may be prudent. Moreover, given the nature of the perceived
threat, it is unlikely that an investigation would not be undertaken because of the
minimal burdens imposed by such safeguards.

Whatever framework is used to govern investigations into the threat of domestic
terrorism, it is incumbent upon the government to give law enforcement authorities
sufficient latitude to counter the threat, without infringing our most cherished no-
tions )f personal liberty.

Mr. Chairman, thank you for the opportunity to present my views. I hope they
will contribute to the Committee's consideration of the subject matters at issue. I
would be pleased to answer any questions that you or members of the Committee
may have.

Mr. MCCOLLUM. Thank you very much, Mr. Terwilliger.
I'll be brief in my questions, but I do have some. I particularly

want to ask a question of Judge Webster related to what Mr. Barr
was talking about.

In Steve Emerson's column in the Wall Street Journal on the
25th of April he says, "The FBI as now constituted is not an intel-
ligence-gathering agency, but rather a law enforcement agency, the
best in the world, as demonstrated by its quick arrest of the alleged
Oklahoma culprits. It does not have a terrorism data base like the
CIA's."

Mr. Barr suggested that we should have an intelligence center,
if we have one, as I gathered it, that would be combining both for-
eign and domestic in one roof, but it sounds like an intelligence-
gathering function for the FBI. You've worn both hats, Judge Web-
ster. Does the FBI have a role in gathering at least domestic intel-
ligence, and could you or should we put terrorism under one roof,
and should that be the FBI or should we continue to divide foreign
and domestic terrorism questions as far as law enforcement is con-
cerned?

Mr. WEBSTER. Mr. Chairman, the FBI has, and has had, an im-
portant role in the gathering of intelligence. The only difference be-
tween the gathering of its intelligence and that conducted in the
Central Intelligence Agency is that it has an ultimate law enforce-
ment purpose. It looks for criminality and for actions that can be
punished under our criminal laws, but it gathers intelligence to
support those indications. It may start with informants. It may
come through some form of existing electronic surveillance. It may
be observed, but it begins in an intelligence base.

I think I would dispute Mr. Emerson's view that they do not
have an intelligence data base. Through all the years that I
worked, including the-I'm thinking of the Armenians at the begin-
ning, the terrorist group, the largest and most active, two of them,
Asala and the Justice Commandos, and the Croatians or the Serbs,
the Puerto Ricans-I could go through a whole litany. We knew
quite a bit about each of those organizations as they began to be-
come more violent. It was through that kind of intelligence that we
were able to work on the Capitol bombing here, the Armed Forces
Resistance, the United Freedom Front, and other domestic organi-
zations engaged in violence.

In relation to a number of things around the world, the FBI and
the CIA have worked to combine their intelligence and respective
functions effectively. You may recall the apprehension of a known



terrorist off the coast of Cyprus in which the initial intelligence
was provided by the CIA in watching the activities of the terrorist
in the Sudan, and the FBI then took responsibility for making the
apprehension and arrest in the open sea and bringing this fellow
back to justice.

Many of those things have gone on. In the gulf war, both the FBI
and the CIA participated together in gathering intelligence and
working with their respective liaison capabilities around the world
to head off Sudam Hussein's terrorist teams.

Mr. MCCOLLUM. But now, Judge Webster, as opposed to the in-
telligence-gathering question, which I guess I kind of combined
with the other one, and you've answered it very well, obviously, the
FBI does have a role and it is a coordinated one with the CIA. At-
torney General, former Attorney General Barr suggested, with re-
spect to terrorism law enforcement activities, if we re going to have
a terrorism center, it should be an all-in-one place and it ought to
all be under the FBI. Do you concur in that? Do you differ with
that? Do you have a view? Have you thought about it?

Mr. WEBSTER. I don't have a mature view of it. I think, clearly,
that there is an advantage to establishing a center in this country
with other law enforcement agencies focused on the problem par-
ticularly of domestic intelligence and also domestic terrorism, and
also international terrorists functioning in this country. Whether or
not that should be combined or coordinated with the Counterintel-
ligence Center, which has been very effective abroad and is run by
the CIA, is something that I think needs a lot of study and careful
consideration.

But the IVBI should move into coordinating the activities of other
law enforcement agencies, so that things do not drop between
chairs. The CIA should at least participate in that Center. Whether
it should consolidate where the two missions diverge, I don't know
the answer to that. I'd say move along on this, but be very careful
to make something that works.

Mr. MCCOLLUM. Well, I'm going to-thank you-I'm going to re-
strict myself so that we can move along. And let me announce that,
as we have had a protracted period and we're not yet to the third
panel, I'm going to stay here as long as it takes to give a fair hear-
ing to all three panels. I know that some of my colleagues on the
Republican side will have to leave somewhere around 12:30, and
I'm going to try tu expedite the opportunity for them to ask ques-
tions, but for everybody here who will be involved, the hearings
will proceed as long as we need to to have the 5-minute rules and
ask the questions of our three panels.

Mr. Schumer.
Mr. SCHUMER. Thank you, Mr. Chairman.
First, I'd like to make a comment. On the previous panel there

were a number of questions about whether these militias could or
should be regulated, and the answer was maybe by the State gov-
ernments. I think the point I made in my request to the chairman
and the request that Ranking Minority Member Conyers and I and
the subcommittee are making is we ought to find out about these
militias before anything else. There's been a lot written. But we all
know that doesn't often get at the stuff, and that's why we need
some kind of hearings on those.



I'd also like to compliment Attorney General Barr for his com-
ments on intemperate language about law enforcement. I'm just ut-
terly amazed by these types of language-

Mr. HYDE. Would my friend yield to mc just for a clarification?
Mr. SCH1MER. Sure, please.
Mr. HYDE. I agree with what you're saying, but are you suggest-

ing the FBI be permitted to penetrate these militia, have members
go in and report on what they're doing? How do you get a look at
them? They're private organizations and that's the dilemma.

Mr. SCt[JMER. It is a dilemma, and what I was suggesting-
maybe it was before the chairman came in-is that this commit-
tee-

Mr. HYDE. I've been here all morning.
Mr. SCHUMER. I'm sorry. Then what I was talking about is my

request not that the FBI penetrate them at this point; they may
or may not, depending on what they're doing and how it fits into
the guidelines, but that this committee, this subcommittee, have
some hearings on the militias. We're having a hearing, it was an-
nounced, on Waco. And my point is that I am far more worried
about the danger the militias may-underlining "may"-pose to
the-and some of the groups even further over to the right-to
America than I am about the dangers of the FBI and the ATF. But
I'd like to just get to my question. I'd be happy on the gentleman's
time to resume the dialog.

I think that really needs to be said by all of us in every part of
the political spectrum. We're not going to, obviously, clamp down
on such speech. But the right of a free nation, and the obligation
often, is when there are intemperate remarks, to come back and
say these are awful; these are intemperate. Take those remarks
that G. Gordon Liddy and others are saying. All of a sudden, people
are saying, oh, well, let's understand what G. Gordon Liddy is all
about. And, youhow, he's talking about killing Federal agents.
That's a horrible, horrible thing. And the first obligation, which has
no first amendment problems, is that every one of us ought to be
saying this is absurd and this man ought to be rebutted at every
step of the way, instead of being made into, oh, what an interest-
ing, controversial figure he is.

I'd like to go to my question. Mr. Terwilliger, you dealt in your
testimony with the guidelines, and I think I understand what's
oing on here. That is that in the interpretation of the Attorney

General, of the Justice Department and others, the guidelines
allow you to go, say, up to here. But the FBI, not wanting to get
close to the guidelines, has said we're only going to go up to here.
And now what I read Deputy Attorney General Gorelick is saying
is, OK, you people, pardon me-have the ability to go right up to
here. But that may not be the best way to go. Because, first, the
line is never as clear as we would like it to be, and, second, you
don't want people to risk stepping over the line and going back to
the days where there were problems.

And so perhaps-underlining "perhaps"-the best solution in this
kind of thing is to clarify the guidelines, change them, but get some
kind of independent review-this is my pitch here:-before a group
is investigated, whether it be an article III judge or somebody else.



And I think this tends to work in a lot of the areas, some which
have been specified in the bill, but in other cases as well.

I'd like to know what each of the panelists think of the general
concept of an independent, say, article III judge review, as it works
in wiretaps, and specifically in the case of the guidelines, if we find
they have to be clarified, changed, or whatever.

Mr. Terwilliger, you spoke the most about it, and then I'd like
each of the panelists to comment.

Mr. TERWILLIVER. Thank you, Mr. Schumer, and I'll try to be
brief here.

I think, first of all, the general concept of having the decision-
making on these kinds of close judgment calls about whether to in-
vestigate a domestic group which may be engaged in some first
amendment activities as well as criminal activities, the authority
for that kind of decisionmaking I think is best diffused a little bit,
for two reasons. One, I think that it will promote the use of the
authority to its maximum benefit, and, two, I think it will promote
trust in government if people do not have the impression that
somewhere in the secret confines of the executive branch this deci-
sion is being made.

However, I think you and I would probably disagree about the
concept of using an article III judge or someone else. I'm pretty
much a puristwhen it comes to executive function, and I think it
is purely a function of the executive to make the decision to initiate
a criminal investigation and to pursue it; utilize a certain statutory
means and resort to the courts for authorities for warrants, and so
forth, but I think I would have a strong reservation about that.

However, I think executive accountability and some congres-
sional oversight, not unlike the oversight that's provided to the in-
telligence agencies for some of their more sensitive operations,
could accomplish the same thing.

Mr. WILLIAM BARR. I understand what you're driving at, Con-
gressman Schumer, but I also would be opposed to judicial review
or having some third-party review. Judicial review is appropriate
where you're-

Mr. SCHUMER. Third branch or third party?
Mr. WILLIAM BARR. Any third party-
Mr. SCHUMER. Any third party? You want to keep the decision

within the FBI itself?
Mr. WILLIAM BARR. Or the Department of Justice.
Mr. SCHUMER. The Justice Department, OK.
Mr. WILLIAM BARR. The courts particularly can apply a constitu-

tional standard to a set of facts. That's their function. So if you
have a probable cause standard and the executive branch has to
meet it, that's the kind of decision that a judge is appropriate to
decide.

But you don't have that in the prudential judgment calls that are
involved in whether to start an investigation, and I think, there-
fore, it would intrude into the function of the executive and I agree
with what George said.

Mr. WEBSTER. Congressman Schumer, I agree with Attorney
General Barr. The court comes in normally on probable cause is-
sues, and on lesser standards it's better to have a series of levels
of review within the Department of Justice which are prescribed in
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the guidelines. Certain kinds of things require a higher level, even
at the FBI, before somebody runs out and does something silly.

Also, those time frames are designed to say there comes a time
when, if you haven't gotten anything, the chances are you need
something more, but let's stop now. I used as one example because
it was during my watch, although I knew very little about it, the
CESPIS investigation, which involved an inquiry into a group of re-
ligious leaders, whether or not they were sanctioning or supporting
funding going to insurgencies in El Salvador. No law was broken.
No gaideline was broken. They followed them assiduously, but they
kept extending the inquiry and, finally, somebody said, "Why are
we doing this? Why are we spreading this net when nothing is
there?"

Senior supervision is vitally important and is provided for in the
guidelines, including departmental supervision. So I think the con-
struct there is reasonable. What's important is clarity, and I have
never felt that agents would step back 20 feet from doing some-
thing unless they had been badly burned and were asked to do
something that was not clear. The guidelines ought to be clear, and
they ought to know they will be fully protected if they are within
the guidelines, and they're expected to act aggressively in situa-
tions like terrorism.

Mr. MCCOLLUM. Mr. Schiff.
Mr. SCHIFF. Thank you, Mr. Chairman. I'll be brief with respect

to the time.
I want to state, first of all, my fundamental agreement with

former Attorney General Barr about the fact that when lawful au-
thority is presented, it is the duty of citizens to lawfully submit to
that authority and argue any claims they might have in court.
Since we've discussed the Waco incident-apparently, we'll be pur-
suing it further-I have the belief that as far as most of the people
who died there is concerned, that that was the result of Mr.
Koresh's refusal to come out and surrender at a certain point, and
certainly his keeping a number of people, including obviously chil-
dren, in that circumstance, it was inherently dangerous.

However, I just have to add that that still does not relieve law
enforcement of its responsibilities to conduct itself in a manner
that is consistent with a democratic society, and in both Waco, at
least at the beginning certainly, and at Idaho, which you're famil-
iar with, I'm sure, the Government has self-acknowledged that
there were mistakes and shortcomings and problems. So I think
that there is a legitimate area for this subcommittee to look at,
even if we say other blame goes with other individuals. That's cer-
tainly true. I think it doesn't free the Government agencies of their
responsibility.

I want to just mention one other issue, and that is the subject
of the militias which has come up here regularly. I have no opinion
at this time about whether this subcommittee should have a hear-
ing on the militia movement. I don't know that much about the mi-
litia movement. What I do know suggests to me that it is not a ho-
mogeneous group by any stretch of the imagination. It ranges, I
think, from some individuals who basically have a gentlemen's
club, so that they can put on uniforms of a higher rank than they



ever earned in the regular military, to those groups which certainly
are antisocial.

I just hate to see us launch into a hearing that connects a move-
ment or a group of individuals with terrorism based upon what I've
seen thus far is news media insinuations. And that's why I asked
Director Freeh, "What does it mean when it's stated that Mr.
McVeigh has ties to militias and some of the other suspects have
ties to militias?" Are you saying militia groups were behind this?
And Director Freeh declined to answer for an acceptable reason.
This is an ongoing investigation. But I think there ought to be a
core of information before us that justifies a hearing that by its
very existence connects groups to illegal activity before we just say
we want to haul you in and find out what you're doing, or next
time if the unibomber strikes another industrial representative, do
we have to call in those people who attack industrial groups and
say, "What are you up to?"

I'm just saying there ought to be sufficient reason to have a hear-
ing. There may be sufficient reason. I'd just like to see it.

With the time I have left, if any of you gentlemen wish to re-
Ond, you're most welcome to; otherwise, I'll yield back to the

Uhir.

Mr. TERWILLIGER. Mr. Schiff, I would just have one very brief re-
sponse about the question of militias, i tink your cautionary state-
ments here this morning about not painting with too broad a brush
about these organizations are well founded. On the other hand, I
think there is a corollary to the principle that Mr. Barr enunciated
before concerning the duty of every citizen not to resist or to sub-
mit to law enforcement authority, and that is those of us individ-
ually or who as part of a group who join into the political process,
wherever we be on the spectrum from left to right, also have an
obligation to respect the freedom of that process and to keep it free
from intimidation.

There have been sufficient reports, I think, and this is not a his-
torical anomaly by any means; it's occurred on both the left and the
right, but there have been reports which suggest that these militia
groups do tend to engage in some intimidation, both of law enforce-
ment authorities-some of these militia groups-and the political
process, and I think that's something worth keeping a very close
eye on.

Mr. SCHIFF. Well, let me just conclude by saying that, to the ex-
tent there can be a reasonable core linkup to the subject at hand,
which is antiterrorism, and any group, whether they're called mili-
tias or not, I would support having hearings on it, but not simply
because a group is adverse to the political views of Members of
Congress.

Mr. MCCOLLUM. Thank you very much, Mr. Schiff.
Mr. Scott.
Mr. ScorT. Thank you, Mr. Chairman.
Mr. Barr, did I understand one of your overarching points was

that only with probable cause of a crime should the U.S. Govern-
ment intrude into the privacy of U.S. citizens?

Mr. WILLIAM BARR. What I was saying was I think the changes
that are being discussed do not erode any of the constitutional safe-
guards in place. The core safeguard is that we're all protected. with



some privacy right, and before the Government can intrude into
that, they have to meet a constitutional standard. The fourth
amendment standard is probable cause. Other things, like pen reg-
isters, bank records, where people by their actions bring third par-
ties into their lives, they don't require-they don't have the same
constitutional level of protection. What I'm saying is the core con-
stitutional protections are respected in the various proposals that
are being made.

Mr. ScoTT. Can you go over how in the case of the pen register
you can get around the problem? Why should you be able to get
around the probable cause standard to determine who someone is
calling, because that would seem to me to be an area where you
would have an expectation of privacy?

Mr. WILLIAM BARR. Well, no, I think the law is very clear; the
case law is very clear that you don't have the expectation of privacy
with the question of who you are calling. The content of your com-
munication, you have it but not your traffic. And the reason for
that is that you have brought a third party into that process;
namely, the telephone company, to hook you up to a particular
number. They have the information.

Mr. ScoTr. We've kind of discussed the question of an investiga-
tion, and I think what we're getting into now is what an investiga-
tion means. And if you have a reasonable suspicion of crimes, you
would expect law enforcement to look into it, and what "look into
it" means can mean various-you get into various stages. You sug-
gested the pen register is one stage and actual listening into the
conversation would be another level.

Mr. WILLIAM BARR. No. I think under the Attorney General's
gudelines, it contemplates sort of two different levels. The full-
own investigation where you can use full-blown investigative

techniques requires a reasonable indication of criminal activity. So
if you start an investigation along those lines and you want to use
a wiretap which has certain additional constitutional requirements,
then you have to meet the probable cause standard. Reasonable in-
dication would not be enough for a wiretap

Mr. ScoTr. B t in an investigation you can go around and pick
up information that may not be an invasion of privacy; you're just
looking in trying to develop your case.

Mr. WILLIAM BARR. Right.
Mr. ScoTT. It's when you have-when you really have to intrude

like the wiretap that you would need the probable cause standard
to protect the innocent.

Mr. WILLIAM BARR. That's correct, where at the lower level, like
a preliminary inquiry, you don't need the same criminal predicate
and, therefore, you can use less intrusive means that don't impli-
cate constitutional rights.

Mr. Scorr. But if you want to use the intrusive means, then just
because you're having an investigation doesn't mean you have the
right to do a lot of the things that would be more intrusive.

Mr. WILLIAM BARR. Right. You must meet the constitutional
standard, and there's nothing in this proposal that I've seen that
would change that.

Mr. ScoTT. And you would want a predicate crime to be-we got
into a little dialog-I'm sure you were here-when a tax protester



would be subjected to an investigation, and then the predicate
crime became murder. Well, you didn't need the tax protesting.

Do you have any comment on that, what kind of predicate crimes
we ought to be using to initiate the investigations?

Mr. WILLLAM BARR. OK, it's not a question of initiating investiga-
tions. The issue is, what's the standard for using a wiretap in a
criminal investigation? And my view is that--one school of thought
is if you have any felony, if you have probable cause to believe that
any felony is underway, then constitutionally you can use a wire-
tap, and there's no doubt about it. But Congress for prudential rea-
sons has not expanded it yet to ever felony, but has picked and
chosen the felonies to apply it to, and the issue is as a prudential,
not as a constitutional matter, but just as a judgment, well, how
many felonies should be included in that. It's a constitutional tool;
how many felonies should it be used with respect to, and I think
that list has to be broadened. There's an argument for applying it
to all felonies.

I think what Deputy Attorney General Gorelick was suggesting
is that certain things like tax, tax evasion, if it's connected with a
broader investigation, might be a predicate for a wiretap. After all,
you know, Al apone was investigated and charged with income
tax fraud even though he had a lot-he had other problems.

Mr. MCCOLLUM. Thank you, Mr. Scott. Your time is up.
Mr. Buyer.
Mr. BuYEaI. Thank you, Mr. Chairman.
First of all, may I apologize for not being here during the first

panel. It wa,, my opportunity to chair my -first own subcommittee
this morning on veterans' affairs. So I apologize for not being here.

The-let me make a few comments, first of all; then I have some
questions. Firt of all, if there's ever a moment in time for cause
of reflection, it is now. I think some of our own life experiences, if
we always made a decision based on the emotion of the moment in
our personal life-take, for example, Mr. Barr, if you always had
to make a decision based on that emotion in your personal life, how
many good decisions would you have made in your lifetime? Prob-
ably not very many. And in your business world, if you always bad
to make a decision based on the emotion of the crisis management
of the moment, how many good business decisions would you have
made in a lifetiime? Well, I submit if that analysis is not good for
our personal lives and it's not good for the business world, I submit
that it is not good government to exercise decisions of state craft
based on the emotion of the moment. It should be done based upon
a thoughtful process of deliberation and reflection with our intellect
and responsiveness to people.

So if there's ever a moment in time for pause and reflection, it's
now, and legislation should be gauged through the essence of time,
not only how it would have applied to the past, but to the present
and to the changes in the political climate in the future.

So when I hear Mr. Schumer make his comments about his mili-
tias today, I immediately think about the 1960's. Why did we make
changes in the law? Because of the investigations that were occur-
ring of leftist activist t movements. To me, you see, there is no dif-
ference between the deplorable, despicable acts of the bombing that
occurred in Oklahoma City and the killings of Kent State or the



burning of an ROTC building or the riots on campuses. There is no
difference, but some like to say that it's different, based upon polit-
ical motivations of the essence of a political movement at the time
in the country. It should not be.

Mr. SCHUMER. Would the gentleman yield?
Mr. BUYER. Sure, II be happy-
Mr. SCHUMER. There were countless hearings about what hap-

ened then. All we're asking for here is hearings so we get some
nowledge about what happens now. That seems reasonable. No

one says let's move quickly. I know we're over the 100 days, so we
should be deliberate and careful. But the bottom line is very sim-
ple, and that is that we don't know enough; everyone admits we
don't know enough. There could be, may not be a danger here, and
we ought to look into it.

Mr. BUYER. Well, reclaiming-
Mr. SCHUMER. And, believe me, on any side of the political spec-

trum.
Mr. BUYER. Well, thank you. Reclaiming my time, I mean I can

see why you would be very defensive. I mean, there are people in
the country today who are outraged about the intrusions of govern-
ment and whether-how government got so big and nonresponsive
to people. If the mainstream America was so upset that they threw
people out of power, how did that affect-how did that affect ex-
treme? And so I think we have to be very aware of that.

So let me--Judge Webster, this is a very good opportunity for me
to have you here and be able to talk with you. I think it would be
very naive for those of us to ignore being able to put together a
data intelligence base apparatus that would be very helpful and co-
operative not only in our international abilities to accumulate data,
but also domestically. And when I think-I think it would be very
naive for us to say that there are three major groups out there of
circles, and the circles never touch. Say, for example, a drug cartel,
the international mafia, and radical trends, national fundamental-
ist terrorist organizations who operate under the guise of religion,
OK, who are supported and aided and abetted by countries whose
actions are almost tantamount to war. They do coordinate and
sometimes communicate with each other, do they not, Judge Web-
ster?

Mr. WEBSTER. There are many accommodations of convenience
where one can serve the other's interest, and sometimes we have
straight old narcoterrorist, and they do cross. And I think that it's
legitimate, because we are talking about crime as well as threats
to our national security, it's legitimate for us to try to understand
how those organizations interplay.

Mr. BUYER. I do have a question. In this bill-have all of you had
a chance, opportunity to read this bill?

Mr. WILLIAM BARR. Whose bill is it, which one?
Mr. BUYER. Oh, I'm sorry, this is the President's bill that he sent

over.
Mr. WILLIAM BARR. As I understand, it just got here. I

haven't--
Mr. BUYER. Is this the first one?
Mr. WILLIAM BARR. Yes.



Mr. BUYER. He sent over a second one? All right, let me-is the
provision on terrorist fundraising prohibitions also in the second
one? No?

Mr. MCCOLLUM. If the gentleman would yield to me-they're dif-
ferent bills. One is designed for international terrorism; the other
domestic.

Mr. BUYER. Oh, OK, this is the one on international terrorism.
Mr. MCCOLLUM. That's right.
Mr. BUYER. I know that, say, for example, whether it's in the

1960's or in the future, if there were-if the United States were at
war and there were those here in our society who disagreed with
the United States being at war and organizations sought to aid and
abet the enemy of the United States, would that come under these
provisions? Could we go after and use all that data base apparatus
and go pifter them? I mean, would they come under the definitions
of-

Mr. WEBSTER. Well, I have the assumption that any data base
must itself be legally acquired, and any information in that data
base may be lawfully acquired and lawfully used. There will be
some restriction. CO-INTEL-PRO is an example of a system -that
got off the trolley by using information to discredit through covert
means the reputations of suspects and cause dissent and do other
things, and we learned a bitter lesson in that respect. I think it
was over 10 years ago, longer than that, that I said we were out
of that business forever, and I think we are. But we cannot say in
national security issues that we cannot use the information for
other legitiniate purposes. So we acquire it through regulated legal
means and you disseminate it through regulated legal means, not
to suit the political purposes or desires of the person in power.

Mr. BUYER. Thank you very much, Mr. Chairman.
Mr. MCCOLLUM. Ms. Lofgren.
Ms. LOFGREN. Thank you. I realize we're running late. So I'll just

ask two quick questions.
Because we're running late, you may not be able to get too thor-

oughly into the testimony of the next panel, but I did have a
chance to read the statements. And one of the things in the state-
ment of Dr. Smith that I found very interesting is the suggestion
that, in addition to our law enforcement approach, that we bring
in sort of multi-I assume-multiskilled teams to assess growing
social movements and to determine why they are growing and what
fair response can be given, not just a law enforcement response.

And I was thinking about your comment, Mr. Barr, that some-
body needs to be in charge. it's like an incident team; somebody's
got to be in charge. I very much agree with that, but who else is
on the team? And oftentimes I think we look at situations filtered
through were we're sitting, and one of the thoughts I've had, and
I'm really actually quite serious about this, is the really irrational
behavior that seems to be exhibited by some of the people that
were seeing on TV. I mean, if we had individuals who believed
that space aliens were hovering over them and were arming them-
selves, we would bring in a mental health professional to deal with
that, but if that same individual says it's black helicopters from
their own Government, then it becomes some kind of a free speech
issue. And so I'm wondering, what role should professionals not in



law enforcement have in dealing with some of these individuals
who appear to be paranoid in the clinical sense and to have severe
mental disorders.

Mr. WILLIAM BARR. Well, when I talked about someone being in
charge, I was talking about the law enforcement response, and I
think there has to be a clear division between law enforcement and
essentially social work or other kinds of things to ameliorate social
conditions. That is not to say that a law enforcement team, re-
sponding to a crisis, shouldn't have psychologists and others added
who could deal with the paranoid personality, or what have you,
but if-and that is done now. The FBI teams have people on it that
can deal with all manner of psychopaths.

But if you're talking about a response to terrorism as a problem
that sort of tries to get to root causes and

Ms. LOFGREN. No. Actually I'm meaning more not a flabby root
cause sort of analysis, but if you have an individual that is under
observation, and properly so-I mean, you can do an arrest or you
can do a mental health conservancy, and under the law of many
States these people would qualify to be committed.

What is the appropriate response and do you think that we ought
to pull in some other disciplines to make those evaluations? In
some cases, this may not be purely a law enforcement issue.

Mr. WILLIAM BARR. Well, I think the FBI has tremendous capa-
bilities, and perhaps Judge Webster would comment on those, in
this area to assess personalities, including psychological profiles,
and so forth. And there may be some people out there who, in myview, from a legal standpoint, if someone is legally culpable, I don't

care how colloquially crazy they are, but if they're legally culpable,
they should be punished as a criminal. On the other hand, if some-
one really is legally insane, then they should be treated on the in-
sanity track, and that's a judgment that's usually made after
they're apprehended.

Ms. LOFGREN. Could I ask one quick question on technology? And
I know there's been a lot of discussion of the digital world and, ob-
viously, it was easier for law enforcement to deal with an analog
world. However, encryption and technology to overcome that is
wildly unpopular in Silicon Valley, and not by people who are ter-
rorists or who are involved ii any kind of really even government
activities, but just unpopular from the free spirits that inhabit Sili-
con Valley, and they really have the capacity, I believe, to defeat
almost anything we can put up technologically.

What is your thought, any of you, on how we-whether we even
attempt to keep up with that game or whether technologically it's
a losing battle?

Mr. WEBSTER. Well, I think that Director Freeh has made the
point that the technological progress and the ability to encipher
and use digtal technology to prevent overhears, while it might be
legitimate in a highly competitive business to keep your competi-
tors from finding out what you're doing, nevertheless impedes the
ability of law enforcement to engage in practices already sanctified
by the law and supervised by the courts. It doesn't do any good to
have the right to place a wiretap if you can't, in fact, place it. I
think it's important that the law enforcement continue to have the
physical capability, and if that means requiring the rnanufaclurers



to put a window, figuratively speaking, in the system, so that they
can get in and listen, when they're lawfully able to do so, we've got
to do that.

I know of no major organized crime investigation, no major ter-
rorist investigation, no major drug investigation, and, indeed, no
major corruption investigation that did not involve the successful
use of electronic surveillance. It's a capability that's vitally impor-
tant to our law enforcement community in the big picture and in
the big cases and I think we need to spend the money and require
the private sector to accommodate those needs.

Mr. MCCOLLUM. The lady's time has expired.
Mr. Bryant.
Mr. BRYANT of Tennessee. Thank you, Mr. Chairman.
I would like to ask the distinguished panel to answer the same

question regarding the Posse Comitatus Act in terms of Deputy At-
torney General Gorelick testified this morning that she felt an ex-
pansion of that or a limitation, I guess, of that to include allowing
military troops to go beyond the nuclear weapons, but into biologi-
cal andchemical weapons, to come in domestically and investigate
those types of cases because of their unique expertise. What does
each of you think of that? Judge Webster.

Mr. WEBSTER. I think that she did not intend this to be a sweep-
ing statement I think what she really wanted-and she can speak
for herself-but what she really wanted to say is they have certain
knowledge that's important to understanding the picture. But after
our experience with Yellow Fruit and a number of other efforts by
the military to engage in law enforcement/intelligence gathering, I
think that the law enforcement community does not want to see
much of that and that the military does not want to see much of
that.

As far as posse comitatus is concerned, one has to ask himself,
under what sets of circumstances would the current capabilities
and prospective capability of law enforcement be outrun by the na-
ture of the threat? That s why we put in a hostage rescue team,
because we didn't really believe that the Jaysogs and delta teams,
and so forth, which are designed to end situations without as much
regard for saving the hostages and the civilians involved wasn't the
right way to go. Furthermore, politically, the Carter administration
at that time really declined to declare in advance that they would
waive posse comitatus. Even in the Los Angeles riots, when Presi-
dent Bush waived posse comitatus by bringing in some of the regu-
lar military in the process, there was a lot of scurrying around for
a couple of days figuring out whether or not they could do what
they were expected to do there.

So I'd say be very cautious as you approach this. Take advantage
of what they know and identity those situations where the FBI and
others could not deal with the situation. Develop memorandums of
understanding. But I really think in this country and with our tra-
ditions it should be a last resort.

Mr. WILLAM BARR. The Posse Comitatus Act is a criminal stat-
ute, and what that means is that the military is very skittish about
providing any kind of support. And when I started out at the De-
partment as the Assistant Attorney General for the Office of Legal

ounsel, I'd have to write monthly opinions telling the Defense De-



partment it was OK to do certain things under the posse comitatus,
like use sniffer dogs down on the border even though they weren't
going to be handled by military handlers, things like that.

And so I think what's happening here is there's probably a con-
sensus that we don't want the military to be involved in the actual
investigation, but we do want to be able to draw upon technical as-
sistance in biological and chemical attacks or potential attacks, and
that technical assistance, not getting involved in the actual inves-
tigation itself, I think is necessary, and I think the reason that we
are being asked to clarify that is basically because of the military
skittishness, which I don't begrudge them because it is a criminal
statute, and if something went wrong, they'd be on the line.

Mr. TEDiWILLIGER. I couldn't agree more with both what Judge
Webster and Mr. Barr have said, Mr. Bryant. I would only add that
if our country ever does face an imminent threat of biological ter-
rorism or nuclear terrorism, for that matter, we're going to want
to be able to put-bring all our resources to bear, military and non-
military alike. I think we should be able to do that, and if we need
to change some things to make it clear that that's possible, let's do
it, but at the same time let's make it clear that any such operation
that's occurring on our soil that is a law enforcement function will
be under law enforcement control.

Mr. BRYANT of Tennessee. I yield back the balance of my time.
Mr. SCHIFF [presiding]. I thank the gentleman for yielding back.
Ms. Jackson Lee is recognized.
Ms. JACKSON LEE. Thank you, Mr. Chairman. I appreciate the

presentation of all the witnesses.
And if I might ask former FBI or CIA Director, Mr. Webster. You

mentioned the fact that we need tools and the focus that the FBI
would have as the most effective single agency that could coordi-
nate our efforts against terrorism. Tell me in terms of us looking
toward legislation, if you had to narrow it to the tool, law enforce-
ment tool, where should we put most of our emphasis?

Mr. WEBSTER. Thank you. If I could just repeat because it's so
important, I think we should establish a lead agency for this work.
I thirk, clearly, that responsibility for all the reasons that have
been said, should be with the FBI. And I think the FBI is best suit-
ed bece ,ue if its relationship with the Department of Justice to be
sure that other agencies outside the Department of Justice are con-
forming to law and respecting privacy rights that exist.

In terms of the tools, I think that greater access to records that
are not protected by privacy laws ought to be provided or you
should take a good look at the privacy laws to see whether they are
unreasonably impeding law enforcement. Those records are avail-
able under many other circumstances and are vitally important in
tracking. The importance of the tracking part is demonstrated both
in New York and in Oklahoma City in terms of the axle identifica-
tion that permitted them to find out where that vehicle was made,
to whom it was sold, find the rental agreement. That sort of thing
was opposed by the automobile industry for many years because of
the cost, but how vitally important it is.

Similarly, there has been opposition to putting taggants in black
powder explosives, so that we might track back the source of those
explosives, and I hope very much that the Congress will make that



possible because it's been resisted by a number of groups and by
the businesses involved. I don't think the cost is excessive and it
permits tracking to find out who is-forensic evidence to And out
who is responsible.

It's very important that digital telecommunications and
encryption capabilities be made subject to the right of law enforce-
ment on a proper showing to penetrate those barriers and listen to
what a court authorizes them to listen to.

Those are some of the tools that occur to me now. There will be
other forensic tools that will come along, and they should be put
to a very sharp test in relation to privacy rights, but taking into
account the difficulty of a post-terrorist incident investigation, with
cellular groups working closely together it's important that every
available lawful tool, including everything in modern technology
that can be lawfully used, be made available. But I gave you the
ones that I think are on the top of my list right now.

Ms. JACNSON LEE. i thank you, and I'm going to ask two very
quick questions to the other two witnesses, but if I might ask you
a brief one as a followup. I think most Americans either might be
surprised or probably not surprised that there's probably less pri-
vacy than we've had, as they say, over the last 50 years, and I
think we're all exposed to a certain amount of nonprivacy from the
Social Security number to the ability to link your accounts.

One of the most sensitive areas, of course, is your financial ac-
counts, your bank records. What would be your litmus test to go
to that extent? Would it be the crime? Would it be some other ac-
tivity that would then generate the need for that as it relates to
terrorism?

Mr. WEBSTER. Well, there are a whole wide range of crimes in
law enforcement where financial records are key, but if you could
find, for instance, that money was coming into the United States
to aid a terrorist activity, that would be very important to know,
and it has happened and continues to happen. If you could find
that money was going outside the United States to aid a terrorist
activity in a friendly country, that would be important to know. If
you could find that there was an element of control by another
group that was engaged in criminal activity not yet identified, that
would be important to know. If someone had made a large invest-
ment in ammonium nitrate, that would be nice to know as soon as
possible. Those are just examples of the kinds of investigative uses
that could be made of it.

Ms. JACKSON LEE. Thank you.
If I can just ask the question to these two witnesses, both of you

have acknowledged the concept of reasonable suspicion, and I'd
simply like to hear how that would apply under the facts we now
have about present-day militia.

Mr. TERWILLIGER. The reasonable suspicion standard, Ms. Lee, is
one that is well known to every police officer in the country. It's
in the sort of age-old test that goes back nearly 30 years now in
a Supreme Court decision. If a policeman, based on his training
and experience, sees activity which reasonably indicates and which
he can articulate a factual basis for that reasonable indication that
criminal activity is afoot then he can take steps or she can take
steps to investigate that further.



All I'm suggesting in m prepared remarks and what I alluded
to in my preliminary state' ent is that that v-ould be a good stand-
ard to use in these guidelit es in the preliminary phases of a case
to allow the FBI to use relatively nonintrusive techniques to inves-
tigate any group, whether it be a militia or the Black Panther
Party, that may be espousing violence as some kind of a tool of ei-
ther social )r political change.

It seems to me that what we have to recognize-and we've really
been dancing around this question a little in this debate for some
time-

Ms. JACKSON LEE. And I'd like to get Mr. Barr to answer as well.
So if you could summarize

Mr. ThRIwuIcEa. I'll sum up then. I think that what we have
been dancing around is the question of the need for a law enforce-
ment authority, such as the FBI, to collect intelligence as opposed
to merely collect evidence of a crime. Intelligence is what you gath-
er in order to know whether a crime has been or is being commit-
ted; evidence is what you gather in order to prove it.

As the Director said on Capitol Iill on the Senate side a couple
of weeks ago, intelligence is not a dirty word. If we want them to
prevent terrorism, we've got to give them the latitude on some
basis to go out there and collect that information.

Ms. JACKSON LEE. Mr. Barr, if you would directly respond as it
relates to the militia and the facts that we generally know publicly
today?

Mr. WILLIAM BARR. I can't answer that comprehensively because
I think there are a lot of different types of militia and people out
there, and also reasonable suspicion is a concept that is very fact-
bound, but I think that proclamations about willingness to engage
in violence or, indeed, the right to use the violence against the Gov-
ernment, coupled with the capacity to do it and some overt act such
as training and preparing for something, depending again on the
particular circumstances, could create reasonable suspicion.

Ms. JACKSON LEE. Thank you.
Mr. McCoILLUM [presiding]. Your time's up, Ms. Lee.
Ms. JACKSON LEE. Thank you, Mr. Chairman.
Mr. Chabot.
Mr. CHABOT. Thank you, Mr. Chairman.
The administration has proposed a new Domestic

Counterterrorism Center to coordinate intelligence relating to ter-
rorism. And I'd ask, would you gentlemen please comment on any
problems that you've either seen when you were in office or since
you've left relative to the coordination between the FBI and the
BATF?

Mr. WILLIAM BAim. The ATF?
Mr. CHABOT. Yes.
Mr. WILLIAM BARR. I personally think that there's an endemic

problem in government, and every administration will stand up
and say how great the partnership is and how great the coopera-
tion is, and sometimes it is, but it takes a hell of a lot of effort to
get there, because there are a lot of law enforcement agencies scur-
rying about trying to get into the lime light and take control be-
cause they believe they have a particular jurisdictional hook in it.
I think that's why Ju dge Webster and I are saying that a very im-



portant principle is to have a clear lead agency. And I think that
there are jurisdictional fights all the time that are not good for an
investigation.

Mr. TERWILLIGER. We don't have ,:-,yugh time for me to relate
the number of turf fights that I have refereed between law enforce-
ment agencies over 16 years in the Department of Justice, and let
me say that some of those involved righteousness on both sides of
the issue. It is a product of something, though, that Congress could
do something about, were it so inclined. There is competition for
budget dollars, scarce budget dollars, between law enforcement
agencies. Where the appropriations come out of two different ap-
propriations subcommittees due to the fact that the agencies are in
two different departments, that competition for dollars is exacer-
bated.

It also seems to me just very logically and simply that the Attor-
ney General is the chief law enforcement officer of the United
States. Therefore, the law enforcement functions of the Federal
Government, the authority to conduct those functions ought to be
vested in the Attorney General and her subordinates and not in
other places.

Mr. WEBSTER. There are many data bases, and when you think
about a common data base, you're not talking about everything
being in common. Some things can be shared with other law en-
forcement agencies and intelligence agencies, and some cannot, to
protect sources and methods.

I seem to recall that down in EPIC Center, which was the DEA's
intelligence collection base in El Paso, the FBI participated, but
with respect to its organized crime file, which was so sensitive at
that time, they managed that by placing an FBI special agent there
in charge of their data base and responsive to legitimate requests,
but who did not hand over a key to the data base to anybody that
happened to be participating in the Center. Those are an example
of ways you can work this out but get the job done as long as, as
Attorney General Barr says, it's clearly understood that you have
a lead agency and that agency has the authority to compel re-
sources.

Mr. CHABOT. Some have suggested that the coordination could be
improved if the BATF was merged into the FBI. Would any of you
gentlemen like to comment on that, what you think about that sug-
gestion?

Mr. WILLIAM BARR. I personally favored and proposed it. I think
the Secretary of the Treasury should generally worry about the
economy and the Treasury and should worry about collecting reve-
nue and associated legal violations. I think the Attorney General
is the chief law enforcement officer, and I think explosions and
guns and chasing gangs around the streets belong in the Depart-
ment of Justice, and I think that that's where the BATF should be
and I think that, in fact, was proposed early in this administration
but nixed. I don't say that because, by the way, of any disrespect
for the BATF.

Mr. WEBSTER. I made the same proposal to then-Deputy Attor-
ney General Heyman when he was in office. Many of the regulatory
functions that are carried out by BATF can be handled by assign-
ing it to some other branch, either in Treasury or the Department.



Mr. CHABOT. OK. For 1w record, I think that that's something
that we should perhaps further pursue and would like to continue
to look into that effort.

Thank you very much. I'll yield back 'he balance of'my time.
Mr. MCCOLLUM. Mr. Watt.
Mr. WATT. Thank you, Mr. Chairman.
I want to pursue for a mirnate or two Mr. Terwilliger's reasonable

suspicion language that he outlines on pages 10 through 13, 1
think, of his testimony. And I don't want to engage in a semantic
discussion, but I hear you saying that, first of all, the standard
that the FBI is currently using you would advocate should be
changed to a reasonable suspicion standard; is that correct?

Mr. TERWILIAGER. In part; what I am suggesting for consider-
ation-and "advocacy" may be too strong a word, but what I'm sug-
gesting for consideration is that, because there is so much confu-
sion on the part of agents and supervisors of agents as to what
they can and cannot do under the current guidelines, rather than
reinterpret them, let's scrap them and go to use of a standard that
is familiar to both lawyers and law enforcement officers alike. The
problem is that there really is no standard for the so-called prelimi-
nary inquiry under the current guidelines.

Mr. WATT. OK First of all, let me make sure I'm clear whether
your opinion is that the adoption ef a reasonable suspicion stand-
ard would, in fact, be a lower standard - an the FBI is currently
using or it would not be a lower standard.

Mr. TERWILLIGER. Well, it is probably a lower standard than a
reasonable indication of criminal activity, but I'm not sure that on
plain verbiage that there's a lot of difference there. I think that it
is a more clear standard to the agents who have to interpret it
than the current standard, which has engendered considerable con-
fusion-

Mr. WATT. OK Let me go forward because then your next step
beyond that-well, you in your earlier answer to a question distin-
guished between the gathering of intelligence and the gathering of
evidence, and I take it that this lower standard would trigger a
gathering of intelligence information which I think you describe at
the bottom of page 12 as including gathering of literature distrib-
uted for general consumption, and then you progress on page 13,
in the middle of the page, to a point where this reasonable sus-
picion standard would get you to permitting a law enforcement offi-
cer to assume an undercover role in order to advance an investiga-
tion. So, basically, this standard then gets you into infiltration, and
so forth.
I guess the question I'm asking is whether Mr. Barr and Mr.

Webster believe that there should be a change-agree with Mr.
Terwilliger that there should be a change in the FBI's standard or
whether you think that this lowering of the standard is-might cre-
ate some dangerous problems? That's the question I'm trying to get
to.

Mr. WILLIAM BARR. I would not like to see a higher threshold to
a preliminary investigation put in the guidelines, and if reasonable
suspicion is higher than what currently is in there, I'm not sure I
would go with it. If it's the same or lower, fine.



Mr. WATT. You wouldn't mind lowering the standard for the
FBI's intrusion into people's lives, but you wouldn't want it any
higher? Is that what I'm getting-

Mr. WILLIAM BARtR. Well, remember that a preliminary inquiry
does not use intrusive means of investigation. So I'm not sure
checking data bases and-

Mr. WATT. Well,, now wait a minute now. On page 13, Mr.
Terwilliger is talking about this standard permitting a law enforce-
ment officer to "assume an undercover role." Thats pretty intru-
sive, I would think.

Mr. TERWILLIGER. What I have written there is simply a state-
ment of what a law enforcement officer could do today, what the
FBI could do, if there were no guidelines whatsoever. Everything
that is written there is what is permissible under the Constitution
as interpreted by the Supreme Court and other courts. There is no
constitutional right implicated particularly under the fourth
amendment by the use of an undercover law enforcement officer as
opposed to simply debriefing an informant.

Mr. WATT. So let me just be clear and I'll wrap up, Mr. Chair-
man. If one of these militia groups has said anything about using
violence in defense of the Gbvernment, you then believe that should
trigger an investigation which should then trigger an undercover
operation into this thing , and that would be

Mr. TERWILLIGER. No-
Mr. WATT [continuing]. Sufficient?
Mr. TERWILLIGER. Not at all. I think that the fact pattern that

ou posit, the hypothetical, is far too simple a basis to make the
inds of judgments you're talking about. I do think that the FBI

ought to be able to collect the kinds of statements you're talking
about, keep those on file, find out who the people are that are run-
ning this organization, and then if further facts justify it, go fur-
ther with different sorts of investigative techniques to find out if
there is a crime behind that kind of rhetoric, but the rhetoric alone
to me is not a justification and it's not a reasonable suspicion of
criminal activity, as you describe it.

Mr. MCCOLLUM. Thank you, Mr. Watt.
I know, Judge Webster, you've got to catch a plane. Mr. Barr is

the last questioner, but whenever you have to go, feel free. We un-
derstand that.

Mr. WEBSTER. Thank you very much, Mr. Chairman.
Mr. McCoLLUM. Mr. Barr.
Mr. BOB BARR. Thank you, Mr. Chairman.
And, Director Webster, I take no offense if you do have to leave.
Mr. WEBSTER. Thank you.
Mr. BOB BARR. I'd like to state for the record with Mr. Barr here

that our career paths have crossed several times; they remained
parallel for a while ard then he went on to bigger and better
things. But I'd like hiir to know that in each and every instance
in which we've been confused or I've been confused with you over
the years, it's always worked to the advantage of my reputation.

[Laughter.]
Mr. BOB BARR. I don't think you could say the same, but it's tre-

mendous having this panel here today. I very much appreciate the
tremendous perspective that we've had on this problem.



Is the current, Mr. Barr, is the current definition of terrorism
that the FBI uses in its investigative role, is it adequate?

Mr. WILLIAM BARR. No one ha1 suggested to me that it isn't. A
number of the proposals here trigger off or use the INA, the Immi-
gration and Naturalization Act language for terrorism. I found that-
sufficient, but I'm open to any suggestion that it has to be clarified.

Mr. BOB BARR. It seems to me that it is also. I never had any
problem with it. And in looking through various materials that we
have before us here, it seems to me an adequate definition because,
of course, it is tied to the unlawful use of force or violence in fur-
therance of political or social goals. I think that it is, but I just
wanted tA) see if you had heard anything otherwise.

With regard to the Attorney General's guidelines, last revised in
1989, on domestic terrorism, it's my recollection-and I just have
some notes here; I don't have the specific language before me-that
investigations can be initiated only when facts or circumstances
reasonably indicate that a Federal crime has been, is being, or may
be committed. It's that "may be" language that I think may be
troubling to some folks, including some in my district. Is that
where we get into a discussion of reasonable suspicion or am I con-
fusing different criteria for different purposes?

Mr. TERWIILLIGER. I think, Mr. Barr, that you're absolutely right.
As a practical matter, that's where we would get into a discussion
of using reasonable suspicion as a predicate to investigate further,
to either confirm or dispel that suspicion, and if confirmed, then go
on to further investigation.

Obviously, if a crime has been committed, if we know that, then
we don't have to worry about reasonable suspicion. We have all the
probable cause we need to proceed with the most intrusive inves-
tigative techniques.

Mr. BOB BARR. With regard to posse comitatus, I'm just a little
bit confused and I don't think it's anything that you all have said,
but just trying to deal with so much in such a short period of time
here. Is it necessary to obtain benefit or to have the benefit of par-
ticular expertise that the military may be possess, not to inves-
tigate crimes, but to provide support to existing Federal law en-
forcement agencies? Do we need to really change the law in order
to do that?

Mr. WILLIAM BARR. I think as a practical matter it should be
changed because I think it has-one, to give the military comfort
and, two, to constrain the extent to which that authority would be
used. The military has traditionally asked for clarification and, as
you know, there are other areas in the posse comitatus area where
we've provided very specific authorization; for example, the use of
military crews during training for certain antidrug activities, and
so forth. It's always fairly clearly defined. So I don't think this
would be a major departure from our practice in the past, but I
think as a practical matter, in order for the Justice Department to
be assured that the military will respond promptly, I think we
should probably get some language in there.

Mr. BOB BARR. OK. Mr. Terwilliger, I know you touched on this
in your preliminary remarks. Would you agree with that assess-
ment?



Mr. TERWILLIGER. Absolutely. It really is-I think all are in
agreement, including this administration and its proposals, that we
do not want the military performing directly primary law enforce-
ment functions, but that their assistance can be invaluable and
that if the law needs some amendment in order to make it crystal
clear that they can legally provide that kind of assistance, then we
should do so.

Mr. BOB BARR. OK. I'm-for the record, I don't want anythingto
be implied into my question because I have no notion yet whether
or not we really need to do that, but I just wanted to clarify wheth-
eryou all felt it was necessary to do that.

?'d just like to conclude by indicating, Mr. Barr, that I appreciate
your remarks concerning providing sustained resources to the FBI.
I know when I was involved in law enforcement with the Depart-
ment of Justice, it was a continual battle, and it's not Republican
or Democrat. There are budgetary constraints that tug at any ad-
ministration, and law enforcement is not immune from those at all.
And I think it is very, very important to provide the-to make a
decision as a people that we want to have a stainedd capability
within the bounds of whatever laws Congress. decides that ought to
be, but to say, yes, you're authorized for this much, but then,
again, 'to hold back and not allow them to hire creates the problems
and the perception of problems, as we've seen with the inability of
the prior witnesses to really articulate what we need more re-
sources now and we didn't a week ago or 2 months ago. And I think
it is important to recognize that we neerd to provide sustained re-
sources in whatever areas and to what ever extent the Congress
deems necessary, and I think it's important to remember that.

Thank you.
Mr. MCCOLLUM. Thank you, Mr. Barr.
And I want to thank our panel of witnesse, today. I know that

Judge Webster had to runjust a moment ago to get the plane, but
we very much appreciate former Attorney General Barr, you, and
Mr. Terwilliger and Judge Webster for being here. You contributed
to our effort, and thank you again.

Our final panel of witnesses today, a four-person panel, is a
mixed panel, and I'm going to introduce them in the order in which
I anticipate asking them to testify, and again would ask them to
summarize so that we can get through this in an orderly fashion.

Our first witness is Thoma,' Halpern, the associate director of
factfinding for the Anti-Defamation League. Mr. Halpern coordi-
nates the league's efforts to monitor and counteract aitisemitism,
racism, and extremism of both the far right and the far left, includ-
ing activities of armed militias, the Ku 1 lux Klan, Neo-Nazis
Skinheads, and Louis Farrakhan's Nation of' Islam. lie has spoken
on extremist group activity ard the Anti-Defamation League's role
in combating extremism before law enforcement conferences and
around the country.

Our next witness is Ira Glasser, who has been executive director
of the American Civil Liberties Union since 1978. Previously, he
was director of the New York City Civil Liberties Union. Prior to
his affiliation with the ACLU, Mr. Glasser was a mathematician
and a member of the science and mathematics faculties of Queens
College and Sarah Lawrence College. In addition, he's also been the



Dr. William Niskanen, Jr. is the chairman of the Cato Institute
and was a founder of the National Tax Limitation Committee. Un-
fortunately, because of ill health, Dr. Charles Schultz is unable to
be with us this morning, but his statement will be made a part of
the hearing record.

Gentlemen, your written statements will also be made a part of
the hearing record in their entirety and so I respectfully request
that you try to limit your oral testimony to 5 minutes and the
Chair recognizes William Barr.

STATEMENT OF WIILLIAM P. BARR, FORMER ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE

Mr. BAR. Good morning, Mr. Chairman and distinguished mem-
bers of the committee, good morning. Appreciate the opportunity to
testify before this distinguished committee on the balanced budget
amendment.

Let me just initially say something about the argument that we
hear that first you have to designate the cuts that are to be made
under this amendment. I think that is putting the cart before the
horse, given the very nature of this exercise.

In my view, the balanced budget amendment is a structural re-
form that is meant to address a structural imbalance that has de-
veloped over the years. Until now, special interests, in particular
spending measures, have been able to overwhelm the public's dif-
fuse interest in controlling or protecting against excessive borrow-
ing, and the budget amendment is intended to level the playing
field, and its purpose is to create a structure that makes it hard
to borrow and therefore forces hard choices to be made.

It seems to me that if one suggests that we have to make those
hard choices first and specify cuts that are to be made, it is really
designed to mobilize the special interests to prevent the reform
from taking place and to keep in place a system that has worked
to their advantage. This is a debate over basic principle, a basic
structural principle, the basic rules that should govern the process,
and therefore it seems to me that it is inappropriate to turn atten-
tion to the specifics that may evolve in the future.

After all, when the framers were discussing whether there
should be a Presidential veto in the Constitution, they didn't start
saying, well, let's see when that veto might be used in the future.

The second general point I would like to make is that, at least
from a legal standpoint as the debate is taking shape, there is an
effort to cram the amendment between Scylla and Charybdis. On
the one hand there is the suggestion that there is going to be very
heavy judicial involvement and judicial micromanagement of the
budget process, but then when it is said that safeguards can be put
in place that would prevent this and the courts will only, in fact,
play a limited role, the suggestion is made, well then it is a paper
tiger and really is an academic exercise.

I think both of these propositions are false. As my statement sets
out in more detail, the judicial role under the amendment should
be extremely limited. First, the statute can be crafted so it will not
create opportunities for judicial intrusion, as I will describe in a
moment. Moreover, even where potential cases do arise, under
longstanding constitutional doctrines, the courts' role will be lim-



ited. Few suits can be brought under judicial principles of standing
which requires a plaintiff to have a specific concrete injury to him-
self that is not shared in general by other taxpayers or by citizens
at large.

Second, even in the unusual case where standing could be estab-
lished, the current doctrine of the Supreme Court makes it clear
that there would be the utmost deference to the political branches
and particularly the Congress in the way Congress goes about
achieving a balanced budget. And finally, even where a violation
were found, there are principles of constitutional law that would
restrain the courts from fashioning overly intrusive remedies. So I
am confident that this is not an occasion where the courts are

oing to use this amendment to usurp the powers of the politicalranch.
Moreover, I think that the amendment itself equips Congress to

deal with that situation by giving Congress broad authority to pro-
vide for the enforcement of this amendment, and if it eventuates
that courts are playing an inappropriate role, that particular provi-
sion arms Congress with the ability to provide appropriate safe-
guards and define the scope of the judicial role.

Even though the courts will have a limited role, I believe that
the balanced budget amendment will be very effective without ex-
tensive judicial enforcement.

First, I think the political branches themselves understand the
Constitution to place constraints on their activities, and indeed ju-
dicial enforcement has been the exception, not the rule, when it
comes to the political branches obeying the dictates of the Constitu-
tion.

Recently, for example, the Supreme Court ruled that the Senate
has absolute discretion in how it conducts its impeachments. It
does not require the Senate to provide due process or anything else
and the Senate could with impunity under the Constitution run
complete kangaroo courts. And as the Supreme Court said, we rely
on the oath of office of the Senators to ensure that those procedures
in the Senate are going to be conducted fairly, and they have
throughout history.

And finally, I think the ultimate check here against violation of
this amendment is a very potent one, the political check.

Let me close by pointing to two practical aspects of the balanced
budget amendment that I think are key and which make it essen-
tially self-enforcing and which I think would limit mischief that
could be done by the courts. The heart of the amendment is section
6. That limits the public debt. That is a self-enforcing mechanism,
and it is a very potent and effective mechanism.

As a practical matter, I cannot think of an instance in the con-
stitutional history of the United States where the political
branches, particularly the Congress, have directly violated a vote
requirement set forth in the Constitution. It will require a three-
fifths vote to increase the debt, and I cannot imagine a cir-
cumstance where Congress would increase the debt without taking
that three-fifths vote.

Moreover, this is not a kind of provision that can be cir-
cumvented. In the real world--on the street-this provision bites
because the U.S. Government could not as a practical matter raise



a nickel by issuing paper in violation of the Constitution. No insti-
tutional investor would invest in that kind of unenforceable paper,
so this provision, which is at the very core of the amendment, will
bite in the real world. If courts were to disappear from the earth
tomorrow this provision would still be effective and would still con-
trol borrowing.

The second provision is section 1. That is the provision that deals
with the balance in a particular fiscal year. Now, it is important
to remember that section 6, the limitation on the debt limit, also
enforces section 1. No matter what kind of gamesmanship Congress
tries to engage in under section 1 in any given fiscal year, section
6 places a limit on the public debt and stands there like a stone-
wall, so, again, section 1 has a built-in, self-enforcing mechanism.

The notion that we need courts to do it or that courts will be
called upon to do it, I think, is a phantasm. Moreover, it is impor-
tant to make clear, I think, in the language of the Constitution,
and this is my principal advice to the committee, that section 1 is
really meant to dictate the result that has to occur at the end of
the fiscal year. That is, by the end of tho fiscal year outlays cannot
exceed receipts unless Congress by a three-fifths vote has specified
the amount of the deficit for that fiscal year.

That allows the political process to stay in play throughout the
entire fiscal year without groups or without courts coming in and
trying to dictate specific approaches to be taken by Congress, be-
cause there are a whole range of things that Congress can do up
until the last day of the fiscal year, whether it be cutting spending
or whether it be adopting a resolution by three-fifths, so I think it
is important, as the Senate amendment does, to make it clear that
you are not dictating the process to be carried out in section 1. You
are dictating the result, and you are leaving it up to Congress to
provide a process that will achieve that result, and I think if you
do that in this amendment, then you will avoid and really prevent
opportunities for judicial mischief.

Thank you.
[The prepared statement of Mr. Barr follows:]

PREPARED STATEMENT OF WILLIAM P. BARR, FORMER A ORNEY GENERAL,
DEPARTMENT OF JUSTICE

Mr. Chairman and distinguished members of the Committee: I am honored to
have been invited today to testify on the Balanced Budget Amendment.

You have asked me to discuss whether judicial enforcement of the Amendment
would result in undue interference by the federal courts in the budget process. My
statement today will largely parallel my January 5, 1995, testimonybefore the Sen-
ate Judiciary Committee concerning the Senate's version of the proposed Amend-
ment.

In my view, though it is always difficult to predict the course of future constitu-
tional law development the courts' role in enforcing a properly crafted Balanced
Budget Amendment will be quite limited. I see little risk that the Amendment will
become the basis for judicial micromanagement or superintendence of the federal
budget process. Furthermore, to the extent such judicial intrusion does arise, the
Amendment itself equips Congress to correct the problem by statute. On balance,
moreover, whatever remote risk there may be that courts will play an overly intru-
sive role in enforcing the Amendment, that risk is, in my opinion, vastly outweighed
by the benefits of such an amendment.

I believe there are two overarching reasons why the courts' enforcement role
under the Amendment will be strictly limited. First, there are practical consider-
ations involving the contemplated operation of the Amendment that will prevent
courts from assuming an intrusive role. Second, there are basic doctrinal constraints



that will tend to prevent the courts from becoming unduly involved in the budgetary
process. These doctrinal constraints are thr : (1) the limitations on the power of
federal Courts contained in Article III of the Constitution-primarily the require-
ment of standing- (2) the deference courts would owe to Congress, both under exist-
in constitutional doctrines, and particularly under section 8 of the Amendment it-
self, which expressly confers enforcement responsibility on Congress; and (3) the
limits on judicial remedies running against coordinate branches of government, both
that the courts have imposed upon themselves and that, in appropriate cir-
cumstances, Congress may impose on the courts.

I. PRACTICAL LIMITATIONS

Let me turn first to the practical considerations that will limit judicial intrusive-
ness.

The various versions of the Balanced Budget Amendment that have been debated
over the years have in common two basic provisions designed to limit Congress' abil-
ity to borrow money to fund deficit spending. It is these two limitations on Congress'
borrowing power that could potentially create new opportunities for courts to in-
trude themselves into the budgetary process. (Provisions imposing additional limits
on the raising of revenue, in contrast, present no such new risk of judicial inter-
ference, since the courts today already may entertain claims that revenue bills do
not comply with clear constitutional procedures.)

The first of the two provisions limiting the borrowing power is a cap on the public
debt. Section 6 of the House version of the Amendment contains such a provision,
as does section 2 of the Senate's proposed Amendment. In either case, this provision
is straightforward: It sets an overall limit on the public debt and prohibits Congress
from borrowing in excess of that limit unless Congress approves an increase in the
public debt by a three-fifths majority. Such a provision would be extremely potent,
since it would erect a clear barrier to deficit spending that would be essentially self-
enforcing, even if the courts play little or no role. We can expect that Congress
would obey this clear voting requirement, just as Congress today honors similar
statutory debt limits. More importantly, as a practical matter, it would be impos-
sible for the United States to raise funds by selling debt in violation of a debt ceil-
ing; it is inconceivable that investors would buy such unenforceable instruments.
Because the only question raised by section 6 would be whether Congress had ap-
proved a particular increase in the debt limit by a three-fifths vote, this provision
offers little room for judicial micro management or mischief.

The second basic provision limiting Congress' borrowing power is the requirement
that outlays for a given fiscal year not exceed receipts unless authorized by a three-
fifths vote of Congress. This mandate is contained in section 1 of the House Amend-
ment and in section 1 of the Senate Amendment. The principal enforcement mecha-
nism for such a provision is, in fact, the overall debt limit discussed above. This
overall cap would impose a hard and fast limit on Congress' ability to enlarge the
national debt through deficit spending, regardless of any gamesmanship that may
occur during a particular fiscal year.

It is absolutely critical, in my view, that a Balanced Budget Amendment be care-
fully crafted so that it does not invite judicial intervention in the course of a fiscal
year. The Senate version of the proposed Amendment accomplishes this objective by
simply mandating an end result-that total outlays for a fiscal year shall not have
exceeded total receipts unless Congress has approved a specific excess by a three-
fifths vote-and by leaving it entirely to Congress to design the procedures and
means for achieving that end result. A violation of this mandate could not occur
until the close of the fiscal year at issue; up until that time, the political process
would still be very much in play, and a wide variety of policy choices could be made
to achieve compliance-ranging from spending cuts to mustering the required three-
fifths vote to approve greater deficit spending. Furthermore, section 6 of the Senate
proposal would allow Congress to rely on estimates of outlays and receipts in adopt-
ing legislation to implement and enforce the Amendment. All of these provisions
combined make it clear, under the Senate Amendment, that rior to the end of the
fiscal year no case would be ripe for a court to decide. And a1 er the fiscal year had
closed, assuming a court did have jurisdiction (which would be subject to the con-
straints I discuss below), the court would be limited to providing declaratory relief,
since the violation would then be in the past.

Although section 1 of the House version is designed to achieve the same basic ob-
jective as the Senate's proposal, I believe it would create unnecessary risks of judi-
cial intervention by attempting to specify a process for achieving the end result. Sec-
tion 1 of the House Amendment would require Congress to adopt a specific state-
ment of receipts and outlays priorir to each fiscal year" and would mandate that



"actual outlays do not exceed the outlays set forth in such statement." Although
Congress could approve an excess of outlays over receipts by a three-fifths vote, sec-
tion 1 can be read as requiring that such a vote accompany the initial adoption of
the statement of outlays and receipts, since Congress could only amend that state-
ment thereafter "provided revised outlays are not greater than revised receipts."
Thus, in the unlikely event that a plaintiff had standing and the case were justici-
able, the procedure created by section 1 could conceivably open the door for a court
to order mid-fiscal-year injunctive relief where it could be shown that a particular
action would cause outlays to exceed those specified in the operative statement
adopted by Congress.

While the risks of judicial meddling may be slight, I would suggest that those
risks could be obviated altogether by rewording section 1 of the Amendment in such
a wa as to make clear that it would require a balance of outlays and receipts at
the cose of the fiscal year, not a running balance throughout the year which could
invite judicial intervention. The Amendment could also be revised to make it clear
that congress would be given the principal responsibility for putting in place en-
forcement procedures to ensure that this result is achieved. Pursuant to its author-
ity under section 8, Congress could always define by statute the President's role in
the process, as Congress has previously done under the Budget Control Act.

II. ARTICLE III LiMrrATIONS

While, as described above, the opportunity for judicial intrusiveness can and
should be limited by the structure of the Amendment, there are other significant
constraints on judicial overreaching.

Article III of the Constitution confines the jurisdiction of the federal courts to
"Cases" or "Controversies." As an essential part of this case-or-controversy limita-
tion, any plaintiff who hopes to invoke the judicial power of the federal courts must
demonstrate sufficient "standing."

Although the Court has not been completely consistent is defining this doctrine,
its fundamental principles remain clear. At an irreducible minimum, a plaintiff
must show three things to satisfy the standing requirement: (1) "injury in fact"-
that he personally has suffered some concrete and particularized injury; (2)
"traceabihty"-that the particularized injury was caused by, and is fairly traceable
to, the allegedly illegal conduct; and (3) "redressibility"-that the relief sought will
likely redress the plaintiffs injury. E.g., Lujan v. Defenders of Wildlife, 112 S. Ct.
2130, 2136 (1992); Valley Forge Christian College v. Americans United For Separa-
tion of Church & State. Inc., 454 U.S. 464, 482-83 (1982); Simon v. Eastern Ken-
tucky Welfare Rights Organizations, 426 U.S. 26, 38, 41 (1976).

Basically, we can anticipate two kinds of court challenges relating to the borrow-
ing limitations in the Balanced Budget Amendment: (1) a claim that a particular
budgetary action (such as a spending or borrowing measure) violates section 1 or
6 of the Amendment or its implementing statutes by "unbalancing" the budget or
by exceeding the applicable debt limit, or (2) a claim that one of the implementing
mechanisms enacted by Congress pursuant to section 8 of the Amendment is itself
in violation of section I or 6. In either case, I believe, few plaintiffs would be able
to establish the requisite standing to invoke federal court review.

The "injury in fact" requirement alone would be an imposing hurdle. It is fun-
damental that, to establish "injury in fact," a plaintiff cannot rely on generalized
grievances and burdens shared by all citizens and taxpayers, but rather must be
able to show a particularized injury he has distinctively sustained. No private citi-
zen or group would have standing to obtain judicial enforcement of the Amendment
solely by virtue of their status as a citizen or taxpayer. Their supposed injury-the
burden of deficit spending and increased debt is shared by all taxpayers and is pre-
cisely the kind of "generalized grievance" to which the judicial power does not ex-
tend. As the Supreme Court recently reiterated: "As an ordinary matter, suits pre-
mised on federal taxpayer status are not cognizable in the federal courts because
a taxpayer's 'interest in the moneys of the Treasury . . . is shared with millions
of others, is comparatively minute and indeterminable; and the effect upon future
taxation, or any payments out of the funds, so remote, fluctuating and uncertain,
that no basis is afforded for [judicial intervention].'"Asarco, Inc. v. Kadish, 490 U.S.
605, 613 (1989) (quoting Frothingham v. Mellon, 262 U.S. 447, 487 (1923)).

Moreover, even in the case where a plaintiff could establish "injury in fact" by
showing, for example, that a specific bu geta action causes particularized and dis-
tinct harm to him-it would still be difficult or that plaintiff to satisfy the remain-
ing two elements of Article III standing-the traceability and redressibility require-
ments. Given the myriad components of any budget, most plaintiffs would be unable
to show that the putatively illegal conduct-the unbalancing of the budget or the



breaking of the debt ceiling-was "caused" by, and hence is fairly traceable to, the
particular spending measure that has allegedly harmed them. Moreover, a plaintiff
would be hard put to demonstrate redressibility because the political branches
would have numerous ways to achieve compliance with the Amendment-other than
by eliminating the specific measure harnming the plaintiff. There would thus be no
legitimate basis for a court to single out and strike down the specific spending meas-
ure to which the plaintiff objects.

I should for a moment address the case of Flast v. Cohen, 392 U.S. 83 (1968),
where the Supreme Court, 27 years ago, allowed a taxpayer to mount an Establish-
ment Clause challenge against federal aid to parochial schools. is the only instance
where the Court has departed from its rigorous restriction on taxpayer standing.
Flast plainly has no application to the present context and would not authorize gen-
eral taxpayer standing to seek judicial enforcement of the Balanced Budget Amend-
ment. First, the Court has never identified any constitutional restriction on the pow-
ers of Congress other than the Establishment Clause that might support an excep-
tion to the general prohibition on taxpayer standing. Moreover, by its terms, Flast
is limited to cases challenging congressional action taken under its taxing-and-
spending power (Art. I, Sec. 8, Cl. 1 of the Constitution) when the expenditure of
tax revenue is made for an illicit purpose. In contrast, sections 1 and 6 of the Bal-
anced Budget Amendment limit Congress' owing power (a separate power, enumer-
ated in Art. I, Sec. 8, Cl. 2) and contain no restriction on the purposes of congres-
sional expenditures. The Court has expressly declined to extend Flast beyond the
exercise of Congress' power under Art. 1, Sec. 8, Cl. 1 to other fiscal provisions. See,
e.g., Valley Forge Christian College, 454 U.S. at 480. And finally, in subsequent
cases, the Supreme Court has consistently reaffirmed the need for all plaintiffs to
demonstrate particularized injury, thus casting doubt on the continued vitality of
Flast. I cannot see the Court resurrecting and extending Flast in the context of the
Balanced Budget Amendment.

There remains the question whether, by virtue of their office, Members of Con-
gress can establish standing where a private citizen could not. The Supreme Court
has never recognized congret .ional standing, and forceful arguments have been ad-
vanced against it. See Barnes v. Kline, 759 F.2d 21, 41-51 (D.C. Cir. 1985) (Bork,
J., dissenting), vacated as moot sub nom. Burke v. Barnes, 479 U.S. 361 (1987).
Those lower courts that have allowed congressional standing have limited it in ways
that would greatly restrict its use in efforts to enforce the Balanced Budget Amend-
ment. First, Members must demonstrate that they have suffered injury in fact by
dilution or nullification of their congressional voting power. In addition, Members
must still satisfy the other requirements of Article III standing, including the
traceability and redressibility requirements. And finally, under the doctrine of equi-
table discretion," recognized by the D.C. Circuit, Members must show that substan-
tial relief could not otherwise be obtained from fellow legislators through the enact-
ment, repeal or amendment of a statute. See Melcher v. Federal Open Market
Comm., 836 F.2d 561, 563 (D.C. Cir. 1987).

Even if the legitimacy of congressional standing, in principle, were ultimately ac-
cepted by the Supreme Court, I would expect that doctrine would have narrow ap-
plication in the context of the Balanced Budget Amendment. Even if a circumstance
arose where a Member could meet the first two requirements, it seems that, absent
a serious and clear abuse, the equitable discretion doctrine would militate strongly
against allowing congressional standing. Such a case would not be like the Pocket
Veto cases where the Executive has allegedly "nullified" a Member's vote; here it
would be Congress itself that has taken the challenged action. If the doctrine of "eq-
uitable discretion" has any force, it should apply to limit judicial actions by indivi d-
ual Members who wish to challenge enforcement of the Congress' own budgetary de-
cisions, since the real grievance of the congressional plaintiffs in such a case would
be Lhe failure to persuade their fellow legislators of the correctness of their point
of view. See Moore v. United States House of Representatives, 733 F.2d 946, 956
(D.C. Cir. 1984), cert. denied, 469 U.S. 1106 (1985); Riegle v. Federal Open Market
Comm., 656 F.2d 873, 881 (D.C. Cir.), cert. denied, 454 U.S. 1082 (1981).

It is obvious from this discussion that I view Article III's standing requirement
as a principal safeguard again it undue judicial activism in this area. But I would
be the last to say that the stranding doctrine is an ironclad shield against judicial
activism. The doctrine is malleable and it has been manipulated by the courts in
the past. There is a clear tread, however, toward narrowing the parameters of con-
stitutional standing. See Lujan v. Defenders of Wildlife, supra; Valley Forge Chris-
tian College, supra. Furthermore, we can anticipate that the -ongressional budg-
etary process is not likely to be a field where the courts would be eager to stretch
the doctrine. The federal budget and the public debt limits do not typically implicate
sensitive individual rights, and thus there may be less temptation for courts to



apply the standing requirements more loosely. In addition, courts are not expert at
fathoming the ins and outs of budgetary arcana, and there is no reason to ink they
would be so inclined to enter that thicket as to manipulate standing principles to
do so. Neverthele&g, the possibility remains One way to minimize the risk of such
judicial activism is for Congress to take care in the wording of any particular stat-
utes that are enacted in implementing the Amendment so as not to give rise to
colorable claims of standing or private rights of action.

Before moving on, I should also point out for the Committee one area that I be-
lieve does hold some potential for mischief and that Congress may wish to address.
That is the area of state court review. The constraints of Article III do not, of
course, apply to state courts, which are courts of general jurisdiction. State courts
are not bound by 'the "case or controversy" requirement, even when deciding issues
of federal law, including the interpretation of the Federal Constitution. Asarco, Inc.,
490 U.S. at 617. Accordingly, it is possible that a state court could entertain a chal-
lenge to a federal statute under the Balanced Budget Amendment despite the fact
that the plaintiffs would not satisfy the requirements for standing in federal court.
Absent an applicable provision in federal law for exclusive jurisdiction in the federal
courts, the state court in such a circumstance would have the authority to render
a binding legal judgment. Ibid. The only avenue for federal review we'ald be by cer-
tiorari to the Supreme Court, which has held that it may exercise it-- discretionary
jurisdiction in such cases "if the judgment of the state court causes direct, specific,
and concrete injury to the parties who petition for . . . review, where the req-
uisites of a case or controversy are also met." Id. at 623-24.

To avoid the possibility that a federal statute or the federal budgetary process it-
self might be entangled in such a state court challenge, I would suggest that Con-
gress include a provision for exclusive federal jurisdiction in any implementing legis-
lation enacted pursuant to section 8 of the Amendment. Such a provision should be
carefully worded so as not to create inadvertently any implied right of judicial re-
view in federal court and so as not to affect any of the otherwise applicable limita-
tions on justiciability discussed in this statement.

II1. JUDICIAL DEFERENCE

Let me now turn to the second factor that will constrain judicial overreaching. In
those cases where standing is established and the court proceeds to review the mer-
its of a claim under the Balanced Budget Amendment, there is no reason to believe
that the court would readily second-guess decisions made by the political branches.
On the contrary, following long-established doctrine, as well as the Amendment's
own explicit dictates, a reviewing court is likely to accord the utmost deference to
the choices made by Congress in carrying out its responsibilities under the Amend-
ment.

This judicial deference would be strongest in cases challenging the implementing
mechanisms adopted by Congress. The Balanced Budget Amendment, in essence,
mandates certain results (balanced budgets and capped debt), and section 8 requires
Congress to put in place mechanisms to achieve those results. It is well-established
that where the Constitution requires a certain "end," Congress will be given the
widest latitude in selecting "means" to achieve that end. Thus, for example, the
courts have accorded broad deference to Congress in its selection of appropriate en-
forcement mechanisms under section 5 of the Fourteenth Amendment. See Katzen-
bach v. Morgan, 384 U.S. 641 (1966). And in the context of the apportionment proc-
ess, where the Constitution mandates in fairly precise terms that Representatives
shall be apportioned among the several States "according to their respective Num-
bers" (Art. 1, Sec. 2, Cl. 3), the Supreme Court has deferred to Congress' choice of
the method for apportionment, even though a State adversely affected could dem-
onstrate that another method might yield a more accurate result. See U.S. Dep't of
Commerce v. Montana, 112 S. Ct. 1415, 1429 (1992).

The need for deference would be even more compelling in cases under the Bal-
anced Budget Amendment, since the language of the Amendment explicitly confers
on Congress, in mandatory terms, the responsibility for implementing the Amend-
ment. Unless the implementing and enforcement provisions adopted by Congress
are plainly incompatible with the Amendment, it is unlikely a court would sub.
stitute its 'judgment for choices made by Congress.

Even in challenges to specific budgetary actions-for example, a claim that a par-
ticular spending measure threatens to unbalance the budget--the courts would tend
to defer to the judgments of the political branches, except where a constitutional vio-
lation is clear. Not only do courts stare with the general presumption that Congress
has acted constitutionally, see Pension Benefit Guaranty Corp. v. R.A. Gray & Co.,
467 U.S. 717, 729 (1984), but that general rule of deference is substantially rein-



forced by the Amendment's explicit assignment of implementation responsibility to
Congress in section 8. This implementation responsibility will inherently involve
discretionary and expert judgments. It is precisely when reviewing these kinds of
technical fiscal issues-matters uniquely within the province and expertise of the
political branches-where the courts are most inclined to defer to the sound judg-
ment of the Congress and the Executive.

In sum, then, even where the courts reach the merits of a claim under the Bal-
anced Budget Amendment, we are far more likely to see deference to Congress than
heavy-handed second-guessing by the courts. This is not to say that courts, will ig-
nore clear instances of abuse; however, it is precisely in such cases-in which the
violations are not arguable but palpable-where judicial intervention is most appro-
priate.

IV. LIMITATIONS ON JUDICIAL REMEDIES

For the reasons outlined above, I am confident the courts will entertain very few
suits challenging congressional actions under the Balanced Budget Amendment, and
that, when and if they do, the courts will be inclined to defer to the judgments of
Congress and the Executive in the budget area. Assuming, however, that a court
might entertain such a suit and might declare a particular budgetary action uncon-
stitutional as a violation of the Amendment, there are still further judicial con.
straints making it unlikely a court will order intrusive remedies in such a case. As
I see it, these constraints fall into two categories: prudential considerations that will
limit a court's exercise of its remedial powers and limitations created by section 8
of the Amendment itself.

First, courts are appropriately ,A ary of becoming too deeply involved in super-
intending decisions and processes that are essentially legislative in character, and
for that reason, any court-most certainly the Supreme Court-will hesitate to im-
pose remedies that could embroil it in the supervision of the budgetary process. In-
deed, in the context of the Balanced Budget Amendment, the choice of any specific
remedy-for example, an order specifying a particular adjustment of expenditures
to bring the federal budget back into compliance with the Amendment-would in-
variably require the court to displace Congress by making a policy decision that is
inherently legislative and therefore inappropriate for the courts. I believe it far more
likely that a court faced with a violation of the Amendment would take the lei in.
trusive route of simply declaring the particular action at issue unconstitutional and
leaving it to Congress to choose the appropriate remedy.

There are plenty of cases in which the Supreme Court has followed this route.
For example, in Buckley v. Valeo, 424 U.S. 1 (1976), the Court declared the composi-
tion of the Federal Election Commission unconstitutional as a violation of the Ap-
pointments Clause, but stayed the Court's judgment to "afford Congress an oppor-
tunity to reconstitute the Commission by law or to adopt other valid enforcement
mechanisms" that would remedy the violation. Id. at 143. And recently, in Harper
v. Virginia Dept. of Taxation, 113 S. Ct. 2510 (1993), where the Court retroactively
invalidated a discriminatory tax that had been levied by Virginia, the Court refused
to order a refund of the amounts improperly collected and held instead that the
fashioning of an appropriate remedy was properly left to state authorities. See id.
at 2519-20.

Even in cases where there has been a proven violation of the Fourteenth Amend-
ment, the Court has required the same respect for a legislature's ability to devise
remedies involving the exercise of the legislature's taxing authority. In Missouri v.
Jenkins, 495 U.S. 33 (1990), the Court confirmed that "the imposition of a tax in-
crease by a federal court," even as a remedy for racial segregation by a state school
district, must be "an extraordinary event." Id. at 51. "In assuming for itself the fun-
damental and delicate power of taxation," the Court held, "the District Court not
only intruded on local authority but circumvented it altogether. Before taking such
a drastic step the District Court was obliged to assure itself that no permissible al-
ternative would have accomplished the required task." Ibid. According to the Court
"the very complexity of the problems of financing and managing a . . . public
school system suggests that . . . the legislature s efforts to tackle the problems
should be entitled to respect" arid that "local officials should at least have the oppor-
tunity to devise their own solutions to these problems." Id. at 52 (internal quotation
marks removed). The Court in Jenkins upheld the district courts power to order a
local school district to levy its own taxes because such a levy was the only means
by which the school district could raise funds adequate to comply with the courts
desegregation order. See id. at 55--68. That could never be the case with any poten-
tial violation of the Balanced Budget Amendment, which imposes limitations on def-
icit spending and the public debt, rather than an obligation to raise revenues. There
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will always be a myriad of policy choices available ta Congress for avoiding infringe-
ment of the debt cap and balanced budget requirement.

Jenkins is also readily distinguishable from the context of the Balanced Budget
Amendment on the ground that Jenkins did not involve "an instance of one branch
of the Federal Government invading the province of another," but instead involved
a court order "that brings the weight of federal authority upon a local government
and a State." Id. at 67 (Kennedy, J., concurring in part and concurring in the judg-
ment). The distinction is critical because under Article I, Section 1, "Ill legislative
Powers" granted under the Federal Constitution are vested in Congress, and the
enumeration of legislative powers begins by providing that 'Ithe Congress shall
have Power To lay and collect Taxes" (Art. I, Sec. 8, C. 1). Based on these provi-
sions, the Court has stated that taxationin is a legislative function, and Congress

is the sole organ for levying taxes." National Cable Television Ass'n v. United
States, 415 US. 336, 340 (1974). See Missouri v. Jenkins, 495 U.S. at 67 (Kennedy,
J.).

A second source of limitations on the courts' exercise of their remedial powers is
found in the Amendment itself. Under section 8, which provides that "Congress
shall enforce and implement this Article by appropriate legislation," Congress will
have the authority to adopt remedies for any purported violation of the Amendment.
Congress, for example, could provide for correcting a threatened budget imbalance
or overspending through sequestration, rescission or other devices. In addition, sec-
tion 8 logically gives Congress the power to limit the types of remedies that might
be ordered by a court. This power is consistent with Article III, delegation of author-
ityto Congress to define and limit the jurisdiction of the federal courts, and would
allow Congress, for example, to deny courts the ability to order injunctive relief for
violations of the Amendment. Congress has adopted such limitations in other con-
texts. See e.g., Norris-LaGuardia Act, 29 U.S.C. 101-115 (prohibiting courts from en-
tering injunctions in labor disputes); Federal Anti-Injunction Act, 28 U.S.C. § 2283
(prohibiting federal courts from enjoining state court proceedings); Tax Injunction
Act, 26 U.S.C. § 7421(a) (prohibiting suits to restrain the assessment or collection
of taxes).

These powers given to Congress will compound the courts' self-imposed prudential
concerns, with the result that the courts will be even more hesitant to order intru-
sive remedies for ostensible violations of the Amendment. Courts regularly defer to
remedies that have been crafted by Congress. This deference is shown even in cases
involving the vindication of individual rights. Te Supreme Court, for example, has
held that Congress may adopt procedures limiting the remedies available in so-
called Bivens actions, which are actions brought against federal officials for the vio-
lation of an individual's constitutional rights. See Bush v. Lucas, 462 U.S. 367, 388-
90 (1983) (no Bivens remedy for violation of federal employee's First Amendment
rights where Congress has provided remedial procedures under civil service laws).
Similarly, in devising a judge-made remedy for violations of the Fifth Amendment
privilege against self-incrimination in Miranca v. Arizona, 384 U.S. 436 (1966), the
Court recognized that "Congress and the States are free to develop their own safe-
guards" to redress violations of the privilege and that such alternative remedies
would be respected by the courts. See id. at 490. Moreover, even if Congress does
not exercise the authority granted to it uneer section 8, the courts will undoubtedly
be aware of Congress' ability to limit the relief that courts may grant, and this
awareness in and-of itself will likely check any tendency on the part of the courts
to develop their own creative remedies for violations of the balanced budget require-
ment.

V. TIlE AMENDMENT'S EFFICACY

Some have suggested that the federal courts' limited role in enforcing the Bal-
anced Budget Amendment makes the Amendment a "paper tiger." Their premise is
that, unless the courts are there to coerce compliance at every turn, the political
branches will flout their constitutional responsibilities. These critics do not argue
for a greater role for the courts so much as they ciismiss the Amendment as a feck-
less exercise. In my view, this critique is mistaken: it is based on a distorted view
of the Constitution and ignores the practical experience of over two centuries.

First, of course, the point is not that the courts will never be there; it is that we
need not fear an avalanche of litigation, with the courts regularly reviewing fiscal
decisions and effectively usurping the proper functions of the political branches.
Where the judicial power can properly be invoked, it will most likely be reserved
to address serious and clear cut violations.

More importantly, Members of Congress and Presidents seek to conform their ac-
tions to constitutional norms, not because of external threats of judicial coercion, but



primarily because of their own fidelity to constitutional principles. After all, it is not
only judges who must take an oath of allegiance to the Constitution. Just as the
vast majority of citizens obey the law because they want to-not because they fear
the police-so too those who serve in the political branches feel constrained by con-
stitutional requirements and strive to obey them, whether backed by judicial sanc-
tion or not. Congress, for example, has dutifully provided for a census every ten
years since the 1790's, as required by the Constitution, without court order. Even
in an area as unreviewable and murky as the War Powers, the political branches
strive to comply with constitutional norms. And the Senate has always administered
responsibly its sole _power to try cases of impeachment, without allowing such trials
to degenerate into Kangaroo courts, even though the exercise of that power is not
subject to the check of judicial review. See Nixon v. United States, 113 S. Ct. 732
(1993). As Judge Williams put it in the Nixon case:

If the Senate should ever be ready to abdicate its responsibilities to
schoolchildren, or, moved by Caligula's appointment of his horse as senator,
to an elephant from the National Zoo, the republic will have sunk to depths
from which no court could rescue it. And if the senators try to ignore the
clear requirement of a two-thirds vote for conviction, they will have to con-
tend with public outrage that will ultimately impose its sanction at the bal-
lot box. Absent judicial review, the Senate takes sole responsibility for its
impeachment procedures as a full-fledged constitutional actor, just as the
framers intended. (Nixon v. United States, 938 F.2d 239, 246 (D.C. Cir.
1991) (footnote omitted), af/'d, 113 S. Ct. 732 (1993).)

For over 200 years day after day, the business of government has gone forward
in prescribed channels, with judicial enforcement the exception, not the rule. The
Balanced Budget Amendment will be effective without judges hovering at Congress'
elbow; the Congress will carry it out and it will achieve its intended results.

Finally, we can rest assured that the Amendment will be policed through the most
effective enforcement mechanism of all--the watchfulness and wrath of the Amer-
ican people. Cf United States v. Richardson, 418 U.S. 166, 179 (1974):

In a very real sense, the absence of any particular individual or class to
litigate [claims for violation of the Statements and Accounts Clause, Art. I,
Sec. 9, Cl. 7] gives support to the argument that the subject matter is com-
mitted to the surveillance of Congress, and ultimately to the political proc-
ess. Any other conclusion would mean that the Founding Fathers intended
to set up something in the nature of an Athenian democracy or a New Eng-
land town meeting to oversee the conduct of the National Government by
means of lawsuits in federal courts. . . . [T]hat the Constitution does
not afford a judicial remedy-does not, of course, completely disable the citi-
zen who is not satisfied with the "ground rules" established by the Congress
for reporting expenditures of the Executive Branch. Lack of standing within
the narrow confines of Art. III in jurisdiction does not impair the right to
assert his views in the political forum or at the polls.

The requirements of the Balanced Budget Amendment are not like those of the
Appointments Clause or the Emoluments Clause, which could be violated with vir-
tually no political fallout. Rather, they touch upon one of the core political concerns
of the people. Does anyone seriously maintain that Congress could thumb its nose
at a constitutional balanced budget requirment with impunity? Or play fast-and.
loose with it and escape political retribution? It is precisely in areas like this, where
the political check is so potent, that we can safely trust in its efficacy.

Thank you, Mr. Chairman.

Mr. HYDE. Thank you very much, Mr. Barr.
Dr. Niskanen.

STATEMENT OF WILLIAM A. NISKANEN, CHAIRMAN, THE CATO

INSTITUTE
Mr. NISKANEN. Mr. Chairman and members of the committee,

may I make three points in my remarks. First, I strongly support
the objectives of the contract version of the amendment, including
the three-fifths vote for both an increase in the public debt and for
an increase in taxes. Moreover, I have supported such an amend-
ment over the very long period of time in which there was a rea-



sonable expectation that a Democratic majority of Congress would
choose the means by which the amendment would be implemented.
So I would be comfortable with the outcomes, not necessarily in
every detail but in general, whether Congress is controlled by the
Democrats or by the Republicans.

Second, for all of my longstanding endorsement of a constitu-
tional amendment with these general provisions, I have several se-
vere technical reservations about the language of the contract ver-
sion of the amendment. Let me briefly summarize those.

First, sections 1 and 2 are expressed in terms of estimates or
forecasts of outlays and receipts. That puts an extraordinary
amount of responsibility on people much like myself in CBO and
in the Joint Committee on Taxes to resolve the uncertainties, and
it also in effect delegates to employees of Congress the decisions as
to whether a supermajority vote is required on these two matters.
That is a situation that is an invitation to controversy and is a
wholly unnecessary way to express the amendment.

Second, the amendment does not include a protection against un-
funded mandates. In addition to the merits of the case or protec-
tion against unfunded mandates, my own judgment is that some
protection is a necessary condition for the amendment to be ratified
by three-fourths of the States.

My own judgment is that the worst possible outcome is for Con-
gress to report out a weak version of the amendment to get Con-
gress off the hook of the generally broad popular support for such
an amendment, and then have it die in the States for failure to ad-
dress the particular concerns of State and local governments.

Third, the amendment does not constrain Congress from approv-
ing measures that would lead to a deficit or increased receipts in
the subsequent fiscal year. The special vote required is only specific
to the immediate fiscal year, but Congress, of course, takes many
actions that would affect the deficit and taxes in subsequent years.

In addition, the section 1 provision requires that actual outlays
be constrained to the forecasted outlays. In a recession that would
require cutting a variety of discretionary programs to offset the
automatic increase in entitlement outlays.

Last, the amendment in the contract version is extraordinarily
wordy. It has several redundant sections and several sections that
I think can be eliminated entirely.

In summary I strongly support the objectives of the proposed
amendment, but I urge the committee to consider an alternate
model addressed to our shared objectives. I have prepared such an
alternate model. I have been working on these matters for roughly
20 years and have been an advisor to all of the amendments that
have been brought to Congress in that period of time. Let me read
my particular proposal very quickly. It totals 125 words and ad-
dresses the several problems that I have mentioned and that of
several other members of the panel.

Section 1, Congress may not increase the limit on the public debt
of the United States without the approval of three-fifths of the
Members of each House. That is in effect section 6 of the contract
version. As Mr. Barr expressed, it is the one solid enforcement
mechanism that is independent of estimates in this whole process.



Section 2, Congress may not levy a new tax or increase the rate
or base of an existing tax withoutLthe approval of three-fifths of the
Members of each House. That again abstracts from any problems
of estimating whether a particular tax bill increases receipts. It
also provides an extraordinary stability to the structure of the Tax
Code that would reduce the amount of rent-seeking -nd rent-de-
fending activities that is characteristic of most tax legislation.

Section 3, State and local governments must be compensated for
the necessary additional costs of any new Federal mandate specific
to these governments. In the absence of such compensation, State
and local governments need not implement such mandates. That
protects State and local governments from the necessary additional
costs of new Federal mandates that are specific to such govern-
ments. At the same time, it protects the Federal Treasury in sev-
eral ways. It applies only to new mandates. The costs that must
be reimbursed are only the necessary additional costs of meeting
the mandate, not whatever the State government charges for it.
And third, it is specific to mandates that are for State and local
governments, not for laws of general application.

Section 4, sections 1 through 3 of the article shall be suspended
in any fiscal year during which a declaration of war is in effect. I
am strongly in opposition to the idea that one may declare an
emergency by majority in a way that would suspend a constitu-
tional supermajority.

Section 5, this article shall be effective beginning in the second
fiscal year after ratification.

One hundred twenty-five words, consistent with the crisp and
majestic language of most of our Constitution and its amendments.
I think it addresses the major concerns of those who have sup-
ported these types of measures over the many years.

Thank you.
[The prepared statement of Mr. Niskanen follows:]

PREPARED STATEMENT OF WILLIAM A. NISKANEN, CHAIRMAN, TIE CATO INSTITUTE

Mr. Chairman and members of the committee, you face a rare opportunity to draft
and approve a major change in the federal fiscal constitution. I have worked to pro-
mote this opportunity for over 20 years as a founder of the National Tax Limitation
Committee, a member of the committee that drafted Proposition I in California, the
chairman of the committee that drafted the Headlee amendment in Michigan, and
as an adviser and supporter of each of the proposed federal amendments considered
by Congress beginning in 1982.

At previous hearings on the pro posed amendments, most of my testimony devel-
oped the case for new fiscal rules. For the first time, that no longer seems necessary.
Public opinion polls have long indicated more than 75 percent support for a bal-
anced budget amendment. The legislatures of more than 30 states ave endorsed
a resolution requesting Congress to approve a balanced budget/tax limitation
amendment and authorizing a constitutional convention to draft such an amend-
ment if Congress fails to act. More than two-thirds of the Senate approved a pro-
posed amendment with strong provisions on federal deficits, taxes, and new uncom-
pensated mandates in 1982. A similar amendment with a stronger balanced budget
rule, a weaker tax rule, and no mandate provision failed to pass the House by only
seven votes in 1990. For the first time in 40 years, Republicans now have a majority
in both the House and the Senate. The Contract with America commits the House
to a balanced budget/tax limitation amendment as its first order of business. And
most of the governors would support the amendment if it includes a ban on new
uncompensated mandates.

A longer paper that summarizes the case for new fiscal rules has been submitted
for the record. My testimony today addresses the issues affecting the language of
the proposed amendment.



THE CONTRACT PROPOSAL

My first comments are specific to the amendment proposed in the Contract, a ver-
sion similar to that proposed b Representatives Barton and Tauzin last year.

1) Section 1 requires a tZree-fifths vote to approve a budget for the next fiscal
year in which estimated outlays are higher than estimated receipts. Section 2
requires a three-fifths vote to approve any bill that would increase estimated
receipts, presumably in the next fiscal year. These two primary substantive pro-
visions would create several problems:

These provision, in effect, would delegate an extraordinary authority to
force a supermajority to those responsible for preparing the estimates of
total outlays and receipts. At best, such estimates are subject to some
unresolvable uncertainty, and the authority to force a super majority vote
would increase-the controversy about these estimates.

These provisions would not constrain Congress from approving measures
that woufd lead to a deficit or increased receipts in a subsequent fiscal year.

The Section 1 provision that actual outlays not exceed estimated outlays
would require reducing some discretionary outlays to offset the increase in
entitlement outlays during a recession.

2) Sections 1 and 6 are redundant. There is no apparent reason to require
a supermajority vote on both an expected deficit and on an increase in the debt
limit.

3) Sections 3, 5, 7, and 8 are unnecessary. Sections 3 and 5 can be imple-
mented by statute. Section 7 does not add to the rule that any member can
force a roll call vote. Section 8 is probably inconsistent with the separation of
powers.

4) Section 4 is unduly complicated, an invitation to abuse, and a self-con-
tradiction. A declaration of war should automatically waive the substantive pro-
visions. Congress should not be able to waive these provisions on a mere emer-
gency resolution. And if "Congress may waive the provisions of this Article,"

is would also waive this waiver provision.
5) This proposed amendment does not provide any protection of state and

local governments against new unfunded mandates. In addition to the merits
of the case, some mandate protection is almost surely necessary for the amend-
ment to be ratified.

6) Finally, the proposed amendment is unduly long and quite inconsistent
with the crisp and majestic language that is characteristic of the Constitution
and existing amendments. In summary, I strongly support the objectives of the
proposed amendment. For the above reasons, however, I urge this committee to
consider an alternative model addressed to our shared objectives.

A PROPOSED "FISCAL RESPONSIBILITY" AMENDMENT

The arithmetic of the federal budget indicates that two new fiscal rules would be
sufficient to address the concerns about total spending and the deficit: total outlays
minus total receipts equals the deficit, which in turn equals the increase in the pub-
lic debt. Rules that limit any two of these variables also limit the others. The con-
siderations that bear on the design of a proposed amendment include the choice of
which two variables to limit, whether the limits should be on the expected or actual
levels of these variables, and the voting rule required for changing the limits. And
one additional rule, of course, would be necessary to address uncompensated man-
dates.

The most efficient way to summarize the issues that bear on the choice of these
rules is to start with my preferred version of a fiscal amendment and then to ex-
plain my reasons for choosing the specific proposed rules. I have been involved in
the design of proposed fiscal amendments (a few of which have been approved) for
over 20 years, and the following proposed amendment reflects this experience and
some evolution of my views. This proposal also reflects my reverence for constitu-
tional language. The first five words of the First Amendment, I suggest, are among
the most beautiful phrases in the English language: "Congress stiall make no
law. . ..

THE FISCAL RESPONSIBILITY AMENDMENT

Section 1. Congress may not increase the limit on the public debt of the United
States without the approval of three-fifths of the members of each House.

Section 2. Congress nay not levy a new tax or increase the rate or base of an
existing tax without the approval of three-fifths of the members of each House.



Section 3. State and local governments must be compensated for the necessary ad-
ditional costs of any new federal mandates specific to these governments. In the ab-
sence of such compensation, state and local governments need not implement such
mandates.

Section 4. Sections 1 through 3 of this Article shall be suspended in any fiscal
year during which a declaration of war is in effect.

Section 5. This Article shall be effective beginning in the second fiscal year after
ratification.

The primary consideration that leads me to prefer a focus on debt totals and in-
creases in tax rates is to avoid the problems of a direct vote on the budget totals.
Congress does not (and should not) vote to approve the actual levels of total outlays,
receipts, and the deficit, because each of these variables is subject to both esti-
mation errors and forecast errors. Since 1976, based on the Congressional Budget
Act of 1974, Congress has voted to approve a budget resolution establishing target
levels of total outlays receipts, and the deficit and the allocation of outlays among
the major programs. This resolution, however, has no force of law and has not been
sufficient to constrain the growth of the budget totals. Requiring a supermajority
rule to approve the budget resolution would only increase the controversies about
possible biases of the forecast of outlays and receipts. My preference is to focus the
supermajority votes on two types of bills that Congress has addressed since the
dawn of the Republic: the bill to authorize an increase in the limit on the public
debt and on any bill to increase any tax. These rules are substantially invariant to
changes in budget accounting and national income accounting, avoiding the problem
of other more formulate versions of these rules.

A firmer limit on the public debt would constrain annual deficits without requir-
ing either an estimated or actual balance of outlays and receipts in any fiscal year.
Moreover, this approach would ease the problems of transition from the current
large deficit to an expected balance; prior to the effective date of the amendment,
Congress could set a limit on the public debt that would permit a transition to an
expected balance over a period of years. At such time that an expected balance is
in prospect, the limit on the public debt should be set to permit borrowing to finance
the unexpected increase in outlays and decline in receipts that has been characteris-
tic of U.S. recessions. There is a legitimate concern that a limit on the public debt
would be "gamed" by declaring some types of borrowing to be outside the limit or
by forcing an increase in the limit to avoid an outlay reduction or tax increase dur-
ing a recession, but this problem seems smaller than our current deficit problem.

My proposed tax limit would require a supermajority vote to increase any tax,
which would avoid the controversies about whether a specific tax change or set of
tax changes would increase total receipts. Of course, the federal tax code is far from
perfect, and this proposed rule would also increase the vote required for a revenue-
neutral tax reform. This seems like a small price to pay, however, to reduce the con-
tinuous rent-seeking and rent-defending costs of a tax code that is subject to fre-
quent revision. This proposed limit would provide a much needed stability to the
structure of the tax code. My preference would be to include tariffs in this limit,
but not user fees. This limit would also be subject to some gaming, Primarily affect-
ing the definition of user fees, but again this problem should be relatively minor.

Although not explicit, the proposed super majority rules to increase the debt limit
or any tax is effectively three-fifths of each House plus the president. If the presi-
dent does not support these changes, of course, the Constitution already authorizes
the president to force a two-thirds rule on both issues. The amendment must use
the same supermajority rule for both the debt limit and taxes to avoid a bias in the
source of new financing.

The objective of the mandate rule, of course, is to prevent the federal government
from exploiting the state and local tax base for federal purposes. The specific word-
ing of the proposed rule is also chosen to prevent state and local governments from
exploiting the federal tax base. Compensation is required only for new mandates
after the effective date of the amendment. Compensation must cover only the nec-
essary additional costs of meeting a mandate, not whatever a state or local govern-
ment might spend for this general objective. And compensation is required only for
mandates that are specific to state and local governments, not for laws or regula-
tions of general application to which individuals and private organizations are also
subject. The proposed rule would be enforced primarily by allowing state and local
governments to not implement the mandate if the prescribed compensation is not
made.

The case for the last two sections of the proposed amendment is simpler. Any po-
tential aggressor should be warned that these limits would be suspended upon the
declaration of war; this would also increase the incentive to force a declaration of
war as a condition for authorizing a major military activity. And some lag between



ratification and the effective date of the amendment is necessary to permit the ad-
ministration and Congress to adjust to the new fiscal rules.

My thanks for your attention. You have a unique opportunity to put our fiscal
house in order. Now is the time for a new fiscal constitution. Do it right. Seize the
dayl

Mr. HYDE. Thank you, Dr. Niskanen.
Dr. Martin Anderson.

STATEMENT OF MARTIN ANDERSON, SENIOR FELLOW, THE
HOOVER INSTITUTION

Mr. ANDERSON. Thank you, Mr. Chairman. After I received your
invitation to testify, I reviewed my balanced budget amendment re-
search file, which I have been accumulating for the last 15 years,
and what struck me was the timelessness of the arguments on both
sides, many of which have been repeated here this morning.

For the better part of two decades the arguments for and against
have not changed. The only thing that is different is the size of our
national debt, the size of our annual interest payment, and the size
of the Federal deficit. The arguments and concerns on both sides
of this important issue have been crystal clear for many years.

The great benefit of a sound and balanced budget amendment in
the Constitution would be the sure and certain knowledge that
Congress would, without question, control the growth of spending
so that the Federal budget would be balanced within a reasonable
period of time and would keep it balanced from then on. If that
happened, there would be a sea change in business confidence as
more and more people came to believe and '.rust in the fiscal integ-
rity of our Government.

Just knowing that the taxpayers' money was going to be spent
carefully and that the budget was really going to be balanced I be-
lieve would have a powerful, positive impact and would be trans-
lated quickly into lower interest rates, more new jobs, less infla-
tion, and higher economic growth. Maybe the most interesting
question is why something so obviously good for our economy and
so politically popular with the American people has been stymied
for so long.

I think the arguments fall into two categories:
Category one, the amendment won't work. We are constantly

warned that such an amendment would be subject to easy evasion
by smart and crafty lawyers and accountants who would argue over
the meaning of words such as "outlay" and "budget," conjure up
false revenue and spending forecasts and, in short, use every sub-
terfuge known to undermine the intent of the amendment. I don't
believe it.

If there is any concern the opponents of a balanced budget
amendment have, it is the palpable fear that it would work only
too well. Perhaps what should be said to those who would argue
the amendment would be ineffective is, "OK, for argument's sake,
I will accept what you say, but seeing as it would not make any
difference, humor me and vote for it." The truth is that a constitu-
tional amendment requiring a balanced budget and limiting Fed-
eral spending would be fiscally powerful.

If the Constitution says that outlays should not exceed receipts,
everyone will know exactly what it means and all branches of gov-



ernment will respect that command with the same deference and
diligence accorded all other parts of the Constitution.

To argue otherwise has always seemed to me to be a slur on the
integrity of the American people and especially so on the integrity
of our elected and appointed Government officials. As a matter of
fact, would those who argue that such an amendment should not
be added to the Constitution because it could be easily cir-
cumvented have argued back in 1789 that it made no sense to add
a short paragraph that said "Congress shall make no law respect-
ing an establishment of religion or abridging the freedom of speech
or of the press or to petitio.i the Government for redress of griev-
ances?" I mean, after all, how does one define religion or freedom
of speech? What is the press? What does it mean to assemble
peacefully?

If the Founding Fathers had held the meaning of the constitu-
tional words in the same kind of contempt implied by many of the
opponents of a balanced budget amendment, perhaps today we
would not be petitioning our Government for a, "redress of griev-
ances," in fiscal matters.

Finally, category 2, the amendment will work. We are at the
same time constantly warned that such an amendment will work
all too well. Some seem to fear that any control of the growth of
spending will be entirely at the expense of social welfare programs.
Others seem just as convinced that spending restraint will come al-
most exclusively out of the national defense. Still others believe we
will see little in the way of spending control and lots in the way
of draconian tax increases to attempt to balance the budget.

Now, economically they cannot all be right at the same time, but
they are on to something. The often unspoken premise behind the
call for a balanced budget amendment is the cry from the people
in the wilderness outside the Washington beltway to limit Federal
spending. With a rare exception here and there, those who want
this budget balanced want it balanced by controlling and cutting
Federal spending, not by raising any tax rates.

That is why it is so important that the words of any balanced
budget amendment embody the idea of limiting Federal spending
as the only legitimate route to a balanced budget. There are few
who would even attempt to argue that the American tax burden is
too light. Since 1980 alone annual Federal tax revenues have in-
creased $837 billion--from $517 billion in fiscal year 1980 to
$1,354 billion in fiscal year 1995. From today until the end of this
century, Federal taxes are forecast to increase automatically by an
average of $80 billion a year.

The issue that permeates the whole question of a balanced budg-
et amendment is spending, not taxes, and the problem is that the
current rules of the economic political game make it virtually im-
possible to balance the budget. I would argue it is similar to the
old economic example of a half dozen people who go out to dinner
and beforehand agree to split the bill evenly among themselves re-
gardless of what any particular diner orders. Given that set of
rules, every dinner partner has a strong incentive to order the most
expensive dish on the menu even though the total bill would far
exceed what any one of them wishes to pay for dinner.



The solution is to change the rules. Let each person pay only for
what he or she orders or agree beforehand on the total amount that
could be ordered. That is precisely what a balanced budget amend-
ment would do: Change the rules.

Let me just close by saying that maybe the person who said it
best was a fellow named Ronald Reagan in his second inaugural
address. "We must act now to protect future generations from Gov-
ernment's desire to spend its citizens' money and tax them into ser-
vitude when the bills come due. Let us make it unconstitutional for
the Federal Government to spend more than the Federal Govern-
ment takes in."

Thank you.
[The prepared statement of Mr. Anderson follows:]

PREPARED STATEMENT OF MARTIN ANDERSON, SENIOR FELLOW, THE HOOVER
INSTITUTION

After I received your invitation to testify today I reviewed my balanced budget
amendment file-a three foot long file that I have been accumulating since the late
1970s, a file of analyses find writing, of articles and news clips, both pro and con.

What struck me was the timelessness of the arguments on both sides. For the bet-
ter part of two decades the arguments for and against have not changed. The only
thing that is different is the size of our national debt, the size of the annual interest
payment, and the size of the federal deficit.

The arguments and concerns on both sides of this important issue have been crys-
tal clear for many years.

The virtues of a balanced budget achieved by sensible spending control are not
seriously questioned. The certain prospects of just moving toward a balanced budget
as of a certain date would have an enormous psychological effect on our economy.

Economists have a difficult time incorporating uncertainty into the mathematical
forecasting models they build. And large and growing projected deficits hang like
a black cloud over investment decisions that individuals and businesses must make.
A lot of what passes for Keynesian economics today is not very good economics, but
on some things John Maynard Keynes was right on target. He emphasized in his
book, The General Theory of Employment Interest and Money that economic pros-
perity is excessively dependent on a political and social atmosphere which is conge-
nial to the average businessman." That was written sixty years ago and it is stillright.

The geat benefit of a sound balanced budget amendment in the Constitution
would bethe sure and certain knowledge that Congress would, without question,
control the growth of spending so that the federal budget would be balanced within
a reasonable period of time-and would keep it balanced from then on. There would
be a sea change in business confidence as more and more people came to believe
and trust in the fiscal integrity of our government.

Just knowing that the taxpayers' money was going to be spent carefully and that
the budget was really going to be balanced would have a powerful, positive impact
that would be translated quickly into lower interest rates, more new jobs, less infla-
tion, and higher economic growth.

Perhaps the most interesting question is why something so obviously good for our
economy and so politically popular with the American people has been stymied for
so long. The arguments against this mandate for fiscal responsibility seem to fall
into two categories:

1) It Won't Work. We are constantly warned that such an amendment would be
subject to easy evasion by smart and crafty lawyers and accountants who would
argue over the meaning of words such as outlay" and "budget," conjure up false
revenue and spending forecasts and, in short, use every subterfuge known to under-
mine the intent of the amendment.

I don't believe it.
If there is any concern the opponents of a balanced budget amendment have, it

is the palpable fear that it would work only too well. Perhaps what should be said
to those who argue that the amendment would be ineffective is: "O.K., for argu-
ment's sake, I'll accept what you say but, seeing as it would not make any dif-
ference, humor me and vote for it."

The truth is that a constitutional amendment requiring a balanced budget and
limiting federal spending would be fiscally powerful.



If the Constitution says that outlays should not exceed receipts everyone will
know exactly what it means and all branches of government wili respect that com-
mand with the same deference and diligence accorded all other parts of the Con-
stitution.

To argue otherwise has always seemed to me to be a slur on the integrity of the
American people, and especially so on the integrity of our elected and appointed gov-
ernment officials.

Would those who argue that such an amendment should not be added to the Con-
stitution because it could be easily circumvented have argued in 1789 that it made
no sense to add a short paragraph that said "Congress shall make no law respecting
an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people peaceable to assem-
ble, and to petition the government for redress of grievances?" After all, how does
one define 'religion," or "freedom of speech?" What is the "press?" What does it
mean to "assemble" peaceably?

If the Founding Fathers had held the meaning of Constitutional words in the
same kind of contempt implied by many of the opponents of a balanced budget
amendment perhaps today we would not be petitioning our government for a "r-
dress of grievances in fiscal matters.

(2) It Will Work. We are also-at the same time-constantly warned that a bal-
anced budget amendment will work all too well. Some seem to fear that any control
of the growth of spending will be entirely at the expense of social welfare programs.
Others seem just as convinced that spending restraint will- come almost exclusively
out of national defense. And still others believe we will see little in thr- way of
spending control and lots in the way of draconian tax increases to attempt to bal-
ance the budget. Economically they can't all be right, but they are on to something.

The often unspoken premise behind the call for a balanced budget amendment is
a cry from the people in the wilderness outside the Washington Beltway to limit
federal spending. With a rare exception here and there, those who want this budget
balanced want it balanced by controlling and cutting federal spending, not by rais-
in any tax rates.

That is why it is so important that the words of any balanced budget amendment
embody the idea of limiting spending as the only legitimate route to a balanced
budget.Tiere are few who would even attempt to argue that the American tax burden

is too light. Since 1980 alone, annual federal tax revenues have increased $837 bil-
lion-from $517 billion in FY 1980 to $1,354 billion in FY 1995. From today until
the end of this century federal taxes are forecast. to increase automatically by an
average of $80 billion a year.

Isn't an $80 billion tax increase every year, on top of a base of $1.35 trillion dol-
lars, enough?

Most Americans would probably say yes.
The issue that permeates the whole question of a balanced budget amendment is

spending, not taxes. Today our political institutions are unable to override the com-
bined political power of people with special economic interests, even though taking
the national point of view would benefit all. The current rules of the economic politi-
cal game make it virtually impossible. And that is exactly how many economic spe-
cial interest groups would like to keep it.

Today what we have is similar to the old economic example of a half dozen people
who go out to dinner and beforehand agree to split the bill evenly among themselves
regardless of what any particular person orders. Given that set of rules, every din-
ner partner has a strong incentive to order the most desirable, most expensive dish
on the menu--even though the total bill may far exceed what any one of them wish-
es to pay for dinner.

The solution is to change the rules. One possibility would be to have each person
pay for only what he or sbaiirdered. Another would be to agree beforehand on the
total amount that could e ordered. The result in each case would be a lower bill
for everyone. f

That is precisely what a balanced budget amendment would do: change the rules.
Perhaps Ronald Reagan said it best in his second Inaugural Address:

We must act not to protect future generations from government's desire
to spend its citizens' money and tax them into servitude when the bills
come due. Let us make it unconstitutional for the Federal Government to
spend more than the Federal Government takes in.

In summary, I can't think of anything that would do more to ensure the future
economic prosperity of this country than to add a few simple, clear words to our
Constitution t at would mandate fiscal responsibility.



Mr. HYDE. I thank the gentleman. Mr. Barr, you have to leave.
Of course, everybody has to leave fairly soon, but let me ask you
some questions about enforcement. What if the President doesn't
submit a balanced budget under section 3? What if Congress
doesn't adopt the statement of receipts and outlays prior to a fiscal
year as required in section 1, what happens? Who would enforce
those provisions? Would any citizen have standing? What are the
sanctions? Can taxpayers sue to force Congress or the President to
act?

Mr. BARR. I wouli say that it is very unlikely that a citizen
would be able to show standing to bring a lawsuit to enforce either
of those provisions because in both cases they have a generalized
grievance. Moreover, to the extent that they can show a specific im-
pact on them, then the other aspects of standing would not be es-
tablished because you would be unable to show how a specific ac-
tion by the court could redress the particular harm which they are
alleging. But I would like to make a broader point, which is section
1 really tries to set forth the process to be used through the course
of a fiscal year.

You start with a statement and under what conditions that state-
ment can be revised and so forth, culminating in the end of the fis-
cal year where things are supposed to be in balance or you have
a three-fifths vote specifying the deficit. One of my concerns about
this particular language in this resolution is that by specifying all
of the processes like that, it does suggest that there may be occa-
sions where deviations may trigger some kind of enforcement exter-
nal to the political branches.

That is why I think it is important to craft this from a legal
standpoint to state that the result that must be achieved is at the
end of the fiscal year and allow Congress tr, adopt the procedures
to get there, recognizing that they have broad discretion to do so,
they can rely on estimates to do so, and that that political process
is in play up until the end of the fiscal year.

It is only then that a violation of section 1 would occur, and at
that point to the extent someone could show standing, they would
be able to come in and get a declaratory j judgment from the court,
but that would not put the court in the position of trying to
micromanage the budget and make decisions that are best left to
the political branches.

Mr. HYDE. You raised a concern that a suit could be brought in
a State court to challenge the balanced budget amendment and
thus the Federal court standing requirements be circumvented.
Could Congress by statute preclude such State court jurisdiction or
would we nave to do this through specific language in the amend-
ment, and if so, could you suggest or submit language?

Mr. BARR. Yes, in my prepared statement I point out that under
our system State courts would have jurisdiction ordinarily, in the
absence of any direction from Congress, to adjudicate questions
under the Constitution. They are not bound by the same constric-
tions that Federal courts are in terms of standing and other limita-
tions, and so conceivably you could have a situation where State
courts got into the act and tried to intervene in the middle of the
budget process, and that could be protected against in statute, not
necessarily in the constitutional language itself. That could be pro-



tected against by Congress in the enforcement legislation and im-
plementing legislation providing for exclusive Federal jurisdiction,
which is done in many cases.

Mr. HYDE. Mr. Barr, I am unhappy with the word "receipts" in
the text. In 1990, this committee processed legislation that did be-
come law aimed at enhancing our ability to go to court and collect
debts. It was about Federal court remedies, garnishment, notice to
debtors and the rest. Wouldn't that be a bill to increase receipts
under H.J. Res. 1 requiring a three-fifths vote for passage?

Mr. BARR. My understanding is that it would be, I think that the
language should really go to increases in revenue rather than to in-
creases in receipts. For example, an effort by the IRS to clamp
down on people avoiding their taxes-that is, their established obli-
gations to pay taxes-to enhance receipts arguably would fall
under this provision, so I think that it should go to revenues rather
than to receipts.

Mr. HYDE. I thank you.
Dr. Niskanen, you and I may have an argument some time about

declaration of war because that is anachronistic. Nobody does it
anymore. We didn't do it in Vietnam because it would have brought
China and- Russia in and then we would have had to declare war
on China and Russia. It is a psychological barrier that just isn't
crossed anymore and therefore we could be in a state of danger,
facing a national security threat without wanting to declare war
and globalize this but needing the relief that the three-fifths vote
might bar. So that is my only problem with your position, and we
can talk about that later, and I thank you very much.

Mr. Canady.
Mr. CANADY. Thank you, Mr. Chairman.
Mr. Anderson, I would like to ask you for your analysis of the

argument that requiring a balanced budget every year will impose
excessive rigidity on the economy and that our goal should really
be a balanced budget over the long term, with surpluses in good
years and deficits in bad years. Could you comment on that par-
ticular line of argument that is used against the balanced budget
amendment proposal?

Mr. ANDERSON. Yes. I think the critical thing here is to divide
the short term from the long term. I think you can make an argu-
ment that, for example, some of the earlier proposals for a balanced
budget amendment have talked about a requirement to put forth
a proposal for the next year for a balanced budget amendment, for
a balanced budget, and it might exceed the deficit maybe by a
small amount, and you could fix that over a period of a year or two.

I think that the problem we have here is a s stemic one. If you
look at the last 20, 25 years, the problem is that the deficit gets
larger and larger. In fact, in the paper this morning there is a new
CBO analysis which analyzes what is likely to happen to the deficit
gi ven current law, and it shows it slowly accelerating to about $300
billion a year to the end of this century on up to $400 billion by
the year 2005. Now, given the normal caveat about the uncertainty
of all future estimates, this is the situation we are in.

Mr. CANADY. Now, what we are dealing with here in this amend-
ment is a limitation on the annual deficit and also a cap on the na-
tional debt. This does not involve a proposal, however, to eliminate



the national debt. Do you think we should extend our consideration
be ond what we see before us here? Should we have a national
debt of the size that we will have when this amendment goes into
effect?

Will that cause us long-term problems? Will this solve the prob-
lem by capping it at that level or do we need to go further and ac-
tually drawdown the debt or lower the national debt that will exist
at that time?

Mr. ANDERSON. Well, my personal predeliction would be some
day to have a zero national debt, but in the meantime, which may
be a very very Iong time, I think the very fact of passing a bal-
anced budget amendment, slowing the growth of the deficit, what
would happen is that I think that would translate into greater eco-
nomic growth. The actual critical problem of the Federal debt or
the Federal deficit is its size and relationship to our economy, and
if we can ensure steady powerful economic growth, the Federal
debt as a problem will get smaller and smaller every year. I think
that is the best, most effective way to do it.

Mr. CANADY. Now, you mentioned the critical question is the size
of the debt in relationship to our economy. Do you think there is
an optimum size for the national debt?

Mr. ANDERSON. Yes, zero.
Mr. CANADY. OK All right. Mr. Niskanen, would you like to com-

ment on that same question?
Mr. NISKANEN. It is not important to balance the budget every

year. In a situation in which expenditures are unusually high, such
as during a war or during an unusual capital building program or
when receipts are unusually low such as during a recession, a defi-
cit is an appropriate means to finance that difference.

The primary reason we allow a deficit is so that we don't have
to have high volatility in either spending programs or in tax rates,
and we should be in a position where we allow temporary deficits
during these special circumstances as long as the ratio of the debt
to our economy does not increase. That means that the primary
control should be on the debt and not on the annual deficit.

I am especially concerned about expressing the control in terms,
in effect of the congressional budget resolution. In effect you would
be delegating the deci.3ions as to whether that vote would be sub-
ject to a three-fifths vote or a majority vote to your employees in
the CBO and in the Joint Tax Committee, and that is not a viable
practice over a period of time.

Mr. CANADY. Well, I understand your concern about that particu-
lar section of the proposed amendment, but don't you really get
back to the heart of this amendment being section 6, where we
would place a permanent limit on the debt, and isn't that an effec-
tive answer to that concern?

Mr. NISKANEN. That is the most important section of the amend-
ment as it bears on the debt. It is not sufficient to address the
question of whether the powers of the Government can be ex-
panded by increased taxes.

The political philosophy behind this amendment is that an ex-
ansion of the fiscal powers of the Government should not be made
y the same voting rule as for routine legislation. And the fiscal

powers of the Government can be expanded by either a decision to



borrow more or a decision to tax more. And particularly since the
effective demise of the enumerated powers in the Constitution, it
is especially important to have a symmetric supermajority three-
fifths rule on expanding the fiscal powers of the Government by ei-
ther borrowing or by additional taxes.

Mr. CANADY. Of course, that is accomplished in this amendment
in section 2. Do you believe that section 2 would be sufficient to
accomplish that objective?

Mr. NISKANEN. Section 2, if it were expressed in terms of a vote
on any bill that increased tax rates or base, would be sufficient. I
worry about a situation when the vote is on a bill in which esti-
mated receipts are to increase, because I don't like the idea that
you would be subject to arguments about whether the estimate of
receipts is accurate or not.

I have been in that business long enough to recognize that there
is a very substantial unresolvable uncertainty about revenue fore-
casts or about spending forecasts. And I hate to see a prospect of
continuous arguments about the CBO forecast is whether we are
going to have a deficit or whether this particular tax bill is going
to increase receipts.

In addition, these measures do not prevent Congress from in-
creasing the deficit or taxes in a subsequent fiscal year by actions
they take in a particular fiscal year. That is another oversight of
the contract version of the amendment.

Mr. CANADY. So, on that particular point, would you suggest that
there have to be annual action to raise either the debt limit or-

Mr. NISKANEN. No, after Congress passes the amendment it
should set a debt limit with enough leverage to accommodate the
schedule by which they expect to move from the current 175 or so
billion dollar deficit to a balance by the end of some period. That
should be the buffer in the debt limit at any given time.

Mr. CANADY. Thank you very much. Thank you.
Mr. HYDE. The gentleman's time has expired.
The gentlelady from Colorado.
Mrs. SCHROEDER. Mr. Chairman, does this mean we will all get

10 minutes to ask questions? I thought the gentleman had 10 min-
utes.

Mr. HYDE. No, it was 5 minutes by the light up there.
Mrs. SCHROEDER. Mr. Chairman, I have several questions I want

to ask, and I would like to make a parliamentary inquiry before my
time starts counting. I do want to thank you very much for having
this group of witnesses, but I have been counting. We have been
in session a little over 2 hours. And if we count Mr. Barr's propos-
als too, we would have five different proposals really that we are
thinking about, plus if we read Mr. Schultz's, that would be six.

So I think it is showing-and I compliment you that it is showing
the diversity in here, but I worry that we are not going to have
enough time for our panel to ask questions. So the parliamentary
inquiry is how do we intend to proceed with this panel, vis-a-vis
many of us being able to ask questions on this side as we have lis-
tened to these five different ways of approaching this, plus we read
Mr. Schultz's which is the sixth?

Mr. HYDE. I appreciate that the gentlelady appreciates our dedi-
cation to diversity. We intend to let people have lunch at 12:30. Dr.



Rivlin is coming in at 2. I would ask any of our panel who wishes
to serve their country above and beyond the call of duty, if they
would wait and then Dr. Rivlin can go on at 2, and then we could
resume. Thereafter, if the gentlelady wants to prolong the hearing,
that is fine.

Mrs. SCHROEDER. Would there be any way that we could delay
lunch to 1?

Mr. HYDE. I suppose we could do that, if that is the will of the
subcommittee.

Mrs. SCLROEDER. I think that might be helpful and not break the
momentum.

Mr. HYi)E. Sure. Is this doable? Mr. Barr, are you able to stay
to 1?

Mr. BARR. Yes, Mr. Chairman.
Mr. HYDE. Thank you. I knew you had a problem. I wasn't sure.

Very well, we will stay to 1. The gentlelady is recognized for 5 min-
utes.

Mrs. SCHROEDER. Thank you, Mr. Chairman, and as I say, as I
have been listening, we have now from the variety of witnesses we
have had, lots of different proposals here.

Mr. Schultz is ill and could not be here. I think it is very unfor-
tunate because in reading his testimony, he has another whole
thing to say, and I think that is important we get it out front here.
He says on page 2, that the passage of this amendment would not
do one specific thing to bring the budget into balance. That has
been our point: that this amendment doesn't cut spending, only
Congresspeople can cut spending by voting against spending.

Is there anybody who would disagree with his statement there?
Mr. Anderson.

What one specific thing or two or three would this do if we pass
it?

I mean, how will the deficit look different if we pass it?
Mr. ANDERSON. I think it would put enormous moral suasion on

the Congress to move toward a balanced budget. If it is true what
Dr. Schultz says, that it wouldn't make any difference, I would re-
peat what I said earlier. OK. It won't make any difference, humor
me, pass it.

Mrs. SCHROEDER. But you know we have passed many things
like this in the past, Gramm-Rudman and all sorts of things tW
solve it, and the bottom line is that we still have to vote against
spending. I think we all want to have a full disclosure act. But
whatever we end up passing and I think you would agree with
that, Mr. Anderson, we would have to go and still implement it by
cutting spending.

Mr. ANDERSON. Absolutely.
Mrs. SCHROEDER. He goes on to say that voting for the amend-

ment without an accompanying piece of legislation containing a
strict bill of particulars as to how the budget is going to be bal-
anced, which would give you a whole lot more moral suasion, would
be just like the early prayer of Saint Augustine saying, Lord, make
me pure, chaste, and content, but not yet. And I think that is his
real concern, that we would be engaging in that prayer.



People keep saying, oh, we must pass this because it will force
Congress to do it. I think we can stipulate this is not going to en-
force it.

Mr. Barr, I would like to go to your legal expertise because I
think you pointed out that probably no one is going to have stand-
ing to sue on this and force it, Let me move, then, to the next issue
that the chairman brought up and that is the issue of declaration
of war versus imminent threat. That is a great concern to me.

I think the chairman makes a lot of sense, that declaration of
war is a very dangerous thing to throw around in the globe that
we live upon. If we then go to imminent threats, how broadly can
that get defined? Can that get- defined broadly to say that we could
deploy antiballistic missile systems, no matter what they cost? How
do we define what an imminent threat is legally?

Mr. BARR. I think that is essentially a political question under
this amendment that would be within the judgment of Congress to
determine what was a serious threat to the national-security.

Mrs. SCHROEDER. So nobody could really challenge it. We could
say almost anything was an imminent threat and spending could
go off the charts in the name of an imminent threat.

Mr. BARR. A military threat, imminent military threat.
Mrs. SCHROEDER. And because so much of that is classified, the

taxpayers are not really involved in that, I would think. That
would be kind of a Commander-in-Chief issue.

Mr. BARR. Well, it would be a congressional issue. Congress
would have to enact it.

Mrs. SCHROEDER. That is right, under article 1, I suppose that
is true. I also hear great concern about special interests, that peo-
ple are saying we have to do this because otherwise special inter-
ests keep us from being able to vote against spending.

Why will special interests not be able to do that if we pass this
-amendment?

Mr. BARR. Because the playing field is being changed. There is
greater protection to future generations being placed in the amend-
ment. That is why I really disagree with what Mr. Schultz sug-
gested in the excerpt you read. The issue here is that the public s
interest in protecting future generations from paying for our cur-
rent programs is a diffuse and general one. It doesn't have as
strong a-voice in the legislature as specific interests pressing for
their spending measures. That has been the history over the past
25 years.

And what this amendment does is it places a higher hurdle on
taking money from future generations to pay for our current pro-
grams and, therefore forces us to reach a broader level of consen-
sus before we do it, thereby creating a condition where cuts can be
made, where hard choices can be made.

So let me just complete my answer. To me, what we are doing
here is trying to level the playing field in the stadium before we
play the game. We are setting the rules that will apply and trying
to level the playing field. And people who come along and say let's
play the game first before we level the playing field are missing the
point. You can't have a fair game until the ruilcs are set.

Mrs. SCHROEDER. My point is if no one has standing to sue or
enforce it, you still never get there, because the political thing
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doesn't change. And that is what the polls show. The polls show
that once people understand what happens-I hear you saying spe-
cial interests are people, and the voters are going to be the same.

Mr. BARR. Well-you have to be able to increase the debt limit
and you need a three-fifths vote to do that. Otherwise spending
runs into a stone wall. Obviously, if you can muster three-fifths
support in both Houses and the President agrees, you can continue
to borrow.

Mr. HYDE. The gentlelady's time has expired. The gentleman
from South Carolina.

Mr. INGLIS. Thank you, Mr. Chairman.
Dr. Anderson, your presence here gives me a wonderful oppor-

tunity to do something that I would love to do, and that is to cor-
rect some of the revisionist history that seems to be written about
the administration you served.

Can you tell me-I think it relates to the balanced budget
amendment-the accusations are often- made that the Reagan tax
cuts created the deficit problem. Do you want to respond to that,
and particularly in connection with the balanced budget amend-
ment?

Mr. ANDERSON. Sure, and I will only take 60 seconds. We could
go on for a long time on that one. Probably the greatest secret in
the United States is that when Ronald Reagan proposed those tax
cuts in late 1980 we were looking at large increasing surpluses in
the Federal Government. I know it sounds like a fantasy, but they
went up to $182 billion a year.

In fact, there have been some studies that looked at this. My fa-
vorite is one done by the Urban Institute which went back and
pointed out very clearly that the vast bulk of the deficit that bur-
geoned in the 1980's was due to the fact that the economy went in
the tank in the early 1980's. It was the fact of the economic reces-
sion, not the cuts in tax rates.

In fact, if you go back and look at the actual numbers, every time
Ronald Reagan proposed a reduction in tax rates, he accounted for
it fully. There was a lot of nonsense written about if you have a
tax cut you would immediately make it back. That was always stat-
ed by the opponents. In fact, I think we very conservatively as-
sumed that every dollar of tax cut should make 17 cents back and
it actually turned out to be a little more than that.

I think the net result is that if you look at the policies of the
1980's they would have been a lot better if we had been more suc-
cessful in controlling spending. We were not. And let me close by
saying I remember a number of conversations with David Stock-
man after he would come back from the Hill and he would throw
up his hands and he would say, they just will not accept this kind
of spending control. And then he would add, it is not just the
Democrats, the Republicans are equally culpable.

Mr. INGLIS. Thank you. Mr. Niskanen, did you want to respond?
Mr. NISKANEN. Let me give you some perspective on this.
The Federal receipt share of GDP was slightly higher in fiscal

1989 than it was in fiscal 1979 so there was no general erosion of
the Federal tax base. The Federal noninterest outlay share of GDP
was slightly lower in 1989 than it was in 1979, so there was no
general expansion of the Federal spending share. What happened
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is that the Federal deficit was higher in 1989 than in 1979 because
it had been higher in the intermediate years. The only component
that drove it higher as a share of GDP was interest payment on
the debt that was accumulated in the early years. -

So the deficit in 1989 was primarily the fact that we brought in-
flation down very quickly, much more rapidly than any of us antici-
pated in the early 1980's, and that we had a weak economy
through about 1983. So the conclusion of the Urban Institute was
right in direction; we had a big deficit at the end of the period, 3
percent of the GDP, but primarily because we had a weak economy
in the early eighties.

Mr. INGLIS. Mr. Barr, you made an interesting observation. I like
your term, "the diffuse interest of the American people." One of the
most enjoyable things I do as a Member of Congress is what I call
a walking town meeting. I pick out a street and walk down it and
find out what America thinks.

The thing that I am always impressed by is that on those occa-
sions when I do that, nobody talks to me about spending more
money. The only people that talk to me about spending more
money are people who come visit me here in Washington or request
a visit in my district office. And I am convinced that if I didn't go
on those walking town meetings, I would spend 90 percent of my
time with 10 percent of the people and they are the 10 percent who
ask for more money.

As to your point about the specialized interest as opposed to the
diffuse interest of the American people, who after all are paying
the bills, they are not interested in the Government spending any
more money. They are not heard from because they do not schedule
appointments here in Washington, nor in the district offices. They
stay in the neighborhoods where they leave in the morning and
come home at night. They cut the grass and try to keep the kids
together and get them to school.

My question to you-after that long statement which was sort of
testimony and I don't have an opportunity to testify the enforce-
ment question is one that intrigues me. What you said about the
institutional investors and how they would respond to thia, would
you elaborate a little bit on that? I thought that the point about
the enforcement of the balanced budget amendment was interest-
in&r. BARR. Well, the United States in order to raise money, and

this happens even now under the current debt statute, and anyone
who has been in Washington, DC, during one of the fire drills that
goes on when we approach the statutory debt limit knows that it
is taken very seriously. Treasury starts shutting down programs
monitoring carefully the issuance of debt paper to the public. And
bond counsel and others involved in the process of issuing debt and
determining whether it is appropriate to invest in debt monitor
that situation very carefully. And I think under a constitutional
amendment, no one is going to invest in paper if there is any legal
question that it is enforceable.

Mr. INGLIS. Do you see that-I was a little bit confused about the
standing question that an individual taxpayer may have. Who
would have standing? I suppose a Member of Congress might have
standing? Would that be the case? Who do you think would have



standing?. Or do you see the primary mechanism of enforcement
being this impact on the institutional investors and the people who
won buy the paper?

Mr. BARR. In the real world, this is a self-enforcing provision,
which as I said, courts could disappear tomorrow an this thing
would still bite just as hard as it otherwise would. Now, if we ask
the academic question, what would actually happen if Congress ig-
nored the three-fifths requirement and the Treasury went out to
raise capital in excess of the debt limit, who would have standing?

I do not think that a private citizen would have standing. There
are arguments to be made that certain Members of Congress would
have standing because it has been a dilution of their vote. It is
questionable whether anyone would have standing. I think the ulti-
mate enforcement mechanism is first the practical reality of raising
the money; second, the political-the good faith of Congress and
congressional desire to carry out their obligations.

As I said, I don't know of an instance in history where there has
been a bare-faced effort to ignore a clear constitutional vote re-
quirement. And then third, the political check that would exist
clearly if Congress went out to raise money in violation of the Con-
stitution.

Mr. HYDE. We were a little late in getting the light on so the
gentleman's time has expired.

The gentleman from North Carolina.
Mr. WATT. Thank you, Mr. Chairman.
Mr. Barr, I raised on the floor last week when we were debating

the three-fifths requirement in the rules an issue regarding the
constitutionality of what was being done. And I am resigned to the
fact that if a constitutional amendment is passed that requires a
three-fifths vote for anything, that would, of course, make it con-
stitutional.

I am still concerned about the constitutionality of a rule which
basically, by majority vote, imposes a three-fifths requirement be-
cause it seems to me that that rule diminishes in some way the
value of a Member's vote.

Do you have an opinion about the constitutionality of the rule it-
self that was passed last week on this three-fifths majority-aside
from the policy justifications, political whatever, just the constitu-
tionality of it?

Mr. BARR. I haven't looked at that issue at all.
Mr. WATT. OK. You raised in your testimony the issue of who

would have standing to raise this question before the court if this
amendment were passed. And I used to think that standing was
pretty sacrosanct, too, until the redistricting litigation came along
and it happened to be my district in North Carolina that was the
subject of Shaw v. Reno.

None of the plaintiffs in this case ever alleged any personal harm
to themselves, yet the Supreme Court granted them standing to
pursue that litigation. Are you concerned that that movement in
the direction of relaxing the standards for standing might foretell
a similar kind of relaxation in this area?

It seems to me that maybe what the Supreme Court has said
now is that any time we want to deal with something as a court,
we will find the necessary standing. And my question is, are you



concerned that they are relaxing that standard and if you are not-
or even if you are-what kind of adverse impact-can you give me
a couple of examples-might trigger a person having standing to
raise this issue under this amendment?

Mr. BARR. No, in fact, I think that court decisions, Supreme
Court decisions are going in exactly the opposite direction. They
are narrowing the standing requirements.

Mr. WATT. I won't get you into a question about redistricting, I
will talk to you about that later, but that does concern me.

Mr. BARR. I think there you have impact and discrete impact on
a person's right to vote, as opposed to a general public interest that
we not do deficit spending. The latter is precisely the kind of gen-
eral grievance the Court has said that individuals cannot assert,
but is best left to the political process.

I think if anything the trend is toward narrowing standing. And
I think that these fiscal issues are not the kind of issues that in
the past the Court has stretched beyond standing or tried to accom-
modate suits. Those have been more in the area where personal
rights are involved-that ultimately implicate personal rights. So I
am not concerned here about judicial overreaching.

And it is hard for me to imagine a circumstance where someone
would have standing. Let's look at two cases. You have the situa-
tion of exceeding the deficit cap, that is the debt cap, and there
that is going to be a violation that either occurs or doesn't occur.
It will affect the overall debt of the United States. I just don't see
a private citizen having standing there.

Mr. WATT. So is this a right without a remedy? I mean, what is
the benefit if nobody has the standing to raise the issue? -

Mr. BARR. As I just pointed out on the last response I gave, you
have three enforcement mechanisms. You have the practical reality
that you are not going to be able to raise money if you violate the
three-fifths vote. Second, you have Congress' own fidelity to the
Constitution, which I think on most things we trust, and histori-
cally Congress has never violated this kind of voting requirement.
It doesn't say, well, we are going to veto this by less than two-
thirds vote. And third, you have the political check. But frankly, I
think the first check, that you are not going to be able to raise
money without increasing the debt limit, is the most effective
check. And there are other self-enforcing provisions in the Con-
stitution.

Mr. WATT. You also talk some in your testimony about the issue
of leveling the playing field, which gets me back to the same
issue-concern I have about this three-fifths majority or 60 percent
majority. It seems to me that right now each of us as Members of
Congress has one vote which is equally weighted. That is a level
playing field, it seems to me, when it comes to dealing with any
issue that comes before Congress, and this 60-percent rule would
alter that level playing field. Could you just address that concern
that I have and tell me what your perspective is on it?

Mr. BARR. There are other instances in the Constitution where
supermajority is required. Now it is true that obviously as among
your peers this changes the balance of power. But that is not incon-
sistent with the framework of our Constitution.



And in fact, I think it is particularly appropriate here, because
I thin if wego back to the origins of the Constitution, the basic
concern that the people opposing the Constitution had was it is ex-
pansion of Federal power. And indeed, the works of the anti-Fed-
eralists are replete with predictions that this Federal Government,
which you say is going to be so limited, is going to grow like topsy-
turvy, it is going to preempt the tax base of the States and next
thing you know they are going to end up being the principal taxing
mechanism in this country and performing functions which we
really should perform. And they were tol, oh, no, don't worry
about it.

As Bill Niskanen pointed out, with the erosion of the enumerated
powers, the breakdown of any meaningful restraint on Federal
power through the expansion of the commerce clause where vir-
tually now the Federal Government can assert power to do any-
thing in tlhia country, no matter how localized and usurp the pow-
ers of the State, what is the only mechanism for controlling the ex-
ercise of Federal power and its expansion? It is control of fiscal
power.

Mr. WATT. So I could get used, on my level playirig field, to run-
ni 9r.YDE. The gentleman's time has expired.

Mr. WATT. Thank you, Mr. Chairman.
Mr. HYDE. You bet. The gentleman from Illinois, Mr. Flanagan.
[The prepared statement of Mr. Flanagan follows:]

PREPARED STATEMENT OF HON. MICHAEL PATRICK FLANAGAN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Mr. Chairman, I want to commend you on your quick action in calling for this
hearing today on what is undoubtedly the single most significant item in the Repub-
lican's "Contract with America."

I also want to extend my appreciation to Subcommittee Chairman Charles
Canady and to the House Republican Leadership, including Congressmen Joe Bar-
ton and Dan Schaefer, for leading up in this important crusade to save America's
future.

Mr. Chairman after a long history of narrow setbacks in this endeavor, I feel the
time has come For the proponents of a balanced budget amendment to have their
da.% st last year, the House of Representatives fell 12 votes short of passing a bal-

anced budget amendment. Now, after last November's election, there are at least
40 new members pledged to vote for its passage, with most also supporting an
amendment which places additional barriers in the way Congress raises taxes.

Mr. Chairman, the American people's desire to have Congress pass a balanced
budget amendment is stronger than ever. Just last Friday, a Washington Post-ABC
News poll was published showing that 80 percent of the public support a constitu-
tional amendment to require a balanced federal budget.

Opponents, who are few but vocal, say the Constitution should not be trifled with
and, because Congress as a body has failed, we should not pass the buck to the Con-
stit'ution. We also hear that economic policy should not be incorporated in the Con-
stitution.

Such views overlook the fact that the Constitution is a contract between the Gov-
ernment and the governed and, like any contract, it has and should be amended
when it is right and proper to do so.

Mr. Chairman, as you know, the constitution also has economic provisions. For
instance, the Constitution provides Congress the right to regulate foreign and inter-
state commerce. That, Mr. Chairman, is an economic provision.

The Constitution, at one time prohibited Congress from levying direct taxes on the
people. Again, an economic provision.

Mr. Chairman, history shows that the Constitution is very much an economic doc-
ument. History also shows that Congress has done a horrific job of balancing the
books.
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The hard choices have not been made. This, in part, is why 32 States have called
for a constitutional convention. Since Congress has not been able to do its job volun-
tarily, then it is time to make balancing the budget a constitutional requirement.

Mr. Chairman, we can certainly continue to provide Social Security and Medicare
to seniors now and in the future if Congress passes and the States ratify a balanced
budget amendment to the Constitution this year. For this reason, I am a co-sponsor
of H5. Res. 1, the Barton-Hyde-Tate Balanced Budget Amendment, and urge its
quick passage.

In closing, Mr. Chairman, I would like to say how honored I am to be aboard.
I look forward to working with you, Mr. Chairman, the Ranking Minority Member,
and all my subcommittee and full committee colleagues now and in the future.

I also look forward to hearing the testimony of our witnesses today, especially of
our three distinguished colleagues, Congressmen Barton, Schaefer, and Franks.

Thank you, Mr. Chairman.

Mr. FLANAGAN. Thank you, Mr. Chairman.
Dr. Anderson, I was extremely pleased to hear your exposition,

which was both philosophical and broad view, of the perceptions of
the amendment and how it will impact the economy generally. The
people of the Fifth District of Illinois are deeply interested in how
this will come down to them in the very narrow view of jobs, lower
inflation and higher growth as you discussed.

And as a broker friend of mine once told me, the markets are
governed not by the perception of the traders but by the perception
of the people who view the perception of the traders. Consequently,
in a market where we worry about nervousness, bullishness, bear-
ishness, confidence, and other less concrete terms, could you ex-

and a little bit on the economic perceptions as they do relate to
igher jobs, lower inflation and greater growth?
Mr. ANDERSON. Yes, and once again I don't want to try to expand

too much on Keynes, but I think it is incredibly important what
people's confidence is. Not only business people, but individual in-
vestors.

Let's imagine a fantasy. Let's say everybody woke up tomorrow
morning in the United States and they said, gee, you know, we ab-
solutely believe that after a few years the Congress will bring the
budget into balance, they will do so primarily by limiting Federal
spending, and that they will keep it balanced from then on.

I think you would find in the financial markets that long-term
interest rates would start to move downward. I think people s con-
fidence generally in government would improve, and I may be
alone on this, but I think that is very good for the business envi-
ronment.

Right now it is only a fantasy. People simply do not trust the in-
tegrity of the Federal Government, especially where fiscal matters
are concerned. And that is why it is so important

I might add one comment. I was reading the paper this morning
at breakfast and I read a couple of things which would concern me
if I were in the Congress. Rudolph Penner is quoted as saying, my
goodness, if you pass the constitution i amendment, it will be an
enormous cost to respect for law and order.

And then in another piece, Senate C'Alristopher Dodd is quoted as
saying if we pass a constitutional budget amendment, "we will
come up with every imaginable trick we can to avoid that respon-
sibility."

Now, maybe it is from living out in California too long but, boy,
this is not the attitude of the Ame-ican people. They hold that Con-



stitution in enormous awe and respect. And if something is put in
there, it will not be taken lightly.

I might add, we are not talking about the Congess passing a
constitutional amendment. This has to be sent to all the States; 38
States, over 7,000 legislators approximately half of them Demo-
crats. There are a lot of people out there who are going to take a
careful look at that and if they look at it and put it in the Constitu-
tion, I would be very careful about it.

Mr. FLANAGAN. Th ank you.
Dr. Niskanen, Mr. Barr talked earlier about the self-enforcing

mechanism in section 6 and the perceptions that come with that in
issuance of paper by financial institutions and the Government. I
wonder if you could expand upon that argument as it relates to sec-
tion 1 of the fiscal responsibility amendment that you have in-
cluded in your remarks.

Mr. NISKANEN. The most sure way to avoid controversy is to
have very bright line standards in the amendment itself. It should
be clear whether Congress has voted to increase the limit on the
public debt. There isn t any doubt about the facts in that case. It
should be clear whether Congress has increased the rate or base
of any tax. There isn't any doubt on a particular action as to
whether that is the case. So there need be no controversy on that
matter.

My concern in those two sections, in sections 1 and 2 of the con-
tract version, is that all of this is in terms of estimates of outlays
and receipts in a specific fiscal year, and those estimates are sub-
ject to substantial uncertainty under the best of circumstances and
some partisan controversy, as you know, about whether the esti-
mates are right.

And I would not want to be the CBO Director who had the re-
sponsibility of telling the Speaker of the House that you have to
have a three-fifths rule on this issue if there is genuine uncertainty
about whether the conditions have been triggered. So that the most
important thing to do at this stage is to have very bright line
standards in the amendment itself that are not subject to the kind
of controversy that will arise.

It is important to have a mandate provision in the amendment
if for no other reason than it may be an essential condition for rati-
fication by the primary groups that would have standing, which are
the affected State and local governments themselves. They would
have automatic standing in that case.

I chaired the committee that drafted the Hadley amendment in
the State of Michigan. The municipalities in the State of Michigan
can go to court to enforce that mandate protection provision, and
that would be the case if that were included in the amendment as
it should be.

Mr. FLANAGAN. Thank you. Mr. Chairman.
Mr. HYDE. The gentleman from New York, Mr. Serrano.
Mr. SERRANO. Thank you, Mr. Chairman. Mr. Barr, we are, of

course, discussing here a constitutional amendment and in the last
30-odd years, certainly during my adult lifetime, the Justice De-
partment in following up on the interpretation of our Constitution
has played a major role in people's lives and in trying to secure and
uphold the rights that certain people have.



The trend now seems to be of having government retire from that
involvement and to send responsibilities not only fiscal, but I am
sure during the next 2 years, otherwise, to the States and to let
them do many of the programs that would be affected by a bal-
anced budget amendment, because that is step one. Then step two
is how to balance the budget, which would affect a lot of people
who are yet not fully participating within all their rights in this
society.

While I realize that this is a different kind of a question for
someone of your background, am I wrong in being nervous that
there might be 50 States in this Union that when it comes to pro-
viding benefits and support for the needy, for the poor, for minori-
ties, given an opportunity to make those decisions without Federal
involvement, that we may begin to run back to an era where those
people will be left out more so than they are now? Based on the
kind of casework that came before you, based on the grievances
that came before you, based on your knowledge of what happens
when the Federal Government steps out, don t we run a risk of
having to fight the same wars all over again that we supposedly
fought 30 years ago?

Mr. BARR. Well, I am not sure if your question relates to govern-
ment enforcement or government spending. And I think that the
trend in the future will be reducing the size of the Federal Govern-
ment and shifting spending programs, where appropriate, to the
States. And for the Federal Government to engage in spending pro-
grams, either two things will have to happen. Either those spend-
ing programs are going to have to be funded with revenues, current
revenues or three-fifths of Congress and the President are going to
have to agree that it is important enough to borrow the money
from the future.

And to the extent that it can't fit within that framework, yes,
this will mean pushing spending programs back to the State, the
Government unit that is closest to the people. And I think if the
implication of the question is that charity and beneficence is more
acute at the Federal level than at the State level, I disagree with
that, because I think people see the conditions in their own commu-
nity and, in fact, desire to help.

Mr. SERRANO. But the recent history during my lifetime was that
if left to the States, some people were not equal. It took the Federal
Government-in fact the new Speaker, much to my surprise and
amazement stated in his opening statement that had it not been
for, quote, unquote, the liberal wing of the Democratic Party, we
would not have ended segregation.

Is it your opinion that we have progressed as a nation so much
in the last 30-odd years that I should not fear that Federal Govern-
ment lack of involvement in these programs will then not only pass
the responsibility but pass the enforcement to the point where we
will have people claiming that they are being left out at the local
level?

Mr. BARR. Well, referring back to Speaker Gingrich's speech,
from your question it seems that you are talking about civil rights
enforcement.

Mr. SERRANO. Civil rights takes different ways. If you don't eat-
economic oppression is the same as not being able to vote.



Mr. BARR. This is all nebulous, but I think there are three kinds
of programs. There are spending programs and there are enforce-
ment programs and there ma be civil rights enforcement pro-
grams. And I don't think that is will mean the devolution of the
enforcement of civil rights to the States. That is a Federal function.
And Congress has the power to provide for civil rights enforcement.
There is a division in the Justice Department that does that.

In terms of programs to provide for welfare and other benefits to
the needy, I thin increasingly States will play a role in that. But
as I said, the concept of federalism is that those needs are best met
at the State and local level. And I think that is, in part, because
that is where the voluntary beneficence of the people exists in its
strongest form.

They see the object of the public benefit and they are more will-
ing to make that kind of expenditure. I think part of the reason
that we face lack of support for welfare programs today is because
it is being administered from the Federal level, frankly.

Mr. SERRANO. Well, I understand what you are saying and cer-
tainly I would agree that the question posed to you by myself is
not the kind that you, as a lawyer, can answer. My concern-and
I will put it in the form of a statement-is that I don't believe that
when I first got started being involved in community work and in
politics that there was a decision by a group of people that govern-
ment had nothing to do and that the Federal Government needed
to be involved. I mean, as I recall, there were definite needs in cer-
tain States in this country where people were not treated equally,
and then the Government got involved.

Now, the point is to move us out. Well, there are some of us who
believe that that involvement is still very much needed and that
does tie in to the first blow, to the first statement which is balance
the budget, cut programs, send the dollars to the States and every-
body is on their own. So this, in my opinion, is very much related
to the well-being of people and to the involvement that the Justice
Department ant he Congress had over the last 30 years.

Mr. HYDE. The gentleman from Ohio.
Mr. HoKE. Thank you, Mr. Chairman. I wanted to ask the panel,

I have thought a lot about this question of capital expenditures,
and about the impact that rethinking the Federal budget would
have. What impact would there be if we thought in terms of capital
expenditures the way that municipalities or States do in terms of
the capitalizing a percentage of the budget? How would that actu-
ally impact the-whether or not we would be in balance in a par-
ticular year? The conclusion that I have come to, particularly if we
take the position that you cannot capitalize military purchases, and
I think that there is a real good argument to be made for not cap-
italizing any piece of military hardware, but particularly if you
take that approach, my conclusion was that we are talking about
a very tiny percentage of the Federal budget.

But that was more of a napkin type of calculation. I wonder if
any of the three of you have thought about this in any detail and
could comment on it.

Mr. NISKANEN. Mr. Hoke, I agree with you. I think it would be
inappropriate for the Federal Government to move to a capital
budget. It is much more difficult to define capital at the Federal



level, particularly because so much of it is in the military. And I
see nothing gained by expressing a balanced budget rule in terms
of the operating budget at the Federal level.

Mr. HOKE. Have you gone through the exercise of trying to deter-
mine what actual impact it would have, if you played devil's advo-
cate and decided you were going to-

Mr. NISKANEN. If you had a rule that you could borrow only for
nondefense capital, the deficit would be far less than it would be
right now. So it would not expand your opportunity. It would not
expand your authority to run a deficit.

Mr. HOKE. Dr. Anderson, have you given much attention to this?
Mr. ANDERSON. Only to the extent that I have never been per-

suaded that our problem is that we don't have sophisticated enough
accounting techniques. The problem is simply that we are spending
far more than we are taking in each year. And I think if we spent
our time trying to figure out more sophisticated-maybe justified-
accounting techniques, we would once again pass over the real
problem which is that we are spending too much money overall.
And CBO and OMB are real good at telling us exactly how much.

Mr. HOKE. Dr. Niskanen, I would like to commend you on the
language of your amendment. I think it is crisp. It is elegant, and
it clearly gets to the nut of it right at the front, which is prohibit-
ingincreasing the limit on the public debt.

My question goes to section 3-I am sorry-to section 2 of your
amendment, which is a question I suppose also for Dr. Anderson
and Mr. Barr, but it has to do with the-whether you believe that,
there would be a historical necessity for a three-fifths, a
supermajority to raise taxes if we were not in the situation that we
are in today with the $4.6 trillion debt.

My personal sense is that this question would be moot and that
were we fiscally responsible today, and did we define the size and
scope of government based on what the people are willing to pay
for it on a pay-as-you-go basis, where we hadn't already gotten into
this $5 trillion hole that, we wouldn't really be talking about
supermajorities for taxation. And my concern is that perhaps we
are overreacting. My greater concern is that the last place that you
want to overreact in the United States is in the Constitution. And
I wonder if you could perhaps address those thoughts.

Mr. NLSKANEN. Mr. Hoke, I respectfully disagree on that matter.
The essence of the Constitution is a set of rules that Congess can-
not itself change. I think that a democratic government should not
be able to define its own powers. And the idea of having a tax pro-
vision in the amendment is to say that there are limits on the
scope-the fiscal reach of the Federal Government-that cannot be
changed by the rule for routine legislation.

In other words, when you expand the powers from one level of
GDP to another in terms of the fiscal reach of the Federal Govern-
ment, that should be treated as an extraordinary decision, not as
an ordinary decision. And I think extraordinary decisions should be
subject to a broader consensus than ordinary decisions.

The Constitution, of course, itself spells out several types of deci-
sions that require supermajority vote. And Congress itself has spec-
ified several other types of decisions that require supermajority
vote. So increasing the tax reach, the tax claim on our economy,



is an extraordinary decision, not an ordinary decision, and should
be treated as such. And that is the case for a supermajority vote.

Mr. HoKE. Dr. Anderson.
Mr. ANDERSON. Let me just add that sometimes we do learn

things from experience. When the Constitution was written, there
were certain things like passing a treaty or overriding a President's
veto and no one had any concern about the two-thirds vote.

My own personal preference is a two-thirds vote to raise any tax
rate or any base. I can't think of anything that a government can
do that causes more diminution of freedom or more pain than rais-
ing taxes. And if you can't make a sound case to convince two-
thirds of the Congress or the Senate that you should raise tax rates
then I don't think they should be raised. And it might be a very
interesting test.

This may be the kind of thing that should be put to the voters
of the United States, which it will be, because if the current ver-
sion of this amendment passes, it will go to the States for a full
discussion in the legislatures. And I think it will be interesting to
let 50 legislatures debate the issue of whether government should
have at least a 60 percent to increase their tax rates.

Mr. HYDE. The gentleman's time has expired.
The gentleman from Michigan, Mr. Conyers.
Mr. CONYERS. Thank you, Mr. Chairman. I am not as confident

how democratic discussion will happen merely because it devolves
upon the State legislatures. I wish I could feel better about that,
but that is the way it is set up.

The practical concern that I have is that we are really making
it harder to pass an unbalanced budget. We are not really passing
a balanced budget amendment. We are making it more difficult to
pass an unbalanced one. And this is one way to do it.

My objection arises because I am more concerned about reducing
the deficit than balancing the budget, coming from the school that
believes that there are times when you need an unbalanced budget.
That you cannot keep ratcheting down. As a matter of fact, rather
dire consequences can happen as a result in times of a weak econ-
omy; the Government itself, being such a powerful economic force,
ends up ratcheting down even further. And so this causes me my
second concern.

Now, when Mr. Barr refers to the courts, I am afraid that they
are going to have to have a role, because the kinds of good-faith
differences that arise in the legislative body that have been pointed
out by Dr. Niskanen will happen without mischief necessarily
being on anybody's mind. There is going to be the need for the
courts.

And the kinds of courts that I have seen leave me concerned as
the gentleman from New York, Mr. Serrano, that we are moving
into a different time. After all, the courts determine what they feel
ought to be the law. They interpret the law. And it is hard for any-
one not to have seen a very conservative swing that is now going
on in the courts that challenges civil rights, that challenges redis-
tricting and affirmative action, and small business set-asides.

So, we are in exactly the situation that you described, Mr. Barr,
but I see it as something that will happen; namely, that there will
be a necessity for court intervention, not necessarily
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micromanaging, but there will be plenty of decisions that will be
left hanging over the edges here. And there will still be so many
changes going on inside of Congress, that this will fundamentally
become unworkable, even though it is a great intention.

So my emphasis is to reduce the deficit. Let's continue the mod-
est efforts that have been begun and build on them, even with the
threat of this hanging over our heads, rather than leaping into it,
because I see far more problems involved than you do, Dr.
Niskanen. I think it will ultimately be unworkable. And I would in-
vite your comments on this assertion or these assertions.

Mr. NISKANEN. Mr. Conyers, I have been intrigued that the oppo-
sition to the amendment has typically taken one of two forms. One
is that it won't work and one is that it will work. We have heard
both of these today. A charge, in some cases by the same people,
that it won't work or will get caught up in the courts. One of the
other of these arguments is wrong. My guess is that they are both
wrong.

Mr. CONYERS. I stand for both of these principles, that you can
have both of them, not the neither of them. In other words, there
will be differences in Congress that will lead us into court, and that
there will be sacrificed budget items that are not just good for my
district, but we are in a conservative era that you gentlemen ought
to I guess feel pretty good about, but I think that they spell, in the
national interest, big problems, not for the 14th District of Michi-
gan necessarily.

Mr. NISKANEN. Mr. Conyers, I supported an amendment of this
type when I had every reasonable expectation to believe that Con-
gress was going to be dominated by the Democrats for the rest of
my life. In 1990, for example, an amendment of this nature, the
Stenholm amendment, came within seven votes of passing the
House of Representatives and at one time was cosponsored by Rep-
resentative Schroeder.

So this decision should not be based upon an expectation of what
specific detailed effects would be. Think of it as the change of the
rules in an athletic league. A decision to move the goal posts back
from the goal line back 10 yards shouldn't be made in terms of
whether it particularly helps or hurts the Detroit Lions, it should
be made in terms of whether it is likely to improve the quality of
the game. We should be thinking in the same mindset when we are
addressing constitutional issues.

Mr. CoNYERs. I am glad you said that, because that is probably
to me the most unreasonable analogy to make is to compare it to
sports. And the reason that I say is that is that we are talking
about the most successful democratic system in the world; in his-
tory. And I am not talking about moving the goal lines differently
and then let's everybody take their best shot.

It just so happens that the people that don't get out of South
Carolina neighborhoods and cause one of my colleagues to walk
around the streets at night, they are not going to have lobbyists.
They are not going to have representatives. The veterans may not
be able to withstand a 25-percent cut. Aid to dependent children
may not be able to lobby effectively. The Wayne County legal serv-
ices and pro bono legal service groups all over the country won't
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be able to get their share in. That is why one of the things that
many of us insist is that we talk about the cuts in advance.

And I appreciated the candor of the gentleman from Texas on tel-
evision when he said we can't do that. We have got to go ahead
with this. Run it down the field, and then everybody will find out
what will happen. Well, I think I can guess after my number of
years here what will happen to Medicare, to Medicaid, to Federal
retirement, to supplemental incomes, and to veterans benefits. It is
pretty clear what will happen. We don't need to call anybody in to
figure that out. The question is do you want to do it.

Mr. HYDE. The gentleman's time has expired.
Mr. CONYERS. Thank you. The question is whether you want to

do it in the name of a balanced budget constitutional amendment,
or can we achieve it by some other means?

Mr. HYDE. The gentleman from Texas.
Mr. SMITH. Thank you, Mr. Chairman.
Mr. Chairman, I have one question for Dr. Anderson. After that

I would like to yield the balance of my time to my new colleague
from Texas, Sheila Jackson Lee.

Dr. Anderson, my question i3 this: I absolutely agree with you
that the way to achieve a balanced budget is to slow down the in-
crease in spending. We are not talking about net cuts in spending.
And yet there are many others who would try to achieve a balanced
budget by increasing taxes and I am wondering if you would offer
your perspective on whether that historically has worked or not.

In the Bush and Clinton administrations, we have had an in-
crease in taxes. I do not think that that has resulted in the pro-jected decrease in the deficit. And I think if you look back over the
last several decades, you find that for every increase in taxes, there
has been an increase of $1.16 or something like that in spending.
I wanted to get your opinion on whether you think that increasing
taxes would be effective in reducing the deficit.

Mr. ANDERSON. Let me say that I think that question cuts to the
essence of everything that we have been talking about this morning
and maybe for the last 20 years. There really is a decision that the
deficit is ballooning out of control. One way to control the deficit
is to pass a balanced budget amendment which emphasizes control-
ling spending. What we don't talk about is what is implied if we
do not pass this amendment. And what we are talking about
then-and no one wants to say it out loud-we are talking about
major tax increases coming down the road. There is no way to
avoid this.

And one of the problems with major tax increases and something
that Bill said, I spent a couple of years of my life working on mak-
ing forecasts and one of the things that economists are really ter-
rible at is making forecasts. I don't know which they are worse at-
forecasting spending or forecasting tax revenues, but they have a
great deal of difficulty with their models.

I had one little reform that I tried to get through when I was
in the Reagan administration-unsuccessfully. I would like the
Treasury Department and the Council of Economic Advisers to
publish the mathematical models they use for making their projec-
tions. I think they would be elucidating to us all. You could see
how incredibly sensitive they are to people's own interpretations of
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what the interest rate may be in the year 1999 and so on. But that
is a minor suggestion.

Mr. HYDE. The gentleman from Texas has kindly yielded to the
gentlelady from Texas.

Ms. JACKSON LEE. Mr. Chairngn, thank you very much. And to
my gentleman colleague from the\State of Texas, let me thank him
very much, for we might disagree but we certainly do agree on our
concern for the citizens of the State of Texas.

Let me then be very brief and say to you that just a couple of
months ago I was involved in a budget process for the city of Hous-
ton, the fourth largest city in the Nation, and we collectively as
council members and staff alike, sat for months at a time eking out
the numbers and looking at the receipts and outlays. Of course,
and we knew what we were doing.

I am comforted by Dr. Niskanen's comments about unfunded
mandates because I come from that history arguing vigorously
against unfunded mandates. But I am uncomfortable in believing
that we are going in the direction that would give comfort to the
cities that I've had the opportunity to represent, more than Hous-
ton, sitting on the board of directors of the National League of
Cities representing some 17,000 towns and cities. And the reason
I say that is a bipartisan approach that my colleague from Texas,
Congressperson Stenhoim offered to the Budget Committee, was re-
jected along partisan lines and simply a listing of what was
planned to be cut. Without that knowledge of understanding of
what the process might entail over the 7-year period, I think that
it gives little comfort to cities, one, without the language of the un-
funded mandates but more importantly, the question of what are
we going to cut.

As my able colleague from New York indicated, what Medicaid
and Medicare recipients are we going to leave out in the cold?
What AFDC individuals? What senior citizens? What thousands of
persons in nursing homes across this country? So my question be-
comes if we talk about a bipartisan approach to this effort, why are
we running away from the concept of a resolution that adds the in-
formation most needed for reasonable budget makers, what are we
going to cut? Where are we going to be able to save the dollars to
make this realistic?

My last inquiry-and I thank the gentleman from Texas-is I
raise great question, as a lawyer, as to whether or not you would
have standing. My able colleague from Virginia has said to me that
Prof. Herb Reed, a constitutional lawyer, has said if you have
standing, you know it, or if you don't have standing, you know it
as well.

The courts mal- that determination, Mr. Barr. So my question
is for Dr. Niskanen and then Mr. Barr on the standing issue.

Mr. NISKANEN. Representative Lee, we do not know what actions
will be taken to meet the terms of the amendment. That was the
case in 1789 when they gave the President the veto authority. They
could not and did not anticipate which types of bills the President
would choose to veto or who would be President and what party
would be President, that would command the Presidency over a pe-
riod of time.
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Now, we have some clues about what will happen. Representa-
tive Panetta, as chairman of the House Budget Committee, put to-
gether alternative budgets, a way to meet the balanced budget by
the end of the century. Alice Rivlin has done the same thing. I
have done the same thing. You have done various things. We can-
not know. That decision will be made in your forums, not in our
forums.

We should take the advice of the Harvard philosopher John
Rawls. We should make rules behind what he calls the veil of igno-
rance, about the particular application of those rules and specific
circumstances as they affect you and me. At the constitutional
stage, we are inherently behind the veil of ignorance. We do not
know whether you or I or others will be helped or hurt by the par-
ticular application of the rules. That is the proper environment to
evaluate constitutional rules. Not the idea somehow that we ought
to have full information about its consequences over a period of
time.

Ms. JACKSON LEE. Doctor, I am most frightened by that cover of
darkness. I appreciate your answer to that.

Mr. BARR. Before turning to
Mr. HYDE. The gentlelady's time has expired. I regret that. We

have two more questioners. I am sure they will be brief.
Ms. JACKSON LEE. Thank you.
Mr. HYDE. The gentleman from Massachusetts.
Mr. FRANK. Let me first just, it is almost a side issue, Dr. Ander-

son, but you gave some statistics. You said people had unfairly mis-
interpreted what people had claimed on behalf of the Reagan tax
cuts, and I think you said your figures, the estimates were for
every dollar of cuts there would be 17 cents back, but in fact it
came out a little better than that. Did I hear that accurately?

Mr. ANDERSON. Yes, the numbers put forth during the 1980 cam-
paign and the 1981 budget documents-I am sor, during the
1980 campaign show that for every dollar of projected cuts in taxes
there would be a revenue loss of 100-plus adding back from eco-nomic growth $13, so it was about-about $17.

Mr.A. The $17 in loss or $17 in offset to loss?

Mr. ANDERSON. Offset.
Mr. FRANK. So the loss would be about 83 cents?
Mr. ANDERSON. Yes.
Mr. FRANK. I must say I have never heard dynamic scoring so

decisively repudiated. I am glad to have that number.
Mr. ANDERSON. No, it was not repudiated. In fact, it worked

out--if you go back and read the National Bureau of Economic Re-
ports, you will see that.

Mr. PRANK. Excuse me, you just said that in fact the tax cuts did
what you expected. They reduced the revenue, not by dollar for dol-
lar, but they reduced the revenue.

Mr. ANDERSON. Oh, sure.
Mr. FRANK. But that is not what some people have interpreted

the dynamic scoring to be.
Mr. ANDERSON. Actually, I have had a $50-
Mr. FRANK. Excuse me. I have been limited in time. I will be

glad to stay if you can stay. I just wanted to see if I understood
that. The further question I have, though, does go to the argument
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we just had about rules and neutrality because I think the wit-
nesses have in the broader sense contradicted themselves, and
these are very important issues.

On the one hand you said we want to make things neutral, we
want to have rules that are promulgated behind a veil of ignorance
but I don't think that is accurate, particularly with the three-fifths
vote on taxes. There are in this country a lot of divisions.

One division is between people who think that the public sector
has important positive roles to play more than other people do.
This is not a neutral thing. There is an ideological divide in this
country between people who see a positive affirmative role for the
public sector and those who don't, and I think, frankly, to be intel-
ectually honest, this amendment is aimed at giving those who are

skeptical of the public sector an advantage over those who are not.
Neutrality is everybody gets the same vote.

When you take a three-fifths vote for any increased expenditure,
you make it harder and you have all said, part of this purpose is
to make it harder to expand the public sector. That is a valid philo-
sophical goal, but it is not a neutral one. It is not done behind the
veil of ignorance. This is, and after it has been constitutionalized,
one side of a current, very important philosophical debate.

The Constitution now, it seems to me, is neutral as to the size
of the Federal Government and what you want to do is to institute
obstacles because-and I noticed two of you shake your heads here,
not Mr. Barr for the record.

Mr. BARR. No, I was shaking my head, no, I disagree.
Mr. FRANK. The point is what we are getting from all of you is

a great distrust of democracy. When you talk about the role, what
you say is that under current rules where majority rules, it doesn't
work. We have to level the playing field.

How do you level the playing field, by tilting it at one end, by
putting in the three-fifths vote. What you are saying is the public
cannot be trusted to its own instincts, that in fact we have to put
restraints on the majority because a three-fifths vnte to require an
expansion of the Government is clearly a restriction on a majority
at a given time.

You said that there are pressures, there are interest groups, et
cetera, but that is how democracy works. Interest groups are orga-
nized groups generally that people don't like, so what I have here
is a sense that the way the Constitution was formulated isn't work-
ing well because people who want to expand the role of government
have been too successful, and what you want to do is change the
rules to give an advantage so that it will take more than a majority
to expand the role of government and less than a majority to pock-
et, and I will be glad to hear comments.

Mr. BARR. Can I comment first? My observation is the dichotomy
here isn't between public sector and not public sector. There are
two public sectors in this country, Federal and State, and what this
says is that if in fact the American people want intervention by the
public sector, that sentiment is best crystallized at the State level,
and there are going to be limits on the extent to which we allow
the Federal Government to continue to march out and consume re-
sources.
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Mr. FRANK. Excuse me, Mr. Barr, your language, "allow the Fed-
eral Government," see, the notion that the Federal Government is
some alien creature, which is like the Russian Army approaching
Chechnya is somehow at stake here. I regard the Federal Govern-
ment as a result of what the people do in elections, and you obvi-
ously don't trust that process.
.Wen you treat the Federal Government as something outside of

and external to the voters, that is a fundamental difference. I think
that the Federal Government is in fact the consequence of what the
voters have done in the most recent Federal elections.

Mr. BARR. And that is why putting this amendment out is ex-
actly what should be done because this enables three-quarters of
the States, the people, to place limits on the Federal Government.
In fact, the framers thought the Federal Government was to be
treated more suspiciously than State, precisely because it is more
remote from the people, o this is a structural amendment that
doesn't prefer nonpublic.

Mr. FRANK. Of course it does. The three-fifths vote, you have said
that earlier-

Mr. BARR. Over public. It will still enable States to act for the
public. What it does is it puts some limit on Federal Government
and some control. It says the Federal Government-

Mr. FRANK. It says we should make it harder to expand the Fed-
eral role than not. That is a legitimate thing. Why don't you admit
it?

Mr. BARR. What it says is that once the Federal Government has
most people working 4 months a year to pay Federal taxes and
once it has already borrowed several trillion dollars from the future
and once it has already imposed on States unfunded mandates,
thare are going to be limits to how much we are going to let
you-

Mr. FRANK. Once again your whole philosophy is the Federal
Government is some alien creature. The Federal Government im-
poses. You really don't trust democracy. The notion that the voters
have in fact brought this about is somehow foreign to you. The Fed-
eral Government is this outside creature that has clone all these
things to the voters. I don't know where the voters were when all
this was happening.

Mr. HYDE. The gentleman's time has expired. The gentleman
from Virginia, Mr. Goodlatte. He will be the last questioner before
we adjourn for lunch.

Mr. GOODLArrE. Thank you, Mr. Chairman. I do hope that I will
have a minute or two to yield to my colleague from Virginia if I
am brief here, and so I may not be the last.

I do want to thank the chairman for holding these hearings. I
would like to focus for a moment, if I may, we have been talking
for a long time here about what will happen if we pass this amend-
ment. I think it is more important that we talk about what will
happen if we do not pass this amendment.

Dr. Anderson briefly touched on that by pointing out we are
going to face massive tax increases at a time when we are right
now at the highest point of taxation in the country's history. But
I think even beyond that, in terms of looking at the future of our
children and grandchildren, we have got to consider what is going
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to happen when the current debt of $4.7 trillion, which comes to
$18,000 for every person in the country, continues to balloon and
even when we pass this amendment because it has a 7-year glide
path to being balanced. We are going to add another trillion dollars
to that debt even if we achieve balancing it by the year 2002.

If we fail to do that, and again double or triple this enormous
debt, the full faith and credit of the U.S. Treasury, the ability for
us to continue to borrow this kind of money is going to be called
into question. Mr. Barr alluded to the fact that one of the protec-
tions in this amendment is that if we pass it, the ability of the Gov-
ernment to borrow money will be impinged upon by the market-
place not having confidence in the Government's ability to enforce
the repayment of those obligations, I think, is a very good point.

If we do not adopt this amendment, however, I think that the
marketplace is going to impose some very severe, far more severe
sanctions than anything that the minority has addressed here
today in what would happen if we do pass it.

Mr. Anderson, do you have any brief comments on that point?
Mr. ANDERSON. There is not much I would add to that. I think

you are absolutely right. There has been very little attention paid
to what happens if you do not pass it. I think most of the American
people are going under the assumption that it is going to happen,
and it might be a very interesting path to pursue.

Say, look, what if it doesn't happen and what if these deficits
that they describe in this morning's edition of the Wall Street Jour-
nal, the new projections by CBO actually come to pass. What is
this going to do to our economy and the future of a lot of programs?

I would argue something that I guess hasn't been said, but I
think a lot of people would agree with that a strong and vital econ-
omy is necessary for a good national defense, and it is good for so-
cial programs. You must have it. If you want to see social programs
be ravaged, the national defense be really downsized far too much,
just let the economy get in real trouble.

Mr. GOODLATTE. Thank you. The next point I would like to ad-
dress in response to the gentleman from Massachusetts' comments
about democracy. Dr. Niskanen, I think that your proposal is an
excellent one. I, along with Mr. Hoke, find that to be a good ap-
proach to this and we will pursue whether we can add some of
those considerations into what we are doing as we proceed in the
next few days.

It seems to me, though, that if we limit the ability to raise the
debt ceiling by requiring a supermajority, limit the ability to raise
taxes by requiring a supermajority, and limit the ability of this
Congress to pass its wishes on the States by unfunded mandates
that the combination of those three things in a constitutional
amendment will have the effect of actually strengthening the Con-
stitution as it exists today. Because we are going to strengthen the
10th amendment to the Constitution, a very badly neglected part
of the Constitution that this Congress and the Supreme Court
have, in my opinion, ignored for many, many years, and by putting
those constraints into the Constitution, we will in effect strengthen
the right of the people to be heard through their State representa-
tives. Would you comment on that?
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Mr. NISKANEN. I agree with you wholeheartedly. This would
strenghen the Constitution in the same way and for the same pur-
pose that the Constitution was originally written, to limit the pow-
ers of the Federal Government, to limit the scope of decisions that
can be made by a majority of this Congress. That is wholly consist-
ent with the spirit and the letter of the Constitution, and that it
will more importantly strengthen the American community by lim-
iting the Federal Government.

Mr. GOODLAWTE. Mr. Barr, you made note of the fact that there
are going to be restraints on the ability of the courts to interfere
in this process. I would just note that it seems to me that the first
time that the Supreme Court hands down a ruling or becomes in-
volved in balancing a budget-that is the responsibility of this Con-
gress-will also be the last time that the Court does it because of
the wrath of the American people in responding to that kind of
abandonment of our responsibility. In my opinion, we do that year,
after year, after year, but we will face the embarrassment of seeing
that if the Supreme Court actually steps in and takes such action
that would be, frankly, a very helpful part of this process to impose
upon the Congress responsibilities that the Congress has aban-
doned for decades. And rather than allow you to respond to that,
let me yield the few seconds I have to Mr. Scott to allow him to
make a point or two.

I am sure contrary to my point of view, but he is also from Vir-
ginia and has been sitting through all this, and I would like him
to have a chance to ask questions.

Mr. HYDE. I ask unanimous consent that 3 additional minutes be
accorded to the gentleman from Virginia who can yield that to the
gentleman from Virginia. Without objection, so ordered.

Mr. ScoTT. Thank you, Mr. Chairman. I would like to thank the
chairman and my colleague from Virginia for yielding.

I think we are in general agreement about the desirability of get-
ting toward a balanced budget. The problem is when you do the
things that get you there, you are talking about raising taxes and
you are talking about cutting spending, both of which do nothing
but make enemies. People don't like their taxes raised and they
don't like their programs cut.

Even if we passed this amendment, we wouldn't have made any
progress towards getting towards a balanced budget until we make
those tough choices. The experience in the States has been that
they separate the operating budget from the capital budget. You
can do that through the front door or the back door. Instead of
building roads you can let some private firm build the road and you
can lease it over the capital portion of the budget. Y'ou can play
with pensions, you can play with estimates, and you can do a lot
of things to avoid the tough choices that have to be made.

We are talking about unfunded mandates. There is no language
we can put in a resolution that will protect the States from the un-
funded mandates. If you cut the services and leave the services un-
funded, the States will either have to go without the services and
housing and health care, welfare, crime control, environmental pro-
tection or they are going to have to pick them up. It is not a man-
date, but they are going to have to be picking up a lot of the things
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that we cut out. It gets us back to trying to reduce the deficit and
balance the budget.

If you assume that it is better to have a balanced budget than
a nonbalanced budget, which I think there is a clear consensus on,
the question is whether or not the language in this resolution helps
us get there. There is an assumption that a three-fifths majority
to pass an unbalanced budget will help you reduce the deficit. I be-
lieve it will go exactly in the opposite direction.

There is no proposal that has any support, any meaningful sup-
port in Congress that is going to balance the budget. If we have
anything close to the political climate that we have in America
today or last year before the Republican takeover, you will find it
virtually impossible to raise taxes and cut the spending, which
means that you are going to have an unbalanced budget and you
are going to require 60 votes to pass the budget.

Why does anybody think, in terms of making enemies, if you
can't pass a budget that continues to reduce the deficit with a sim-
ple majority, why would you have a higher likelihood of reducing
the deficit when you require 60 percent? The experience has been
that as you get closer and closer to actually passing the budget, the
last few votes, you have to buy up with some kind of-not with ad-
ditional cuts, but with additional appropriations.

Mr. Barton mentioned aircraft carriers. I can assure you that I
will not vote for any budget and most of the Virginia delegation
would not vote for any budget without an aircraft carrier in it. I
would imagine that those in Texas might withhold their votes for
the reinstitution of the supercollider. Those in California might
want to withhold their votes for increased spending in the space
station.

As you require a higher threshold to pass the budget that every-
body agrees is going to be out of balance, why would we think that
it would be easier to pass the budget than more difficult? It would
seem to me that this would just require more pork and not less,
and if we could have a comment in the last few seconds from either
of the panelists.

Mr. ANDERSON. I will take a pass at it. Congressman Frank, I
see, has left, but I think the purpose of the amendment is to even
up the playing field. I think the evidence of the last 25 years has
clearly shown that there is an enormous predisposition to running
up large deficits, and I thin the idea behind this particular
amendment is that the Constitution requires the budget be bal-
anced, and a majority vote can slow the growth of spending or even
cut spending in some areas, but it takes a 60-percent vote to raise
taxes, thus it is more likely that you will balance the budget by
controlling spending than raising taxes, which I think is exactly
what the American people want.

Mr. Score. ' think the experience has been that you will reduce
spending less than you will, and you will probably end up with a
higher deficit because the costs are going up. You might cut a few
programs, but if you have an unbalanced budget and this just says
if you get a 60-percent vote to pass the budget it is not going to
be balanced.

Mr. HYDE. With regret, I must announce that the gentleman's
time has expired. I want to thank this panel. You have been ex-
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traordinarily patient and illuminating, and thank you so much for
your time. You have made a great contribution.

We are going to recess until 1:55, when Bill Archer has asked to
address us for 5 minutes, and then at 2 Alice Rivlin, the Director
of the Office of Management and Budget will testify. The time
frame is at her request, and we do want to accommodate her.

Mrs. SCHROEDER. Mr. Chairman.
Mr. HYDE. Yes, the gentlelady from Colorado.
Mrs. SCHROEDER. We have a slight problem with that on this

side. Most people would rather question Mr. Archer than Ms.
Rivlin. I think that there may be a little difficulty in people-

maybe he could just submit his testimony in written form, but I
think if he comes we will want to ask questions.

Mr. HYDE. I know you will, and let's just see what happens. I
don't want to be discourteous to the chairman of the Ways and
Means Committee, nor certainly to Dr. Rivlin. We will try to do tlne
courteous thing, whatever that is.

Mrs. SCHROEDER. Maybe they could be a panel. Your side could
ask her questions and we could ask Mr. Archer questions, but I
know I have many more questions for Mr. Archer, and I really find
this kind of a surprise witness who is going to come in and do an
oral thing and then leave. I don't think that is quite fair.

Mr. HYDE. Well, maybe we will ask him to testify tomorrow and
we will have lots of time, so we will-anyway, I hope you are here
at 1:55, whether Mr. Archer is here or not.

Mrs. SCHROEDER. And everyone can submit questions for the
record?

Mr. HYDE. Absolutely. Absolutely. The more the merrier. Bilin-
gual, of course.

[Whereupon, at 1:25 p.m., the subcommittee recessed, to recon-
vene at 1:55 p.m., this same day.]

Mr. HYDE. The subcommittee will come to order. We are very
honored to have with us appearing on behalf of the administration
Dr. Alice Rivlin, the Director of the Office of Management and
Budget, a distinguished economist. Dr. Rivlin is well known to a
number of Members from her service as former Director of the Con-
gressional Budget Office and her affiliation over many years with
the Brookings Institution.

A prolific writer, she is the author of a number of books. Dr.
Rivlin has assisted the Judiciary Committee in its past consider-
ation of a balanced budget constitutional amendment and so she
does again today. We welcome her back and look forward to her
testimony.

Dr. Rivlin.

STATEMENT OF ALICE M. RIVLIN, DIRECTOR, OFFICE OF
MANAGEMENT AND BUDGET

Ms. RivuN. Thank you very much, Mr. Chairman. I am very
pleased to be here as you consider this momentous amendment.
The Clinton administration shares the concern about huge Federal
deficits and the escalating Federal debt that has led to the propos-
als to amend the Constitution in order to require balance in the
Federal budget. We very much share the concern, but we do not
share the remedy.
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Mr. TSONGAS. Thank you.
Senator BIDEN. Thanks, Paul.
The CHAIRMAN. Now, we are clearly running short of time here,

and so I am going to ask our witnesses to limit themselves to 5
minutes and I am going to ask questioners to limit themselves to
5 minutes. We have got to move along here and be fair to every-
body.

So we are going to call former Attorney General William Barr
and Prof. David Strauss to the witness chairs at this time and
move ahead there. We will start with Professor Strauss first and
then we will go with Attorney General Barr.

Senator SIMON. And I might add, Mr. Chairman, I am very proud
to have him as a constituent of the State of Illinois.

The CHAIRMAN. That is great. We are glad to have you here.

PANEL CONSISTING OF DAVID STRAUSS, PROFESSOR, UNI-
VERSITY OF CHICAGO; AND HON. WILLIAM BARR, FORMER
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE

STATEMENT OF PROF. DAVID STRAUSS
Mr. STRAUSS. Thank you, Senator, and thank you, Mr. Chair-

man.
Mr. Chairman, thank you for inviting me to speak to the commit-

tee today. I will focus on the separation of powers questions that
might be raised by the balanced-budget amendment because I
think it could produce quite substantial changes in the constitu-
tional order that we have been accustomed to for 200 years.

Whether those changes are worth it in the larger scheme of
things is something I have no competence to address and I leave
it to others, but that there may be, indeed will be, substantial
changes, I think, is clear.

In a sense, no constitutional provision is worth any more than
the institutional mechanisms that exist to enforce it, and there are
really three options, I think the only options for the enforcement
of a balanced-budget amendment.

One would be that the courts could enforce it, could take the lead
in enforcing it. The second would be that the President could take
the lead in enforcing it, and the third would be that responsibility
would be essentially left where it is now with the Congress, and
the amendment would function as an admonition to Congress,
something Members of Congress would be obligated to observe, but
there would be no external enforcement mechanism.

I think it is common ground that large-scale judicial enforcement
and interpretation of a balanced-budget amendment would simply
be unworkable. This is not something that the courts have ever
done. It is not something we can expect the courts to be good at.
There are difficult questions of interpretation for which they have
no established body of law to resort to, and there are questions of
enforcement that have been aired in these hearings already.

Would courts be able to order tax increases as a routine matter?
That would be an inversion of our constitutional order. Would they
be able to order spending cuts; if so, in what programs, on the basis
of what criteria? These are not things that we have ever relied on
our courts to do.
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Now, Attorney General Barr in his testimony outlines a scenario
in which essentially the courts would intervene only occasionally,
only in instances of the most severe abuses, and existing doctrines,
political question doctrines and standing doctrines, would- block
most litigation, so the courts would not take the lead in enforcing
the balanced-budget amendment.

It is possible that such an optimistic scenario would be true. It
is possible, but it is very, very risky to rely on existing doctrine to
do the job. There would be substantial arguments at least for tax-
payer standing and substantial arguments for legislator standing
to eni':rce the balanced-budget amendment.

But more to the point, these doctrines are very fluid, shifting
doctrines. They have undergone dramatic changes in the last 10 or
15 years. They sometimes undergo changes in their contours from
case to case, and to make predictions about how the courts will in-
terpret doctrines like this, doctrines of exceptional fluidity, I think,
is a very hazardous matter.

The balanced-budget amendment, if it is added to the Constitu-
tion, will be there for keeps. There is no telling whether these doc-
trines will take an expansive turn as they did maybe 15 or 20
years ago, in which case the courts would have a basis for getting
involved in the implementation of the amendment in a large way.

Also, to the extent that the President, as Assistant Attorney Gen-
eral Dellinger suggested, believes that he or she is required to im-
pound funds in order to enforce the amendment, there is no ques-
tion that a Presidential impoundment could be challenged in the
sense that someone would have standing to challenge it. The per-
son who would have received the funds had they not been im-
pounded would, under any conventional standing doctrine, be able
to challenge that.

It is possible the courts would defer to the President's judgment.
It is possible they would not, and then we would be back in the
thicket of courts making these decisions, the difficulty of which is,
after all, what has given rise to the impetus for a balanced-budget
amendment in the first place.

So I think to rely on existing doctrine and simply to enact an
amendment that is silent on the question of judicial enforcement-
I will deal with the question of implementing legislation in a sec-
ond-that seems to me to run substantial risks of bringing about
an outcome that I think everyone agrees is not a good one of judi-
cial enforcement.

Now, what about, then, implementing legislation that would sub-
stantially restrict what the courts could do? It seems to me that
such legislation would raise very serious constitutional issues. We
are, after all, talking about cutting back on Marbury v. Madison,
about taking away a power that the courts have had since the be-
ginning of the Republic to enforce the Constitution.

Perhaps it could be done and perhaps the law would be upheld.
In effect, that might even be the worst outcome, if implementing
legislation cutting back on the courts' authority were upheld, be-
cause the precedent would then be that Congress, when it decided
that it didn't want the courts enforcing a constitutional right, could
curtail their power. And if it can be done for the balanced-budget
amendment, it will be a little bit easier to do it next time for the
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takings clause and a little bit easier to do it next time for the
fourth amendment and the sixth amendment and the first amend-
ment. That is not to say that that kind of doomsday scenario will
necessarily come true, but this is the way constitutional protections
built up over generations erode.

The final possibility is to provide in the amendment itself that
there is to be no judicial enforcement, and just one thought about
that. Such a provision in our Constitution would stick out like the
proverbial sore thumb. If you have had occasion, as I have over the
past few months, to look at some of the new constitutions being
drafted in Eastern Europe, they are filled with provisions that are
not enforceable. They just have a different conception of what a
constitution is from us, and the idea that it is an operative legal
document that provides judicially enforceable legal rights-that is
not their conception, but that has always been our conception and
it has always been part of our constitutional culture that we val-
ued. An amendment that provided for no judicial enforcement
would, I think, lead to an inroad on that culture; again, perhaps
worth it, but that there would an inroad, I think, is something we
should be clear on.

Thank you, Mr. Chairman.
The CHAIRMAN. Well, thank you, professor.
Welcome to the committee, General Barr. We appreciate having

you here as always, and we appreciate your taking the time. I am
sorry it has taken us so long to get to you today.

STATEMENT OF HON. WILLIAM BARR
Mr. BARR. Mr. Chairman, Senator Biden, and distinguished

members of the committee, it is a pleasure to be here.
What we really have developed here is a scenario of a Scylla and

Charybdis. On the one hand, people are suggesting that we have
this big risk on the enforcement side of the courts coming in and
taking over the budget process with the President impounding
money. And the other part of this is, well, if we cut off enforce-
ment, if we try to limit enforcement, then we have an unenforce-
able paper tiger.

And I disagree, you know, with both suggestions. One, I do not
think there is a significant risk of judicial intrusion here, and sec-
ond, I think even with the limited role that courts will play, this
is a very effective amendment that will work. I think it is actually
a very elegantly structured amendment.

Before I summarize a few of the key points in my statement, I
just want to try to bring this down to the real language of the
amendment and what it really does and what the practical reality
is of the budget process because I think a lot of the discussion on
these legal-threats have been disconnected from the amendment it-
self. They have been somewhat academic.

The core of the amendment is section 2. That is the enforcement,
and that is a very tough enforcement provision because section 2
says you can't increase the debt without a three-fifths vote. Now,
that is a stone wall.

Let us take the courts off the face of the Earth. That provision
is going to work. I do not know of any infitance in our constitu-
tional history where the Congress of the United States or the politi-
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cal branches have directly violated a provision such as a three-
fifths vote provision. I think everyone here knows Congress will re-
spect that three-fifths vote on increasing the public debt.

There is another practical reality. If Congress tries to borrow
money around that provision, who is going to lend Congress the
money? There is not one investor in the United States that is going
to buy Federal paper if it has been issued in violation of the Con-
stitution of the United States. So the real key provision is section
2, as the section-by-section analysis says. That is the enforcement
provision, and it is a self-enforcement provision.

Now, will a court come in someday if someone tries to borrow in
excess beyond the debt limit? I doubt it under current standing
doctrine, but if they do, it is not the end of the world because the
only remedy at that point is declaratory relief or an injunction
against further borrowing beyond the debt limit. And that has not
happened to us yet, and we have a debt limit today and there is
not a lot of litigation about it.

Section 1 is the other provision that is key here, and that inter-
plays with section 2 because what section 1 says is-it does not say
that as you are going through the year, your receipts and your ex-
penditures have to be in harmony. In fact, the section-by-section
makes it clear they can be out of whack.

What section 1 says is that at the end of the fiscal year, all of
your expenditures have to equal all your receipts, and if there is
any deficit, it has to have been approved by-a three-fifths vote.

Now, that is something that really, except in the most bizarre
cases, you are not going to know until the end of the year because
the political process is in play all the way through the fiscal year.
I don't see that there is a basis for any intervention in the process
because at any time Congress can say, we are going over and take
that three-fifths vote. If it looks like on the last day of the fiscal
year they are going to be $1 million out of whack, then the issue
becomes, up until the end of the fiscal year, is Congress going to
authorize that by a three-fifths vote? So as long as section 2 is re-
spected, which is you can't go over the debt limit, you can have
fluctuations during the fiscal year.

Now, let me just stress a couple of points from my testimony.
Very few cases, in my view, would arise under this amendment.
First, they have the rightness problem that I mentioned under sec-
tion 1. Because the political process is still going on and Congress
can, up to the last day of the fiscal year, enact a three-fifths resolu-
tion, a three-fifths statute on the amount of deficit for that fiscal
year-there is no violation until the end of the fiscal year-the
court will have nothing to do except wait until the end of the fiscal.
year. At that point, the only relief essentially is a declaratory judg-
ment, which would not be overly intrusive.

About standing, under current doctrine, it is hard to conceive of
a private citizen or a taxpayer having standing, suffering injury, in
fact, from the generalized grievance of deficit spending.

Moreover, to the extent that they attack a specific program and
say I have standing because this highway is going to come through
my property and it is being funded by this appropriations bill, then
the other two prongs of standing are not met, because it cannot be
traceable to-the violation, the illegal conduct of the unbalanced
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spending, can't be traced to that specific bill, nor can it be re-
dressed because there is nothing that the court can do to that spe-
cific spending measure.

There are plenty of ways to bring a budget back in balance and
they all require policy decisions, and the court has no basis for in-
sisting on one specific measure to take and therefore really has to
leave it to the Congress, if we ever got to that stage, to take the
appropriate action.

I have discussed in my statement the deference that the courts
have historically paid to Congress. I think it would be strong here.
We just saw an example of it recently in the reapportionment
cases, in the Montana case.

I have also discussed the hesitation to adopt intrusive remedies.
I think it is very clear from the cases where Congress adopts a re-
medial statute, as it is specifically empowered and directed to do
under section 6, that the courts will defer to that regime.

We saw that recently in Bush v. Lucas where an individual came
in and said, I am a Federal employee and my first amendment
rights have been violated; I want-to bring an action under the Con-
stitution. And the court said, well, Congress has already provided
a mechanism through the employment statute for you to seek re-
lief. It may not be fully the remedy you want or provide the same
as an action under the Constitution, but that is what Congress has
provided and we are going to defer to it.

So I think that a lot of the discussions about courts getting into
the act really overstate the problem dramatically, and I have to say
I came at this with skepticism because I personally am generally
concerned about judicial overreaching.

But I frankly think that this is an amendment that is well-craft-
ed and will not result in judicial interference. And to the extent it
does, again, I think it will be clear cases and I don't think it will
be injurious to the process to get courts involved in those limited
instances.

Something has been said about impoundment. I really don't un-
derstand it. I don't see any authority for the President to make an
impoundment here because, as I say, up until the end of the fiscal
year, under section 1, Congress has the power to ratify or to specify
the amount of deficit spending that can occur in that fiscal year.

Moreover, it is very clear that under section 6, Congress can
adopt whatever regime, enforcement regime, they want to enforce
section 1, and they can specify what the President's role is and
they can provide for rescissions, and the President would be guided
by that, as the President is guided right now under the Budget
Control Act, which dealt with the problem of impoundment.

So I think the whip is in Congress' hands, so to speak, under sec-
tion 6 where Congress can provide the enforcement mechanism
that the courts will defer to and that the President will be bound
by.

Finally, let me just say that lurking behind this all is a notion
that if the courts aren't there to enforce it, then it is an unenforce-
able provision, and I think that is a distorted view of the Constitu-
tion. As I say, I think this is a self-enforcing amendment in the
real world because that debt limit is a real debt limit that is not
going to be circumvented.
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I do think while the courts will be there in perhaps limited areas,
although I am even skeptical of that, I think that the real enforce-
ment mechanism here is the fidelity of the branches themselves to
the Constitution and the political check that exists.

There are many provisions in the Constitution that have been
obeyed for time immemorial. Thev have not been the subject of ju-
dicial enforcement. There are areas of wide prerogative for the Con-
gress. For example, recently on the impeachment case, it was held
that this Senate can do anything it wants to in impeachment cases,
and I haven't seen over our 200-year history any evidence of con-
verting this institution into a kangaroo court just because the
courts are not there hovering at the elbows of the Senators.

I agree with Senator Simon that Members of Congress take their
oaths seriously and can be relied on, as can be the President, to
see to the faithful execution of this provision. And I think, as the
Supreme Court said in the Richardson case, that the ultimate
check here is the political check. And I would be surprised if, par-
ticularly in this year after the changes that have occurred in the
election, anyone would suggest that that is not a potent check. Con-
cern about what would happen if we barefacedly violated the Con-
stitution, what would be the reaction of the people is a very real
check on congressional action.

Finally, one last word, which is I think it is very clear that if it
materialized that the courts were getting overinvolved in enforce-
ment of this statute, Congress does have the power under section
6 to limit the scope of remedies; for example, to prohibit certain
kinds of injunctions or prohibit the courts from attempting to raise
taxes, and so forth. Again, I don't think there is a significant risk
that that would materialize, but clearly Congress is equipped to
handle that under section 6 if it did.

Thank you, Mr. Chairman.
[The statement of Mr. Barr follows:]

PREPARED STATEMENT OF HON. WILLIAM P. BARR

Mr. Chairman and distinguished members of the Committee, I am honored to
have been invited today to testify on the Balanced Budget Amendment.

You have asked me to discuss whether judicial enforcement of the Amendment
-would result in undue interference by the federal courts in the budget process.

In my view, though it is always difficult to predict the course of future constitu-
tional law development, the courts' role in enforcing the Balanced Budget Amend-
ment will be quite limited. I see little risk that the Amendment will become the
basis for judicial micromanagement or superintendence of the federal budget proc-
ess. Furthermore, to the extent such judicial intrusion does arise, the Amendment
itself equips Congress to correct the problem by statute. On balance, moreover,
whatever remote risk there may be that courts will play an overly intrusive role in
enforcing the amendment, that risk is, in my opinion, vastly outweighed by the ben-
efits of such an Amendment.

I believe there are three basic constraints that will tend to prevent the courts
from becoming unduly involved in the budgetary process:

(1) The limitations on the power of federal courts contained in Article III of the
Constitution-primarily the requirement of standing;

(2) the deference courts would owe to Congress, both under existing constitu-
tional doctrines, and particularly under section 6 of the Amendment itself,
which expressly confers enforcement responsibility on Congress; and

(3) the limits on judicial remedies running against coordinate branches of govern-
ment, both that the courts have imposed upon themselves and that, in appro-
priate circumstances, Congress may impose on the courts.
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I will discuss each of these constraints in turn. Before I do, however, let me note
that my remarks will focus on sections 1 and 2 of the Amendment. It is these provi-
sions thatwould create new limits on Congress' power to borrow and to expend bor-
rowed funds, and those new limits may potentially give rise to new opportunities
for courts to intrude themselves into the budgetary process in ways they currently
cannot. Section 4 of the Amendment, in contrast, presents no such new opportunity
or risk for judicial interference in the budgetary process. Section 4 merely adds fur-
ther procedural requirements for the passage of revenue bills, and courts today al-
ready may entertain claims that revenue bills (either taxes or user fees) do not com-
ply with clear constitutional procedures.

I. ARTICLE III LIMITATIONS

Article III of the Constitution confines the jurisdiction of the federal courts to
"Cases" or "Controversies." As an essential part of this case-or-controversy limita-
tion, any plaintiff who hopes to invoke the judicial power of the federal courts must
demonstrate sufficient "standing."

Although the Court has not been completely consistent is defining this doctrine,
its fundamental principles remain clear. At an irreducible minimum, a plaintiff
must show three things to satisfy the standing requirement:

(1) "Inury in fact"--that he personally has suffered some concrete and particu-
larized injury;

(2) "traceabiity"--that the particularized injury was caused by, and is fairly
traceable to, the allegedly illegal conduct; and

(3) "redressibility-that the relief sought will likely redress the plaintiffs injury.
E.g., Lujan v. Defenders of Wildlife, 112 S. Ct. 2130, 2136 (1992); Valley Forge
Chiristian College v. Americans United For Separation of Church & State, Inc.,
454 U.S. 464, 482-83 (1982); Simon v. Eastern Kentucky Welfare Rights.Orga-
nization, 426 U.S. 26, 38, 41 (1976).

Basically, we can anticipate two kinds of court challenges relating to sections 1
and 2 of the Balanced Budget Amendment:

(1) A claim that a particular budgetary action (such as a spending or borrowing
measure) violates the Amendment or its implementing statutes by"unbalancing" the budget or by exceeding the applicable debt limit; or

(2) a claim that one of the implementing mechanisms enacted by Congress pursu-
ant to section 6 of the Amendment is itself in violation of section 1 or 2. In
either case, I believe, few plaintiffs would be able to establish the requisite
standing to invoke federal court review.

The "injury in fact" requirement alone would be an imposing hurdle. It is fun-
damental that to establish "injury in fact," a plaintiff cannot rely on generalized
grievances and burdens shared by all citizens and taxpayers, but rather must be
able to show a particularized injury that he has distinctively sustained. No private
citizen or group would have standing to obtain judicial enforcement of the Amend-
ment solely by virtue of their status as a citizen or taxpayer. Their supposed in-
jury-the burden of deficit spending and increased debt-is shared by all taxpayers
and is precisely the kind oL'generalized grievance" to which the judicial power does
not extend. As the Supreme Court recently reiterated: "As an ordinary matter, suits
premised on federal taxpayer status are not cognizable in the federal courts because
a taxpayer's 'interest in the moneys of the Treasury * * * is shared with millions
of others, is comparatively minute and indeterminable; and the effect upon future
taxation, or any payments out of the funds, so remote, fluctuating and uncertain,
that no basis is afforded for [judicial intervention]."' Asarco. Inc. v. Kadish, 490 U.S.
605, 613 (1989) (quoting Frothingham v. Mellon, 262 U.S. 447, 487 (1923)).

Moreover, even in the case where a plaintiff could establish "injury in fact"-by
showing, for example, that a specific budgetary action causes particularized and dis-
tinct harm to him-it would still be difficult for that plaintiff to satisfy the remain-
ing two elements of Article III standing-the traceability and redressibility require-
ments. Given the myriad components of any budget, most plaintiffs wouldbe unable
to show that the putatively illegal conduct-the unbalancing of the budget or the
breaking of the debt ceiling-was "caused" by, and hence is fairly traceable to, the
particular spending measure that has allegedly harmed them. Moreover, a plaintiff
would be hard put to demonstrate redressibility because the political branches
would have numerous ways to achieve compliance with the Amendment--other than
by eliminating the specific measure harming the plaintiff. There would thus be no
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legitimate basis for a court to single out and strike down the specific spending meas-
ure to which the plaintiff objects.

I should for a moment address the case of Flast v. Cohen, 392 U.S. 83 (1968),
where the Supreme Court, 27 years ago, allowed a taxpayer to mount an Establish-
ment Clause challenge against federal aid to parochial schools. Flast is the only in-
stance where the Court has departed from its rigorous restriction on taxpayer stand-
ing. Flast plainly has no application to the present context and would not authorize
general taxpayer standing to seek judicial enforcement of the Balanced Budget
Amendment. First, the Court has never identified any constitutional restriction on
the powers of Congress other than the Establishment Clause that might support an
exception to the general prohibition on taxpayer standing. Moreover, by its terms,
Fast is limited to cases challenging congressional action taken under its tax-and-
spending power (Art. I, Sec. 8, Cl. 1 of the Constitution) when the expenditure of
tax revenue is made for an illicit purpose. In contrast, sections 1 and2 of the Bal-
anced Budget Amendment limit Congress' borrowing power (a separate power, enu-
merated in Art I Sec. 8, Cl. 2) and contains no restriction on the purposes of con-
gressional expenditures. The Court has expressly declined to extend Flast beyond
the exercise of Congress' power under Art. I, Sec. 8, Cl. 1 to other fiscal provisions.
See, e.g., Valley Forge Christian College, 454 U.S. at 480. And finally, in subsequent
cases, the Supreme Court has consistently reaffirmed the need for all plaintiffs to
demonstrate particularized injury, thus casting doubt on the continued vitality of
Flast. I cannot see the Court resurrecting and extending Flast in the context of the
Balanced Budget Amendment.

There remains the question whether, by virtue of their office, Members of Con-
gress can establish standing where a private citizen could not. The Supreme Court
has never recognized congressional standing, and forceful arguments have been ad-
vanced against it. See Barnes v. Kline, 759 F.2d 21, 41-51 (D.C. Cir. 1985) (Bork,
J., dissenting), vacated as moot sub nom. Burke v. Barnes, 479 U.S. 361 (1987).
Those lower courts that have allowed congressional standing have limited it in ways
that would greatly restrict its use in efforts to enforce the Balanced Budget Amend-
ment. First, Members must demonstrate that they have suffered injury in fact by
dilution or nullification of their congressional votin power. In addition, Members
must still satisfy the other requirements of Article III standing, including the
traceability and redressibility requirements. And finally, under the doctrine of "equi-
table discretion," recognized by the D.C. Circuit, Members must show that substan-
tial relief could not otherwise be obtained from fellow legislators through the enact-
ment, repeal or amendment of a statute. See Melcher v. Federal Open Market
Comm., 836 F.2d 561, 563 (D.C. Cir. 1987).

Even if the legitimacy of congressional standing, in principle, were ultimately ac-
cepted by the Supreme Court, I would expect that doctrine would have narrow ap-
plication in the context of the Balanced Budget Amendment. Even if a circumstance
arose where a Member could meet the first two requirements, it seems that, absent
a serious and clear abuse, the equitable discretion doctrine would militate strongly
against allowing congressional standing. This is not like the Pocket Veto cases
where the Executive has allegedly "nullified" a Member's vote; here it is Congress
itself that is taking the challenged action. If the doctrine of "equitable discretion"
has any force, it should apply to limit judicial actions by individual Members who
wish to challenge enforcement of the Congess' own budgetary decisions, since the
real grievance of the congressional plaintiffs in such a case would be the failure to
persuade their fellow legislators of the correctness of their point of view. See Moore
v. United States House of Representatives, 733 F.2d 946, 956 (D.C. Cir. 1984), cert.
denied, 469 U.S. 1106 (1985); Riegle v. Federal Open Market Comm., 656 F.2d 873,
881 (D.C. Cir.), cert. denied, 454 U.S. 1082 (1981).

It is obvious from this discussion that I view Article III's standing requirement
as a principal safeguard against undue judicial activism in this area. But I would
be the last to say that the standing doctrine is an ironclad shield against judicial
activism. The doctrine is malleable and it has been manipulated by the courts in
the past. There is a clear trend, however, toward narrowing the parameters of con-
stitutional standing. See Lujan v. Defenders of Wildlife, supra; Valley Forge Chris-
tian College, supra. Furthermore, we can anticipate that the congressional budg-
etary process is not likely to be a field where the courts would be eager to stretch
the doctrine. The federal budget and the public debt limits do not typically implicate
sensitive individual rights, and thus there may be less temptation for courts to
apply the standing requirements more loosely. In addition, courts are not expert at
fathoming the ins and outs of budgetary arcana, and there is no reason to think
they would be so inclined to enter that thicket as to manipulate standing principles
to do so. Nevert-.eless, the possibility remains. One way to minimize the risk of such
judicial activism is for Congress to take care in the wording of any particular stat-
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utes that are enacted in implementing the Amendment so as not to give rise to
colorable claims of standing or private rights of action.

Before moving on, I should also point out for the Committee one area that I be-
lieve does hold some potential for mischief and that Congress may wish to address.
That is the area of state court review. The constraints of Article III do not, of
course, apply to state courts, which are courts of general jurisdiction. State courts
are not bound by the "case or controversy" requirement or the other justiciability
principles, even when deciding issues of federal law, including the interpretation of
the Federal Constitution. Asarco, Inc., 490 U.S. at 617. Accordingly, it is possible
that a state court could entertain a challenge to a federal statute under the Bal-
anced Budget Amendment despite the fact that the plaintiffs would not satisfy the
requirements for standing in federal court. Absent an applicable provision in federal
law for exclusive jurisdiction in the federal courts, the state court in such a cir-
cumstance would have the authority to render a binding legal judgment. Ibid. The
only avenue for federal review would be by certiorari to the Supreme Court, which
has held that it may exercise its discretionary jurisdiction in such cases "if the judg-
ment of the state court causes direct, specific, and concrete inury to the parties who

etition for * * * review, where the requisites of a case or controversy are also met."
id. at 623-24.

To avoid the possibility that a federal statute or the federal budgetary process it-
self might be entangled in such a state court challenge, I would suggest that Con-
gress include a provision for exclusive federal jurisdiction in any implementing legis-
lation enacted pursuant to section 6 of the Amendment. Such a provision should be
carefully worded so as not to create inadvertently any implied right of judicial re-
view in federal court and so as not to affect any of the otherwise applicable limita-
tions on justiciability discussed in this statement.

II. JUDICIAL DEFERENCE

Let me now turn to the second factor that will constrain judicial overreaching. In
those cases where standing is established and the court proceeds to review the mer-
its of a claim under the Balanced Budget Amendment, there is no reason to believe
that the court would readily second-guess decisions made by the political branches.
On the contrary, following long-established doctrine, as well as the Amendment's
own explicit dictates, a reviewing court is likely to accord the utmost deference to
the choices made by Congress in carrying out its responsibilities under the Amend-
ment.

This judicial deference would be strongest in cases challenging the implementing
mechanisms adopted by Congress. The Balanced Budget Amendment, in essence,
mandates certain results (balanced budgets and capped debt) and leaves it to Con-
gress to put in place mechanisms to achieve those results. It is well-established that
where the Constitution requires a certain "end," Congress will be given the widest
latitude in selecting "means" to achieve that end. Thus, for example, the courts have
accorded broad deference to Congress in its selection of appropriate enforcement
mechanisms under section 5 of the Fourteenth Amendment. See Katzenbach v. Mor-
gan, 384 U.S. 641 (1966). And in the context of the apportionment process, where
the Constitution mandates in fairly precise terms that Representatives shall be ap-
portioned among the several States according to their respective Numbers" (Art. I,
Sec. 2, Cl. 3), the Supreme Court has deferred to Congress' choice of the method
for apportionment, even though a State adversely affected could demonstrate that
another method might yield a more accurate result. See U.S. Dep't of Commerce v.
Montana, 112 S. Ct. 1415, 1429 (1992).

The need for deference would be even more compelling in cases under the Bal-
anced Budget Amendment, since the language of the Amendment explicitly confers
on Congress, in mandatory terms, the responsibility for implementing the Amend-
ment and specifically allows Congress in so doing to "rely on estimates of outlays
and receipts" (emphasis added). Unless the implementing and enforcement provi-
sions adopted by Congress are plainly incompatible with the Amendment, it is un-
likely a court would substitute its judgment for choices made by Congress.

Even in challenges to specific budgetary actions-for example, a claim that a par-
ticular spending measure threatens to unbalance the budget-the courts would tend
to defer to the judgments of the political branches, except where a constitutional vio-
lation is clear. Not only do courts start with the general presumption that Congress
has acted constitutionally, see Pension Benefit Guaranty Corp. v. R.A. Gray & Co.,
467 U.S. 717, 729 (1984), but that general rule of deference is substantially rein-
forced by the Amendment's explicit assignment of implementation responsibility to
Congress in section 6, including the express recognition that Congress may rely on
estimates-a process that inherently involves discretionary and expert judgments.
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It is precisely when reviewing these kinds of technical fiscal issues-matters
uniquely within the province and expertise of the political branches-where the
courts are most inclined to defer to the sound judgment of the Congress and the
Executive.

In sum, then, even where the courts reach the merits of a claim under the Bal-
anced Budget Amendment, we are far more likely to see deference to Congress than
heavy-handed second-guessing by the courts. This is not to say that courts will ig-
nore clear instances of abuse; however, it -is precisely in such cases-in which the
violations are not arguable but palpable-where judicial intervention is most appro-
priate.

Ill. LIMITATIONS ON JUDICIAL REMEDIES

For the reasons outlined above, I am confident the courts will entertain very few
suits challenging congressional actions under the Balanced Budget Amendment, and
that, when and if they do, the courts will be inclined to defer to the judgments of
Congress and the Executive in the budget area. Assuming, however, that a court
might entertain such a suit and might declare a particular budgetary action uncon-
stitutional as a violation of the Amendment, there are still further judicial con-
straints making it unlikely a court will order intrusive remedies in such a case. As
I see it, these constraints all into two categories: prudential considerations that will
limit a court's exercise of its remedial powers and limitations created by section 6
of the Amendment itself.

First, courts are appropriately wary of becoming too deeply involved in super-
intending decisions and processes that are essentially legislative in character, and
for that reason, any court--most certainly the Supreme Court-will hesitate to im-
pose remedies that could embroil it in the supervision of the budgetary process. In-
deed, in the context of the Balanced Budget Amendment, the choice of any specific
remedy-for example, an order specifying a particular adjustment of expenditures
to bring the federal budget back into compliance with the Amendment-would in-
variably require the court to displace Congress by making a policy decision that is
inherently legislative and therefore inappropriate for the courts. I believe it far more
likely that a court faced with a violation of the Amendment would take the less in-
trusive route of simply declaring the particular action at issue unconstitutional and
leaving it to Congress to choose the appropriate remedy.

There are plenty of cases in which the Supreme Court has followed this route.
For example, in Buckley v. Valeo, 424 U.S. 1 (1976), the Court declared the composi-
tion of the Federal Election Commission Uinconstitutional as a violation of the Ap-
pointments Clause, but stayed the Court's judgment to "afford Congress an oppor-
tunity to reconstitute the Commission by law or to adopt other valid enforcement
mechanisms" that would remedy the violation. Id. at 143. And recently, in Harper
v. Virginia Dept. of Taxation, 113 S. Ct. 2510 (1993), where the Court retroactively
invalidated a discriminatory tax that had been levied by Virginia, the Court refused
to order refund of the amounts imprope-rly collected and held instead that the fash-
ioning of an appropriate remedy was properly left to state authorities. See id. at
2519-20.

Even in cases where there has been a proven Violation of the Fourteenth Amend-
ment, the Court has required the same respect for a legislature's ability to devise
remedies involving the exercise of the legislature's taxing authority. In Missouri v.
Jenkins, 495 U.S. 33 (1990), the Court confirmed that "the imposition of a tax in-
crease by a federal court," even as a remedy for racial segregation by a state school
district, must be "an extraordinary event." Id. at 51. "In assuming for itself the fun-
damental and delicate power of taxation," the Court held, "the District Court not
only intruded on local authority but cirumvented it altogether. Before taking such
drastic step the District Court was obliged to assure itself that no permissible alter-
native would have accomplished the required task." Ibid. According to the Court,
"the very complexity of the problems of financing and managing a * * * public school
system suggests that * * the legislature's efforts to tackle the problems should be
entitled to respect" and that "local officials should at least have the opportunity to
devise their own solutions to these problems." Id. at 52 (internal quotation marks
removed). The Court in Jenkins upheld the district court's power to order a local
school district to levy its own taxes because such a levy was the only means by
which the school district could raise funds adequate to comply with the court's de-
segregation order. See id. at 55-58. That could never be the case with any potential
violation of the Balanced Budget Amendment, which imposes a cap on spending and
the public debt, rather than an obligation to raise revenues. There will always be
a myriad of policy choices available to Congress for avoiding infringement of the
budget cap.
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Jenkins is also readily distinguishable from the context of the Balanced Budget
Amendment on the ground that Jenkins did not involve "an instance of one branch
of the Federal Government invading the province of another," but instead involved
a court order "that brings the weight of federal authority upon a local government
and a State." Id at 67 (Kennedy, J., concurring in part and concurring in the judg-
ment). The distinction is critical because under Article I, Section 1, "(all legislative
Powers" granted under the Federal Constitution are vested in Congress, and the
enumeration of legislative powers begins by providing that "[t he congress shall
have Power To lay and collect Taxes'"(Art. I, Sec. 8, 01. 1). Based on these provi-
sions, the Court has stated that taxationin is a legislative function, and Congress
* * * is the sole organ for levying taxes." National Cable Television Ass'n v. United
States, 415 U.S. 336, 340 (1974). See Missouri v. Jenkins, 495 U.S. at 67 (Kennedy,
J.).

A second source of limitations on the courts' exercise of their remedial powers is
found in the Amendment itself. Under section 6, which provides that "[tihe Congress
shall enforce and implement this article by appropriate legislation," Congress will
have the authority to adopt remedies for any purported violation of the Amendment.
Congress, for example, could provide for correcting a threatened budget imbalance
or overspending through sequestration, rescission or other devices. In addition, sec-
tion 6 logically gives Congress the power to limit the types of remedies that might
be ordered by a court. This power is consistent with Article III's delegation of au-
thority to Congress to define and -limit the jurisdiction of the federal courts, and
would allow Congress, for example, to deny courts the ability to order injunctive re-
lief for violations of the Amendment. Congress has adopted such limitations in othercontexts. See, e.g., Norris-LaGuardia Act, 29 U.S.C. § § 101-115 (prohibiting courts
from entering injunctions in labor disputes); Federal Anti-Injunction Act, 28 U.S.C.
§2283 (prohibiting federal courts from enjoining state court proceedings); Tax In-
unction Act, 26 U.S.C. § 7421(a) (prohibiting suits to restrain the assessment or col-

lection of taxes).
These powers given to Congress will compound the courts' self-imposed prudential

concerns, with the result that the courts will be even more hesitant to order intru-
sive remedies for ostensible violations of the Amendment. Courts regularly defer to
remedies that have been crafted by Congress. This deference is shown even in cases
involving the vindication of individual rights. The Supreme Court, for example, has
held that Congress may adopt procedures limiting the remedies available in so-
called Bivens actions, which are actions brought against federal officials for the vio-
lation of an individual's constitutional rights. See Bush v. Lucas, 462 U.S. 367, 388-
90 (1983). Similarly, in devising a judge-made remedy for violations of the Fifth
Amendment privilege against self-incrimination in Miranda v. Arizona, 384 U.S.
436 (1966), the Court recognized that "Congress and the States are free to develop
their own safeguards" to redress violations of the privilege and that such alternative
remedies would be respected by the courts. See id. at 490. Moreover, even if Con-
gress does not exercise the authority granted to it under section 6, the courts will
undoubtedly be aware of Congess' abilitY to limit the relief that courts may grant,
and this awareness in and of itself will likely check any tendency on the part of
the courts to develop their own creative remedies for violations of the balanced
budget requirement.

IV. THE AMENDMENT'S EFFICACY

Some have suggested that the federal courts' limited role in enforcing the Bal-
anced Budget Amendment makes the Amendment a "paper tiger." Their premise is
that, unless the courts are there to coerce com pliance at every turn, the political
branches will flout their constitutional responsibilities. These critics do not argue
for a greater role for the courts so much as they dismiss the Amendment as a feck-
less exercise. In my view, this critique is mistaken: it is based on a distorted view
of the Constitution and ignores the practical experience of over two centuries.

First, of course, the point is not that the courts will never be there; it is that we
need not fear-an avalanche of litigation, with the courts regularly reviewing fiscal
decisions and effectively usurping the proper functions of the political branches.
Where the judicial power can properly be invoked, it will most likely be reserved
to address serious and clearcut violations.

More importantly, Members of Congress and Presidents seek to conform their ac-
tions to constitutional norms, not because of external threats of judicial coercion, but
primarily because of their own fidelity to constitutional principles. After all, it is not
only judges who must take an oath of allegiance to the Constitution. Just as the
vast majority of citizens obey the law because they want to-not because they fear
the police-so too those who serve in the political branches feel constrained by con-
stitutional requirements and strive to obey them, whether backed by judicial sanc-
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tion or not. Congress, for example, has dutifully provided for a census every ten
years since the 1790's, as required by the Constitution, without court order. Even
in an area as unreviewable and murky as the War Powers, the political branches
strive to comply with constitutional norms. And the Senate has always administered
responsibly its sole power to try cases of impeachment, without allowing such trials
to degenerate into Kangaroo courts, even though the exercise of that power is not
subject to the check of judicial review. See Nixon v. United States, 113 S. Ct. 732
(1993). As Judge Williams put it in the Nixon case:

If the Senate should ever be ready to abdicate its responsibilities to
schoolchildren,-or, moved by Caligula's appointment of his horse as senator,
to an elephant from the National Zoo, the republic will have sunk to depths
from which no court could rescue it. And if the senators try to ignore the
clear requirement of a two-thirds vote for conviction, they will have to con-
tend with public outrage that will ultimately impose its sanction at the bal-
lot box. Absent judicial review, the Senate takes sole responsibility for its
impeachmentprocedures as a fill-fledged constitutional actor, just as theframers intended.

Nixon v. United States, 938 F.2d 239, 246 (D.C. Cir. 1991) (footnote omitted), aff'd,
113 S. Ct. 732 (1993).

For over 200 yearsday after day, the business of government has gone forward
in prescribed channels, with judicial enforcement the exception, not the rule. The
Balanced Budget Amendment will be effective without judges hovering at Congress'
elbow; the Congress will carry it out and it will achieve its intended results.

Finally, we can rest assured that the Amendment will be policed through the most
effective enforcement mechanism of all-the watchfulness and wrath of the Amer-
ican people. After all, the requirements of the Balanced Budget Amendment are not
like those of the Appointments Clause or the Emoluments Clause, which could be
violated with virtually no political fallout. Rather, they touch upon one of the core
political concerns of the people. Does anyone seriously maintain that Congress could
thumb its nose at a constitutional balanced budget requirement with impunity? OrIlay fast-and-loose with it and escape political retribution? It is precisely in areas
ike this, where the political check is so potent, that we can safely trust in its effi-

cac
ank you, Mr. Chairman.

The CHAIRMAN. Well, thank you, General. I think you are very
cogent on all of these considerations. I just want to thank you first
for submitting a well-reasoned and scholarly set of written remarks \
and testimony. I guess that reflects your days as the head of the
Office of Legal Counsel, as well as when you were Attorney Gen-
eral of the United States. And I say it is well-reasoned because I
agree with virtually everything you wrote, but a few questions.

You have covered the Flast v. Cohen matter?
Mr. BARR. Yes.
The CHAIRMAN. And I also think you are right on when you sug-

gest that courts will not enmesh themselves in the intricacies of
budgetary issues. Now, do you believe there are any separation of
powers problems if courts interfere with the budgetary process?

Mr. BARR. There would be serious suppression of powers prob-
lems that the courts will recognize. If the plaintiff coming in, if
their claim is that the whole budget is out of whack, then that is
the kind of generalized grievance that the courts have traditionally
said they do not adjudicate. There is not a specific concrete injury
to that individual.

Moreover, what is the remedy, because the balancing of the
budget involves a number of options? You could raise taxes, you
could authorize debt or you could cut spending. You do not have
to cut any specific bill. You could cut any bill. Those are decisions
that obviously the court recognizes are legislative decisions.
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If the claim is that a specific measure is the measure that hurts
me and is part of a budget that is out of whack, then again how
does the court determine that that is the measure that caused the
budget to go out of whack, but, more importantly, what is the rem-
edy?I have no basis as a judge to say, OK, that transportation bill,
I will X that out, because that is the one that is going to put the
road through your property, because Congress could say, well, if we
have to cut, we will cut this bill, not that bill.

So I think the heart of this courts will recognize, and this is not
doctrine that is on unsteady sand. The courts traditionally through-
out 200 years have recognized and stayed their hand about becom-
ing involved in these kinds of legislative judgments. And while I
am suspicious and concerned and paranoid about the possibilities
of judicial activism in many contexts, I think they are overblown
in this one.

The CHAIRMAN. I agree with you. Some Senators have men-
tioned, and some have mentioned here, and some of the witnesses
have expressed fear that the Supreme Court's decision in Missouri
v. Jenkins gives the courts a license to order Congress to raise
taxes. I do not think that case is even applicable on the Federal
level. Could you just expand on your position on that matter?

Mr. BARR. I think actually the case supports what I am saying.
There, there was a constitutional requirement for the Government
entity to spend money, just like the Constitution says Congress has
to support the President of the United States, cannot cut his sal-
ary, must provide the salary of the President.

The only way the district court found and the Supreme Court ac-
cepted that entity-this was a school board-the only way they
could get money was tax. They could not borrow or anything else.
So what the court did was first struck down the district court's di-
rect order of the tax, because it said that the courts do not have
the power to do that. But it acknowledged that if there is any pol-
icy choice that is to be made in terms of how to meet your constitu-
tional obligation, then the political body has to be allowed to make
that choice.

In Missouri, the court said there was no alternative. The only
was that entity had to get the revenue was tax. The second point
was, as you pointed out, Mr. Chairman, that was a 14th amend-
ment case where you are dealing with the relationship between the
Federal Government and the State, and the court has in other
cases made clear that it will not intrude into the taxing authority,
which is reserved solely to Congress in the Constitution, the Fed-
eral Constitution.

The CHAmRMAN. My time is up.
Senator Biden?
Senator BIDEN. I have two questions. David, welcome back.
Mr. STRAUSS. Thank you, Senator.
Senator BIDEN. You have been here in the past sitting on this

side advising us.
Do you disagree with what General Barr said?
Mr. STRAUSS. I think it is a very rosy scenario. As I said, it could

be true. It could be true that the judges from now until whenever
show the good sense and restraint to interpret the doctrines in a
narrow way and stay out of the picture. That could happen. But
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the opposite could happen, too, and you could have judges at some
point in the future, 20 years, 30 years, 50 years in the future tak-
ing advantage of the doctrines that do exist.

Flast v. Cohen is on the books. There are expansive standing de-
cisions on the books. There are decisions suggesting that Congress'
power to cut back on remedies for constitutional violations is a lim-
ited one and Congress cannot cut too far. Judges could take advan-
tage of those doctrines and be quite aggressive in seeking to en-
force this amendment.

What would give them the authority, I agree with General Barr,
that Missouri v. Jenkins would give them the authorities of this
amendment. They would say, look, this amendment was added to
the Constitution to give us the taxpayers and the citizens certain
rights against the Government the right to insist on a balanced
budget, it was not meant to be a form of words, it was meant to
be like the rest of the Constitution, something we could enforce in
court. And I can see judges accepting that argument.

If the Congress does not want that argument to be accepted, then
the thing to do I think is to make it clear and then face the ques-
tion of having an amendment that, unlike I think every other
amendment that has been added to the Constitution, is not judi-
cially enforceable. There are provisions in the Constitution that the
courts will enforce, but I do not know of any occasion in which we
have gone through the amendment process deliberately to add a
provision to the Constitution that is not enforceable. If that is what
is to be done, then I think it should be done explicitly, and not to
leave this loaded weapon in the Constitution that some judge
might come along some day and pick up.

Senator BIDEN. General, what is the problem with adding lan-
guage limiting the court's power? You say it is not much of a con-
cern, because of standing the courts moving in to enforce as a prac-
tical matter is not much of a concern. You argue that history over
the past couple of hundred years tells us they are uninclined to
interfere, when it is so clearly a prerogative of the elected body.
But is there a down side in putting it in, other than the political
down side that may impede its passing? But, as a former Attorney
General sitting and looking at this, do you have any problem with
an amendment enshrined in the Constitution that prohibits the
courts from exercising this feared authority?

Mr. BARR. If I were a Senator, I would put it in the amendment.
But if I felt that would mean the amendment would not pass be-
cause it would generate these arguments, oh, gee, this is sort of
like Eastern Europe, then I would without hesitation support the
amendment as written, because I think it is strong, it wil lbe effec-
tive, I think there are minimal risks, and I think under section 6
Congress has the power to deal with those down the road.

Finally, one point: What are we really talking about? Are we say-
ing, although we all intend courts not to get into this and we think
it will be bad for courts to get into this and this is not what we
want, that we are so afraid of lawless courts and judicial activism,
that we are not, as a democratic people, going to make a fun-
damental policy choice that we think is right, because we are in-
timidated about what lawless courts might do down the road? That
is the ultimate surrender.
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Senator BIDEN. I think, at least speaking for myself, what is at
stake for me here is, with all its imperfections and all of the bumps
and potholes that have been in the road for 200-some years, 208
years or whatever it is, my concern relates to upsetting a very, very
useful doctrine that is not anywhere specifically enshrined in the
Constitution called separation of powers. One of those powers that
has been viewed to be the sole prerogative of the elected officials
has been this power to tax and spend. So that is a very broad fun-
damental principle that is equally as important as the policy pre-
scription that is enshrined in this constitutional amendment to
deal with a very important and debilitating aspect of our national
existence, which is the continuing escalating deficit.

That is the reason why I am inclined to err on the side of cau-
tion. By the way, I truly was not trying to put you in a spot, when
you say were you a Senator, that you would put it in, by pointing
out that that is evidence of the fact that it is flawed if it is not in.
I was just genuinely concerned about how you would view it from
a constitutional perspective, either having that language, or some
language to that effect, or not having the language.

I do not have any more questions.
The CHAIRMAN. Thank you.
Senator Simon?
Senator SIMON. Yes.
Senator BIDEN. Excuse me. Would the Senator yield for a mo-

ment?
Senator SIMON. Yes.
Senator BIDEN. Professor Sunstein, a colleague of Professor

Strauss at the University of Chicago Law School, could not be here
today and asked that the statement that he would have made be
placed in the record. I ask unanimous consent that it be placed in
the record at this point, so that there is some coherence to the tes-
timony.

The CHAIRMAN. Without objection.
[The prepared statement of Mr. Sunstein follows:]

UNIVERSITY OF CHICAGO LAW SCHOOL,
Chicago, IL, January 4, 1995.

Senator JOSEPH BIDEN,
Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR SENATOR BIDEN: I am sorry that I will be unable to appear at the hearings
on the proposed Balanced Budget Amendment, and I offer this brief letter by way
of summary of some reactions from the constitutional point of view. I suggest a sim-
ple change in the proposed Amendment, designed largely to make clear that courts
lack authority to enforce it.

It is unnecessary to say that the various issues raised by the proposed Amend-
ment are-quite complex-perhaps more complex, from the legal point of view, than
is generally appreciated. My concern here is not economic policy but constitutional
law, and especially with the role of the courts under the proposed Amendment. In
deciding constitutional issues, courts of course attempt to avoid resolution of com-
plex policy issues, especially when those issues relate to questions of economics and
finance. Those questions lie peculiarly within the domain of other branches, espe-
cially the legislature. Judges know little about accounting practices or public fi-
nance. Of course the resolution of some constitutional issues requires courts to in-
vestigate issues beyond their expertise, but this is an unfortunate event, to be avoia-
ed where possible.

The proposed Amendment is troublesome from the constitutional point of view in-
sofar as it might give (a) standing to citizens to litigate issues that do not belong
in courts and (b) authority to courts to decide whether Congress has complied with
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its mandates. The prospect of (a) is troublesome to the extent that well-organized
interest groups, with their own selfish agendas, might be able to seek to stop, delay,
or change legislative budgeting processes. The prospect of (b) is troublesome insofar
as courts-unlikely to know a great deal about the subject at hand, not democrat-
ically elected, and perhaps with their own agendas-would be authorized to oversee
the budgeting process. Judicial entanglement with fiscal matters would raise unfore-
seen and novel problems; it is probably best avoided.

Consider, for example, the fact that S.J. Res. 41 (from the 103rd Congress) con-
tains terms "total outlays" and "total receipts" for any fiscal year, people disagree
about how these are best calculated. Would courts be permitted to oversee the rel-
evant calculations? And what would be the remedy if courts find that the amend-
ment has been violated? Could courts enjoin expenditures in excess of a balanced
budget? If so, courts might be placed in an unacceptable position of deciding which,
of many possible programs, must be cut.

There are some additional problems. Would the proposed Amendment alter the
traditional allocation of authority between Congress and the President? Perhaps the
President would be understood, under the Amendment, to have the power to im-
pound funds if, in his view, impoundment is necessary to produce compliance with
the Amendment. Currently the President is understood to lack such authority,
largely because of the Judgment that the Constitution reserves to Congress the deci-
sion whether to spend or not to spend. And if the President could impound funds
selectively, he would be authorized to choose those programs that he likes best. This
would produce a novel and somewhat troublesome change in existing understand-
Indo not intend with these remarks to express a view on whether a constitutional

amendment to require a balanced budget would be desirable. Any judgment on this
point would call for expertise in budgetary and legislative matters, not in constitu-
tional law. But I do suggest that the separation of powers issues raised by the pro-
posed amendment raise complex questions and it appears that they have not yet re-
ceived adequate consideration.

At a minimum, I suggest, as have others, that it would probably make sense to
insert a separate section, perhaps a new section 7 in S.J. Res. 41, saying something
to this effect: "No court shall have jurisdiction or authority to enforce the provisions
of this amendment, or to decide any questions of law or policy that might arise
under this amendment." I think that an addition of this sort would be very much
in line with what Congress has in mind. The 1993 Committee Report emphasizes
that the amendment "leaves political decisions to the political system." Throughout
it says that "the political process will provide the ultimate enforcement mechanism."

I think that language of the general sort I am suggesting would probably be pref-
erable to the alternatives proposed last year by Senators Danforth and Reid. The
Danforth alternative would allow courts to issue declaratory judgments. This seems
unfortunate, for even declaratory judgments would represent a large degree of judi-
cial entanglement in budgetary issues-requiring courts to decide questions for
which they lack competence. A declaratory judgment is not an injunction, but it re-
mains an authoritative judicial assessment of legal duties and probably such as-
sessments should not be permitted in this context in view o the complexity and del-
icacy of the technical issues, which are best reserved to the democratic branches of
government.

Moreover, both the Reid and the Danforth proposals would allow Congress, if it
chooses, to grant enforcement authority to courts. I think that this is probably a
mistake, since it might lead to partisan debates over whether and how courts should
be given oversight power, rather than helpful debates about how Congress might
best to balance the budget. It seems best, from the constitutional point of view, to
make a simple statement in the Amendment that courts have no power of enforce-
ment, and hence to settle that issue in the text itself.

The Reid proposal has a further problem: It leaves at least a modest degree of
ambiguity insofar as it does not specifically negate judicial authority. The Reid pro-
posal also takes the constitutionally unprecedented and probably unfortunate step
of allowing Congress to say that officers within Congress may order uniform cuts.
This proposal should probably be rejected simply because it is so novel, and so in-
consistent with the traditional allocation of authority, that it should not be placed
in the constitution unless there is no doubt that it is a good idea. Usually, of course,
any delegates of Congress in the enforcement of federal law is part of the executive
branch, and this is part of the whole idea of separation of powers. If Congress can
ask one of its own officers to order "uniform cuts," the making of law and the en-
forcement of the law will be brought together, in a way that is inconsistent with
the original constitutional plan.
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Of course relevant Committee Reports may sort out the enforcement issues. But
such reports are entitled at best to minimal weight in the interpretation of constitu-
tional amendments. What I am suggesting is that Congress' clear desire is to impose
duties on the President and the Congress, and not to give new powers to the federal
judiciary. It would be unfortunate if an amendment designed to improve democratic
policies were to be interpreted to authorize judges to decide questions for which they
are singularly ill-suited. With a relatively simple change, this concern could be
eliminated.

It might also make sense to include a provision saying something to this effect:
"Nothing in this provision shall be interpreted to give the President the authority
to impound funds, or otherwise to change the allocation of authority between the
President and the Congress." A provision of this kind would make clear that Con-
gress is not intending to settle these issues by inadvertence, and that any judg-
ments about impoundment or related issues (including the line-item veto, an issue
that, I know, is receiving separate treatment) are not being made through this
Amendment.

The Reid and Simpson proposals do not explicitly speak to issues involving the
allocation of authority between the President and Congress, and it would be useful
to make clear that no change along this dimension is intended. In light of the goals
motivating the Amendment, any alterations in the authority of Congress an the
President should probably be made separately.

I hope that these comments are helpful.
Sincerely,

CAss R. SUNSTEIN.

Senator SIMON. Professor Strauss, buttressing somewhat General
Barr's statement is the history of State provisions. I do not know
if you were here when Senator Brown mentioned that for 56 years
they have had a provision stronger than this proposed constitu-
tional amendment and they have had no litigation. There has been.
very little litigation on these State provisions. Do you have any
comment on that?

Mr. STRAUSS. There are a couple, I think maybe three factors op-
erating there. Of course, Senator Simon, to the extent I know you
are right in characterizing the State situation, the first is that
State courts have different traditions of entertaining lawsuits, of
what questions are considered for judicial resolution, different tra-
ditions from the Federal tradition.

The second is that the States often have an easier time balancing
their budgets than the Federal Government does, so that there is
less controversy that might give rise to litigation. And the third
point is that there is a range of interpretive questions that might
arise in connection with this amendment that has not arisen in the
States, either because there has been a tacit agreement to main-
tain a capital budget and everyone accepted that as the budget that
had to be balanced or for some other reason.

I guess my central point, Senator Simon, is that if we want
courts not to interfere, we should be clear that that is what we
want, and not take the chance that they will and be clear that that
is thekind of amendment we have.

On the other hand, if we want a judicially enforceable amend-
ment, we should be clear that that is what we want, and what we
should not find ourselves in the position of doing is getting caught
in between, where we are not sure what we want and we leave the
door open for an outcome that we might all consider undesirable.

Senator SIMON. So you favor something like the Danforth amend-
ment?

Mr. STRAUSS. I think if the amendment is to be adopted, some
attention has to be paid to that. I am very uncomfortable with the
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idea of having constitutional amendments that are not enforceable.
I think that would change the nature of the Constitution and leave
us open to argument of why not have an anticrime amendment,
why not have an education amendment, similarly unenforceable. So
I am very uncomfortable with that.

Senator SIMON. I would say here that, as General Barr has point-
ed out, that a three-fifths requirement for extending the debt limit
makes it very, very enforceable. So it is tough.

I would add, as a former State legislator-and I see Lowell
Weicker here-I do not know that you are accurate that it is easier
to balance a budget at the State level than it is at the Federal
level.

Let me ask you this, because you have hinted opposition, but you
have not said you are opposed to the amendment. You are from the
University of Chicago, and you are living in a great urban center.
We have seen interests grow and squeeze out our ability to respond
on social programs. In fiscal year 1949, the Federal Government
spent 9 percent of its budget on education. Today, we spend 2 per-
cent. We will spend this year ten times as much on interest as on
education. We will spend almost twice as much on interest as on
all of our poverty programs.

Knowing your fears, but also knowing that interest is squeezing
out what we ought to be doing in our society, and knowing-some-
one, I think it was Paul Tsongas, mentioned our response to polls-
what people want in the polls, and we have been following the
polls, are more services and lower taxes, and we have been giving
them both at great jeopardy to the future, and we are hurting our-
selves right now. If you had to vote on the constitutional amend-
ment, how would you vote?

Mr. STRAUSS. Senator Simon, you are right. No one who lives
and works as I do on the outside of Chicago can be insensitive to
the extent to which we have social problems that need more atten-
tion than they have been getting, in my view.

My concern about this amendment, Senator, is that this might
be something that will take the place of the real hard decisions
that need to be made, that people will think that by passing a con-
stitutional amendment in a culture like ours, where constitutional
amendments mean something, you have a right, you can take it,
you can get it enforced, that people will think now they have done
something, they voted for the balanced-budget amendment, it is
part of the Constitution, our problem is solved and I do not have
to face up to the terribly difficult decisions that have to be made.

Obviously, that is not true of everyone, but my concern about en-
dorsing an amendment like this would be that, that we would take
a quick symbolic route out that would damage our constitutional
fabric, not fatally, but damage somewhat our constitutional fabric
and in the end would only deflect attention from the serious prob-
lems that need to be addressed.

Senator SIMON. I guess my response is I think this is the only
way to force us to face up to the problems, and I have never made
any bones about the fact that we are going to have to both cut
spending in areas that can be awkward and increase taxes. Milton
Friedman's column yesterday in the Wall Street Journal saying
that Paul Simon is going to win, we are going to have to increase
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taxes if we vote-I have never made any bones about it. We are
going to have to do both. We are going to have to face up to some
problems that we are ducking, and I do not think we can continue
to duck indefinitely without jeopardizing the future of the country.

General Barr, did you want to add something?
Mr. BARR. I would just like to make two points. One, there is

nothing symbolic at all about this amendment. This is not a sym-
bolic act. Putting a three-fifths limitation on Congress' power to
borrow is a very, very substantial limitation with real teeth. As you
know, Senator, anyone who has been in this town running through
the drills of shutting down the Government as we approach the
debt limit just under a statute knows that these are really effective
provisions.

The second point I want to make is, Professor Strauss suggests
that the idea of having some provision in the Constitution that
deals with taxing and spending of Congress that are not enforce-
able by the courts would be a great departure, I will just point to
two. There is the statement and accounts clause right now which
says at the end of each year Congress has to publish its receipts
and its expenditures. That goes to the fundamental basis of democ-
racy, informing the people about what you are collecting and what
you are spending. The statements and accounts clause, courts have
refused to review that, leaving broad discretion to Congress as to
how to do that.

The second provision is the requirement that revenue bills origi-
nate in the House, again going to a fundamental democratic prin-
ciple that the more popular branch be the branch that initiate reve-
nue measures. The court has stepped away from enforcing that, as
well.

The CHAIRMAN. Senator Kyl?
Senator KYL. Thank you, Mr. Chairman.
I want to commend the witnesses for waiting a long time to tes-

tify. This is a very important issue, and your testimony is very
helpful to us, and I want to personally express appreciation for
your waiting all this time and then having to deal with such an
issue in such a short period. We, too, are limited by that, so let me
try to ask three very quick questions very briefly.

First of all, General Barr, I found your exposition of the issues
very persuasive. I would like to ask you two quick questions, if I
could. First of all, do you see any particular problem-you perhaps
read Milton Friedman's piece, as well, and you heard my testimony
about my proposal for a spending limit method of implementing the
balanced-budget amendment. Can you think off the top of your
head of any particular legal problem with implementing the bal-
anced-budget amendment by limiting spending to a percent of the
gross national product for a specific fiscal year?

Mr. BARR. I think the enforcement mechanism would have to be
thought through carefully, but I do not think there is any kind of
generic constitutional problem involved there. I think it could be
done. As you know, Senator, I do not view that as a substitute for
this amendment, but I personally think it is another step that
should be taken.

Senator KYL. I appreciate that very much.
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Let me ask you a second question. You have made the point that
the amendment is essentially self-enforcing with the provision for
the debt increase, and that no additional judicial enforcement
needs to be explicitly provided. You listed several constitutional
provisions that fall under this category.

And I would like to suggest that some very important delegations
of power, such as the authority to conduct foreign affairs and the
manner in which the President conducts those affairs, are almost
always nonjusticiable. In other words, the Framers did leave that
to the internal safeguards of the Constitution, such as the se para-
tion of powers and checks and balances, to prevent wrong-doing
and aggrandizement of power. Does not the balanced-budget
amendment fall under the same basic nonjusticiable category of
delegations of power?

Mr. BARR. I think that broad portions of it do, particularly, for
example, questions of how you bring a budget into balance, if that
were ever presented to the court, because there are no standards,
the court could apply. Those are purely political decisions that have
to be made.

There are other aspects of the amendment that could provide a
standard for the court, but, as I say, I think that instances in
which they could be raised by a plaintiff are few, and to the extent
they are raised by a plaintiff, I see no harm in letting the judiciary
determine those few issues that are susceptible to judicial interpre-
tation.

Senator KYL. I appreciate that.
Professor Strauss, you indicated a concern about the risk, and it

is well taken, of Congress limiting the jurisdiction of the court.
Congress has always been very wary of doing that, notwithstanding
its authority to do so. Given that, would you prefer an explicit leg-
islative prohibition on the court's jurisdiction or a very strong
record of legislative intent?

Mr. STRAUSS. Legislative intent behind the constitutional amend-
ment itself?

Senator KYL. Yes, a very strong expression of intent, essentially
as General Barr has testified, that we do not intend for the courts
to get into the enforcement of this, that there may be. very limited
situations, but otherwise the basic concepts of justiciability apply
here. This is a clear matter in which the court would traditionally
not second-guess the Congress. If we, in adopting this amendment,
express our understanding that that is the way the court has dealt
with these issues, and hope that it would continue to deal with
them in that fashion, then we would not have to go that extra step
in limiting the jurisdiction of the court.

Mr. STRAUSS. Yes, if that were the choice, I think it would be
better to have the limitation on judicial authority tied to the
amendment itself, rather than enacted independently as legisla-
tion, because, as I said and as you alluded to, Senator, that legisla-
tion could set a precedent for congressional power to cut back on
the authority of courts to enforce constitutional rights where Con-
gress decides it would rather not have the courts enforce those
rights, and who knows where that would stop.

I should say, though, that an expression of legislative embodied
in the language of the amendment itself is not the sure way to do
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this. A lot of justices on the court now are hostile to relying on leg-
islative intent in general, and with a constitutional amendment
you have the additional problem of how we might know what the
Senate thought or even what the Congress thought. We do not
know what the States thought when they ratified it.

Senator KYL. This is one of those unique situations where the
two branches are very careful not to intrude into the arena of the
other to too great an extent: If the Congress were saying, in effect,
that as an alternative to stepping into the court's arena by specifi-
cally limiting its jurisdiction, we are expressing to the court in very
powerful words our belief that it will not intrude too far, based
upon precedent, would that be, preferable?

Mr. STRAUSS. I think it would be much preferable to have it be
made clear that this limitation on judicial authority is tied to the
amendment itself and not to in any way have a congressional as-
sertion of a more sweeping power to limit the power of the courts,
which means doing it in the amendment or perhaps by legislative
history, with the qualification that that might not be honored.

Senator KYL. General Barr, would you concur with that or have
a different view?

Mr. BARR. As I said to Senator Biden, if I were a Senator, I
would probably seek to put it in the constitutional amendment it-
self. But if I felt that that would mean killing the amendment be-
cause I lost support, I would seek to put it forward with clear legis-
lative history, and in that regard I would try to make it as clear
as possible that, under section 1, a violation, if any, would occur
at the end of the fiscal year, and you are not talking about sort of
real time monitoring, that anyone can come in during the year and
attack it. And if you make that clear, then I think 99 percent of
the concern evaporates.

Senator KYL. I appreciate that very much. At least to the extent
that this comment expresses any legislative intent whatsoever, I
would associate myself with the remarks you just made.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator Kyl.
We want to thank both of you for being here. I wish we had more

time. I did not even get to ask you any questions, Professor
Strauss. But we appreciate both of you, we appreciate the time that
you have given and we are sorry it has taken us so long here today.
These hearings are important and we are paying strict attention to
what you say.

Thank you very much.
Mr. STRAUSS. Thank you.
The CHAIRMAN. We notice that our Governor of Connecticut is

here, our former colleague and Senator Lowell Weicker. So we will
be happy to take your testimony at this time, Lowell. It is nice to
have you here. You are not going to save this amendment, are you?

STATEMENT OF HON. LOWELL WEICKER, FORMER GOVERNOR
OF CONNECTICUT

Mr. WEICKER. Mr. Chairman, it is good to see you. Senator
Simon, it is good to see you.

Senator SIMON. It is great to have you back here again.



it, are we doing a pretty job of discriminating between those who
are threats to us and those who are not? I need that information.

Mr. SCHUMER. Do you want to say anything to that, Mr. Wray?
Mr. WRAY. Well, I am not sure how much of that is readily avail-

able. We will certainly try to obtain what we can on it.
Mr. ScHubmR. I would just say we have asked the same ques-

tions, the subcommittee staff has. I would just say as follows: No.
1, the question how many people in the Federal prison system are
nonviolent first-time drug offenders we can't get answer to because
until 2 years ago they were not keeping such records. They knew
how long they were sentenced for but not the methodology under
which their sentence came. For the last 2 years I think it is avail-
able and we are trying to get that.

In reference to the second question, it is pretty clear that in the
Federal system your statement is not true that nonviolent crimi-
nals are bouncing violent criminals out of prison. Whether that is
true for certain State systems is a different question that I can't
give you an answer on.

Mr. MAZLI. Thank you, Mr. Chairman.
Mr. SCHUMER. OK. Thank you, Mr. Wray.
OK. Now we call our third panel, and I want to thank the third

panel for their indulgence, as well as the fourth panel, who are
going to have to indulge even more. We would ask them to come
forward.

Yes, there is a fourth. We are changing the-I am sorry. We are
changing the order. Panel 3 will simply consist of former Attorney
General Barr and Judge Wilkins. And then panel 4 will be the re-
maining four witnesses. We would invite either Mr. Wilkins or the
former Attorney General to join in in that panel, if they want to,
because we thought the last panel would be a little more of a dis-
cussion group. Although, frankly, we have plenty of back and forth
discussion even up to this point, which I think is good.

OK. Then let me introduce the Honorable William Wilkins. He
is the Chairman of the U.S. Sentencing Commission, and U.S. cir-
cuit judge for the Fourth Circuit Court of Appeals. Before taking
his current position, Judge Wilkins served as a U.S. district court
judge for the District of South Carolina.

The Honorable William Barr served as Attorney General-we all
know him well on this committee and subcommittee-of the United
States under the Bush administration, and he is now a partner
with Shaw, Pittman, Potts & Trowbridge in Washington, DC. And
before becoming Attorney General, Mr. Barr served as Deputy At-
torney General.

Judge Wilkins, you may begin.

STATEMENT OF JUDGE WILLIAM W. WILINS, JR. CHAIRMAN,
U.S. SENTENCING COMMISSION

Judge WiuaNs. Thank you, Mr. Chairman. First of all, I would
like to submit, if I may, for the record a factsheet that profiles drug
offenders sentenced in the Federal courts in the year 1992. You
may find it informative.

Mr. ScHum m. Please. And, without objection, it will be entered
into the record.



Judge WIuuNs. Thank you very much. I also have for the record
a legislative proposal that I would like to discuss with you. And if
I may I would like to submit that for the record.

Mr. SCHUMER. Without objection, that too will be submitted for
the record.

Judge WIuawS. Thank you very much. I have just a few brief re-
marks. My written testimony has been submitted.

First of all, let me say that whatever concerns people may have
with mandatory minimum provisions, there is no support from this
witness and no support from the U.S. Sentencing Commission that
we should retreat from the principle that criminal acts should be
met with tough and with certain sentences.

Today, there exists a congressionally chartered sentencing sys-
tem--that is, the Federal sentencing guidelines-that assure tough
and certain punishment. Indeed, this type of system and these pun-
ishments would continue even if for some reason the mandatory
minimums were to disappear today and be taken from the books
or substantially modified.

For example, of all defendants-and I think you have referred to
this in earlier testimony-of all defendants subject to the 5-year
mandatory minimum penalty-that is, the 60-month mandatory
minimum-the average sentence for these defendants is not 60
months but, under the guidelines 88 months. Those defendants
who are facing the 10-year mandatory minimum penalties-that is,
120 months-the average sentence is not 120 months but, actually
197 months. Of course, this is because the Congress, by passing
mandatory minimum statutes, essentially sets the starting point or
base offense level for these type of offenses under the Federal sen-
tencing guidelines. Then, if aggravating factors are present in a
given case, the guidelines will enhance the sentence.

A defendant facing a 10-year mandatory minimum penalty who
has no aggravating actors will receive 120 months imprisonment.
But those who have aggravating factors, such as the use of a weap-
on or violence, or recidivists with long criminal records and so
forth, under the guidelines scheme, those sentences will, of course,
be increased.

Importantly, Congress should not be distracted by off-the-mark
suggestions that this is an issue of being tough or being soft on
crime. I am a former prosecutor and I chair an agency where crime
control is the primary goal that we have attempted to achieve. I
firmly believe that to effectively control crime we must have a sen-
tencing system that deals from a position of strength. So I put to
you what I believe is the real question that we should consider:
What is the most efficient, the most effective and the fairest sen-
tencing system that we can devise?

The old system of sentencing that you talked about, Mr. Chair-
man, the unbridled discretion of Federal judges that we enjoyed at
one time in relatively recent history, and then with the sentencing
mandatory minimum scheme, if we only had those two choices I
would testify keep the mandatory minimum sentencing scheme in
place. But fortunately, we do not and are not limited to that choice,
for there is a choice that I would like to suggest to you today.

So I believe the solution will lie to this, to the problem, and there
are some problems with mandatory minimums I will be glad to dis-



cuss. They have many positive aspects, but they have some nega-
tive aspects as well. The solution lies in legislation that will pro-
mote greater coordination between the mandatory minimum sen-
tencing scheme and the Federal sentencing guidelines scheme. I
propose for Congress' consideration legislation that would, I think,
look at both of these two sentencing schemes and then have them
both apply in a more systematic, more logical and rational basis.

This is what this legislation would call for, bnefly. First of all
the bill would not repeal-with due respect to Mr. wards-would
not repeal mandatory minimum provisions now on the book. Rath-
er, it would use them as starting points with directions to the U.S.
Sentencing Commission to start its sentencing system off. This ap-
proach would have the effect of Congress setting the sentence for
the typical offender, the average offender, the one who has no ag-
gravating factors present and no mitigating factors present, allow-
ing the guidelines which recognize these other important factors of
sentencing to take over.

Congress has a vital, and has played a vital role, in setting na-
tional sentencing policy. This legislation, I believe, will fully accom-
modate the role that Congress shall continue to play in setting na-
tional sentencing policy.

Second of all, this bill would say that agavating factors recog-
nized by the guidelines and recognized by Naw today; that is use
of a weapon or a leadership role in the offense, obstruction o jus-
tice, injury to a victim, and others would continue to apply. This
means that when aggravating factors were present, and proven by
the Government to the satisfaction of the greater weight of the evi-
dence as found by the district court, the guidelines would require
a sentence greater, often substantially greater, than the mandatory
minimum sentence.

Third, in the case in which mitigating factors recognized by the
guidelines, and recognized by law today; that is, a defendant's
minor role in the offense or acceptance of the responsibility of the
criminal act, were applicable, then this proposed legislation would
allow the guideline provisions to operate for a proportionate reduc-
tion in the sentence, to accounting for the presence of the mitigat-ing factor.Mr. ScHu R. Judge, I am sorry to interrupt you.

Judge WILKiNs. Yes, sir.
Mr. ScHumR. How much would proportionate be?
Judge WILKiNs. Well, I can tell you now, and this works in guide-

lines every day without the operation of mandatories-
Mr. ScHUMR. I think that is an important question for all of us.
Judge WiLKINS. Let me give you an example. Let's take a drug

conspiracy. It has the leader, it has three average participants, and
it has one errand boy, a real minor participant. They are all con-
victed of the same statute of conspiracy to possess for distribution
purposes 5 or more kilograms of cocaine. They are all looking at
the 10-year mandatory.

Under the guidelines, the leader of this conspiracy would receive
a sentence of about 16 years, as opposed to the mandatory mini-
mum 10-year sentence. The three average participants who had no
agavating or mitigating role, would receive 10 years, because

t is the mandatory provision. The minor participant, assuming



this minor parcipant accepted responsibility-that is, offered a
timely plea of guilty to the Government and cooperated with the
Government, not in the prosecution of others but just in his own
case, that plus the minor role would reduce that person's sentence
down to approximately 5 years. So you would have the kingpin at
about 15 to 16 years, the middle level participants, the average
participants at the mandatory minimum, and this minor partici-
pant at 5 years.

I am glad you asked me that because when I talk about a propor-
tionate reduction no one is suggesting that these minor partici-
punts in major drug conspiracies should not go to prison. They
should go to prison. The question is how much? Where does crime
control reach-when do we achieve crime control? How do we effi-
ciently use our resources? Are we really contributing to crime con-
trol or are we fighting the drug war by placing minor participants
in prison for extended periods of time when a 5- or 6-year sentence
could serve the same purpose?

I might add too that there are only these two mitigating fac-
tors-acceptance of responsibility and role in the offense-that are
ever recognized by the guidelines in drug offenses. They are struc-
tured, they are confined, and judges, when they do apply these
mitigation factors, apply them because the facts dictate their appli-
cation. And, of course, the judge is cabined by the guidelines so the
reduction is limited.

I will say this, though. This proposed legislation, as in all other
cases, provides that in the unusual case the judge can depart below
the guidelines by stating a justifiable reason on the record and
then sentencing accordingly. This is the safety valve of the Sen-
tencing Reform Act that applies to all cases, not just drug cases.
But, of course, it doesn't apply when a mandatory minimum ap-
plies. So, regardless of the mitigating circumstances the judge can-
not take those into account.

I would not be alarmed by giving judges that departure author-
ity. They exercise it only in 6 percent of the cases. Moreover, the
Government has the right of appellate review in case the judge
does something that the Government disagrees with.

In my view, this proposal not only alleviates the structural prob-
lems with mandatory minimums, but it also has two important ad-
ditional benefits. First, it would increase fairness and proportion-
ality in sentencing. One of the major problems with mandatories is
that they lack proportionality in sentencing. A mandatory mini-
mum is a flat tariff. Regardless of the facts, regardless of the ag-
gravating factors or mitigating factors, mandatory minimum pen-
alties apply across the board.

My proposal would meet these objectives by providing sentencing
adjustments under the mandatory Federal sentencing guideline re-
gime. This means that appropriate adjustments for mitigating fac-
tors would occur in a certain and predictable fashion.

Second, by using guideline mitigating factors, which have now
been construed by the courts, this approach would not add a fur-
ther tier of complexity to the current sentencing system. Indeed,
my proposal would ease current complexities by makdng mandatory
minimums and the guidelines function in an integrated fashion.



I believe that what is needed is this type of corrective legislation,which would allow us--that is, us, the Congress and the American
peo le--to maintain the core principles of mandatory minimums
andprovide certain and significant punishment, but not sacrifice
proportionality and consistency in punishment at the same time.
Integrating mandatory minimums in the guidelines system, I
think, would accomplish these twin objectives, and would also do
it in a manner that would increase the efficiency of our current,
sometimes fragmented two-tiered sentencing system.

Thank you very much, Mr. Chairman.
[The prepared statement of Judge Wilkins follows:]

PREARED STATm NT OF JuDxS WILAM W. WINS, JR., CHAIRMAN, U.S.
SENTENCING COMMISSION

INTRODUCTION

Mr. Chairman, members of the subcommittee, my name is William W. Wilkins,
Jr. I am a judge on the United States Court of Appeals for the Fourth Circuit and
Chairman of the United States Sentencing Commission. I appreciate the oppor-
tunityto appear before the subcommittee today.

T oay's hearing offers a rare opportunity. It is the first congressional hearing de-
voted to the important topic of mandatory minimums in nearly a quarter century.
The last time hearings of this kind occurred, they laid the grundwoik for Congress'
decision to repeal an array of mandatory minimums then on the books. In some
way, it seem@ we have come full circle. Congress adopted drug mandatory mini-
mums in 1956, repealed them in 1970, enacted more in the 1980', and is being
asked to reconsider their wisdom again toda.

There are critical differences between 1970, the year mandatory minimums were
last repealed, and today, however. First of alH, whatever concerns people may have
with respect to mandatory minimums today, there is no support from this witnessor from the Sentencig~ Commission as a whole for retreating from the principle that
serious crime should be met with tough and certain punishment.

Unlike the case in 1970, today there exists a onresionally chartered sentencing
system--he federal sentencing guidelines-that already assures tough and certain
punishment for serious offenses and would continue to do so even if mandatory
minimums disaared tomorrow or were substantially modified. This difference be-
tween 1970 and y strikes me as highly relevant to your deliberations.

On the other hand, what is similar about 1970 and the events of today is the
growing view among close observers of the federal sentencing system that reform
of man ory minimum laws is needed. The conference of every circuit with criminal
jurisdiction in the federal judicial system, the Judicial Conference as a whole, the
US. Sentencing Commission, prosecutors and defense attorneys, federal corrections
experts, as well as such prominent individuals as Attorney General Reno and Chief
Justice Rehnquist, have il spoken of their concerns in this area.

It is important to note this developing consensus because we occasionally hear the
comment that criticisms of mandatory minimums should be dismissed as coming
from judges who are unhappy about limits on their discretion. This viewpoint is, I
believe, shortsighted and superficial. True, mandatory minimums limit the discre-
tion of sentencing *udge, but among the overwhelming majority of judges who have
come to question the wisdom of mandatory minimums are federal appellate ' dges,
whose discretion is not affected, and substantial numbers of district judges Who sup-
port the federal sentencing guidelines, which are mandatory and limitiudicial sen-
tncing discretion more comprehensively than mandatory miniauus. Moreover, as
I have indicated, the spectrum of viewpoints represented by those who have con-
cerns about mandatory minimums is far broader than the federal judiciary. It in.
cludes representatives of virtually all sectors in the criminal justice system. So, Con-
gress should not be led to believe that the concerns being raised derive from some
narrow or parochial interest.

Importantly, Congress should not be distracted by off-the-mark suggestions that
this is a soft vs. tough on crime issue. I am a former prosecutor and I cair an agen-
c that views Crime Control as the most important goal of sentencing. I firmly be-
live that to effectively control crime our federal criminal justice system must deal

'IM Fekdul Cinuit a nt have crimnal jurisdiction.



from strength. So the real issue is how to most effectively, efficiently, and fairly,
achieve thi important goal.

We should f ask whether mandatory minimums are, on balance, doing what
they are intended to do: do they contribute to or detract from the goal of achieving
a highly effective federal sentencing system.

For reasons I will detail, I think two conclusions are now clear. First, mandatory
minimums are in fact undercutting effective sentencing policy rather than promot-
ing it. Second, the solution to this problem lies not in the abandonment of meaning-
ful and certain punishment, which mandatory minimums are intended to require,
but rather in greater coordination between mandatory minimums and the other con-
pressionally chartered approach tj mandatory sentencing policy, the federal sentenc-

guidelines.
In my remaining time, let me briefly outline what I see as the four principal

drawbacks of mandatory minimums, explain why I think so-called "safety valve' ap-
proaches will not address these problems, and offer a proposal that I think will.

I. THE PRINCIPAL DRAWBCKS OF MANDATORY MINIMUMS

In its 1990 omnibus crime bill, Congress directed the Sentencing Commission to
submit a comprehensive report on mandatory minimum penalties. That report,2

which contained exhaustive legal, empirical, and policy-related analyses, identified
four principal problems with mandatory minimums.

PROBLEM ONE: MANDATORY MINIMUMS CREATE UNWARRANTED 6CLIFFS7

Mandatory minimums often create what can be called "cliffs" in punishment.
What this means is that relatively minor and sometimes inconsequential differences
in the facts of a case can have a huge impact on the sentence. To cite one example,
a defendant who possesses 5 grams of crack con be sentenced to no more than one
Year in prison. But a defendant who possesses even a hundredth of a gram more
than that must be sentenced to 5 years in prison. So, a minute difference in the
amount of crack involved requires at least a four-year difference in the amount of
prison time to be served. Can we really defend as rational sentencing policy a law
that makes four years of a person's life (and tens of thousands of taxpayer dollars)
turn on such an insignificant difference in drug quantity. The sharp 'cliffs' associ-
ated with many of the mandatory minimums simply do not square with a sentenc-
ing policy that is fair, equitable, and avoids unwarranted disparity among otherwise
similar defendants.

PROBLEM TWO: MANDATORY MINIMUMS GENERATE SIMILAR SENTENCES FOR OFFENDERS
WHO SIGNIFICANTLY DIFFER IN SERIOUSNESS

A second recurring problem with mandatory minimums is that they treat simi-
larly offenders who can be quite different with respect to the seriousness of their
conduct or their danger to society. This happens because mandatory minimums gen-
erally take account of only one or two out of an array of potentially important of-
fense or offender-related facts. In the drug area, mandatory minimum penalties are
generally only concerned with the quantity of drugs involved. Thus, the same 5-, 10-
or 20-year mandatory minimum applies whether the defendant was the kingpin who
organized and ran the drug conspiracy, whether the defendant was the average or
typical offender, or a bit player who, for a few hundred do lars, helped off-load the
boat or played some other minor role in the offense. Definitions that trigger the ap-
plication of mandatory minimums are often so broad that they sweep in ver dif-
ferent kinds of offenders. For example, the serious-sounding term crime of vio-
lence," on which some mandatory minimums rely, includes everything from pre-
meditated murder to vandalizing a mailbox. The bottom line is that mandatory
minimums tend to impose sentence uniformity when sound policy calls for reason-
able differences in punishment.

PROBLEM THREE: MANDATORY MINIMUMS DO NOT PROMOTE CERTAINTY IN SENTENCING

A key objective of mandatory minimums is to foster certainty in punishment. The
Sentencing Commission's analysis of over one thousand actual cases found that, in
fact, mandatory minimums undercut certainty in sentencing. a .... .

Overall, the study found that of defendants who engaged i ehavor for
which a mandatory minimum appeared applicable, 40 percent were sentenced
below the applica penalty.

sU.S. Sentencing Commission, Special Report to the Congress: Mandatory Minimum Penalties
in the Federal Criminal Justice System (August 1991)



Of drug defendants who appeared to warrant a mandatory sentence enhance-
ment due to the presence of a weapon, no weapon charge was filed in 45 percent
of On case.

Of defendants for whom increased mandatory minimum penalties appeared
applicable due to prior felony convictions, the increased penalty was not sought
or obtained 63 percent of the time.

In short, far from fostering certainty in punishment, mandatory minimums result
in unwarranted sentencing disparity. One reason this occurs is that the application
of mandatory minimums frequently depends on the subjective charging decisions of
individual prosecutors. One prosecutor may think--and perhaps reasonably-that a
full mandatory minimum sentence is just too harsh for a minor player in a drug
conspiracy and not seek the mandatory sentence, while another, with the identical
case, will handle it strictly by the statute. The point is that mandatory minimums
often allow the subjective views of individual prosecutors to set the sentence and
this both undercuts the certainty of sentencing and leads to measurable, unjustified
sentencing disparity.

Much has been said and written in the last several years about how current sen-
tencing policies shift discretion from judges to prosecutors. To the extent these con-
cerns are directed at the sentencing guidelines, they fail to take into account the
multiple features built into the guideline system to keep the judge in control of sen-
tencing-albeit with cabined discretion-and to ensure that the sentence will be
based on the facts of the case rather than the prosecutor's charge. When it comes
to many of the mandatory minimums, however, the prosecutor can often dictate the
sentence, and there is little the Commission can do to mitigate this transfer of sen-
tencing authority from judge to prosecutor.

PROBLEM FOUR: MANDATORY MINIMUMS FREQUENTLY INTERFERE WITH THE
GUIDELINES ABILITY TO WORK EFFECTIVELY

In 1984 Congress passed the Sentencing Reform Act. This landmark legislation
reflected an enormous amount of legislative deliberation and thought. Through de-
tailed enabling legislation (and accompanying legislative history), the Act abolished
parole and called Tor the creation of the Sentencing Commission to write mandatory
sentencing guidelines. The guidelines have been in operation since 1987. Evalua-
tions by the Sentencing Commission and the Government Accounting Office found
that the guidelines are sound and working. Nevertheless, the Commission con-
stantly monitors and refines them as necessary. The guidelines were written to ac-
commodate mandatory minimum penalty provisions to the extent possible, but many
times the guidelines and mandatory minimums simply are at odds with each other.

This is unfortunate because the guidelines have, as Congress specifically provided
for, been designed to avoid the other three problems with mandatory minimums
that I just identified:

The guidelines do not cause cliffs in sentencing because they incrementally in-
creasepunishment in light of aggravating facts demonstrating the need for in-
creased punishment, whether those facts be a more serious prior record, an ag-
gravating role in the offense, an obstruction of justice, etc.

The guidelines do not lump together offenders who differ in seriousness be-
cause they are sensitive to facts that justify differences in sentences. Thus,
under the guidelines, the leader of a drug trafficking conspiracy will receive a
prison sentence about 50 percent longer than one of his typical subordinates,
and about twice as long as an underling with only a minimal- role in the offense.

The guidelines foster certainty in punishment because guideline sentences de-
pend far more on the actual facts of the case, as found on the record b a judthan on the subjective charring decision of a particular prosecutor. Thus, the
sideliness re a proportionate increase in the sentence of a drug trafficker

if that trafficker camed a gun during the offense. This will occur whether or
not the prosecutor charges the mandatory minimum statute that requires a flat,
five-year increase for weapon involvement.

Yet as the guidelines seek to avoid the very kinds of problems mandate mini-
mums cause, mandatory minimums often block their ability to do so. The law re-
quires that mandatory minimums control when they differ from the guidelines. So,
in precisely the areas where mandatory minimums could benefit from the rational
and effective attributes of the guidelines, the law stands sound policy on its head:
instead of the guidelines operating to ameliorate the inherent, structurally induced
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problem mandatory minimums, the mandatory minimums render inoperative tne
amlirtie fects oteuiieW

II. SAFETY VALVE" PROPOSALS

Some have suggested that the solution to the concerns mandatory minimums
raise is to leave the mandatory minimums in place but carve out, through a so-
called "safety valve,* a category of offenders who wmld not be subject to their pen-
alties. There are two troubling flaws with this kind of approach. First, safety valves
would add more complexity to an already unnecessarily complex sentencing system.
Today we have the mandatory minimum sentencing system built on top of the
guidelines system-each system with its own structure and rules of application.
Safety valves would add a third layer of complexity. Judges would have to sort out
which offenders are subject to which set of penalties, and because the stakes could
be a difference of many years in prison, this third tier of sentencing law would likely
add resource costs to our criminal justice system in the form of increased litigation,
court time, and sentencing disparity as courts grappled with the conflicting sets of
rules.

The second problem with safety valves is that they would leave largely intact the
four problems I noted that mandatory minimums cause. Indeed, the problem of cliffs
could become even more pronounced. Those falling into the safety valve category
could expect more lenient sentences-perhaps substantially more lenient-depend-
ing on the view of the sentencing judge while those whose offense or offender char-
acteristics differed only sightly would receive a far harsher penalty. Again, a small
factual difference could cause a substantial difference in punishment.

Moreover, under some safety valve proposals, cliffs could result from highly artifi-
cial criteria. For example, under some proposals a prior felony drug conviction would
disqualify an offender for consideration for safety valve treatment. Prior record is
an important sentencing consideration, but whether an offender had a prior felony
drug conviction is not, by itself, a dependable criterion on which to base substantial
swings in punishment. To illustrate, prosecutors have historically entered into plea
bargains to give breaks, for example, to lower-level players in drug conspiracies.
Take the example of two defendants who committed the same drug offense and both
were sentenced to six months in prison. In one case the prosecutor agreed to accept
a plea to a misdemeanor from offender #1. Another prosecutor, with essentially the
same leniency goal in mind, agreed to a sentence bargain calling for the defendant
to plead guilty to a felony charge in exchange for a recommendation (or binding
agreement) of six months in prison. This is a typical example of two prosecutors
faced with similar offenders, both seeking to achieve a desired sentence but using
different avenues to do so. Under a safety valve approach, with its simplistic reli-
ance on whether the prior offense to which the defendant pleaded was a felony drug
conviction, the nature of the prosecutor's deal-not the actual seriousness of the
prior offense--could translate into a difference of five, ten, or even more years in
prison for the subsequent offense. And, importantly, in addition to the federal
courts, there are 50 state jurisdiction where criminal records are established, juris-
dictions that do not follow federal sentencing guidelines and use widely varying plea
bargaining and charging practices.

Some safety valve proposals compound these kinds of problems by making the
safety valve a discretionary option with the judge. Discretionary safety valves under
which the judge would Tise his or her own subjective judgment about whether and
how much to reduce the sentence would undercut sentence certainty and reintro-
duce unwarranted disparity the Sentencing Reform Act and the sentencing guide-
lines were designed to reduce.

In sum, safety valves would exacerbate the complexities of an already complex
system, would fail to address the structurally inherent problems of mandatory mini-
mums, and could foster unwarranted disparity.

3For example, the Commission designed the drug trafficking guidelines so that a typical, first
offender who deals in a quantity of drugs corresponding to a mandatory minimum will receive
a guideline sentence at or above the statutory minimum. But, then the guidelines provide an
array of aggravating factors to boost sentences higher for more serious drug offense& They also
provide several important factors that most people agree should generally result in lower sen-
tence--principally reductions for a less culpable role and for a defendant's acceptance of respot-
sibility for the offense. In many cases, however, the presence of these mitigating factors has ab-
solutely no effect on the sentence because of the mandatory minimum.



III. A PiOPOSAL TO BWNo ABoUT GREATER COORDmAiON Brrwwx MANDAitOR
MkNItUms AND TH GUIDLINES

I propose for Congress consideration legislation that would address concerns over
mandatory minimums for drug offenses in what I believe is a more systematic and
rationally defensible manner. Overall, this proposal would achieve its results by
bringing about heater coordination between mandatory minimums and the sentenc-
ing guidelines. The proposal I have put forward is supported in principle by the
mem bers of the Sentencing Commission, the Criminal Law Committee of the Judi-
cial Conference, and many others.

Briefly, the legislation has these features:
First, recognizing Congress' special concern regarding gun-related offenses,

the bill would have no impact on mandatory minimums for firearms. Although
sound policy arguments can certainly support expansion of the bill's general ap-
proach, it affects only drug-related mandatory minmums.

Second, the bill would not repeal current mandatory minimums. Rather, it
would use them as statutorily set starting points for guideline offense levels.
This approach would have the effect of Congress setting the sentence in typical
cases in which no aggravating or mitigating factors recognized by the guidelines
were applicable. Congress has a vital role to play in setting national sentencing
policy, ann this proposal fully accommodates that role.

Third, all guidelne aggravating factors--such as use of a weapon, a leader-
ship role in the offense, obstruction of justice, inju to a victim, etc.-would
continue to apply as is the case today. This means that when aggravating fac-
tors were present, the resulting guideine sentence would be greater--often sub-
stantially greater-than the mandatory minimum. I believe this facet of the
proposal meets squarely the American public's rightful concern that serious
crime be answered with tough and sure punishment.

Fourth, in cases in which mitigating factors recognized by the guidelines-
such as a defendant's minor role in the offense or acceptance of responsibility-
were applicable, the guidelines' provisions for a proportionate reduction in the
sentence to account for such factors would be permitted in order to draw distinc-
tions between more and less serious offenders. This facet of the proposal en-
sures that while punishment will always be tcuq~h it will also always be fair by
recognition of the important principles of prou)rtionality. This does not mean
that a minor participant in a drug conspiracy would not go to prison. What it
does mean is that because of the existence of a mitigating factor, the sentence
would be somewhat less than the sentence for a co-defendant who did not ex-
hibit the mitigating factor.

Fifth, in unusual cases with truly compelling circumstances-which 1992 sen-
tencing data indicate occurs about six percent of the time-courts would be per-
mitted to depart below the guideline range according to well-established statu-
tory and case law criteria. The government would maintain its right to appeal
any such departure to ensure it met these criteria.

Finally, to further develop sound sentencing policy with respect to rirst of-
fenders, the bill directs the Sentencing Commission to work closely with the De-
partment of Justice and others to identify additional sentencing options that
would be submitted to Congress for your consideration and approval.

In my view, this proposal would not only alleviate structural _problems with man-
datory minimums, it would have two important additional benefits. As with all man-
datory minimum reform proposals, the bill would seek to increase fairness and pro-
portionality in sentencing. But in contrast to other proposals the bill would meet
these objectives by providing sentencing adjustments under the mandatory federal
sentencing guidelines regime. This means that appropriate adjustments for mitigat-
ins factors would not beleft to unguided discretion, but rather would occur in a cer-
tain and predictable fashion. Second, by using guideline mitigation factors, which
have been already construed by the courts, the approach would not add further com-
plexity to the current sentencing system, and indeed would ease current complex-
ities by making mandatory minimums and the guidelines function in an integrated
manner.

CONCLUSION

In 1984, before it passed the Sentencing Reform Act establishing a regime of sen-
tencing guidelines, onrss examined the highly discretionary sentencing system
then in le and conceded that it was haphazard. unfair, and at times provided
results that were disproportionate to the seriousness of the offense. Congrs deter.
mined that sentencing system that operates in such a fashion createse] disrespect



for the law *4 Mr. Chairman, I believe it is time to recognize that the outcry we
have recently heard over mandatory minimums is also due to the fact that they ae
with disturbing frequency, operating in a haphnard, unfair, and disproportionate
manner and as a consequence are undercutting respect for the law. TKe importance
of maintaining the credibility of federal criminal enforcement is simply too great to
allow this to happen.

I believe that what is needed is corrective legislation that would, on the one hand,
maintain the core precepts of mandatory minmums, namely that there be certain
and significant punishment, but on the other hand, would assure that proportion-
ality and consistency in punishment are not sacrificed. Integrating mandatory mini-
mums and the guidelines along the lines of this proposal would, I believe not only
accomplish these twin objectives, but would do so in a manner that would signifi-
cantly increase the efficiency of our current, somewhat fragmented, two-tier sentenc-ing system.

Mt. Chairman, I commend you for convening this hearing on this very important
topic. I appreciate the opportunity to appear here today. The Commission looks for-
ward, as always, to working with you on this and other important matters in the
months ahead. Thank you.

SECTION-BY-SCTION ANALYSIS

1. Section 1 cites the title of the legislation as the 'Controlled Substance Mini-
mum Penalty-Sentencing Guideline Reconciliation Act of 1993."

2. Section 2 instructs the Sentencing Commission to establish minimum offense
levels under Chapter Two of the sentencing guidelines for the most frequently pros-
ecuted controlled substance offenses that presently are subject to statutory mini-
mum penalties.

The directive correlates the drug quantities and existing statutory minimum sen-
tence of five years with a Chapter Two guideline offense level of not less than level
24. Similarly, the drug quantities and statutory minimum sentence of ten years are
correlated with an offense level of not less than 30. For offenses in which death or
serious bodily injury results from use of the controlled substance, the 20-year statu-
tory minimum is correlated with an offense level of 38. Finally, for offenses involv-
ing the simple possession of more than five grams of crack, the existing five-year
statutory minimum is correlated with an offense level of 24. In each case, the of-
fense levels chosen are those that, in the absence of any mitigating or aggravating
factors recognized under the guidelines, would produce a guideline range that con.
tains the existing statutory minimum sentences.

In the case of the five- and ten-year statutory minimum sentences, the minimum
offense levels designated in the statutory directive to the commission are each two
levels lower than those presently used in the sentencing guidelines. When initially
promulgating the guidelines for drug trafficking offenses, the Commission felt com-
pelled to upe minimum offense levels equating to sentencing ranges with a lower
limit that was above the applicable statutory minimum sentence. The proposed stat-
utory directive would perniit the Commission to effect a modest reduction in offense
levels, but the resulting guideline ranges applicable to first offenders subject to no
aggravating or mitigating factors under the guidelines would still accommodate the
statutory minimum sentences.

3. Section 3 of the bill reconciles the operation of the sentencing guidelines with
the statutory minimum sentences contained in sections 841(b), 844(a), and 960(b)
of title 21, United States Code. These are the minimum sentences presently applica-
ble to drug trafficking offenses and the simple possession of more than five grams
of crack. The bill does not repeal these statutory minimum penalties. It retains
them for the purpose of establishing, pursuant to specific statutory directives to the
Sentencing Commission, base penalties under the sentencing guidelines for typical
cases involving drug quantities that correlate with the statutory minimums. The ex-
isting statutory ban on probation also would be retained.

Nevertheless, the legislation language would permit the guidelines to operate
unimpeded by the Statutory minimums; i.e., any pertinent aggravating or mitigat-
ing provision under the guidelines that is applicable to the dcfendant under the
facts of the case would adjust the guideline range above or below the statutory mini-
mum sentence. The court would then impose a sentence within the guideline range.
Additionally, if no aggravating or mitigating factors applied, the court could sen-
tence at any point within the guideline range that incorporates the otherwise appli-
cable statutory minimum sentence, even if the chosen sentence was lower than the
otherwise applicable statutory minimum. Furthermore, if a basis for sentencing out-

'8. Rep. No. 225, 98th Cong., 1st Sees. 46 (1983).
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side the guideline range (i.e., departure) existed under the applicable statute (i.e.,
18 U.S.C. #3655(b)), pertinent provisions of the guidelines and policy statements,
and relevant cam law, the court in its discretion could impose a departure sentence.
For example, a mother of a child born with AIDS who, for a fee of $2,000, agrees
to act as a heroin courier on one occasion to get money to pay for her child s treat-
ment, could receive a sentence below the guideline minimum.

4. Section 4 of the bill allows the reconciliation of the guidelines and statutory
minimum sentences to have a limited retroactive effect, notwithstanding the provi-
sions of I U.S.C. § 109.

First it would allow the provisions of section 3 to be applied after they take effect
to any case not yet sentenced.

Second, it would permit the prvisions of section 3 to apply to any reconsideration
of sentence authorized by the Commission under 18 U.S.C. § 3582(cX2).

Application of the sentence licy changes to cases previously sentenced pre-
sents a number of practical problems that would need to be addressed in order for
this procedure to be feasible. The Commission will continue to discuss these issues
with representatives of the various components of the criminal justice system in an
effort to find a reasonable means to achieve this objective.

5. Section 5 of the bill allows the Commission reasonable flexibility to implement
any specific statutory directive in a manner most consistent with the sentencing
guidelines as a whole. '

It also provides the Commission with a general grant of authority to effect
changes in guidelines that initially are constructed in fulfillment of a specific statu-
tory directive. When any such changes are made, the provision requires that the
Commission highlight and explain the modifications so that Congress can specifE-cally consider their advisability.Experience has shown a need for such flexibility in- light of changing cir-

cumstances. For example, many believe that the guideline applicable to career of-
fenders, which the Commission promulgated pursuant to a specific directive in the
Sentencing Reform Act (28 U.S.C. § 994 (h)), should be revisited, with the flexibility
afforded by this change, the Commission would have the latitude to modify the
guideline without a specific amendment to the statute.

6. Section 6 requires the Commission to conduct a study and report to Congress
within 6 months on sentencing practices as they relate to frst-offender, non-violent
defendants convicted of drug offenses. Congress and the Commission would then be
in a more informed position to consider further changes in sentencing policy that
may be appropriate for such offenders.
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AN ACT

SECTION

Minimum

1993."

1. This Act may be cited as the "Controlled Substance

Penalty-Sentencing Guideline Reconciliation Act of

SEC. 2. Directive to the Sentencing Commission Regarding

Amendments to the Sentencing Guidelines for Controlled

Substance Offenses.

(a) Within sixty days of the date of enactment of this Act, the

United States Sentencing Commission shall amend the sentencing

guidelines as necessary to ensure that the Chapter Two offense

level applicable to.-

(1) a defendant whose offense involved a type and quantity

of controlled substance set forth in section 841(b)(1)(A) or

960(bX1) of title 21, United States Code, is not less than level 30;

_A,
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(2) a defendant whose offense involved, a type and quantity

of controlled substance set forth in section 841(b)(1)(B) or

%0(b)(2) of title 21, United States Code, is not less than level 24;

(3) a defendant subject to an enhanced penalty under

section 841(bXIXA), 841(b)(1)(B), 841(b)(1)(C), 960(b)(I),

960(b)(2), or 960(bX3) of title 21, United States Code, for an

offense resulting in death or serious bodily injury from the use of

the controlled substance, is not less than level 38.

(4) a defendant subject to a minimum sentence of five years

under section 844(a) of title 21, United States Code, for the

possession of cocaine base, is not less than level 24.

(b) The Commission may make such additional amendments as it

deems necessary and appropriate to harmonize the sentencing

guidelinet and policy statements to any amendments promulgated

pursuant to subsection (a).

(c) The prison, of section 994(x) of idie 28, United States Code,

Shall not aply to the pnrom on O" amendments under this

I
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(d) The amendments to the sentc guidelines profviulgated by

the Sentencing Commission pursuant to this section shall take

effect sixty days following the date of enactment of this Act.

SEC. 3. Interaction of Minimum Penalties with Sentencing

Guidelines.

(a) Section 401 of the Controlled Substances Act (21 U.S.C. § 84 1)

is amended by inserting the following new subsection following

subsection (b):

'Interaction of minimum penalties with sentencing guidelines

(c) Notwithstanding the minimum penalties set forth in subsection

(1) the court shall impose a sentence within the applicable

sentencing guideline range, or

(2) if the court determines, in accordance with section

3553(b) of title 18, United States Code, and any pertinent policy

statement issued by the Sentencing Commission, that a sentence

outside the guideline range is warranted, the court may impose

such a sentence.".



(b) Section 1010 of the Contolled SWnces Import and Export

Act (21 U.S.C. f 960) is amended by inserting the following new

subsection following subsection (b):

'Interaction of minimum penalties with sentencing guidelines

(c) Notwithstanding the minimum penalties set forth in subsection

(1) the court shall impose a sentence within the applicable

sentencing guideline range, or

(2) if the court determines, in accordance with section

3553(b) of title 18, United States Code, and any pertinent policy

statement issued by the Sentencing Commission, that a sentence

outside the guideline range is warranted, the court may impose

such a sentence.'.

(c) Section 404 of the Controlled Substances Act (21 U.S.C. § 844)

is amended by imerting the following new subsection following

subsection (a):

-(b) Notwithstanding the five year minimum penalty set forth in



(1) the -a n hall impose t 4tsoftn, within the applicable

sentencing guideline range, or

(2) if the court determines, in accordance with section

3553(b) of title 18, United States Code, and any pertinent policy

statement issued by the Sentencing Commission, that a sentence

outside the guideline range is warranted, the court may impose

such a sentence..

(d) This section shall take effect sixty days following the date of

enactment of this Act.

SEC. 4 Effective Date.

Notwithstanding the provisions of section 109 of title 1,

United States Code, the provisions of section 3 of this Act shall

apply (1) to any defendant sentenced on or after the date section

3 of this Act takes effect; and (2) in any determination under

section 3582(cX2) of title 18, United States Code.

SEC. S Conumission Authority to Modify Guidelines Promulgated

a usk"a 10 Stauawry Directive
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additional section:

(y) Variance of Specific Statutory Directive; Amendment of

Guideline Subject to Specific Statutory Directive to the

Commission.

Notwithstanding any other provision of law, the Commission

may-

(1) in promulgating an amendment to a guideline or policy

statement pursuant to a specific statutory directive, make such

adjustments as the Commission deems reasonable and necessary to

effectuate the intent of such directive in a manner consistent with

the guidelines and policy statements as a whole; and

(2) subsequently promulvate and submit to Congress an

amendment to a guideline or policy statement that has been the

subject of a specific sttutso directive, provided that any

amendment that is at variance with any statutory directive to the

Commission fbal be specfically dwsinated as such and

N

Air



SEC. 6. Commission Report Relating to Sentences for First-Time,

Non-Violent Offenders.

(a) Report.-Not more than six months after the date of enactment

of this Act, the Commission shall transmit to the respective

Judiciary Committees of the Senate and House of Representatives

a report on sentencing practices as they relate to offenders

convicted of controlled substance offenses under title 21, United

States Code, who are first offenders and whose offense conduct

does not involve violence.

(b) Components of Report.-The report mandated by subsection (a)

shall include a consideration of the appropriateness of providing for

modifctions of current sentencing practices as they relate to such

offenders and other related matters as the Commission determines

(d) ot with Criminal Justi Athorit-Infl

- undar ts - tha an"-*mu twih
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994(o) of title 28, and other person as the Commission deems

appropriate.
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Mr. Sciuu=Lsa Thank you, Judge Wilkins, I thank you for your
excellent and thoughtful testimony. I have some questions about it.

Before we get to you, Mr. Attorney General, we have a vote, we
have 5 minutes. We will try to come back by 1 o'clock and resume.

Oh. Two 5-minute votes? Just two votes. OK Then we will just
have to play it by ear and we will come back as soon as we can.

[Recess]
Mr. SCHmER. I apologize for the delay. There were indeed two

votes.
And now, Attorney General Barr, your statement will be read

into the record. We welcome you here. Proceed as you wish.
STATEMENT OF WILLIAM P. BARR, SHAW, PIrrMAN, POT4S &

TROWBRIDGE, WASHINGTON, DC
Mr. BmAl. Thank you, Mr. Chairman. I appreciate the oppor-

tunity to be here, and I want to salute you and the committee for
taking up this important topic. It has been a hot one, but up until
this hearing, frankly, there Vas been more heat and less light shed
on the issue. And, as Congressman Mazzoli said, I really want to
commend your opening statement, which was superb, and it was
the first time I really heard the facts laid out on the record. And
I agree that this is a topic that we really have to deal with on the
basis of the facts and not allow myths to drive pOlicy.

I am just going to make three quick points, an I also want to
take up the issue you asked me to address, which is this notion of
a safety valve and some of the practical concerns I have about it.

I support the current system. I think mandatory minimums are
fair in principle, and I think they are being fairly implemented. I
think the data shows that the notion that there are-that the sys-
tem is generating significant numbers of cases where hapless vic-
tims are being treated unfairly with draconian sentences is a myth.
That as you, I think, are finding, those egregious cases, as you call
them, are few and far between.

Second, I think it is important to bear in mind that this is a pun-
ishment. These mandatories minimums reflect the judgment of
Congress several years ago that the punishment fits the crime. I
agree that the punishment fits the crime, and I don't think any-
thing has happened since then to suggest it doesn't. If anything, we
know more and more how devastating drug trafficking is, the de-
struction it causes. I think the drug plague in the United States
has cost our society more in lives and treasure and spirit ihan all
the foreign wars that we have ever fought as a nation. The drug
trade could not go on unless there were people willing to engage
in trafficking. And no one who engages in trafficking these days
does so unwitting of the danger of the drug trade, the devastation
it causes, and the risks involved.

We have spent 10 years getting the point across that we mean
business-that the Federal Government is tough and there are not
going to be excuses for participating in this drug trade. And it is
starting to sink in and people are scared of the Federal system, and
now is not the time, in my view to be sending a mixed message.
People who engage in drug traficking are engaging in it with a
contumacious state of mind, and I think that the 5-year penalty,
the 10-year penalty is a just penalty.



The third thing--and I think very important to bear in mind-
is how important mandatory minimums are as a practical tool in
fighting the drug trade. Picking up again on what Congressman
Mazzoli said, Federal prosecutors are not in this to nail mopes who
have nothing to offer, hapless people. They are going after the or-
ganizations. That is the objective. Federal prosecutors are dedi-
cated people. They are overworked. They want to stop the drug
trade and they are going after these organizations.

And I would say the singlemost important tool that the prosecu-
tors have today is mandatory minimums. Why? Because the drug
trade is carried on through organizations that are highly secretive,
where there are financial incentives to keep that secrecy and to
keep your mouth shut even if you are caught, where there is even
a risk to your life if you squeal. You can get executed by the druc,
organization or a related drug organization. And frequently there
are ties of culture. For example, some of the drug gangs, the dis-
tribution in the United States are tied together with culture and
language that make it very difficult for people to squeal.

The only way we have to break into these organizations is to
"turn" sometimes the lowest level person so that prosecutors can
march their way up the chain, and what makes this process pos-
sible is the very stiff penalty of the mandatory minimum. Now,
right now the reason the Government can get cooperation is be-
cause the defendant knows that there is only one way to break
through the floor of that mandatory minimum, one way and one
way only, and that is to give substantial cooperation to the prosecu-
tor.

Now, what I am concerned about is the safety valve and what
impact that could have. If there is discretion placed in a judge to
reach the decision that you can break through that floor, even if
you haven't provided substantial cooperation, I think it is going to
dilute the strength of this leverage that the prosecutor has. Be-
cause then the defendant knows he has another avenue around the
mandatory minimum, which is to persuade a judge, not the pros-
ecutor, but to persuade a judge, "Hey, I'm just a de minimis factor
and I don't have any information." And, if he can persuade a judge
of that, the rug is pulled out from under the prosecutor.
• I would be very cautious about a safety valve. But if you deter-
mine that this is a sufficient problem that merited a safety valve
of some sort, then what I would urge you to consider is one that
operates very much like the substantial assistance safety valve.
The prosecutor has to be in the loop. That is, the prosecutor files
a motion, just as he would file a substantial assistance motion, say-
ing that this person has tried to their maximum ability to cooper-
ate. They have worn the wire that we asked them to wear. They
have done everything we have asked and, unfortunately, haven t
turned up anything that really amounted to substantial assistance.
But they have cooperated They have testified and so forth, and
they were limited players.

And I think there should be a limit on how much it can be re-
duced, so you still have a fairly significant deterrent even for the
de minimis player. Because one thing we have to worry about is
the drug traffickers will use the people who have the least to lose.
They use kids. And, if we say, TM ell, now empathetic girlfriends



are people that are going to get breaks, we are going to see a lot
more empathetic girlfriends involved in the drug tramffcking."

So I still think there has to be a deterrent. But those are, in a
nutshell, my thoughts on this safety valve concept. I think it is im-
portant not to just shift it over to the judges, and I think if you
ook wha t & prosecutors' interests are here, prosecutors are

getting around the Thornburgh memo in empathetic cases. They
are trying to find substantial assistance and they are doing other
things to try to give people a break. They have no interest in
spending their resources going after a mope that really can't give
gem anything. So that in a nutshell are my thoughts.

Mr. Chairman, thank you again.
[The prepared statement of Mr. Barr follows:]

PREPARED STATEMENT oF WILLU P. BARR, SHAw, PrrrMAN, POTm & TROWBRIDGE

Thank you, Mr. Chairman, for inviting me to this hearing and allowing me to
share my thoughts on the issue of mandatory minimum sentences for federal drug
trafficking violations. I particularly appreciate the opportunity to offer myperpec-
tive because much of the media attention given to this subject has overlooked te
views of law enforcement. Perhaps today'shearing will help to remedy this situa-
tion.

My purpose in being here today is to offer my support for the mandatory mini-
mum sentences currently included in federal drug control statutes. I firmly believe
that Congress, with the strong support of both Presidents Reagan and Bush, acted
appropriately when it established these penalties in the 1980's, and that mandatory
sentences have contributed greatly to a major shift in attitude over the past five
years concerning drug abuse.

The support [-offer for these penalties stands in sharp contrast to the attacks now
being waged against them. A clear impression now exists that a substantial portion
of the federal prison population consists of non-violent, low-level drug abusers who
have never before been convicted of a felony. The picture being painted of this sup-
posed group is one of essentially hapless people who have been caught up in the
drug war and are barely culpable of criminal wrongdoing. Moreover, it has been sugr-
gested that this large segment of the prison population is displacing the real violent
criminals who are presently on the streets because of a shortage of prison beds.

This image of significant numbers of drug war 'vcim" sitting in federal prisons
for long periods of time is simply a myth. Even a quick review of the relevant infor-
mation, including available statistics, the testimony of federal law enforcement, and
federal law, reveals that this image does not square with the facts.

Nearly 80% of the federal drug offenders sentenced in 1992 were either armed,
recidivists or found by the court to be leaders or organizers of drug distribution net-
works. Of the 22 of the federal drug prisoners not fitting this fesciption nearly
half are not incarcerated under a mandatory drug sentence. This means hat less
than 12% of all drug traffickers in federal prison are serving mandatory sentences
and were unarmed non-leaders who had no prior convictions. It should be noted,
however, that many in this 12% group could still pose a signifkant threat to public
safety based upon other factors such a juvenile convictions and prior arrests.

These statistics would come as no surprise to federal drug agents and prosecutors.
Anyone within those ranks could tell you that nearl& al ofthe drug tralffickers they
encounter are not merely misguided souls making their nrst mtke. Rather, they
focus their efforts on deadly drug distribution organizations who often view violence
a simply a part of business Indeed, federal law enforcement officials spend thou-
sands of houm training and preparing to dismantle such enterprises.

Finally there is n e basis to claim that drug offenders are displacing vio-
lent ;r als from federal poons. Here ther are two points to keep in mind. First,
since parole was abolished in the federal system in 1987it is legally impossible to
push violent criminals out of prison early. Second, whi themr has been a large
number of drug offenders sent to federal prsn in recent years, there also has been
an unprecedented number of violent criminals imprisoned during this same period
of time. -Projd Triggrlock" alone has netted over 12,000 fteons using firearms in
on the pst two years

Beyond thes important facts about the true compositon of the federalprsno-
ulation, we mus not looe sight of the severe threat d abuse pose, to 0t.pubL bs
well being. In the 1960', Congress made the judgment that Lug tra ng is a
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heinous act and established punishment that fits the crime. I still believe that the
punishment fits the crime.

Consider all that our nation has been through over the past decade in the struggle
against drugs-the virtual devastation of neighborhoods, the destroyed lives of drug
aIusers, the murdered law enforcement officers and their suffering wives and chil-
dren, the newborn children who have entered life ar drug addicts. Add to these
numbers the hundreds of brave judges, police and soldiers in Colombia, Italy and
other foreign countries who have died violent deaths rhting the drug lords. The
conclusion is clear. The penalties Congress established for drug distribution unques-
tionably match the destructive effects of the crime.

It is difficult not to conclude that those who continue to engage in drug trafficking
after all that this nation has been through must possess a contumacious state of
mind. In weighing the substantial risks involved against the specific business oppor-
tunity, they display a cold and calculating nature. It is obvious that such behavior
is completely inconsistent with the best interests of the community in which they
live.

Not only did Congress act justly in creating mandatory sentences, but it also gave
federal law enforcement an extremely valuable tool for dismantling drug distribu-
tion organizations. Drug trafficking enterprises are highly integrated structures.
Thus, law enforcement officials frequently rely upon those within the conspiracy to
acquire evidence of criminal violations. Mandatory minimum sentences have proven
to a very successful tool for law enforcement in working its way up in an organi-
zation.

In conclusion, Mr. Chairman, I hope that you and your colleagues will proceed
cautiously in reviewing this issue and considering any changes to the law. I have
reservations about creating a safety valve which empowers the judiciary to auto-
matically nullify a mandatory sentence. Such an exception could undermine the ef-
fectiveness of mandatory sentences as a law enforcement tool because defendants,
knowing that the judge will waive the tough sentence, may claim that they cannL4
-provide substantial assistance to the government. I trust you will weigh this concern
in your future deliberations.

Mr. SCHUMER. Well, I want to thank you for your very interest-
ing testimony. In this hearing we are really trying to learn and
grope with an issue that is a difficult issue. There is no easy an-
swer. And both, I think both you, Judge Wilkins, and you, Attorney
General Barr, have helped with that.

Judge Wilkins, let me ask you first a couple of questions about
what you mentioned. If, in your proposal of a safety valve going
below the guidelines your general proposal, would there be a limit
on how low you could go?

Judge WiLKxINS. Absolutely.
Mr. SCHUMER. What would that be?
Judge WILKINS. The guidelines now work independent of manda-

tory minimums.
Mr. SCHUMER. No, I understand.
Judge WILKINS. And the same mitigating factors apply in those

cases that I am suggesting should a so be allowed to apply in a
mandatory minimum drug case.

Mr. ScHUMER. So what you are simply saying is ass a manda-
tory minimum but don't make that the floor, make tat sort of the
average, the level for the average person and you can go up a lim-
ited amount and down a limited amount?

Judge WILKINS. That is what I am saying. That is right. And it
would be a structured up and down. If it weren't structured up
now-in fact-

Mr. SCHUMER. Yes, I understand.
Judge WILKiNS [continuing]. Seldom is the mandatory minimum

penalty the actual sentence imposed on a defendant w1to has any
aggravating role because the sentence is going to be structured up.



Mr. ScHumm. I understand. The fear that this committee has,
most of this committee, certainly most of the public, is that if you
allow too much discretion on the down side people who deserve to
go to prison won't or that people who deserve to go to prison for
a significant sentence will get a slap on the wrist, the 6-month-type
situation.

Judge WnmS. That is correct.
Mr. SCHUMER. If that fear is real I will tell you what will happen

if your proposal is passed. They will just up the mandatory mini-
mum. So if they worry that someone might get 2 years when they
think they should get 4, instead of passing an 8-year mandatory
minimum they will pass a 10- or 12-year mandatory minimum and
it would be counterproductive.

So one thing I would urge, and I would look forward to looking
at your written submission, is that there be some guaranteed floor
as to what the sentence could not go below in terms of a percentage
of the guideline. And that might -be helpful, it might not. I can't
tell. I would have to talk to my colleagues and think it over myself
in terms of that. And right now you don't have that,-

Judge WILmNS. Yes, we do.
Mr. SCHUMER. You do.
Judge WIUUNs. The guidelines provide the floor, Mr. Chairman.

The judge cannot, facing a defendant who has a very minor periph-
eral role in a drug conspiracy and who has accepted responsibility,
that judge is not allowed to sentence to whatever sentence the
judge thinks is appropriate.

Mr. SCHUMER. Well, I understand that.
Judge WIUiaNS. The guidelines will say, here is the bottom line.
Mr. SCHUMER. I know what the guidelines do. In your proposal

it seemed more tentative. You don't mean that?
Judge WUaNS. No, I did not mean that.
Mr. SCHUMER. So in the example you told, the person who got

the 10-year were the average people, the 16-year was the ring-
leader, and the 5-year was-I can't remember the-was it courier?

Judge WUCINS. A courier.
Mr. SCHUMER. For a minor participant, the court couldn't go

below 5 years, the judge could not go below 5 years, for instance?
Judge WILKIS. Through the operation of the guidelines, that is

correct. That is the minimum. The fellow might get a 6 2-year sen-
tence-

Mr. SCHUMER. I understand.
Judge WILKINS [continuing]. Because the judge has arranged

that that would be the bottom. Except, Mr. Chairman, so there be
no misunderstanding, under the Sentencing Reform Act judges who
can identify an aggravating or mitigating factor not considered by
the guidelines can depart above or below the guidelines. The judge
couldn't use minor role again, but some other mitigating factor
could be a basis for the departure.

Mr. SCHUmNR Right. Yes.
Judge WiUmNS. And there are only a few very limited factors rec-

ognized by the courts. The judge then could state that reason on
the record and sentence below the guidelines.

Mr. ScHUMER. Right.



Judge WiLKiNS. That occurs in all cases other than when
-mandatories apply. But it only occurs in 6 percent of all the cases.

Mr. SCHUMER. And that is what you refer to as the safety valve
in the guidelines itself?.

Judge WiLmNS. That is correct.
Mr. SCHUMER. That is correct? OK. And that I think, even

though it is only 6 percent I think that would cause a great deal
of worry out in the public and with this committee. You know I
have some resentment of people who think this is what the public
wants and all of that. Yes, it is what the public wants because they
have been through a very bad experience before, and there-is noth-
ing wrong with the public wanting to be very safe. I mean to me
the greatest failure our Government has, period, is that we are not
safe. That is what men and women got together to form govern-
ment about: external-fight a war, have an army; and internal-
be safe as you walk around.

Judge WILKINs. We share your concern.
Mr. SCHUMER. I know you do. And I know everybody here does.

And I accept my colleague from Michigan's statement that every-
one wants to deal with crime and there are different ways to deal
with it, and that is why we are a Congress.

But the idea that people who want to be safe or people who have
one position are just doing this out of some malice I reject and find
troubling. Worse than troubling, but I can't think of the right word.

OK Mr. Barr, what do you think of Judge Wilkins' proposal?
Mr. BARR. I would oppose it because I think that the legislature

should in certain cases set a floor for certain crimes and basically
say we are not going to allow mitigation except under defined cir-
cumstances. And I would not like to see judges have any appre-
ciable discretion to go below that floor, and I think the discretion
they have now under the guidelines is a little bit too malleable and
I am concerned of the erosion of that floor and the impact that
would have on using it as a hammer to open up organizations.

So for that reason I would say that if there is going to be a safety
valve the prosecutor has to move for it under defined cir-
cumstances.

Mr. SCHUMER. All right. And you made a very important point
that I appreciated. And not being a prosecutor myself, I think it is
an important one that you made.

But what do you say to a person like our witnesses here, particu-
larly the young woman who is incarcerated herself? That to me was
the worst case we found. There are others that are less bad, but
still probably the sentence is a little bit too long.

What do you say to her? Go ahead. I don't want to put any words
in your mouth.

Mr. BARR. I don't know enough about-I don't want to comment
on her case because I haven't talked to the prosecutor.

Mr. SCHUMER. Well, let's assume the prosecutor was wrong.
Maybe he made a judgment, for instance, that she could lead him
to others. In Ms. La Rotonda's care, it perked my ear up that the
Colombians who were at the top got 15 years, and maybe the next
rung got less because they brought in the Colombians.

Mr. BARR. Right



Mr. ScHumm And that is a justifiable prosecutorial decision.
But let's say in this case here she didn't know of anybody and the
prosecutor made a judgment-we will squeeze her, she will turn
somebody in--but there was nothing to squeeze out of her. What
do we say to her?

Mr. BAi. I think more likely in this case, if this is a really em-
pathetic case where she was willing to provide information, willing
to testify against her boyfriend or What have you, accepted reson-
sibility, that the prosecutor may have felt he didn't have an alter-
native under the mandatory minimums and that there was such a
substantial amount of drugs involved that she got hit with a very
high sentence, which I think was above the mandatory minimum,
which suggests that there were aggravating factors involved in the
conspiracy.

Wasn't it 12 years?
Ms. STEWART. No. She got 10.
Mr. SCIUMER. It was 12-was it 12 years?
Mr. BARR. No. She got 10.
Mr. ScHumER. She got the 10.
Mr. BARR. All right.
Mr. SCHUMER. They asked for 12, she got 10.
Mr. BARR. I would say that the safety valve that I am suggesting

would deal with that because the prosecutor would be satisfied that
this just wasn't someone who was saying that they had nothing to
provide, who was in fact really willing to be cooperative.

I would also say though, that I am not so ready to-I am wor-
ried about the implication that somehow involvement in trafficking
is not culpable behavior. Nowadays, in my view, people who hang
around and associate with individuals who are engaged in large-
scale transactions and had sufficient participation in that to assist
in those transactions are highly culpable individuals.

Mr. ScHumxR. Mr. Mazzoli and Mr. Schiff, in fact, have made
that point throughout the hearing, and I completely agree with it.
The question is just how long the amount of jail time should be.
It is certainly culpable behavior.

Mr. BARR. Let me just point out there is also right now a safety
valve, and I am not suggesting that you just treat this as the only
safety valve, but if the current Attorney General and if this admin-
istration thought there were cases in the Federal system where
there were miscarriages of justice they always have the power of
clemency, and they could commute this person's sentence to time
served at any time.

Mr. ScHumxR. Right. Judge Wilkins, what do you say about At-
torney General Barr's view that if there are other ways to get
below a mandatory minimum, particularly in these drug cases be-
cause that is where we are focusing, that the defendant will say,
well, I don't have to wear the wire, I don't have to do the full co-
operation, because I am a low-level person I will get a reduced sen-
tence anyway, because there will be another reason for it?

Judge WILKINS. My experience as a prosecutor and as a trial
judge for about 6 years tells me that minimal participants line up
at the door and beg to come in to cooperate with the Government.
The problem is they seldom have any real meaningful information
to give. Consequently, they do not receive the benefit of the sub-



stantial assistance motions that the law allows prosecutors to
make. I don't think there is any question about it.

What we are talking about is a recognition that some people who
are in a minimal role should get some proportional consideration.
Bill and I agree on that. He says it should be structured. I say it
should be structured. The guidelines provide a very, very tight
structure. If you don't believe me, bring some Federal judges up
here and they will tell you how tight it is.

The only difference I think we have between us in recognizing
that this is a problem and there should be some reasonable solu-
tion to it is his would turn on certification of the prosecuting attor-
ney that this person is a minor participant and then the structured
reduction would occur. I am suggesting, as in all other guideline
cases that the situation turn on a decision by the district judge
based on facts found on the record subject to appellate review.

Mr. SCHUMER. Right. Judge, you have told me personally, and I
believe it is in your written testimony, that you might prefer no
change. You mentioned before you would prefer to keep the manda-
tory minimums if there wa:; nothing, if there were no guidelines as
a buffer.

And it is true, I don't see that the two are that much at logger-
heads. There are different methods and there are questions of le-
verage and there are questions of egregious cases, but still they
came out of the same root, problem and they are not as different
as some would like them tc. be. That the guidelines are all good and
the mandatory minimums are all bad, or vice versa. That the man-
datory minimums are the end-all answer and the guidelines won't
protect us from any of that.

If you had the choice of no change versus a safety valve broadly
defined, which would you prefer?

Judge WILKINS. Well, it is difficult to answer you, of course, be-
cause the broad application-

Mr. SCHUMER. . shouldn't say broadly defined. I should say
nondefined. Just the concept.

Judge WiLKINS. I would probably, without having the specific
safety valve you are talking about, opt for no change because I
don't think we are going to generate enough attention to this prob-
lem soon again to provide a solution to it. If some solution comes
along that is not a good solution-and some safety valve ap-
proaches will not be good solutions because if they turn on too
much discretion, or if they turn on too much prosecutorial discre-
tion or too much judicial discretion, it is just kind of a band-aid-
then we are going to open up the problem, reintroduce unwar-
ranted disparity, which is back to the olc' problem that we are try-
ing to solve with the mandatories or with the guidelines.

Mr. SCHUMER. Would there be some safety valves that would be
better than no change?

Judge WIuuNs. I have offered you one.
Mr. ScHUMER. Well, that is not quite a safety valve, but-
Judge WiLKNs. Well, you see, I think it is, Mr. Chairman. That

is what I am trying to get across. What it says is where you have
established facts on the record that this person is not your typical
offender and you must have had that person in mind when you
were taking about mandatories, but is a low-level--the example I



gave was an errand boy for the drug conspiracy, that person is fac-
ing 10 years. I want this person to go to prison. I think everybody
that looks at it objectively thinks this person should go to prisonbecause he is involved in a major drug conspiracy. But the involve-
ment is only on a peripheral level. The safety valve applies to that
'person and would allow a sentence, as I say, with two mitigating
?actors the guidelines recognize, and only two apply to receive
about a 5-year sentence without parole. That is a stiff sentence for
that type of offense, in my judgment.

Mr. SCHUMER. OK. I understand that. It is just that it is a dif-
ferent conceptual framework. I mean the safety valve to me implies
the guidelines, or the minimum is applied and then there is some
separate procedure that says, wait a minute. This was a mis-
carriage. You get a second bite at the apple to prove under certain
limited circumstances that it was overdone. It is a little different
than yours.

And I don't know if it is workable, I really don't. I am just throw-
ing it out here.

Judge WmUUNs. Well, you see, we have been into this now for 8
yeaTs. I know when we start talking in broad generalities and prin-
ciples and desirable goals, and then you get down to the actual
writing, as you do with legislation, you know how difficult it gets
and you start making fine cuts. If you are talking about an individ-
ual who is a first offender, how are we going to define that first
offender? No contact with the criminal justice system. A person
who wrote a bad check at age 17 for $10 at the 7-Eleven. Is that
going to disqualify that person from the safety valve.

See, the guidelines use a proportional approach-
Mr. SCHUMER. I understand.
Judge WniaNs [continuing]. Taking in the criminal record and

so forth.
Mr. SCHUAMER. It is a tradeoff, flexibility versus certainty. But I

don't know if it is undoable.
I just had one final question for you, Judge. It is my understand-

ing that the Commission recently rejected an amendment to the
guidelines that would have, in effect, given judges the power to
move on their own, sua sponte, to reduce sentences for defendants
who gave substantial assistance to the Government. Right now
that power is held by prosecutors.

Why didn't that happen? Why was it rejected?
Judge WiuKNs. First of all, as you know, the statute provides

that the motion must be made by the prosecuting attorney-
Mr. CH1uhmm. I know. Right.
Judg WiuKcS [continue]. To move beyond the mandatory mini-

mum, tind another statute directs the Sentencing Commission to
have a comparable type approach to it. It has been suggested by
many that defendants who would be able to convince a judge that
they provided substantial assistance should get the benefit of a
downwni departure, or really a sentence outside the guidelines.

It was my judgment and the judgment, I think, of at least the
majority of the Commissioners that this was really going to open
up thee sentencing system to a situation where, quite frankly,
judges being unsympathetic with mandatory minimums, unsympa-



thetic with the guidelines, would simply use that as a way to get
around some of the tough sentences that the guidelines provide.

Another reason, Mr. Chairman, and just as important, it would
have no effect on the judge's ability to depart beyond a mandatory
minimum.

Mr. SCHUMER. I understand.
Judge WLKNs. Because the statute requires a prosecutor's mo-

tion. So there may be some movement there if we were to adopt
that within the guideline ranges, but never below the mandatory.
So it would have minimal effect anyway.

Mr. SCHUMER. Thank you, Judge. Mr. Barr, did you find any evi-
dence when you were Attorney General that violent criminals ei-
ther were not being given jail terms or were given reduced jail
terms because of the minimum mandatory law and first-time drug
offenders taking their places in prison?

Mr. BARR. First, emphatically, in the Federal system there is no
displacement going on. Violent criminals are not being released be-
cause of drug prosecutions and convictions.

Mr. SCHUMER. What about at the State level that you might have
familiarity with?

Mr. BARR. I looked at this somewhat at the State level. There is
a problem, of course, with violent criminals, in my view, being cy-
cled through the revolving door too quickly. However, I do not
think that there is any appreciable displacement going on in the
United States. I think the best case for it was made in Florida. I
think a study was done in Florida.

Mr. SCHUMER. I think it has influenced the Attorney General
some. I just gather that. Haven't talked to her about it.

Mr. BARR. I think that's a fair-
Mr. SCHUMER. But it's in her statements. Yes.
Mr. BARR. That is probably a fair assumption. The study was

done in Florida. I am not a student of that study, but statisticians
who have looked at it for me have told me that it is very inconclu-
sive and a lot more investigation would have to be done, just in
Florida, to determine whether in fact there is displacement going
on.

But I would be very surprised anywhere in the country if there
was any significant displacement going on right now.

Mr. SCHUMER. Do you see a distinction between drug and gun of-
fenses when it comes to mandatory minimums?

Mr. BARR. I think they both require stiff mandatory minimums
but for different reasons. I think one of the reasons we want drug
mandatory minimums is to penetrate the organization, as I dis-
cussed. Guns, I think the level of violence has reached such a
height that we need the most severe deterrent we can possibly
muster to prevent people from carrying guns.

Also, I think it is a good proxy for violent, people with a propen-
sity for violence, who are the people we shou d be targeting on in-
capacitating by putting in prisons, and therefore I think that the
incapacitation argument is strongest for people who are carrying
firearms.

Mr. SCHUMER. Thank you. I want to thank both witnesses my-
self.

Mr. Schiff.



Mr. Scmn. Thank you, Mr. Chairman. Judge Wilkins, there has
been a lot of discussion about the so-called first offender, non-
violent offender--first-time offender, nonviolent offender in prison
under mandatory minimum sentences. Do you have any figure as
to how many individuals that actually is?

Judge WIUoNB. I could supply that for you. I would hate to
offer-

Mr. MAZL . I have asked for that for weeks and weeks and
months. Nobody seems to have that.

Mr. SCHUMER. Ys that in the Federal system?
Mr. MAzzoL. Yes.
Judge WILiNS. Well, I have my staff director-I am sure we can

provide that figure. We have all the data.
Mr. SCHIFF. If you could, at your-
Judge WiLXNs. What is it?
Mr. ScHuMFR. In prison? Yes, it is not available.
Mr. MAzzoLI. We are looking for the choirboys that are in there.
Mr. SCHUMER. It is available-if the gentleman would yield-as

I understand it, because we have looked for this for a while, they
could do it for the last 2 years, but, obviously, that is not the whole
population of the Federal prisons. They have not done it for the 2
years, but it is doable. Before that they didn't keep records as to
why the sentence occurred and whether there was a minimum. A
mandatory minimum. Sorry.

Judge Wxiums. I can tell you this. Take our definition of what
we call zero criminal history points, which means no conviction or
convictions that are now stale because of the passage of time, 10
or 15 years, depending. Take those individuals and then look at
whether or not they had an aggravating role in the instant offense
for which they are serving time, whether or not there was any vio-
lence, or whether or not there was any gun used. You put those to-
gether and about 34 percent of the prison population of those sen-
tenced in 1992 have none of these aggravating characteristics.

But again, you have to be careful with that because it is our defi-
nition of a zero point criminal history. You will find some people
in Federal prison who have a criminal history of some time ago
that because of the operation of the guidelines it is no longer count-
ed as an aggravating factor.

Mr. ScHwF. And again, as you said, that gets in the definitions
too. I am not sure we would all agree on who is nonviolent, as you
have heard in this discussion.

Judge WtLIuNS That is a very difficult thing to define, and I
know this committee would be very careful in how it defines these
things. We need to know the question exactly. Then we would try
to provide you the absolute data under very strict research prin-
ciples, because these things get thrown around too loosely some-
times.

The General Accounting Office's study seems to suggest that
those who should get the mandatory minimum sentence, by and
large, did get that sentence, or I should s at least that sentence
since many times the sentence was ly greater. It is my un-
derstanding that the Commission's own report included the oppo-
site, or in the direction of the opposite. How would you explain any
difference?



I think the GAO report said that-in what-in 85 percent of the
time when the mandatory was applied it was applied correctly. I
would hope it would be higher than 85 percent. But what our stud-
ies did show is that in many cases, and it is a difficult call, but
I would venture that in at least 25 percent of the cases the manda-
tory minimum applied to this defendant but for one reason or an-
other was not sought.

Indeed, in one area where the statute requires that the manda-
tory minimum is double because of a prior record-specifically be-
cause of a prior felony drug conviction-that double mandatory
penalty was sought in only 38 percent of the cases that it could
have been sought. It is not difficult to look at that figure because
you either had the prior record or not. It is not a judgment call of
whether or not I can prove the case and so forth.

So I think there are legitimate reasons, of course, why manda-
tory minimums are not applied to a given defendant in a give:.
case, and Attorney General Barr has indicated some of those. I do
believe, and I know from my own experience, that many times
some prosecutors look at the case and they say I need a plea, I
won't charge a mandatory. It is just an ease to move the case out
of the door, or sometimes they believe the mandatory is simply too
harsh. We know of some districts where mandatory minimum pen-
alties are circumvented as a matter of course, whereas, of course,
I would suggest if we got the law on the books it ought to be ap-
plied uniformly and consistently throughout the country.

Mr. SCHwF. That brings me to you, Attorney General Barr. You
have spoken strongly in favor of structure in the system. And, of
course, General, I agreed with you at the very beginning of thehearing. I stated my support for sentencing guidelines as some-
thing that community standards of some kind in all of sentences.

But I think it does raise the question what is the structure on
the prosecutor in the sense of that same community standard? As
a former career prosecutor, I understand that it is not always pos-
sible to charge every case in the same way. There could be dif-
ferences in evidence, strength of evidence, along with everything
else we have heard.

But I haven't heard what really promotes the same kind of cohe-
sion among prosecutors in the system so that there is not great dis-
parity created between differences between opinions of the local
U.S. attorneys as there used to be great disparity between the
opinions and philosophies of different judges.

I wonder if you might address that.
Mr. BARR. The principal effort to enforce some uniformity was

the Thornburgh memorandum, and from time to time there were
criticisms, mostly from judges saying that they thought the
Thornburgh memorandum was not being followed. The Sentencing
Commission started looking into that. Sme jurisdictions such as
the Eastern District of New York were following policies on couri-
ers, for example, that seemed to depart from the Thornburgh
memorandum. And the Justice Department is constantly taking ac-
tion to prod the prosecutors to adhere as best they can to the
Thornburgh memorandum.

But I think we have to recognize that because of resource deci-
sions you will always have to have discretion exercised by a pros-



ecutor. A prosecutor cannot prosecute every single potential viola-
tion in the district. He has to go after the things he considers the
most important.

So you may have a district where marijuana is the number one
drug problem. There the threshold for prosecuting marijuana pro-
duction may be different than the threshold in a jurisdiction like
D.C. where crack may be the number one problem.

And the Eastern District of New York would say that "If we pros-
ecuted every single courier then we wouldn't be able to prosecute
some of the other important drug cases where the payoff is much
bigger." So unless we are willing to give unlimited resources, there
have to be those kinds of decisions made. That leads to discretion
being exercised and disparities arising throughout the country.

In my view, that kind of discretion is far superior and does less
damage to the system than shifting that discretion back to judges.

Mr. SCHIFF. You are not surprised if the judges don't entirely
agree with you?

Mr. BARR. That is what the whole debate is about. And the
judges, in my view, the judges had their run at discretion and the
results were not good for society.

Mr. SCHIFF. Let me ask you two instances and then I will yield
back to the chairman. Situation-someone who is participating in
trafficking, so we are not dealing with culpability, is so far down
the ladder, wants to cooperate with law enforcement when appre-
hended, has nothing to offer. You know, can't tell them a darn
thing. The person above them, a bit more involved, has some infor-
mation for law enforcement, offers that information and thereby
gets a lower sentence than the-under a substantial assistance mo-
tion by the prosecutor-than the bottommost individual. For the
bottommost individual, could there be some relief?. Or is that just
a you take your chances kind of thing, and if you can't offer any-
thing of use, we are very sorry but there ought not be any relief?.

How would you view that situation?
Mr. BARR. First, as to these much ballyhooed cases of couriers

coming in and not having anything to offer, I would like to see
some of them. I think the fact that Chairman Schumer had some
difficulty scrounging up empathetic cases show that these are sort
of hypothetical cases that are talked about as debating points. But
couriers usually do, are in a position to provide assistance.

Mr. SCHIFF. Everybody knows something, in other words.
Mr. BARR. Right. Second, in my view, as to a courier, the 5-year

or the 10-year penalty, depending on quantity, is a just sentence
for that individual. That is justice in that case. The fact that for
someone higher up, we are sometimes willing to reduce the sen-
tence, essentially give the guy a break and maybe give an "unjust"
sentence-unjust in the sense that it is too lenient-to that individ-
ual in order to go after someone that we consider more important,
that happens all the time in numerous contexts in law enforcement
and I don't think it affects the justice of the sentence given to the
lowest level person.

But you raised a point that is sort of a permutation of that that
I want to address, and that is do you give the guy up the ladder
a break for testifying against people down the ladder.
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Mr. ScHm. That was my second point. The allegation has been
made, I do not know if it is true, or if it is true, in how many cases
it is true. The suggestion has been made that the scenario you gave
exists not just upwards, which makes some sense, I think, to every-
body, but downwards. In other words, if you are at this level and
you will testify to bring in the people who are underneath you, you
will get the break, they will go to prison longer.

I wonder if you have any feeling whether that is a correct criti-
cism of the system?

Mr. BAiR. I don't think it is a correct criticism. I would be very
surprised to see any appreciable number of cases where that oc-
curs. I think what you will find is two different kinds of situations,
one where there is a dispute as to who is more culpable. As you
know, when a drug organization gets busted everyone is pointing
fingers at everybody else, and I think there may be a lot of cases
where the guy says, "Hey, I was just the little guy and that guy
is the big guy." But there is a dispute as to that.

The other kind of case I think you will find-you shouldn't jump
to the conclusion, and I am not suggesting you are, but people
should not jump to the conclusion that just because in a particular
prosecution a top guy got 2 years and a bottom guy got 5 years
means that the cooperation by the top guy related to that case. The
cooperation by the top guy could be turning in-giving valuable in-
fcrmation against another organization, perhaps his supplier, the
Cali cartel. That prosecution may not take place for another 3, 4,
5 years.

So the cooperation can be as to a broad range of things, and I
certainly as a prosecutor would not take substantial cooperation to
be turning in someone who is below you.

Mr. SCHiFF. Let me just say I would agree with that. And I don't
know if it occurs. It is merely one of the things that I have been
told over and over again at least why we are having these hear-
ings.

I want to thank both witnesses, and yield back to the Chair.
Mr. SCHUMER. Thank you, Mr. Schiff. Mr. Edwards.
Mr. EDWARDS. Thank you, Mr. Chairman. And we are all grate-

ful to hear the testimony of these two witnesses. I think it is rather
encouraging, at least to someone who worries about this issue that
all the witnesses say the system needs fixing. At least-Mr. Barr
probably doesn't think very much should be done, but Judge Wil-
kins sees some flaws in the system, and certainly the previous wit-
nesses, the women, would like to make some major changes.

Something you said, Judge Wilkins, interests me. A prosecutor
can look at a case before he has made his decision on what to
charge and he can decide not to bring a drug charge. Instead, he
can bring a charge based on some other aspect of the crime, such
as carrying a gun, to avoid the impact of the mandatory minimum.
Isn't that correct? Isn't that what you said, Judge Wilkins?

Judge WILNs. Yes, sir. I did say that, Mr. Edwards. The charge
selection many times can be used, or sometimes at least can be
used to avoid-

Mr. EDWARDS. The prosecutorial authority.



Judge WiruNs. Either that or failure to give notice as to the
quantity of narcotics being sought in a particular case by the Gov-
ernment. That also triggers mandatories, as you know.

Mr. EDWARDS. We have heard that too, and we have heard that
people who have money and the best lawyers in town can do a lot
btter than the poor person often a minority, who doesn't know
how-he gets a public defender who doesn't know how to plea bar-
gain and who doesn't know how to write all of the important briefs
that apparently have some influence. How do you respond to that?

Judge WILKNS. Well, quite frankly, from my experience I think
our Federal public defenders do an excellent job throughout the
country. Many times they are more experienced than the private
attorney.

Mr. Edwards, I will have to say I don't really see that as the
major problem that I am trying to address. It was at one time. But
with the advent of sentencing guidelines, the guidelines operate not
so much on the charge selected by the prosecutor, but act on the
real underlying misconduct of the offender who is in the courtroom
to be sentenced. This disparity that can result from a lot of charge
bargaining and selection and so forth is minimized because of the
operation of the sentencing guidelines.

My primary objective here today is to say the mandatories are
here and they work today under the guidelines as aggravating-I
mean the guidelines aggravate. But the guidelines are not allowed
to fully operate because mitigating factors are not allowed to be
recognized when a mandatory minimum offense statute is charged.

Mr. EDWARDS. Well, why do we have to have the mandatory
minimums as long as we have the guidelines which in themselves
have that aspect of mandatory minimums?

Judge WILKINS. You are correct. We lose sight sometimes of the
fact that our guidelines are mandatory in nature. As I testified in
my opening statement, if somehow the minimum mandatory sen-
tences were abolished today, the guidelines would still operate and
the same sentences being imposed today in the Federal courts
would be imposed tomorrow under the guidelines. So there would
be little change in actual practice in the courts.

WI ,'t could change, of cour,,c, over time is that the guidelines
could be modified, reduced or increased as far as the punishment
is concerned by the Sentencing Commission. I understand that
would be a concern of this Congress. That is why I have suggested
in this proposed legislation that you, the Congress, tell us the
starting point with e mandatory minimum statute, which would
be in concrete and could not be changed by the Commission. Then
we would be allowed to aggregate up or i.,.itigate down as the facts
would dictate.

Mr. EDWARDS. Well, the guidelines can be changed by Congress
anytime Congress wants to change the guidelines.

Judge WILKINS. They certainly can.
Mr. EDWARDS. Right.
Judge WILKINS. Certainly can.
Mr. EDWARDS. So I t1,ak you have made a case for what I said.

We could eliminate the mandatory minimums that we are talking
about that some of us feel have caused a lot of trouble because this
issue is being handled very nicely by the Sentencing Commission.



Judge W ux . They are handled today.
Mr. EDWARDS. Right.
Judge WILiNs. And the same sentences, I would say, would re-

sult tomorrow even if they were abolished today because of the
structure of the sentencing guidelines.

Mr. EDWARDS. I think we ought to make it a matter of record
that when Congress puts into a criminal law a mandatory amount
that a person must serve so many years or something, that amount
is usually not the result of the hearing process we have here in
Congress. It is sort of an arbitrary thing put into the original bill.
Nobody ever questions it. Whoever thou u the bill puts it in.
Well, Iwill put in 5 years. I will put in 10.And that is it. And that
is never-I have been here a long time. I have never seen any
thought given in a committee such as this or any other committee
to whether we ought to look at the sentence and see what effect
it is going to have on society. Is that too long or is that not enough?
And get some experts in to talk about it. It is pretty important.

The last question I have is, since the celebrated war on drugs
and the mandatory, a lot more mandatory minimums and the Sen-
tencing Commission have come into being, starting I believe in
about 1980. Then, we had maybe 25,000 Federal prisoners. Now we
have about 57,000. We will have to correct this, but I am with-
in-

Mr. SCHUMER. Eighty thousand.
Mr. EDWARDS. All right. Now we have 80,000 and the calcula-

tions are we are going to have 117,000 by the turn of the century
and so on. The same increase going on indefinitely.

Is that any kind of a serious problem, Mr. Barr?
Mr. BARR. No, I don't think it is a problem.
Mr. EDWARDS. No problem.
Mr. BARR. I think, first, that the mandatory minimums were

carefully designed by this committee. A lot of time was taken with
DEA as to the threshold amounts and as to the appropriate sen-
tences. They were carefully thought out.

Second, I think that we backed off mandatory minimums in the
1970's. We did-away with mandatory minimums, and it was during
the 1970's that the drug problem got way out of control and a lot
of damage was done to our society. And I think that we are on the
right track with a very tough law enforcement system, including
mandatory minimums, and the only problem in this country right
now is not at the Federal level, it is because the States haven't
caught up to the Federal level.

And it does not shock me that in a country of-now approaching
300 million people that the Federal Government has about 80,000
people in prison. That is not any disparity, in my view, considering
that we have the highest crime rate of any advanced country in the
world.

Mr. EDWARDS. Thank you.
Judge WIuIs. Mr. Edwards, could I comment on something you

said, very briefly?
Mr. EDWARDS. Yes. Please.
Judge WILKINS. The Sentencing Commission has the most exten-

sive data set ever assembled by any Federal agency or State agen-
cy. We place ourselves at your disposal to respond to questions



seeking information, facts and data, so that when decisions are
made on mandatory minimums or any other area of the criminal
justice sentencing system you can have as much information as you
can gather so that the decision will be informed.

We are here and we have data and we can provide it for you. I
might say that in one of the statistics I gave to Mr. Schiff-the zero
criminal history category-we have extensive data there. One thing
we are missing that is a factor that would change things, I am
sure, is that we don't know what is the criminal history of foreign
nationals coming into this country. So that figure of 34 percent
would be changed somewhat by that. But we could probably, with
some extensive research techniques, exclude those people and see
what it would be if we didn't include those and so forth.

But at least we could help try to identify the safety valve or my
approach or whatever approach we are looking at so we all have
all the information we could possibly gather.

Mr. EDWARDS. Wasn't the parole system a safety valve?
Judge WILKINS. Well, if it was designed to reduce prison sen-

tences, it certainly was.
Mr. EDWARDS. Thank you. Thank you, Mr. Chairman.
Mr. SCHUMER. Thank you, Mr. Edwards. And first, Judge Wil-

kins, I am glad you added in the foreign nationals because that is
what I think was the great disparity between the statistics your
Sentencing Commission gave us on-

Judge WILKiNS. There were other problems too.
Mr. SCHUMER. Right. I understand.
Judge WILKINS. It was the question-you asked the question

whether or not a prior arrest with no convictions should be in-
cluded or not, and it was under some runs, it wasn't under others.

Mr. SCHUMER. Right.
Judge WILKINS. But again, I think it was different people being

asked different questions.
Mr. SCHUMER. Yes.
Judge WILKINS. But we can get on the same wavelength and

have all the facts given to you.
Mr. SCHUMER. Right. And that is what I want.
I wanted to compliment you and the Sentencing Commission for

being always available with the data and everything else. We ap-
preciate that and your interest and concern.

Mr. Mazzoli.
Mr. MAZZOLI. Thank you very much, Mr. Chairman. It is really

excellent hearings. I want to thank our two witnesses today for ex-
cellent testimony.

Judge Wilkins, I wrote down just a few things as you were
speaking which impressed me a great deal. You said what we are
looking for is efficiency, effecti-.eness and fairness in the applica-
tion, and I think that is what this panel is looking for too, candidly.
So I think your idea is something that we could study. The gen-
tleman from New York, our distinguished chairman's idea is some-
thing we should study. And I think we could, maybe, come up with
something like that.

I probably differ with you a little bit on the fairly frequent use
of the term minor or peripheral drug activities and minimal activ-
ity with regard to some drug activity, or minimal contact. It just



seems to me that we may be minimizing something which is just
tearing America apart. I mean by the very nature of our terminol-
ogy. Saying he is just a minor actor. He is just a bit player. He is
just a walk-on. You know, he is only a peripheral person.

Unless you had the drug courier1 you don't have the stuff gotten
into the country and therefore don t get it out into circulation. And
if you don't have that then you don't have the guy who shoots him-
self or ingests it, and we don't have people killing one another in
the streets. So I mean I think we have to be just a little bit cau-
tious in how we minimize that person's responsibility for the ulti-
mate of the horrible violence and killing and wasting. And Mr.
Barr had said the lives and the treasures and the spirit of our
country are at risk as a result of this.

So anyway, I just was wondering. I just wonder if you, in your
mind do you have a picture of one of these minor participants? You
know, could you describe that he or she looks like?

Judge WILKNS. This mitigating role is recognized under the
guidelines today in many areas.

Mr. MAZZOL. No. But I mean can you describe to me the person
who would fit the role of minimum or peripheral.

Judge WILKiNs. Yes, sir. I can. But I wanted to say, first of all,
the sentencing guidelines today identify a mitigating role for some
defendants, and so it is just not the judge saying, well, you look
kind of minor to me. I am going to give you a break. It doesn't work
that way.

In fact, of all the drug cases, of all the thousands of defendants,the judges say you are deserving of a mitigating role based on the
facts only in 16 percent of the cases,

Mr. MAZZOLI. Good.
Judge WILUNs. And these are the types of individuals who-
Mr. MAZZOLI. What would that person look like?
Judge WILKiNs. They are on the edge of the conspiracy. It is the

girlfriend of one of the drug dealers who is there, who perhaps an-
swers the telephone, who may run errands. It is the boat offloader
who is paid 500 bucks to offload this boat and that is it. He walks
away.

It is those people who are lower than the average participant.
They have got nothing to do with any policy decisions, nothing to
do with the money, nothing to do with any decision. They are there
as functionaries.

Mr. MAZZOL. Could I go back to something, Judge, that is-I
think it is very important. And I don't want to be the burr under
the saddle here, but I keep saying we need to have information.
Can you tell me how many of those kinds of people, the person who
offloads-he is like a day laborer, and he said instead of offloading
tomatoes we will offload cocaine, and he walks away. I mean how
many of those really wind up in the system? How many are we
really talking about? How many girlfriends of guys who had noth-
ing, except that they loved this person and they have no other con-
tact-how many of them are we talking about?

Judge WILKINs. Well, I think we are talking about a sizable
number.

Mr. MAZZOL. You think so?
Judge WILKINs. Yes, sir.



Mr. MAzzoLi. Who wind up in the system?
Judge WnxINs. Yes, sir, who wind up in the system, are pros-

ecuted-
Mr. MAZZOLI. And who are therefore busted under various mini-

mum-
Judge WiLKINS. That is right. And should be. Should be pros-

ecuted. Should be sentenced. And couriers need to be punished.
You know we have got the foreign nationals coming in every day

in our major port cities, bringing in large quantities of narcotics,
and they need to be arrested and prosecuted and sent to prison.
The question is where do we achieve crime control? By that person
staying in prison for 10 years? Or can we achieve it more efficiently
through some reduced sentence?

Mr. MAZZou. Can I just suggest something? I will be really quite
honest with you. I am astonished that you all who are advocating
major fundamental change in here come in armed with no statistics
whatsoever. Everything is, well, we think there is a lot of people,
we think that there is a whole bunch of these folks, and there is
quite a lot of them but we will have to get the data for you later.

Nobody-and this is the second time we have been through this
routine. Nobody but nobody comes up, and the chairman himself
has said he begged for the egregious cases and found only two or
three that fit that kind of description.

Judge WILKINS. This is the first time I have been through it. You
just asked me how many minimal or minor participants would
there be and I told you 16 percent. That is what our figures show.
That is who I am talking about, as far as the mitigating role is con-
cerned.

Mr. MAZZOLI, And those 16 percent, you would tell me then,
Judge, with respect, would be the kind that offloaded the ship and
the girlfriends?

Judge WILKINs. And others who have-
Mr. MAzzOLL. And others like couriers, like mules-right?
Anyway, Mr. Barr-
Mr. BARR. Congressman, could I say something first?
Mr. MAzzOL. Please. Go ahead.
Mr. BARR. I am not advocating any change to the system. I want

it clear I am satisfied with the existing system. I do not think it
is a significant problem; that is, the hapless person that we would
all feel got unjustly treated by the system. I don't think there are
sizable numbers at all.

However, if the committee comes to that conclusion and wants to
put in a safety valve, then what I am asking the committee to do
is consider the impact that has and to-

Mr. MAZZOLI. Exactly.
Mr. BARR. OK.
Mr. MAZZOu. And I think that is what-the chairman is just

looking for something to put our head on. You know, I remember
when I was in law school the professor said "Give the judge or the
jury something-a peg to hang their hat on. Give them some rea-
son for doing something." But I will be quite honest with you. At
this point I haven't really seen the data, the hard numbers, that
would indicate that there are miscarriages of justice beyond the
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rare few, and we have had a couple of them, perhaps, in this room
today, I don't know.

Mr. Barr, I have one other question. Yes?
Mr. BARR. You know it is interesting. The Bureau of Prisons re-

cently went through an exercise to try to identify people who they
would be willin to put back out into the community, that they
would feel sufficiently comfortable to put back out into the commu-
nity, and they came up with 1,600-odd people in the entire system.
That suggests to me we are not talking about very many empa-
thetic, egregious cases in the Federal system.

MAZZOU. And then to show-and I will wind up on this
point, because I remember reading something. I couldn't find it in
my notes here. That study where they found just a handful of peo-
ple that they would feel comfortable enough to really dump on soci-
ety, which to me demolishes the myth that we have a bunch of
choirboys that are in our Federal prisons.

But let me just go on to this. On July 7, 1993, in the Washington
Post, what appears to be like a front page story, entitled "The Drug
War Locks Up Prisons," and it devoted itself primarily to the situa-
tion in Florida. Now these statistics are used by the writer, a writ-
er by the name of William Booth, and they are not used editorially
or attributed to something. These are used by him in his writing
as if they were standard fact.

Fact: 66 percent of the inmates in Federal prisons broke drug
laws. Sixty-six percent of the inmates in Federal prison broke drug
laws. Does that sound realistic?

Mr. BARR. I think it is about 62 percent. But that doesn't mean
that they are in there just for the drug violation. They could be in
there for other activity and there was a drug count as part of their
conviction.

Mr. MAzzoLu. Now, let me try this on, and maybe somebody can
explain this. It seems like it is very inconsistent.

In Federal prisons 70 percent of the inmates, in Federal prisons
70 percent of the inmates have no history of violence.

Mr. BARR. I don't know. The figure that I used was-it is analo-
gous to the figure you used before, of 93 percent in the State sys-
tem or either violent criminals or recidivists. The figure that I used
at the Department of Justice, and it may be dated by a couple of
years, was 88 percent in the Federal system.

Mr. MAzzoL. If I were to go into a Federal prison, and there is
one in Lexington, and walk in and take the first 10 people that
walked in, 7 of those 10 would be choirboys?

Mr. BARR. No.
Mr. MAZZOLI. Judge Wilkins.
Judge WILKiNs. Well, I don't think they would be choirboys.
Mr. MAZZOLI. What does that mean?
Judge WILKNS. And I don't know this fellow's statistics, but I do

know-
Mr. MAzmOI. Well, then I think we need statistics, my first

point.
Judge WILKINs. The question that you put to us is what is the

percent of Federal prisoners now in the penitentiaries throughout
the country that have a prior history of violence? I assume by that
you mean a prior criminal history of violence.
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Mr. MAzzoLI. I would ask you.
Judge Wimms. No. No.
Mr. MAZZOLI. You are the expert. I would like to figure out what

is violence. What does that statistic mean, if it is a reputable sta-
tistic? What does violence mean in the context in which 70 percent
of Federal prisoners have no history of violence?

Judge WiuuNs. That is some study you just brought up. I don't
know Whether it is correct or not.

Mr. SCHIUJMER. Would the gentleman yield?
Mr. MAZOU. I would like to find out. I am not sure where Mr.

Booth got his data.
Mr. BARR. That data is available. In fact, I recently saw a De-

partment of Justice study and I looked at it this morning. I just
can't remember off the top of my head the figure that is in there
for violent offenses.

Mr. SCHUMER A good percentage are people of white-collar
crimes, embezzlements and all of that, who would almost exclu-
sively fit into the nonviolent category. I know that. But I don't
know the number either.

Mr. BARR. Correct. But that doesn't mean they are choirboys.
Mr. SCHUMER. Right. They are certainly not choirboys. Or

choirgirls.
Mr. MAZZOLI. And they are also not the people the Government

would feel comfortable in releasing to the streets. If they would re-
lease 1,600 to the streets, then where are the other 65,000 or
67,000 people. Ttiat means that they are nonviolent and they have
done nothing.

I am really curious. These statistics appear totally contradictory,
and I think until we can get to the bottom of them, and I am glad
our chairman is going to ask for some clarification, we are operat-
ing really-and I will complete my statement on this. When Mr.
Barr said we cannot allow mythology to draft policy, and I think
that is what we could do if we are not really careful.

Thank you, Mr. Chairman.
Mr. SCHUMER. Thank you, Mr. Mazzoli. This has been, so far, a

really outstanding hearing in terms of bringing out issues. I want
to thank both Judge Wilkins and Attorney General Barr, Mr. Attor-
ney General Barr, for excellent testimony that I think helped us
think on this.

So, gentlemen, we appreciate it. You have been here a long time.
I was going to suggest you sit in also on the next panel, but you
have done your duty.

Will the final panel come forward? And I first want to thank all
of them for waiting as long as they have, and we appreciate it. We
have been going on about 4 hours.

OK Let me introduce our panel.
The Honorable Vincent Broderick is the chairman of the Commit-

tee on Criminal Law of the Judicial Conference of the United
States. He continues to serve as the U.S. district judge in the
Southern District of New York, a post which he has held since
1976. And before taking his New York Federal judgeship, Judge
Broderick served as commissioner of the New York City Police De-
partment. He is a distinguished person who cares a great deal
about the law. We welcome you here, Judge.



102

Judge BaomaL Thank you.
Mr. ScHuhmE. Tim Mullaney was supposed to be here, to provide

a bit of an opposite point of view, from the National Legislative
Committee of the Fraternal Order of Police, and I apologize to
members. We won't have that much of a diversity of viewpoint here
because he is not here. But the viewpoint has been very well rep-
resented. He is opposed to changing the law.

Mr. Neal Sonnett is the chairperson of the Criminal Justice Sec-
tion of the American Bar Association. He currently works as a
partner with Sonnett, Sale & Kuhn-

Mr. SONNETr. Kuhne.
Mr. SCHUMER [continuing]. Kuhne, a Miami-based law firm. Be-

fore entering private practice Mr. Sonnett served as an assistant
U.S. attorney and chief of the criminal division for the Southern
District of Florida.

And finally, the Honorable John Walker is a judge on the Court
of Appeals for the Second Circuit and he is the president of the
Federal Judges Association. He also served as Special Counsel to
the Administrative Conference of the United States and as Director
of the Institute of Judicial Administration.

I want to thank all of you for coming and for waiting patiently.
Your efforts are very much appreciated. We have received your pre-
pared remarks, which will be read into the record, and each of you
will have 5 minutes for your presentation. Maybe we will do, just
in deference to the invisible robes, first Judge Broderick, Judge
Walker, and Mr. Sonnett.

Judge Broderick.

STATEMENT OF JUDGE VINCENT L. BRODERICK, CHAIRMAN,
COMMITTEE ON CRIMINAL LAW, JUDICIAL CONFERENCE OF
THE UNITED STATES, WHITE PLAINS, NY

Judge BRODERICK. Thank you, Mr. Chairman, and thank you for
this opportunity to appear before this committee.

I am here to express the complete and unmitigated opposition of
the Federal judges of this country to mandatory minimums. We
have had in effect since 1984-or at least they have been in effect
since 1987; they were passed in 1984-the sentencing guidelines,
and you heard earlier from Chairman Wilkins.

The sentencing guidelines were designed to get Congress out of
the business of micromanaging sentencing, and I just want you to
consider the whole concept of the sentencing guidelines. The con-
cept was to structure sentences and to make that structure a close-
to-binding structure. Judges would have to follow it.

The Sentencing Commission was charged with preparing sen-
tences which were proportional one to another, which were honest
sentences because parole was abolished and a large part of "good"
time was abolished, and they were also to be directives, in effect,
to sentencing judges. And then-and this was the most important
part of all this=or the first time we had appellate review of sen-
tences and we introduced people like my friend over here on the
court of appeals, Judge Walker, who will review what we sentenc-
ing judges do.

This is a structure which I certainly concede aroused a furor in
the judges' community. But I can assure you right now that so far
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MEMORANDUM 

TO: William Sessions 
Director, FBI 

FROM: William P. Barr I. ~ 
Attorney General lr\1~ 

SUBJECT: OPR Report on Alleged Misconduct 

LIMITED 
OFFtCtAL USE 

As you know, for quite some time now various complaints 
about misconduct concerning you have been made by individuals 
within the FBI. As is their duty, the Department's Office of 
Professional Responsibility (OPR) and the Bureau's Office of 
Professional Responsibility (FBI/OPR) have been jointly 
investigating those allegations. You were interviewed concerning 
the allegations as part of the investigation and provided a full 
opportunity to explain the actions in question. OPR and FBI/OPR 
have now completed their investigation, and provided me with a 
Report dated January 12, 1993, containing findings and 
recommendations. I ha¥e asked OPR to provide you with a copy of p 
the Report by Tuesday, January 19,'1993, with any redactions 
pecessary to preserve commitments of confidentiality. 

This memorandum is to advise you that I have accepted the 
findings and recommendations of that Report and to direct you to 
take certain remedial actions. The evidence supporting the 
Report's conclusions is overwhelming and your explanations, where 
provided, are wholly unpersuasive. 

Failure to Meet Tax Obligations 

I am most troubled by the Report's conclusion that you 
engaged in a sham arrangement for the clear purpose of improperly 
claiming an exemption from the obligation to pay income tax on 
your government-provided home-to-work transportation. The law is 
clear that senior government officials who are provided 
chauffeur-driven limousines for commuting from home to work are 
required to pay income taxes on the""value of that fringe benefit . 

. The value of this benefit can be significant, amounting to 

. several thousand dollars a year. The obligation to pay taxes on 
this benefit exists even where home-to-work transportation is 
independently justified for security reasons. Thus, throughout 
the government, agency heads, including those with security 



details, pay taxes on home-to-work transportation and other 
authorized personal use of government vehicles. Within the 
Department of Justice, the Attorney General, Deputy Attorney 
General and DEA Administrator all pay such taxes, and I think it 
is clear that the FBI Director has the same obligation. 

The Report indicates that in the spring of 1990, you sought 
to avoid paying these taxes on the theory that your limousine 
falls within a narrow exemption for *vehicle[s] which, by reason 
of its nature (i.e., design) is not likely to be used more than a 
de minimis amount for personal purposes.* Under IRS regulations, 
this category of exempt Vehicle includes such vehicles as 
ambulances; hearses; cement mixers; and clearly marked police 
cruisers if they are subject to limits on personal use. This 
category can also include certain unmarked police vehicles if 
those vehicles are assigned to wlaw enforcement officers· whc 
regularly carry firearms, and if any personal use of such vehicle 
is wincident to law enforcement functions, such as being able to 
report directly from home to a stake out or surveillance site, or 
to an emergency situation.· This exemption was clearly not meant 
for chauffeur-driven executive limousines, but rather for police 
officers and agents who take their cruisers (marked or unmarked) 
home with them in order-~o be able to respond to tactical 
situations. 

The Report ~indsthat you sought to take advantage of this 
exception in an ~mproper manner. You apparently obtained a legal 
opinion that you could-use- this exception if you regularly 
carried a firearm or maintained one in close proximity to your 
person. (I must say, p_renthetically, that this opinion was 
transparently wrong, and I am surprised that you would have 
accepted it at face value. Even if regularly carrying a firearm 
made you a *law enforcement officer· for purposes of the 
regulation, it is clear that your chauffeur-driven limousine was 
not the type of vehicle that could qualify -- the personal use 
that you were authorized to make of the vehicle was not limited; 
the portal-to-portal service you were given was not wincident to 
a law enforcementfunctionw; the car did not remain at your 
residence for purposes of emergency response to a tactical 
situation: nor would the Director normally be expected to 
personally respond to the scene of such tactical situations.) 
But even accepting the reasoning of the legal opinion, you 
plainly failed to comply with its terms: far from regularly 
carrying a firearm, you simply had an unloaded gun in a briefcase 
locked in the trunk: the ammunition was apparently kept in a 
locked safe at Bureau headquarters. Moreover, despite repeated 
attempts by FBI staff to schedule it, you refused to take the 
training required by FBI regulations for those carrying firearms. 

~ 

Federal law enforcement officials have a special obligation 
to be scrupulous in meeting their federal tax obligations. The 
notion that you could convert an executive chauffeur-driven 
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limousine into a tactical police vehicle simply by keeping an 
unloaded gun in the trunk does not even pass the wred face testW, 
You must have known that you did not qualify for the law 
enforcement exception. Given that you are a former US Attorney 
and Federal judge, and that you are currently Director of the 
premier federal law enforcement agency, I must conclude that 
there is no excuse for your conduct. 

Im~roper Use of Government Funds for Personal Travel 

CPR and FBI/CPR also found a pattern of abuse of travel by 
you resulting in the use of government funds for clearly personal 
travel on a number of occasions. Among other things, it is 
evident that you and your wife . ·used the FBI plane to make 
personal trips and then sought to characterize these trips as 
wofficialw to avoid reimbursing the government. For example, you 
have made a number of extended trips on the FBI plane to San 
Francisco to visit your daughter during holiday seasons. You 
appear to have charged this all to the government because after 
you planned the trips you arranged isolated functions of trivial, 
if any, value to the government, such as a breakfast meeting with 
a handful of local businessmen. The conclusion is inescapable 
that these functions were arranged for the sole purpose of 
allowing you to avoid paying for these personal trips. 

In addition, the Report indicates that you abused spousal 
travel. Your wife appears to have accompanied you on FBI 
aircraft to III locati9ns. Under the regulations then 
applicable, free spousal travel was arguably authorized where th~ 
spouse's presence is in the interests of the government and space 
is available for the spouse. It is apparent that these 
requirements were not met on quite a number of these trips; 
nevertheless you only reimbursed the government for one such 
trip. Indeed, the Report notes, as one example, that on an 
extended trip to San Francisco your wife attended an official 
breakfast that she had not been invited to and was not expected 
at, and, afterwards, explained to an FBI agent that she had to 
attend th.e breakfast to Wjustify· her travel on the FBI aircraft. 
(In point of contrast, I note that Attorney General Thornburgh 
always reimbursed the government for his wife's travel.) Indeed, 
it is largely because of your excesses that I amended the 
Department's travel regulations to generally prohibit spousal 
travel unless specifically authorized by the Attorney General. 

The Report also cites a number of other irregularities, 
including your improperly claiming government per diem while on 
personal travel; the use of FBI cats to drive your wife to social 
functions, and on shopping trips and other personal errands; and 
the failure to account for 120,000 miles of frequent flyer 
mileage earned on official travel. 
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Travel regulations can be complex and inevitably involve the 
exercise of judgment. If all that was involved was one or two 
lapses of judgment, I would consider harping on this to be petty. 
But what is troubling here is that there is a clear pattern of 
your taking advantage of the government. I find that 
unacceptable, especially given the fact that the Bureau treats 
even a single instance of travel abuse by agents very seriously -
- stiff penalties that I understand you have personally approved. 

Failure to cooperate in investigation into alleged 
'sweetheart' mortaaae 

I am especially troubled by the fact that you refused to 
cooperate in -- and indeed affirmatively blocked -- the 
investigation into allegations that you received a 'sweetheart 
deal' from Riggs Bank on your home mortgage. The inquiry was 
clearly an appropriate one -- in the face of the allegations that 
ha.ve been ~ade, aPR has a responsibility to ascertain whether you 
did, in fact, receive financial favors that would not have been 
available to you as a private citizen. aPR must do this to 
determine whether you had an obligation to disclose such an 
arrangement or whether such an arrangement constituted a 
prohibited supplementation of salary. 

All officials and employees of the Department of Justice 
from the Attorney General to the most junior -- have a continuing 

. obligation to respond to the kind of legitimate administrative 
inquiry made here by providing the information sought. I can 
conceive of no legitima~e justification for your refusal to 
authorize release to aPR of the relevant documents. 

Misuse of Government Funds for PrivacY Fence 

Finally, I am troubled by the misuse of nearly $10,000 in 
government funds to install a privacy fence at your residence 
despite repeated warnings that the fence could not be justified 
for security reasons and indeed actually derogated from security. 

A great deal of effort and expense goes towards protecting 
your security. This includes government paid for security 
enhancements at your residence. You were repeatedly advised that 
only certain types of fences were suitable for security purposes 
and, therefore, that government funds could only be used for 
those types of fences. Nevertheless, you used substantial 
government funds to install a privacy fence that had repeatedly 
not been approved for installation -~ indeed, you had been 
advised that such a fence actually reduced your security. Thus, 
taxpayer money intended to enhance your security was actually 
used by you in a manner that reduced it. 
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Required Remedial Actions 

As noted, I accept the Report's conclusions and 
recommendations. Accordingly, consistent with the Report's 
recommendations, I am directing the following remedial steps: 

(1) The Department will issue you corrected W-2 forms for 
the applicable tax years that properly reflect your home to work 
transportation and other personal vehicle use as income. 

(2) I direct that you reimburse the government for the cost 
of personal travel improperly billed to the government. FBI/CPR 
is to determine on a case-by-case basis which trips were 
personal. 

(3) I direct that you reimburse the government for the cost 
of the privacy fence improperly installed at your home at 
government expense. 

(4) I direct that you authorize the release to CPR of all 
documents relevant to your home mortgage. 

(5) I direct that you be counselled concerning the proper 
use of your security detail and your official vehicle. 

(6) I direct that you recuse yourself from participation in 
any personnel actions involving any of the individuals who . 
conducted or cooperated in this investigation or the preparat~on 
of the Report. 

I will provide a copy of this memorandum and the Report to 
the Counsel to the President for his information. I have 
delegated to Mr. Shaheen authority to decide whether, and, if so, 
in what manner, to release part or all of this memorandum and the 
Report. until any such decision by him, this memorandum and the 
Report are to be treated as confidential. 

cc: Floyd I. Clarke 
Deputy Director, FBI 

David G. Benney 
Assistant Director, Inspection Division 

stephen R. Colgate 
Assistant Attorney General, Justice Management Division 

t 

Michael E. Shaheen, Jr. 
Counsel, Office of Professional Responsibility 
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Attachment 7

Offirce odf t~ lttorne Grneral
V~as hington . I20330

August 10, 1992

Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515-6216

Dear Committee Member:

On July 9, 1992, a majority of the Democratic members of the
House Committee on the Judiciary wrote me, pursuant to section
2(g) of the Independent Counsel Statute (the 'Statute'), 28
U.S.C. 592(g), requesting the appointment of an Independent
Counsef to investigate allegations of wrongdoing by unnamed
Rhigh-ranking officials of the Executive Branch' (the 'Letter').

The Statute requires that when I receive a request pursuant
to section 2(g), I report to the relevant Committee the reasons
for my decision. This letter and the accompanying report (the
'Report') constitute my response to the Letter.

1

The Letter states that the potential criminal conduct
relates to:

activities by both current and former
officials to illegally assist the regime of
Saddam Hussein prior to the August 1990
invasion of Kuwait, and to attempt to conceal
information about potential criminal activity
from Congress through the making of false
statements, the nonproduction, falsification
or alteration of official records and other
documents, and through otherwise misleading
and obstructing Congress in investigating
such matters.

For the reasons stated below, and detailed in the Report, I

1Pursuant to section 2(g)(4) of the Statute, 28 U.S.C.
592(g)(4), I request that the Committee promptly make public this
letter and the Report in their entirety.
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have concluded that the criteria for invoking the Independent
Counsel Statute are not present here.

The Letter, in contrast to previous Congressional requests
for the appointment of an Independent Counsel, lacks the
specificity required under the Statute. The Letter fails to
identify any particular person alleged to have committed a crime,
or to describe any particular acts alleged to constitute a crime.
Instead, it relies on vague and conclusory assertions of
wrongdoing by unnamed persons -- precisely the kind of
'generalized allegation[s]# that the Statute and legislative
history make clear are wholly inadequate as a basis for invoking
the Statute. (= p. 6, infra1.

Although the Letter is inadequate on its face, our analysis
of these matters did not begin or end with the Letter. So far as
we can determine, all the allegations referred to in the Letter
were previously in the public domain. In fact, well before
receipt of the Letter, the Department was aware of, and was
reviewing and, where appropriate, investigating those allegations
as they arose. Substantial review and investigation was
accomplished during this process, which remains ongoing for
certain discrete matters. But none of the information developed
during this investigative process meets the criteria for invoking
the Statute.

To respond to the Letter, career professionals in the
Department have carefully reviewed not only the Letter, but also
the record of the Judiciary Committee hearings on this matter
(the NHearings'), as well as other relevant information gathered
by the Department in the course of its ongoing review. Further
investigation was conducted by career prosecutors in the Public
Integrity Section and agents of the Federal Bureau of
Investigation ('FBI'), both as part of the threshold review of
the Letter and as part of the Department's ongoing review and
investigation of the underlying matters.

My determination that the specialized procedures of the
Statute are not applicable here is based on this extensive review
and analysis, and is supported by the uniform view of the
prosecutors at all levels of the Department who have reviewed
this matter.

The Independent Counsel Statute applies where there is
specific and credible information that a 'covered person' -- one
of a small group of senior officials expressly listed in the
statute -- has committed a crime. The Letter has not provided,
nor have we found, any such information. We are aware of no
evidence that would support the criminal investigation of a
'covered person' in connection with the matters raised by the
Letter.

2
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Nor does the Letter raise any allegations of wrongdoing by
lower-level noncovered persons that would provide a basis for
applying the Independent Counsel Statute. It appears that one of
the central allegations is that loan proceeds guaranteed under
the Commodity Credit Corporation (#CCC') program, or commodities
sold under that program, were diverted by Iraq for military
purchases. This Department, the Department of Agriculture,
various Committees of Congress and the General Accounting Office
(#GAO") have been investigating the possibility of such
diversions. No one has yet established that any such diversion
occurred. But even assuming that foreign entities and private
intermediaries did engage in such a diversion, we have found no
evidence that U.S. government employees knowingly participated in
or facilitated any such diversion, or any other criminal conduct
with respect to the CCC program with Iraq. [fir pp. 8-9, infra.1

Other allegations about noncovered persons relate to conduct
that is simply not criminal in any way. It is not a crime for
the Executive branch to set up a coordination mechanism to handle
Congressional information requests. Nor is it a crime for an
Executive branch agency to raise objections to, or to oppose, an
informal Committee request for information. (fiv pp. 9-11,
infra.] Still other allegations are based on erroneous factual
premises -- such as the suggestion that there were improprieties
in the Department's handling of the investigation of Banca
Nazionale del Lavoro ("BNLI). The factual record is clear that
the Department officials involved in that case acted with
dedication and rectitude, and there is not a shred of evidence
that any Department employee acted improperly. [§n pp. 11-13,
iniza.)

In sum, then, with the exception of two matters noted below,
none of the allegations about noncovered officials warrant
further inquiry. We have found them to be without substance and
are aware of no evidence that would support a criminal
investigation.

Two allegations about noncovered officials referred to in
the Letter were already under investigation by the Department.
These are what the Letter refers to as the 'alteration" of
Commerce Department documents and the alleged 'contradictory'
testimony of certain witnesses at Committee Hearings. The
Independent Counsel Statute does not apply to either of these
ongoing investigations. They are the kind of matters routinely
handled by the Public Integrity Section, and I find no conflict
of interest or any other circumstance that would preclude the
Department from completing these investigations in the normal
course.

As noted, the allegations referred to in the Letter have
been the subject of substantial review by the Department starting
well before receipt of the Letter. Thus, the decision that the

3

70-862 0 - 93 - 7



190

statute is not applicable does not mean that the allegations will
not have been properly reviewed. It means only that no basis has
been shown for treating this matter under the specialized
procedures of the Statute. Those allegations which warrant
further inquiry will continue to be investigated by career
professionals in the Department in the normal course.

If those ongoing investigations produce any information
implicating the Independent Counsel Statute, we will comply with
it fully. Moreover, if any Members have any information which
they believe we have overlooked or failed to consider in reaching
our decision, we request that they provide it to us promptly. In
contrast to the Letter, any such submission should identify with
particularity: (1) what crimes are alleged to have been
committed, (2) who is alleged to have committed them, and (3)
what specific factual information supports the allegation.

Discussion

As a general matter, it is the responsibility of the
Department of Justice to investigate and prosecute all
allegations of criminal conduct by any person subject to the
jurisdiction of the United States, including allegations of
wrongdoing by government officials. The Department has a long
record of vigorously investigating and prosecuting government
officials who commit crimes against the United States. Indeed,
the Public Integrity Section in the Criminal Division was set up
expressly for this purpose, and it has a track record that is
above reproach. 2

The Independent Counsel Statute does not supplant -- nor was
it ever intended to supplant -- the Department's general
responsibility to investigate allegations of criminal wrongdoing
within the government. Rather, the Statute is designed to apply
to certain exceptional cases. Accordingly, the Statute's
specialized procedures are triggered in two specifically defined
circumstances -- one mandatory and one discretionary.

The mandatory provision, 28 U.S.C. 591(a), requires the
Attorney General to apply the procedures of the Statute if and
when he receives specific information from a credible source
sufficient to warrant a criminal investigation of a 'covered
person.' 'Covered persons' are a small group of the most senior
officials in the Executive Branch who are specifically listed in
the Statute, including the President, Vice President, Members of

2The Department prosecuted over 1200 federal officials and
employees -- including Department of Justice officials -- for
public integrity violations in just the last two years for which
final figures are available.
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the Cabinet, senior White House staff, senior Department of
Justice officials, and certain other senior government and
campaign officials.

The discretionary provision of the Statute, 28 U.S.C.
591(c), authorizes, but does not require, the Attorney General to
proceed under the Statute if: (i) he receives specific
information from a credible source sufficient to warrant a
criminal investigation of someone other than a covered person;
and (ii) he determines that an investigation or prosecution of
that person by the Attorney General or other officer of the
Department "may result in a personal, financial or political
conflict of interest., Even if the Attorney General finds a
conflict of interest under this prong of the Statute, he need not
invoke the Statute. Instead, the investigation may be handled by
a Department official who has no 'personal, financial or
political conflict of interest,' or a non-statutory special
counsel may be appointed who would be part of the Department and
who would exercise the powers of the Attorney General for
purposes of the investigation.

3

The threshold requirement for triggering the Statute under
either the mandatory or the discretionary provision is the
receipt of specific information from a credible source sufficient
to constitute grounds to investigate whether some person --
covered or not -- has committed a federal crime. This
requirement of specificity is an important safeguard against
abuse under the Statute. The legislative materials strongly
emphasize the need for 'specific factual support,' and 'facts'
indicating a crime, such as particular dates and places -- as
opposed to a "generalized allegation of wrongdoing.'4 The Senate

3 It has been suggested by some that any allegation of
wrongdoing involving Executive branch employees, even those who
are not 'covered persons', automatically creates a 'political
conflict' and mandates the appointment of an Independent Counsel.
That suggestion is completely without merit. It is contradicted
by the Statute itself -- there would be no point in having the
Statute designate a category of very senior officials as 'covered
persons' if an allegation of wrongdoing against any government
official required appointment of an Independent Counsel. It is
also contradicted by the longstanding and now routine practice of
the Justice Department investigating and prosecuting government
officials below the 'covered person' level.

4H.R. Rep. No. 95-1307, 95th Cong., 2d Sess. (1977) at 6
n.14; S. Rep. No. 95-170, 95th Cong., 1st Sass. at 52 (1977),
reorinted in [1978) U.S. Code Cong. & Ad. News 4216, 4268; S.
Rep. No. 97-496, 97th Cong., 2d Sess. at 12, reprinted in (1982]
U.S. Code Cong. & Ad. News 3537, 3548; see also Nathan v. Smith,
737 F.2d 1069, 1074 (D.C. Cir. 1984) (Davis, J., concurring).
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Report accompanying the 1983 amendments provides an example of
what would constitute specific evidence: (I]f a credible source
informs the Department of Justice that a named, covered official
took money on a given date, in a given place, and provides facts
which indicate that it may have been a bribe this information
should trigger a preliminary investigation."

Measured against these requirements of the Statute, the
Letter is clearly deficient. The Letter contains no specific
information (credible or not) concerning crimes by AnM person,
let alone any 'covered' person. Indeed, the Letter does not even
contain any specific allegation (let alone information)
concerning any crime alleged to have been committed by any
person, covered or otherwise. In contrast to the example of
specificity set forth in the Senate Report, which specified the
individual, time and place of the receipt of money and evidence
that it was a bribe, the Letter amounts to no more than an
unsupported assertion that some unnamed person may have violated
one of a number of listed statutes. For that reason, alone, the
Letter does not constitute grounds to proceed under the Statute.

6

Nevertheless, the Department has carefully considered the
allegations in the Letter, the record of the Hearings, and other
relevant information in our possession. Because these

5S. Rep. No. 97-496, 97th Cong., 2d Sess. at 12, reprinted
In [1982] U.S. Code Cong. & Ad. News 3537, 3548.

6In this respect, the Letter stands in sharp contrast to
several previous Congressional submissions requesting appointment
of an Independent Counsel. For example, the request for the
appointment of an Independent Counsel to investigate former
Housing and Urban Development Secretary Pierce identified
specific testimony that was alleged to be perjurious and
identified the contradictory evidence, and also set forth
detailed allegations of the mismanagement techniques allegedly
employed by Secretary Pierce. The letter requesting an
Independent Counsel to investigate former Deputy chief of Staff
Deaver specified the individual the Members believed should be
investigated, and specified four precise matters of alleged
conflict of interest. The letter requesting appointment of an
Independent Counsel to investigate assistance to the Contras
specifically named individuals the Members believed should be
investigated, described a specific incident which might
constitute a violation of law, and referenced a staff report
which provided additional details on alleged violations. While
the letter requesting an Independent Counsel to investigate
alleged misconduct by the Department of Justice in withholding
EPA documents from Congress did not specifically name any
individuals, it enumerated narrow acts of conduct alleged to be
illegal, and was accompanied by a 1,284 page Committee report.

6
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allegations had previously been in the public domain, even prior
to the Letter, those allegations which warranted further inquiry
were already the subject of ongoing review, and, where
appropriate, investigation by the Department. In addition,
further investigation has been conducted by career prosecutors in
the Public Integrity Section and by the FBI.

Our review was conducted by career prosecutors in the Public
Integrity Section who had no prior involvement in any aspect of
the BNL matter. Their work was reviewed by a number of career
prosecutors in the Criminal Division.

In addition, consistent with past practice, a senior
prosecutor from outside of Main Justice was asked to review
allegations involving the Criminal Division's role in the BNL
case. In this case, Michael Chertoff, the U.S. Attorney for New
Jersey, a career prosecutor with no prior involvement in the BNL
matter, reviewed all allegations relating to the Criminal
Division's handling of the BNL case.

Both Public Integrity's review and Mr. Chertoff's review,
were fter reviewed by George Terwilliger, Deputy Attorney
Generalf, a career prosecutor; and Ira Raphaelson, Counselor to
the Attorney General, a career prosecutor and former head of the
public integrity division in the U.S. Attorney's office in
Chicago.

Without exception, every prosecutor reviewing this matter at
every level of the Department is of the view that the criteria
for invoking the Statute are not present here.

Based on our review, I have concluded that the criteria for
invoking the Statute have not been met. Specifically, as to the
mandatory provision of the Statute, I have concluded that there
is no specific and credible information that a "covered persons
committed a crime. As to the discretionary provision of the
Statute, I have concluded that, for most of the allegations
relating to noncovered government officials, there is no specific
and credible information that any crime was committed. In two
discrete matters where further inquiry as to noncovered officials
is warranted, I find that there is no "personal, financial or
political conflict of interest" which would preclude the
Department from investigating and, if appropriate, prosecuting
the individuals involved. These matters were under investigation
by the Department prior to receipt of the Letter, and there is no
reason to believe that the Department cannot continue to fully
and fairly investigate them. As to those allegations relating to
private parties (involving alleged irregularities in the CCC
program and alleged export control violations) these also remain
under investigation by the Department, and I find that there is
no "personal, financial or political conflict of interest" that
would preclude continued investigation by the Department.

7
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The Report analyses in detail all of the allegations we
could identify from the Letter, the Rearings and other reported
statements of which v are aware.

For purposes of this letter, I vill only summarize our
reactions to three central categories of allegations, namely: (1)
that unnamed officials "illegally assisted the regime of Saddam
Hussein"; (2) that unnamed officials attempted "to conceal
information about potential criminal activity from Congress"; and
(3) that the Department of Justice acted improperly in its BNL
investigation.

1. Allegations that Unnamed Officials "Illegally Assisted"
IM

The Letter refers vaguely to "activities by both current and
former officials to illegally assist the regime of Saddam
Hussein." Although the Letter does not specify who allegedly
illegally assisted Hussein, or what form the illegal assistance
allegedly took, based on the Hearings this allegation appears to
refer to allegations that loan proceeds guaranteed under the CCC
program, or commodities sold under that program, were diverted by
Iraq for military purchases.

hile the possibility of diversions has been investigated by
the Departments of Justice and Agriculture, various Committees of
Congress and the GAO, no one has yet established that any such
diversion occurred. But even assuming that foreign entities and
private intermediaries did engage in such a diversion, we have
found no evidence that U.S. government employees knowingly
participated in or facilitated any such diversion, or any other
criminal conduct with respect to the CCC program with Iraq.

The evidence indicates that, in late 1989, as concerns about
possible irregularities in the CCC program grew, Department of
Agriculture and other government officials decided to
conditionally continue with FY 1990 credits for Iraq while, at
the same time, continuing to investigate allegations of
irregularities and attempting to ascertain the nature and extent
of possible official Iraqi involvement in any such
irregularities. Pending the results of that further
investigation, the Department of Agriculture divided the CCC
credits into trenches for greater control. We have no
information that any aspect of that decision was criminal.

Some public statements by certain Members of Congress seem
to be based on the premise that it was somehow a crime for the
government officials not to immediately and completely terminate
the CCC program in the face of allegations and some emerging
evidence of irregularities in that program.

8
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It is unclear whether the Letter reflects such a view, but
to the extent that it does, it is baseless. When faced with
possible evidence of irregularities in a particular program, the
decision whether to terminate the program completely or to take
lesser steps to police the program pending further investigation,
is entirely a policy and management decision. While the wisdom
of that decision can be debated, the fact that it was not
criminal cannot. It is no more a crime for Executive branch
officials to continue to operate a program in the face of some
evidence of irregularities than it is for Members of Congress to
urge continued operation of the program in the face of such
evidence (as happened here). A policy decision not to
immediately terminate the CCC program based on the information
available to officials at the time simply does not constitute a
crime.

The Department is continuing to actively investigate the
alleged improprieties in the CCC program. To the extent that,
contrary to the evidence to date, that investigation reveals any
evidence of participation by U.S. government officials, we will
take all appropriate action, including any appropriate action
under the Statute. [fir Report at 21-24.]

2. Allecations Related to the Alleaed CoveruD or
Obstruction of Conaressional Investiaations

Again, the Letter sets forth no specific conduct alleged to
be criminal, simply asserting that there was an 'attempt to
conceal information .'. . (and] otherwise mislead[] and
obstruct[] Congress.' Judging from the Hearings, the allegations
fall into three basic groups: (i) the alleged use of
&formalized' procedures for screening or rebuffing Congressional
requests for information'; (ii) alleged withholding of witnesses
and information from Congress; and (iii) alleged false statements
by various individuals.

The first category of allegations -- involving formalized
procedures allegedly for withholding information from Congress --
simply do not allege crises. Where, as here, requests for
information are made to a number of different agencies it is not
improper -- and certainly not illegal -- for those agencies to
coordinate their responses. Indeed, the Executive Order on
classified information and other publicly available Executive
branch policies and procedures require such coordination to
ensure that legitimate interests of the various agencies in
protecting classified or other confidential information are
served, and that consideration can be given to asserting
applicable privileges. It is surprising that Members of the
Committee would allege that there is something improper about
this kind of coordination when, in the course of recent
investigations, we have been told that House rules require that
all subpoenas -- even those directed to individual members -- be

9
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served on one central person, the House Counsel, to allow for
coordination by the House and possible assertions of privilege.
(s Report at 94-97.]

Similarly, as to the second group of allegations --
involving the alleged withholding of documents and witnesses from
Congress -- there is nothing illegal in the Executive branch
objecting to or opposing informal Congressional requests for
information. Negotiations between the branches over the scope of
such informal and even formal requests are commonplace. There is
nothing illegal about the Executive branch objecting to the
production of documents or witnesses based on concerns about the
scope and reasonableness of the request, potentially applicable
privileges, or other interests. Actions such as these have been
an established -- and perfectly legal -- aspect of our government
from its inception, and they are no more a crime than were the
efforts by various Members of the House to limit the scope of the
Department's document subpoenas in the House Bank matter. If
Congress disagrees with the position taken by the Executive
branch with respect to any documents, it has ample tools at its
disposal to challenge that action. [Z= Report at 93-94.]

As to the third category -- the alleged false statements --
only one 'covered person' is alleged to have made any false
statements. As explained in the Report, his statements simply
are not false. (m Report at 14-21.] The other alleged
'contradictory' statements do not involve 'covered persons'.
Certain allegations involving noncovered officials are under
investigation by the Department. These are the kinds of
allegations that are routinely investigated by the Public
Integrity Section and there is no conflict of interest that
precludes their handling these matters in the normal course.
(Ag Report at 24-25.]

Substantial attention has been focused on the alleged
'alteration' by Under Secretary Kloske (a noncovered person) of a
Commerce Department document generated in response to a
Subcommittee request for information relating to license
applications for exports of dual use goods to Iraq from 1985 to
1990. That allegation is under investigation by the Public
Integrity Section at the specific request of the Chairman of the
Subcommittee involved. While the investigation is ongoing, the
investigation to date would not support any suggestion that this
incident was part of some larger effort to 'coverup'. Rather,
the evidence, to date, indicates that no official above Mr.
Kloske had any involvement in the decision to make the changes in
question; that the 'alteration' was a change in a shorthand
description which he believed created an inaccurate perception in
its original form; that he made the change only after consulting
with the technical experts involved; that other information
remaining in the document conveyed the key information about the
items in question; and that the change was to a description in a
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draft, rather than an alteration of a pre-existing record. [EM
Report at 26-31.]

There is no reason to believe that the Public Integrity
Section of the Criminal Division cannot fully investigate and, if
appropriate, prosecute those allegations varranting further
review as it has with many similar allegations in the past.

3. Allegations Concerning the DeDartment's Handling of the
BNL Matter

Again, the letter provides no specifics explaining what
crimes may have been committed, or by whom, instead simply
asserting that there were "irregularities in the Department's
handling of a host of investigations." Indeed, it is not
entirely clear if the allegations concerning the Department's
handling of the BNL investigation are meant to allege crimes, or
to suggest that we should conclude that the assertion of these
allegations somehow precludes the Department from investigating
the other matters alleged in the lAtter. We conclude that they
do neither because there was no wrongdoing in the Department's
handling of the BNL matter. As detailed in the Report, the
handling of the BNL investigation by the Department was entirely
proper. [See Report at 32-87.]

The evidence shows that the BNL investigation was initiated
by the Atlanta U.S. Attorney's office. As part of standard
Department practice given the complex nature of the investigation
and Atlanta's desire for assistance in certain international
aspects of the investigation, the Criminal Division became
involved in reviewing and assisting in that investigation. The
record is clear that that review was initiated by career
prosecutors pursuant to standard practice, and was in no way
politically directed.

The Criminal Division career prosecutors raised issues and
concerns that required more work to be done before the indictment
was returned. The record is clear that these decisions were made
by career prosecutors exercising their best professional
judgment. Their sole desire was to strengthen and expand the
case, not delay or limit it, and any suggestion to the contrary
is unfounded and unfair. It is particularly ironic that two of
the major sources of the alleged "delay' were the successful
efforts by career prosecutors in Main Justice and Atlanta to
ensure the prosecution of wrongdoing by Iraqis and to complete
investigation of the possible involvement of BNL Rome in the
scheme -- precisely the two points that certain Members have
alleged were "covered up'.

I am especially troubled by the fact that certain Members
would repeat scurrilous charges against career prosecutors which
are based on blatantly false "facts", notwithstanding that those
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'facts' have been conclusively refuted in the Hearing record
itself. For example, much emphasis has been given to statements
by Judge Marvin H. Shoob suggesting the need for an Independent
Counsel. Almost without exception, however, the 'facts' cited by
Judge Shoob to explain his conclusion have been shown to be
incorrect.

Contrary to allegations repeated in the Hearing record, the
plea agreement entered by defendant Paul Drogoul was exactly the
one offered by the lead prosecutor (who, far from being excluded
from the negotiations was in charge of them) two weeks before the
plea (not the weekend before it); the other Assistant United
States Attorney involved was not sent down from Main Justice; the
prosecutors repeatedly stated on the record that Mr. Drogoul was
free to make whatever statement he wanted; the record is clear
that Drogoul had never prepared the 'lengthy statement' Judge
Shoob believed was being withheld; and the sentence calculated
under the Sentencing Guidelines, which govern this case, is
exactly the same for the 60 counts to which Drogoul pled as it
would have been had be been convicted of all 347 counts. (ee
Report at 53-61.]

The allegation that the Department somehow tried to silence
Drogoul is completely unfounded. Rather, the record is clear
that the Atlanta prosecutors consistently sought his cooperation,
that Drogoul offered a plea including no cooperation which was
rejected by the prosecutors, that he finally capitulated and
agreed to a plea requiring cooperation, and that the plea
agreement includes extraordinary provisions to ensure that any
and all information Drogoul provides can be made public by the
Government, the Court or Drogoul.

Similarly, the allegations that the indictment ultimately
returned was 'smaller' than that initially contemplated, and that
the 'Federal attorney in Atlanta wag instructed from on high in
D.C. to postpone and delay' are both demonstrably wrong, as the
Hearing record shows. The Report shows, in detail, the lack of
merit to the myriad other allegations concerning the Department's
handling of the BNL matter which have been recklessly repeated
without regard for the facts, including, for example, the absurd
and slanderous charge, apparently seriously made, that a career
prosecutor secretly carried a large magnet into a government
office to erase information on a computer tape.

While, as in any complex investigation, there were
disagreements among the prosecutors involved, these represent
honest differences among career professionals and they raise no
question of criminal conduct. It simply is not a crime for the
Department's Headquarters components like the Criminal Division
to assist in and review investigations and prosecutions being
conducted by U.S. Attorneys offices in the field. Indeed, that
is one of the primary functions of the Headquarters components
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and, far from being a crime, such review is an important check-
and-balance for the American people, to ensure that the law is
being fairly and uniformly applied. Nor is it an lirregularity"
for disagreements to arise among prosecutors working on a case as
to the timing of various steps, assessments of the evidence,
theories to be pursued, witnesses to be interviewed and the
countless other matters that make a successful investigation.
Indeed, the existence of at least some disagreements among the
professional prosecutors and investigators working on a case is
the norm, not the exception, especially in large, complex
investigations. It is not a crime.

. What is especially disturbing about this attack on the
Department is that it strikes at the very core of our daily work.
Every day, prosecutors handling thousands of cases make tens of
thousands of decisions concerning investigative and other steps
which may 'delay" the indictment of a particular case. Often
these decisions are the subject of debate among fellow
prosecutors and between prosecutors and their supervisors. This
debate, though professionally motivated, is sometimes heated.
The result is increased quality in our work and in the level of
protection afforded citizens who may be affected by our work. If
a proscutor is to be subjected to a criminal investigation by an
Independent Counsel simply because someone asserts that such
debates were evidence of obstruction of justice, our ability to
enforce the law would be seriously impaired and important
safeguards built into our criminal justice system would be lost.
The potential chilling effect on the healthy debate which
regularly occurs in our work is unthinkable.

Conclusion

As noted at the outset, nothing in the Letter, the Hearings,
or any other source of which we are aware, suggests the need to
proceed under the Independent Counsel Statute. While it might be
expedient to appoint an Independent Counsel anyway, or to delay
the decision by conducting a redundant 'preliminary
investigation' under the Statute, doing so would be an abdication
of my responsibility to enforce the law. The allegations have
been and are being properly investigated, and it is clear that
the criteria for invoking the Statute are not present. It would
be as improper to apply the Independent Counsel Statute where the
statutory basis does not exist as it would be to fail to apply
the Statute if the statutory conditions were present.

As I also noted at the outset, certain allegations against
noncovered persons remain under investigation by the Department.
I reiterate my request that if any Members have any specific
information of possible criminal conduct by Executive branch
officials or anyone else they provide it to the Department
promptly. Such information should specify what crimes are
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alleged to have been committed and by whom, and what specific
information supports the allegation.

Should we receive any information in the course of our
ongoing investigations, from Congress, or from any other source,
that implicates the Independent Counsel Statute we will continue
to comply fully with its terms.

We have treated the Letter very seriously. Dedicated
professionals in the Department have spent countless hours trying
to make sense of the vague and conclusory allegations it
contains. We have found those allegations to be hollow. What is
especially troubling here is that the Letter was largely premised
on Ifacts' which are untrue and which were established on the
record to be untrue at and before the Hearings. Nevertheless
they were repeated in the Letter.

Repeated and unjustified attacks on the integrity of the
Department tear down the institution and undermine our ability to
advance justice. As Attorney General, I believe strongly that we
cannot allow the criminal process to be used as a political
weapon or for partisan purposes.

The accompanying Report comprehensively addresses the
allegations contained in the Letter and at the Hearings. I hope
we can now get on with conducting the Nation's business in a
productive and professional manner.

Sincerely,

William P. Barr
Attorney General
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Proposed Federal Abortion Legislation

T he proposed legislation would enact a federal statutory regim e o f  abortion regulation that 
leaves the States with substantially less regulatory authority than they have under R o e  v. 
Wade or Planned Parenthood v. Casey.

The proposed legislation would represent a doubtful exercise o f C ongress' pow er to  enforce the 
Fourteenth Am endm ent and would rest on a questionable link to  C ongress' pow er to regulate 
interstate com m erce.

July 1, 1992

Le t t e r  f o r  t h e  C h a i r m a n  

C o m m i t t e e  o n  La b o r  a n d  H u m a n  Re s o u r c e s  

U.S. Se n a t e

This letter presents the views of the Department of Justice concerning the 
amended versions of the Freedom of Choice Act of 1991, introduced as 
companion bills H.R. 25 and S. 25 (collectively “the bill”). The Department 
strongly opposes enactment of this legislation. The recent amendment intro
duced by Senator Mitchell, making minor changes to the bill, fails to confront 
the bill’s most serious flaws. For the reasons below, if the bill were pre
sented to the President, I and the President’s other senior advisors would 
recommend that he veto this legislation.

The review bill would still prohibit States from enacting reasonable regu
latory restrictions on abortions clearly permitted under Roe v. Wade and its 
progeny. It would also represent a doubtful exercise of Congress’ power 
under the Fourteenth Amendment and would rest on a questionable link to 
Congress’ power to regulate interstate commerce.

I. The Revised Bill

The bill is described by its sponsors as a “codification” of much of the 
complex regime of abortion legislation erected by the Supreme Court since 
its 1973 decision in Roe v. Wade, 410 U.S. 113 (1973). The bill as revised 
expressly states its purpose to be “to achieve the same limitations as pro
vided, as a constitutional matter, under the strict scrutiny standard of review 
enunciated in Roe v. Wade and applied in subsequent cases from 1973 to 
1988.” Section 2(b). Because of its sweeping language, however, the bill
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would enact a federal statutory regime of abortion regulation that leaves the 
states with substantially less regulatory authority than under Roe or the Su
preme Court’s decision earlier this week in Planned Parenthood v. Casey, 
505 U.S. 833 (1992).

The essence o f the bill remains substantially unchanged: “[a] State . . . 
may not restrict the freedom of a woman to choose whether or not to termi
nate a pregnancy before fetal viability,” and after viability the State may not 
restrict abortion if the abortion “is necessary to preserve the life or health of 
the woman.” Section 3(a)(1) and (2).

The revised bill would thus still allow abortions for any reason, even sex 
selection, before the fetus becomes “viable.” With no definition or stan
dards for viability, it appears that the bill could leave that determination to 
the person performing the abortion. Thus a single health care professional’s 
judgment that a particular fetus was not “viable” would be conclusive and 
binding on the state, whether or not the fetus satisfied other objective crite
ria of “viability” such as a test for weight. It is not even clear that the 
professional judgment must be rendered by a medical doctor.

Even after fetal viability, with no standards for determining what consti
tutes the “health of the woman” justifying an abortion, the revised bill would 
still go well beyond merely “codifying” Roe. As we have explained in 
earlier statements and testimony, we believe that the term “health” in section 
3(a)(2) would likely be construed broadly. See Doe v. Bolton, 410 U.S. 179 
(1973). The Court there noted that the medical judgment must be made in 
light o f all factors, including “emotional, psychological, [and] familial” fac
tors. Id. at 192. It is likely, therefore, that even after viability an abortion 
performed for any reason that a medical professional (who, again, appar
ently need not be a licensed physician) deemed “relevant to the well-being” 
of the woman, id., would probably be protected under the bill as “necessary 
to preserve the life or health of the woman.” Section 3(a)(2).

The revised bill purports to address a few of the concerns the Department 
has raised previously. These changes, however, do not fully meet the 
Department’s concerns on the issues they address, and leave many more 
serious flaws unaddressed.

For example, the revised bill allows some degree of parental participation 
in the decision of a minor to undergo an abortion. However, it provides 6nly 
that the state could require the minor to “involve” the parent in the decision. 
Section 3(b)(3). The term “involve” is left undefined. It is troubling that 
the bill’s authors chose an inherently vague term over more definite words 
such as “notify” and “consent.” It is simply unclear whether the bill would 
exclude parental consent requirements. The bill could thus be read to invali
date laws in the twenty-one states that require some form of parental consent, 
including the Pennsylvania abortion statute upheld this week by the Su
preme Court in Casey.

So read, the bill would go well beyond Roe and later cases. In Bellotti v. 
Baird, 443 U.S. 622, 647 (1979), for example, a plurality of the Court ruled



that a parental consent requirement for abortions by minors would be consti
tutional if it contained a judicial bypass provision. And in Planned Parenthood 
Association v. Ashcroft, 462 U.S. 476, 493-94 (1983), the Court upheld an
other parental consent provision with a judicial bypass. The bill could be 
read to overrule these cases to the extent they permitted such consent provi
sions. The bill would not, therefore, codify Roe as “applied in subsequent 
cases from 1973 to 1988,” as it claims to do. Section 2(b).

Although the revised bill would permit States to protect the rights of 
unwilling individuals to refrain from performing abortions, the bill does not 
permit institutions to refuse to perform abortions. Thus, a hospital whose 
board or sponsoring organization was opposed to abortions could neverthe
less be held liable for refusing to perform them. Indeed, the bill could now 
be read to require institutions to hire willing individuals in order to provide 
abortion services. Similarly, although the Senate bill has been amended to 
allow a state to refuse to pay for abortions, section 3(b)(2), nothing in that 
provision or any other part of the bill appears to permit a state to deny the 
use of a state facility to a woman who was willing to pay for the abortion. 
The bill might even be construed to require the states to provide state facili
ties for abortions where private facilities are unavailable.

Further, the revised bill contains no exception for informed consent and 
waiting periods. State laws requiring that factual information concerning 
the nature of the abortion procedure and available alternatives be made avail
able to a woman twenty-four or forty-eight hours prior to an abortion would 
thus be invalidated. Thirty-two states currently have such laws. The pur
pose of such provisions is typically to ensure that the woman’s decision to 
abort is free, reflective and informed. That state purpose would be illegiti
mate under the bill.

II. Congressional Authority

The bill has been significantly revised to address the Congress’ power to 
adopt it. The bill asserts that Congress has the authority to enact the bill 
under both the Commerce Clause (Article I, Section 8) and Section 5 of the 
Fourteenth Amendment of the Constitution. See section 2(a)(4). We con
tinue to doubt whether Congress has authority to enact this legislation on the 
proffered grounds.

In commenting on earlier versions of this legislation, we criticized the 
suggested reliance on Congress’ power under Section 5 of the Fourteenth 
Amendment, arguing that the Section 5 authority does not extend to fixing 
the content of the amendment’s substantive provisions. We are therefore 
pleased that the bill now acknowledges that “Congress may not by legisla
tion create constitutional rights” and purports to create only “statutory rights.” 
Section 2(a)(3).

Having recognized that Congress may not create constitutional rights or
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alter their content, the bill’s drafters have now sought to assert a connection 
between recognized constitutional rights and the statutory right to abortion 
that the bill would adopt. That assertion, however, is unpersuasive.

For example, the bill suggests that the statutory rights it creates would 
protect “liberty.” Section 2(a)(4). The Fourteenth Amendment, however, 
prohibits only certain deprivations of liberty, for instance those that have no 
rational relationship with a legitimate state interest; were it to prohibit all 
deprivations of liberty, it would forbid an enormous range of laws including 
laws against homicide. Thus, to say that a proposed federal statute prevents 
the states from restricting liberty in general is to say almost nothing about 
whether the federal statute in any way implements the commands of the 
Fourteenth Amendment. The bill also asserts that state restrictions on abor
tion interfere with women’s exercise of constitutional rights unrelated to 
abortion. Section 2(a)(2)(D). The bill does not say what these other rights 
are, so it is impossible to tell how it would keep the states from interfering 
with them.

As we have noted with respect to earlier versions of this legislation, Con
gress’ power under the Commerce Clause has been held to be quite broad. It 
is likely that Congress could enact some legislation concerning abortion 
pursuant to that power. The arguments now put forward to support this 
legislation under the Commerce Clause, however, are still troublesome. For 
example, the bill finds that restrictions on abortion “burden interstate com
merce by forcing women to travel from States in which legal barriers render 
contraception or abortion unavailable or unsafe to other States or foreign 
nations.” Section 2(a)(2)(A)(ii). We fail to see how any increased interstate 
travel resulting from diverse state laws regulating abortion would constitute 
a burden on commerce. Moreover, the argument that travel from one juris
diction to another justifies a single national abortion law on commerce 
grounds proves too much, for it could justify uniform federal laws on any 
subject, which is inconsistent with the notion of the federal government as a 
government of limited powers.

Finally, in our view Congress’ intervention in this area would usurp a 
field o f legislation traditionally reserved to the states. As must be obvious 
from the public reaction this week to the Supreme Court’s Casey decision, 
the policy choices in this area are difficult and national consensus is elusive. 
The political outcomes of fifty distinct state processes would be far more 
likely to represent the genuine diversity of views that exists on this subject 
than would a uniform federal code entrenching a more restrictive regime 
than that of Roe and Casey. Observance of federalism is thus particularly 
desirable with respect to abortion regulation.

In keeping with the President’s position that “[a]s a nation, we must 
protect the unborn,” Message to the House of Representatives Returning 
Without Approval the District of Columbia Appropriations Act, 1990, 2 Pub. 
Papers of George Bush 1563 (Nov. 20, 1989), and for the reasons explained 
above, the Department of Justice opposes the enactment of the bill, and if
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the bill were presented to the President in its current form, I and the President’s 
other senior advisors would recommend a veto.

Sincerely,

WILLIAM P. BARR 
Attorney General
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OVERSIGHT OF THE DEPARTMENT OF
JUSTICE

TUESDAY, JUNE 30, 1992

U.S. SENATE,
COMMITrEE ON THE JUDICIARY,

Washington, DC.
The committee met, pursuant to notice, at 2:13 p.m., in room

SD-226, Dirksen Senate Office Building, Hon. Joseph R. Biden, Jr.
(chairman of the committee) presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Heflin, Simon, Kohl, Thurmond, Hatch, Grassley, Specter, and
Brown.

OPENING STATEMENT OF CHAIRMAN BIDEN
The CHAIRMAN. The committee will come to order.
Welcome, General. The committee is very fortunate to have At-

torney General William Barr for the purpose of conducting our reg-
ular oversight hearing on the Department of Justice. Because the
Attorney General's time is limited, we will not have opening state-
ments, but before we start I have a few words about the purpose
of the hearings.

Under Attorney General Barr, I believe the Justice Department
and this committee have worked to form a positive working rela-
tionship within the limits of a divided Government. While our dif-
ferences remain and are sometimes substantial, there are dif-
ferences of principles among women and men of good purpose, and
that is how I view the differences with the Attorney General.

Regular and serious oversight of the Department of Justice is an
essential part of the working relationship between the committee
and the Department, and an important responsibility of this com-
mittee. Questions about the policy, administration, and prosecu-
tions undertaken by the Department must be asked, as well as an-
swered.

These questions go to whether our fight against violent crime is
being properly directed and whether the battle against white-collar
crime is being waged with vigor. They go to the Department's role
in protecting our civil liberties and in enforcing our civil rights
laws, and they go to whether the Department's budget is adequate
in some areas or perhaps excessive in others.

Mr. Attorney General, I know that my colleagues and I have
many such questions relating to the areas I have mentioned, and
possibly others. It is my hope that these questions and your an-
swers will not be motivated by a spirit of partisanship, but instead
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by a dedication to a frank exchange about the direction and future
of the Department of Justice.

Some of what is occurring under your tenure is very constructive,
and still some of it concerns me. Hopefully, though, working to-
gether with open discussions like today and the many you and I

ave had both in public hearings and private discussions, we can
make further improvements at the Department and you can tell us
how we can best help you make those improvements. We are here
not only to ask questions, but to listen, and stand ready to attempt
to help in any way we can.

AnId will say it again, at the risk of costing you further damage
to your reputation, it has truly been a pleasure to work with you
as Attorney General. I am almost afraid to tell the younger people
in the audience how many Attorneys General I have been here for.
There have been many more Attorneys General than Presidents
over the last five Presidents, and I can say without reservation, of
all of the Attorneys General with whom I have had the pleasure
of working, none have I had more cooperation and greater respect
for.

I sincerely appreciate you for a number of reasons, but one most
important that I wish to say. Whatever you say, you do; whatever
you promise, you deliver on; and whatever you find yourself at odds
with me on, you tell me straight up. For that, I am very grateful.
To most people, they would think that was the ordinary course in
which women and men conduct affairs, but in Washington that has
been more the exception than the rule in my limited experience of
the last 19 years.

Now, I will turn to a man whose experience far exceeds, whose
judgment exceeds all of ours, and whose power, I think, probably
as no limits in the Senate. Senator Thurmond.
Senator THURMOND. I am wondering what you are up to today.

[Laughter.)
Mr. Chairman, I presume from your complimentary remarks

about Attorney General Barr, too, that you are going to go along
with his crime bill.

The CHAIRMAN. Well, maybe he will have something to say about
that before the day is over.

OPENING STATEMENT OF SENATOR THURMOND
Senator THURMOND. Mr. Chairman, today we gather to hear tes-

timony from the Attorney General of the United States, William
Barr. This oversight hearing will focus on various initiatives being
undertaken by the Department of Justice, as well as the progress
being made by the Department in a number of areas, including
crime, drug trafficking, and financial institution fraud.

At the outset, I want to commend Attorney General Barr for his
leadership as our Nation's senior law enforcement official and for
his unyielding commitment to justice. General Barr has received
much praise during his tenure and has garnered much respect
from both sides of the aisle for his competency and tireless efforts.

Mr. Chairman, the Bush administration has recognized that one
of the most serious domestic issues is our violent crime problem.
In an effort to enhance the Federal Government's law enforcement
effort, President Bush's fiscal )ear 1993 budget requests $11.2 bil-
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lion for the Department of Justice. This figure is over $1.7 billion
greater than what Congress appropriated for fiscal year 1991.

While some in Congress have been willing to authorize additional
Federal resources-initiatives which the Department and I sup-
port-it should be noted that the Congress cut the President's law
enforcement budget by over $300 million last year. I firmly believe
that we should keep this in mind during our discussions here
today.

As we all know, the Congress is currently deadlocked over pas-
sage of omnibus anticrime legislation. Discussions have been un-
dertaken between Attorney General Barr, Senator Biden, and my-
self in an effort to get the Congress to pass a tough crime bill. This
hearing should shed some light on what Congress must do if it
truly wants a tough crime bill which President Bush can sign.

Mr. Chairman, while violent crime has been a major focus of the
Department of Justice, it also continues to prosecute white-collar
criminals. Convictions for financial institution fraud cases have in-
creased dramatically. In addition, the FBI has enhanced its efforts
in the area of health care fraud, a priority if our Nation is to truly
reform its health care system.

In closing, through innovative efforts such as -Operation-Weed-
and Seed, a multiagency approach to combating violent crime and
drug use in high-crime neighborhoods, the Department has made
it a priority to assist State and local communities. Enhanced FBI
initiatives against street gangs, a strong forfeiture program, and
continuedgrants to State and local law enforcement agencies are
growing. These are just a few of the many ways General Barr has
implemented this administration's policies.

Despite the importance of this assistance, Congress must con-
tinue to bear in mind that the Department has Federal responsibil-
ities which must be addressed. At a time when resources are lim-
ited, we must balance the interests of local assistance with Federal
priorities. This hearing should prove valuable as Congress and the
administration try to strike this important balance to further the
Department's commitment to justice.

For these reasons, I welcome Attorney General Barr here today
and look forward to his testimony.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you.
General, welcome.

STATEMENT OF HON. WILLIAM P. BARR, ATTORNEY GENERAL,
U.S. DEPARTMENT OF JUSTICE

Attorney General BARR. Thank you very much, Mr. Chairman. It
has been 7 months since my last appearance before this committee
for my confirmation hearings, and Ivery much appreciate the cour-
tesy, the support, and the cooperative relationship that we have
had with you, Mr. Chairman, Senator Thurmond, and each of the
members of this committee. I want to say that the comments that
you had about the working relationship that we have and that we
share with members of this committee is completely reciprocated
both by me and by the Department as a whole.

Now, I would like to have my prepared statement entered in the
record, and I won't-



The CHAIRMAN. Without objection, it will be.
Attorney General BARR. I won't read the entire thing, but there

are just a few points that I would like to emphasize.
At my confirmation hearing, I think, in response to a question

from Senator Thurmond, I identified four main areas of concern for
me--the area of violent crime, the prosecution of the drug war, the
vigorous enforcement of civil rights, and the effective prosecution
of financial fraud and white-collar fraud. Also, I think, largely in
response to questions from Senator DeConcini, I stated my commit-
ment to strengthen INS and to maintain the integrity of our immi-
gration laws. And so I would just like to briefly summarize a num-
er of the initiatives that we have been pursuing over-the past 7

months in pursuit of these goals.
In the area of violent crime, we recognize that the principal re-

sponsibility for combating violent crime really is vested in the
States and should remain there. However, we think that aggressive
Federal involvement can play a useful role in combating violent
crime, and I think that the Federal Government has to lean for-
ward as much as possible to work with State and local law enforce-
ment to try to have as much of an impact as we can, and we must
exercise leadership for law enforcement generally in the area of

-,-----,violent crime.
So to this end, we have increasingly targeted gangs and felons

who use firearms and violent drug trafficking organizations be-
cause these are areas where I think there is a legitimate nexus
with Federal enforcement interests-the Federal firearms laws, the
Federal drug laws, and the organized crime laws.

Now, we found that tough Federal firearms statutes, drug stat-
utes, and RICO statutes can help local law enforcement in combat-
ing these violent street gangs who are responsible for a large part
of the level of violence that we see today, and the remarkable suc-
cess in Philadelphia with our pilot violent traffickers project and
the FAST initiative-38 gangs wiped out and 600 Federal convic-
tions-have convinced us to expand this strategy of Federal and
local cooperation.

So, shortly after becoming Attorney General, we shifted 300 FBI
agents from foreign counterintelligence to violent crime and
antigang squads. We have set up joint task forces with ATF, and
now we are setting up similar violent crime gang task forces in 39
cities. We are working with ATF to establish a national gang anal-
ysis center. We have reassigned DEA agents from Washington-25
DEA agents--to the field to work on drug-related homicide cases.
In the wake of the Los Angeles riots, we recently assigned 50 more
FBI agents to violent crime antigang squads in California, and we
have added 150 new INS criminal investigators to focus on crimi-
nal aliens involved in violent street crime.

With these stepped-up resources and the growing cooperation
with State and local law enforcement, I believe we will see a steady
stream of results in the near future. Just this past Sunday, we saw
an example of what can be done. It was an ATF case in Detroit
which resulted in dozens of arrests against a street gang in that
city.

Another program I would like to mention 'is our Project
Triggerlock, which was started last April 1991. Here we were using



the Federal firearms statutes to target chronic offenders with a his-
tory of prior crimes, particularly firearms offenses, and to use these
tough Federal firearms statutes to obtain stiff penalties against
these individuals and incapacitate them.

I am happy to say that as of May 1, nearly 7,000 defendants
have been charged with Federal firearms violations, and our con-
viction rate is running at 96 percent. This more than doubles the
prior rate of prosecutions for firearms offenses by the Federal Gov-
ernment.

Turning to the issue of the drug war and our actions on the drug
front, as you know, it is the inner city that is the hardest hit by
drug trafficking, and that is one of the reasons, Mr. Chairman, why
our Weed and Seed initiative, we believe, is very important.

This year has seen a dramatic expansion of the Weed and Seed
concept. As you know, this strategy is designed to revitalize com-
munities by targeting high-crime neighborhoods and housing devel-
opments with efforts to weed out violent offenders, drug traffickers,
gang members, and then to seed these high-crime areas with com-
prehensive social and economic revitalization programs.

Over the past 4 months, the pilot phase of Weed and Seed was
expanded to 16 additional demonstration sites, and the response
from community groups, the private sector, and State and local offi-
cials has been overwhelmingly positive. As you know, the adminis-
tration is seeking $500 million in fiscal year 1993 to provide really
mostly the seed component of the Weed and Seed Program, and we
wouldurge the committee to support this important initiative.

As you can see from my prepared statement, we have had suc-
cesses in our civil rights enforcement. One area, in particular, that
I have been pursuing has been the fair housing area, where we
have hired testers, and we are now starting to see the fruits of that
program in our enforcement actions.

At my direction, John Dunne has been working with other regu-
latory agencies in the area of mortgage discrimination, and expect
in the near future to see some tangible results from that coopera-
tion both in terms of providing some guidelines and suggestions for
improving the industry's performance, but also in the enforcement
area.

With regard to my fourth priority, in the white-collar crime area
I think we have continued to experience unprecedented success
both in financial institutions and in other areas. One area of par-
ticular concern to me, as you know, has been the health care fraud
area, where we have provided some additional resources.

I just came from an FBI press conference where they unveiled a
2-year investigation, the largest investigation of the health care in-
dustry ever carried out involving activity in 50 cities. Today, over
100 people will be arrested throughout the Nation, hundreds of sei-
zures being made, as part of our ongoing effort to eradicate fraud
from the health care industry.

Finally, I would like to mention what we are doing in the area
of immigration. In order to effectively enforce and implement the
Nation's immigration laws, we have added to INS this year 300
new Border Patrol officers. As of June 12, 241 trainees have been
hired, and 71 officers are already trained and working on the bor-
der.
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We also are hiring 200 additional criminal investigators to com-
bat illegal immigration and violent crime by criminal aliens; the
creation of a national criminal alien tracking center and the hiring
of over 700 additional INS workers to improve services to legal im-
migrants and travelers. In addition, $5 million from the Depart-
ment's asset forfeiture fund has been used to purchase new light-
ing, sensors, vehicles, and other interdiction equipment. Last week
in Los Angeles, I announced further steps designed to facilitate
identification and deportation of criminal aliens.

That will complete my statement, and as I say, I refer the com-
mittee to the complete text of it for some of the other details of our
activities. Thank you, Mr. Chairman.

[The prepared statement of Mr. Barr follows:]
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Thank you, Mr. Chairman.

It has been seven months now since I appeared before this

distinguished Committee during my confirmation hearings. I

appreciate the courtesy and support I have received from you,

Mr. Chairman, and Senator Thurmond, and from the other members of

this Committee.

As you will recall, Mr. Chairman, during my confirmation

hearings -- in response to a question from Senator Thurmond -- I

laid out my top priorities for the Department of Justice during my

tenure as Attorney General.

I noted that in one sense it is somewhat misleading to talk

about priorities at the Department because there is such a wide

range of issues that we must continually address. I also explained

that my general priority was to foster and build upon the

professionalism and integrity of the Department itself.

In addition to these general comments, I listed four main

areas of concern. The first was the fight against violent crime,

and closely related to that was the continuation of the vigorous

prosecution of the war on drugs. Third was aggressive enforcement

of civil-rights laws. And the fourth priority was effective

prosecution of financial fraud and white-collar crime. I also

stated my commitment to strengthening INS and maintaining the

integrity of our immigration laws.

Today, I would like to offer a very brief summary of some of

our initiatives over the last seven months in pursuit of these

goals, as well as some of our accomplishments so far.

The Department has carried out several major initiatives

designed to fight violent crime. Although the problem of violent

crime is primarily the responsibility of state and local law

enforcement, aggressive federal involvement is a vital part of this

struggle. Longstanding priorities in federal law enforcement, such



as organized crime, must be maintained, as our decade-long string

of successes against LCN leaders including John Gotti clearly

reveals. But I believe very strongly that the federal government

must "lean in' as much as possible to make a substantial impact

against violent crime and we must exercise leadership for all of

law enforcement. To this end we have increasingly targeted gangs,

felons who use firearms, and violent- drug-trafficking

organizations.

We have found that tough federal firearms statutes, drug

statutes and RICO statutes can greatly help local law enforcement

to combat violent street gangs. The remarkable success in

Philadelphia with our pilot Violent Traffickers Project and

"F.A.S.T." initiative (Federal Alternative to State Trials) -- 38

gangs wiped out; 600 federal convictions -- convinced me to expand

this strategy of federal and local cooperation. The changing world

situation allowed me to shift 300 FBI agents from foreign counter-

intelligence to work on violent-gang squads and anti-gang task

forces with agents from BATF. The FBI agents have been assigned to

39 cities across the country to augment the work of the 1,600 FBI

agents already assigned to violent crime. This represents one of

the largest re-allocations of resources in FBI history. The Bureau

is also working jointly with BATF in setting up a new National Gang

Analysis Center. I also shifted 25 DEA agents from Washington

headquarters to drug-related homicide task forces in the field.

Furthermore, in the wake of the L.A. riots, I recently assigned 50

FBI agents to violent gang squads in California. Finally, I have

added 150 new INS criminal investigators to focus on criminal

aliens involved in violent street gangs.

With these stepped-up resources and rapidly growing

cooperation between federal and state prosecutors (we recently

concluded the first national conference for federal and state

prosecutors on anti-gang enforcement)., we should see a steady

stream of results. The dozens of arrests on Sunday of a violent
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street gang in Detroit are an excellent example of where our new

efforts are heading.

In our crackdown on felons who use firearms, we have continued

our "Project Triggerlock," which began in April of 1991. This

initiative targets repeat offenders who use or carry guns. We

confiscate their weapons, and put the chronic offenders behind bars

under stiff federal mandatory sentences. Under -Triggerlock,° the

average sentence received by an Armed Career Criminal is eighteen

years. As of May 1, nearly 7,000 defendants have been charged with

federal firearms violations. Our conviction rate is running at

96%.

From February through April, the United States Marshals

Service conducted one of the most successful criminal manhunts in

the history of federal law enforcement: Operation Gunsmoke.

Working closely with federal, state and local law enforcement

agencies, the U.S. Marshals focused on violent repeat offenders who

used firearms. They tracked down and arrested over 3,300 violent

fugitives in 14 cities across the nation. Many were convicted

murderers, and many were armed at the time of arrest.

As you know, Mr. Chairman, the presence of these repeat

violent criminals on the streets is largely due to the lack of

adequate prison space on the state level. The reality of

.revolving door" justice undermines any serious fight against

violent crime. More violent criminals on the street inevitably

means more crime. That is why the President and Congress have m.:

increased federal prison capacity a top priority. In the lat

three years, as part of its $2.8 billion expansion program, th,

Bureau of Prisons has activated nearly 17,000 additional beds. In

the next five years, this program will create space for 42,000

additional inmates.

Also in April of this year, we sponsored a national summit for

federal, state and local corrections officials specifically to

examine the problem of prison capacity and the effective handling

of violent offenders.



Finally, Mr. Chairman, with regard to federal leadership in

the fight against violent crime, we have been closely examining the

various criminal justice systems to identify the most effective

penalties and procedures. In the very near future, we plan to

release a comprehensive Violent Crime Report detailing what needs

to be done at all levels of government to combat violent crime.

Because the serious problem of drug abuse in this country is

inseparable from violent crime, our attack on violent crime has had

a major impact on drug trafficking. Our ongoing offensive against

violent street gangs engaged in the drug trade has completely

eradicated entire gangs in cities such as Philadelphia, Chicago,

Boston, Detroit and Washington, D.C. In prosecuting the war on

drugs, we have fought successfully against these violent

traffickers. Furthermore, the conviction of General Manuel Noriega

demonstrates that no drug kingpin is above the law. Laws passed by

Congress in the 1980's have given us a law enforcement

infrastructure that continues to yield thousands of arrests and

record seizures of drugs, money, assets and processing facilities.

Of course, it is the inner city that is hardest hit by drug

trafficking. And that is one reason, Mr. Chairman, why our Weed

and Seed initiative is so important. This year has seen a dramatic

expansion of Weed and Seed. As you know, the Weed and Seed

strategy is designed to revitalize communities by targeting high

crime neighborhoods and housing developments with efforts to 'weed

out' violent criminals, illegal gang activity, drug trafficking and

related violence, and then "seed' these formerly crime-saturated

neighborhoods with comprehensive social and economic revitalization

programs. Over the past four months, the pilot phase of Weed and

Seed was expanded to sixteen additional demonstration sites. The

response from community groups, the private sector, and state and

local officials has been overwhelmingly positive.

As you know, Mr. Chairman, the Administration is seeking $500

million in FY 1993 for Weed and Seed. This request is tied to the
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passage of enterprise zone legislation which is vital to the

economic growth of urban communities.

In the civil rights area, we have seen a record number of

cases brought and defendants charged. From FY 1989 through FY

1991, the Department has prosecuted more racial violence cases than

in the previous twelve years put together. Virtually all

defendants charged have been convicted or have pled guilty. In

response to the problem of police brutality, in the past three

years, the Department has brought charges against 123 law

enforcement officers alleging official misconduct and abuse.

With the amendment to the Fair Housing Act that became

effective in 1989, the Department of Justice has been able to file

almost ten times as many fair-housing lawsuits per year as were

possible before 1989. While I was serving as Acting Attorney

General, I announced plans to aggressively attack housing

discrimination by employing the Department's own testers. That

testing program is now underway, and has already borne fruit.

Furthermore, we will soon announce the filing and simultaneous

settling of a major lawsuit involving discrimination in public

housing to remedy racial and national-origin discrimination.

I have also directed Assistant Attorney General John Dunne in

the Civil Rights Division to study the complex problem of mortgage

discrimination. Soon we will suggest specific changes to improve

racial and ethnic fairness in the mortgage underwriting process

and, with the cooperation of the appropriate regulatory agencies,

we will conduct more detailed investigations of specific lending

institutions.

We have also sought to counter the disturbing rise in anti-

Semitic activity, both in housing practices and in society at

large. In the Airmont case, we are attempting to overthrow zoning

laws allegedly designed to keep Orthodox Jews out of a community in

New York. More recently, we convicted eight members of hate groups

who desecrated a synagogue in Nashville, Tennessee. We have also



convicted numerous 'skinheads" for a variety of anti-Semitic

crimes.

Mr. Chairman, with regard to my fourth priority of white-

collar crime and fraud in financial institutions, we have continued

to experience unprecedented success. Having over 1,600 FBI Special

Agents and prosecuting attorneys dedicated to financial institution

fraud, the Department has prosecuted more than 3,100 defendants in

major financial institution fraud cases over the past 2 1/2 years.

More than 1,000 of these defendants have been prosecuted in

connection with major Savings and Loan cases, and more than three-

fourths of those convicted have gone to jail.

In the BCCI matter, there have been a number of positive

developments since my confirmation testimony. After our special

task force returned a comprehensive indictment in December 1991,

the Bank of Credit and Commerce International agreed to plead

guilty to federal and state charges of conspiracy to commit

racketeering and fraud. BCCI agreed not only to forfeit all of its

assets in the UniLed States -- worth approximately $550 million,

making it the largest forfeiture in history -- but also to

cooperate fully with ongoing investigations of individuals. On

January 24, 1992, the Court accepted the guilty plea and ordered

the $550 million forfeiture. District Courts in both Washington

and New York praised the intra-governmental cooperation and round-

the-clock international negotiations -- led by Deputy Attorney

General George Terwilliger -- that made the settlement possible.

The British Courts recently granted U.S. investigators access to

millions of pages of BCCI documents. Within the past week, the

Department obtained the appointment of a trustee to help sell First

American Bank and sever its ties to BCCI, and requested an

additional forfeiture of $100 million in frozen U.S. assets claimed

by the Ruling Family of Abu Dahbi.

Another major focus in our fight against white collar crime is

health care fraud. Evidence suggests that professional criminals

in the health-care business are looting as much as 15% of



Americans' $800 billion health-care costs. In February, I

announced the reassignment of 50 FBI agents from counter-

intelligence work to investigations of health-care fraud. Less

than an hour ago, I announced that FBI agents and other law

enforcement officers are now making multiple arrests and seizing

assets in more than 50 cities, as part of operation Goldpill, the

nation's most extensive investigation of health care fraud to date.

Finally, let me mention what we have been doing in the area of

immigration. In order to effectively enforce and implement the

nation's immigration laws, I have directed the Immigration and

Naturalization Service to hire 300 new Border Patrol Officers. As

of June 12, 241 trainees have been hired, and 71 officers are

already trained and working on the border. I also ordered the

hiring of 200 additional criminal investigators to combat illegal

immigration and violent crime by criminal aliens, the creation of

a National Criminal Alien Tracking Center, and the hiring of over

700 additional INS workers to improve services to legal immigrants

and travelers. In addition, $5 million from the Department's Asset

Forfeiture Fund has been used to purchase new lighting, sensors,

vehicles and other interdiction equipment. Last week in Los

Angeles I announced a series of initiatives designed to facilitate

the identification and deportation of criminal aliens.

Mr. Chairman, when I was sworn-in as Attorney General, I

stated that it was an honor for me to work with the career

employees at the Department who have always demonstrated in my

experience the highest level of professionalism and devotion. My

experience in the last seven months has clearly reaffirmed that

view. I am proud of what the Department has accomplished and

enthusiastic about the possibilities for the future. It remains my

goal to leave the Department of Justice a more effective and more

professional institution.

Once again, I would like to express my appreciation to the

committee for its support.

Thank you for your courtesy and your time.
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The CHAIRMAN. Thank you, General. General, since my friend
from South Carolina exhorted me to support "the Attorney Gen-
eral's crime bill," if you would, why don't you tell the committee
what you see the status of our discussions on the crime bill to be?

Attorney General BARR. Well, Mr. Chairman, as you know, there
are significant differences between the administration's crime bill
and the conference report crime bill. In our view, the conference re-
port took the weakest of the various provisions that had been en-
acted by either House and combined them in a bill that we think
is a step backward in many respects for law enforcement.

The principal areas of contentions have been over differences in
the Federal death penalty provision; differences over the exclusion-
ary rule, the good-faith exception to the exclusionary rule. There
have been serious differences on the issue of habeas corpus reform.
I would say that those have been the three principal areas of dis-
agreement.

You and I and Senator Thurmond and our staffs have had dis-
cussions to see if we could bridge our differences, and I think those
have been very productive exchange. I think we all recognize,
however, that there are a number of other players in this and we
also have to bring the House into it and see what would be possible
to accomplish by way of compromise legislation in the House.

The CHAIRMAN. Well, General, it is true, you and I have been
talking fnr some time about the possibility of compromise. I, too,
am hopeful that it is possible. As you know, I have been meeting
with and talking to my colleagues and counterparts in the House,
and they, too, have reached the point where they believe that it is
worth us exploring the possibility of a compromise.

So, speaking for myself, not for you or for anyone else, I am of
the view, as long as there is a realistic and legitimate hope that
we can reach a compromise, the biggest sticking point, at least as
it is on the Hill, relates to habeas corpus. I expect that may be the
biggest sticking point in any potential compromise between me and
my counterparts in the House-the "Democrats" who support the
conference report-and the administration.

I am hopeful that there is, based on my discussions with you and
with our counterparts in the House, some reason for optimism. So
I just want you to know, to say publicly what I have told you pri-
vately, I have indicated to the majority leader and the leaders in
the House that it is my view that we should pursue the possibility
of a compromise, and that in the meantime, at least in terms of
any initiative from me or the Democratic leadership, that should be
temporarily placed on hold until I got back to them to tell them I
thought there was no possibility of a compromise.

I am not speaking in terms of binding anyone up here, nor am
I by any implication binding you or the administration, but I hope
we will pursue the outlines of the compromise--and they are only
outlines-that we have over the weeks discussed. It is my hope
that we can, up here-it is not on your watch-but up here, we can
diminish the political rhetoric and find out whether we can get
down to brass tacks and produce for the American people and for
the police agencies of this country a solid crime bill that the Presi-
dent could sign and we can support. So I am committed to pursue
that.



Again, I want to make it clear, as you said, there are stumbling
blocks all along the way. There are some divisions up here within
parties, between parties, within institutions, between institutions,
and I don't know for a fact, but I wouldn't be surprised if there
were similar divisions in the administration. But I am confident we
can overcome it, and I just hope the rhetoric up here doesn't get
out of hand before we have a chance to finally explore whether that
can be done.

On that score, there have been a number of encouraging signs,
or at least a few encouraging signs with regard to law enforcement
and local law enforcement. One of the few encouraging signs in the
last several months of debate over crime legislation in the Senate
is a newly found bipartisan support for State and local law enforce-
ment that did not exist over the last year up here, and it seems
to now.

About 1 year ago, in May 1992, the then Attorney General,
Thornburgh, in a similar hearing wrote the committee to oppose
several of the anticrime initiatives that I and other Senators had
put together-programs strongly supported by law enforcement
throughout the Nation. Among the programs officially opposed by
the Justice Department then were an increase for the drug enforce-
ment grants to $1 billion, $100 million for antigang programs, edu-
cation and scholarships for in-service police officers, and many
other specifics.

However, just months ago when Senator Gramm and others of
our distinguished colleagues offered a new "Republican crime bill,"
virtually all of these programs which had been opposed by then At-
torney General Thornburgh were included in the so-called Repub-
lican crime bill. The total aid for State and local law enforcement
in the Gramm, or Gramm-Thurmond, or Republican crime bill tops
$3 billion.

So let me ask you if the administration and the Justice Depart-
ment now support the programs to deliver aid to the front lines of
the drug and crime fight in line with the specific recommendations
made in the crime bill introduced last year and now virtually the
identical provisions on State and local law enforcement in the
crime bill introduced by the Republicans this year. Are you at lib-
erty to answer that question?

Attorney General BARR. Well, I would say that if we had a bill
that had strong, substantive provisions as far as we were con-
cerned, far be it from the Department of Justice to interpose an ob-
jection because of assistance going to State and local law enforce-
ment.

You are right. State and local law enforcement is stretched very
thin, as is Federal law enforcement right now, and I think there
is a renewed appreciation for the need for more assistance and re-
sources to State and local. I know that you have been making the
point for quite some time of the need for more police. The fact is
that more police can reduce the incidence of crime, and I think the
events in Los Angeles really underscore and have illuminated the
debate and shown the need for more police. In my view, that is one
of the lessons to be learned from it.

But let me suggest three caveats or three concerns I have. No.
1, I am concerned that we don't divert resources from Federal law



enforcement, and it is hard for me to be enthusiastic about increas-
ing authorizations for State and local assistance when at the same
time I am seeing budget committees whack away at Federal law
enforcement. So in one week, we see a budget resolution that basi-
cally freezes Federal resources or cuts the President's law enforce-
ment budget request drastically for the Federal law enforcement
side, and real appropriations dollars, and then have people talk
about increasing the authorization for State and local law enforce-
ment. Obviously, I think we need to have balanced law enforce-
ment in this country, and so I don't think that aid to State and
locals should come at the expense of a strong Federal law enforce-
ment program.

The second caveat I would have is that I think we have to be
careful about not assuming the State and local law enforcement re-
sponsibility here at the Federal level. That responsibility should be
in State government and we should see to it, and I think the people
should see to it, that their Government step up to the plate and
provide the resources locally that are needed.

The CHAIRMAN. On that point, do you suggest that any of the
programs in this new Republican crime bill or the old Democratic
crime bill or conference report do that? Do they supplant the
States' requirements, as you view it?

Attorney General BARR. Well, I think there is room for Federal
stimulation and assistance and demonstration projects and, in cer-
tain circumstances, maybe direct assistance for programs that are
better handled by the State. For example, I think the States have
to invest more in their corrections systems, and that is a State obli-
gation, but that wouldn't stop me from supporting in proper cir-
cumstances some kind of incentive and assistance to certain kinds
of facilities.

And then the third caveat I would have, or concern I would have
is that, in increasing authorization levels, we also think about get-
ting the real dollars there through the appropriations. So those are
the caveats I would raise, but as my predecessor used to say, and
you know, law enforcement at all levels can use more resources
right now, and I would never say no to more resources.

The CHAIRMAN. Well, my time is up, but let me finish this ex-
change. It is true that the President's request for the Justice De-
partment is larger than the congressional appropriations for Jus-
tice last time, and I do not and did not support those cuts. The ma-
jority of the committee did not, and we so wrote to the authorizing
committee.

But we are now into a situation where we seem to have consen-
sus on some very big-ticket items relating to local law enforcement
that had been opposed up to now, for whatever number of reasons,
and it is very important that we know two things as it relates to
the Justice Department and the administration's position.

First, do they support, at least as the-I don't know whether it
has been stated or implied by the Republican authors of the so-
called Republican crime bill, the Gramm bill, the Gramm-Thur-
mond bill-

Senator THURMOND. It is an amendment, the same as the one I
introduced.



The CHAIRMAN. Whatever the appropriate designation is, but I
will refer to it for purposes of this brief discussion as the Repub-
lican crime bill, it has been suggested on the floor that the admin-
istration and the Justice Department now support the specific pro-
grams that are included in that bill which they specificay opposed
when Thornburgh was Attorney General.

So in the context of the Republican crime bill, at least, it is im-
portant to know whether or not the administration supports those
specific programs. And, second, notwithstanding the fact that in re-
gard to the last detailed budget summary there is less offered than
asked for, will the President, along with me and many other Demo-
crats, as well as Republicans, ask for that additional money, sup-
port the request to go after additional money?

I keep hearing from some of my Republican colleagues who
strongly support these increases now that this is "funny money."
Now, I am assuming they are not being cynical and I assume they
mean they support these or they wouldn't offer them, and if they
support them and offer them, we have always found up here we
have been able to find the money. Each year, we have a drug bill.
From the beginning, we have been told we can't find the money,
and we put it different places than you may want it, but we essen-
tially find the same amount of money.

So I want to close this loop here and stop, and if you would rath-
er answer for the record, that is all right as well, but the question
is does the administration now support the specific spending pro-
grams for local law enforcement that have been endorsed by and
are being pushed by the Republican leadership in the Senate in the
so-called Republican crime bill, and if they do, will they join those
Republican sponsors, as well as me and others, in trying to find
that money for purposes of appropriation of that money.

Attorney General BARR. Well, specifically, I would want to
back over each of-if you are asking about each program, I would
want to look at that bill and refresh my recollection as to exactly
where that money is going. But, generally, my impression is that
we could support that on two conditions: One, it is part of a crime
bill that has strong substantive provisions in it, such as habeas and
death penalty, and so forth; and, two, the Federal law enforcement
effort is being adequately funded.

So the corollary to that, or the obverse of that is if Federal law
enforcement is not getting the resources it needs and if we are not
getting a strong crime bill, then I would not favor that.

The CHAIRIAN. Well, then, for the record, would you take a look
at that and answer your own threshold question whether the Re-
publican crime bill does do enough for Federal law enforcement in
order to allow you to be able to support the additional effort that
is being-

Attorney General BARR. Well, I can answer as to the Republican
crime bill. Obviously, the substantive provisions are fine as far as
we are concerned.

The CHAIRMAN. Right, and the next question was, then, whether
or not funding for Federal law enforcement is sufficient.

Attorney General BARR. I am talking about appropriations there.
The CHAIRMAN. Right. Well, appropriations depend a lot, as you

well know, on whether or not we all get in the same tank and fight
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for it, and I guess what you are saying is if the appropriators were
to appropriate the money for local law enforcement and not all t.e
money asked for for Federal law enforcement, then you would not
support those programs. Is that right?

Attorney General BARR. Right.
The CHAIRMAN. OK, that is what I was trying to get. All right,

thank you very much.
Iyiel d to my colleague from South Carolina.
Senator THURMOND. Thank you, Mr. Chairman. Mr. Chairman,

the amendment offered by Senator Gramm, I believe, is the same
legislation which I offered as S. 2305, which was endorsed by the
Ju tice Department and the administration. As I understand it, the
Justice Department was willing to go along with this money if you
could get these tough provisions on habeas corpus and those other
matters that we so badly need. Is that correct?

Attorney General BARR. That is correct.
Senator THURMOND. And so it isn't the fact that the Republicans

have changed their minds. It is a matter of a compromise that if
we can get these tough provisions, we would accept additional
money as a compromise with Senator Biden and those who take his
position. Is that right?

Attorney General BARR. I believe so, and also, I '-hink, recogni-
tion that the violent crime problem is sufficiently serious that if we
can find the resources, these would be appropriate places to direct
them.

The CHAIRMAN. I say to my friend from South Carolina more
cops are more cops, whether or not there is habeas corpus. We ei-
ther need more cops or we don't.

Senator THURMOND. Well, if you have to choose, as I understand
it, you want the tough provisions

Attorney General BARR. That is right.
Senator THURMOND [continuing]. Death penalty, habeas corpus,

and the other positions that we have advocated in this crime bill,
and that is what I have put in this bill, which is the same as the
amendment Senator Gramm has been offering to various bills and
which the administration and Justice had endorsed, and that is
very important.

Now, Mr. Attorney General, on June 16 of this year, former De-
fense Secretary Caspar Weinberger fell victim to the 5/2- ear fish-ing expedition of independent counsel Lawrence Walsh. Tis politi-
cal effort has yielded precious little at an estimated cost of over $31
million.

The independent counsel statute contains no limit on the length
of an investigation or how much can be spent, nor is there any
oversight. Now, some in Congress want to extend the independent
counsel statute before it expires at the end of this year.

Would you mind discussing your views on the independent coun-
sel statute and whether it should be extended, and if so, what
changes should be made?

Attorney General BARR. I will be glad to discuss my views on the
independent counsel statute generally, but I don't want to make
any comments specifically about Walsh and his investigation.

I think that the independent counsel statute in its present form
would have to be Substantially changed for me to support it be-

I



cause I believe that its current framework leads to abuse. I think
you have identified some of the problems with the statute. There
is no accountability, there is no control over resources. I think that
there is a possibility under the statute of people being treated un-
equally, and so I think that some safeguards and changes have to
be made in the statute to address those systemic problems with it.

Senator THURMOND. Mr. Attorney General, President Bush op-
posed this conference report. I oppose it, and I believe you oppose
it. Would you mind stating very briefly why you oppose this con-
ference report?

Attorney General BARR. Well, I think it doesn't have the provi-
sions that we would like to see in the Federal death penalty. It
doesn't provide for the good-faith exception to the exclusionary
rule, and most importantly, and I think the chairman is right, the
principal area of difference has been over habeas corpus.

I think the conference report is a step backward in habeas cor-
pus; in fact, would provide more opportunity for delay. It would, we
think, overrule the Teague case, which we thought was a reason-
able restriction on the abuse of habeas corpus.

So those were the principal concerns we had with the conference
report, and one of the major focal points of discussion really has
been trying to find a version of habeas corpus that would be accept-
able.

Senator THURMOND. As a matter of fact, didn't that report ex-
pand the rights of criminals in some cases?

Attorney General BARR. Yes, not only in the area of habeas cor-
pus, but, for example, it overruled the Fluminante decision.

Senator THURMOND. Which would expand the rights of criminals?
Attorney General BARR. That is right.
Senator THURMOND. I wanted to be sure we all understood that.
Now, Mr. Attorney General, as you know, recent advances in

telecommunications technology threaten to undermine the lawful
court-ordered ability of law enforcement to intercept electronic com-
munications. The Department, through the FBI, is presently work-
ing on draft legislation which seeks to preserve the current ability
of law enforcement, with the assistance of telephone companies, to
intercept specific calls, pursuant to court order, that are in further-
ance of criminal conduct. Unfortunately, this proposal has met
some objection from privacy groups and some telecommunications
companies.

Would you discuss briefly the need for this proposed legislation
and whether privacy rights would be threatened should this pro-
posal become law?

Attorney General BARR. You are correct that electronic surveil-
lance is a critical part of law enforcement. Without our ability to
intercept-pursuant to court order, without our ability to intercept
communications, we would have no chance whatsoever of success-
fully waging the drug war, for example. In many crimes such as
kidnaping, the ability to make electronic surveillance or intercepts
is absolutely critical to solving the case and saving lives.

I think when all is said and done, the American people will want
to preserve for law enforcement the ability to make electronic inter-
ceptions of communications. Because of the advances in technology,
we will at some point reach the stage where law enforcement's abil-



ity to intercept communications will be negated, So we do seek leg-
islation to ensure that companies will continue to be able to pro-
vide information to us pursuant to court order.

Now, I do not see a basis for privacy groups to be concerned
about this because it does not expand our current authority to
intercept communications. We would still have to go to court and
make the same showing that we do now. The interceptions would
be pursuant to court order, as authorized by statute. In fact, the
kind of technology we are talking about would make it less suscep-
tible to abuse and to--this technology would be less susceptible to
use by private parties, for example, seeking to intercept commu-
nications. So I don't think that there are legitimate privacy con-
cerns at work here, unless you tak,: issue with the state of affairs
right now.

Senator THURMOND. Mr. Attorney General, time is moving on. As
briefly as you can, in your prepared statement you noted that en-
hanced crackdown on felons who use firearms and violent repeat
offenders has increased the need for prison space. As you know, the
Federal Bureau of Prisons is in the middle of an aggressive prison
expansion program which has activated another 17,000 additional
beds over the last 3 years. Yet, prison space at the State level con-
tinues to be a major problem.

Recently, you hosted a national summit on corrections which
brought together corrections officials from across the Nation to dis-
cuss this problem. Would you briefly discuss some of the results of
this summit and whether the States have demonstrated a commit-
ment to prison capacity expansion?

Attorney General BARR. I think you are right that one of the crit-
ical issues in the criminal justice system is to ensure that we have
adequate prison space at the State level to incapacitate chronic re-
peat offenders. In my view, one of the reasons we have the crime
rate where it is today is because many States are not providing the
prison capacity, and therefore are releasing chronic offenders back
out onto the streets much too early.

Nationwide, we spend 2.2 percent of the Government budget on
corrections, and in my view there is room for growth there. Some
States are providing adequate prison capacity, in my view, for ex-
ample, California has kept up an adequate prison-building pro-
gram. Texas, which didn't during the 1980's, has now embarked on
a massive prison project; 29 prisons have just been funded and lo-
cated. So I think the States are starting to respond because of the
level of crime.

The prison summit was principally for sharing information and
providing a forum for exchange of ideas on a number of topics rang-
ing from reducing construction costs-and there the Federal Gov-
ernment will be playing more of a clearinghouse role. One of the
things to come out of the summit was the Federal Government's
role as a clearinghouse for prison design and construction to reduce
the per-bed costs.

Another area we examined was reducing the operating costs.
Right now, the average prisoner costs $20,000 a year to house per
year.

Senator TtiURMOND. $20,000 a year, you say?
Attorney General BARR. $20,000 a year.
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Senator THURMOND. Is that Federal or State?
Attorney Generel BARR. That is the national average, and so one

thing we were looking at is controlling those costs and reducing
those costs. For example, some States are now spending $7 per day
per prisoner for health care, which is a lot more than most families
in the United States have spent per member of the family on
health care. And so we are looking at different ways of reducing
those costs and, again, we have set up a clearinghouse for ideas
there.

We have looked at alternative sanctions as a way of taking pris-
oners who really don't have to be in that kind of high-cost
incarcerative surrounding and get them into, hopefully, less costly
sanction programs that provide adequate safety to the community
without tying up valuable prison space.

Those were some of the issues that we examined at the summit.
Senator THURMOND. Mr. Chairman, I believe my time is up.
[Senator Thurmond's questions and Attorney General Barr's an-

swers appear in the appendix.]
The CHAIRMAN. OK, thank you. I had announced some time ago

that when a major witness was here, we would go in order of those
who arrived rather than historically, as we had, with regard to se-
niority. Senator Metzenbaum was for the seniority rule until Sen-
ator Kennedy walked in, and now it doesn't matter, so we are going
to go in order of those who came first. I thank Senator Kennedy
for making my decision easy by agreeing.

Senator DeConcini.

OPENING STATEMENT OF SENATOR DeCONCINI

Senator DECONCINI. Mr. Attorney General, as you know, I have
had a keen interest about the Border Patrol, and you have re-
sponded to some of the suggestions that we reviewed at your con-
fir'riation hearing, having, I think, allocated in the reprogramming
sone 200 border agents. We need a lot more, but I

Attorney General BARR. Three.
Senator DECONCINI. 300, was it? Sorry. I want to tell you that

I am impressed that you did it and that you are looking at those
things. I want to just touch real quickly-we don't have much time,
so if you could just give me some brief answers, if possible. If not,
you can submit them.

The Border Patrol in my State and along the Southwest border
has had recently many incidences of abuse toward the apprehen-
sion of illegal aliens, and sometimes legal aliens; targeting high
school children, for instance, going out and sitting at high schools
and asking questions, and tracking them home and then arresting
the parents. Just last week, a border patrolman was charged with
first-degree murder, shooting sormebody in the back, as I am sure
you are aware. The San Diego chief o police has suggested a citi-
zens review panel.

I am a strong supporter of the Border Patrol, but I think this has
to stop and the Justice Department has to come forward with
something that is going to satisfy the public outcry on this, as well
as to ensure that valid complaints can be addressed. Would you
consider a citizens review panel, and if not, what can you do to at-
tempt to bring this under some control soon?



Attorney General BARR. Senator, I think to the extent there is
a problem there, we are bringing it under control. I think that we
have taken steps over the last few years to improve the training
and the supervision of the Border Patrol. My impression is the
number of incidents is dropping significantly.

Senator DECONCINI. I don't know. If I can interrupt you, Mr. At-
torney General, I don't have the statistics here as to how many in-
cidents there were, but certainly the publicity on them is not drop-
ping. It is substantially increased, and maybe it is because we have
a murder and school children involved. Before that, it was an un-
documented alien coming over and getting beaten up, but it really
doesn't make any difference.

Attorney General BARR. I think you are right, and I think it may
be some of the publicity, but my impression is the incidents are
going down. In fact, I would like to look into that and provide you
that for the record.

Senator DECONCINI. Yes. Would you please? I would like to
know.

But even if that is true, are you satisfied with the training that
is going on with the Border Patrol, that they get enough of this
training and there is enough enforcement and there is an ability
for people to file complaints?

Attorney General BARR. I think there is. In fact, my understand-
ing is that the rate of complaint is one complaint per 17,000 appre-
hensions, which is probably far lower than most police departments
in the country.

Senator DECONCINI. Well, based on my State, Mr. Attorney Gen-
eral, I don't think that is good, whatever the statistical number is,
and I urge you to consider some public input here so there seems
to be some feeling that the public can participate.

The next question, Mr. Attorney General. You were very strong
in indicating support of a Treasury forfeiture fund, and now the
Secretary of the Treasury is on board and indicates that OMB is
on board. Have you changed your position at all on that? Do you
still suport it, as you testified before?

Attorney General BARR. My position on a separate Treasury fund
has been consistent from day one.

Senator DECONCINI. And there has been no change?
Attorney General BARR. Well, no change, except there are two

important principles, I think. One is the rules for another fund
have to be the same so you don't have Federal agencies out there
competing for business, essentially.

Senator DECONCINI. Yes, sir.
Attorney General BARR. And, second, setting up a fund shouldn't

be used as a means of addressing a change in jurisdiction.
Senator DECONCINI. I agree.
Attorney General BARR. We can deal with jurisdictional claims

head-on.
Senator DECONCINI. You said so, Mr. Attorney General. You

said, I have told Treasury that I would support a separate fund for
Treasury if all the rules were the same, and then you go on about
that.

Attorney General BARR. Yes, that is my position.



Senator DECONCINI. I need to turn to Indian gaming, Mr. Attor-
ney General, if I could, and you are aware of this and I have talked
to Mr. Terwilliger at some length. Given the public concern and
confusion that is going on out there, why was it decided that a forc-
ible seizure of the gaming machines in Arizona was necessary,
given the violence that could erupt and given the options of other
court procedures and orderr, and what have you?

It seems to me very difficult to explain 50 law enforcement offi-
cers, the majority of them Federal, swooping down on Indian res-
ervations when, in fact, there is a tremendous history in the U.S.
attorney's office in Arizona of the U.S. attorney declining requests
from the BIA and Indian reservations to prosecute violent crimes
on the reservation. I understand that during a 1-year period, the
U.S. attorney's office in Phoenix declined 147 cases referred to it
by the BIA and tribal law enforcement.

I know that is a lot of questions, but could you tell us, No. 1, why
a restraining order wasn't used? Were you involved in the decision-
making? Can something be done to correct this? And, fourth-I re-
alize that is a lot of questions, but time is so short--why can't a
priority be set?

It seems to me that when 147 violent crimes have been turned
down on the Indian reservation, there is a problem in the Justice
Department when having some electronic bingo games is moe im-
portant than violent crimes on the reservation.

Attorney General BARR. Trying to be brief in responding to those
various questions, the Department is concerned about the problem
of Indian gaming and is under a lot of pressure from across the Na-
tion to do something about it. There is the potential of organized
crime moving into it if it is unregulated. So, in part, I think the
U.S. attorneys feel that they should take some action, and there is
pressure to do so.

Second, I think the action that was taken in Arizona was really
a result of the calculations of the local U.S. attorney, and I don't
believe Washington was involved in

Senator DECONCINI. You had not agreed to that?
Attorney General BARR. I don't think I agreed to that, yes.
Senator DECONCINI. Yes, that you had not?
Attorney General BARR. No, I did not.
Senator DECONCINI. You did not agree to that, OK, fine.
Attorney General BARR. No, I did not approve it.
Senator DECONCINI. You did not approve it?
Attorney General BARR. At least I don't recall approving it.
Senator DECONCINI. I think the record is clear that you as Attor-

ney General or your Washington office had not approved that.
Attorney General BARR. And I believe that the local U.S. attor-

ney felt that using seizure was preferable and less confrontational
than initiating a prosecution.

Senator DECONCINI. A restraining order?
Attorney General BARR. A prosecution, ii criminal prosecution.
Senator DECONCINI. Well, would you agree that that was the

best way to handle it, in retrospect, or would you rather not sec-
ond-guess your U.S. attorney out there? She is a very competent
lady, I must say, and has a longstanding history of tough law en-
forcement which is hard to criticize, but it seems to me there is a



better way to handle it than to swoop down on these reservations,
particularly in light of some of the information I gave you on other
crimes on the reservation.

Attorney General BARR. I don't know enough about the local cir-
cumstances there to second-guess her, and I don't think it would
be fair for me to do so because I was pushing the U.S. attorneys
to do something.

Senator DECONCINI. To enforce the law?
Attorney General BARR. To enforce the law.
Senator DECONCIN. The gaming laws.
Attorney General BARR. However, at least right now I think the

status of it is in a more desirable posture. My understanding is
that forfeiture action is being held in abeyance to give the tribe an
opportunity to negotiate a compact with the State.

Ser.ator DECONCINI. And that is occurring, and there is a court
decision, I think, coming within the next 60 days or something like
that that is kind of an outside parameter of when these compacts
might be entered into.

Attorney General BARR. In terms of crime on the reservation,
that is something that I am particularly concerned about. I have
met with a number of Indian leaders precisely-this was one of the
issues I wanted to discuss with them. I think there is a gap in Fed-
eral enforcement that is largely a resource problem, and that is
that a crime may be committed on an Indian reservation that is se-
rious for that reservation and is a serious crime, but given all the
prosecutorial priorities of a particular office in that tate, it may
not get the attention it should. And because the Indian tribes lack
jurisdiction over felonies, the crime basically goes unpunished, or
it is more often punished as a misdemeanor with a light sentence.

Senator DECONCINI. Don't you think that there is a public image
problem where the Justice Department swoops down on reserva-
tions for gambling and there is a long history of violent crimes that

turned down?
Attorney General BARR. We are looking at ways now of trying to

increase our enforcement against violent crimes on the Indian res-
ervations.

Senator DECONCINI. Would you tell us what you are going to do
when you do it?

Attorney General BARR. Yes, I sure will.
Senator DECONCINI. OK. A last question, Mr. Chairman. I hap-

pen to support extraterritorial jurisdiction in extreme cases, and
this goes to Dr. Machene of the Camarena case. Over the years, I
have written Attorneys General Meese and Thornburgh requesting
that the United States seek extradition of the murderers of agent
Camarena. To this day, I have never had an answer. Can you tell
me, was extradition ever sought of this man from the Mexican Gov-
ernment, and if not, why not?

Lastly, it is my understanding that under the terms of the treaty
with Mexico, had Mexico refused such a request, if it had been
made, it would have been obligated to prosecute the doctor in Mex-
ico. Can you confirm that, and can you tell me whether or not ex-
tradition was ever sought, and if not, why not?

Attorney General BARR. Just on Dr. Machene?
Senator DECONCINI. Yes, sir.



Attorney General BARR. I can't recall right now whether we for-
mally sought extradition. The Mexican position is very firm, and
that is they will not extradite nationals, their own citizens. So
whether or not we formally sought it, I know what the Mexican po-
sition is and it has been longstanding and absolutely, and that is
they are not going to extradite a Mexican national.

Senator DECONCINI. Did they prosecute him?
Attorney General BARR. Machene?
Senator DECONCINI. Yes, sir.
Attorney General BARR. I don't believe so.
Senator DECONCINI. I don't believe so either. But it is very clear

in the treaty that if we do request extradition, they are obligated
to prosecute. It doesn't mean convict, but prosecute.

Even if you know that their position is that they don't extradite
nationals, wouldn't that have been a valid tool in such a heinous
case as Camarena's torture?

Attorney General BARR. I think that if the process worked as it
should and the law enforcement system down there responded as
it should have, that would have been a useful tool to use at the
time.

Senator DECONCINI. Would you mind getting back to the commit-
tee or to the record regarding this subject matter and the questions
I have asked relating to it?

Attorney General BARR. I would be glad to.
[Senator DeConcini's questions and Attorney General Barr's an-

swers appear in the appendix.]
Senator DECONCINI. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator.
Senator Hatch.

OPENING STATEMENT OF SENATOR HATCH
Senator HATCH. Thank you, Mr. Chairman.
General Barr, I would like to just first express my appreciation

for the service you have given thus far as Attorney General. I have
watched what you have done and I think you are doing an excel-
lent job, and I share the opinion of the chairman of this committee
that he expressed earlier. I thought it was a great compliment to
you.

I have a few questions for you regarding the independent counsel
statute. As you know, the statute expires this December and we in
the Congress have to decide whether or not to reauthorize it. Gen-
eral Barr, is there a danger to assigning prosecutors to just one
case with unlimited resources to pursue that case, and how does
that compare with the responsibilities of the average U.S. attorney
who normally would bring indictments and prosecutions?

Attorney General BARR. I think there is a danger to assigning a
prosecutor with an unlimited budget to one case or investigation

ecause I think it results in a loss of perspective by the prosecutor,
as well as ultimately the risk of unequal treatment of individuals.

We would not do that in the Justice Department, and under our
guidelines resources and prosecutorial priorities are something
which a prosecutor should take into account in determining not
only whether to proceed with an investigation, but ultimately
whether to indict a particular individual.



So if you give a prosecutor an unlimited budget and tell him to
go after a particular individual, you could have a situation where
that individual, the target, would be indicated and prosecuted for
activity that another individual would not be, and I think that that
is not something our system should tolerate.

Senator HATCH. Well, I want to get into that. General Barr, Mr.
Walsh has been quoted as saying that when confronted with prob-
able cause, his duty as a special counsel has been to seek an indict-
ment. Would that be the same standard used by the Justice De-
partment prosecutors when they determine whether to seek an in-
dictment?

To go further, does thE. Liepartment have guidelines for determin-
ing whether an indictment should be sought against the target of
an investigation, and do these guidelines apply to independent
counsels?

Attorney General BARR. Well, without discussing Walsh's com-
ment, because, as I say, I don't want to discuss his particular
situation-

Senator HATCH. Sure.
Attorney General BARR [continuing]. My understanding is our de-

cisions to prosecute do not turn solely on whether we believe there
is probable cause. I believe that we have to determine, one, that
we believe that there is probable cause and we believe the person
is guilty. And, second, we have to believe that we have evidence
that probably will result in a guilty verdict.

Third, we take into account other factors that would militate
against proceeding with an indictment, including the person's past
record, the relative seriousness of the offense, whether there is
some administrative mechar.ism that may be sufficiently punitive
under the circumstances rather than a criminal case, and a dif-
ferent law enforcement priorities.

So there are a lot of other factors under Department of Justice
guidelines that go into a decision whether to prosecute, and I think
the most important is the evidence because the worst thing for our
system is to have a prosecutor-the prosecution power is probably
the most-

Senator HATCH. It is the power to destroy.
Attorney General BARR [continuing]. Devastating that we have in

our system.
Senator HATCH. Sure.
Attorney General BARR. It is the power to destroy an individual

and, in m view, it should not be exercised solely upon the subjec-
tive belief of a prosecutor, an individual person. The reason we
have evidence is because-that is objective. We don't try and convict
people based on subjective belief. We do it based on evidence, and
that is why we require our prosecutors to have evidence before they
go ahead.

Senator HATCH. So there is a different standard. General Barr,
if the Department notifies an individual that he or she is the sub-
ject or a target of a grand jury investigation and that person be-
leves that he or she may be indicted, what steps can that person's
lawyer take to appeal to prosecutors not to indict?

Specifically, can not that person's lawyer go to the section chief
of the U.S. attorney's office, to the first assistant U.S. attorney, to



the U.S. attorney, and then, if it is that important a case, to the
head of the Criminal Division in Washington, and really, ulti-
mately, to the Office of the Attorney General itself? In this way,
a variety of prosecutors with different backgrounds, different expe-
riences and perspectives, can bring their wisdom and their judg-
ment to the matter.

By contrast, when an independent counsel informs a person that
he or she is the subject or a target of an investigation, what re-
course does that person have if discussions with the independent
counsel are unsuccessful? Have I outlined it fairly?

Attorney General BARR. I think that outlines it fairly accurately.
In the Department, whether there is an appeal or not by a poten-
tial indictee, there are a number of levels of review, and frequently
review back in Washington, for example, by the Criminal Division
in certain types of cases.

But, certainly, a target has the ability to go up the chain of com-
mand, as you have just outlined, so that different people have a
chance to look at the case and ensure that it is not an abuse and
that the evidence is there and that justice is ultimately being
served. That same recourse does not exist within the independent
counsel statute, obviously.

Senator HATCH. Well, General Barr, I bring to your attention an
article from the Legal Times dated June 22, 1992. In that article,
special counsel, Mr. Walsh, admitted that he had moved back to
Oklahoma City and that Craig Gillen is running the office. He said,
and I quote, "I rarely make a suggestion."

Now, the independent counsel statute reads in pertinent part
that the court

* * * shall appoint as independent counsel an individual who has appropriate ex-
perience and who will conduct the investigation and any prosecution in a prompt,
responsible, and cost-effective manner. The court shall seek to appoint as independ-
ent counsel an individual who will serve to the extent necessary to complete the in-
vestigation and any prosecution without undue delay.

Do you believe that Mr. Walsh's apparent delegation of authority
to Mr. Gillen is consistent with that statute?

Attorney General BARR. I really want to punt on that one be-
cause I don't want to comment specifically on Mr. Walsh.

Senator HATCH. Well, I will be frank to tell you I don't think it
is, and I don't believe you really believe it is either.

Let me ask you a specific question. Again, you may not want to
answer it, but, General Barr, as you may know, Mr. Walsh has
charged in his indictment that former Secretary Weinberger made
a false statement when he told a congressional investigator in a
deposition that he could "not recall" whether the Saudis had helped
finance the contras.

Now, as I understand it-I am not so interested in you comment-
ing about the specifics in the Weinberger case, but as I understand
it, is it not the Department's policy to refrain from bringing an in-
dictment for making false statements when the statements at issue
are to the effect that, "I cannot recall," or, "I do not remember"?
Isn't that generally the rule of the Department?

Attorney General BARR. We don't have an absolute rule against
tha1 , but that is a very difficult kind of perjury to prove.



Senator HATCH. Do you know of any case where you have actu-
ally brought an indictment when they say they couldn't recall or
"I don't remember"?

Attorney General BARR. I can't remember a case, but I am sure
there have been cases, but I think we would require substantial
evidence of state of mind in that kind of case.

Senator HATCH. Wel, similarly, Mr. Walsh has charged in his in-
dictment that Mr. Weinberger perjured himself when he testified
to the select committee that he had "no memory" of the Israeli re-
quest to be resupplied with Hawk missiles to replace those shipped
to Iran.

Now, as I understand it, the Department would not indict some-
one for perjury for making a statement that he had "no memory"
of a given fact. Wouidn't that be generally the rule?

Attorney General BARR. I think what I just said is my under-
standing of the rule. We don't have an absolute rule against it. I
mean, there are cases, I am sure, where someone has gone into the
grand jury or what have you and just said, I don't know, I don't

ow, I don't know, I don't know, I don't remember, and there is
strong evidence--

Senator HATCH. Sure, but that is clearly not this case.
Attorney General BARR [continuing]. There is strong evidence

that the person must know to overcome that, including, for exam-
ple, contemporaneous statements to others that would show state
of mind that the person did remember, in fact.

Senator HATCH. But as a general rule, the Department recog.
nizes people might not remember all the facts and all of the mat-
ters that come up in a busy person's life, especially somebody like
the Secretary of Defense?

Attorney General BARR. That is correct.
Senator HATCH. OK. Now, General Barr, as I understand it, the

Department's U.S. Attorney's Manual warns against the prosecu-
tion of defendants who have received immunity for their congres-
sional testimony. As we know, this did not deter Mr. Walsh from
proceeding with the prosecution of Colonel North and Admiral
Poindexter, and the court of appeals subsequently overturned the
North conviction.

Now, can you give us the Department's rationale for discouraging
its prosecutors from pursuing defendants who have received immu-
nity for their congressional testimony? And in light of the Depart-
ment's guidelines, are you aware whether Mr. Walsh was advised
by the Department that he should not seek any indictments that
he subsequently brought?

Attorney General BARR. Well, just stating generally our castigar
policy without discussing Walsh specifically, I think under our
guidelines specific approval is required to go forward with a case
that involves the grant of congressional immunity. I think the At-
torney General has to approve that, as a matter of fact. I am not
sure on that. I don't believe that Judge Walsh sought our approval
on that because I don't think he views himself-and probably
under the statute shouldn't be checking with us, but I don't think
he did.

I think the rationale for our policy on immunity cases is probably
twofold: One, the -great difficulty in pursuing those cases and en-
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suring that the compelled statement somehow has not tainted the
proceeding, and therefore undermined the privilege against self-in-
crimination; and, two, so that we would not have a chilling effect
on the full and robust testimony under a grant of immunity in
some other body; in this case, on the Hill. I think those are prob-
ably the bases for our policy of carefully considering and reviewing
a castigar case.

Senator HATCH. Well, my time is up, but let me just ask this one
last question just for the record. General Barr, how much money
has been spent on independent counsels since this statute came
into existence, and specifically, in particular, how much has Mr.
Walsh spent thus far directly, and I am not counting all the indi-
rect costs? If you would care to give those, I would be happy, too.

Attorney General BARR. I think Walsh's investigation is about
$30 million, maybe $29 to $30 million, direct costs.

Senator HATCH. That doesn't include the indirect costs, then?
Attorney General BARR. I believe his indirect costs to the depart-

ment-for example, FBI resources and Treasury resources-may be
in the neighborhood of another $9 or $10 million. So, roughly
speaking, I think the investigation has probably cost $40 million,
in that range.

Senator HATCH. And that is just counting the indirect costs of
the Department, not other departments as well?

Attorney General BARR. I think Department of Justice and
Treasury, I believe.

Senator HATCH. So you are saying Department of Justice and
Treasury and special counsel costs, direct and indirect, have been
approaching $39 or $40 million?

Attorney General BARR. I think in that range, yes.
Senator HATCH. Well, I have a number of other questions I will

submit in writing. Thank you for your candor.
The CHAIRMAN. Senator Metzenbaum.

OPENING STATEMENT OF SENATOR METZENBAUM

Senator METZENBAUM. General Barr, I am happy to see you here
this afternoon. I am concerned, General, that Vice President
Quayle's Competitiveness Council is preventing Federal agencies
from properly implementing laws passed by Congress. That concern
was reinforced last Thursday when the Environmental Protection
Agency issued its final rule on the 1990 Clean Air Act's permit pro-
gram.

The permit program, as you know, is the heart of the law. It re-
quires factories to obtain a permit which limits the amount of pol-
lution they can release into local communities. Congress intended
that the public be actively involved in the permitting process so
that local residents would have a say in deciding how much smog
and other pollutants could be released into their communities. That
is a critical quality of life issue and the public needs to be involved.

Unfortunately, the new regulation issued by EPA contains a
massive loophole known as the minor permits amendment that was
demanded by Vice President Quayle's Competitiveness Council.
Frankly, I am concerned about the role that the Justice Depart-
ment played in the development of this loophole.



The minor permits amendment allows polluters, without any ad-
vanced public notice, to exceed the pollution limits laid out in their
permits by up to 245 tons. Under this new rule, polluters can re-
vise their permits simply by sending a letter to the State pollution
control agency which says that they are going to exceed their lim-
its. The State then has 90 days to reject the increase, and there
is no requirement that the public be involved in the decision. The
rule allows the polluter to exceed the permit limits while the appli-
cation for revision is pending.

Allowing polluters to revise their permits without public notice is
contrary to both the purpose and the language of the act. The draft
rules initially sent to the White House by EPA in early 1991 re-
quired public notification and public hearings before any factory
could exceed its pollution levels in its permit.

However, in the spring of 1991, Vice President Quayle's Council
on Competitiveness attacked the public notice requirement and
sought to have the provision dropped from the regulations. In Au-
gust, the EPA general counsel properly issued a memo which stat-
ed that it would be illegal to eliminate public review. The Comp-
troller General joined the EPA general counsel. He also wrote a
memo which stated that any permit revision process "must provide,
at a minimum, opportunities for the public to participate in a pub-
lic comment period."

Both the New York Times and the Washington Post have re-
ported that your own lawyers in the Justice Department supported
EPA's view that the law required public notice of permit revision.
However, the Quayle Council continued to pressure EPA to issue
a rule that would allow polluters to revise their permits without
public notice.

Last month, President Bush resolved the dispute by siding with
the Quayle Council, -ut only after receiving assurances that it
would be legal to drop the public notice requirement. Press ac-
counts indicate that EPA Administrator Riley actually refused to
issue the new regulation until the Justice Department provided a
formal legal opinion supporting its legality. The legal opinion was
forwarded to Mr. Riley 10 days after the President made his deci-
sion.

Now, General Barr, experts at the EPA, the Comptroller General,
and even lawyers within your Department all took the position that
the law required public notice of permit revisions. Why didn't you
heed their views instead of coming out with a legal opinion to con-
form to the wishes of the politically motivated Quayle Council?

Attorney General BARR. I think there are two issues. One, it is
a very complicated question of law and statutory interpretation, I
think, and, as I recall, there were two questions. One is, to amend
under the minor permit amendment process, do you have to give
notice to EPA and the States? That is one issue, and then the other
issue was do you need public hearings. Is that consistent with your
understanding?

Senator METZENBAUM. Well, I think it is part of the same issue.
It is the public's right to know if there is to be any amendment.
Everybody, including people in your own office, the EPA general
counsel, and the Comptroller General, all concluded it couldn't be
done.



Now, the New York Times does report that Mr. Bush orders At-
torney General William Barr to prepare a memorandum to that ef-
fect; that is, indicating that it is legal. Did the President order you
to do that?

Attorney General BARR. No. No one ordered me to prepare any
opinion, and no one directed me or the Department as far as I am
aware to come up with a particular result. My understanding of the
situation was that the EPA general counsel had looked at this. I
think there was some change in the EPA general counsel's position.
I think our Lands Division

Senator METZENBAUM. The EPA general counsel stated-the lan-
guage that he used says the language of the act shows that "Con-
gress clearly intended that there be a public comment process for
permit revisions." And press accounts have indicated that the EPA
general counsel's opinion was initially supported by staff lawyers
at your Department. As a matter of fact, one Government official
involved in the process says that the Justice Department staff law-
yers were "overruled by politicians who were willing to torque the
rules to come to the desirous results." The Wall Street Journal
quoted another observer as saying that the Justice Department's
opinion "has some real characteristics of rationalization, not ration-
afity."y

So the real question is, is this just one of those political legal
opinions when aU the lawyers come to one conclusion, but because
of the Vice President's Cqmpetitiveness Council-which operates,
in my opinion, without any legal structure at all-the Justice De-
p artment gives the kind of opinion that is wanted by the Vice

resident and the President as well?
Attorney General BARR. No. In fact, I think that my recollection

of it was that the EPA general counsel, before doing their extant
opinion, had previously taken the position that was more consistent
with the position that the Department of Justice took.

Senator METZENBAUM. What is your authority for that state-
ment?

Attorney General BARR. I think that Don Elliott, who was the
general counsel at the time I am thinking of, at one point said pub-
icly, I believe, that a public hearing was not necessary, although

notice to EPA was. Now, don't hold me to that because that is a
vague recollection I have that EPA wasn't consistent on this issue
either.

Senator METZENBAUM. I have no evidence of that, but I do know
that he stated that the language of the act shows that Congress
clearly intended that there be a public comment process for permit
revisions, and that is a quote.

Attorney General BARR. Well, be that as it may, whatever EPA's
position was-and I don't think it was as consistent as you are sug-
gesting, but whatever the facts are, in the Department of Justice
the Lands Division first took the position that under the statute
you could take either position. You could sustain either position
under Chevron, which is deference to agency interpretation. So,
under Chevron, you could take the position that a public hearing
was not necessary for a minor amendment.

Then I asked OLC to look at that, the Office of Legal Counsel
in the Department. Riley asked me to have that position examined,



not just to rely on the Lands Division. So I asked OLC to take a
look at it as well, and then I looked at the opinion that was signed
off on by both the Lands Division and by OLC and it looked like
the right decision to me, and the decision that Justice lawyers
reached was that either interpretation could be sustained, that the
statute was very ambiguous.

Senator METZENBAUM. Well, Mr. Barr, I want to say to you that
we have searched the record. We have read everything that has
been written about this subject. We don't find any difference of
opinion of legal experts. The Assistant Attorney General for Lands
and Natural Resources, Mr. Stewart, was in agreement that this
was not the legal thing to do. The Comptroller General tooki that
position. The counsel for the EPA took that position.

As a matter of fact, your Department hadn't taken any position,
but some of the lawyers in your Department were saying that it
would be illegal to change. Then all of a sudden, the President and
the Competitiveness Council come in and there is a flip-flop, and
the Attorney General's office comes out and says this is legal.

Now, I guess you didn't do anything criminal, but the fact is that
when the Attorney General of the United States comes up with a
conclusion contrary to what its own lawyers' decision was, what the
EPA lawyer's position was, what the position of the Assistant At-
torney General for Lands and Natural Resources was, what the
Comptroller General's opinion was, it sure in the devil looks politi-
cal and it looks like the Competitiveness Council is just playing the
political game doing whatever business wants it to do, and the At-
torney General of the United States is going along with it.

Frankly, I am disappointed because I have had a good deal of re-
spect for you in your position. I think you are trying to run the De-
partment in a proper manner but in this instance the only conclu-
sion that any objective viewer could arrive at is that you let down
the public and you let those manufacturers, those who are the pol-
luters, come in through the back door and get what they couldn't
through the front door.

Attorney General BARR. Well, first, I gave advice to the Competi-
tiveness Council, the Department did, before the President's deci-
sion. So it wasn't after the President's decision that we gave advice.
Now, I don't know about the timing of the formal opinion and when
it went to the administrator.

Senator METZENBAUM. Ten days after.
Attorney General BARR. Excuse me?
Senator METZENBAUM. Ten days after.
Attorney General BARR. But the advice was given before the deci-

sion, and that was what was relied upon. I am told that the Lands
Division-the acting assistant attorney general at the time was
Barry Hartman. His advice to me, and the paperwork that they

repared in the Lands Division, was that you did not absolutely
ave to have public hearings. That was reviewed by OLC. OLC

agreed with Lands.
Riley asked me to take a look at it. I looked at the memo and

it sounded like it was the correct position; that, under Chevron,
which gives a lot of deference to agencies like EPA, and given the
ambiguities and, really, the opaqueness of the statute, that position



could be sustained. That is what our conclusion was, and if we are
wrong, then these regulations are going to be struck down.

Senator MEPZENBAUM [presiding]. My time is expired, but I have
to differ with you as to both the facts and the conclusions.

[Senator Metzenbaum's questions and Attorney General Barr's
answers appear in the appendix.]

Senator METZENBAUM. Senator Specter.

OPENING STATEMENT OF SENATOR SPECTER

Senator SPECTER. Thank you very much.
Mr. Attorney General, I compliment you on a job well done in a

difficult area. I appreciated your prepared remarks noting the ex-
perience of the drug enforcement programs in the Eastern District
of Pennsylvania, which have become models for the country with
the strike force on Triggerlock, and also with the Federal courts as-
suming a greater role in the prosecution of serious drug cases. I
think that is an example to be duplicated, since the Federal Gov-
ernment has joint jurisdiction on the drug cases, and the inadequa-
cies, candidly, of the Philadelphia State court system has made
Federal court intervention really important.

Let me begin the questions by asking what you have in mind
with respect to criminal prosecutions on fraud in the health care
delivery area. That, as we all know, is a field which is growing by
leaps and bounds, with escalating costs of $738 billion a year, 13
or 14 percent of the gross national product. There is considerable
evidence of fraud, and if that could be curtailed, reduced, it could
produce very substantial savings on health care costs. What do you
have in mind on that?

Attorney General BARR. Senator, just before getting to the health
care thing, I would just like to make a comment about the pro-
grams you mentioned coming out of Philadelphia because-

Senator SPECTER. You might want to comment on the armed ca-
reer criminal bill as well.

Attorney General BARR. I sure would because to be frank, Sen-
ator, it was your leadership that got both of these programs under-
way in Philadelphia and really prodded the Federal Government to
getting into the aggressive use of the armed career criminal stat-
ute, which served as the basis, then, for our national Triggerlock
program which has been so successful going after chronic offenders.

And it was your efforts on the violent traffickers program in
Philadelphia which was really the genesis of using the RICO stat-
utes against gang members, and we have taken that program na-
tionally; also, really, the experience in the Spring Garden neighbor-
hood which you were instrumental in initiating, which has now
grown and crystallized into the Weed and Seed Program. So your
fingerprints are all over these aggressive steps that we have been
taking to deal with violent crime across the Nation.

Senator SPECTER. Fingerprints, but no firing guns.
Attorney General BARR. Now, to go back to the issue of health

care fraud, as you say, right now we are spending at least $738 bil-
lion, probably this year closer to $800 billion, on health care in this
country. Various estimates exist as to the scope of fraud that may
be involved there, ranging from $50 billion by GAO, up to $75 bil-



lion and higher. Perhaps as high as 15 percent of that may be re-
lated to fraud.

The types of fraud that can be involved in the health industry
are almost as limitless as human imagination. They can range from
providing billing for tests that are never done, ordering tests that
are unnecessary, padding the bills, manipulating cost information
in reporting to Medicaid, and so forth.

The other aspect here is that now health care services are the
second item in government procurement, The Federal Government

.ocures over $200 billion a year in health care services. So when
this fraud occurs, the money is being taken out of the pocket of the
taxpayers and it is being taken out of the pocket of people who pay
health care premiums and increases the cost of medical care across
the board.

The people who are most victimized by this are those who can
least afford it; for example, the aged and the infirmed. That is why
we have a special commitment to cracking down on health care
fraud. We have doubled the resources going into that in February.

Senator SPECTER. Mr. Attorney General, I don't want to curtail
your answer here, but I have a number of subjects I want to cover
in only 10 minutes.

Attorney General BARR. Go ahead.
Senator SPECTER. I applaud you for your efforts. What I would

like to see-if you could submit it in writing for the committee, I
think we would all be interested in where you are heading, and
perhaps we can be of assistance to you. As we look at the health
care field, to curtail fraud would be an enormous help. So I would
like to see a more expansive presentation, and I do want to touch
a number of other subjects.

Attorney General BARR. I will be glad to do that, Senator. I think
we have some ideas that-

Senator SPECTER. That format would be satisfactory with you?
Attorney General BARR. Yes.
Senator SPECTER. Good.
The subject of the independent counsel has been raised earlier,

and the authorization is about to expire. It is my hope that we
would retain the independent counsel. I believe that it is important
to have an independent counsel where you have a category of high
governmental officials, and I think it is appropriate to include the
Congress in that line. I think that your suggestions, as I have read
them publicly, about modifications in the law are important. I
think that there ought to be accountability.

It would be my suggestion to you that we look for some judicial
review from the appointing authority. You are the Attorney Gen-
eral. You are accountable to the President, your appointer. He is
accountable to the people. Independent counsel has no supervisory
authority, and my suggestion to you, Mr. Attorney General, would
be to take a look at some judicial supervision.

I have studied the statutes on superseding prosecutors, district
attorneys, either by State attorneys general or by independent
counsel, and there is some latitude there for judicial review. It
would be my suggestion that we explore that line. But we ought
to try to find some way for accountability and still let us retain the



independent counsel. I would be interested in your thoughts on
that subject.

Attorney General BARR. I am not wedded to any particular ap-
proach to provide accountability. I just identified that as a major
problem and would be willing to explore any mechanism that would
provide the needed accountability. So I would be interested in tak-
ing a look at that approach.

Senator SPECTER. Mr. Attorney General, I broach now a subject
which I raised with you last year with respect to the difference be-
tween purchased buildings and leased buildings under the provi-
sions of the Davis-Bacon Act. I had raised this with you when you
were testifying last November and we have not received any follow-
up, and I would appreciate it if you would take a look at that and
try to give us a response.

The focus of attention there was on two points, one on district
court opinion which disagreed with one of your predecessor's opin-
ions on the interpretation of law, and, second, the substantive issue
itself. So if you could let me have a response on that within a cou-
ple of weeks, I would appreciate it.

Attorney General BARR. Certainly, we will do that.
Senator SPECTER. I would like now to discuss with you for a few

moments the issue of habeas corpus, which has been the stumbling
block of moving ahead on the crime bill. It is my suggestion that
we take a look at one full hearing in the Federal system without
the constant remanding back to the lower courts and back to the
State courts.

As I have reviewed those opinions, the procedural maze is just
intolerable. I think there is much to be gained if we simplify the
appeals process so that within the State system there is a consider-
ation of adequacy of counsel on a postconviction hearing, and all is-
sues would then have to be raised on one appeal to the State su-
preine court.

Attorney General BARR. Is that a unitary system?
Senator SPECTER. Yes.
Attorney General BARR. Yes.
Senator SPECTER. I know from my days as district attorney in

Philadelphia we would have cases going back up to the State su-
preme court repetitively and the cases would languish in the State
system for several years; then, having finished with the State su-
preme court, go into the Federal system and not give the kind of
deference which some want to the State proceedings.

My reading of the cases has been that it saves no time at all, and
ultimately there is a hearing in the Federal system on an evi-
dentiary basis and on a legal basis, but only one hearing. When
that matter then goes to the court of appeals and an application
for certiorari made, no successive petition would be entertainable
by the district court unless leave was granted by the circuit court.

We structured this sort of a statute in the 101st Congress. I
would invite you to take a look at that again because I believe that
if we were to allow a full Federal hearing, but only one, with ap-
propriate safeguards to avoid successive hearings, that could break
the logjam and really stop this process of some capital cases lan-
guishing in the courts for as long as 17 years.



Attorney General BARR. Let me look into that, Senator. I would
like to study that and look at that proposal. It is basically taking
the unitary approach that is used in some States, like California,
and moving it into the Federal system?

Senator SPECTER. Yes, that is it exactly.
Attorney General BARR. Yes.
Senator SPECTER. We have come to a point now in the Senate on

this issue where there is gridlock. It is unseemly in terms of proce-
dure of the Senate. It certainly is getting us nowhere in terms of
the substance, and I believe that with a reasonable effort, we could
breach this gap and move ahead and get the crime bill.

Attorney General BARR. Thank you, Senator.
Senator SPECTER. Thank you very much, Mr. Attorney General.

OPENING STATEMENT OF SENATOR LEAHY

Senator LEAHY. General, I have been interested in a number of
areas, one of which involves a question that has also concerned me
in the Senate Agriculture Committee. That is, here in the United
States, we are now spending some very large amount of money in
foreign aid to Saddam Hussein. We are going to spend $1.9 billion
to pay foreign aid bills for Saddam Hussein this year.

In that regard, Judge Shoob in Atlanta wrote to the chairman of
the House Judiciary Committee in the Banco Lavoro matter. He is
the presiding judge in the Iraq-BNL case. He asked for an inde-
pendent prosecutor, and the reason he did so was based on the fact
that Chris Dragoul, who was a former manager of the bank, BNL,
and is a principal defendant in the case, agreed to plead guilty on
June 2. I think the Government had 347 counts against him. He
said he would plead to all them, that he would do it with no plea
agreement. There was no requirement for the Government to rec-
ommend any degree of leniency or anything else. Mr. Dragoul was

repared to take whatever came on 347 counts and plead guilty,
ut he did ask for the right to make a full statement in court,

which I would assume a judge would ask for anyway, saying why
he was guilty.

Now, slightly prior to that, his lawyer advised the judge that Mr.
Dragoul had written out a statement that would take several hours
to read. The judge was advised by all counsel that the plea would
go forward on June 2. However, that weekend while the lead pros-
ecutor, Gail McKenzie, was out of town, her assistant, Randy
Chartash, who had come down to Atlanta from the Justice Depart-
ment in February, initiated a plea agreement.

Now, keep in mind Mr. Dragoul was going to plead guilty to 347
counts, with no understanding of any special deal on sentencing or
anything else-a sweetheart deal for the Government if there ever
was one. All of a sudden, the Justice Department says "No." I don't
know if they were saying this is too good for us, but now Mr.
Dragoul would have to plead guilty to only 60 counts in the indict-
ment; he would make no statement until 2 months of Government
debriefing, and the Government would recommend a downward de-
parture in Dragoul's sentence. This is a tremendous change from
what Dragoul had been prepared to accept.

Now, that is what Judge Shoob said. Is that basically accurate?



Attorney General BARR. We were asked about this by Chairman
Brooks, and on June 26 we provided an extensive answer about
Dragoul's plea agreement, and what I would like to do is provide
you with a copy of this letter which goes over the chronology of it
and explains what happened. Otherwise, I basically will be reading
this letter into the record.

Senator LEAHY. Well, let me---
Attorney General BARR. As you know, the House Judiciary Com-

mittee is making a lot of noises about writing to me to trigger the
independent counsel statute and to see whether one should be ap-
pointed. The Attorney General is obliged to consider that when a
majority of either party in the Judiciary Committee writes a letter.

Basically, I am waiting to see exactly what they put in this letter
and then I will review all the facts and the allegations that have
been made, including Judge Shoob's letter. But until then, I
haven't been getting into all the nitty-gritty of this thing.

Senator LEAIHY. Let me just ask you this as a hypothetical. If you
have somebody who is about to plea to almost 350 counts without
asking for any statement of leniency or anything else from the
prosecution and who is perfectly willing to go forward with that,
does it seem strange for the prosecution then to come and talk him
into pleading to far fever counts, with a recommendation of leni-
ency? I mean, would that seem unusual at least under those facts?

Attorney General BARR. Well, I am told that we got something,
which was his cooperation.

Senator LEAHY. Well, you also had an understanding that he was
about to give a long statement in court explaining exactly what
was involved in this case, too. I mean, that is the thing that I am
worried about. What I am worried about is the fact that we have
a person who is willing to talk about something that appears to be
a mistake of foreign policy as much as anything else, as well as a
whole lot of stolen money. He is going to explain all of that in
court, and then all of a sudden he is pleading to far fewer counts
and will no longer explain it all in court. I mean, that was my con-
cern.

Let me ask you this. Was Mr. Chartash in touch with Justice De-
partment officials in Washington concerning this plea bargain? Do
you know that offhand?

Attorney General BARR. I was just told-you know, maybe if we
are going to get into it, I will just sit here and read the letter which
provides the full explanation.

Senator LEAHY. I will review the letter f-om you. I just wonder
if you could simply give me an answer to this question. Did Mr.
Chartash get in touch with Justice Department officials in Wash-
ington concerning this plea bargain?

Attorney General BARR. I am told that there were communica-
tions and that Gail McKenzie was involved in those discussions,
and that the basic thrust of what we were trying to accomplish was
not to prevent Drougal from providing information, but just the
contrary, to get his cooperation and get more information from him
and his cooperation so that we could get to the bottom of it.

Senator LEAHY, Well, in that case-
Attorney General BARR. But as I say, I am going to wait and see

what all the allegations are, as presented to me, and then I am



going to look at them and I am not going to get into the nitty-gritty
of it until then.

Senator. LEAHY. Well, let me ask you this. Will Mr. Dragoul have
the'opportunity to make the full public statement he was planning
to make on June 2?

Attorney General BARR. I am told that we had no objection to his
doing that, and we so said.

Senator LEAHY. Is it your understanding, then, that Mr. Dragoul
will, in fact, make this statement that he was putting together,
when all of a sudden he was offered a better deal?

Attorney General BARR. I am told that we took the position that
he was free to do that.

Senator LEAHY. And it is your understanding from what you
have just said that Ms. McKenzie was aware that Mr. Chartash
was negotiating with Mr. Dragoul while she was absent?

Attorney General BARR. I was told she was involved in the dis-
cussion.

Senator LEAHY. OK. My concern is, you know, here is Mr.
Dragoul, who was the manager of the Atlanta branch of Banco
Lavoro. It appears he funneled close to $4 billion in illegal loans
to Iraq which, by anybody's reckoning, is an awful lot of money.
Most of us think that if he is just a manager of a branch he
couldn't have funneled that much money without somebody senior
knowing about it.

I am just thinking, as one taxpayer who is going to be stuck with
paying this foreign aid to Saddam Hussein because of all this
money being funneled, I want to know

Attorney General BARR. From BNL?
Senator LEAHY. Well, no. It becomes part of the whole thing.

Here is what we have done: We cosigned many of the loans with-
we, the United States-with Saddam Hussein. We were cosigning
notes with him, in effect, right up until the tanks were rolling into
Kuwait. Saddam Hussein, for reasons I think are obvious, isn't
about to pay them back now, and we, the American taxpayers, are
stuck with the bill.

What I am concerned about is the $4 billion in illegal loans that
went to Iraq. I want to know if somebody else was aware of it or
if Mr. Dragoul was acting as a lone agent. Certainly, everything I
have seen in the press would suggest that he didn't act alone, and
I think that you--

Attorney General BARR. Well, who do you suggest he was acting
with?

Senator LEAHY. Well, who knows? That is why I would hope that
he would make the full statement. Are you suggesting he acted
alone?

Attorney General BARR. No, but I think one of the reasons we
have been investigating this is to determine exactly what the scope
of this was, including the role of the bank in Italy, the role of Iraqi
officials. My belief at this point is that the Department of Justice-
you know, we are the only country in the world to have inves-
tigated this and actually brought prosecutions, and I think that
any suggestion that the Department delayed its case or is trying
to withhold information or do anything other than handle this in
the most professional way is unfounded as far as I can tell, and if



anyone has any other information, they are free to put it out there
and I will look at it.

Senator LEAHY. Well, Mr. Barr, that is not what I am saying. I
mean, you say we are the only country in the world that has been
willing to prosecute. We also were the only country in the world
willing to extend these kinds of credits to Iraq-substantial, long-
term credits. Iraq went to a lot of other countries that normally do
these things and they wouldn't extend loans because of the ques-
tion of creditworthiness.

Attorney General BARR. Yes. Well, what we are talking about
here is an Italian bank.

Senator LEAHY. I should note on your behalf you did categorically
reject the suggestion that the investigation was held up for foreign
policy reasons. I believe you were on "Larry King Live" on June 24,
and you categorically rejected that.

Attorney General BARR. Rejected what?
Senator LEAHY. That the indictments were held up for foreign

policy reasons. I am told that in February 1990 the U.S. attorney
in Atlanta was ready to bring indictments in the BNL case, but
they weren't brought r'ntil a year later, well after the policy of try-
ing to improve relations with Iraq was down the tubes.

Was that delay caused in any way by foreign policy consider-
ations, the delay from February 1990 to February 1991?

Attorney General BARR. I am sorry. Someone was whispering in
my ear. Could you repeat the whole question?

Senator LEAHY. Yes. I am told that in February 1990 the U.S.
attorney in Atlanta was ready to bring indictments in the BNL
tase. These indictments were held up until almost a year later; a
lot changed within our foreign policy toward Saddam Hussein in
that year. Were the charges delayed in any way for foreign policy
considerations?

Attorney General BARR. I have not reviewed this personally and
gotten into all the details. My understanding is that basically the
reason for the delay was related to professional differences, as well
as the need to develop other parts of the case; that there was an
aspect of the case, principally, whether to indict the Central Bank
of Iraq where foreign policy or international interests were vetted,
but that the principal internal discussions in the Department of
Justice had to do with seeing what the role of BNL itself was in
Italy, whether it was a victim or whether or not it was actually in-
volved in any of the illegal activities, and also to examine the scope
of whether Iraqi officials were involved.

It is my understanding that the initial indictment did not cover
the senior Iraqi officials, the draft indictment, and that the ulti-
mate indictment did, and that is, I think, part of the puzzle that
was put together during that period. But let me turn around and
make sure what I said was correct. Yes.

Senator LEAHY. So the delay in bringing indictments in the BNL
case was not influenced by foreign policy?

Attorney General BARR. I answered the question.
Senator LEAHY. Well, not really, but my time is up and I will

submit some more questions for the record. You did not fully an-
swer my question, but I will submit more questions for the record.
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[Senator Leahy's questions and Attorney General Barr's answers
appear in the appendix.

Re CHAIRMAN. Thank you.
Senator Grassley.

OPENING STATEMENT OF SENATOR GRASSLEY
Senator GRASSLEY. Thank you, Mr. Chairman, and welcome

again, Mr. Barr. On this side, there are many of us that feel you
are doing a good job. We may not be entirely satisfied with every
specific instance, but for the most part you have gotten good re-
views and I think they are well deserved.

It wouldn't surprise you if I told you I want to talk about qui tam
and false claims. I am sure you realize that I have some disagree-
ments with your Department, but maybe these can be narrowed in
our discussion. My differences come from the fact that I think there
are some who contend that the Department might be hostile to ul
tam relators. So I would try to characterize something, and if I
mischaracterize it, I would welcome you to straighten me out.

The Department has taken the position that Government em-
ployees should be precluded from being qui tam plaintiffs, contrary
to the results in several appeals court decisions. I understand the
Department's concern with employees having an incentive to self-
deal. I agree with you that we don't want to encourage FBI agents
and Department of Justice lawyers, among others, working on
fraud cases to use what they learn at work to sue as qui tam plain-
tiffs.

But what if the employee finds his superiors unwilling to pursue
well-founded allegations of fraud, whether because of bureaucratic
malaise or corruption or a difference of opinion about merits? I feel
that there is a great deal of peer pressure to conform in order to
get along within the bureaucracy. I think that sometimes creates
problems in getting our intent carried out.

So my question is, Shouldn't we allow Government employees to
sue in the name of the Government in cases where the bureaucracy
has refused to protect the taxpayers?

Attorney General BARR. I don't think so. I wouldn't like to see
a mechanism where the employees get a percentage, and therefore
an interest i. the claim because I think it inherently creates a con-
flict in that individual, where he has a potential private interest
that is apart from the public interest and the Government interest.

Now, [would think that there are other ways that that employee
could ensure that a claim that he thought existed was adequately
pursued, even if he thought his supervisors or whatever were not
taking it sufficiently seriously. There are, first of all, a lot of ave-
nues within an agency, including the inspector general, and then
he is obviously free to bring a potential claim to the attention of,
for example, the Government Operations Committee. He can even
bring it to the attention of a potential qui tam plaintiff. But once
you give a financial interest to the employee, I think you create a
conflict of interest, and it ultimately would not be in the public's
interest.

Senator GRASSLEY. Well, to some extent, I don't entirely disagree
with you, but I ask the question, how do we get from a point where
you can assure that there is an incentive there-it seems to me



that a qui tam relator's share is the ultimate incentive. There
might be other ways to do it, or at least to make sure that the Gov-
ernment's interest is protected and that there isn't an undue incen-
tive to self-deal.

For instance, the bill before the House Judiciary Committee gives
the Government an opportunity to argue for dismissal if the infor-
mation was learned in Government employment and the employee
didn't exhaust available channels for reporting fraud. It requires
the employee to report all of his information to his supervisor and
to give the Government 12 months to investigate the allegation,
with extensions if necessary.

If an employee is still able to sue as a qui tam plaint:.f after
jumping through all these hoops, why shouldn't we let him do it?
I am not asking you specifically to take a position on the bill, al-
though I believe your Department has, but I am offering that as
a way of my explaining to you that I don't disagree with the end
that you seek. I am willing to modify existing legislation to some
extent. It seems to me that we have given a great deal of incentive
to make sure that the Government acts on it first.

Attorney General BARR. I think you are right, Senator, that you
have made modifications to it and agreed to modifications specifi-
cally to deal with our concerns, and I think, as you say, concerns
that you share, and those modifications are certainly steps in the
right direction. They don't go as far as I would like them to go. I
guess that is the bottom line. I don't like the idea of a Government
employee getting an interest in it, but certainly the changes you
have made are a step in the right direction.

Senator GRASSLEY. If I could just get you to agree that there is
some point at which we should allow Government employees an es-
cape valve from bureaucratic inaction to vindicate the public fisc,
that would be an important acknowledgment for me if qui tam was
still a tool.

Attorney General BARR. Not for the Governmeft employee. In
other words, the Government employee can go to a qui tam relator
and get the suit brought if he is really acting in the public interest,
which he should be because he is an employee,_rather than create-
a separate interest which could be antithetical to the Govern-
ment'g.

Senator GRASSLEY. Well, let me bring up the subject of hostility
to relators. I am concerned that the Department takes an overly
adversarial stance toward qui tam relators. I understand that the
Government frequently argues for the dismissal of qui tam plain-
tiffs, and often argues that relators in successful cases be given the
lowest possible award, without statutory basis.

What is the Department's policy concerning awards to qui tam
relators?

Attorney General BARR. I am not sure whether we have a formal
policy. I would have to look and see whether we do, but I imagine
that there are different types of qui tam relators. I am aware of
cases where we think that there have been good ones who are rea-
sonable, who provide the Government sufficient time to pursue any
criminal avenues that we would like, and are fairly good and pro-
fessional people to work with.



And then I think that there have been relators in other cases
that have been very difficult and are only interested in No. 1 and
are willing to sacrifice the public interest to maximize their own re-
turn, and that there are times where there is conflict between the
Department of Justice, which is pursuing the public interest, and
the relator who is principally interested in having the largest re-
covery for themselves.

So I assume it varies from relator to relator, and perhaps even
from prosecutor to prosecutor. So I would have to look and see
what our general policy is and, in fact, I would have to look and
see what our experience has been generally with them. I don't keep
track of that.

Senator GRAsqTEY. I did correspond with Mr. Gerson about a
month ago or this and I am still awaiting a response. I don't say
that to mea, it ought to be answered in a month, I just hope it
doesn't take too much longer.

Attorney General BARR. Let me look into that and see if I can
expedite it.

Senator GRASSLEY. In regard to it, though, I hope that in the fu-
ture the Government's stance toward these relators will not be so
adversarial that it is-going to deter people from bringing meritori-
ous fraud cases.

I want to go back to the point where, in response to my previous
question, you said that the Government employee could take the
information to another relator, who could then bring a qui tam
suit. I need to ask if you are saying it is OK for a Government em-
ployee to give information to a neighbor who will then sue. Is that
what you are saying?

Attorney General BARR. I guess I was suggesting that if you were
looking for a safety valve after all avenues have been exhausted,
it is not necessary to create a safety valve whereby the employee
personally benefits, but I wouldn't want to suggest that it is OK
for Government employees to go out willy-nilly and give out infor-
mation before every avenue has been exhausted.

What I am saying is if we are trying to construct statutorily a
mechanism to deal with the situation you posit, there are ways we

-shouldprobably investigate before allowing the employee to-benefit
personally.

Senator GRASSLEY. Well, I think that it is good to have you take
the view that somebody else could be given the information. But
consider this: If you could have a very well-structured approach
that is going to make sure that the employee is doing his job, and
the information has been given to people who can sue, and still bu-
reaucracy doesn't allow the suit, causing the suit to never be
brought, don't you feel that that sort of controlled environment is
better than something that would encourage a frustrated Federal
employee after doing their job, to go out and give the information
to somebody else?

I would like to discuss your international antitrust policy. I
brought this up during your confirmation hearings. I am glad, of
course, to see &at you have followed through on your commitment
to revise the Department's international guidelines. I think that we
should go even further than what you have done. I have introduced



legislation to that extent. I think your policy, though, is a step in
the right direction.

To clarify the bounds of existing law and DOJ policy, I don't
want togo into a Iong description of what kinds of cases the policy
change allows you to bring. If you have to do that, OK, but will the
Department bring a case against a foreign firm that does little or
no business in the United States if that foreign firm engages in pri-
vate conduct to exclude American exporters from its home market?

Attorney General BARR. Are you talking about one firm?
Senator GRASSLEY. Yes.
Attorney General BARR. Could you repeat the question?
Senator GRASSLEY. Under your policy changes that you have

made, would the Department bring a case against a foreign firm
that does little or no business in the United States if that foreign
firm engages in a private conduct to exclude American exporters
from its home markets?

Attorney General BARR. No, no. Our policy change had to do with
agreements, so a single actor like that, I wouldn't think would be
covered by the policy.

Senator GRASSLEY. OK. Are you confident that such foreign car-
tel behavior, which primarily affects consumers in competition in
the foreign markets, would be found to have "a direct, substantial
and foreseeable effect on the U.S.," and those are quotes from what
must be done, to satisfy the jurisdictional requirements of the law?

Attorney General BARR. Yes.
Senator LEAHY [presiding). Chuck.
Senator GRASSLEY. OK, I will stop.
Attorney General BARR. -In fact,- Lthink there- isa statute,- the-

Antitrust International Improvements Act, which specifically does
that and creates that jurisdiction.

Senator GRASSLEY. I will follow up, then, with some questions in
writing because I was going to get into that act.

Attorney General BARR. OK.
Senator GRASSLEY. Yes. Thank you.
[Senator Grassley's questions and Attorney General Barr's an-

swers appear in the appendix.)
Senator LEAHY. Under the other previous arrangement the chair-

man -had-set,-Senator-Simon will be next. I should note just for the
record, Attorney General, for those who are passing out com-
pliments, I have been extremely pleased with the type of commu-
nication with your office, both with you and with Mr. Terwilliger.
It has been a refreshing change from past experience, and I cer-
tainly appreciate it.

Attorney General BARR. Thank you, Senator.
Senator SIMON. Thank you, Mr. Chairman, and we are just about

to vote. Let me get 5 minutes of questions in before we run over
there.

First, I would add, in following what Senator Leahy just said, I
think there is a general feeling that you are on top of things over
there in the Justice Department, and that is a good feeling.

Attorney General BARR. Thank you.
Senator SIMON. The Hate Crimes Statistics Act was signed into

law in April 1990. The FBI informs my office they will not have
national statistics until fiscal year 1993, but will have some re-



gional statistics earlier. You don't happen to have knowledge of
when that information will be available?

Attorney General BARR. No, I don't, Senator.
Senator SIMON. All right. If you could have someone let us know,

I would appreciate it.
Attorney General BARR. OK.
Senator SIMON. Unlike the Hate Crimes Statistics Act, which

says any crime against any group because of group membership is
to be counted, the Community Relations Service provides help to
communities only when there is tension on the base of race and
ethnicity. It does not include religion or sexual orientation. There
has been at least one attempt by Congress to have them move into
these other areas through a conference report.
Are you aware of this, and is there a possibility that that could

happen without statutory change?
Attorney General BARR. I wasn't aware of that issue, frankly,

Senator. I would have to look at the statute and see if we could
do that without a statutory change. Right now, our main con-
straint, I think, is probably resources. We are stretched pretty thin
on the Community Relations Service, I believe, but I would have
to look at the statute. I don't know off the top of my head whether
that would require--

Senator SIMON. It does not seem to me that that would be a siz-
able increase in their responsibility, but if you could take a look at
it?

Attorney General BARR. Sure.
Senator SIMON. And then I would be interested in if you believe

it require-s-statutory change._ and then, second, would you favor
such a statutory change.

Attorney General BARR. OK.
Senator SIMON. In your statement you said, '"e have increas-

ingly targeted felons who use firearms." One of the responsibilities
of the Bureau of Alcohol, Tobacco and Firearms is to spend about
$3.5 million a year to review whether to give firearms back to con-
victed felons. It amounts to about $10,000 per convicted felon who
gets this right back again.

Is there any justification for that? Is this not something that we
could do away with? For the Federal Government to spend $3.5
million a year to see that convicted felons get firearms back again
does not seem like a very judicious use of our taxpayers' funds.

Attorney General BARR. I am happy to say that that is not a De-
artment of Justice program. That is BATF, which is part of the
reasury Department.
Senator SIMON. I understand that.
Attorney General BAR. And I am not really that familiar with

that program. I think one area that I am familiar with that bears
on that, though, is the rules that are used-some States have pro-
visions which change a felon's status and basically wipe-the slate
clean, and we have had some difficulty in prosecuting career crimi-
nals for subsequent gun violations because their earlier violations
have essentially been wiped clean, and so that is one area that we
would like to see a change in the law in so that people are held
accountable for their prior offenses. But I don't have that much fa-
miliarity with the program you are talking about.



Senator SIMON. I recognize this is Treasury rather than Justice,
but obviously it is an area of mutual interest there, and I would
appreciate your taking a look at it and maybe we can combine your
interest, where I agree completely, with this particular area where,
frankly, I wasn't aware until very recently, and then Senator Lau-
tenberg and I introduced the legislation.

Attorney General BARR. I would be glad to look at that, Senator.
Senator SIMON. The so-called snatch authority-some of us are

very much concerned that we are entering into an area-where we
may set precedents in terms of what can happen to U.S. citizens

.here, and let me quote from the Manchester Guardian when Sec-
retary of State Jim Baker heard about the position of the Justice
Department. It says,

A clearly angry Secretary of State, Mr. James Baker, said that the new policy on
fugitive arrests would not be invoked without full consideration of the implications
for foreign policy. He described the Justice Department ruling as "a very narrow
legal opinion," saying that, "it did not take into consideration international law nor
the President's constitutional responsibility to conduct the foreign policy of the Unit-
ed States."

Do you think that we are setting up a dangerous precedent here
in authorizing people to go into other countries to kidnap people
and bring them back into the United States?

Attorney General BARR. The rendition opinion which was issued
in June 1989 was not an authorization. It was a legal analysis of
whether or not that could be done consistent with U.S. law. Many
of the same issues were essentially presented by the case of
Machene, who was spirited out of Mexico and turned over to Unit-
ed States authorities, and subsequently we obviously want to go
forward with the prosecution.

The Supreme Court decision basically said that we didn't violate
the treaty, and therefore we could go ahead and prosecute this per-
son legally under U.S. law. But neither the opinion nor the Su-
preme Court decision are a statement of our policy and don't reflect
a change in our policy. Our basic policy is to rely on law enforce-
ment cooperation, and basically we would like to uphold the rule
of international law.

When I was testifying in the House about this back when the
original opinion became known, I said that most of the situations
where something like this may be contemplated would involve situ-
ations where other countries were violating international law and
we were essentially acting in self-defense.

I think our policy was well stated by the Secretary of State,
which is that any action like this would be fully vetted. The State
Department would be involved, and all the agencies that have an
interest, and it would go up through the chain and ultimately be
decided at the highest level. So we are not about to go out willy-
nilly grabbing people from overseas, and I agree with you that that
would be very counterproductive from a law enforcement stand-
point.

Senator SIMON. I want to continue this, but I had better get over
and vote.

Attorney General BARR. OK.
[Recess.)
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OPENING STATEMENT OF SENATOR BROWN
Senator BROWN [presiding]. The committee will come to order.

Senator Simon may well return, and if he does he has a number
of minutes left on his time, but I thought, Mr. Attorney General,
if you are ready, that we might proceed with questions in the in-
terim.

Attorney General BARR. Sure.
Senator BROWN. First of all, let me thank you again for your ap-

pearance today
As I read through the comments in the various papers on the

Pennsylvania case yesterday, it struck me that most of them must
have been written before the case was handed down because some
of them didn't seem to have much relevance to the case. I can ap-
preciate your reluctance to capsulize a complicated Supreme Court
case within a few sentences, but I would be interested in any obser-
vations you might care to make with regard to that Pennsylvania
case. As I read it, it seemed to be a clear majority for preserving
Roe v. Wade. Is that a fair evaluation of it?

Attorney General BARR. I think so. I guess my bottom line is that
it was a mixed bag. In one sense, there was a step in the right di-
rection because it allows reasonable regulation by States, such as
arental consent for minors. So to that extent, it is a step forward.
nmy view, it didn't go far enough. I believe Roe v. Wade should

be overruled.
Senator BROWN. Well, I think you were very frank and up-front

with the committee at your confirmation process, and I know the
members, regardless of their feelings on the issue, appreciated that
up-front review of it.

I noted in your prepared remarks you had discussed the progress
with BCCI. I was concerned about an additional aspect of it; that
is, followup indictments or prosecutions involving personal liability
in that area. You note that BCCI has agreed to cooperate fully in
an ongoing investigation of individuals.

Is there anything you can report to the committee with regard
to your progress in those ongoing investigations?

Attorney General BARR. We are pushing very hard now on the
investigation as it relates to the individuals. I think we will be in-
dicting individuals in the relatively near term. We have access to
information that we didn't previously have access to--documents
overseas and individuals--and we are hopeful that that informa-
tion that we now have access to will help us determine individual
culpability. But the focus has now shifted to individuals and we are
moving full-bore on the investigation.

Senator BROWN. I think the committee's concern--or perhaps I
should speak for myself-is that this aspect of the investigation not
be overlooked or shortchanged, and I personally am reassured that
you are moving ahead in that area.

Attorney General BARR. Definitely. It is certainly not being over-
looked. BCCI remains a priority and I am pushing people to move
as quickly as they can in the case in terms of reviewing the evi-
dence and gaining access to all available information.

Senator BROWN. I know when you come to these hearings you
have an opportunity to talk about just about every subject in the
world, or at least it seems that way, before you leave, and I wanted



to change subjects on you and discuss something you might not
have focused on in preparing for these hearings.

Earlier, I had asked your staff to give you a copy of the letter
that you had sent to Senator Dole involving the retail price mainte-
nance legislation-specifically, S. 429-in which you shared your
views on that measure with Senator Dole. As you will appreciate,
that is an important letter, one that I think Senators are interested
in, and, inasmuch as it shared some important views about that
bill, I think is a significant factor in our debate. I wanted to ask
you a few questions about that, if you have had a chance to look
at it.

Attorney General BARR. I did; I have the letter here. Go ahead
with your questions. Retail price maintenance is not something I
have looked at that recently, but go ahead.

Senator BROWN. It is an area that at least I find to be a com-
plicated area of the law. That may only reflect my background, but
I did have a small part to play in amending that measure when
it came out of committee and we tried very hard to address most
of the concerns that I think had been voiced about it.

Your letter in the first opening sentence states, "S. 429 is a bill
which would impose treble damages under the antitrust laws for
alleged resale price maintenance agreements between manufactur-
ers and distributors." Many of the Senators I have talked to, in
reading that sentence, assume that it implies that treble damages
have not been available for violations of resale price maintenance
agreements, or the establishing of resale price maintenance agree-
ments between manufacturers and distributors that violate the
antitrust laws.

The implication of the letter is that treble damages haven't ex-
isted before and that they will now with the passage of this meas-
ure. Is that what you meant to imply by that sentence?

Attorney General BARR. I think probably that--don't know, but
it is probably taken from the short title of the bill, maybe.

Senator BROWN. It may be.
Attorney General BARR. My understanding of the issue, though,

is an effort to essentially circumscribe or overrule the Sharp and
the Monsanto cases. I mean, when we are dealing with resale price
maintenance and the relationship between a manufacturer and a
distributor, you basically have sort of two issues that come into
clash. One is the right of the manufacturer to distribute through
whom he wants to distribute, and he has a right to terminate for
any reason he wants to, essentially, normally a distributor. He
doesn't have to deal through a particular distributor.

And then you have the issue of resale price maintenance. Our
concern all along has been that, if you allow a suit for resale price
maintenance based primarily and almost solely on the complaint of
another distributor that this termination is really to police a resale
price maintenance agreement, you have eviscerated the power of a
manufacturer to terminate a distributor for a lawful reason be-
cause the risk of facing treble damages in a jury trial would basi-
cally deter a-it would just create just a great risk to termination
of a distributor that it would effectively deprive the manufacturer
of that right. That is our principal concern.



I have not looked at your amendments, but I understand that
you sought to deal with that by modifying the original proposal by
requiring some other evidence. Is that correct?

Senator BROWN. Yes, I think that is a fair description. I guess
my concern in looking at the letter is that there seemed to be some
implication that treble damages did not exist before this bill would
pass, but might exist afterward. At least my understanding of the
case, whether you are looking at Sharp or Monsanto or the other
case law, is that treble damages did indeed exist for violations of
the antitrust laws in this area before. As I talk to people who
looked at the letter, some of them have come to the view that the
passage of 429 will institute treble damages as a new concept.

Attorney General BARR. I see where people might think that.
Senator BROWN. Well, I mention it because I know your purpose

here is not to mislead, but to enlighten.
Attorney General BARR. Right.
Senator BROWN. I am hoping that while that may be a fine point,

it would be one you would consider if you have further discussions
with or provide further statements to Members concerning this bill.

Attorney General BARR. Yes.
Senator BROWN. The other one that I wanted to draw your atten-

tion to is the start of--really, following the next paragraph where
it says "S. 429 would permit allegations of an unlawful price-fixing
conspiracy to go to a jury trial based on little more than the fact
that one dealer has been terminated in response to a complaint
from a competing dealer."

I appreciate that you didn't necessarily come here prepared to
debate the bill here and that I may be catching you cold, but at
least I wanted to not let the occasion pass without pointing out
that, as drafted, there must be proof that the plaintiff had an ex-
pressed or reasonably implied request or demand by the competitor
and that it was a major cause of the termination.

At least in my view, "major cause," which is the language in-
cluded in the bill, is significantly different than little more than the
fact that one dealer has been terminated in response to a com-
plaint. We are saying the bill requires that it is a major cause,
which I think is a bit different than what is implied in that second
paragraph.

Again, I don't mean to belabor the point, but it is something I
would hope you might want to look at and review.

Attorney General BARR. Well, see, I am not sure-and this really
goes to the debate and the merits of the bill-I am not sure that
putting in the quantum of cause is really going to deal with our
concern, which is once you allow that as the principal circumstan-
tial evidence on which you are going to rely, whether you say sub-
stantial cause or cause or major cause, you are still allowing the
jury to infer from very little an illegal purpose in the termination.

Senator BROWN. The one last one I wanted to draw your atten-
tion to, if I could, is a statement where you indicate that S. 429
stretches and distorts the definition of conspiracy. In that regard,
I was hoping you folks might review section 4 of the bill. At least
it was our intention in putting section 4 together to be pretty clear
on that. Section 4 simply says,



Nothing in this Act shall be construed to change the requirement of the Sherman
Antitrust Act that a violation of Section 1 or Section 3 of that Act may only be found
upon a determination that the defendant entered into an illegal contract, vumbina-
tion or conspiracy. Nothing in this Act shall affect the application of the rule, * * *

And it goes on at section 5. But at least my belief is that section
4 makes it pretty clear that the law of conspiracy is not modified
by the bill.

Attorney General BARR. Well, I think what that refers to is with-
out this legislation, the case law requires a showing of some agree-
ment, and after this legislation you wouldn't have to show that
agreement, and I think that is what we are referring to.

Senator BROWN. At least my feeling was that a circumstance
where you have one competitor secure the dismissal of another
competitor who was a retailer, that is indeed something that
might-and it is major cause, his complaint is a major cause of him
being dismissed--that that is indeed something that might go to a
jury.

I don't mean to burden you with that, but it is an area of a mod-
est level of concern on my part, in that sometimes we are not per-
suasive, or I am not persuasive even with my friends on issues like
this, and it was hoped, at least, that the Department in looking at
this in future efforts might be willing to work with us when we are
trying to craft this or similar legislation.

I know and understand that sometimes when someone is con-
cerned about the value of a bill or the relative value of a bill that
it is easier to kill it than it is to clean it up, and I understand that
strategy, but I do think in this one that there is some value in
working together.

I would now yield to the distinguished Senator from Illinois who
has a significant amount of time left, I think.

Senator SIMON [presiding]. Thank you. We were, General, dis-
cussing the Alvarez Machene snatching situation. You mentinned
the Supreme Court decision, which I thought was a most unfurtu-
nate decision and which made Mexico furious and was denounced,
I notice, by press around the world.

In commenting cn it you said, "Basically, we would like to uphold
international law." I would feel better about that statement if you
said we would like to uphold international law, period. I think
there is a difference between those two. International law, I think,
has clearly been violated; at least that is the opinion of most of the
nations around the world. My hope is that either through legisla-
tion or through subsequent court decisions that we can change a
pattern that ultimately, I think, can put U.S. citizens in jeopardy.

My understanding also is that-and I understand there is a dis-
pute with the House on this-that in the past, opinions of legal
counsel have been printed and have been available to Members of
Congress. My understanding is that in this case that has not been
made available to Members of Congress. Am I correct in stating the
facts, and if so, is there some reason for that?

Attorney General BARR. In the past, a portion, a percentage of
OLC opinions have been redacted and published publicly in vol-
umes, and I think the last set of those are maybe 7 years behind.
In other words, they are published several years after they w-re is-
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sued, and only after the agency that requested it has determined
there is no problem with making it public.

Generally speaking, however, other than that publication proc-
ess, we don't make OLC opinions-the general rule is we don't
make OLC opinions available to anybody except the client, and
that is basically so we don't deter people from asking for legal ad-
vice and getting the most candid legal advice.

In this case, on the snatch opinion, because of the notoriety of
it and the international implications, and so forth, I think we have
worked out an agreement with Chairman Brooks, and let me just
check and see where we stand on it.

I am told that we ultimately agreed to send the opinion up there
and have members go and review the opinion, and I think that that
has now not been handled through on. The chairman has decided
not to go forward with that proposal, so I think that is where
things stand now.

Senator SIMON. Well, I would be interested in seeing that opin-
ion, if we can work that out.

Attorney General BARR. OK.
Senator SIMON. In response to a question when you were up here

earlier on the Inslaw investigation, you mentioned that Judge Bua
was going to be heading an investigation, and let me add I have
great respect for him and for what he can do.

Can you comment at all on how that is coming along, and will
there be some public disclosure of what that investigation has re-
sulted in?

Attorney General BARR. Yes. T have talked to Judge Bua about
the progress of the investigation. From what I can tell and he tells
me, he is conducting a very thorough investigation and he expects
to have it done some time around October or November and I do
intend to make the results public.

Senator SIMON. Good.
Attorney General BARR. He explained to me the timeframe it is

taking. Because there are so many diffuse allegations that have
been made, he is trying to be as thorough as he can and track them
all down and talk to every possible witness, and so forth. So I think
from what I can tell he has been working hard at it and diligently
at it, and so I expect to have a thorough report from him.

Senator SIMON. If I may shift to one final area and then I will
defer to my colleague from Wisconsin, we have had complaints
about discrimination within the FBI. It grew out of one agent
based in Omaha, and that has resulted in an agreement between
the black FBI agents and Judge Sessions.

I guess the first basic question is do you support that agreement.
Attorney General BARR. Yes.
Senator SIMON. I understand that there is another group of FBI

agents that has publicly come out in opposition to that. That will
not negate the agreement?

Attorney General BARR. You are talking about the agreement
that Judge Sessions entered into?

Senator SIMON. Yes.
Attorney General BARR. There was some back pay money given

and some agreements as to promotions?
Senator SIMON. That is correct, yes.



Attorney General BARR. I support his decision.
Senator SIMON. But I understand that this FBI agents associa-

tion is unhappy with that and wants to have that modified. There
is no backing off on the part of the FBI or the department on that
agreement as far as you know?

Attorney General BARR. Not as far as I know. I don't know what
stage their objection is in, whether they have taken it to Sessions
or whether it is-have they taken it to me yet? I don't think so.

Senator SIMON. If there is any change in thc status of that, I
would appreciate being informed.

Attorney General BARR. Sure.
Senator SIMON. My staff tells me that the agreement has not

been signed off yet by you.
Attorney General BARR. I see.
Senator SIMON. But if you can check that out, I would appreciate

it.
Attorney General BARn. OK
[Senator Simon's questions and Attorney General Barr's answers

app ear in the appendix.]
Senator SIMON. I will at this point defer to my colleague from

Wisconsin, and that means you are getting close to the end, Gen-
eral, and that has to be a happy hour. Let me again just say I
think those of us-even though we disagree with you on this issue
or that issue, I think we are impressed by the fact that you are on
top of things, and you and your people have been cooperative and
we appreciate it.

Attorney General BARR. Thank you, Senator.

OPENING STATEMENT OF SENATOR KOHL

Senator KOHL. Thank you very much, Senator Simon.
General Barr, first of all, I would like to thank you and Tim

Shays of your Department for the efforts that you have made in
Madison. Since Madison was selected as a Weed and Seed site,
Madison has continued to combat illegal drugs and the problems
that stem from illegal drug activity. I believe that Madison is a
good example of what can be done when all interests in a commu-
nity coordinate their efforts, and I believe the stats will soon bear
this out and I appreciate your interest and your efforts on behalf
of that city and my State.

Attorney General BARR. Well, thank you, Senator. I agree with
you. As you know, I went up to Madison when we made the grant
and I was very impressed with the whole community there, and
particularly with your person up there, your staff person, who was
instrumental in putting together the whole Weed and Seed Pro-
gram.

Senator KOHL. Well, thank you. I will tell her what you said.
General Barr, on several occasions in the past you have endorsed

the Senate-passed Brady bill as long as it was part of "a broader
package." But suppose, General Barr, that no such broader package
is sent to the President. Let's take a hypothetical. Suppose it is late
September and both the Republican and Democratic crime propos-
als are bogged down in, as hard as it is to believe, partisan political
wrangling.



However, General, suppose Congress can and does send to the
President a freestanding Brady bill along the lines of the com-
promise worked out in the Senate. Under those conditions, would
you advise the President to sign such a measure into law or would
you advise him to veto it?

Attorney General BARR. I would advise him to veto it.
Senator KOHL. OK. Suppose we sent the President a bill that had

only two components, the conference committee's Brady bill and its
death penalty provisions. What would you advise the President to
do under those circumstances?

Attorney General BARR. Are you going to undercut my entire ne-
gotiating position here?

Senator KOHL. I wouldn't mind. [Laughter.]
Attorney General BARR. I would recommend veto.
Senator KOHL. OK. During your confirmation hearing, you told

Senator Kennedy that you, and I quote, "would support both the
Brady bill waiting period and the DeConcini amendment, provided
they were part of a broader and more comprehensive crime bill."
So let me ask you this. Would you advise the President to sign into
law a bill that had only the conference's Brady bill and death pen-
alty provisions, as well as the Senate-passed assault weapons pro-
visions?

Attorney General BARR. No, I wouldn't, and I would like to see,
obviously, the President's bill or the Senate Republicans' bill, the
substantive provisions there-the death penalty, exclusionary rule,
and habeas corpus-adopted. Right now, as Senator Biden said, we
have been talking about modifications of some of those provisions
and a look at what the whole package might look like to see wheth-
er we can get a compromise.

Senator KOHL. But assuming we can't get that, I had understood
that all three of these-the Brady bill, death penalty provisions,
and the assault weapons-were three things that you were inclined
to be supportive of.

Attorney General BARR. Only if they are part of a broader pack-
age, and for me the key provisions are death penalty, habeas cor-
pus, and the exclusionary rule. Those are the things that I think
are important to get accomplished, and habeas corpus is particu-
larly important, in my view, and that is what a lot of our discus-
sions have really focused on, whether we can come up with a ha-
beas corpus provision that would be satisfactory to everybody, or to
enough people. Habeas corpus is probably the central area of dif-
ference.

Senator KOHL. Are you saying that unless you get habeas, you
don't feel that you want to be a part of any other kind of a com-
promise package, or something like that are you saying?

Attorney General BARR. Well, I will say here that unless habeas
corpus is part of the package, I wouldn't support it.

Senator KOHL. Any part of the package?
Attorney General BARR. No.
Senator KOHI. Even a Brady bill all by itself?
Attorney General BARR. Right.
Senator KOHL. Death penalty all by itself?
Attorney General BARR. Habeas corpus has to be in the package

as far as I am concerned personally, and one of the reasons I would



say that is I don't think we should get into the business of exagger-
ating the significance or the real impact that Brady would have,
particularly the Senate-passed version of Brady.

I think if we strip away the politics of the issue, what we really
have to have is an adequate record base. Everyone agrees with the
proposition--everybody, I think-that we have to have a way of
making sure that felons don't get guns, and therefore we want to
check when someone comes in to get a gun whether or not they are
a felon.

The thing that drives the whole system is what kind of record
base are we checking against. Are we going to have sufficient accu-
racy in that base to be able to make those decisions? Right now,
the state of the records in the country is inadequate because what
we have to do is tie together all the State systems, particularly the
State systems where-the larger States that compose most of the
criminal record material.

What we have to do and what we are trying to do is spend money
now through grants to get the States to bring up their record sys-
tems so they can be queried. My view is by the time the system
is adequate, it won't make much difference, frankly, whether it is
a 7-day waiting period or a 7-minute waiting period because once
the records are up to snuff and provide a sufficient degree of accu-
racy, you won't need 7 days. You will be able to do i_ in 7 minutes.

So I think part of the debate over the length of the waiting pe-
riod is not a real-world debate. Couple that with the fact that very
few weapons that are used in crime come over the counter like
that, and that there is no waiting period for criminals. Criminals
can get guns, and always will be able to get guns in the environ-
ment which we have, and that controlling the over-the-counter sale
is not going to have that much effect.

However, that all being said, recognizing the real-world impact
that Brady will have, which is, in my view, minor, my position is
I would support that, nevertheless, provided we also have these
other tough measures. As I just said, habeas corpus reform is an
essential part of that, and that has been the focus of much of our
discussion, the discussion I have been having with the chairman
and others about this.

Senator KoHL. And you think that they are necessarily tied to-
gether, that you cannot have a Brady bill or some death penalty
provisions, assault weapons provisions, unless you have habeas?
Again, in the real world, I am not sure that they are as connected
as you are making the case. You feel that habeas is central to the
whole thing?

Attorney General BARR. No. I think* getting a comprehensive
crime bill that deals with criminals is important. It is not enough
to deal with over-the-counter sale of firearms. In my view, to sug-
gest that that is going to have any substantial impact is misleading
to the public. I think there are other steps that are much more im-
portant in dealing with violent crime and I want them all dealt
with. To the extent we can get more support for a comprehensive
crime bill, then I want to do that. I want to get as much support
for a comprehensive crime bill as we can and not address these
things piecemeal, which will make it more difficult to accomplish
what I think has to be accomplished across the board.



Senator KOHL. A couple questions on juvenile justice. By any ob-
jective assessment, OJJDP has been a source of controversy since
1980. In recent years, turf battles between OJJDP and the Office
of Justice Programs have been publicly aired in the press, as you
know. This past April, Mr. Sweet, then administrator of OJJDP,
testified on the House side about reauthorizing the Juvenile Justice
Act. Three days later, he was relieved of his duties, and although
Mr. Regier has been Acting Administrator of OJJDP since that
time, his nomination has yet to be sent to the Senate.

Would you give us some idea of how you personally plan to bring
more order to OJJDP? For starters, when will you send up Mr.
Regier's nomination, or are you waiting to see what the makeup is
of the Perot administration?

Attorney General BARR. No, I am not waiting for that. Let me
check and see where Jerry Regier's nomination is because I person-
ally recommended Regier for that position. I have a very high opin-
ion of him. He was working hard on the Weed and Seed Program
and did an excellent job.

I think you had some earlier experience with Mr. Sweet, your of-
fice did, and I think I can assure you that his departure from that
position had nothing to do with his testimony, at least as far as I
was concerned.

Now, as I told you, juvenile justice is something that I am very
interested in, and what I would like to see in the juvenile justice
program is more flexibility given to the Department of Justice in
the grant programs. I think most of the money we are spending
there now is really focused on the institutionalization problem; that
is, separating adults from juveniles in the incarceration setting.

I am not sure that is a good use of Federal money a:id whether
we are advancing the ball much to use our precious resources just
to fund that kind of activity. We have basically made that require-
ment across the board. States know what they have to do, and I
am not sure it is a good use of Federal dollars to keep on paying
for that. I think the States should pay for that.

I think we should use our Federal dollars in juvenile justice to
start trying to deal with, I think, the real problem that we face
with juveniles, which is how do we stop the juveniles from getting
into that position in the first place; how do we set up an effective
juvenile delinquency program, one that does two things-most im-
portantly, salvages the salvageable, takes the kid who might get
into trouble and come up with some kind of intervention strategy
that prevents that kid from becoming a career criminal.

There, we have a lot of programs. We spend a lot of money on
youth programs, but I am not sure any of those programs are really
addressing the need that we have nowadays. I think with-the de-
composition of the family, the problem of the kid who is not
brought up in a setting where there is authority and sort of the
family structure to fall back on. We have to come up with other
kinds of programs, programs that teach kids responsibility, hold
kids accountable where appropriate, provide a certain degree of dis-
cipline, as well as education and training.

So I would like to see us use our money more in stimulating re-
form of juvenile justice systems and experimenting with pilot
projects, developing ideas, encouraging experimentation on those



kinds of programs. Right now, the amount of money that we really
have available to do that is very, very small, and I don't like to see
us throw tens-of millions of dollars just in separating adults from
juveniles when that can be done just as easily by the States.

Senator KOHL. But as you know, many States are not separating
them. Seventeen States are not separating them, and it seems to
me that is the first thing we need to-and I think you would agree
that is one of the very first things we need to do with these juve-
nile offenders is to separate them from the adults. My State, for
example, is not doing it.

Attorney General BARR. Well, why can't States pay for that
themselves?

Senator KOHL. What?
Attorney General BARR. Why can't States pay for that them-

selves? In other words, that is a good idea. That is something we
should be doing and encouraging, but why, of all the things in the
juvenile justice systefi, should the Federal Government be using
our money to pay for that?

I think where we should be using our money is basically in lead-
ership in developing ideas like that. It is as if we got fixated; at
some point in the past, someone said, hey, gee, one of the things
we should do here is we should separate them. Well, that is fine,
but now we are pouring money into that particular program. What
we should be doing is moving on to the next idea, establishing that,
getting the States into it, and move on to the next idea. That is
my concern.

Senator KOHL. One more question, sir. As you know, our staffs
are working to reach a consensus on reauthorizing the Juvenile
Justice Act. There are a few sticking points, however, such as get-
ting the approval of the Justice Department on a new title that we
have set up to encourage States and communities to invest in de-
linquency prevention.

We want to add this new title in part because OJJDP has not
used its discretionary money to encourage delinquency prevention
programs, and also because' less than half the States have been
able to use juvenile justice formula grant funds for any delinquency
prevention programming whatsoever.

Given that we all agree that the entire continuum of juvenile jus-
tice programs should be funded, how else do you envision getting
communities to act on and coordinate delinquency prevention ef-
forts?

Attorney General BARR. Is this the title that would create line
items for education programs and job training programs?

Senator KOHL. It is a separate pot of money to encourage com-
munities to invest in prevention. It is our understanding that
OJJDP-you refuse to spend the discretionary money that they
have on prevention.

Attorney General BARR. Are you talking about drug prevention
or juvenile delinquency prevention?

Senator KOHL. Juvenile delinquency prevention.
Attorney General BARR. Well, let me look into that because I am

not sure what that is about or, you know, what that is. Generally
speaking, what I would like to see in reauthorization of that stat-
ute is the broadest discretion for discretionary grant programs for



juvenile delinquency prevention, reform of juvenile justice systems,
and the broadest scope; allow the Department to experiment, to
create new programs, new pilot projects, new demonstration pro-
grams.

Senator KOHL. Good.
Attorney General BARR. I mean, that is the general principle,

and I haven't looked at that particular provision. I wouls be glad
to do it and see what the hangup is.

Senator KOHL. Thank you. Thank you very much, Mr. Chairman.
The CHAIRMAN. Thank you.
[Senator Kohl's questions and Attorney General Barr's answers

appear in the appendix.]
The CHAIRMAN. The Senator from Alabama.

OPENING STATEMENT OF SENATOR HEFLIN
Senator HEFLIN. Good afternoon. We have a gridlock over the

crime bill, and there are basically one or two areas in which there
is primary disagreement, one being habeas corpus. Do you see any
room for compromise on the various issues that are delaying the
passage of the crime bill?

Attorney General BARR. I think there is room for compromise.
You know, ultimately what it is going to take is some give-and-take
and then each side assessing the whole package and what they can
get from the whole package, just like any other compromise.

On the habeas corpus provision, I think that is one of the most
important ones we have to deal with, and I have sort of set three
criteria for what our position is on that as we try to talk through
these differences. Those criteria are that we not take a step back-
ward from what the current law is-so, for example, I wouldbe op-
posed to overruling Teague; that we not block the Supreme Court

om any further development of reasonable regulation of the use
of habeas corpus; and, third, that we take a step forward, that
there is a material and significant improvement in the status quo.
Within that framework, I have been encouraged by our discussions
so far.

Senator HEFLIN. Well, your second one calls for looking into the
crystal ball as to what the Supreme Court might do, which is not
to block anything as to their development. I think after some of the
decisions that have come down recently, it may well be that what
the Supreme Court may do is unpredictable.

Attorney General BARR. That is true.
Senator HEFLIN. So, in other words, if you had a reasonable ap-

proach relative to that second phase, which, in effect, would be
compromise in regard to allowing what the judgment of the Con-
g ess and the White House and the Department of Justice would
ein the form of a compromise, some progress could be made rel-

ative to that.
The crime bill, of course, is an important piece of legislation

today and there are a lot of provisions in it that the administration
strongly supports and Senator Biden and others support. I have got
mixed feelings about it, but it just seems to me that to have an-
other year of gridlock and the inability to pass a crime bill-we
ought to somehow or another resolve the differences and move for-
ward. It may well be that we could reserve to a later day some of



the battles. Anyway, I am interested in what the room for com-
promise might be on this and see where we are and see if can't
move forward on it.

Attorney General BARR. Well, as I said, Senator, I think there is
room for it. I just said that habeas is one of the key issues, and
I have been encouraged by our discussions so far, As Senator Biden
said earlier, there are a lot of different players in this mix and put-
ting together a compromise is a very difficult, painstaking process.
But I think everybody involved in the process is working in good
faith right now to do it, and understands that it takes give and
take.

Senator HEFLIN. I see you announced today your Operation
Goldpill, which sounds to be a very excellent operation. Are there
a good deal of instances of fraud being perpetrated that come to
your attention relative to illegal diverting, repackaging, and dis-
tributing of medications, and intentional, excessive, or false bidding
by pharmacies for the purpose of defrauding federally funded pro-
grams and private insurance companies? Is there pretty strong evi-
dence out there that that isgoing on?

Attorney General BARR. Yes, Senator. That is one of the areas
that people felt was one of the main areas of fraud in the health
care industry, and that is why this extensive investigation was
done. And I think because of the magnitude of the investigation
and the magnitude of the people who have been arrested and the
seizures that have been made, hopefully it is not going to be as
much of a problem in the future.

As I said earlier in response to one of the Senators here, the
whole problem of health care fraud is a significant problem we face.
We spend close to $800 billion a year on health care services. The
Federal Government spends about $200 billion, and there have
been various estimates ranging from $50 billion to $75, $80 billion
of fraud in that industry. That is big money, and that is why we
have given it such a high priority.

Senator HEFLIN. What would you consider to be the two or three
most important provisions of S. 2180, the Equal Access to Justice
Act? Please articulate those provisions so that we on the Judiciary
Committee will have a sense of the administration's priority in this
regard.

Attorney General BARR. Those are our civil justice reform propos-
als. I would say that I think the requirement to give notice before
filing a complaint is important; it is a priority. It could potentially
save a lot of money because so much money is used in the initial
phases of litigation. The discovery phase is 80 percent of the bill.

I think the ADR provisions, the multidoor courthouse, and find-
ing ways of resolving disputes short of full-scale, set-piece litigation
battles; I would say experimentation with the English rule, the
modified English rule, in the Federal diversity jurisdiction area is
an important one and would, in fact, in our-

Senator HEFLIN. That is lose or pay?
Attorney General BARR. Excuse me?
Senator HEFLIN. That is lose or pay.
Attorney General BARR. Lose or pay.
Senator HEFLIN. Does the Department still remain opposed to

the concept of some type of intercircuit panel which has been pro-



posed by the Federal study committee? We recently had it in a bill,
ut in order to try to get a number of provisions dealing with the

Federal courts passed without any serious opposition, we deleted it.
What primarily is the opposition of the administration relative to

this?
Attorney General BARR. Well, I think we are tentatively opposed.

We have asked Judge Schwartzer of the Federal Judicial Center to
do a study for us, a multiyear study, on the impact and significance
of unresolved intercircuit disputes and want to get a better fix on
it.

I think part of the objection is whether or not it is appropriate
to jump in and resolve some of these disputes prematurely; that it
may be better to allow some of this to continue and fester for a
while, that ultimately it may be better for the system. Part of it
may be-

Senator HEFLIN. Wouldn't that be up to the Supreme Court in
that decision as to whether to refer it? I mean, the policy of wheth-
er it is serious enough-would it be a decision of the Supreme
Court?

Attorney General BARR. Yes, but I think right now we have a
process of triage where the Supreme Court is forced at some point
to confront the issue and has to resolve it. Once the mechanism is
there, it may not be-you know, the Supreme Court may use it and
it may not be the best judgment to use it at that point. I am not
sure the Supreme Court can sit there necessarily and say, from a
legal development standpoint, now is the right time to send it over
to have that resolved. I think that is part of it. I think part of it
is the use of a particular circuit in a geographic area to resolve it
rather than a national court.

Senator HEFLIN. We have introduced legislation dealing with the
Claims Court, and among the provisions or proposals is to modify
and expand the Claims Court's jurisdiction regarding the certifi-
cation requirement involving the claim disputes between a private
contractor and the U.S. Government and to allow the court to hear
some tort claims against the Government. It is sort of like a bank-
ruptcy court when they are involved as they seem to be relative to
some of the asbestos litigation today.

Has the Department made an effort to seek a middle ground or
compromise, or does the Department remained opposed to that por-
tion of the bill relating to this jurisdiction?

Attorney General BARR. You have sort of hit me cold on that one,
Senator. Let me go back and see where we stand on that and
whether we have tried to work out any differences we have.

Senator HEFLIN. Well, basically, what it would be is that in the
Claims Court, if there are tort claims that are involved in it that
could come in connection with it, they would be able to be com-
prehensive in determining that issue along with the other related
issues that are involved in the claims court. If you would look at
it-

Attorney General BARR. Sure. I would be happy to, Senator.
Senator HEFLIN. I believe that is all the questions I have, since

the red light is on.
Attorney General BARR. Thank you.
The CHAIRMAN. Thank you very much.



General you have been here a long time and I appreciate your
time. I have just one short round here and then I will submit the
rest in writing, if I may.

Attorney General BARR. Thank you, Senator.
The CHAIRMAN. Let me go back to the Brady bill for a moment,

if I may. I am getting a little worried; you begin to sound like a
Democrat for a minute in this regard. I got in a big, old fight in
the Democratic caucus with some of my colleagues who stood up
and said, although the Russian aid bill may be a good idea, because
the President won't help, from their perspective, orL domestic pro-
grams, a few said I am not going to be for the Russian aid bill. I
found that somewhat crazy reasoning. Either the Russian aid bill
is good or it is not good, and we shouldn't penalize the interests
of the United States just because the President wasn't good on two
things, from their perspective.

Now, you have said and the President has said-let me stick to
you; I know what you have said. I am never quite sure otherwise,
but I know what you said. You said that the Brady bill is
overrated, but it would be positive. That is what you said a mo-
ment ago. You used the phrase "it would be positive," but it is-
I am paraphrasing. That is a quote, but I am paraphrasing your
saying it was overrated in terms of what it would do. You said
that-

Attorney General BARR. Did I say "positive'"
The CHAIRMAN. I am quite sure you did. I can ask the stenog-

rapher to go back-
Attorney General BARR. I think it w,)uld be of very limited use.
The CHAIRMAN. Yes.
Attorney General BARR. Yes.
The CHAIRMAN. But it is of some positive value, limited, and then

you went on to point out that it was of very limited value. You said
that criminals would still get guns; they are going to get guns.

Attorney General BARR. I think that is one of the downsides of
Brady, and I think one of the downsides of Brady was exhibited in
the Los Angeles riots. The law-abiding people couldn't get guns for
15 days, and the waiting period for hoodlums was 15 seconds, the
time it takes to climb into a storefront window and steal a gun.

The CHAIRMAN. That is true, and there is no law ever going to
change that, unless we decided that no gun could be seen in public.
I mean, we could still point out, as you and I well know, even if
we didn't sell guns, they still could break into arsenals, which they
have done. They could still break into military installations, which
they have done. They could still do all those things. So on that rea-
soning, there would be never any circumstance where-a criminal
can always get something quicker than a law-abiding citizen,
whether it is a drink, whether it is a diamond ring, whether it is
a car, whether it is a gun. Whatever it is, they can always get it
quicker than a law-abiding citizen.

Attorney General BARR. But we are dealing here with a provision
that is designed to prevent the criminal from getting it.

The CHAIRMAN. Right; sure, it does. Well, for example, in Los An-
geles 5,859 would-be gun buyers were rejected in California under
the new records check. Granted, there are a lot who went ahead
and got them, but of those rejected were 609 people who have been



convicted of drug violations, 34 people who have been convicted of
homicide, 101 of sex crimes, 338 of burglaries, 7 of kidnaping, 102
of robbery, and 2,667 of assault.

Now, the one thing we both know from our experience is one of
the reasons why criminal get convicted is they are stupid; they are
not all that smart. The smart ones who get the guns usually aren't
the ones that get caught, and so at least we pick up some of the
dumber ones.

You know, I don't know how it couldn't be good that 34 people
who were convicted of homicide didn't get a gun, at least that way.
They may have gone out and smashed the window and gotten a
gun, but at least, like every other law, we try to make it a little

harder for them. Obviously, if we based our laws on their success
rates, we wouldn't have any laws against murder in this country.

We set a record, 24,600-and-some murders. So if we said we are
going to base it on our record of those we convict of murder, we
would say it makes no sense to have laws against murder; we don't
get them anyway, and we don't. There were 24,000 folks murdered
ast year in America. How many convictions? Does anybody have

any rough idea-" in 10, 1 in 15, 1 in 20? I don't know. What is
the number?

Attorney General BARR. I think tie clearance rate is actually
fairly high for murder, but I couldn't give it LO you. I think it is
60 percent.

The CHAIRMAN. Sixty percent, so we end up with at least
10,000-

Attorney General BARR. We solve, I think.
The CHAIRMAN. Yes, solve. So at least 10,000 of them out there

murdered with impunity and they are walking around. So I am not
trying to be facetious when I say this, but it worries me because
if we say something makes sense, even a little bit of sense, and
then suggest we shouldn't do it unless all the things that make
sense are done from our perspective, then I find that unusual.

For example, there was a newsletter published by the Gun Own-
ers of America quoting a letter from Richard Bond, whom I know
you don't work for. He is the chairman of the Republican Party and
it is not on your watch, but the newsletter quotes Chairman Bond
as saying, "The President has, and will continue to oppose federal
gun control in any form."

Now, the President didn't say that, to the best of my knowledge.
The President said he would support gun control, Brady. I assume
he would view that as gun control. He would support gun control
if it was in the context of a larger, tough, from his perspective,
anticrime package that included all the things you have sug-
gested-reform of habeas corpus that he likes, death penalty, and
all the other things.

But based on what you said today, which didn't contradict that,
to the best of my knowledge, and what Bond is quoted as saying
to the newsletter-the outfit is called Gun Owners of America-I
am beginning to wonder whether or not-I am wondering, if Bond
is right, then somebody is not operating in good faith here. I am
not suggesting he is right; he is only a party chairman.

So do you believe that the quotes from Mr. Bond and the White
House Bulletin, which I should read to you-it says, White House
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Bulletin, the Washington-based newsletter, reported on March 31,
1992, that "senior advisers" to President Bush indicated that "there
are no circumstances under which the President would be for the
Brady bill." Now, that was published, and we will get you a copy
of it, in the White House Bulletin, a Washington-based newsletter.
Again, I don't know who the heck those senior sources are.

Then the chairman of the Republican Party, whom I hardly ever
believe about anything that has to do with politics-he is an honor-
able man, but I mean, you know, chairmen have certain jobs. Bond
saying the President has and will continue to oppose gun control
in any form-putting those two together, 1 am beginning to won-
der, and it would be useful if you could tell us as the chief law en-
forcement officer and spokesperson for the President on this issue
whether or not Bond is correct, or the White House Bulletin. Is it
accurate? Are there no circumstances under which the President
will support gun control?

Attorney General BARR. I think it is a matter of record. I think
the White House sent up a floor position statement on the crime
bill that stated the position. I don't have it in front of me, but it
is in black and white.

The CHAIRMAN. Which said, in effect, that they would
support-

Attorney General BARR. I think it said essentially with respect
to the Mitchell-Dole compromise that it said if the President gets
his comprehensive crime bill, he would give favorable consideration
to the Mitchell-Dole bill, something like that. Whatever the floor
statement says has been the President's position.

The CHAIRMAN. I am just trying to figure out what the position
is.

Attorney General BARR. I think he says he would favorably con-
sider the Mitchell-Dole compromise if part of his comprehensive
crime bill-

The CHAIRMAN. That is my rough recollection, but then after that
he would favorably consider-now, it sounds to me like that posi-
tion has changed. Everybody is entitled to change a position. What
I am asking is, Is that still the position, to the best of your knowl-
edge?

Attorney General BARR. Our position is the floor position, the
SAP, I think it is called, the statement of administration position
that was put out last year, and that remains our position.

The CHAIRMAN. OK.
Attorney General BARR. And I have stated my position, which is

that if we get our crime bill, I will recommend it be signed even
if Brady is in it-I mean, the Mitchell-Dole compromise.

The CHAIRMAN. I know what your position has been, and it has
been consistent.

Attorney General BARR. I think the administration's position has
been consistent. As to the other point-

The CHAIRMAN. I am not saying it wasn't. It just is confusing.
Lots of times, party chairmen don t speak for Presidents or Presi-
dential candidates, and I am hopeful in this case that either Mr.
Bond was misquoted or he does not speak for the President because
what he is quoted asi'aving said is inconsistent with-heck of an



acronym-with the SAP. It seems like the sap is hardening. At any
rate, that is the reason I raise it.

Let me ask, you a few more questions. There is a child abuse pro-
gram. As you know the Department of Justice budget request
seeks to eliminate a $1.5 million initiative, and you may need some
staff input on this. I don't know how you could keep all this in your
head, all these-$1.5 million is a big item to the vast majority of
Americans, but in the context of an entire Federal budget it is not
the biggest item.

In the budget request that Congress is debating now, there has
been a proposal to eliminate the child abuse investigation and pros-
ecution effort in the Office of Justice programs. This program han-
dles, among several other things, about 2,000 calls each year from
prosecutors, law enforcement officials, and parents concerning child
abuse.

Now, your budget request justifies the elimination of the pro-
gram that provides training for prosecutors handling child abuse
cases, as well as serving as a clearinghouse for information about
child abuse cases and strategies, based upon the reason, and I am
now quoting from your budget request, "In light of the scarcity of
available Federal resources and the numerous programs in the De-
partment of Justice that are of a higher priority, we move for the
elimination of this program."

Now, as I heard your exchange with my friend from Wisconsin,
it was my understanding that your position and the administration
position has generally been that one of the good things to do is for
the Federal Government to act as a clearinghouse, the Federal
Government to take those programs where they can help train and!
or give positive input for the smooth running of the criminal justice
system, and concentrate on those and not on programs that, once
up and running, the States are fully capable of handling.

First of all, is the rationale offered the accurate one, that there
are higher priorities? And, two, if that is true, how does this square
with the overall conceptual notion that you have about what things
the Federal Government should be in and not be in, versus what
the States should be responsible for and not responsible for?

Attorney General BARR. I am not familiar with the-I have in
front of me now an answer that was provided to you on this thing,
and frankly I am not familiar with this specific grant. It is a grant
to the American Prosecutor Research Institute, but I will just tell
you what I think.

Obviously, child abuse is not primarily a Federal responsibility.
It is primarily State and local. However, I think given the mag-
nitude of the problem, the Federal Government should be active in
this area. I personally support exactly this kind of activity; that is,
making written training materials available to prosecutors han-
dling child abuse cases and serving as a clearinghouse. So this is
the kd of activity I would like to see and I wouldn't want to see
the overall resources of the Department in this area reduced.

Now, it may be that there is other money that isn't earmarked
elsewhere that could go into this kind of activity, but I would not
want to reduce the Department's resources going into the child
abuse area, particularly this kind of activity. I have visited pros-



ecutors' offices that bave been the beneficiaries of this material and
I think it is an important program to continue.

The CHAIRMAN. Well, maybe we can see if-I mean, it is not a
big-ticket item, but it is-$1,500,000 is not a lot of money, as con-
stantly is quoted. I don't know whether he ever really did say it,
but the man for whom this building was named allegedly said at
one point in a debate years ago, Senator Dirksen, that a million
here and a million there, eventually it adds up to real money, or
something to that effect.

Attorney General BARR. Well, I think law enforcement is one
area the American people don't mind spending money in, and this
type of program dealing with battered children is certainly some-
thing I don't mind spending money on. And I will tell you that
whatever support you can provide to getting the resources to the
Department of Justice this time around would be very much appre-
ciated by everybody in Federal law enforcement.

Last year, we were held down; we lost about $500 million. We
got the money we needed for prisons, but virtually nothing else,
and this year they are talking about no increase. If we have to go
through 2 flat years in a row, Federal law enforcement is going to
be in deep trouble. So I know there are a lot of different priorities,
but the President wanted to increase us this year 10 percent and
I hope Congress is able to find the money to do that.

The CHAIRMAN. Well, as you know, I share your view, and this
ends up being a moving target. Last year, you are correct; we were
about $210, $212, $215 million under what the President wanted,
if I am correct. The year before, we wore about $300 million over
what the President wanted, and hopefully this year we will be at
a place where all that you have requested we are willing to give.
And if the administration and the Congress can compromise in ear-
nest on this crime bill, maybe we can do a lot more than that as
well.

There are those with whom we each have to deal in our own par-
ties in the Congress and in the administration who may have dif-
ferent views than you and I on substantive issues, as we have dif-
ferent views, you and I, on the substantive issues. But there are
also those in this body that have a very-and I know for a fact, not
speaking for you, but some in the administration, who have dif-
ferent judgments about what is the best politics as well.

There are those here, Republicans as well as Democrats, who
say, well, you know, it is better not to have a crime bill, and point
the finger and say we would have stopped that crime in your city
had only that other party cooperated, had they only done what we
wanted. We see that in budget matters all the time, and I suspect
there are those in the administration, some, who may share that
view.

But I think there are also those who probably share the view,
and hopefully they are a majority, that, speaking for me-I can't
speak for you, but my instinct tells me you might disagree that the
one thing the American people want is some action, and the only
thing that is truly damning to both political parties, Congress, and
the administration, is to demonstrate once again to the American
people, for whatever reason, we cannot make any movement on a



problem as big as the crime issue; that we cannot step up to the

So I hope that both parties, appropriators who are in the Con-
gress controlled by the Democrats, political advisers to the Presi-
dent controlled by Republicans, both listen to the message old
Rossie Perot is sending out there. I may be dead wrong. I am no
political analyst, but my instinct tells me that the single greatest
appeal of Ross Perot is that he says he will get things done. Now,
whether he could or would is a totally different question, but that
can-do notion that is associated with anybody who is able to amass
several billion dollars in personal fortune somehow communicates
to folks out there. So I would hope that we can make some effort.

As I indicated to you-and I have spoken to the ranking member,
Senator Thurmond, and, as I said, I have spoken to the chairs on
the House side. I think we should make a concerted effort to see
if we can work out a compromise on a crime bill and then, in uni-
son-President, Attorney General, chairperson, leadership, minor-
ity, and majority-come up with the money to back it up.

I am an optimist. I believe we can do that because Ibelieve the
alternative is not something that the American people are prepared
to live with, and that is for us to continue to squabble over this
issue. So this is not at your request, I know, but I will be calling
you in about 12 minutes to see whether or not there is a possibility
of us beginning to explore the possibility of a compromise, and I
hope we can because I know you sincerely want a crime bill and
I know the ranking member sincerely wants a crime bill, and
maybe we can work it out.

Again, thank you for your time, General.
Attorney General BARR. Thank you, Mr. Chairman.
The CHAIRMAN. It is a pleasure working with you. I am going to

send to you, if I may, just because I know your staff only is work-
ing 14 hours a day-we might as well make them work 14/2 hours
a day, like ours, as well-and that is I have about 10, 12 questions
that I would like, for the record, answered.

Attorney General BARR. Sure.
The CHAIRMAN. There are some matters that you have already

covered, some you haven't covered, from Weed and Seed, to reau-
thorization of independent counsel, to handling of the BCCI inves-
tigation, and a few other matters-nothing that will surprise you,
but I think we should have for the record in this oversight effort.

[The chairman's questions and Attorney General Barr's answers
appear in the appendix.]

The CHAIRMAN. Anything you would like to say, General, before
we part?

Attorney General BARR. No. I appreciate once agami your cour-
tesy, Mr. Chairman.

The CHAmRMAN. Thanks.
Attorney General BARR. It is a pleasure to work with you.
The CHAIRMAN. We are adjourned. Thanks again.
[Whereupon, at 5:43 p.m., the committee was adjourned.]
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QUESTIONS FROM SENATOR BIDEN

Ouestions on Transfer of Bureau of Justice Assistance Funds

Q. How much of fiscal year 1991's discretionary portion of the
Drug Control and System Improvement Grants were transferred to
or administered by federal agencies other than the Bureau of
Justice Assistance? Please provide a complete list of the
discretionary grant that will be transferred or administered
by other Justice Department agencies along with a specific
explanation for these grants being awarded to federal agencies
rather than tate and local agencies? If figures are
available for fiscal year 1992, please provide them to the
Committee.

A. Through the discretionary program of the Edward Byrne Memorial
State and Local Law Enforcement Assistance Program, the Bureau
of Justice Assistance (BJA) provides support for programs to
control crime and drugs and to improve the functioning of
State and local criminal justice systems, particularly
programs that are national or multijurisdictional in scope.
BJA also supports educational and training programs for
criminal justice personnel and provides technical assistance
to States and local units of governments. All of the
programs supported by BJA with discretionary funds are for the
benefit of State and local criminal justice systems and the
funds are spent in accordance with the statutory purposes of
the program.

In accordance with the authorizing legislation, the
discretionary program "is to provide additional Federal
financial assistance to public or private agencies and private
nonprofit organizations" to carry out the program. In some
instances, other Federal agencies may be the most effective
vehicle for providing training and technical assistance to
State and local agencies. The utilization of existing Federal
expertise in providing training and technical assistance may
more directly and cost-effectively serve the interests of
States and localities than would awarding funds to a private
grantee. For example, BJA has utilized the Drug Enforcement
Administration (DEA) to provide State and local officials
training on clandestine laboratory investigations and officer
safety and, through the Federal Bureau of Investigation (FBI),
BJA has provided training to State and local officials in the
areas of financial investigation and asset forfeiture. In
other instances, expertise may lie with one of BJA's sister
agencies within the Office of Justice Programs (OJP). For
instance, the mandate to conduct comprehensive evaluations of
the Byrne formula and discretionary programs lies with the
National Institute of Justice (NIJ). In Fiscal Year 1991, the
Conference Report accompanying the appropriation bill
specified that not less than $3 million should be provided to
NIJ for this effort. The OJP Bureau of Justice Statistics,
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which is the principal agency for gathering statistics on
crime, criminal offenders, and the criminal justice system at
all levels of government, assists BJA with its comprehensive
program to improve State criminal history records information
systems. In some instances, another OJP bureau may have an
existing contract for similar functions, such as clearinghouse
operations. For many years, NIJ has contracted for this type
of service and activity. It is more economical and efficient
for BJA to support its clearinghouse activities by "riding"
the existing NIJ contract, as a separate component or task of
the contract. These cooperative, collaborative efforts do not
"transfer" funds out of the Byrne Program nor does the
collaborating agency use these funds to augment its own
resources or functions. Furthermore, these efforts are
undertaken in the spirit of the Economy Act.

A list of FY 1991 projects undertaken by BJA in collaboration
with other OJP bureaus or other Federal agencies is )rovided.
A list of projects initiated to date and those planned in FY
1992 is also provided.1  In all instances these efforts are
targeted at providing assistance to State and local units of
government to enhance the operations and effectiveness of
their criminal justice systems.

Questions on Federal Aid to State and Local Law Enforcement

Q. It was encouraging to hear you testify about the importance of
federal aid to state and local law enforcement. As we
discussed at the hearing, including the more than $3 billion
in state and local aid programs in the Gramm-Republican crime
bill is a valuable change. Administration support for these
programs is, of course, vital to finding the funds to meet
these authorization targets.

I assume that you, as I, are not playing a cynical game with
these authorizations. That is, that we are each proceeding
that the money can be found if the President is willing to
find it and that the money will not be found unless we
authorize these funding levels.

So, the key question is, if these authorizations --
authorizations that are now in a Republican crime bill --
became law as part of comprehensive crime legislation that is
acceptable to the President, will this Administration do
everything it can to help find the dollars necessary to fund
these programs? What, specifically, will the Administration
do to fund these programs?

1 See attachment 1.
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A. As you know, the constrairs ,)f the Budget Enforcement Act of
1990 limit the available f' .nding for new programs. As a
result, unless an emergency is declared, any funding for this
assistance will be largely re-directed from current programs.
The President's 1994 budget request is now being developed and
no specific funding decisions have been made.

Q. The President has wide-ranging abilities to find dollars for
emergency programs, will you convince him to unleash these
powers?

A. Provisions of the Budget Enforcement Act allow the President
to propose the appropriation of funds above the spending caps
if an emergency is declared. The needs of State and local law
enforcement are certainly urgent, but they must be weighed
against the deficit emergency facing our country.

Q. Will your budget request to OMB for FY 1994 seek full funding
to meet all of these authorizations? If not, which of these
programs will be fully funded in your request?

A. Currently, the Department is in the process of developing its
1994 request to OMB. The Administration prohibits the
disclosure of specific budget decisions until the President's
budget is transmitted formally to Congress.

Q. Will the President's budget request for FY 1994 fully fund
these programs? If not, which of the several programs will be
fully funded in the President's budget request for FY 1994?

A. Presidential decisions have not yet been made. In addition,
the nature and amounts of the President's decisions are
confidential and may not be released until the budget request
is transmitted formally to Congress.

Q. As you know, the President's budget for 1993, actually cut aid
to state and local law enforcement by $116 million. Not only
was the juvenile justice budget slashed by more than $60
million, but $36 million was cut from the state and local aid
portion of the high intensity drug trafficking areas program,
and numerous other programs were cut.

While I was encouraged to hear you testify that you will fight
to support the "front lines" of the anti-drug, anti-crime
effort, I do not understand how this squares with the
president's budget.

Moreover, I do not know how this squares with your comments to
the law enforcement community. For example, after a speech to
the National Sheriff's Association -- on June 21, 1992, in San
Diego -- you were quoted in newspaper accounts as saying:
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Now is not the time for cutbacks in law enforcement.
Police, prosecutors, and prisons are a good investment.
We cannot afford not to invest in more law enforcement.

If this accurately quotes your words, could you explain how do
these comments square with the reality of the budget proposed
by President Bush that cuts $116 million from federal aid to
state and local law enforcement?

A. The reduction of $116 million for State and local law
enforcement programs is largely made up of decreases for
programs in the Department of Justice appropriation for the
Office of Justice Programs, specifically Juvenile Justice
Programs ($61 million) and the Regional Information Sharing
System Program ($14.5 million). However, the total also
includes a cut of $36 million for the High Intensity Drug
Trafficking Areas Program (HIDTA), which is administered by
the Office of National Drug Control Policy. Although the
Department of Justice did propose full funding in 1993 for the
Juvenile Justice Program, limited resources available for the
Administration's priorities did not permit the funding of
these programs.

0uest. , ns on Civil Asset Forfeiture

Q. As you know, the equitable sharing provisions of the 1984
Crime Bill have greatly increased cooperation among federal,
state and local law enforcement officials. One proposed
change in the Justice Department's Asset Forfeiture Fund has
been to increase the Department's "off the top" share for
administrative expenses -- from the current 10% to 15% or 20%,
depending upon the litigation required by each case. Has, in
fact, this change gone into effect?

If this change has gone into effect, under what authority does
the Department of Justice make such a change, absent
Congressional action?

If s-ch a change has gone into effect, could you please share
with the Committee the specific justification for increasing
the Department's share for administrative expenses?

A. The change has gone into effect. By way of background,
section 881(e) (3) of Title 21 states that "The Attorney
General shall assure that any property transferred to a State
or local law enforcement agency . . . has a value that bears
a reasonable relationship to the degree of direct
participation of the State or local agency in the law
enforcement effort resulting in the forfeiture . .
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In the typical joint case, the Department assess the relative
degree of participation in the case. In a simple case, if the
Delaware State Police and the Federal Bureau of Investigation
(FBI) put an equal amount of time and effort into a case
resulting in a federal forfeiture generating $1 million in net
proceeds, then one-half of the net proceeds ($500,000) is
transferred to the Delaware State Police and the remainder is
retained in the Department of Justice Assets Forfeiture Fund.
The portion retained represents the efforts of the FBI and the
United States Attorney's Office which prosec tes the case.
The only subtractions in arriving at the "net proceeds" are
actual out-of-pocket payments for property management,
satisfaction of liens held by innocent lienholders,
advertising costs paid out to newspapers, payments to
informants and so forth. No subtraction is made for
"overhead" or "administrative expenses."

Confusion often arises over the federal equitable share
retained in so-called "adoptive seizure" cases. In these
cases, State or local law enforcement agencies have done all
the prexseizure work involved in a case and bring the seized
property to a federal agency for "adoption" and federal
forfeiture. The Department of Justice commenced "adoptive
seizures" in 1985 as a way to encourage forfeitures in States
which had weak forfeiture laws. Lacking experience, the
Department established a "presumptive" federal equitable share
of 10% of the net proceeds for carrying out the legal and
additional investigative work involved in transforming a
"seizure" into a "forfeiture." As adoptive cases are fairly
uniform in the relative degree of effort devoted by federal,
State, and local officials and thus lend themselves to use of
a "flat-rate" share; the use of this "presumptive" federal
share also avoids the necessity of requiring an accounting of
hours devoted to the case by federal, State, and local
officials. Some State and local officials have mistakenly
viewed this federal share as an "administrative fee" which is
highly misleading.

In reviewing the adoptive program in 1990, the Department
concluded that the 10% federal share was unrealistically low
and increased the federal share in adoptive cases to 15% in
uncontested cases and 20% in contested cases for all State and
local seizures adopted on or after September 1, 1990. As of
this date, the policy will have been in place for two years.

The authority for the change is the basic sharing authority
set out at 21 U.S.C. 881(e)(3). The Department reads the
cited statute as requiring that the United States of America,
as well as State and local law enforcement agencies, receive
its equitable share of federal forfeiture proceeds.
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The Department's Office of Inspector General (OIG) is
currently auditing the equitable sharing program and is
reviewing the federal share retained in adoptive cases to
determine whether it is too low, too high, or appropriate. An
OIG report is expected in August or September and the
Department will give great weight to the OIG recommendation as
to the appropriate federal equitable sharing percentage in
adoptive seizure c'ses.

questions on the Weed and Seed Program

Q. Please list each of the programs -- including Congressional
appropriations for FY 1992, and President's request for FY
1993 -- that are components of the Weed and Seed proposal?

A. In FY 1992, the Department of Justice has allocated about
$13.8 million to expand the initial pilot phase of the Weed
and Seed program. Of this amount, $9 million was provided
from the United States Attorneys Account, in close cooperation
with OJP and the BJA to initiate the 16 new Weed and Seed
demonstration projects to provide continuation funding for the
pilot sites and to coordinate the Special Operation Weed and
Seed in Los Angeles. In addition to the funding provided by
the U.S. Attorneys, BJA has contributed $3.5 million of Byrne
Discretionary funds from base resources to support the Weed
and Seed program. Boys and Girls Clubs of America has also
agreed to establish clubs in public housing in Weed and Seed
sites, consistent with the $2.5 million Congressional earmark
and will allocate approxJately $1 million toward the
establishment of these clubs. BJA will provide $350,000 for
training and technical assistance to the Weed and Seed pilot
sites, as well as other jurisdictions that are interested in
implementing a Weed and Seed project. In addition, a new
project will be initiated in 1992 by-the National Institute of
Justice to perform a process evaluation of up to ten Weed and
Seed sites. The Weed and Seed neighborhoods are also eligible
to receive targeted monies under a variety of existing Federal
programs during Fiscal Year 1992. For example, OJP and the
Office for Resident Initiatives in the Department of Housing
and Urban Development (HUD) are currently negotiating an
interagency agreement to develop and deliver training and
technical assistance for residents and public housing police
on implementing community policing in public housing
developments. Additionally, HUD, under its Drug Elimination
Grant Program Notice of Funding Availability for FY 1992,
provides that applicants who are coordinating with operation
Weed ahd Seed will be given preference in funding.

The President's budget request for 1993 includes a total of
$500 million to support this comprehensive initiative. A
chart identifying each component of the program is provided.
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The $500 million includes $30 million for the Department of
Justice, made up of $20 million for the U.S. Attorneys and $10
million for the Office of Justice Programs. The $20 million
requested for the U.S. Attorneys includes $5.7 million from
base resources and $14.3 million in new funding. The $10
million for OJP includes $2 million in the Juvenile Justice
High Risk Youth program and $8 million of Edward Byrne
Discretionary funds. All of the OJP funds are from base
resources.

Q. What authority will the U.S. Attorney's in Weed and Seed
demonstration sites have over Weed and Seed funds distributed
by federal agencies other than the Justice Department?

A. Weed and Seed is a locally driven strategy that is coordinated
in the community by a local steering committee. The U.S.
Attorney acts to facilitate and initiate the coordination
required among law enforcement and social service agencies.

Funds provided by other Federal agencies will be administered
by those agencies -- not by the U.S. Attorneys.

Q. How will grant recipients for Weed and Seed funds distributed
by federal agencies other than the Justice Department be
selected? According to regulations currently governing the
distribution of these funds? What impact will this have on
existing selection procedures, such as peer review systems?

A. An interagency working group has been established at the
Federal level to determine and establish procedures for the
operation and implementation of the Weed and Seed program. At
this time, it is envisioned that each Federal agency will be
responsible ior the administration of its own grant program.

The Attorney General will provide the leadership and
coordination efforts necessary to implement the Weed and Seed
strategy, including developing a plan for the use of Federal
funds appropriated for selected activities in the Departments
of Labor, Education, Health and Human Services,
Transportation, Agriculture, and Housing and Urban
Development. Each participating Federal Department, however,
will be responsible for accounting for the expenditure of
funds under their administration. The Attorney General will
also solicit plans from State and local applicants to
revitalize neighborhoods using programs administered by these
agencies and will review and approve these plans in

consultation with the Federal agency to which the funds are
appropriated. Again, at this time it is envisioned that each

2 See attachment 2.
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Federal agency will be responsible for the administration of
its own grant program.

Q. Will Weed and Seed fureq distributed by federal agencies other
than the Justice Department be disbursed according to
regulations currently governing these programs?

A. As stated above, an interagency working group has been
established at the Federal level to determine and establish
procedures for the operation and implementatioi of the Weed
and Seed program. At this time, it is Anvisioned that each
Federal agency will be responsible for the administration of
its own grant program. -

Questions on the Assassination of Judge Falcone

Q. Due to the Judge's membership in the Italian-American Working
Group (IAWG) on Organized Crime, do you believe there are any
other avenues for cooperation?

A. The Department of Justice (DOJ) views Judge Falcone's murder
as a cowardly act carried out by desperate people. DOJ does
not view this act as part of an international criminal
conspiracy against law enforcement. DOJ has pledged to assist
Italian authorities in any way possible to help bring to
justice those individuals responsible for this heinous act.

Specifically, the FBI has made available the entire scientific
expertise of their Laboratory Division and the outstanding
expertise of their Criminal Investigative Division to assist
the Italian authorities in their search for the perpetrators
of this wanton act of violence.

Experts from the FBI Laboratory and the Criminal Investigative
Division traveled to Palermo, Sicily on May 29, 1992 and
departed June 4, 1992 and worked at the bomb site near Palermo
with the Italian authorities in an effort to obtain every
possible shred of evidence to indict and conviict those
responsible for these murders.

The FBI is in the process of conducting an exchange program
between FBI officials and the new Direzione Investigativa
Antimafia (DIA) to assist the Italians in establishing the
organizational and administrative structure of this new
agency. The DIA will eventually assume responsibility for all
Mafia investigations in Italy. Hopefully this spirit of
cooperation will send a signal to the criminals responsible
for these murders that they are not operating in a vacuum, and
that these murders have international ramifications.
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Q. Do you think it is appropriate to grant protection to
witnesses -- under the Witness Protection Program -- who help
bring these killers to justice?

A. As the Witness Security Reform Act (18 U.S.C. 3521, et seq.)
is written, there are no specific provisions which authorize
witness protection for persons who testify in foreign proceed-
ings, absent a nexus to a prosecution brought by the United
States government. Currently, the statute provides for states
to request that the United States relocate a witness in a
state case. If the case is unrelated to a federal prosecu-
tion, the federal government will provide protection if the
state reimburses the federal government for the cost of the
relocation.

In the spirit of international cooperation in criminal
matters, it may be possible under existing law to afford
protection to a witness in a foreign proceeding, provided that
1) the case in the foreign country meets the criteria used to
evaluate United States federal cases, 2) the foreign govern-
ment reimburses the United States government for the cost of
relocation, and 3) the witness is allowed entry into the
United States. The Department would welcome the opportunity
to work with Congress to draft legislation to clarify this
question.

Q. Do you believe that there are any statutes under which the
United States could assert jurisdiction over the prosecution
of these killers? Is the Department pursuing all of these
avenues?

A. There are a number of Federal statutes that provide the United
States with the jurisdiction to investigate and prosecute the
unknown subjects of the Falcone investigation. The statues
include Title 18, U.S.C., Section 1959, Violent Crimes in Aid
of Racketeering Activity; Title 18, U.S.C., Section 1961,
Racketeering Influenced and Corrupt Organizations; Title 18,
U.S.C., Section 1952, Interstate and Foreign Travel or
Transportation in Aid of Racketeering Enterprises.

These statutes permit United States prosecutions of a crime
partially or even mostly committed on foreign soil if some
aspect of the planning of the crime occurred within U.S.
jurisdiction. The FBI is pursuing this investigation vigor-
ously. Aside from the scientific and technical assistance
being rendered to the Italian Authorities, there are many
other investigative areas being pursued at the present time.
However, because it is a pending matter I am not at liberty to
make any further comments.



77

10

Q. Do any of the initiatives against international terrorists --
such as monetary rewards -- hold promise for this
investigation?

A. The statute to which you are apparently referring is 22 U.S.C.
2708, which pertains to rewards for acts of terrorism
committed primarily outside the United States. (Since Judge
Falcone was killed outside the United States, 18 U.S.C. 3071,
a statute which provides for rewards for acts of terrorism
primarily within the United States, would not apply, even if
the crime were considered an act of terrorism.) 22 U.S.C.
2708 provides that for the payment of a reward, the crime
involved must be considered an "act of international terror-
ism" and be "against a United States person or United States
property." It appears very doubtful that the Judge Falcone
murder meets either criteria.

18 U.S.C. 3076 provides that a person eligible for a reward
under 22 U.S.C. 2708 or 18 U.S.C. 3071 may, in the discretion
of the Attorney General, participate in the witness protection
program. But, this statute would also appear not to apply
since the facts as known in the Falcone case indicate he was
not a United States person, was not killed in the jurisdiction
of the United States, and his killing probably would not be
considered an act of terrorism.

Q. Newspapers have reported a potential link with the Colombian
cocaine cartels, can you comment?

A. It is impossible to say at this point who was responsible for
two reasons: first it is a pending investigation of the
Italian authorities on which the FBI i3 assisting; and,
second, the evidence is still being evaluated and it would be
premature to comment on that at this time.

Questions o the Bureau of Justice Statistics

Q. What is the current Justice Department policy concerning the
inclusion of comments on policy in Bureau of Justicr
Statistics Reports?

A. In its reports, the Bureau of Justice Statistics (BJS)
presents analysis based upon the statistical data contained
within the report. While BJS does, to the extent appropriate,
indicate how this information may relate to policies or
practices of interest to the justice community and others, it
scrupulously avoids staking out specific policy positions in
its analysis. BJS data is collected independently and,
through the University of Michigan, is made available to
researchers across the nation for further analysis and
replication. While BJS analysis is cited by the
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Administration and Congress in support of various policy
positions, the central mission of BJS is to provide to all
consumers the most accurate data and statistical analyses
possible of operationally relevant topics. For these reasons,
every attempt is made to avoid the appearance of promoting
specific policies within BJS statistical reports.

Ouestions on Reauthorization of the Independent Counsel

Q. Later this year, the independent counsel statute will expire
unless Congress reauthorizes it. Last fall, in connection
with your confirmation hearing, in response to my written
questions asking whether you supported reauthorization of the
independent counsel statute, you stated that:

(TJhe Administration has had certain practical concerns
with the statute, such as the independent counsel's
budget, the extent to which (the) independent counsel is
bound by Department of Justice policies and procedures,
and the scope of the statute's coverage. In general,
assuming that the Administration's concerns are
satisfactorily met, I expect that I would be able to
support reauthorization.

You wrote further that:

I would not raise constitutional objections to the
reauthorization in its present form. Rather I would
treat this matter as a policy decision. I would
recommend changes in the statute to address the practical
concerns noted above.

More recently -- last month on "Larry King Live" -- you spoke
of being opposed to the statute as currently written.

Please identify each of the specific features of the
independent counsel statute as currently written that cause
you concern, and describe what change in the statute would
adequate resolve your concern.

A. The Administration's position on the reauthorization of the
Independent Counsel Act was set forth by Deputy Attorney
General Terwilliger on August 11, 1992, in testimony before a
Subcommittee of the Senate Governmental Affairs Commjttee. A
copy of that testimony is enclosed for your review.

3 See attachment 3.
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Q. If these concerns are addressed by Congress, will the
President support reauthorization of the independent counsel
statute? Will you advise him to do so?

A. See above.

Questions on the Office of Professional Responsibility

Q. In February 1992, the General Accounting Office issued a
report on the operations of the Office of Professional
Responsibility (OPR). In its report, GAO recommended that OPR
make several specific improvements in its procedures. For
example, GAO recommended that OPR establish written standards
for conducting and documenting its work, in part to ensure
that all reasonable follow-up leads are investigated. Has this
recommendation been implemented? If not, why not?

A. The recommendation has been implemented effective May 12,
1992.

Q. If so will you provide a copy of the written standards to the
Committee?

A. A copy of the standards and the impl3-nenting memorandum are
attached.

4

Q. GAO also noted that OPR is authorized by regulation to make
recommendations to the Attorney General on broad policy
changes anad improvements in department-wide operations but
does not presently undertake such analyses. GAO recommended
that OPR assume responsibility for periodic review of all
internal investigative case files to identify and address
systemic changes that may be warranted in the Department's
procedures an policies. Has this recommendation been
implemented? If not, why not?

A. The recommendation has been implemented effective May 12,
1992. However, the question mischaracterizes the issue. As
the Department pointed out in its comments to the draft GAO
report, there are numerous examples (six were cited in OPR's
comments to the GAO report) of OPR identifying instances of
systemic problems and the need for policy changes. GAO was
apparently concerned with yet another more formal analysis of
cases over time to identify problems based upon observable
trends to identify any need for policy changes not already
addressed as a part of OPR's investigative activities.
Accordingly, OPR has agreed to perform an analysis of its
closed cases on an annual basis to determine if trends exist

See attachment 4.
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which clearly suggest the need for policy changes. OPR will
also continue to identify systemic problems which are noted in
the course of its investigations and will notify appropriate
Department officials and make necessary recommendations.

Q. If so, will you direct OPR to report on ts findings on a
regular basis? Will you make such reports available to this
committee?

A. OPR has committed to performing a broad review of its cases on
an annual basis. I believe that is an appropriate time
interval; therefore, there is no need for me to direct OPR to
take any action. Consistent with past practice regarding OPR
reports, OPR will provide a briefing to appropriate members of
the Committee with respect to such matters.

Q. Finally, GAO found that OPR does not determine the results of
investigations referred to other units within the Department,
nor does OPR monitor the imposition of disciplinary action
resulting from investigations conducted either by other units
or OPR itself. GAO recommended that OPR track the results --
including whether disciplinary actions were imposed on
employees who engage in misconduct -- of investigations it
completes as well as those handled by other units. Has this
recommendation been implemented? If not, why not?

A. The recommendation has been implemented effective May 12,
1992. For cases closed after May 12, 1992, the OP;- file will
reflect the disposition of the matter as well as the
disciplinary action, if any, imposed.

Q. The GAO report included a statistical analysis of the number
of cases OPR investigated, the number of cases in which
allegations of misconduct were found to have merit, and the
number in which disciplinary action was taken. Will you
direct OPR to maintain these type of statistics in connection
with tracking the results of investigations of misconduct by
Department employees?

A. Under the procedures adopted following the GAO report, OPR
will not close a file intil the final results of the matter,
including disciplinary action, if any, are documented in the
file. As a result OPR will, maintain statistics on
substantiated cases and disciplinary actions taken.

Q. Will you make such statistics available to this committee on
a periodic basis?

A. The statistics'will be reported in OPR's Annual Report for FY
1993 and each fiscal year thereafter and will be available to
the Committee in that form.
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Questions on the Clean Air Act Reciulations

Q. Is it the case that the Department was asked to provide an
opinion supporting the new regulations after the President
decided to issue them, and had not provided an opinion
analyzing the regulations prior to the President's decision?

A. No. The Department was asked to provide its opinion
concerning the issue of public notice and comment on permit
amendments before the Administration's decision on this
question, and in fact provided its opinion before the
decision. The Department had commenced its review of this
question long before the policy decision was taken.
Similarly, EPA had been repeatedly informed of our legal
conclusions on this question prior to the policy decision. In
particular, a written summary of our views was conveyed to
that agency through a March 1992 letter from then Acting
Assistant Attorney General Barry M. Hartman of the
Department's Environment and Natural Resources Division.
Administrator Reilly requested and received a detailed written
opinion from the Department after the Administration's policy
decision had been made, to confirm and elaborate on the advice
the Department had earlier provided.

Q. If yes, why did the Department not provide an opinion on the
legality of the new regulation prior to the President's
decision?

A. As explained above, the Department repeatedly provided its
legal opinion on this issue prior to the Administration's
policy decision.

Q. Did you or anyone else in the Department ever advise the White
House, the Competitiveness Council, or the Environmental
Protection Agency that the proposed regulations are
inconsistent with Congressional intent as expressed in the
1990 Clean Air Act amendments?

A. No. Our legal advice to client agencies is, of course,
privileged from disclosure, including disclosure to Congress.
Because our opinion to the Administrator has been disclosed,
however, and because it has been suggested that the Department
offered our clients inconsistent advice on the question of
public notice and comment, I believe it is appropriate to
state that neither before nor after the issuance of the
Department's opinion on public notice and comment to
Administrator Reilly has the Justice Department ever advised
the White House, the Competitiveness Council, or EPA that the
proposed permit regulation's omission of public notice and
comment was unlawful under the Clean Air Act. As the attached
June 3, 1992 letter to Representative Waxman explains in
greater detail, the two pieces of "evidence" that have been
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cited to suggest a contradiction in our position on public
notice and comment in no way support that charge. Rather, it
has been this Department's consistent view that the 1990 Clean
Air Act Amendments give EPA the discretion to allow the States
either to require or to omit such procedures.

On May 10, 1991, EPA issued a proposed permit rule that, like
the recent final rule, would have allowed States to approve
minor permit amendments without public notice and comment. In
congressional testimony on May 1, 1991, then-General Counsel
E. Donald Elliott of EPA testified that "[i]t certainly is the
case that I would not sign off on something that I thought was
clearly illegal and (where] no argument could be made that
this was in complianoe with the law." Subcomm. on Health and
Environment, House Comm. on Energy and Commerce (May 1, 1991)
(trans. at 110). Mr. Elliott defended the legality of the
proposed rule's minor permit procedure throughout the hearing.
2p&, ,id. at 162 ("[B]oth I ai 4 the Justice Department
believe in this instance that this provision meets the minimum
requirements of legal defensibility."); 4o. at 93 ("We don't
believe that [section] 502(b)(10) about operational
flexibility is the only tool in the Act that Congress provided
for us to deal with these problems.")

Q. Did you or others in the Department provide any advice in
connection with the proposed regulations to the White House,
the Competitiveness Council, or the Environmental Protection
Agency during the period between May, 1991 -- when the White
House first issued its proposal -- and May, 1992 -- when the
President made his final decision? If yes, please describe
the contacts that took place.

A. As noted above, our legal advice to our clients is protected
by well-recognized privileges against disclosure.
Nevertheless, I think it appropriate in the circumstances of
this case to state that] Department personnel did provide
formal and informal legal advice on the public notice issue to
EPA, the White House, and the Competitiveness Council during
the period in question, through a number of mostly informal
meetings and telephone conversations.

Our legal analysis of this issue was and is that the 1990
Clean Air Act Amendments permit EPA wide latitude either to
require the States to provide for notice and comment, or to
permit the States to reach their own determinations as to
whether notice and comment are necessary or appropriate for
their particular circumstances, as both the initial and final
EPA permit rules provide. Nothing in our opinion, or in EPA's
permit rule, prevents any State from offering full opportunity
for notice and comment, should it so desire. The
Administration believes that leaving this decision to the
States is fully in accord with the Act's mandate for
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"[a]dequate, streamlined, and reasonable procedures . . . for
expeditious review of permit actions

Questions on International Antitrust

Q. Earlier this year, you announced a change in Justice
Department policy concerning the extraterritorial application
of our antitrust laws. Specifically, this change allows for
the prosecution of foreign cartels that injure U.S. exporters
trying to compete in a closed foreign market, even when there
is no proof of harm to American consumers. Have you initiated
prosecutions of this type, since the announced change of
policy? If so, please indicate, to the extent possible, the
number and nature of these prosecutions. If not, why not,

A. No prosecutions have been brought since the April 3, 1992,
policy change. It is important to us that any case brought
under this theory be well-considered and well-developed. It
ordinarily takes a considerable period of time between the
initiation of an antitrust investigation and the point at
which sufficient evidence has been obtained to warrant filing
a case. Prior to the April 3 announcement, the Department's
policy had been not to pursue antitrust investigations based
only on harm to exporters. As a result, there were no
investigations of this nature in the pipeline at the time the
change was made.

Q. How have our largest trading partners responded to this change
in antitrust policy?.

A. They have welcomed our expressed intention to implement the
policy consistently with principles of international comity,
and our stated willingness to work with antitrust authorities
of the importing country when the conduct violates their laws
and they are prepared to take action to remedy the conduct.

Q. What difficulties are presented, in these cases, by barriers
to effective discovery in foreign nations? How can these
discovery problems be overcome?

A. Obtaining evidence located abroad is often more difficult than
obtaining evidence located in the United States. There often
are instances in which the Department does not have
jurisdiction -over foreign individuals or firms that have
relevant information abroad. Even when the Department is in
a position to assert jurisdiction, however, we find that many
foreign governments object to the use of compulsory process by
another government to obtain evidence from within their
territories as a violation of sovereignty. A number of these
governments have enacted blocking laws that prohibit
compliance with such discovery demands. Efforts to compel the

K-
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produce ion of foreign located information may lead to time-
consuming litigation over the legal implications of these
blocking laws.

These difficulties are not unique to antitrust investigations,
or to antitrust investigations under the changed policy.

Jurisdictional disputes of this nature have diminished in
recent years. There is a growing appreciation among our
trading partners that it is in our mutual interest to
cooperate in the enforcement of our respective antitrust laws.
The Department is pursuing efforts at increased cooperation
both multi laterally, primarily through the OECD, and
bilaterally. The antitrust cooperation agreement we signed
with the Commission of the European Communities this past
September is a good example of the kind of cooperation the
Department is working to achieve and expand upon in the
antitrust area. In addition, in our negotiations on mutual
legal assistance treaties in the criminal enforcement area,
the Department has been seeking to assure that antitrust
crimes as well as other types of offenses are covered, whether
or not the offense is treated under the criminal laws of both
parties to the agreement.

Questions on the Prosecution of Financial Institution Fraud

Q. In 1989, then-Attorney General Richard Thornburgh indicated
that the primary mode of investigating financial institution
fraud cases would be inter-agency task forces, with personnel
from the FBI, U.S. Attorney Offices, the IRS, regulatory and
other federal agencies working together. The Justice
Department announced plans for task forces in 27 cities. But
it appears that only three task forces have been formed to
date. Why did the Department establish only 3 of the task
forces that were planned? Has the task force model been
abandoned, or does the Department intend to follow through
with the originally announced plan;

-- -

A. The Justice Department has placed 100% dedicated attorney
resources not in 3 cities, not in 27 cities but in 75 U.S.
Attorneys Offices whose U.S. Attorneys use dedicated Financial
Fraud Coordinators to supervise these matters. Their
leadership has brought about a string of successful
prosecutions in this complex area of white collar crime.

The criticism implied by this series of questions concerns me
insofar as it seems to demonstrate a continuing unwillingness
on the part of GAO to paint both a complete and fair picture
of the Department's efforts in this our number one white
collar criminal priority. It is particularly disappointing
given the detailed response the Department provided on this
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very topic in the Spring of 1991 to Chairman Brooks, your
House counterpart, and of which GAO was aware.

GAO auditors told us last fall that they have no criticism of
the substantive effectiveness of our financial institution
fraud program but field auditors repeatedly visit our
prosecutors to look at the "form" of this program. In fact,
GAO auditors have praised programs in a number of cities which
are different in structure than the Dallas Regional Bank Fraud
Task Force. Dallas is not our only successful model as GAO
has privately conceded.

Before GAO auditors visited a single "Task Force" they were
told by our Special Counsel that they did not all look like
Dallas. GAO and Congress have been told what the Department
was doing with the resources it 9as givon. There have been no
secrets or changes in strategy.

In September 1990, GAO itself noted in a written Report that
the 27 Task Forces had been staffed and their creation mooted
their earlier concerns. That September 1990 Report by GAO
identified two central elements of what they viewed as a
successful program -- dedicated resources and dedicated
supervision. The Department has worked to ensure that these
elements are present in all of our Financial Institution Fraud
(FIF) programs. Ironically, in its September 1990 Report, GAO
chose to criticize the very Dallas Bank Fraud Task it now
wishes us to use as an exclusive model by saying its
accomplishments were unclear -- a "fact" which the Department

5 On April 12, 1990 then Criminal Division Assistant
Attorney General Edward Dennis stated in testimony before Congress
that the Department was: '--establishing task forces, consisting
mainly of FBI staff and United States Attorney office staff, in FBI
divisions and judicial districts having the greatest need"
(emphasis added).

This same interpretation can be found in Mr. Dennis'
later testimony of May 11, 1990.

On August 2, 1990, then Attorney General Dick Thornburgh
told Congress that (tlhe Task Force concept uses the combined
resources of the United States Attorneys' office, the Criminal and
Tax Divisions of the Department of Justice, the FBI, the Internal
Revenue Service (IRS) and various financial institution regulatory
agencies, including the FDIC and Office of Thrift Supervisiun
(OTS), in a team effort to pinpoint, investigate and prosecute
serious fraud allegations.' (Testimony at p. 4)

Through a variety of mechanisms, we have attempted to
bring all of these diverse resources to bear.
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disputed then and disputes now with more than 100 major S&L
criminals jailed through Dallas Task Force efforts.

These are professional prosecutors dealing with an
unprecedented problem as beat they can with the resources that
were and have now been provided to them. The traditional and
professional way of dealing with any law enforcement problem
is to begin with the United States Attorneys at the local
level.

The financial institution fraud program has been coordinated
at a national level since the Spring of 1990 through the
efforts of a Special Counsel within the Office of the Deputy
Attorney General -- one selected by the Attorney General (Jim
Richmond), and one selected by the President and confirmed by
the Senate (Ira Raphaelson). Both of these men served on my
staff when I was the Deputy Attorney General. They were
"professional" prosecutors who commanded the respect of those
local U.S. Attorneys. Nonetheless, their experience, indeed
no experience, is a substitute for the judgement and
leadership of the local U.S. Attorneys. The Special Counsel's
efforts are those of national leadership and coordination and
those efforts have helped to produce a remarkable program.

GAO was told in writing on October 1, 1991 that thei
misinterpretation of my predecessor's remarks was unfair.
Yet their continued misinterpretation of those remarks seems
to persist to date.

Q There have been reports that the Justice Department has
encountered difficulty in getting other federal departments to
provide personnel for financial institution fraud
investigations. Has the Justice Department received
sufficient cooperation from the regulatory agencies and other
government departments?

A. The Justice Department has received an unprecedented degree of
cooperation in this effort. Coordination has never been
better as evidenced by the adoption on June 25, 1992 by the
Senior Tnteragency Group of a National on Coordination of the
Collection of Restitution.

If the thrust of this question is to ask whether the
Department would welcome additional investigative assistance
from IRS and certain of the regulators, the answer is of
course. For instance, while the Department would welcome
additional investigative resources from IRS-CID, and has
requested same, appropriations levels have not allowed IRS-CID
to increase staffing to meet the needs we all agree are thbre.

6 See attachment 5.
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The FBI, in adherence to the DOJ policy of aggressively
pursuing all appropriate cases of FIF, has directed its
Special Agents-in-Charge to meet with other law enforcement
and regulatory representatives through local and regional
working groups to prioritize and coordinate investigations.
These working groups promote interagency cooperation on all
levels.

Q. Does the Special Counsel for Financial Institution Fraud have
the statutory authority needed to ensure that the other
agencies or departments cooperate and participate in these
investigations, or are legislative reforms necessary to ensure
that you receive greater cooperation?

A. The effort against financial institution fraud is not a matter
of authority for the Special Counsel for he exercises the
Attorney General's authority when needed in this area. The
question is to what degree other departments or agencies could
or should put their resources at our discretion. As the
Department responded to Senator Alan Dixon's committee this
past spring:

Along with the Brady Bank Bill, one statutory change that
we sought last year that was not adopted by Congress
would have required coordination of regulatory litigation
with the Attorney General; that proposal had the support
of the Treasury Department as well as the regulators.
Fortunately, we have been able to achieve an enhanced
degree of coordination with the Treasury Department, but
that still does not allow them to allocate sufficient IRS
Criminal Investigative Division (CID) resources for they
are, by law, under the direction and control of IRS
Regional Counsel.

Q. Has the Justice Department established a national policy for
prosecuting financial institution fraud cases that are below
a certain monetary threshold, or is it up to individual U.S.
Attorney offices to set such a policy?

A. The Attorney General has committed the resources and efforts
of this Department to the prosecution of "major" financial
institistion fraud cases as we have defined them. Prosecution
of ncn major cases is within the discretion of the U.S.
Attorney to prioritize along with the other demand on his/her
resources.

Q. If a national policy has been established, what is it?

A. See above.

Q. Have any U.S. Attorney offices adopted a policy of routinely
declining smaller cases?
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A. While I cannot state with precision which, if any, offices
have adopted these policies, I am told by those who have been
U.S. Attorneys that it has long been the practice and would
not be unusual for a United States Attorney, often in
consultation with and/or at the request of the law enforcement
agencies and regulators to set a threshold dollar or loss
level for prosecution of cases with an appropriate caveat for
exceptional circumstances making the exception to that
threshold.

Questions on the BCCI Investigation

Q. At your confirmation hearing last November you said that you
had asked for a "thorough review" of the Department's
investigation of BCCI up until July of last year, when you
became personally involved.

Who in the Justice Department is in charge of this review?

Has the review been completed yet?

What did the review conclude about the Justice Department's
handling of the BCCI investigation?

Did the review encompass the apparent failure of other
agencies, such as the C.I.A., to inform the Justice Department
in a timely manner about possible illegal activity?

Have you implemented any change in policies or procedures or
new policies or procedures in the wake of the review? If so,
what are they?

Will you make a copy of the conclusions resulting from the
review available to the Judiciary Committee?

A. The Justice Department's "retrospective review" of the BCCI
investigation remains an ongoing matter under the direction of
Robert S. Mueller, III, Assistant Attorney General for the
Criminal Division. A portion of that review deals with claims
that the Department was in some manner improperly influenced
by the CIA, other intelligence agencies, the White House,
defense attorneys, lobbyists, and others not to prosecute the
bank. To date, no credible evidence has been uncovered to
support any suggestion that the Department was subjected to
improper influence in the course of its investigations of
BCCI. At present, therefore, it would be unwarranted to make
any referral to the FBI or any other law enforcement agency,
or to the Office of Professional Responsibility, for further
investigation in that regard.
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The Department's overall management of the investigations and
claims kf failure of coordination within the Justice
Department and between law enforcement agencies, regulatory
agencies and the intelligence community in this regard are
still being examined. The search for ways to maximize
coordination and communication within the many decentralized
components of the Justice Department and to enhance the
sharing of information among federal agencies in major
criminal investigations such as BCCI, without violating
restrictions imposed by law, remains an ongoing process. I
cannot give a definite date when this process will be
completed. Our first priority is, and must continue to be,
the vigorous pursuit of the BCCI investigations and
prosecutions.

When the Department's analysis is completed and I hPve had a
chance to review all of Mr. Mueller's conclu.;Lons and
recommendations, the Department expects to disclose some or
all of its findings to the Judiciary Committee, consistent
with our obligations to protect both confidential grand jury
information and information, which, if disclosed, could
compromise ongoing investigations and prosecutions related to
BCCI.

Q. Approximately how many times per year and under what
circumstances does the Justice Department consult with the
C.I.A., the State Department, or the National Security Council
on criminal investigations?

A. The Department does not maintain statistics on the number of
times and under what circumstances it consults with other
departments and agencies in the course of our criminal
investigations. Such consultations occur whenever they are
warranted by the facts of a case.

Q. How many U.S. Attorney's offices are currently working on the
BCCI case?

A. In addition to attorneys from the BCCI Task Force in
Washington, D.C. (which consists of attorneys both from the
Department's Fraud Section, Criminal Division and the U.S.
Attorney's Office for the District of Columbia) prosecutors
from U.S. Attorneys' Offices in the Southern District of
Florida, Middle District of Florida, Northern District of
Georgia, Central District of California and Southern District
of New York are working on various civil and criminal aspects
of the BCCI investigations end prosecutions.

Q. How many prosecutors, F.B.I. agents, and other personnel are
investigating the BCCI case?
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A. Approximately three dozen prosecutors, excluding supervisory
personnel, are assigned to various aspects of the BCCI case.
This number includes attorneys assigned to pending
prosecutions of former BCCI officers, employees and
shareholders in the District of Columbia, Tampa and Miami;
attorneys conducting ongoing criminal investigations;
attorneys focusing primarily on forfeiture and bankruptcy
issues; attorneys assigned to Congressional matters; and
attorneys responsible for international matters, including the
acquisition of evidence in foreign countries. Some of these
individuals work on BCCI-related matters on a part-time basis.

In addition, more than 40 agents and analysts from the Federal
Bureau of Investigation, Internal Revenue Service, Drug
Enforcement Administration and Customs Service are assigned to
BCCI-related investigations.

According to a Justice Department court filing last month, Abu
Dhabi has refused to cooperate with the criminal investigation
by preventing the Justice Department from gaining access to
witnesses and documents that are in Abu Dhabi.

Q. According to a Justice Department court filing last month, Abu
Dhabi has refused to cooperate with the criminal investigation
by preventing the Justice department from gaining access to
witnesses and documents that are in Abu Dhabi. What measures
is the Department taking to gain access to the witnesses and
documents Abu Dhabi is holding?

A. Since last September, the Department has attempted to gain
access to both witnesses and documents in Abu Dhabi. Senior
prosecutors from the Department visited Abu Dhabi on two
occasions last fall to discuss mutual cooperation to resolve
the BCCI criminal investigations undertaken by our respective
governments.

Although discussions with attorneys for the Abu Dhabi
government have continued since that time, cooperation has not
been forthcoming to date. The Department expects that the
issue will be resolved, however, within the next several
weeks. If cooperation from Abu Dhabi is not achieved, the
Department will report that fact to the Judiciary Committee.

Q. What roles have the State Department, the White House and any
other federal agency played in attempting to obtain the
cooperation of Abu Dhabi?

A. The White House has not played any role in attempting to
obtain the cooperation of Abu Dhabi. For the past several
months, the State Department has assisted the Department of
Justice in its efforts to achieve mutual cooperation.
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Q. Last fall, Abu Dhabi hired James Lake to handle its public
relations in this country, a representation that continues
today. Since January, Mr. Lake has also served as deputy
chief of President Bush's reelection campaign. Do you'
perceive any conflict of interest in Mr. Lake's dual role?

A. No evidence has been brought to our attention to suggest that
the elements of any criminal statute have been violated. Under
these circumstances, it would not be appropriate for me to
comment since it is not a matter that falls within the
jurisdiction of the Justice Department.

Q. In your view, should the Ethics in Government Act be amended
to prevent a senior presidential campaign official from
representing an individual or entity involved in a federal
criminal investigation?

A. The Department of Justice has not formulated a position on
whether the Ethics in Government Act should be amended to
cover senior campaign officials. However, the Department
would be concerned about the policy of treating private
persons involved in campaigns the same as current or former
government officials.

Questions on the Investigation of Banco Nazionale del Lavoro

Q. How many prosecutors are currently assigned full-time to the
Banco Nazionale del Lavoro (BNL) case?

A. Two career prosecutors from the Northern District of Georgia
work full-time on the BNL case. The First Assistant United
States Attorney from that district also spends considerable
time supervising the matter. In addition, several attorneys
from the Fraud Section and the Office of International Affairs
of the Department of Justice continue to assist the Atlanta
prosecutors in obtaining evidence from various federal
agencies and foreign countries.

Q. How many investigators are working on the case fulltime?

A. Twelve agents and one examiner are currently assigned to
investigate the BNL case. Some of these individuals are
working on the case on a part-time basis. Other agents and
supervisory personnel are involved in the investigation in
varying degrees on an as needed basis.
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QUESTIONS FROM SENATOR THURMOND

Questions on the Prosecution on Financial Institution Fraud

Q. The Department has launched a major effort to uncover and
prosecute those responsible for the bank and thrift crisis.
Special Counsel for Financial Institution, Ira Raphaelson, has
coordinated the over 1,600 FBI agents and prosecuting
attorneys dedicated to financial institution fraud. Despite
the fact that the Department has prosecuted more that 3,100
defendants in these cases over the past 2 years there is some
question whether we are doing all we can to prosecute those
responsible. From your experience, what can Congress do, if
anything, to assist the Department in its continuing effort to
fight financial institution fraud (FIF).

A. The Congress can continue to recommend and appropriate funds
to ensure that the manpower required to address and prosecute
those responsible for the crisis continues. The FBI caseload
as to FIF cases continues to increase. From the end of Fiscal
Year (FY) 1986 to April 30, 1992, the number of FIF cases
being investigated by the FBI has steadily increased from
7,286 to 9,112. In this same period, investigations as to
major cases (losses of $100,000 or more) have increased form
2,948 to 4,798 and failure cases have increased from 202 to
744. There has been an increase in major cases and failures
for each year since 1986 to the present, and the FBI has no
indication that this upward trend will abate.

Ouestion$ On eautrr -iJon of Office of Justice Programs

Q. General Barr, as you know, Congress is preparing to
reauthorize the Office of Justice Programs and its various
bureaus. In fact, I plan to introduce the Administration's
bill later today. Most would agree that the Office for

-Victims of Crime, National Institute of Justice, the Office of
Juvenile Justice, and other bureaus should be reauthorized.
Yet, it has been suggested that the Office of Justice Programs
should be eliminated or that its authority over the various
bureaus should be substantially curtailed. In your opinion,
is there a need for improved cooperation and communication
between the various bureaus and is the Office of Justice
Programs best suited to further these objectives?

A. The OJP bureaus and offices provide more than $800 million
annually for state and local government activities. The role
of the Assistant Attorney General, OJP, is an important one --
it is to promote and facilitate coordination and cooperation
among the bureaus and offices within OJP and to provide the
support services they need to accomplish their important
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missions. The programs coordinated through OJP and
developed, funded and administered through the various bureaus
and offices, work to form partnerships among Federal, state
and local government officials to combat violent crime and
drug trafficking, improve the administration of justice in
America, meet the needs of crime victims, and find innovative
ways to address problems such as violent crime, prison
crowding, juvenile crime, and drug abuse.- OJP's main goal is
to provide the coordination necessary to make the Nation's
criminal justice system more efficient and effective by
identifying emerging criminal justice issues, developing and
testing promising approaches to address these issues,
evaluating program results, and disseminating these findings
and other information to state and local units of government.
OJP serves as a crucial link between Federal, State and local
law enforcement and justice agencies in serving their
communities and carrying out the National Drug Control
strategy. OJP also houses important statistical activities
for the Department of Justice and the nation.

The Department is confident that OJP has and will continue to
meet its responsibilities, and that the needs of state and
local units of government are being met.

However, it is unfortunate that as the principal grant-making
arm of the Department of Justice, OJP's organizational
structure has been the subject of some controversy since its
inception. OJP's structure of five Bureaus and an office of
the Assistant Attorney General, all headed by Presidential
appointees has been the focus of several Congressional
hearings and three studies over the last three years: (1) the
Department's Office of thd Inspector General (OIG) (January
1991); (2) the Department's Justice Management Division (JMD)
(November 1990); and (3) the General Accounting Office (GAO)
(September 1991). These studies all acknowledged that the
organizational structure, as established by statute, is non-
traditional and has inherent conflicts. Indeed, the
organizational structure has, at times, fostered territorial
battles, fragmentation of programs, duplication of efforts,
and made coordination somewhat difficult. JMD made
recommendations that the OJP Assistant Attorney General's
authority over the bureaus and offices be strengthened and
more clear24d. fined, and on February 19, 1991, the Attorney
General issued a new Delegation Order No. 1473-92, which
defined, in a manner more consistent with traditional
organizational structures, the Assistant Attorney General's
authority over the OJP bureaus.

The Administration's OJP reauthorization proposal seeks to
clearly acknowledge the need to foster greater coordination
and cooperation among OJP and its bureaus, and, in this time
of fiscal restraint, to integrate where possible the bureau
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and office resources to maximize their effect through such
programs as Weed and Seed. This proposal reflects the
Department's intent to improve OJP's ability to coordinate and
thereby enhance the effectiveness and efficiency of operations
within OJP and its bureaus and offices.

Questions on Civil Asset Forfeiture

Q. General Barr, the Department's Asset Forfeiture Program has
proven to be a remarkable success. Since FY 1985, more than
$2.4 billion in cash and property has been stripped from drug
traffickers and other violent criminals. Most of this has
been reinvested in law enforcement. Please discuss whether
you believe the Federal forfeiture statute should be expanded
to fight other types of crime, such as white collar crime. In
addition, how do you respond to those who have called for the
elimination of civil forfeiture?

A. We believe asset forfeiture should be available as a sanction
for white-collar crime and in 1990 formally submitted
legislation to Congress proposing that forfeiture be
established as a sanction for the fourteen most frequently
used federal fraud statutes. Since that time, the Department
has endorsed proposals that forfeiture be expanded to
encompass profits and proceeds of alien smuggling,
counterfeiting, and various violent firearms and explosives
offenses. There is much to be said for the proposition that
forfeiture should be available for all federal criminal
offenses committed for profit.

Regarding criticisms of the asset forfeiture program, and
particularly civil forfeiture, the Department is keenly aware
of the power of forfeiture and are taking extraordinary steps
to ensure the prudent use of this very effective law
enforcement weapon. To the extent that the Department has
investigated media allegations of abuse, we have found that
such media reports were based on inaccurate and/or incomplete
accounts of the cases described. While we cannot vouch for
all the seizures and forfeitures conducted by State and local
agencies, the Department believes that federal law enfo cement
authorities are using asset forfeiture prudently and with
appropriate caution and restraint. If we discover cases where
any abuse has occurred, I can assure you that we will take
strong and immediate corrective action as we recognize that to
abuse any law enforcement tool will ulti-oately result in the
loss of it. Asset forfeiture is much too important for us to
allow it to be jeopardized by misuse.



28

Questions on Victims Rights

Q. General Barr, all too often, crime victims are victimized a
second time by our criminal justice system. The Department's
Office for Victims of Crime has made substantial progress in
making the needs of crime victims known to the general public.
Yet, many in Covgress think that the best way to help crime
victims is to financially compensate then for their injuries.
What do you believe are the most important steps Congress can
take to further 1he interests of victims' rights?

A. Since the passage of Victims of Crime Act (VOCA), which
authorized the establishment of a Federal Crime Victims Fund
(Fund), the Office for Victims of Crime (OVC), within the
Department of Justice, has awarded $631,068,000 to States to
support direct services to crime victims and to financially
compensate crime victims for cost associated with their
victimization from deposits in the Fund. In Fiscal Year (FY)
1986, the first year of this Federal grant program, the cap on
the Fund was $100 million dollars; however, today the cap on
the Fund is $150 million dollars. Since the inception of the
program, we have observed an overall increase of 84% in the
amount of funds available to support State crime victims
programs. Likewise, we have noted substantial increases in
the amounts States have dedicated to crime victim
compensation, claims approved by State compensation programs,
and amounts awarded to crime victims for medical expenses,
mental health cunseling, funeral expenses, lost wages, and
other expenses.

We have also observed increases in the provision of victim
services such as shelter, criminal justice advocacy, crisis
intervention and other emergency services. Attached are
charts which depict the number of victim services programs
funded, dollars set aside for specific categories of crime
victims, and requests for various types of services under the
VOCA victim assistance grant program.

Concerning steps that may be taken by Congress to further the
interest of crime victims, we believe passage of the
amendments to VOCA contained in H.R. 3371, the Omnibus Crime
Control Act of 1991, introduced by Congressman Schumer, is
critical. The proposed amendments to VOCA in H.R. 3371 would:
(i) permanently reauthorize VOCA, remove the cap on the Crime
Victims Fund, and create a mechanism that permits the Director
to retain a portion of the Fund as a reserve for use when
deposits decline; (2) simplify the distribution of the Fund;
(3) authorize much needed funding for demonstration projects;
(4) provide limited administrative costs for State crime

? See attachment 6.
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victim compensatio; and victim assistance grant recipients and
contains a nonsupp sntation clause with regard to administra-
tive expenditures; (5) increase funding for the Children's
Justice Act grant programs; (6) seek to limit the extent to
which State crime compensation programs are treated as primary
payers of crime victims compensation costs; (7) increase the
matching share to State compensation programs; (8) extend the
obligation/expenditure period for Fund dollars; (9) identify
child victims of violent street crime as underserved; (10)
delay the implementation of amendments until sufficient sums
are available in the Fund to ensure that States will not
receive reduce funding under the two formula grant programs;
and (11) establish a new due date for the biennial report to
Congress on the impact of VOCA.

We think these are important amendments which can greatly
advance our efforts on behalf of crime victims. Furthermore,
these amendments are supported by major victims rights groups
such as the National Organization for Victim Assistance and
the National Victims Center. Further, we anticipate deposits
in the Fund to exceed the current legislative cap of $150
million in Fiscal Year 1992, since as of the end of May
deposits into the Fund had reached $105 million with four
months remaining in the fiscal year. At this rate of
collection, the Fund could easily exceed $150 million. If the
cap were removed, the additional funds could be used to assist
more crime victims than are currently served.

questions on Habeas Corpus Decisions

Q. The Supreme Court handed down a number of habeas corpus
decisions this term. What is your opinion of these decisions
and is the Court continuing to restrict the potential for
frivolous litigation?

A. The Court's habeas corpus decisions in this term have
primarily involved applications or elaborations of standards
adopted in earlier decisions. In general, the Court has taken
a number of constructive steps in recent years to accord
increased finality to criminal judgments and reduce the abuse
of habeas corpus. However, these decisions do not obviate the
need to enact the legislative reforms proposed in title II of
the President's violent crime bill (S. 635 and H.R. 1400),
which were passed by the Senate in title XI of S. 1241, and
which have been incorporated in title II of the Thurmond-Gramm
bill (S. 2305).

For example, title II of S. 2305 proposes a rule of deference
to full and fair state court adjudications in habeas corpus
proceedings. This would generally require deference to
reasonable state court determinations of a prisoner's claims.
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This deferential standard of review would apply to questions
of law and questions of application of law to fact, as well as
to the determination of purely factual matters.

The case of Wriaht v. West, 112 S.Ct. 2482 (1992), raised the
possibility that the Supreme Court might adopt a similar rule.
Earlier cases, including Butler v. McKellar, 110 S.Ct. 1212
(1990), have effectively adopted a standard of reasonableness
in reviewing state court decisions of questions of law in the
context of "retroactivity" determinations. The facts of
Wriaht v. West potentially provided an opportunity to adopt
the same sort of deferential review of applications of law to
fact by state courts. (Review of purely factual
determinations is already deferential under the standards of
28 U.S.C. 2254(d)).

However, the various opinions in the decision of WrigLht v.
West rejected the petitioner's claims on other grounds, and
the Court did not need to adopt any new principle regarding
the general standard of review. Hence, enactment of the
reform proposed in S. 2305 remains essential to eliminate the
gratuitous second-guessing of reasonable state court decisions
by lower federal courts.

A similar point appears from the Court's decisions regarding
successive petitions. The Supreme Court's articulation of the
"abuse of the writ" doctrine in McCleskev v. Zant, 111 S.Ct.
1454 (1991), was a significant step forward in curbing the
virtually endless litigation involving second and successive
habeas petitions that often occurs, particularly in capital
cases. Moreover, in Sawyer v. Whitley, 112 S.Ct. 2514 (1992),
the Court rejected an interpretation of the McCleskey rule
that could have broadly allowed challenges to capital
sentences in successive petitions, even where no "cause" could
be shown for failing to raise a claim in earlier petitions.

However, even on the most favorable construction, the
McCleskey rule falls short of the Powell Committee's proposal,
under which successive petitions in capital cases would be
limited to cases in which a claim is raised that casts doubt
on the defendant's commission of the offense for which the
death penalty was imposed, and cause is shown for failing to
raise the claim in earlier proceedings. Enactment of the
Powell Committee proposal remains essential to obtain an
adequate safeguard against delay and obstruction of the
execution of death sentences through repetitive habeas
filings.

Finally, we would note that the habeas corpus reforms of title
II of S. 2305 include important reforms which, by their
nature, cannot be adopted through caselaw development. These
include the definite time limitation rules for habeas corpus
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filings proposed in the bill, and the adoption of definite
time limits for lower federal courts to conclude the
litigation of habeas petitions in capital cases. The
enactment of these legislative proposals is essential to
control the unconscionable delays and limitless prolongation
of litigation that can occur under the existing rules.
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QUESTION FROM SENATOR METZENBAUM

Question on the Regulation of the Life Insurance Industry

Q. As you may be aware, my antitrust subcommittee is holding a
series of hearings on the life insurance industry to determine
if the billions of dollars that the American people have
invested in life insurance is being protected by state
regulation or national oversight.

What we found is that state regulation is tantamount to no
regulation. State regulations are clearly inadequate to
prevent an industry-wide insolvency problem. State guarantee
funds cannot protect consumers' investment if their life
insurance company becomes insolvent. State laws don't prevent
life insurance companies from transferring policyholders,
without their consent, to other less financially secure
companies. State laws don't protect consumers against life
insurance companies, and their agents, who use deceptive
tactics to sell their policies.

Worse still, the only national body that is in a position to
oversee the industry and push for uniform laws to deal with
these problems--the National Association of Insurance
Commissioners (NAIC)--has strong ties to the insurance
industry and virtually no consumer representation. Even if
that were not the case, I do not believe that the NAIC is up
to the task of assuring proper oversight of this industry.
For instance, the NAIC passed a resolution concluding that
Executive Life was in "no imminent financial danger" just four
months before that company collapsed.

The point here is that the insurance industry is not subject
to uniform, or reliable state regulation or oversight by any
effective national watchdog. Likewise, it is exempt from the
federal antitrust laws under the McCarran-Ferguson Act.
Currently, these are the only national laws that could stop
some of the anticompetitive practices that have undoubtedly
contributed to the insurance industry's insolvency and other
problems. Despite that fact, the DOJ has, for the first time
in my memory, opposed legislation to repeal the McCarran-
Ferguson antitrust exemption for insurers.

General Barr, can you explain to me how the DOJ can oppose
subjecting the insurance industry--where regulatory oversight
is either lacking or woefully inadequate--to the same rules of
fair competition that apply to virtually every other industry
in America? By taking that position, aren't you leaving the
American people at the mercy of an insurance industry over
which neither the federal government nor the states have any
meaningful control?
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A. Various specific proposals to repeal or reform the broad
antitrust exemption for the business of insurance contained in
the McCarran-Ferguson Act have been introduced and debated
during the current and recent Congresses. The Department has
been closely following the arguments for and against such
repeal or reform legislation, and has stated that, in general,
it endorses congressional review of the existing exemption.
The Department has stated its opposition to one version of
such legislation, H.P. 9, the Insurance Competitive Pricing
Act of 1991, on a variety of grounds. We are concerned that
this bill could have unwarranted deterrent effects on
appropriate procompetitive behavior, that the bill fails to
include important types of procompetitive behavior among its
"safe harbor" provisions, and that the bill is ambiguous with
respect to the application of the "state action" doctrine to
the business of insurance.

The Department views insurance fraud and the problem of
insolvencies as a significant growing crime problem.
Insurance fraud threatens the very foundation of our nation's
financial services industry. Our commitment to combating
insurance fraud is evidenced by the recent FBI publication of
an insurance insolvency study, reallocation of resources to
insurance-fra-dd-atrf, and-the-epansioospecialized
training on insurance fraud.
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QUESTIONS FROM SENATOR DECONCINI

Questions on the Commerce IG Report on Alteration of Doguments

Q. On July 10, 1991 Congressman Barnard requested the Justice
Department open an investigation into the Commerce IG report
on alteration of documents provided Congress. In House
testimony last week, Assistant A.G. Robert Mueller stated that
the Barnard request was immediately assigned to the Public
Integrity Section at Justice, which in turn, enlisted the aid
of the FBI. According to Mr. Mueller, the investigative phase
has been delayed because of the unavailability of Dennis
Kloske. His testimony goes on to say that recently the FBI
finally located Kloske in Europe and interviewed him. It has
been 11 months since Mr. Mueller stated that the Barnard
request was "immediately assigned to the Public Integrity
Section". It is apparent to this Senator that Dennis Kloske
is the key to this case. With both the Public Integrity
Section and the FBI assigned to this investigation, how could
it take 11 months to interview Mr. Kloske?

A. Both the Public Integrity Section and the Federal Bureau of
Investigation have been actively investigating the allegations
relating to the alteration of documents by officials at the
Department of Commerce. The attorneys and agents assigned to
this matter have followed the Department's standard
investigatory practices. Prior to interviewing Mr. Kloske,
they reviewed volumes of documents and interviewed numerous
persons with knowledge relating to the Department of
commerce's response to Congressman Barnard's request for
information. It was only upon the completion of this phase
that an interview was sought with Mr. Kloske. Although there
was some difficulty in locating Mr. Kloske, and in arranging
an interview, they located and interviewed him within a
reasonable period of time.

Q. How long had Mr. Kloske been out of the U.S. and was he
traveling under a false passport? How many lawyers and FBI
Agents were assigned to locate Kloske?

A. Mr. Kloske resigned from the DOC May 1, 1991, and then began
working as a financial consultant dealing in stocks. He
traveled to Europe and remained in Europe until June 1992,
when he returned to the Washington, D.C. area. Kloske was not
traveling under a false passport. The FBI had two Agents
involved in this investigation.

Q. I believe the Commerce I.G. investigation has serious flaws.
It is also difficult, in the current political climate, to
have complete confidence in a Justice Department
investigation. You have the Democrats in Congress claiming
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cover-up/ You have the President claiming the is nothing more
than .1 action year politics. Regardless of what the Congress
decided Kr. Barr, you have the authority to appoint a special
counsel in this case. The American people deserve a full
accounting. Are you ready to appoint a special counsel to
investigate these alterations? What would it take for you to
appoint a special counsel?

A. As you may be aware, a majority of the majority Members of the
House Judiciary Committee have requested the appointment of an
independent counsel to investigate matters relating to Iraq.
The allegations of alteration of documents by officials at the
Department of Commerce are included in this request. On
August 10, 1992, the Attorney General declined to seek
appointment of an independent counsel for the reasons stated
in his letter and report to the House Judiciary Committee. A
copy of that letter is enclosed for your review.8

Q. Both the Commerce Department's General Counsel and its
Inspector General are convinced that Dennis Kloske, a lowly
Deputy Under Secretary, acted on his own in altering documents
that involve the sale of more than $1 billion in U.S. military
equipment and technology to a country that we were at war
with. It is interesting to note that at an interagency
meeting on April 16, 1990 on Iraqi policy, Kloske presented a
variety of proposals to restrict licenses of high-tech goods
with potential military uses to Iraq. The proposal were
rejected. Kr. Attorney General, don't you find it rather odd
that an individual who is being accused of altering documents,
would six months earlier attempt to change U.S. government
policy with regard to !raq?

A. The allegations against Dennis Kloske are currently under
investigation by the Department of Justice. Accordingly, it
would be inappropriate to speculate about Mr. Kloske's
motivations or intent.

Q. According to an article in U.S. News and World Report last
month, Nicholas Rostow, Special Assistant to the President and
Legal Advisor to the National Security Council (NSC),
established a vetting policy for Iraq-related records, urging
that "Alternatives to providing documents to Congress
regarding Iraq should be explored." Documents show that Rostow
presided over interagency meetings on crafting responses for
congressional request on April 8, 9, and 15, 1991. Did you or
anyone at Justice attend any of these meetings? At any time
in those meeting was there any discussion of altering any
government documents or delaying the release of, or
withholding documents from Congress?

a See attachment 7..
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A. The information we have to date shows that there were
interagency meetings attended by Department of Justice and
other government attorneys responding to Congressional
requests for information. The Attorney General did not attend
any of these meetings. The purpose of these meetings was to
determine what information Congress was seeking from each
Department, which agency had jurisdiction over certain
documents, whether any of the information should not be
released or should be released only under certain conditions
on the grounds of executive privilege or other lawful bases
(such as the classification status of the documents) and
whether there were national security issues at stake in
releasing the information, and if so, how they should be
addressed. While these issues were discussed, and properly
so, we have no information of any improper discussion of
delaying the release of or withholding documents from
Congress. We have no information that any documents were in
fact withheld, or that alteration of documents was discussed
at all at these meetings.

Questions on Border Patrols

Q. Last April, it was reported that Border Patrol officers were
targeting young school children in Phoenix, AZ for questioning
about their immigration status.

A. The Border Patrol does not target school children for
questioning anywhere in the United States. During the normal
course of business the Border Patrol may encounter and need to
interview unaccompanied minors who are in the United States
unlawfully. Public schools are contacted for information to
locate parents or guardians of unaccompanied minors in an
effort to minimize detention time and to expedite
reunification with family members. A meeting was conducted
with Dr. Victor Herbert, Superintendent of the Phoenix Union
High School District to foster better communication concerning
juvenile alien matters. The Border Patrol was represented by
an Assistant Chief of the Tucson Sector and the Sector
Counsel.

Q. More recently, a Border Patrol officer was arrested and is
being charged with first degree murder in the fatal shooting
of an individual near Nogales--an incident that was not
reported to supervisors for several hours.

A. The case is being investigated by the Santa Cruz Sheriff's
Department, the FBI and the Office of the Inspector General.
We will provide a full report of the results of the
investigation when the pending criminal actions are resolved.
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Q. I have the highest regard for the men and women of the Border
Patrol. As you know, I have fought for years to improve the
resources and funding available to this agency so that they
may carry out the difficult and dangerous mission of
protecting this country's border. However, the public
perception of these officers has been altered negatively over
the years by reports of incidents of unnecessary violence and
abuse. There exists a sense that the process through ehich
complaints are filed is not effective. I realize that the
agency views allegations of harassment and excessive force
very seriously. What exactly is the policy with regard to
complaints against Border Patrol officers?

A. All allegations of abuse or misconduct by a Border Patrol
Agent are referred to the Office of the Inspector General
(OIG). The OIG refers any cases which may involve civil rights
violations to the Civil Rights Division of the Department of
Justice, usually for investigation by the FBI.

All INS employees are required, by regulation, to promptly
report any personal knowledge of wrongdoing by an INS employee
or any complaint received, to the OIG. Failure to do so may
result in disciplinary action being taken against the
employee.

INS adheres to the DOJ schedule of disciplinary offenses which
are taught to each Border Patrol agent while attending basic
training at the Border Patrol Academy. Additionally, these
offenses are issued as a handout on a yearly basis by the
Office of Management of INS.

Each Border Patrol agent is also required to read INS pamphlet
M-68, Standards of Conduct for INS Employees, shortly after
they enter on duty and acknowledge in writing that the
standards prescribed in the handbook are understood and will
be adhered to. Ethics in law enforcement, as well as courses
in use and abuse of force and civil rights are taught at the
basic training at the Academy and reinforced at supervisory
and journeyman schools.

Section 503 of the Immigration Act of 1990 prescribes the
establishment of service standards of conduct when engaged in
law enforcement activities. These standards will be fully
developed as soon as possible.

Q. Does the Agency compile statistics on the number and
disposition of complaints filed against Border Patrol
officers?

A. Because the processing and case management of complaints filed
against INS employees, including Border Patrol agents, has
been handled by the Office of the Inspector General, the INS
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has not routinely compiled such statistics on a nation-wide
basis. However, the newly-established INS Office of Internal
Audit will collect and analyze complaint data to identify
problems and trends.

Q. What efforts are made to advise the public as to their right
to file a complaint following an incident of harassment or
excessive force?

A. The OIG has published a toll-free hotline telephone number for
referral of such complaints by the public. This number is
posted in the public area of Border Patrol stations. In
addition, INS employees are familiar with the gIG's role and
refer aliens directly to the 0IG. The hotline ir also
advertised in gIG brochures and in a variety of Departmental
publications. The gIG advises that, from its experience with
hotline callers, it appears that its 800 telephone number is
well known and circulated among immigration rights
organizations and the Spanish-language media. In addition,
the Mexican consulates in El Paso, Texas, and Tucson, Arizona,
have been of assistance in OIG investigations of such
allegations.

Q. How can these efforts be improved?

A. One recent activity of the OIG to improve this process
involved attendance and a presentation by the Assistant
Inspector General for Investigations at a U.S. Commission on
Civil Rights sponsored hearing on border abuse issues at El
Paso, Texas on June 12, 1992.

Q. Recently, a task force appointed by the San Diego Police Chief
recommended that a citizens review panel be set up to review
allegations of abuse by Border Patrol officers. I feel that
it is important to involve the community in the process, and
the idea of a citizens panel is a good one. Would you support
the creation of some type of citizens panel to accept and
review complaints against Border Patrol Officers?

A. The Border Patrol values community interest in and support for
its operations and actively pursues opportunities to enhance
its community relations. However, the Department of Justice
believes citizen review of individual complaints against
Border Patrol agents and other Federal law enforcement
officers would not be useful.

Although refinements continue to be made, the Department of
Justice believes the current system provides for thorough
review of and effective action on complaints against Border
Patrol agents. The Border Patrol is continuously reviewed by
the INS Offices of Enforcement, Operations and Management.
Specific complaints are handled by the DOJ Offices of
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Professional Responsibility and Inspector General. Complaints
are investigated by the Office of the Inspector General, the
Civil Rights Division and the Federal Bureau of Investigation,
or by INS investigators as warranted by the nature and
circumstances of the allegations.

Q. If not, what would you suggest be done to eliminate the
perception that the agency is not responsive to complaints?

A. The Immigration and Naturalization Service (INS) has adequAte
procedures in place to receive and investigate allegations of
wrongdoing against INS employees. Although that system has
been responsive, the INS is continuing to improve the
accuracy, adequacy, and timeliness of its products. Those
efforts should, in turn, enhance the system's credibility.

Currently, the Department's Inspector General has a mechanism
in place to receive, investigate, and track allegations of INS
employee misconduct, principally involving bribery or fraud.
Such allegations are either investigated directly by the OIG
or referred to INS for investigation, with a report back by
the INS to the OIG. These same case tracking procedures are
used to handel civil rights violations, with one notable
difference: the allegations are transmitted by the OIG to the
Department's Civil Rights Division for review and assignment
for investigation (usually to the Federal Bureau of
Investigation).

In January 1992, the INS Office of Internal Audit was
established. When fully staffed, this office will assume many
of the internal investigative duties currently accomplished by
INS field agents and ensure nationwide consistency of
investigative reports and corrective actions. It will also
analyze trends to identify systemic problems which can be
corrected through training or increased supervisory controls.
The Office of Internal Audit currently has a staff of three
and will, over the next few months, be building to its Fiscal
Year 1993 authorized strength of 16 personnel.

Q. Last month, there was a report that U.S. Justice Department
officials and their counterparts in the Mexican government met
to discuss the issue of border violence. Can you update the
committee as to what issues were discussed at that meeting?

A. The following issues were discussed at the May 27, 1992
meeting between the Government of Mexico and the United
States. Also, both parties agreed on the following specific
measures to increase individual safety and to prevent
incidents of violence in border areas:

1. To review procedures used by both government authorities
to respond to border incidents, including as a priority
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alternatives to the use of lethal weapons. The Immigration
and Naturalization Service reaffirmed Its policy of stressing
the appropriate use of non-lethal force throughout its basic
and advanced training for Border Patrol agents.

2. To continue including courses in the Border Patrol
Academy's training program in Glynco, GA, on reasons for
emigration, as well as the cultural characteristics of Mexico.
The Mexican delegation accepted the United States Government's
invitation to contribute to these training courses through the
National Commission for Human Rights and other agencies.

3. To establish courses for law enforcement officers engaged
in border duties in each country, emphasizing the sensitivity
of their activities, as well as their impact on the bilateral
relations between both countries.

4. To strengthen the various agencies engaged in combatting
border criminality in their respective jurisdictions.

5. To review the conditions for the repatriation of
undocumented workers, while protecting their dignity and human
rights.

6. To instruct their representatives of the International
Boundary and Water Commission to establish more visible
boundary delineation at ports of entry.

7. To share information between appropriate Mexican and
United States authorities, particularly regarding criminal law
and procedures used to investigate and remedy incidents of
border violence in each country.

*8. To encourage further contacts between the law enforcement
authorities of both countries, in order to foster active
cooperation in the prevention and investigation of incidents
of violence.

9. To discuss information regarding the flow at border
crossings and the procedures for issuance of border crossing
cards.

Both parties exchanged information on the progress of their
respective investigations regarding past incidents of alleged
abuses. In preparation for the next meeting of the Binational
Commission, both parties agreed to continue their efforts to
address the remaining pending cases. There will be a
Binational Commission meeting in Washington, DC in September
or October 1992.

Finally, both parties agreed to meet at least annually within
the framework of the Binational Commission, in order to
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evaluate the effectiveness of the measures agreed upon, as
well as the possibility of any further measures which might be
required.

Q. What is your commitment to improving the training of Border
Patrol officers in an effort to ensure that they carry out
their duties in a fair and humane manner?

A. The Border Patrol is committed to providing the best possible
training for its agents. Their Academy curriculum is reviewed
on a regular, recurring basis. The training measures agreed to
as a result of the border violence meeting will be
incorporated into training programs already developed by the
Border Patrol and/or implemented at the field level in the
form of In-service training as appropriate.

Q. During your confirmation hearings, you commitfed your support
for additional resources, and I am encouraged by your actions
thus far. You have requested additional officers for the
Southwest border, and have followed through with a request
earlier this year for reprogramming of resources for an
additional 300 Border Patrol officers along the Southwest
border. Have you requested any additional reprogramming of
funds for Border Patrol?

A. The Border Patrol has received the additional funding from the
reprogramming action for the hiring of the additional 300
Border Patrol agents in 1992. The additional funds will cover
the salaries in 1992 and equipment for the additional agents.
The 1993 Budget request includes funding for the full year
salary costs for the additional agents hired during 1992. No
additional reprogramming of funds is anticipated for 1992 for
the Patrol.

Q. What is the status of the hiring of the additional 300 Border
Patrol officer which you announced earlier this year?

A. The hiring of an additional 300 Border Patrol agents is
proceeding on schedule. As of July 21, there have been 247
agent trainees entered on duty. These new agents are all
currently in basic training at the Border Patrol Academy at
Glynco, GA. Another 150 agent trainees are scheduled to enter
on duty in August and September 1991, bringing the total new
hires to 397 since the reprogramming action in 1992.

Q. On another matter, recently, Quartzsite, AZ was selected as
the site for an INS/Bureau of Prisons detention facility.
While I am pleased that the site selected is in Arizona,
however, Quartzsite is located several hundred miles from the
nearest major metropolitan area. There is some concern that
detainees will not be able to obtain access to legal
representation. Do you know whether the request for proposal
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issued for detention center projects include the availability
of legal representation?

A. A specification relating to legal access was not included in
the solicitation. We believe, however, that there wil. be
appropriate legal representation available in the surrounding
communities as Quartzsite, AZ is located only 30 miles from
Blythe, CA, population 8,500; 86 miles from Yuma, AZ,
population 107,000; and approximately 120 miles from Phoenix,
AZ, population 900,000.

Q. Last summer, several human rights groups, including one in my
home state of Arizona, presented documentation of incidents in
which detainees, including minor children, were severely
beaten. Many of these detainees are refugees seeking asylum,
and I am concerned that these individuals are not being
treated humanely and fairly. Although complaints have been
filed with the Inspector General's Office, little has been
done to investigate these allegations. How do you address
this concern about possible human rights violations in INS
detention facilities?

A. The INS is committed to insuring there are no violations of
human rights of any alien detained in any of our detention
centers. Abuse of aliens in any manner is and will not be
tolerated by INS.

Allegations by human rights groups that incidents within INS
detention centers reflect the inhuman treatment of aliens by
INS are simply not true. Any allegation by any alien or other
party that abuse or inhumane treatment is or has taken place
in any INS facility is referred to the Inspector General's
Office of the Department of Justice. As discussed previously,
most of these are within the jurisdiction of the Civil Rights
Division and are assigned by it to the FBI for investigation.
When an impropriety has been found, the INS has taken remedial
action.

INS detention centers are consistently visited by alien
advocacy groups, the United Nations High Commission on
Refugees, civic organizations as well as the print and
electronic news media. Ttl phones are provided to aliens
detained in INS facilities and their use is restricted only
during normal sleeping hours and during short periods
throughout the day for security checks within the facility.
Mail, both outgoing and incoming, is checked only for physical
contraband, and if an alien is indigent, the INS even pays for
the postage.

Q. I am also concerned about the conditions under which
unaccompanied minors and young children are being detained.
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Many INS facilities fail to meet the same standards as other
juvenile detention centers.

A. INS is presently contracting with established voluntary
agencies to provide shelter care, foster homes and other
related child welfare services to undocumented minors
detained. The Catholic Charities Diocese of Galveston-Houston
and Catholic Charities Diocese of San Diego are providing
these services utilizing two different models.

Catholic Charities in Houston, Texas, houses the juveniles in
homes located in residential neighborhoods. They are staffed
with mature or older adults referred to as "House Parents,"
supported by professional staff and Jesuit Volunteers.
Catholic Charities in San Diego, California, utilizes a large
home in a residential neighborhood staffed by child care
workers, supported by professional staff and Sisters who
volunteer their time. The support staff for both programs
include a full-time licensed teacher, social worker and
psychologist. The staff are bilingual and bicultural.

International Educational Services (IES) in Los Fresnos, Texas
and Eclectic Communications, Inc. (ECI) in El Centro,
California, provide shelter care to unaccompanied juveniles in
INS custody. IES is licensed and monitored by the State of
Texas Department of Human Services, and ECI is licensed by the
State of California Department of Social Services to provide
shelter care. Both programs have licensed social workers,
licensed full time teachers and provide recreation,
counseling, education, family reunification and other child
welfare-related services. Day trips for purposes of shopping,
going to the beach, and attending recreational activities in
the community are a regular part of the programs. Medical
care is provided by the U.S. Department of Public Health
Service. These are non-secure residential facilities; thus,
the clients are free to walk away.

Questions on the Weed and Seed Program

Q. I know that Weed and Seed is one of the major initiatives of
this Administration and the Justice Department. As I
understand it, the way the program works is by "weeding" out
criminals in designated neighborhoods through stepped up
arrest and prosecution and then "seeding" these same
neighborhoods with a range of social programs, like education,
job training, and drug treatment, in order to keep crime from
returning. Since most individuals released from jail return
to their old communities, are there provisions in the Weed and
Seed Program to habilitate the "weeds" while they are in
prison? Don't you really need a "Weed, Seed and Mulch"
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program to make sure we don't create another revolving door of
"weeds" arrested, released, and rearrested again?

A. The "weed" elements of the Weed and Seed strategy are aimed at
closing this revolving door by offering a strong law
enforcement effort made up of coordinated Federal, State, and
local agencies. However, to keep the door shut, we must
combine tough law enforcement with social, educational, and
economic programs to revitalize high-crime neighborhoods. The
"seed" elements are designed to create a strong economical and
social environment in which crime cannot thrive. The
prevention, intervention, and treatment element will focus on
activities such as youth services, school programs, community
and social programs, and support groups and will also provide
opportunities for neighborhood residents. The economic
development and neighborhood restoration element will focus on
activities to improve living conditions, enhance home security
procedures, allow for low-cost physical improvements within
neighborhoods, develop long-term efforts to renovate and
maintain housing as well as provide educational, economic,
social recreational and other vital opportunities. A key
feature of this element will be the fostering of self-worth
and other vital opportunities.

Weed and Seed is a community-based program tailored to meet
the needs and problems of the targeted neighborhoods. Two of
the demonstration sites that have been funded this year have
included components in their strategies to address the
specific needs of these individuals upon re-entering community
life. Atlanta has a program that will make probation officers
available in the neighborhoods to serve as case managers for
the large numbers of probationers living in the target area.
Expanded support and re-integration services for prisoners
returning to the community will also be provided. The
Madison, Wisconsin project includes an initiative that will
use jail inmates released on electronic monitoring to provide
free labor to revitalize and restore vulnerable neighborhoods

Q. I understand that one of the reasons the Department of Justice
opposes the Senate bill to reauthorize the Juvenile Justice
and Delinquency Prevention Act is because justice believes the
rehabilitation services which the bill would provide to
incarcerated juveniles -- services like education
opportunities, employment skills, and drug treatment -- are
really "the job of the Departments of Health and Human
Services and Education" and are not within the scope of DOJ.
Weed and Seed is under the authority of the Justice
Department. Do you have this same attitude toward providing
rehabilitation services to incz cerated offenders under the
Weed and Seed program?
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A. First, the Department's opposition to S. 2792, a bill to
reauthorize the Juvenile Justice and Delinquency Prevention
Act, as introduced, was based on the fact that this bill
limited the juvenile justice system's ability to adequately
deal with Juvenile offenders. To be sure, the Department
recognizes and supports the need to expand and provide
education opportunities, employment skills and drug treatment
programs to rehabilitate Juvenile offenders. However in this
regard, it is important to note that based on a GAO report
issued March 31, 1991, there are 260 federal grant programs
funded at a level of $4.2 billion annually, administered by 7
federal departments, through 18 agencies that focus on youth
prevention and intervention initiatives, with the vast
majority of funding being provided for job training, education
and health care. While the Department understands the need
for these types of programs, we believe that such programs do
not need to be added to, and duplicated within the Office of
Juvenile Justice and Delinquency Prevention's programs
(OJJDP). Rather, the juvenile justice system should be
enhanced so that it intervenes early and sternly with
meaningful sanctions that hold juveniles accountable for their
actions, while also offering an opportunity for rehabilitation
through programs that instill values, discipline and
responsibility. We believe that the role of OJJDP is one of
federal coordinator of all federal programs relevant to
juvenile justice and delinquency prevention, through the
Coordinating Council of Juvenile Justice and Delinquency . A
major OJJDP role should be to link its juvenile justice
programs with those social service programs of other federal
agencies.

Operation Weed and Seed is a community-program that links
federal state and local law enforcement efforts with federal
state and local public and private social service agency
programs, and private sector and community resources, thereby
putting in place a comprehensive, multi-agency approach to
gommunty revitalization and restoration. Each and every
federal, state and local agency, private sector and community
group participating in Weed and Seed has an extremely
important role to play, and each has the expertise to
implement its programs and direct its activities. By linking
all of these activities together, within targeted sites, the
full impact of all these programs can be maximized. All are
equally important, and all have important roles to play in
restoring America's crime and drug-ridden neighborhoods.

Q. I believe that almost half of the Weed and Seed money in FY
1993 is to come from existing funds. Since DOJ is the lead
agency in Weed and Seed, would you be able to redirect a drug
treatment grant that the Department of Health and Human
Services (HHS) has already awarded to one particular treatment
center to another treatment center because you think the
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second center would do a better job? Could you do the same
thing with Department of Housing and Urban development (HUD)
money? With Department of Labor money? Do you have the
authority to take money away from the High Risk Youth Program,
for example, which is run by HHS, and put that money into Weed
and Seed? Do U.S. Attorneys have the time -- and the
expertise -- to make these kinds of decisions?

A. As noted above in our answer to Senator Biden, an interagency
working group has been established at the Federal level to
determine and establish procedures for the operation and
implementation of the Weed and Seed program. At this time, it
is envisioned that each Federal agency will be responsible for
the administration of its own grant program.

Further, Weed and Seed is a locally driven strategy that is
coordinated in the community by a steering committee. The
U.S. Attorney acts to facilitate and initiate thy'coordination
required among law enforcement and social service agencies.

The Attorney General will provide the leadership and
coordination efforts r-,essary to implement the Weed and Seed
strategy, including developing a plan for the use of Federal
funds appropriated for selected activities in the Departments
of Labor, Education, HHS, Transportation, Agriculture, and
Housing and Urban Development. However, each participating
Executive Department will be responsible for accounting for
the expenditure of funds under their administration.

Ouestions on the Gang Analysis Center

Q. You and I have spoken about the need for a Gang Analysis
Center and I was under the impression that if you did not
receive funding from the Department of Defense (DOD) for
initial operations of the Center that you would see to it that
$5 million from the Super Surplus proceeds were provided for
this purpose. I have heard from the Bureau of Alcohol,
Tobacco, and Firearms (ATF) that DOD rejected the request for
the Center. Has DOD formally notified the Justice Department
that it would not fund the Center?

A. To date, DOD has not indicated that it will be unable to fund
the Center. The Justice Department also has not been notified
by ATF that DOD rejected the request for funds for the Center.

Q. Can you give us the status of your Super Surplus Fund and if
and when you intend to devote the initial $5 million for the
Gang Analysis Center?

A. At present there is $21.4 million available in the Super
Surplus Fund for 1992 funding requests. Any decision by the
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Department to devote Super Surplus Funds to the Center must
await DOD's formal notification that it has rejected the
funding request.

Q. I know the FBI and ATF were working closely on the
investigation of violence in Los Angeles (LA) as a result of
the Rodney King verdict. Can you give me an update on the
case in L.A. and the working relationship Between the FBI and
BATF.

A. Task Force (TF) personnel are continuing to prepare background
profiles on ten gangs operating within the L.A., California
(CA), area. Members of these gangs have been identified by
various Federal, state, and local law enforcement personnel as
having been involved in riot-related crimes and as being among
those posing the greatest threat to the community. Recently,
three additional gangs were identified for profiling. The FBI
and BATF have developed a good working relationship in this
area.

Questions on Salvadorans

Q. On May 4, 1992, President Bush stated in a letter to President
Christiani of El Salvador that:

Although we will not be able to extend temporary
protected status I am happy to tell you that Attorney
General William Barr will be taking the necessary steps
to grant Deferred Enforced Departure for Salvadoran
citizens for one year beyond the expiration of their
Temporary Protected Status. This will provide Salvadoran
citizens the same rights to remain and work in the United
States.

Since Salvadorans will receive the "same rights to remain and
work in the United States" under Deferred Enforced Departure
(DED), why didn't the Administration just designate them as
eligible for Temporary Protected Status (TPS) for another
year?

A. Section 302 of the Immigration Act of 1990 provided TPS for
foreign nationals who cannot safely return to home countries
that are experiencing extraordinary conditions such as armed
conflict, natural disasters, or other types of unusual
hardship. El Salvador's initial designation as a TPS country
was granted by a special provision (section 303) of the Act
rather than through the regular TPS procedures established in
section 302. Congress, in enacting TPS for El Salvador,
clearly established June 30, 1992, as the deadline for that
provision of the law.
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El Salvador was considered for a possible section 302 TPS
designation but it was not clear that it met the criteria
established by Section 303 of the Act. The country is not
experiencing any kind of natural disaster and a peace process
has been established in El Salvador since the enactment of
section 303. The peace process has eliminated the alleged
danger involved in the return of most Salvadoran nationals to
their native land. Although President Christiani did request
an extension of the TPS designation for El Salvador in a
letter to President Bush, the provision enabling foreign
governments to request such protection applies only to natural
disasters.

Therefore, in consideration of El Salvador's inability to
accommodate the repatriation of the approximately 150,000
persons granted TPS at the present time, we determined to
defer enforced departure of TPS Salvadorans to June 30, 1993.

Q. On June 24, 1992, an INS cable states that a Salvadoran who
did not re-register for TPS and who is seeking DED after June
30 must "show compelling reasons, such as illness, family
emergency or similar circumstance beyond the alien's control"
for not having re-registered for TPS. I am concerned that
this restrictive re-registration policy may result in
approximately 20% of the 187,000 Salvadorans under TPS to be
ineligible for DED.

Since INS did not inform many Salvadorans about their re-
registration responsibilities and because of the INS delay in
processing re-registration requests, would these circumstances
be considered "beyond the alien's control" to qualify for DED?
I hope all Salvadorans under TPS will be eligible for DED.

A. El Salvador's designation as a TPS country was granted by a
special provision (section 303) in the Immigration Act of
1990. Section 303 provides that eligible Salvadorans must
register for the first period of TPS in the form or manner
specified by the Attorney General and re-register
"semiannually at the end of each 6-month period" after the
granting of such status. Paragraph (c) (3) of section 303
provides for the withdrawal of TPS by the Attorney General if
the alien fails without good cause to register. Section 303
also requires that the Immigration and Naturalization Service
(INS) enforce the departure of the Salvadorans granted TPS at
a date after the termination of such designation on June 30,
1992.

As of June, 1992, there were approximately 150,000 Salvadorans
re-registered for TPS. Because El Salvador cannot currently
accommodate the repatriation of the approximately 150,000
persons granted TPS, INS deferred until June 30, 1993, the
enforced departure of these Salvadoran nationals.
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Thus, the DED provision is only intended for the approximately
150,000 Salvadorans who are TPS re-registrants and whose
departure from the United States was to be enforced after June
30, 1992. By this criteria, a Salvadoran national who failed
to register for the second period of TPS is ineligible for DED
status. However, a Salvadoran national who registered timely
for the initial period of TPS and then failed to re-register
will be considered for DED if he or she can establish that the
failure to re-register was for good cause. Any Salvadoran who
failed to register timely for the second period of TPS may
submit an application to register for DED to the INS District
Director for individual consideration of the circumstances in
the case. Salvadorans who have pending applications for
second period TPS registration at INS offices are considered
to have filed timely and are not excluded from eligibility for
DED provisions.

The fact that there were approximately 150,000 Salvadorans re-
registered for the second period of TPS is a clear indication
that the Salvadorans were well informed of the need to re-
register. Salvadorans who registered for the initial period
of TPS were issued work authorizations that were only
effective for a period of 6-months. INS field offices gave
detailed instructions to all of the first period registrants
that they must return for re-registration and to renew their
work authorizations before they expire. In fact, the expiring
work permit itself served as a reminder to the TPS Salvadorans
of the need to re-register -- failure to re-register would
have interrupted their employment. Accordingly, except in
isolated incidences, there is nothing to indicate that the
failure to re-reginte, was caused by anything other than a
conscious decision of tte individual not to continue in the
program.

Q. What measures is INS taking )-o ensure tiat employers know that
the work authorization cardL for Salvadorans under TPS are
valid until October 31, 1992. For example, is INS publishing
this information in major newspapers throughout the country?
Many Salvadorans could lose their jobs tomorrow if employers
are not adequately informed about the October 31 extension of
their work permits.

A. Those who apply for and receive DED will not become deportable
until June 30, 1993, and will be granted work authorization to
that date. To ensure continuous employment authorization for
the affected Salvadorans, the INS has published a notice in
the Federal Reister on June 26, 1992, to automatically extend
their work authorization to October 31, 1992.

Employers of TPS Salvadorans whose employment autho: ization is
automatically extended to October 31, 1992, by the notice must
accept, for purposes of verifying employment eligibility, an
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EAD on Form 1-688B, bearing an expiration date of December 31,
1991, or later and containing a notation "274a.12 (a) (12)" on
the face of the document under "Provision of Law." The Office
of Special Counsel for Immigration Related Unfair Employment
Practices also issued a warning, in the form of a press
release and notice in the Federal Register, to employers
prohibiting document abuse against aliens with TPS status.

The INS has sent copies of the Federal Register notice (in
both English and Spanish), and related press releases to
voluntary legal service organizations (e.g. National
Immigration, Refugee & Citizenship Forum), which provide
counsel and assistance to Salvadorans on immigration matters.
We are encouraging Salvadorans to take copies of these
publications to their employers. In addition, INS has also
written to the Small Business Administration and other
business groups to request their assistance in disseminating
this information to its member businesses.
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QUESTIONS FROM SENATOR LEARY

Questions on Kave. Scholer

Q. On March 2, 1992, the Office of Thrift Supervision hit the New
York law firm of Kaye, Scholer, Fierman, Hays, and Handler
with an unprecedented order, (i) demanding a $275 million
penalty for its alleged role in the failure of Charles
Keating's Lincoln Savings and Loan and, more importantly, (ii)
freezing the firm's assets.

Although these were unproven allegations, against which Kaye,
Scholer had no opportunity to defend itself, the asset freeze
reportedly forced the firm's hand. The firm's bankers were
said to have warned that would have to consider cutting off
the firm's credit lines if the case were not settled quickly.
Kaye, Scholer succumbed to this pressure, settling within days
for $41 million.

The OTS order is reportedly the first time that an asset
freeze has been used against a law firm. There was obviously
no risk that Kaye, Scholer would squirrel away its assets.

Q. Does the Department of Justice believe the OTS action was
proper under the circumstances?

A. Although the decision concerning whether to impose a temporary
cease-and-desist order on a law firm was unquestionably a
difficult one, OTS, in consultation with the Department of
Justice, concluded that a temporary order would be appropriate
under the circumstances of this case, and in keeping with the
purpose of the legislation under which such restrictions are
authorized. Congress, in passing 12 U.S.C. S 1818(c)(1),
sought to ensure that the government would be able to prevent
the dissipation of assets during the pendency of an
administrative hearing and thereby secure the government's
ability to collect on any judgment it obtained against
individuals or entities accused of violating substantive
provisions of the banking laws. It was precisely this purpose
that motivated the decision to place Kaye, Scholer under a
temporary cease-and-desist order.

In reviewing the history of Kaye, Scholer's representation of
Lincoln Savings & Loan Association, OTS became convinced that
the firm had made serious misrepresentations to regulators
concerning a wide range of issues, including statements about
the adequacy of Lincoln's underwriting, the quality of its
assets and investments, and ultimately about its overall
financial health and well being. In addition, Kaye, Scholer
provided regulators with backdated documents in an effort to
convince the Federal Home Loan Bank Board that certain direct
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investments made by Lincoln would qualify under the
grandfather provision of a new regulation. In sum, OTS
believed that the firm was involved in extremely serious
instances of misconduct and regulatory violations, actions
that contributed significantly to Lincoln's ability to evade
regulators and stay in operation for several additional year
after concerns were first raised about its financial health.8

The prima face evidence compiled by OTS, which showed that
respondents had substantially benefitted financially through
their breaches of professional responsibility and that the
violations were committed knowingly or with reckless disregard
for the law and regulations, warranted concerns that OTS'
ability to execute a judgment for restitution might be
impaired in the absence of a temporary cease and desist order
sufficient to preclude the dissipation of respondents' assets
during the pendency of the administrative action. Independent
of respondents' past conduct, the OTS also was properly
concerned with the failure of respondents Fishbein, Katzman
and Fisher to comply with a subpoena for information about
their finances and Kaye, Scholer's threat to amend its
professional liability insurance policy so as to impair
collectibility of any judgment requiring restitution.

- --The bailout of Lincoln, as you know, is now eet4mated to run
in the range of $2.6 billion.

Faced with these facts, OTS elected to exercise its authority
under 12 U.S.C. S 1818(b) (1) and file an administrative notice
of charges against the law firm. In the nearly 100 page
document, OTS specified the types of egre ous conduct that
served as the foundation for the charges. At that point,
discussions began between OTS and the Department concerning
the propriety of imposing a temporary cease-and-desist order.

9 Kaye Scholer's response in subsequent media statements
has generally been that they did not have a duty to disclose the
serious wrongdoing that they knew was taking place, not that they
were unaware of their clients misdeeds. The suggestion that a
regulated institution may ignore its disclosure obligations through
the simple expedient of funnelling all contact with its regulators
through the thrift's attorneys is not only unprecedented but would
pose a serious threat to the ability of all regulatory agencies'
ability to perform their duties.

10 Many of the activities involve the same or similar

transactions which prompted the district court in Lincoln Savings
and Loan Association v. Wall, 743 F. Supp. 901 (D.D.C. 1990), to
reject the bank's efforts to overturn the banking agency's decision
to appoint a conservator and subsequently place the institution in
receivership.
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In light of the factors discussed above demonstrating Kaye,
Scholer's past unlawful and misleading conduct, threats to
notify insurance coverage, and other factors relating to the
effectiveness of recovery against a partnership that might
dissolve in the face of a $275 million suit, the decision was
made to craft a temporary order that would ensure that the
firm would retain its present configuration and guarantee that
the taxpayers wovld be able to recoup counts owing at the
conclusion of the judicial proceedings.

1 r

Perhaps the largest misconception about the Kaye, Scholer
case, a misconception which has been perpetuated in both the
legal and popular press, is the contention that OTS imposed an
"asset freeze" on the law firm, prohibiting Kaye, Scholer from
conducting its business and forcing the firm to settle. The
inquiry from your office also refers to the temporary cease-
and-desist order as "freezing the firms assets," a move that
"forced the firm's hand" and compelled settlement. This
description of the OTS temporary cease-and-desist order and
the effect the order had on the firm, however, is inaccurate.

First, the OTS action is not properly termed an asset freeze.
OTS imposed a temporary cease-and-desist order under 12 U.S.C.
S 1818(c) (1) which placed certain restrictions on Kaye,
Scholer. It did not, however, in any sene "freeze" the
firm's assets. Upon concluding that Kaye, Scholer, based on
its extensive involvement in the examination process, had
violated substantive provisions of various regulatory
prohibitions, and in light of the other factors discussed
above, OTS had the authority to impose a temporary cease-and-
desist order to ensure that it could collect on any judgment
it might obtain after the requisite administrative and
judicial proceedings. The measures it imposed to accomplish
this goal were quite reasonable. Although the OTS order has
attracted a great deal of attention, very few commentators
appear to have familiarized themselves with its actual terms.
Rather than freezing the firm's assets, OTS' order permitted
Kaye, Scholer to service all loans, draw on any revolving
lies of credit, pay all necessary business expenses, and only
then, after satisfying all partnership obligations, place 25%
of distributed partner profits in an escrow account to be
established by the firm.

11 The statement that there was no threat that Kaye Scholer
would 'squirrel away' the assets, therefore, does not address
whether other factors, such as the dissolution of the firm, might
also adversely affect the government's ability to recover. It
should also be noted that, when dealing with professionals who are
knowledgeable about financial transactions, there is always the
risk that efforts will be made to transfer or otherwise hide
assets.
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More significantly, the temporary cease-and-desist order also
required that any partner desiring to leave the firm post
security for obligations that may arise out of the
administrative charges and it prohibited alterations in the
partnership agreement. This provision served to ensure that
the firm would not rapidly unravel in the face of thp
administrative charges and guaranteed that the agency would
not have to bring multiple lawsuits in various jurisdictions
in an attempt to recover.

Second, contrary to popular belief, Kaye, Scholer was not
forced to settle by the terms of the temporary order. Rather,
it elected to settle in light of the strength of the
government's case and the size of the potential loss. Kaye,
Scholer's banks were concerned about the possibility that the
firm might be held liable for amounts in excess of $200
million, not about the temporary order which permitted Kaye,
Scholer to service and draw on all revolving lines of credit
and pay all necessary business expenses including existing
debt. The reason Kaye, Scholer did not challenge the
temporary order as authorized under 12 U.S.C. S 1818(d) is
that the order was narrowly tailored to accomplish its
statutorily authorized purpose and would have been upheld and
that, even without the temporary order, the firm would still
have been facing a potential award of unprecedented
proportions. It was the notice of charges itself, therefore,
not the temporary cease-and-desist order, that brought Kaye,
Scholar to the negotiating table.

Some commentators have suggested that institutions like law
firms and the individuals associated with them do not pose a
significant risk of asset dissipation and thus they contend
that the imposition of preliminary asset preservation measures
cannot be justified in the same way that such tactics can be
rationalized in racketeering or tax evasion cases. It must be
remembered, however, that the charges raised in these cases
are quite serious and involve the loss of millions of dollars.
In addition, the fraudulent transactions that generated these
enormous losses were conducted and facilitated by
professionals. These individuals also have the knowledge and
ability to hide assets both within the country and offshore.
As a result, the banking agencies have repeatedly used asset
preservation measures in cases involving professional
defendants.

The suggestion that lawyers and law firms are somehow above
allegations of impropriety and thus regulatory agencies should
not use all available measures to guarantee their ability to
reimburse the insurance fund is simply untenable in light of
the role played by professionals, including attorneys, in the
savings and loan crisis. In fact, the legislative history
from the passage of FIRREA specifically states that
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appraiserser, accountants, and attorneys have participated in
some of the serious misconduct in banks and thrift
institutions . . . ." H.R. Rep. No. 101-54, Part I, 101st
Cong., 1st Seas. 466-67 (May 16, 1989).

The allegations raised against Kaye, Scholer in this action
were extremely serious and warranted the use of a temporary
cease-and-desist order. The law firm was accused of knowingly
submitting backdated documents to regulatory officials,
intentionally misrepresenting the financial health of Lincoln
Savings and Loan, and willingly misrepresenting the extent to
which the thrift had underwritten numerous high risk
investments. In light of these charges, and the risk that the
firm might crumble in the face of the alleged damages, the
Department believes that OTS properly imposed a temporary
cease-and-desist order to ensure that the firm continued
operation in its present form and that the agency could
recover should an adverse judgment ultimately be entered.

Q. Do temporary cease-and-desist orders raise due process issues?

A. Clearly, any time the government moves expeditiously and
without prior judicial approval to take actions that have an
impact on an individual's or entity's interests in life,
liberty or property, due process issues are "raised." To note
that due process interests are implicated, however, is not to
suggest that the due process clause of the Fifth Amendment has
been violated.

In the case of temporary orders under 12 U.S.C. S 818(c) (1),
numerous defendants have raised challenges to the imposition
of financial restrictions prior to a determination of
liability. Almost without exception, these challenges have
been rejected. See, e.g., Spiegel v. Ryan, 946 F.2d 1435 Sch
Cir. 1991), cert. denied, 60 USLW 3687 (U.S. April 7, 1992);
Parker v. Ryan, 960 F.2d 543 (5th Cir. 1992); Paul v. OTS, 763
F. Supp. 568 (S.D. Fla. 1990). In Spiegel, the Ninth Circuit
concluded that OTS' use of a temporary cease-and-desist order
without prior judicial approval did not violate the Due
Process Clause. The Court found that the statute furthered a
substantial government interest in protecting the insurance
fund from further losses, that prompt preliminary action was
necessary to secure the agency's ability to recover and avoid
any dissipation of assets, and that the statutory scheme
provided sufficiently focused standards to properly channel
the agency's discretion. Spiegel, 946 F.2d at 1439-41.
Finally, the Court observed that the promptness with which a
post-deprivation hearing must be held, and the ability to
challenge the temporary order within ten days foreclose any
suggestion that the statutory procedures in 12 U.S.C. S
1818(c) transgress traditional concepts of due process.

___q
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The due process analysis of this statute can also be
approached from another perspective. As an initial matter,
there is some question concerning whether a deprivation of
property has occurred at all when OTS or other banking
agencies impose temporary orders. While the statute itself
states that such orders are effective when issued, the fact is
that the order must be either challenged by the object of the
order or enforced by the agency before any action can be taken
with regard to the enforcement of its terms. Thus, even
though the agency initially and necessarily acts unilaterally
based on extensive investigations and the well-documented need
to act expeditiously, it is important to bear in mind that the
agency must seek judicial approval to enforce the order and
the defendant is given ten days to raise a judicial challenge
to its terms. 12 U.S.C. SS 1818(c) (2) and (d). Only after
the courts have examined and upheld the order can it be
enforced. Accordingly, the Department believes that in this
regard the statute does provide a prior judicial check on the
agency's discretion. See Spiegel v. Ryan, 946 F.2d 1435,
1442-43 (9th Cir. 1991) (Rymer, J. and Hall, J. concurring).

Q. Should temporary cease-and-desist orders be permitted in the
absence of any threat that the assets will be removed?

A. Temporary cease-and-desist orders may only be imposed under
the terms of the statute when there is a possibility of
significant dissipation of assets or other threat to the
interests of the depositors. 12 U.S.C. S 1818(c)(1). In
enacting FIRREA, Congress defined the term "significant" a.
covering anything more than a minimal or nominal dissipation
of assets and made clear that it was attempting to lower the
burden of proof necessary to justify the imposition of a
temporary order. H.R. Conf. Rep. No. 222, 101st Cong., 1st
Sess. 439 (1989). Absent a potential for significant
dissipation of assets or other prejudice to the insurance
fund, a temporary cease-and-desist order would not be
authorized by section 1818(c) (1).

As indicated previously, the Department concurred with OTS'
conclusion that the nature of the activities Kaye, Scholer
engaged in, including misrepresentation and knowing submission
of backdated materials to regulators, potential insurance
problems, and the risk of dissolution of the partnership could
jeopardize any effective recoery absent the invocation of
this statutory authority.

Q. Does the Department of Justice believe that temporary cease-
and-desist orders should be used only in exceptional cases?

A. The Department of Justice believes that regulatory agencies
should use the authority granted to them by the Congress and
the President in all circumstances in which the statutory
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prerequisites have been met. In other words, the banking
agencies should use their power to preserve assets for an
eventual recovery in any case where there is a threat of
significant dissipation of assets or other prejudice to the
insurance fund during the pendency of the administrative and
judicial proceedings.

Q. Does the Department of Justice believe guidelines should be
developed to regulate the use of temporary cease-and-desist
orders under 12 U.S.C. S 1818(c) (1)?

A. The Department believes that the statute as written already
provides sufficient guidance to agencies concerning the
conditions under which a temporary cease-and-desist order is
appropriate. First, before issuing a temporary order, the
agency must file an administrative notice of charges against
the individual or entity. 12 U.S.C. S 1818(b). To file a
notice of charges, the agency must conclude that the
individual or entity has or is about to engage in an unsafe or
unsound practice or has or will violate a law, rule or
regulation. Until this initial requirement has been satisfied
and a notice of charges detailing the factual basis for any
charges has been issued, a temporary cease-and-desist order
may not be filed.

Once this has been accomplished, the agency must then examine
whether it is likely that the agency's ability to recover will
be adversely affected by the administrative defendant's
actions during the pendency of the proceedings. If the agency
concludes that an order preserving assets is justified under
this standard, then all statutory requirements have been met
and the agency may permissibly impose a temporary cease-and-
desist order. See Spiegel, 946 F.2d at 1441 (finding that
statute provides sufficient guidance to agencies).

The Department believes that these standards provide
sufficient guidance to the Federal banking agencies without
unduly burdening the wide degree of discretion which is
unquestionably required in pursuing those responsible for the
savings and loan disaster. Placing restrictions on the
agencies' ability to ensure that obtaining a judgment will not
be an idle exercise will simply provide yet another procedural
avenue of attack for those accused of serious wrongdoing and
further delay an eventual determination on the merits.

Q. To the extent -the Department was consulted by OTS, what
guidelines did the Department use in this case?

A. Ae indicated above, the Department and OTS used the guidelines
presently incorporated in 12 U.S.C. S 1818(b)(1) to first
issue a notice of charges based on violations of laws and
regulations by Kaye, Scholer, then examined the standards
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enunciated in 12 U.S.C. S 1818(c) (1) to determine that the
agency's ability to recover would in all likelihood be
severely adversely affected if measures were not taken to
ensure that the law firm would remain intact during the
pendency of the administrative hearings. Both the Department
and OTS were convinced that, without a temporary cease-and-
desist order prohibiting changes in the partnership
configuration and requiring any partner attempting to leave
the firm to post a bond, the firm would quickly collapse.
This result was not in the interest of either the firm or the
agency. Because dissolution of the firm would adversely
affect the agency's ability to recover and thus its ability to
reimburse the insurance fund, OTS concluded that a narrowly
tailored temporary cease-and-desist order should be imposed.

Questions on International Antitrust Enform nt

Q. The Justice Department recently adopted your proposal to
eliminate the consumer injury requirement in application of
U.S. antitrust laws to conduct in foreign countries that
unfairly prevent U.S. companies from competing in the foreign
country. Before this proposal went into effect, Justice
Department Guidelines allowed an antitrust suit in these
circumstances only if U.S. consumers, as distinguished from
U.S. companies, were injured. What plans does the Justice
Department have to implement this change in its guidelines?

A. As in other types of civil antitrust enforcement, the most
promising cases are likely to come to us through informants
and aggrieved market participants. We also monitor trade
developments in the media and maintain close contacts with
relevant government agencies, here and abroad. We continue to
review closely allegations of anticompetitive conduct abroad
that harms U.S. exporters or consumers. We would file such a
case once we were satisfied that the evidence warranted it and
all the legal thresholds were met.

Questions on Economic Espionage &Dfryptiun

Q. You and I have discussed your concerns about the increased use
of encryption. I am concerned about the serious long-term
implications of errors to control encryption for network
security and American competitiveness. Given your assessment
of the threat of economic espionage, can industry afford not
to protect itself with secure encryption programs?

A. Law enforcement's needs for gaining access to encrypted
communications are not at odds with the business community's
need to protect its trade secrets and products. The
Department considers it technologically feasible to produce

70-862 0 - 93 - 5
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robust encryption products and systems that provide industry
with full protection and provide law enforcement with the
capability, under court order, to decrypt communications.

Development of such products and systems could also place
American industry in a favorable position in world-wide
markets where law enforcement has similar needs. Therefore,
maintaining the integrity of the various encryption schemes
benefits everyone. Additionally, any compromises law
enforcement performs would be selective and would target only
those devices used by the subject of an investigation. These
compromises would not weaken the overall system. However, if
law enforcement is not afforded the ability to decrypt
communications obtained by a court order, it would be
detrimental to Congress' legislative intent and would restrict
severely law enforcement's investigative ability in the
future.

Queptions on Digital Telephony

Q. In response to a question from Senator Thurmond, you said that
the Administration's digital telephony proposal does not
expand current authority under the wiretap statute. The
current statute requires telephone companies and others to
provide law enforcement with the "technical assistance
necessary to accomplish the interception unobtrusively and
with a minimum of interference." Does not the
Administration's proposal expand the law by requiring industry
to design their systems in a way that makes electronic
surveillance possible?

A. The proposed legislation does no, alter or expand the legal
authority of Federal, state, o local criminal law enforcement
authorities to conduct electr nic surveillance. That is, the
proposed legislation in no way changes the legal requirements
which law enforcement must satisfy in order to obtain an
electronic surveillance court order or the procedures which
must be followed in monitoring the intercepted communications,
such as minimization. Indeed, the legislation will ensure
that the status quo is preserved with regard to the concept of
minimization. Similarly, the proposed legislation in no way
expands the types of communications which are the subject of
electronic surveillance. All types of communications are
currently covered in existing Title III legislation (wire,
oral, and electronic communications). Thus, there is no
greater intrusion into the realm of communications privacy.

The proposed legislation will ensure that as the
sophistication and complexity of telecommunications and
electronic communications networks increase that the new
networks, systems, and technologies will not impair or
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preclude lawfully authorized electronic surveillance. The
proposed legislation, rather than expanding legal authority,
seeks to preserve law enforcement's technical capability to
effect interceptions under existing statutory authority.

The proposed legislation clarifies the nature and extent of
cooperation which electronic communication service providers
must afford law enforcement under the current assistance
provision in Title III in order that electronic surveillance
court orders dill not be frustrated. The proposed legislation
does not require the telecommunications industry or others to
design or redesign their systems in any special way. The
proposed legislation specifies the generic benchmarks and
attributes of effective electronic surveillance which service
providers are to satisfy. Since different systems and
technologies will require different approaches and
modifications, the methods for fulfilling the cooperation and
assistance requirement are left to service providers. In many
instances no changes in network or system "design" will be
required; in many, software feature modifications should
suffice to accommodate the electronic surveillance
requirements.

Q. The latest version of the proposal also gives you the
authority to grant exceptions to the requirements in the
proposal. What criteria and procedures would you apply in
determining whether a specific company should be exempted?

A. At this time we see three general categories where exceptions
to compliance will be strongly considered. Beyond these broad
categories, we will consider granting individual waivers to
specific service providers based upon the particular
circumstances of that service provider. One category for
likely exception would involve communications systems,
networks, and technologies where we conclude that electronic
surveillance interceptions are not, and have not been,
required to effectively carry out criminal investigations.
Examples of such systems would be Automatic Teller Machine
systems (A17s) and "point of sale" computer networks. A
second category would pertain to certain systems or networks
where technologically it may be impossible to effect an
interception. An example of such a network would be certain
computer networks which provide for dynamic random access and
would effectively prevent detection and interception of the
target. A third category would include certain classes or
types of providers where the societal and economic costs
required to modify the system to achieve compliance would
outweigh law enforcement's infrequent or negligible need to
conduct electronic surveillance interceptions. Examples of
such systems would be a PBX operated by nursing homes, certain
typns of hospitals, or a high school, etc.
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For service providers who are not generally excepted in some
broad category, class, or type of system or network, the
service provider could seek relief from compliance through a
request for a waiver directed to the Department of Justice.
Such a waiver request need not be formalistic or legalistic
wherein resort to legal counsel would be required. A service
provider could explain the peculiar nature of its problem with
regard to compliance. A service provider who indicates, for
example, that its particular system is not amenable to
modification and that attaining compliance would require
replacement of the system in whole or in substantial part
would be a probable candidate for a waiver.

With reference to all exceptions and waivers the Attorney
General will necessarily carefully balance the need to
effectively enforce the law through electronic surveillance
with the societal and economic costs associated with
compliance. In this regard, the Attorney General will consult
with the Department of Commerce, the Small Business
Administration, and the Federal Communications Commission, as
appropriate, as set forth in the proposed legislation.

Q. I believe you also said that the Administration's proposal
would make systems less susceptible to abuse by private
parties. What did you mean by that statement?

A. The introduction of digital transmissions in the so-called
"local loop" from the subscriber's facility to the telephone
company's central office will enhance the security of a
subscriber's communications. Unlike analog transmissions,
digital transmission traversing the local loop effectively
preclude illegal wiretapping by unauthorized individuals, and,
unfortunately, also prevent lawful authorized wire
interceptions by law enforcement in the local loop. However,
there are networks and systems outside of the public switched
telephone network, such as computer networks, which can be,
and are, abused by "hackers" who utilize the public switched
network to gain unauthorized access into such networks. The
proposed legislation will ensure that law enforcement, when
authorized by court order, can intercept the communications of
"hackers" occurring in the public switched network. Without
an effective interception capability when end to end digital
transmissions are introduced, law enforcement's investigations
of "hackers" who abuse computer systems will be severely
impaired.

Questions on Civil Asset Forfeiture

Q. Civil forfeiture statutes are a powerful tool to dismantle
drug operations. However, their great power also makes them
susceptible to abuse. What guidelines does the Department use
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to ensure that local law enforcement or individual U.S.
Attorneys do not overreach in forfeiture proceedings?

A home is the sum of the average American's ]life's work.
Given that claimants in forfeiture cases do not have the
procedural protections provided by the presumption of
innocence in criminal proceedings, should federal prosecutors
be more cautious in initiating forfeiture proceedings against
someone's home than against a luxury car or a speedboat?

How do the Justice Department's guidelines work to ensure
proportionality in prosecutions? What latitude do those
guidelines give a prosecutor to bring charges and seek
penalties that he or she thinks are in the interests of
justice?

A. Civil forfeiture is a powerful weapon but the procedural
advantages to the Government are greatly exaggerated by
defense attorneys who are accustomed to criminal procedures.
In summary, the first civil forfeiture statute was enacted by
the First Congress in 1789, the same First Congress which
drafted our Bill of Rights. The Supreme Court has reviewed
civil forfeiture laws from the time of Chief Justice John
Marshall to Chief Justice William Rehnquist and has
consistently upheld them as constitutional. In this regard,
Anglo-American law has always had two basic legal procedures:
a criminal process for determining liberty interests and a
iil process for determining property interests.

Before an item of property can be seized for purposes of civil
or criminal forfeiture, the Government must be able to
establish probable cause to believe the property was used to
facilitate or was purchased with the proceeds of a designated
criminal offense. This probable cause standard, of course, is
the same one that the Constitution requires for the arrest of
a person, search and seizure, or an indictment of a person for
a felony offense. This probable cause requirement is the
first and most important protection against misuse of
forfeiture laws.

Once a property has been seized, the owner can attack the
Government's probable cause and can also seek to recover
seized property through the statutory "innocent owner" defense
applicable to all federal forfeiture laws. Once a forfeiture
action is complete, the owner can petition the Government for
remission or mitigation of forfeiture.

Recognizing the sensitivity of seizures of real property, the
Department has established special policies and procedures for
such seizures. A copy of the pertinent policy directive is
attached.
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Am in other areas of law enforcement, federal prosecutors must
retain some degree of discretion in the application of
forfeiture laws so that the wide range of available criminal
and civil sanctions can be applied consistent with the unique
facts of each case. In the forfeiture area, over $6 million
per year has been expended on training of federal prosecutors
and agents in an effort to ensure that this discretion is
exercised prudently.

Questions on the Rodney King j.njetiqatJon

Q. The verdict in the Rodney King beating case was handed down on
April 2(9), 1992. The Justice Department then nnounced it
was resuming the federal civil rights investigation it had
held in abeyance pending the trial in state court. What has
happened to the federal investigation?

A. Within hours of the announcement of the verdict, the
Department of Justice resumed its investigation of the King
incident. After an extensive grand jury investigation
conducted jointly by the Civil Rights Division and the U.S.
Attorney's Office for the Central District of California,
and with the assistance of FBI agents, an indictment was
returned on August 4, 1992 charging four persons, who at the
time of the incident were on-duty officers with the Los
Ageles Police Department, with depriving Rodney Glen King of
his federally protected civil rights (United States v. Koon.
et al., C.D. Calif.). The first count of the indictment
alleges that Officers Laurence Powell, Timothy Wind and
Theodore Briseno willfully and intentionally used unreasonable
force during their arrest of Rodney King on March 3, 1991. In
a second count, Sgt. Stacey Koon is charged with willfully
permitting and failing to take action to prevent the unlawful
assault by the other defendants, who were urder Koon's
supervision.

A status hearing on the case has been scheduled for August 27,
1992 and trial has been scheduled for September 29, 1992. The
officers face a maximum penalty of ten years imprisonment and
a $250,000 fine.

Q. What factual or legal distinctions exist between the Rodney
King case and other cases in which the Justice Department has
successfully prosecuted police for deprivations of civil
liberties under 18 U.S.C. SS 241 and 242?

A. The indictment returned by the grand jury in the King incident
charges violations of 18 U.S.C. S 24- which requires the
federal government to prove beyond a reasonable doubt that the
defendants willfully intended to deprive Rodney King of his
Constitutional and federally protected rights. That standard
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applies to all Section 242 prosecutions. Because this is a
pending criminal case, we can make no further statement about
either the factual or legal aspects of th" case.

Question on the BCCI 1rnvestiaation

Q. At your November 1991 confirmation hearing, you testified that
the Justice Department was conducting a retrospective analysis
of causes of apparent delays in prosecuting BCCI. In his
February 1992 confirmation hearing, Deputy Attorney General
Terwilliger also testified that the Department was engaged in
a retrospective analysis of the BCCI prosecution.

Is this analysis of the BCCI prosecution ongoing? If so, when
do you expect it to be completed? If it is completed, will
you please produce a report of it to the Judiciary Committee?
If the analysis is still ongoing, please specify what remains
to be analyzed.

A. Please see the Department's answers to questions posed by
Chairman Biden.
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QUESTIONS FROM SENATOR GRAS SLEY

Questions on Alternative Dispute Resolution

Q. In enacting the Administrative Dispute Resolution, the intent
of Congress was to encourage the use of alternative dispute
resolution in controversies relating to the programs of
federal agencies. The Department of Justice, however, has
taken a restrictive view of the application of Administrative
Dispute Resolution (ADR), stating that it can only be used at
the agency level.

Why has the Department rejected the use of ADR in litigation
handled by the Department of Justice?

A. The Department of Justice has not at all rejected appropriate
use of ADR in litigation handled by the Department of Justice.
The President's recent Executive Order on Civil Justice
Reform, E.O. 12778, dated October 23, 1991 (56 Fed. Reg.
55195), directs appropriate use of ADR in litigation. The
Justice Department has issued a "Memorandum of Preliminary
Guidance on Implementation of the Litigation Reforms of
Executive Order No. 12778" to assist in implementation of the
Executive Order's reforms, including enhanced use of ADR. 57
Fed. Reg. 3640 at. cet. (January 30, 1992).

In addition, to implement Section 8 of the Administrative
Dispute Resolution Act, Pub.L. 101-552, the Department of
Justice has promulgated regulations applicable to agency use
of alternative dispute resolution techniques in the course of
consideration of resolution of administrative claims under the
Federal Tort Claims Act. 57 Fed. Reg. 21738 et cet, (May 22,
1992) (Amending 28 C.F.R., Part 14).

Q. I thought our legislative intent was clear -- that if a
controversy over an administrative program arises, the agency
may use ADR. Perhaps we need to clarify the legislative
intent with an amendment to the ADR Act.

What would be your view, General Barr, of such an amendment to
clarify the language of the Act to apply to controversies over
administrative programs, but are at a stage where they are
under the control of the Department of Justice?

A. An amendment to the recently enacted Administrative Dispute
Resolution Act is unnecessary for the reasons set forth in my
answer above. ADR is appropriate both in administrative
prcceedings and in litigation; the means of implementation may
differ due to the differing nature of the proceedings.
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The Administrative Dispute Resolution Act is described in the
legislative history of the Act contained in Senate Report 101-
543, at Section III, page 3937, "Summary." It states: "S. 971
amends the Administrative Procedure Act to authorize parties
involved in disputes arising under federal administrative
programs to agree to use ADR methods." (Emphasis added). The
title to the amendment to the Administrative Procedure Act is
also evidence of its administrative focus: "Alternative Means
of Dispute Resolution in the Administrative Process." (Section
4(b)). (Emphasis added). The Department of Justice is fully
committed to use of ADR both in administrative disputes and
during litigation.

Questions on Haider Youssef

Q. Mr. Barr, I would like to commend your efforts in response to
questions and concerns I have raised regarding Syrian
terrorist Haider Youssef, including a review of the activities
of the FBI on this matter. I would like to know if you can
give me a status report on your department's findings thus
far.

A. The FBI has concluded its investigation and consultation with
other agencies regarding the allegations made about Youssef.
A letter to you is being prepared which will address the
issues remaining which were raised with Mr. Terwilliger.

Questions on Office of Special Investigations

Q. General Barr, do you share my view, and I am confident that it
is the view of most, if not all of my colleagues, that the
work of the Office of Special nvestigations is important and
worthwhile work? I believe that bringing Nazi war criminals
to justice is consistent with the leadership of the United
State in the area of human rights.

A. The Attorney General has confidence in the Office of Special
Investigations; their's is an important task and must be
continued.

Questions on International AUitrust

Q. To clarify the bounds of existing law and DOJ policy, could
you please describe the kinds of cases your April 3 change in
the Department's Guidelines for international Operations
allows you to bring?

Specifically, would the Department bring a case against a
foreign cartel whose members do little or no business in the
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United States, if the cartel engages in private conduct that
excludes American exporters from its home market?

A. A copy of the Department's policy statement, outlining the
circumstaVes in which it would bring such cases, is
attached. Subject to the considerations set out in that
policy statement - including the need to establish personal
jurisdiction -- the Department would bring such a case.

Q. Are you confident that such foreign cartel behavior, which
primarily affects consumers and competition in a foreign
market, would be found to have a "direct, substantial, and
foreseeable effect: on the U.S., and satisfy the
jurisdictional requirements of the law?

A. Whether a foreign cartel that excluded American exporters from
its home market had a "direct, substantial, and foreseeable
effect" on U.S. commerce would depend on the particular facts
involved. However, the 1982 Foreign Trade Antitrust
Improvements Act made it clear that such an effect on U.S.
export trade can satisfy the Act's subject matter jurisdiction
standard.

Q. Could you give a specific example of the kind of fact pattern
in which you would bring a case? Could you give an example of
a fact pattern which would not, in your opinion, satisfy the
aforementioned "effects test" of \ extraterritorial
jurisdiction?

A. The Department indicated in its April 3 policy statement that
conduct challenged under the new policy would include
anticompetitive activities that violate U.S. antitrust laws --
in most cases, group boycotts, collusive pricing, and other
exclusionary activities. We are not in a position to describe
detailed factual scenarios in which we would or would not
bring a case, however, in view of the complex mixture of
legal, economic, and policy considerations that are involved
in each such prosecutorial decision.

Q. According to the Department's announcement of the policy
change of April 3, applyingig the antitrust laws to
anticompetitive conduct that harms U.S. exports is consistent
with the enforcement policy the Department had followed for
many years prior to 1988."

Could you provide a list of international antitrust cases
brought by the Department based on harm to U.S. exporters
prior to 1988, and describe the ultimate disposition of those
cases?

12 See attachment 8.
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A. A list and description of cases that appear ta have been based
in whole or part on such allegations is attached.'

Q. Has the Department ever brought a case under the Foreign Trade
Antitrust Improvements Act of 1982 (FTAIA), which is the
statutory basis for the policy change?

A. It is important to note that the FTAIA confirmed existing
jurisdiction, and was not a new grant of subject matter
authority. The last case the Department brought based on the
impact of anticompetitive conduct on U.S. export trade was
U.S. v. C. Itoh. et al.. 1982-83 (CCH) Trade Cases 1165,010
(W.D. Washington 1982). C. Itoh was a civil case, settled by
consent decree, that involved a Japanese buyers' cartel that
fixed the price its members paid to Alaskan processors for
crab for export to Japan. Although the case was brought
shortly before the enactment of the Foreign Trade Antitrust
Improvements Act of 1982, the Department relied on well-
established jurisdictional principles that were confirmed and
codified in the FTAIA.

Q. Are you aware of any cases in which a U.S. court has found it
had subject matter jurisdiction over an antitrust suit against
foreign firms based on the direct effects on U.S. exporters of
off-shore antitrust violations?

A. The Supreme Court has confirmed that anticompetitive conduct
that restrains American exports is actionable under the
antitrust laws. In Zenith Radio CorD. v. Hazeltine Researcl.
I 395 U.S. 100 (1969), the Court sustained Zenith's
antitrust challenge to activities of a Canadian patent pool
whose members conspired to give licenses only to firms
manufacturing in Canada and to refuse licenses Zenith needed
to export U.S.-made radios and televisions to Canada.

Q. Do you expect to bring cases under the new policy in the near
future? Are you actively looking for meritorious cases under
the new policy? If so, what method are you using to look for
such cases?

A.- The Department is actively looking for meritorious cases under
the new policy, and we will continue to review allegations of
possible anticompetitive conduct in this regard. At this
stage it is impossible to anticipate when the first such case
will be brought. In addition to our regular investigation,
detection and case development we have made a point to widely
publicize the policy change both within the Antitrust Division
and in the legal and business communities. Further, we have

13 See attachment 9.
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invited companies and associations engaged in business
activities abroad to bring to our attention evidence
indicative of conduct that would potentially fall within the
scope of the enforcement policy.
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QUESTIONS FROM SENATOR KOHL

Questions on the Need and Seed Prooram

Q. The Emergency Supplemental (Appropriation], signed into law by
the President on June 22, 1992, authorizes $250 million for
the Weed and Seed program. The law also says that the money
is available for agreements and contracts which "shall be
specified by the Attorney General.n

How will the funds be distributed if they become available?
Is the Department currently meeting with representatives of
other departments and agencies to develop a strategy and
coordinate programs?

A. No funds were appropriated for the Weed and Seed program under
the Emergency Supplemental. The Department is meeting with
other Federal agencies and has established an interagency
working group comprised of representatives from all Federal
agencies involved in implementing the Weed and Seed prof-ak.
This working group will determine and establish procedures for
the operation and implementation of the Weed and Seed program.
It is now envisioned that each Federal agency will be
responsible for the administration of its own grant program.

Q. What existing public and private neighborhood revitalization
programs are being considered for Weed and Seed funding -- the
law states that the AG, with the cooperation of other
agencies, shall implement W&S by providing funding to existing
neighborhood programs?

A. In FY 1992, the Department of Justice has allocated about
$13.b million to expand the initial pilot phase of the Weed
and Seed program. Of this amount, $9 million was provided by
the United States Attorneys Office, which has worked closely
with the Office of Justice Programs (OJP) and the Bureau of
Justice Assistance (BJA) to initiate the 16 new Weed and Seed
demonstration projects. In addition to the funding provided
by the U.S. Attorneys, BJA has contributed $3.5 million of
B ,rne Discretionary funds from base resources to support the
Weed and Seed program. Boys and Girls Clubs of America has
also agreed to establish clubs in public housing in Weed and
Seed sites, consistent with the $2.5 million Congressional
earmark and will allocate approximately $1 million to
establish these clubs. Further, in FY 1992, OJP and the
Office for Resident Initiatives in the Department of Housing
and Urban Development (HUD) are currently negotiating an
interagency agreement to develop and deliver training and
technical assistance for residents and housing developments.
Additionally, HUD, under its Drug Elimination Grant Program
Notice of Funding Availability for FY 1992, provides that
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applicants who are coordinating with Operation Weed and Seed
will be given preference in funding. To date 11 of the 16
Weed and Seed sites funded in FY 1992 have leveraged over $57
million in State and local funding, over $20 million in
private sector funding, and over $104 million in funds from
other Federal agencies.

Also, the President's budget request for FY 1993 includes a
total of $500 million to support this comprehensive
initiative. A chart identifying each component of the program
is provided. The $500 million includes $30 million for the
Department of Justice, made up of $20 million for the U.S.
Attorneys and $10 million for the Office of Justice Programs.

Q. S. 2726 -- the Weed & Seed Implementation Act of 1992 --
provides the broad powers to enact the program. One
particular Section -- Section 7 -- allows the Secretaries of
Education, Labor, Health and Human Services, Transportation,
HUD and Agriculture to waive any regulation or provision of
law that restricts distribution of funds or is inconsistent
with Weed & Seed implementation. Granted, there are a number
of areas where the waiver is not allowed -- health and safety,
civil rights, environmental protection. With such broad
power, isn't there potential for abuse?

A. Section 7 of S. 2726, the waiver provision, is designed to
address potential problems in the delivery of social services
to Weed and Seed sites. Individuals involved in the delivery
of social services describe the existing system as fragmented
and inefficient. Proponents of efforts to streamline the
delivery of services to serve targeted groups more effectively
and efficiently find themselves thwarted by inconsistent
regulations and requirements. Bureaucratic red tape is
literally strangling local efforts to respond efficiently and
effectively to violent crime and drug abuse problems in
America's neighborhoods. Section 7 will permit the
appropriate Secretary to attempt to alleviate delivery
problems by waiving those provisions of laws and regulations
that impede the effective implementation of benefit programs
within the Weed and Seed framework. With this waiver
authority, the Secretary with jurisdiction over a program will
be able to ensure that it is being directed at a given Weed
and Seed site in the most efficient and effective manner
possible.

The focus of Section 7 is thus on what is commonly referred to
as "government red tape" and not on eligibility for particular
programs. Indeed, Section 7 explicitly exempts from each
Secretary's waiver authority eligibility determinations.
Section 7(a)(2) states that "(a] waiver . . . may not alter or
otherwise affect the eligibility of a person for the programs
or services provided under the Weed and Seed plans approved
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under section 2 of this Act.* Furthermore, Section 7(a)(3)
explicitly protects against possible abuse of this authority
by providing that "No waiver may be granted under this section
of any law respecting public or individual health or safety,
civil rights, environmental protection, labor relations,
occupational health or safety, or any other law that the
Attorney General shall by regulation determine." As an
additional safeguard, all waivers granted pursuant to Section
7's waiver authority must be published in the Federal Register
pursuant to Section 7(b).

Q. Does this raise constitutional questions concerning the
separation of powers -- department heads waiving laws which
have been passed by Congress?

A. The authority to waive certain laws and regulations would also
be granted by a law that has been passed by Congress. As
such, it has the same effect as the commonly used phrase
"notwithstanding any other provision of law" in setting
legislative priorities, and raise no constitutional concerns.

Q. What types of laws or regulations do you envision being waived
in order to implement Weed & Seed? Can you give the Committee
a few examples?

A. As is explained above, the purpose of Section 7 is to provide
Federal administrators with a tool to enhance the coordination
of Federal social welfare programs in the Weed and Seed
program. Although the need for such coordination has been
recognized for over twenty years, only limited progress has
been made. Using Section 7 waiver authority, Secretaries of
the specified agencies will be able to cut through the myriad
of inconsistent regulations to ensure that "seed" programs
desired by individual Weed and Seed sites are implemented in
the most efficient and effective manner possible The
particular laws and regulations that may be subject to waiver
will depend on the grant applications of individual Weed and
Seed sites.

Q. Concerns have been expressed that many worthwhile programs --
non-law enforcement, yet valuable programs -- will be the
target of this waiver provision. What can you tell those with
concerns to reduce their fears?

A. As is explained above, Section 7 is directed at enhancing the
efficiency and effectiveness of existing Federal programs.
Indeed, Section 7 permits a Secretary to waive provisions
relating to the delivery of programs; it does not permit
alterations in eligibility determinations. In "targeting"
particular programs, the Secretaries will be attempting to
ensure that such programs are administered more effectively.
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Q. There has been speculation that funding for juvenile justice
and other programs would be diverted to the Weed & Seed
program. This belief may be the result of hearing statements
Similar to what you said on the Brinkley program. Let me
quote:

We have been trying to address the root causes of violent
crime in this country for the past 25 years. ... We've
been spending trillions of dollars. ... And what Weed &
Seed program is about is a recognition that we need both.
You can't follow a social agenda without strong law
enforcement."

Many of the juvenile justice advocates fear this approach --
the thinking is that juvenile justice funds will be spent on
more law enforcement and incarceration of kids, rather than
addressing the causes of the juvenile crime problem. Is the
Department planning on taking juvenile justice funds and
diverting them to other programs?

A. There are no plans to divert the Department's juvenile justice
funds to programs other than those that address the needs of
juveniles. Juvenile justice funds will continue to support
efforts to enhance services and provide assistance to those
within the juvenile justice system. While juvenile justice
funding may be provided to support efforts within the Weed and
Seed program, they in no way will be diverted away from
juvenile justice assistance, but rather, will focus on
programs and efforts to help high-risk youth within our some
of our country's most troubled communities. As you kriow, the
neighborhoods that are targeted within the Weed and Seed
program, are those that are experiencing the highest levels of
violent crime, drug use and trafficking and gang activity.
The Weed and Seed strategy integrates the resources of federal
state and local law enforcement and social services with
community and private sector resources. This comprehensive
approach to community revitalization and restoration must
include a broad array of programs to address the needs of
high-risk youth. Juvenile justice funding would be made
available for programs that (1) preent delinquency among at-
risk youth; (2) intervene in the lives of juvenile delinquent
offenders; (3) rehabilitate juvenile offenders through
accountability, intermediate sanction, and appropriate
treatment and intervention programs; and (4) remove and
incapacitate tkt__sma-ll-percentage of _juveniles--who-are
serious, violent and habitual offenders and who pose a danger
to society. The Department's Office for Juvenile Justice an--
Delinquency Prevention has been working closely with the
Coordinating Council on Juvenile Justice and Delinquency
Prevention to develop a Weed and Seed Youth Component, because
Weed and Seed provides a unique vehicle and opportunity to
reach many youth-at-risk. The objectives of this program are
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to provide leadership for a comprehensive, multi-agency
strategy to prevent juvenile delinquency and effectively
intervene in the lives of high risk youth and juvenile
offenders; and to provide coordination in integrating existing
as well as new Federal, state, local and private sector
juvenile delinquency prevention resources. Additionally,
efforts to establish a nurturing and caring environment for
youth and their families within these neighborhoods is
paramount so that these young people may be motivated to take
advantage of opportunities and activities that will prepare
them for the responsibility of future jobs and families. The
final objective is to ensure accountability of juvenile
offenders through the creation and expansion of appropriate
intervention and intermediate sanction programs and services
that recognize the gradations in offenses. We must intervene
early and sternly with meaningful sanctions that hold
juveniles accountable for their actions, while also offering
an opportunity for rehabilitation through programs that
instill values, discipline and responsibility.

QuestiQns on civil Asset Forfeltur-e

Q. General Barr, my office has been contacted by a number of
individuals complaining of overzealousness on the patt of U.S.
Attorneys in prosecuting civil drug-forfeiture cases. It has
been suggested that since there is no requirement for a
companion criminal case, civil forfeiture has become the
"method of choice" for prosecutors. Are you aware of any
concerns being expressed regarding the civil forfeiture laws?

A. Media criticisms of asset forfeiture have relied upon what we
see as misleading representations of-fer-feiture proc-edure-and
one-sided presentation of the facts of specific forfeiture
cases. Attached are two letters to the editor responding to
what we believe to be slanted news articles relating to asset
forfeiture. Although we have reviewed all federal forfeiture
cases that have been criticized by the news media, we have yet
to find one where we felt an abuse had occurred.

Most federal seizures are processed as civil rather than
criminal forfeitures. This ig true for a number of reasons.
First, the owners of properties seized for forfeiture often
reside beyond the jurisdiction of the United States or are

__--.fugitives from justice.. In such cases, civil forfeiture is
the only option. Second, seizures are sometimes made during
the course of a long-term criminal investigation or undercover
operation. In such cases, civil forfeitures can sometimes be
accomplished without jeopardizing the investigation or
undercover operation whereas to proceed with criminal
forfeiture would require closing down the investigation or
operation prematurely. rhird, criminal prosecutors are
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sometimes reluctant to complicate an already complicated
crinina. trial with a criminal forfeiture count. We are
strongly encouraging use of criminal forfeiture wherever
possible to reduce court dockets and conserve prosecutorial
resources.

Q. Has the Department been evaluating the prosecution of these
laws?

A. The Department is closely evaluating its forfeiture program in
an effort to strengthen the integrity of and public confidence
in the program. A number of policy initiatives have been
implemented to temper the application of forfeiture and
further initiatives are in various stages of development.

Q. Specifically, has the Department considered requiring a higher
standard than probable cause that the property in question was
used in connection with criminal acts?

A. With respect to the probable cause standard, it has served the
United States of America well for over two centuries.
Moreover, as probable cause is sufficient to justify the
arrest and jailing of a person pending trial, we believe it is
more than sufficient for the seizure or "arrest" of property.
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QUESTIONS FROM SENATOR SIMON

Questions on the FBI Discrimination Suit

Q. What is the status of the reported settlement of a suit by
minority FBI agents against the FBI? Has the Department
signed off on the settlement? What effect will litigation by
other FBI agents have on the settlement?

A. The Department has not yet signed off on the agreement in
principle reached between a group of Black FBI Special Agents
(BADGE) and the FBI on April 21, 1992.

A recent ruling by the U.S District Court for the District of
Columbia dismissed the action by employees of the FBI who were
challenging the proposed settlement.

Questions on the Expansion of CRS Jurisdiction

Q. Would the Department support the expansion of the Communit
Relations Service's (CRS) statutory authority to resolve
community disputes related to sexual orientation and religion
in order to address all of the categories of hate crimes
described in the Hate Crimes Statistics Act? In the
alternative, would the Department support a more limited
expansion of CRS's authority to provide only technical
assistance for disputes arising from sexual orientation and
religion has also been posed?

A. The Department does not support expansion of CRS's overall
jurisdiction for several reasons. CRS does not currently
have, nor is the Service scheduled to have, adequate resources
to respond appropriately to an expanded jurisdiction.

In order to provide service to address sexual orientation and
religion, CRS would need to (1) dramatically increase its
resources to serve its existing and new constituencies at
least at the current level of service, or (2) with its
existing level of resources, significantly reduce the level
and scope of service for race and ethnic based disputes in
order to service sexual orientation and religion-based
disputes. Under alternative (2) CRS could only provide a low
level of service to existing and new constituencies than it
provides for race and ethnic based disputes now.

Based on the most recent workload statistics for FY 92, each
conciliation specialist (a total of 41) carries an average
annual workload of 92 alerts, 64 assessments, 23 conciliation
cases and an average backlog carried over each year of 7
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conciliation case. Projections for FY 93 and FY 94 indicate
that the workload will grow in every area.

because of its small staff, when an emergency or crisis
situation arises in any part of the country, CRS shifts
resources to the site of that crisis. This shift inhibits the
ability of the regional offices to meet their current regional
workload. In May of 1992, CRS resources were stretched thin
in all parts of the country as conciliation specialists were
shifted to Los Angeles following the verdict in the Rodney
King beating trial, and to Guantanomo, for the Haitian refugee
influx. In both instances, because the program functions were
already in place, and did not demand costly development and
start-up of new substantive programs, CRS was able to address
the crises quickly, effectively, and economically.

In providing conciliation services to a conflict under the
current mandate, CRS will have expended an average of 80
staff hours for each of the 932 cases alerted, assessed and
conciliated during FY 92.

Although the level of work and resources varies with the
conflict, the Department believes that it would be unable to
provide appropriate services to every conflict which arose if
its jurisdiction were expanded.

The Department would also oppose expanding its jurisdiction
for technical assistance only. Providing technical assistance
for disputes arising from sexual orientation and religion
would require new programs and trained staff which CRS does
not now have. More precisely, adding two new constituencies
to the CRS jurisdiction does not mean merely increasing the
number of participants to our existing programs and
presentations. All of the strategies and resources devoted to
race, color and national origin, would have to be developed
and implemented for sexual orientation and religion.

It is projected that if sexual orientation and religion were
added to the current mandate, that the demand for services and
workload of CRS would triple. To adequately address community
wide conflicts that disrupt the economic, education, law
enforcement, social or other systems of a community based on
sexual orientation and religion, CRS would require at least
three times the budget and personnel it currently has.

Even if CRS immediately obtained the resources to provide
expanded service, there is the problem of preparation in order
to provide new services to a new constituency on new subject
areas. CRS would require start-up resources in order to
create staff development materials, train its entire conflict
resolution staff in subject areas with which it hat no
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familiarity or experience, and develop additional local
community networks.

In order to respond to an expanded mandate (race, color,
national origin, sexual orientation and religion) with current
and planned resources CRS would be forced to respond only to
those conflicts that reach the most urgent crisis level.
These would be incidents that "reach the highest tension
levels on the CRS index--violence or harassment resulting in
physical injury, property damage, and/or the threat of
economic disruption (e. g., economic boycott).

This would result in CRS services being provided only when the
most serious violence and economic disruption has occurred.
Our projection is that with the current state of affairs
involving conflicts over sexual orientation and religion,
approximately 75% of such crisis conflict resolution response
by CRS would have to be directed at these conflicts, leaving
only 25% of resources to address the other three areas of
jurisdiction.

Moreover, CRS would have sparse resources spread widely, and
could only respond after the fact to crises. It would be
forced to cease its prevention activities. With this change
in emphasis, CRS would cease outreach activities which inform
communities of the conflict resolution services it provides
and educates communities on conflict resolution techniques.
CRS would also be forced to stop its immigration and refugee
affairs liaison work which resolves difficulties arising in
communities receiving refugees through the CRS Cuban and
Haitian resettlement and placement programs.
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community supervision
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Edward Byrne MarionS Staft and Local Law Enkorcement Asisne Discretionay Program

Fiscal Yoa 1901 keragency and "tr agency hrviaes -COnbrved

Joint

Bureau of Juktic
Statiucs

Burea of Justice
Statistics

Bureaeu of Jusoe
Statistics/Bureau OfCensus

Office for Victima of Crime/
National lbt at ofusibee

Office for Victfis of Crie/
National Insute of Justice

Natbial linstute of
Corect ons

9.353,0183
20.71 *

6,62.368

132 379

33.997

25,000

Drugs and Cum. Data Cente & Ceanghouse - The Data Center &
Clearnghouse continues and expanvdituser andana ,coerlo State
and focall pobcrakers. ani u"boc practonnr researchers, and
th* geral pubic with ready tn to understandable information on
drug Law violtons and durelated law enAorowmenl.

Slate-lAva Cr'minal Kisto" weaords - This program. M ted in 1990.
isa ooiprein s" program to provide granft t fie States to make
tystearntc Impvrovemtents mn. fte accuracy. conwleteness an tieliness.
of Stats criminal history reoord information toughoui the Nation The
program paIrciuly focused on anhanctg crmiinal history records of
convicted ons and enabling the Sts to meet -e FEW standards for
ide4*tfyg nd transmting the Hnarmaian to te FUL an essential
eement of Ove ef to stop firearms sb to felons.

Owe Jm Eapndan wl 6 Survvn ny JEE)- The CJE
survy prdue te vattle pomu dae oequiiisd la toe action
of Stal and local ant-dru abuse fOrmula grants. toure a t lomula
funds a- allcated among State and focil goverdet equitably and
mn accordance with te legislation. The Survey Wo Provides detaild
inforaotion n Ow costs o s criminal jutoe system. Induding police
protec , courts, prosecution, public defense, and corrections

National Vcwns Flesouwe Center (NV .C) - Provides parti fin a
support for NVAC. which is a nal clearinghouse for victims
information, wtolized by State and local crinal justice jurisdictiont

State Conpensation Laws Diecory and Rletins - Partial finarnal
support to improve the quality of instruction available to State and local
taw enforcement officials so that tey nay be better killed at serving
and communications with crime victims

Project to provide tatinig and techical assstance to State and loca
agencies on methods for the acquisition or use of surplus real property
and facilities for correctional Isaotity construction ard renovation

Tota 14,213,2%

I .focaton forn FY 1990 apprmooaton

Budget Staff 7120/92
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Attachment 2

PROGRAMS CONTRIBUTING TO WEED AND SEED-
(ObX p6ons in maons of doli)

Piowsam 103 iOWf

Department of Justice:
US Attorneys ..................................................................................... 20
Off e of Justice Programs (OJP) Demonstrations ........................... I0

Subtotal, Justice ..................................................................... 30

Department of Labor: . .

Job Training Partnersh'p Act ............................................................ 28
Youth Opportunities Unlimited .......................................................... 5
Senior Community Service Employment ........................................... 9
Job Corps ......................................................................................... -w

Subtotal, Labor ....................................................................... 92

Department of Health and Human Services:
Treatment Improvement Grants ........................................................ 36
Capacity Expansion Grants .............................................................. 47
High Risk Youth/Pregnant W omen Prevention ................................. 7
Community Partnership Grants ......................................................... 4
Aid to Families with Dependent Children (AFDC) JOBS ................... 43
Head St ..................................... ........ .................................. 54
Community Health Centers ............................................................... 35

Subtotal, HHS ........................................................................ 226

Department of Housing and Urban Development:
Pubic Housing Modernization ........................................................... 20
Housing Vouchers ............................................................................. 20
Com unity Development Block Grants ............................................ 44
Pubic Housing Drug Elimination Grants ........................................... &

Subtotal, HUD ........................................................................ 90

Department of Education:
Convensatory Education ................................................................. 16
School Improvement/Pre-College Outreach ..................................... 30
Family Literacy and Adult Education .................................................

Subtotal, Education ................................................................ 56

Department of Transportation: Reverse Commute Demonstration Grants.. I

Depadmeit of Agriculture: Women, Infants, Children (WIC) Nutrition ........

Total for 1993 ........................................................................ 500

5o*ww: The eydae for r4ca Year 1993. Pail . p. 169, Oic.t of M&ie e at d Budget Janury 1992.
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Mr. Chairman and Meabers of the Subcommittee:

I am pleased to be here today to present the views of the

Administration on the r%authorization of the Independent Counsel

statute, 28 U.S.C. {{ 591-599 (IC Act or Act). Assistant Attorney

General Lee Rawls already has submitted a letter in response to the

Subcommittee's March 10, 1992, request for certain technical

information relating to the IC Act. This morning, therefore, I

will address the central issue now before the Congress, whether the

IC Act should be reauthorized for another five years.

The Administration opposes reauthorization of the IC Act, and

believes that it should be allowed to expire as scheduled on

December 15, 1992. Our opposition is based upon three principal

considerations: First, and most importantly, the independent

counsels appointed under the IC Act exercise concentrated

prosecutorial power without appropriate accountability or effective

review. Second, the IC Act is not necessary to ensure that alleged

misconduct by high-ranking Executive Branch officials is

appropriately investigated and prosecuted. And, third, the costs

of independent counsel investigations can be far greater than any

benefits obtained, particularly because independent counsels lack

the financial controls and accountability that normally attach to

governmental entities.

However, if the Act is determined to serve a valid purpose and
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is to be reauthorized, then its limited scope, applying principally

to a selected group of Executive Branch officials, is inadequate --

its coverage should be extended to the other branches of government

-- and a new regime of accountability needs to be added.

I will discuss each of these points in turn.

As you know, the IC Act originally was enacted as Title VI of

the Ethics in Government Act of 1978, P.L. 95-521, 92 Stat. 1867.

It provides for the appointment of an independent prosecutor by a

three judge panel to investigate allegations of criminal wrongdoing

by certain senior Executive Branch officials -- includin, the

President, Vice-President, the Cabinet, senior Justice Department

officials, and certain political party officials. While an

independent counsel is obliged by statute to follow the

prosecutorial standards of the Department of Justice, no authority

has the power to review, modify, or control the conduct of an

independent counsel's investigation and prosecutions. In essence,

the statute substitutes the prosecutorial judgment of one

individual, the independent counsel, for that of the Department of

Justice as an institution. An independent counsel is unsupervised

in the exercise of prosecutorial discretion, which is broad in the

normal case, but virtually unchecked in the case of an independent

counsel. This glaring deficiency is out of step with our general

governmental structure that makes those wielding substantial power

accountable through supervision and other checks and balances.



An independent counsel can be removed only "for cause." The

Ethics in Government Act was upheld in the face of a constitutional

challenge in lorrison v. QlJo, 487 U.S. 654 (1987), and I want to

note at the outset that my comments today are fully consistent with

the Morrison Court's decision: that is, the Administration

recognizes that the Act is constitutional, but nonetheless opposes

its reauthorization.

1. The IC Act is Unnecessary to Ensure that Allegations of

Criminal Wrongdoing by Senior Government officials are Fully

and Fairly Investicated.

Some historical perspective on the Act iv necessary to its

understanding. The IC Act was passed in the wake of Watergate, and

in particular of President Nixon's dismissal of Special Watergate

Prosecutor Archibald Cox. It was premised upon the assumption that

the professional prosecutors of the Department of Justice could not

successfully investigate and prosecute high government officials,

who might be in a position to exercise improper influence over the

Department's decisionmaking process. That assumption is an affront

to the integrity of the dedicated men and women of the Department

who toil daily in the pursuit of justice. They have proven this

assumption wrong again and again.

Overall, since 1970, the Department of Justice has prosecuted

more than 6,600 federal officials and employees. In 1989, the
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Department indicted 695 federal officials and employees, as well as

71 State officials and employees, 269 local officials, and 313

other individuals for violations of the public corruption laws. In

1990, 615 federal officials and employees, 96 State officials, 257

local officials, and 208 other individuals were indicted for public

integrity violations. In 1991, the last year for which complete

figures are available, the number of public corruption indictments

was 803 federal officials, 115 State officials, 242 local

officials, and 292 others. For each of the past six years, we have

obtained over 1,000 public corruption convictions. The Department

is proud of this record and of its long tradition of prosecutorial

independence.

Significantly, those convicted include such high-ranking

individuals as an Assistant to the Attorney General, a United

States -Attorney, assistant United States Attorneys, a United States

Marshal, and several FBI and DEA Special Agents. In addition, the

Department has brought successful prosecutions against officials of

the legislative and judicial branches of government, including

members of the House of Ropresentatives, the Senate, and several

United States District Judges. The ability of the Department

effectively to respond to allegations of wrongdoing by these

officials, and by its own employees, proves that it can respond to

such allegations brought against other high-level officials.

Moreover, this record makes clear that the integrity of the

Department's processes is of such a high caliber that it should not
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be impugned by a statute that requires its automatic

disqualification in certain cases.

Overall, since the IC Act became law, during a time period in

which both major parties have held the White House and been

responsible for running the Justice Department, there is no

evidence that the Department's professional prosecutors could not

have successfully performed the tasks of the independent counsels

who have been appointed. Indeed, the Watergate episode itself

demonstrates that the Department of Justice can and will remain

impartial in the prosecution of high-ranking government officials.

The dismissal of Archibald Cox did not end the Watergate

investigation. Acting Attorney General Robert H. Bork preserved

Professor Cox's task force intact within the Department and

appointed a new special prosecutor, Leon Jaworski. The

investigation continued unimpeded, leading to many convictions :nd

guilty pleas.

Thus, the IC Act, and consequently any reauthorization of the

Act, is based on a mistaken prrimise. The professional prosecutors

of the Department of Justice, guided by the standards developed

over decades, have proven themselves fully capable of investigating

and prosecuting senior government officials, including officials

within the Justice Department itself. Indeed, speaking as a career

prosecutor, I can state unequivocally that the Department has no

greater goal than insuring the integrity of the investigatory and
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prosecutorial process.

In those instances where public faith in a prosecutive

decision would be best served by the involvement of a special

counsel, the Attorney General can appoint such an officer. The

Attorney General can tailor the appointment to suit the

circumstances. For example, he can ask an outside official to

conduct an investigation, or to review a prosecutive decision, or

several other variations. Such an appointment can serve the

essential purposes of the current statute while at the same tire

avoiding the undesirable aspects of creating a prosecutive

authority unchecked in its discretion by anyone.

2. The Independent Counsels Wield Extensive Power and are Largelv

Unaccountable for its Exercise.

The power of a criminal prosecutor is immense, as is its

potential for misuse. And, as Justice Robert Jackson, who served

as President Franklin Roosevelt's Attorney General, explained more

than fifty years ago, the most dangerous power of a prosecutor is

in selecting his or her defendant. The danger, explained Justice

Jackson, is that the prosecutor:

(W]ill pick people that he thinks he should get, rather
than cases that need to be prosecuted. With the law
books filled with a great assortment of crimes, a
prosecutor stands a fair chance of finding at least a
technical violation of some act on the part of almost
anyone. In such a case, it is not a question of
discovering the commission of a crime and then looking

70-862 0 - 93 - 6
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for the man who has committed it, it is a question of
picking the man and then searching the law books, or
putting investigators to work, to pin some offense on
him. It is in this realm -- in which the prosecutor
picks some person whom he dislikes or desires to
embarrass, or selects some group of unpopular persons and
then looks for an offense, that the greatest danger of
abuse of prosecuting power lies. It is here that law
enforcement becomes personal, and the real crime becomes
that of being unpopular with the predominant or governing
group, being attached to the wrong political views, or
being personally obnoxious to or in the way of the
prosecutor himself.

Robert Jackson, The Federal Prosecutor, Address Delivered at the

Second Annual Conference of United States Attorneys, April 1, 1940,

quoted In gorrison v. Olson, 487 U.S. at 728 (Scalia, J.,

dissenting).

The independent counsel's mission, from the start, is to find

criminal wrongdoing by a particular individual or small group of

individuals. As a result, an independent counsel does not have the

perspective of a prosecutor who must investigate and review dozens

of cases, nor, as will be discussed below, is he or she subject. to

the resource constraints imposed on ordinary prosecutors. An

independent counsel's prosecutorial resources are expended to

investigate and prosecute a handful of individuals. Indeed, more

than 70 percent of direct IC Act expenditures through June 30,

1992, ($32,067,250) have been spent by a single independent

counsel. In addition, the Department of Justice, the Department of

the Treasury, and other agencies have expended in excess of

$10,000,000 in appropriated funds to provide investigative,
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security, and administrative support to that independent counsel.

Independent counsels are not constrained in their

decisionmaking by this factor. Combined with a lack of

accountability and a mandate to pursue particular individuals,

theme unlimited resources are an invitations to the abuse of

prosecutorial power. This state of affairs renders the independent

counsel's mission one dangerously close to the "personal

prosecution" Justice Jackson warned of.

This fundamental flaw with the IC Act has been noted by three

former Attorneys General, Edward Levi, Griffin Bell and William

French Smith -- who served Presidents Ford, Carter, and Reagan,

respectively -- in connection with Morxison v. O1son. These

gentlemen characterized the problem as follows:

The problem is less spectacular but much more worrisome.
It is that the institutional environment of the
Independent Counsel -- specifically, her isolation from
the Executive Branch and the internal checks and balances
it supplies -- is designed to heighten, not to check, all
of the occupational hazards of the dedicated prosecutor;
the danger of too narrow a focus, of the loss of
perspective, of preoccupation with the pursuit of one
alleged suspect to the exclusion of other interests.

Brief for Edward H. Levi, Griffin Bell, and William French Smith as

Amici Curiae 11, gUjjj Morrison, 487 U.S. at 731-32 (Scalia,

J., dissenting).
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At the same time, the independent counsel is effectively

unaccountable for his or her activities. Selected by a panel of

judges who enjoy life tenure and who have no role in reviewing the

exercise of prosecutorial discretion, an independent counsel can be

removed by the Attorney General "only for good cause, physical

disability, mental incapacity, or any other condition that

substantially impairs* his or her performance. 28 U.S.C.

{ 596(a) (1). Although the precise contours of these removal

restrictions have not yet been determined, it is clear that, as a

practical matter, the Departnent of Justice can exercise no ongoing

supervision over independent counsels. In addition, as noted

below, independent counsels effectively enjoy unlimited funds with

which to conduct their investigations, and have not been held to

account for either the purposes or amounts of their expenditures.

Of course, no one is more cognizant than the Department of

Justice both of the awesome power of a prosecutor, and of its

potential for abuse. To harness this power, and to avoid abuses,.)

the Department's professional prosecutors operate under guidelines

designed to circumscribe prosecutorial discretion, and to assure

that it is exercised both wisely and fairly. While the independent

counsels are by law required to follow the "written, or other

established policies of the Department of Justice respecting

enforcement of the criminal laws," there is no effective means to

enforce this restriction. 28 U.S.C. ( 594. Moreover, even this

injunction is subject to an exception. An independent counsel must
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follow Justice Department policies "except where not po~sible.0

I4. As a practical matter, while each independent counsel is

provided with the Department's guidelines, including the multi-

volume United States Attorneys Nanual and Principles of Federal

Prosection, they may ignore this guidance, and need not comply with

the restrictions imposed on other federal prosecutors. Moreover,

as Attorney General Barr has stated, unlike an independent counsel,

all of our actions are governed by 'an institutional ethosm

concerning the proper role of the prosecutor.

The lack of such constraints, and of the experience of the

Department's professional prosecutors, has resulted in

circumstances where independent prosecutor actions were taken that

were outside the scope of fundamental Department policy. One

independent counsel, for example, issued a subpoena to the Canadian

Ambassador, notwithstanding his diplomatic immunity. This action

resulted in a formal protest by the Government of Canada.

Another flaw of the IC Act is the publicity occasioned by the

appointment of an independent counsel and the conduct of his or her

investigation. Specific guidelines cover the release of

information by Department prosecutors from the time an individual

becomes the subject of an investigation until all proceedings have

been completed. These are designed to minimize the danger of

damage to reputation occasioned by the premaaure identification of

a person subject to investigation. Far more investigations are
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commenced than ever result in criminal prosecutions. Morally,

investigations are kept confidential to protect both the subject's

privacy, and the integrity of the investigatory process. Under

Department of Justice rules, a prosecutor may only publicly release

information that is necessary to protect the public or to seek its

assistance in capturing a fugitive, or incontrovertible factual

matters such as the text of an indictment. The Department's career

prosecutors may not speculate on the evidence or make public

statements about a case that does not result in prosecution. The

reporting requirements in independent counsel matters often

underine the purposes of these restrictions. Moreover, there are

no effective means to police extrajudicial commentary by

independent counsels.

The traditional structure of the Department and its

organization also functions as a check on prosecutorial power, in

contrast to the independent counsel offices, where the

investigatory and prosocutorial function is unified. Prosecutorial

and investigative authority are, in the ordinary case, diffused

within the Justice Department. Investigations are conducted by

components separate from those with prosecutorial charging

authority. Even cases being investigated under the direction of a

particular prosecutor are not entirely under his or her control,

since the investigative agents report through a different chain of

command, even though all ultimately are answerable to the Attorney

General. For example, the Federal Bureau of Investigation is the
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Department's core investigative component. The FBI's chain of

command is entirely separate from that of the federal prosecutors

working in the Department's Criminal Division or in the United

States Attorneys offices. Even when a group of FBI special agents

are assigned to a particular United States Attorney's office, the

chain of command differences act as a check on a prosecutor's

choices and limit his or her ability to push a case into a

particular mold. This is not true of an independent counsel, who

exercises far more immediate and pervasive control over his or her

investigators.

We do not mean to criticize the conduct of any particular

independent counsel. The flaws identified above are built into the

independent counsel system itself. However, as Justice Scalia

noted dissenting in Morrison v. Oleon, "the fairness of a process

must be adjudged on the basis of what it permits to happen, not

what it produced in a particular case." 487 U.S. at 731.

Independent counsels are widely perceived as appointed with the

mandate to pursue a particular individual and are largely removed

from the restrictions that have developed over time to avoid the

abuse of prosecutorial power. As Attorney General Barr has stated,

"(t]he problem with the [IC] statute is that it creates a

prosecutor that has no accountability. And I think . . . in its

present form, it's a threat to civil liberties."

3. The Costs of Indeendent Counsel Investigations are



164

Uniustifled.

In conducting its investigations the Department, like other

prosecutors, always must take the coat of pursuing an investigation

or prosecution, and the likely benefit to be gained, into account.

Independent prosecutors under th6 IC Act do not operate under such

constraints. Such investigations are funded out of a "permanent

indefinite appropriation within the Department of Justice to pay

all necessary expenses of investigations and prosecutions by

independent counsels." Title II, Pub. L. 100-202, 101 Stat. 1329-

a. Since the IC Act was enacted in 1978, independent counsels

have required $45,254,902 in direct expenditures through June 30,

1992, the last date for which complete figures are available. I

note that these are only the dtire= expenditures, and do not take

into account other expenses involved, such as the costs imposed on

agencies to provide support service-, to independent counsel, or to

answer discovery demands, the costs imposed on individuals

subjected to independent counsel inquiries, or costs arising from

the disruption of normal government operations.

Overall, the costs to the taxpayer of conducting an

independent counsel investigation are far greater than those

involved in the average Justice Department investigation. The

appointment of an independent counsel requires the creation of a

ne and separate government prosecutorial/investigative office,

duplicating many of "he costs (without the advantage of economies



165

of scale) already born by the taxpayer in supporting the Department

of Justice. In addition to duplication of costs, an independent

counsel can expend amounts on staff and support services far in

excess of comparable Department expenditures. For example, an

independent counsel can routinely hire lawyers (regardless of years

in practice or whether or not they have had prosecutorial

experience) at the top of the government pay scale. The

Department, or, t e other hand, has available dozens of seasoned

professional prosecutors compensated at much lower rates, who

regularly pursue cases of eq'ial or greater significance with great

distinction.

These fundamental flaws in the IC Act, we submit, persuasively

demonstrate that it should not be reauthorized, but rather allowed

to expire on December 15 of this year.

However, if the Act is to be retained, we believe that its

coverage should be extended to the other branches of government.

As you know, the IC Act currently covers only a few dozen officials

in the Executive Branch, and certain political campaign officers.

It does not apply to the Congress or to the courts-. At the same

time, the rationale underlying the Act -- that prosecutors may be

subject to improper influence by high-ranking officials -- is (if

valid at all) equally applicable to all three branches. While the

Executive Branch directs federal prosecutorial efforts, it is the

Congress that appropriates the funds for those prosecutors,
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exerting very significant influence on the Executive Branch through

both the appropriation and oversight process. In a functionally

different but similar vein, federal prosecutors must practice

before the courts on a daily basis, and the courts exercise

substantial influence over the process wherein the success or

failure of prosecutorial actions is determined.

Moreover, limitation of the IC Act's coverage to one branch of

government creates an imbalance in the constitutional system of

checks and balances. The President has made clear in his proposed

Accountability in Government Act of 1992, transmitted to the

Congress/ earlier this year, that the IC Act should be made

applicable to Meabers of Congress and their senior campaign

advisors, if it is to remain in force at all. Unless such a

provision is included in any reauthorization of the IC Act, the

President's senior advisors will recommend that the legislation be

vetoed.

Specifically, I would like to make one observation with

respect to S. 3131, the "Independent Counsel Reauthorization Act of

1992." That bill's attempt to extend the IC Act to Congress is

inadequate. Section 591(a) of the IC Act provides that the

Attorney General "shall" conduct a preliminary investigation upon

receiving certain information about covered Executive Branch

officials. Section 4 of S. 3131, on the other hand, provides only

that the Attorney General "may" conduct a preliminary investigation
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upon receiving certain information about members of Congress.

This is a significant difference. Even if S. 3131 were

enacted into law, Congress still would be treated differently than

the Executive Branch. In theory, the Attorney General is not given

discretion with respect to Executive Branch officials so as to

avoid any appearance of impropriety. Such an appearance of

impropriety is just as likely in a case where the appointment of an

independent counsel to investigate a member of Congress is

involved. As I have said, we do not believe that there is any

impropriety, or the appearance of impropriety, in -the Attorney

General exercising prosecutorial discretion with respect to high-

level government officials. However, to the extent that the IC Act

is based upon such considerations, they are applicable to decisions

taken with respect to both the Executive and the Legislative

Branches.

Finally, we believe that any bill to reauthorize the statute

should take into account the concerns I raised earlier regarding

the lack of financial controls and the possibility of unfettered

exercise of prosecutorial discretion.

Mr. Chairman, that concludes my prepared testimony, and I

would be pleased to answer any questions at this time.
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Attachment 4

Memorandum
4.

Counsel

Attached is a copy of new OPR procedures which are effective
immediately. These procedures were written in response to the GAO
Management Review of this Office and are self-explanatory.
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1. OPR Standards for Conducting Investigations

All OPR investigations shall be conducted in accordance with the
policies and guidelines set forth in the United States Attorneys'
Manual and shall:

1. include an interview of the complainant',

2. pursue all logical investigative leads,

3. include an interview of the subject,2

4. sufficiently address the allegations made by the
complainant.

II. OPR Standards for Case Documentation

All files on OPR matters shall include appropriate case documenta-

tion. At a minimum, such documentation shall include:

1. a copy of the complaint,

2. all case-related correspondence,

3. documentation of each interview conducted,

4. documentation of all significant investigative
activity,

5. all documentary evidence obtained .,during the
inquiry,

In appropriate circumstances, an interview of the com-

plainant may be omitted. Such an omission must be approved by the
counsel or Deputy Counsel, and the reasons for the omission must be
documented in the case file.

2 In appropriate circumstances, an interview of the subject

may be omitted. Such an omission must be approved by the Counsel
or Deputy Counsel, and the reasons for the omission must be
documented in the case file.
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6. documentation explaining a decision not to conduct
an interview of the complainant or the subject of
the complaint,

7. documentation containing the rationale for the
disposition of the matter,

8. a case chronology,

9. OPR case closing form,

10. the disciplinary action taken in substantiated
matters.

III. Periodic Case Reviews for Systemic Problems

All OPR case files will be reviewed periodically, but at least
annually, to identify any possible systemic problems that might
necessitate changes to the Department's procedures and operations.
Mny such problems will be brought to the attention of the Attorney
General, the Deputy Attorney General, the Associate Attorney
General, or other appropriate Department official.
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Attachment 5

October 1, 1991

Mr. Harold Andrew Valentine
Associate Director
Administration of Justice Issues
General Government Division
General Accounting Office
Washington, D.C. 20548

Re: Our meeting of September 27, 1991

Dear Mr. Valentine,

I am writing because I am concerned that after numerous
meetings, after all the information we have provided under the
Crime Control Act (CCA), after voluntarily providing information
beyond the requirements of the CCA, and after the intense scrutiny
applied by GAO to the Justice Department's recent handling of
financial institution fraud matters, you have apparently decided to
criticize our organizational structure on the basis that it is
purportedly different from what you say was promised Congress.

At the oultset, I should note that I am grateful for your
assurance during our meeting that you were not planning to
criticize the effectiveness of our operation. In the absence of
substantive criticism of the substantial improvements and results
of the Department's Financial Institution Fraud (FIF) program, you
previewed a negative report citing a number of "facts" for me.
These "facts" are nothing new to us and evince either an inability
or unwillingness to comprehend the work of this Department. With
all due respect, the criticism you wish to advance is simply
unjustified.

The following outlines your major comments and my responses:

1. The Department of Justice has shifted its strategy from
the 27 task forces announced in December 1989 to encouraging
interagency bank fraud working groups without telling Congress.

This is false in a number of respects. First, there is no
"shift" in the Department's strategy. Second, there are no
secrets. We have told Congress exactly what we are doing. We have
told you too.

The consistency of the Department's approach is seen in
testimony by Department officials appearing before Congress. See
e.g. testimony of Edward S.G. Dennis Jr. of April 12, 1990, which
Jou cited during our meeting, at pages 3-4, and 10, describing the
role of United States Attorneys and the Department's allocation of
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FIRREA resources. I particularly wish to stress the portion of the
testimony at pages 11-12 concerning the Department's strategy
wherein Mr. Dennis stated: "--establishing task forces, consisting
maiany of FBI staff and United States Attorney office staff, in FBI
divisions and judicial districts having the greatest need"
(emphasis added). This same analysis can be found in Mr. Dennis'
later testimony of May 11, 1990. I would suggest that we have done
precisely what Mr. Dennis said we would do.

On August 2, 1990, then Attorney General Dick Thornburgh told
Congress that "[t)he Task Force concept uses the combined resources
of the United States Attorneys' office, the Criminal and Tax
Divisions of the Department of Justice, the FBI, the Internal
Revenue Service (IRS) and various financial institution regulatory
agencies, including the FDIC and OTS, in a team effort to pinpoint,
investigate and prosecute serious fraud allegations." (Testimony at
p. 4) Through a variety of mechanisms, we have attempted to bring
all of these diverse resources to bear. That discussion must also
be read in the context of Mr. Dennis' description of the
Department's strategy. It must also been seen in light of our
implementation of the Crime Control Act of 1990 wherein Congress
refined many of the concepts advanced by the Attorney General for
dealing with financial institution fraud - e.g. inclusion of Secret
Service personnel in our prosecutive effort and limited
availability of IRS and regulatory personnel.

The FIF problems in the various districts in this country are
not all the same. No one solution is appropriate or desirable.
This fact was emphasized when then Attorney General Dick Thornburgh
testified before Congress on June 24, 1990 and stated "(t]hey are
not 'shelf items' or 'one size fits all' investigations and
prosecutions." (page 5) By maintaining our ability to effectively
adapt to a local problem we can best avoid national crisis.

2. Interagency bank fraud working groups are not task forces.

As I told you at our meeting, this truism reveals nothing
about our program. We never suggested that the working groups were
substitutes or surrogates for task forces. Your field examiners
actually confirmed this at our meeting. Criticizing us for an idea
we never advanced is unfair.

We have advanced the working group concept since the formation
of the national group in 1984. The national group was not the only
model however. For instance, Los Angeles modelled its group on
Chicago even though its prosecutive mechanism is designed quite
differently. Working groups are a suggested means for exchanging
information with regulators, getting and giving feedback, obtaining
information and facilitating cooperation. Task forces investigate
and prosecute. Working groups may help prioritize investigations
but they do not conduct them - that is what the prosecutors and law
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enforcement components do - sometimes with a regulatory
investigator's assistance but more often without.

Encouraging the formation and use of working groups to enhance
communication and cooperation is something Congress seemed to want
in mandating the Senior Interagency Group and complimenting the
national Interagency Bank Fraud Enforcement Working Group. It is
something we did in addition to applying resources to prosecutions
(task forces). To criticize us for this effort is to tell us more
is less.

3. The 27 Task Forces do not all look like Dallas.

This "fact" was made known to your agency by me before your
audit team conducted a single field interview. We are
professional prosecutors dealing with an unprecedented problem as
best we can with the resources that were and have now been provided
to us. The traditional and professional way of dealing with any
law enforcement problem is to begin with the United States
Attorneys at the local level.

In 1987, in Dallas, the U.S. Attorney decided he wanted and
needed help from the Criminal Division in Washington and he got it
in the form of the Dallas Bank Fraud Task Force. In New England,
the Attorney General and six U.S. Attorneys decided that a task
force might be needed to handle any bank problems discovered by the
FDIC's greatly expanded Boston liquidation office and the New
England Bank Fraud Task Force resulted. In the other districts,
where resources were needed and available under FIRREA and the CCA,
they were allocated.

In 1989, with the passage of FIRREA and availability of new
resources, then Attorney General Dick Thornburgh announced the
allocation of additional resources to 27 Task Force cities. The 27
task force cities were the first to receive FIRREA resources both
in the FBI division and the U.S. Attorney's office. At that time,
the 27 augmented FBI offices actually served 37 U.S. Attorneys
offices, which received enhancements of FIRREA personnel. Since
that time, the Attorney General created the position of Special
Counsel, Congress later mandated it in the CCA and Congress
provided funding for even more prosecutors. After the passage of
the CCA, the 27 offices got increased resources where appropriate
and other districts did too. At no time were those districts told
to make themselves look like the Dallas operation or like any other
operation. They were all told to apply 100% of the resources 100%
of the time to FIF prosecutions and the recovery of assets.

4. Since announcing the 27 task forces modeled on Dallas, we
have shifted our model to Chicago according to answers we provided
to inquiries from Congressman Brooks this past spring.
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This is both false and misleading. There has been no shift in
models. Dallas is a model. So are other successful programs. By
sharing what works on different cases in different parts of the
country, we can adopt what is best from a variety of successful
approaches and adapt those solutions to the particular local
problem involved.

Moreover, our answers to Congressman Brooks concerning this
question plainly indicate that we have used many models including
Dallas, Chicago and Los Angeles - not just Chicago as you suggested
at our meeting. Models are things to learn from. We have never
promised nor intended to simply photocopy anything for the sake of
precision in duplicating form. We have focused on substance -
results which speak volum.!s and ensuring that resources earmarked
for the program are effect ively applied to it.

This Department provides unprecedented amounts of information
about its FIF program to Congress under the Crime Control Act of
1990 in our monthly reports and through responses to inquiries from
various Congressional committees and members, as well as questions
by your own audit teams. You should already know that this
information reveals:

- Development of formal and informal lines of communication
between the Department through the Special Counsel and the
appropriate regulatory and law enforcement components.

- Establishment of the Senior Interagency Group to enhance our
efforts.

- Development of a case reporting system for major S&L cases
and enhancement of that system to include major bank and
credit union prosecutions.

- 820 major S&L crooks charged between October 1, 1988 and
August 31, 1991;

- 628 major S&L crooks convicted in the same period (93%
conviction rate);

- 953 defendants charged in fiscal year 1991 in major FIF
cases, those including bank, credit union and S&L
prosecutions.

- 773 defendants convicted in FY 1991 in major FIF cases
(94.8% conviction rate)

- 79% of those convicted sent to jail.

- Allocation of additional attorney and support resources
provided by FIRREA and the CCA not just to 27 districts buL to
75 of the 93 TI.S. Attorneys Offices around the country where
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caseloads indicated additional support was needed. In
allocating the CCA lawyers, our numbers were not significantly
different from the recommendations of your office. Where they
were, qualitative rather than statistical analysis of the
relevant programs dictated the result.

- Creation of the New England Bank Fraud Task Force by the
Attorney General and six New England state U.S. Attorneys to
deal with existing inventories and to serve at the ready for
any cases developed by the expanded FDIC liquidation office in
Boston.

- Design and implementation of an ambitious training program
for the newly acquired and applied resources.

- Formulation of special civil FIF units in eight pilot
districts to do forfeiture and collections work.

The progress of our effort is known and it is spectacular.
Moreover, I believe it is exactly what Congress had in mind in
passing the CCA. In my position, I have met many times with members
of your staff. They have been given unprecedented access to
internal memorandum and material both to demonstrate the
Department's and my desire to cooperate in every way and because
the material shows the program is working and evolving in a
positive direction, just as we have told Congress and just as
Congress has indicated they wished us to proceed.

In short, the Department's program to combat financial
institution fraud is one that has evolved, with substantial
Congressional input and intense, if not unprecedented, scrutiny
from many quarters. You told me that your agency does not go into
an audit with preconceived notions. Whatever notions had developed
as of our meeting, the criticism you announced at our meeting is
borne neither of fact nor fairness.

If our program is different from what your auditors understood
it to be, the problem may be in the understanding and not in the
program. If it is both different and better than what they
understood, I would suggest that there should be no criticism at
all. I urge you to reexamine the premises and conclusions of your
upcoming report in light of our discussions and this letter. As
always, I remain available to help you and your team understand the
work we are doing.

Very truly yours,

Ira H. Raphaelson
Special Counsel
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Attachment 7

Office of t1jr Attornq 6 (rncra
Vasington. 1-. 20330

August 10, 1992

Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515-6216

Dear Committee Member:

On July 9, 1992, a majority of the Democratic members of the
House Committee on the Judiciary wrote me, pursuant to section
2(g) of the Independent Counsel Statute (the OStatuteO), 28
U.S.C.,592(g), requesting the appointment of an Independent
Counsel to investigate allegations of wrongdoing by unnamed
'high-ranking officials of the Executive Branch' (the 'Letter").

The Statute requires that when I receive a request pursuant
to section 2(g), I report to the relevant Committee the reasons
for my decision. This letter and the accompanying report (the
'Report') constitute iy response to the Letter.

1

The Letter states that the potential criminal conduct
relates to:

activities by both current and former
officials to illegally assist the regime of
Saddam Hussein prior to the August 1990
invasion of Kuwait, and to attempt to conceal
information about potential criminal activity
from Congress through the making of false
statements, the nonprQduction, falsification
or alteration'*of official records and other
documents, and through otherwise misleading
and obstructing Congress in investigating
such matters.

For the reasons stated below, and detailed in the Report, I

IPursuant to section 2(g)(4) of the Statute, 28 U.S.C.
592(g)(4), I request that the Committee promptly make public this
letter and the Report in their entirety.
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have concluded that the criteria for invoking the Independent
Counsel Statute are not present here.iI

The Letter, in contrast to previous Congressional requests
for the appointment of an Independent Counsel, lacks the
specificity required bnder the Statute. The Letter fails to
identify any particular person alleged to have committed a crime,
or to describe any particular acts alleged to constitute a crime.
Instead, it relies on vague and conclusory assertions of
wrongdoing by unnamed persons -- precisely the kind of
'generalized allegation[s]N'.that the Statute and legislative
history make clear are wholly inadequate as a basis for invoking
the Statute. [See p. 6, infra.]

Although the Letter is inadequate on its face, our analysis
of these matters did not begi* or epd with the Letter. So far as
we can determine, all the allegations referred to in the Letter
were previously in the public domain. In fact, well before
receipt of the Letter, the Department was aware of, and was
reviewing and, where appropriate, investigating those allegations
as they arose. Substantial review and investigation was
accomplished during this process, which remains ongoing for
certain discrete matters. But none of the information developed
during this investigative process meets the criteria for invoking
the Statute.

To respond to the Letter, career professionals in the
Department have carefully reviewed not only the Letter, but also-
the record of the Judiciary Committee hearings on this matter
(the 'Hearings'), as well as other reLevant information gathered
by the Department in the course of its ongoing review. Further
investigation was conducted by career prosecutors in the Public
Integrity Section and agents of the Federal Bureau of
Investigation ("FBI"), both as part of the threshold review of
the Letter and as part of the Department's ongoing review and
investigation of the underlying matters.

My determination that the specialized procedures of the
Statute are not applicable here is based on this extensive review
and analysis, and is supported by the uniform view of the
prosecutors at all levels of the Department who have reviewed
this matter.

The Independent Counsel Statute applies where there is
specific and credible information that a 'covered person' -- one
of a small group of senior officials expressly listed in the
statute -- has committed a crime. The Letter has not provided,
nor have we found, any such information. We are aware of no
evidence that would support the criminal investigation of a
'covered person" in connection with the matters raised by the
Letter.
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Nor does the Letter raise any allegations of wrongdoing by
lower-level noncovered persons that would provide a basis for
applying the Independent Counsel Statute. It appears that one of
the central allegations is that loan proceeds guaranteed under
the Commodity Credit Corporation (FCCCI) program, or commodities
mold under that program, were diverted by Iraq for military
purchases. This Department, the Department of Agriculture,
various Committees of Congress and the General Accounting Office
("GAO") have been investigating the possibility of such
diversions. No one has yet established that any such diversion
occurred. But even assuming that foreign entities and private
intermediaries did engage in such a diversion, we have found no
evidence that U.S. government employees knowingly participated in
or facilitated any such diversion, or any other criminal conduct
with respect to the CCC program with Iraq. [Se pp. 8-9, iafra.1

Other allegations about noncovered persons relate to conduct
that is simply not criminal in any way. It is not a crime for
the Executive branch to set up a coordination mechanism to handle
Congressional information requests. Nor is it a crime for an
Executive branch agency to raise objections to, or to oppose, an
informal Committee request for information. [s-C pp. 9-11,
infra.] Still other allegations are based on erroneous factual
premises -- such as the suggestion that there were improprieties
in the Department's handling of the investigation of B3nca
Nazionale del Lavoro ("BNL"). The factual record is clear that
the Department officials involved in that case acted with
dedication and rectitude, and there is not a shred of evidence
that any Department employee acted improperly. [Se pp. 11-13,infra.)

In sum, then, with the exception of two matters noted below,
none of the allegations about noncovered officials warrant
further inquiry. We have found them to be without substance and
are aware of no evidence that would support a criminal
investigation.

Two allegations about noncovered officials referred to in
the Letter were already under investigation by the Department.
These are what the Letter refers to as the "alteration" of
Commerce Departmen* documents and the alleged "contradictory'
testimony of certain witnesses at Committee Hearings. The
Independent Counsel Statute does not apply to either of these
ongoing investigations. They are the kind of matters routinely
handled by the Public Integrity Section, and I find no conflict
of interest or jny other circumstance that would preclude the
Department from completing these investigations in the normal
course.

As noted, the allegations referred to in the Letter have
been the subject of substantial review by the Department starting
well before receipt of the Letter. Thus, the decision that the

3
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Statute is not applicable does not mean that the allegations will
not have been properly reviewed. It means only that no basis has
been shown for treating this matter under the specialized
procedures of the Statute. Those allegations which warrant
further inquiry will continue to be investigated by career
professionals in the Department in the normal course.

If those ongoing investigations produce any information
implicating the Independent Counsel Statute, we will comply with
it fully. Moreover, if any Members have any information which
they believe we have overlooked or failed to consider in reaching
our decision, we request that they provide it to us promptly. In
contrast to the Letter, any such submission should identify with
particularity: (1) what crimes are alleged to have been
committed, (2) who is alleged to have committed them, and (3)
what specific factual information supports the allegation.

Discussion

As a general matter, it is the responsibility of the
Department of Justice to investigate and prosecute all
allegations of criminal conduct by any person subject to the
jurisdiction of the United States, including allegations of
wrongdoing by government officials. The Department has a long
record of vigorously investigating and prosecuting government
officials who commit crimes against the United States. Indeed,
the Public Integrity Section in the Criminal Division was set up
expressly for this purpose, and it has a track record that is
above reproach.

2

The Independent Counsel Statute does not supplant -- nor was
it ever intended to supplant -- the Department's general
responsibility to investigate allegations of criminal wrongdoing
within the government. Rather, the Statute is designed to apply
to certain exceptional cases. Accordingly, the Statute's
specialized procedures are triggered in two specifically defined
circumstances -- one mandatory and one discretionary.

The mandatory provision, 28 U.S.C. 591(a), requires the
Attorney General to apply the procedures of the Statute if and
when he receives specific info- tion from a credible source
sufficient to warrant a crimi: . investigation of a 'covered
person.9 "Covered persons' are a small group of the most senior
officials in the Executive Branch who are specifically listed in
the Statute, including the President, Vice President, Members of

2The Department prosecuted over 1200 federal officials and
employees -- including Department of Justice officials -- for
public integrity violations in just the last two years for which
final figures are available.
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the Cabinet, senior White House staff, senior Department of
Justice officials, and certain other senior government and
campaign officials.

The discretionary provision of the Statute, 28 U.S.C.
591(c), authorizes, but does not require, the Attorney General to
proceed under the Statute if: (i) he receives specific
information from a credible source sufficient to warrant a
criminal investigation of someone other than a covered person;
and (ii) he determines that an investigation or prosecution of
that person by the Attorney General or other officer of the
Department 'may result in a personal, financial or political
conflict of interest., Even if the Attorney General finds a
conflict of interest under this prong of the Statute, he need not
invoke the Statute. Instead, the investigation may be handled by
a Department official who has no Opersonal, financial or
political conflict of interest,' or a non-sta" itory special
counsel may be appointed who would be part of the Department and
who would exercise the powers of the Attorney General, for
purposes of the investigation.

3

The threshold requirement for triggering the Statute under
either the mandatory or the discretionary provision is the
receipt of specific information from a credible source sufficient
to constitute grounds to investigate whether some person --
covered or not -- has committed a federal crime. This
requirement of specificity is an important safeguard against
abuse under the Statute. The legislative materials strongly
emphasize the need for 'specific factual support,' and 'facts'
indicating a crime, such as particular dates and places -- as
opposed to a 'generalized allegation of wrongdoing.'

4 The Senate

3 1t has been suggested by some that any allegation of
wrongdoing involving Executive branch employees, even those who
are not 'covered persons', automatically creates a-'political
conflict' and mandates the appointment of an Independent Counsel.
That suggestion is completely without merit. It is contradicted
by the Statute itself -- thero would be no point in having the
Statute designate a category of very senior officials as 'covered
persons' if an allegation of wrongdoing against any government
official required appointment of an Independent Counsel. It is
also contradicted by the longstanding and now routine practice of
the Justice Department investigating and prosecuting government
officials below the 'covered person' level.

4H.R. Rep. No. 95-1307, 95th Cong., 2d Sess. (1977) at 6
n.14; S. Rep. No. 95-170, 95th Cong., Ist Seass. at 52 (1977),
eprnted in (1978] U.S. Code Cong. & Ad. News 4216, 4268; S.

Rep. No. 97-496, 97th Cong., 2d Sess. at 12, M rinted in [1982]
U.S. Code Cong. A Ad. News 3537, 3548; see also Nathan v. Smith,
737 F.2d 1069, 1074 (D.C. Cir. 1984) (Davis, J., concurring).
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Report accompanying the 1983 amendments provides an example of
what would constitute specific evidence: I(IJf a credible source
informs the Department of Justice that a named, covered official
took money on a given'date, in a given place, and provides facts
which Indicate that it may have been a bribe this information
should trigger a preliminary investigation.

,"

Measured against these requirements of the Statute, the
Letter is clearly deficient. The Letter contains no specific
information (credible or not) concerning crimes by Any person,
let alone any 'covered" person. Indeed, the Letter does not even
contain any specific allegation (let alone information)
concerning any crime alleged to have been committed by any
person, covered or otherwise. In contrast to the example of
specificity set forth in the Senate Report, which specified the
individual, time and place of the receipt of money and evidence
that it was a bribe, the Letter amounts to no more than an
unsupported assertion that some unnamed person may have violated
one of a number of listed statutes. For that reason, alone, the
Letter does not constitute grounds to proceed under the Statute.

6

Nevertheless, the Department has carefully considered the
allegations in the Letter, the record of the Hearings, and other
relevant information in our possession. Because these

5S. Rep. No. 97-496, 97th Cong., 2d Sess. at 12, reprinted
in (1982] U.S. Code Cong. & Ad. News 3537, 3548.

6In this respect, the Letter stands in sharp contrast to
several previous Congresmional submissions requesting appointment
of an Independent Counsel. For example, the request for the
appointment of an Independent Counsel to investigate former
Housing and Urban Development Secretary Pierce identified
specific testimony that was alleged to be perjurious and
identified the contradictory evidence, and also set forth
detailed allegations of the mismanagement techniques allegedly
employed by Secretary Pierce. The letter requesting an
Independent Counsel to investigate former Deputy Chief of Staff
Deaver specified the individual the Members believed should be
investigated, and specified four precise matters of alleged
conflict of interest. The letter requesting appointment of an
Independent Counsel to investigate assistance to the Contras
specifically named individuals the Members believed should be
investigated, described a specific incident which might
constitute a violation of law, and referenced a staff report
which provided additional details on alleged violations. While
the letter requesting an Independent Counsel to investigate
alleged misconduct by the Department of Justice in withholding
EPA documents from Congress did not specifically name any
individuals, it enumerated narrow acts of conduct alleged to be
illegal, and was accompanied by a 1,284 page Committee report.
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allegations had previously been in the public domain, even prior
to the LAtter, those allegations which warranted further inquiry
were already the subject of ongoing review, and, where
appropriate, investigation by the Department. In addition,
further investigation has been conducted by career prosecutors in
the Public Integrity Section and by the FBI.

Our review was conducted by career prosecutors in the Public
Integrity Section who had no prior involvement in any aspect of
the BNL matter. Their work was reviewed by a number of career
prosecutors in the Criminal Division.

In addition, consistent with past practice, a senior
prosecutor from outside of Main Justice was asked to review
allegations involving the Criminal Division's role in the BNL
case. In this case, Michael Chertoff, the U.S. Attorney for New
Jersey, a career prosecutor with no prior involvement in the BNL
matter, reviewed all allegations relating to the Criminal
Division's handling of the BNL case.

Both Public Integrity's review and Mr. Chertoff's review,
were further reviewed by George Terwilliger, Deputy Attorney
General, a career prosecutor; and Ira Raphaelson, Counselor to
the Attorney General, a career prosecutor and former head of the
public integrity division in the U.S. Attorney's office in
Chicago.

Without exception, every prosecutor reviewing this matter at
every level of the Department Is of the view that the criteria
for invoking the Statute are not present here.

Based on our review, I have concluded that the criteria for
invoking the Statute have not been met. Specifically, as to the
mandatory provision of the Statute, I have concluded that there
is no specific and credible information that a covered personO
committed a crime. As to the discretionary provision of the
Statute, I have concluded that, for most of the allegations
relating to noncovered government officials, there is no specific
and credible information that any crime was committed. In two
discrete matters where further inquiry as to noncovered officials
is warranted, I find that there is no 'personal, financial or
political conflict of interest" which would preclude the
Department from investigating and, if appropriate, prosecuting
the individuals involved. These matters were under investigation
by the Department prior to receipt of the latter, and there is no
reason to believe that the Department cannot continue to fully
and fairly investigate them. As to those allegations relating to
private parties (involving alleged irregularities in the CCC
pro-iraw and alleged export control violations) these also remain
under investigation by the Department, and I find that there is
no 'personal, financial or political conflict of interests that
would preclude continued investigation by the Department.
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The Report analyzes in detail all of the allegations we
could Identify from the Letter, the Hearings and other reported
statements of which we are aware.

For purpose of this letter, I will only summarize our
reactions to three central categories of allegations, namely: (1)
that unnamed officials "illegally assisted the regime of Saddam
Husseing; (2) that unnamed officials attempted Oto conceal
information about potential criminal activity from Congress'; and
(3) that the Department of Justice acted improperly in its BNL
investigation.

1. Allegations that Unnamed Officials -illeaallv Assisted"

The Letter refers vaguely to Oactivities by both current and
former officials to illegally assist the regime of Saddam
Hussein.0 Although the Letter does not specify who allegedly
illegally assisted Hussein, or what form the illegal assistance
allegedly took, based on the Hearings this allegation appears to
refer to allegations that loan proceeds guaranteed under the CCC
program, or commodities sold under that program, were diverted by
Iraq for military purchases.

While the possibility of diversions has been investigated by
the Departments of Justice and Agriculture, various Committees of
Congress and the GAO, no one has yet established that any such
diversion occurred. But even assuming that foreign entities and
private intermediaries did engage in such a diversion, we have
found no evidence that U.S. government employees knowingly
participated in or facilitated any such diversion, or any other
criminal conduct with respect to the CCC program with Iraq.

The evidence indicates that, in late 1989, as concerns about
possible irregularities in the CCC program grew, Department of
Agriculture and other government officials decided to
conditionally continue with FY 1990 credits for Iraq while, at
the same time, continuing to investigate allegations of
irregularities and attempting to ascertain the nature and extent
of possible official Iraqi involvement in any such
irregularities. Pending the results of that further
investigation, the Department of Agriculture divided the CCC
credits into trenches for greater control. We have no
information that any aspect of that decision was criminal.

Some public statements by certain Members of Congress seem
to be based on the premise that it was somehow a crime for the
government officials not to immediately and completely terminate
the CCC program in the face of allegations and some emerging
evidence of irregularities in that program.



195

It is unclear whether the Letter reflects such a view, but
to the extent that it does, it is baseless. When faced with
possible evidence of irregularities in a particular program, the
decision whether to terminate the program completely or to take
lesser steps to police the program pending further investigation,
is entirely a policy arid management decision. While the wisdom
of that decision can be debated, the fact that it was not
criminal cannot. It is no more a crime for Executive branch
officials to continue to operate a program in the face of some
evidence of irregularities than it is for Members of Congress to
urge continued operation of the program in the face of such
evidence (as happened here). A policy decision not to
immediately terminate the CCC program based on the information
available to officials at the time simply does not constitute a
crime.

The Department is continuing to actively investigate the
alleged improprieties in the CCC program. To the extent that,
contrary to the evidence to date, that investigation reveals any
evidence of participation by U.S. government officials, we will
take all appropriate action, including any appropriate action
under the Statute. [ISe Report at 21-24.]

2. Allegations Related to the Alleged CoveruD or
Obstruction of Congressional Investigations

Again, the Letter sets forth no specific conduct alleged to
be criminal, simply asserting that there was an attempt to
conceal information . . . [and] otherwise mislead[] and
obstruct[] Congress.0 Judging from the Hearings, the allegations
fall into three basic groups: (I) the alleged use of
formalizede' procedures for screening or rebuffing Congressional
requests for information'; (ii) alleged withholding of witnesses
and information from Congress; and (iii) alleged false statements
by various individuals.

The first category of allegations -- involving formalized
procedures allegedly for withholding Information from Congress --
simply do not allege crimes. Where, as here, requests for
information are made to a number of different agencies it is not
improper -- and certainly not illegal -- for those agencies to
coordinate their responses. Indeed, the Executive Order on
classified information and other publicly available Executive
branch policies and procedures require such coordination to
ensure that legitimate interests of the various agencies in
protecting classified or other confidential information are
served, and that consideration can be given to asserting
applicable privileges. It is surprising that Members of the
Committee would allege that there is something improper about
this kind of coordination when, in the course of racent
investigations, we have been told that House rules require that
all-subpoenas -- even those directed to individual members -- be
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served on one central person, the House Counsel, to allow for
coordination by the House and possible assertions of privilege.
[fir Report at 94-97.]

Similarly, as to the second group of allegations --
involving the alleged withholding of documents and witnesses from
Congress -- there is nothing illegal in the Executive branch
objecting to or opposing informal Congressional requests for
information. Negotiations between the branches over the scope of
such informal and even formal requests are commonplace. There is
nothing illegal about the Executive branch objecting to the
production of documents or witnesses based on concerns about the
scope and reasonableness of the request, potentially applicable
privileges, or other interests. Actions such as these have been
an established -- and perfectly legal -- aspect of our government
from its inception, and they are no more a crime than were the
efforts by various Members of the House to limit the scope of the
Department's document subpoenas in the House Bank matter. If
Congress disagrees with the position taken by the Executive
branch with respect to any documents, it has ample tools at its
disposal to challenge that action. [fte Report at 93-94.]

As to the third category -- the alleged false statements --
only one covered personO is alleged to have made any false
statements. As explained in the Report, his statements simply
are not false. [See Report at 14-21.] The other alleged
'contradictory' statements do not involve 'covered persons".
Certain allegations involving noncovered officials are under
investigation by the Department. These are the kinds of
allegations that are routinely investigated by the Public
Integrity Section and there is no conflict of interest that
precludes their handling these matters in the normal course.
([Se Report at 24-25.]

Substantial attention has been focused on the alleged
'alterations by Under Secretary Kloske (a noncovered person) of a
Commerce Department document generated in response to a
Subcommittee request for information relating to license
applications for exports of dual use goods to Iraq from 1985 to
1990. That allegation is under investigation by the Public
Integrity Section at the specific request of the Chairman of the
Subcommittee involved. While the investigation is ongoing, the
investigation to date would not support any suggestion that this
incident was part of some larger effort to 'coverup'. Rather,
the evidence, to date, indicates that no official above Mr.
Kloske had any involvement in the decision to make the changes in
question; that the 'alteration' was a change in a shorthand
description which he believed created an inaccurate perception in
its original form; that he made the change only after consulting
with the technical experts involved; that other information
remaining in the document conveyed the key information about the
items in question; and that the change was to a description in a
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draft, rather than an alteration of a pre-existing record. [Mue
Report at 26-31.]

There is no reason to believe that the Public Integrity
Section of the Criminal Division cannot fully investigate and, if
appropriate, prosecute those allegations warranting further
review as it has with many similar allegations In the past.

3. Allegations Concernina the Department's Handling of the

Again, the Letter provides no specifics explaining what
crimes may have been committed, or by whom, instead simply
asserting that there were 'irregularities in the Department's
handling of a host of investigations., Indeed, it is not
entirely clear if the allegations concerning the Department's
handling of the BNL investigation are meant to allege crimes, or
to suggest that we should conclude that the assertion of these
allegations somehow precludes the Department from investigating
the other matters alleged in the Letter. We conclude that they
do neither because there was no wrongdoing in the Department's
handling of the BNL matter. As detailed in the Report, the
handling of the BNL investigation by the Department was entirely
proper. _See Report at 32-87.]

The evidence shows that the BNL investigation was initiated
by the Atlanta U.S. Attorney's office. As part of standard
Department practice given the complex nature of the investigation
and Atlanta's desire for assistance in certain international
aspects of the investigation, the Criminal Division became
involved in reviewing and assisting in that investigation. The
record is clear that that review was initiated by career
prosecutors pursuant to standard practice, and was in no way
politically directed.

The Criminal Division career prosecutors raised issues and
concerns that required more work to be done before the indictment
was returned. The record is clear that these decisions were made
by career prosecutors exercising their best professional
judgment. Their sole desire was to strengthen and expand the
case, not delay or limit it, and any suggestion to the contrary
is unfounded and unfair. It is particularly ironic that two of
the major sources of the alleged 'delay' were the successful
efforts by career prosecutors in Main Justice and Atlanta to
ensure the prosecution of wrongdoing by Iraqis and to complete
investigation of the possible involvement of BNL Rome in the
scheme -- precisely the two points that certain Members have
alleged were 'covered up'.

I am especially troubled by the fact that certain Members
would repeat scurrilous charges against career prosecutors which
are based on blatantly false 'facts', notwithstanding that those
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'facts' have been conclusively refuted in the Hearing record
itself. For example, much emphasis has been given to statements
by Judge Marvin H. Shoob suggesting the need for an Independent
Counsel. Almost without exception, however, the 'facts' cited by
Judge Shoob to explain his conclusion have been shown to be
incorrect.

Contrary to allegations repeated in the Hearing record, the
plea agreement entered by defendant Paul Drogoul was exactly the
one offered by the lead prosecutor (who, far from being excluded
from the negotiations was in charge of them) two weeks before the
plea (not the weekend before it); the other Assistant United
States Attorney involved was not sent down from Main Justice; the
prosecutors repeatedly stated on the record that Mr. Drogoul was
free to make whatever statement he wanted; the record is clear
that Droqoul had never prepared the 'lengthy statement' Judge
Shoob believed was being withheld; and the sentence calculated
under the Sentencing Guidelines, which govern this case, is
exactly the same for the 60 counts to which Drogoul pled as it
would have been had be been convicted of all 347 counts. [
Report at 53-61.]

The allegation that the Department somehow tried to silence
Drogoul is completely unfounded. Rather, the record is clear
that the Atlanta prosecutors consistently sought his cooperation,
that Drogoul offered a plea including no cooperation which was
rejected by the prosecutors, that he finally capitulated and
agreed to a plea requiring cooperation, and that the plea
agreement includes extraordinary provisions to ensure that any
and all information Drogoul provides can be made public by the
Government, the Court or Drogoul.

Similarly, the allegations that the indictment ultimately
returned was 'smaller' than that initially contemplated, and that
the 'Federal attorney in Atlanta was instructed from on high in
D.C. to postpone and delay' are both demonstrably wrong, as the
Hearing record shows. The Report shows, in detail, the lack of
merit to the myriad other allegations concerning the Department's
handling of the BNL matter which have been recklessly repeated
without regard for the facts, including, for example, the absurd
and slanderous charge, apparently seriously made, that a career
prosecutor secretly carried a large magnet into a government
office to erase information on a computer tape.

While, as in any complex investigation, there were
disagreements among thc prosecutors involved, these represent
honest differences among career professionals and they raise no
question of criminal conduct. It simply is not a crime for the
Department's Headquarters components like the Criminal Division
to assist in and review investigations and prosecutions being
conducted by U.S. Attorneys offices in the field. Indeed, that
is one of the primary functions of the Headquarters components
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and, far from being a crime, such review is an important check-
and-balance for the American people, to ensure that the law is
-being fairly and uniformly applied. Nor is it an irregularity,
for disagreements to arise among prosecutors working on a case as
to the timing of various steps, assessments of the evidence,
theories to be pursued, witnesses to be interviewed and the
countless other matters that make a successful investigation.
Indeed, the existence of at least some disagreements among the
professional prosecutors and investigators working on a case is
the norm, not the exception, especially in large, complex
investigations. It is not a crime.

What is especially disturbing about this attack on the
Department is thal it strikes at the very core of our daily work.
Every day, prosecutors handling thousands of cases make tens of
thousands of decisions concerning investigative and other steps
which may Odelay" the indictment of a particular case. Often
these decisions are the subject of debate among fellow
prosecutors and between prosecutors and their supervisors. This
debate, though professionally motivated, is sometimes heated.
The result is increased quality in our work and in the level of
protection afforded citizens who may be affected by our work. If
a prosecutor is to be subjected to a criminal investigation by an
Independent Counsel simply because someone asserts that such
debates were evidence of obstruction of justice, our ability to
enforce the law would be seriously impaired and important
safeguards built into our criminal justice system would be lost.
The potential chilling effect on the healthy debate which
regularly occurs in our work is unthinkable.

Conclusion

As noted at the outset, nothing in the Letter, the Hearings,
or any other source of which we are aware, suggests the need to
proceed under the Independent Counsel Statute. While it might be
expedient to appoint an Independent Counsel anyway, or to delay
the decision by conducting a redundant 'preliminary
investigation* under the Statute, doing so would be an abdication
of my responsibility to enforce the law. The allegations have
been and are being properly investigated, and it is clear that
the criteria for invoking the Statute are not present. It would
be as improper to apply the Independent Counsel Statute where the
statutory basis does not exist as it would be to fail to apply
the Statute it the statutory conditions were present.

As I also noted at the outset, certain allegations against
noncovered persons remain under investigation by the Department.
I reiterate my request that if any Members have any specific
information of possible criminal conduct by Executive branch
officials or anyone else they provide it to the Department
promptly. Such information should specify what crimes are
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alleged to have been committed and by whom, and what specific
information supports the allegation.

Should we receive any information in the course of our
ongoing investigations, from Congress, or from any other source,
that implicates the Independent Counsel Statute we will continue
to comply fully with its terms.

We have treated the Letter very seriously. Dedicated
professionals in the Department have spent countless hours trying
to make sense of the vague and conclusory allegations it
contains. We have found those allegations to be hollow. What is
especially troubling here is that the Letter was largely premised
on !facts' which are untrue and which were established on the
record to be untrue at and before the Hearings. Nevertheless
they were repeated in the Letter.

Repeated and unjustified attacks on the integrity of the
Department tear down the institution and undermine our ability to
advance justice. As Attorney General, I believe strongly that we
cannot allow the criminal process to be used as a political
weapon or for partisan purposes.

The accompanying Report comprehensively addresses the
allegations contained in the Letter and at the Hearings. I hope
we can now get on with conducting the Nation's business in a
productive and professional manner.

Sincerely,

William P. Barr
Attorney General
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Attachment 8

FOR IMMEDIATE RELEASE AT
FRIDAY, APRIL 3, 1992 (202) 514-2007

TDD (202) 514-1888

JUBTIC DZPBRTMNT WILL CNALLENGE FOREIGN
RESTRAINTS ON U.B. EXPIRTB UNDER ANTITRUST LAWS

WASHINGTON, D.C. -- The Department of Justice announced

today a change in antitrust enforcement policy that would permit

the Department to challenge foreign business conduct that harms

American exports when the conduct would have violated U.S.

antitrust laws if it occurred in the United States.

'Applying the antitrust laws to remove illegal barriers to

export competition makes sense as a matter of law and policy,'

said Attorney General William P. Barr. "Our antitrust laws are

designed to preserve and foster competition, and in today's

global economy competition is international.,

The new policy, effective immediately, does not alter the

jurisdiction of U.S. courts over foreign persons or corporations,

Barr said. Ordinary jurisdictional principles will continue to

apply.

Under the changed policy, the Department will challenge

anticompetitive conduct such as boycotts and other exclusionary

activities that hinder the export of American goods or services

to foreign markets, the Attorney General said. For example, the

Department would take action against a foreign cartel aimed at

limiting purchases from U.S. exporters or depressing the prices

(MORE)
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they receive, or a boycott of American goods or services

organized by competitors in foreign markets.

Today's announcement resulted from a Department review of

antitrust enforcement policy on export restraints.

It supersedes a footnote in the Department's 1988 Antitrust

Enforcement Guidelines for International Operations that had been

interpreted as prohibiting challenges to anticompetitive conduct

in foreign markets unless there was direct harm to U.S.

consumers.

Applying the antitrust laws to anticompetitive conduct that

harms U.S. exports is consistent with the enforcement policy the

Department had followed for many years prior to 1988, said James

F. Rill, Assistant Attorney General in charge of the Antitrust

Division.

"Our review of this issue confirms that Congress did not

intend the antitrust laws to be limited to cases based on direct

harm to consumers," said Rill. "As recently as 1982, Congress

clarified the jurisdictional reach of the Sherman Act to cover

cases of direct, substantial and reasonably foreseeable harm to

U.S. export commerce.

"We have always applied our law to challenge foreign as well

as domestic cartels aimed at raising prices to American

consumers, and during most of this period we were prepared in

appropriate cases to attack cartels aimed at our exporters, as

(MORE)

- \. ',
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well. Today, when both imports and exports are of growing

importance to our economy, we should not limit our concern to

competition in only half of our trade.'

Rill said the Department would continue its practice of

notifying and consulting with foreign governments in antitrust

proceedings that significantly affect their interests.

"Our concern is opening markets to competition," said Rill.

"In most cases conduct that harms our exporters also harms

foreign consumers, and may be actionable under the other

country's antitrust laws. If the importing country is better

situated to remedy the conduct, and is prepared to act, we are

prepared to work with them.0

Rill emphasized that the policy change has general

application and is not aimed at particular foreign markets.

iMf

92-117

A
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Department of Justice Policy Regarding
Anticomnetitive Conduct that Restricts U.S. Exports

Statement of Antitrust Enforcement Policy

The Department of Justice will, in appropriate cases, take
antitrust enforcement action against conduct occurring overseas
that restrains United States exports, whether or not there is
direct harm to U.S. consumers, where it is clear that:

(1) the conduct has a direct, substantial, and reasonably
foreseeable effect on exports of goods or services from
the United States;

(2) the conduct involves anticompetitive activities which
violate the U.S. antitrust laws -- in most cases, group
boycotts, collusive pricing, and other exclusionary
activities; and

(3) U.S. courts have jurisdiction over foreign persons or
corporations engaged in such conduct.

This policy statement in no way affects existing laws or
established principles of personal jurisdiction.

This enforcement policy is one of general application and
is not aimed at any particular foreign country. The Department
of Justice will continue its longstanding policy of considering
principles of international comity when making antitrust
enforcement decisions that may significantly affect another
government's legitimate interests. The Department also will
continue its practice of notifying and consulting with foreign
governments, where appropriate.

This statement of enforcement policy supersedes a footnote
in the Department of Justice's 1988 Antitrust Enforcement
Guidelines for International Operations that generally had been
interpreted as foreclosing Department of Justice enforcement
actions against anticompetitive conduct in foreign markets
unless the conduct resulted in direct harm to U.S. consumers.
The new policy represents a return to the Department's pre-1988
position on such matters.

If the conduct is also unlawful under the importing
country's antitrust laws, the Department of Justice is prepared
to work with that country if that country is better situated to
remedy the conduct and is prepared to take action against such
conduct pursuant to its antitrust laws.



205

Depaxta.nt of Justice Antitrust Znforoemnt Policy
Reanxding AnticoMetitiv. Conduct that Restricts U.S. Exports

Background

The Change Announced Today Would Return the Department
to its LonQstanding Pre-1988 Enforcement Policy

The Justice npartment'a longstanding enforcement policy prior to
1988 was most clearly expressed in the Departoent's 1977 Antitrust Guide
for International Operations, which identified two purposes served by the
Antitrust laws' application to international trade: to protect U.S.
consumers from restraints that raised the price or limited their choice
of imported as well as domestic products and, separately,

to protect American export and investment opportunities
against privately imposed restrictions. The concern is that
each U.S.-based firm engaged in the export of goods, services
or capital should be allowed to compete on the merits and not
be shut out by some restriction imposed by a bigger or less
principled competitor.

Although the Department had brought few cases based solely on harm
to exporters in recent years, it did not hesitate to bring such cases
when there was evidence of a violation. For example, in 1982 the
Department sued eight Japanese trading companies for fixing the prices
they paid Alaskan seafood processors for crab to be exported to Japan.
The case was settled by a consent decree. U.b. v. C. Itoh 4 Co., et al.,
1982-83 (CCH) Trade Cases 165,010 (W.D. Wash. 1982).

The Department's 1988 Antitrust Enforcement Guidelines for
International Operations, however, indicated that harm to exporters would
not be a sufficient basis for enforcement action unless there also was
direct harm to U.S. consumers. While acknowledging that Congress had
provided for actions against export restraints in 1982 when it codified
Sherman Act subject matter jurisdiction in foreign com-!rce cases, the
Guidelines stated that as a matter of enforcement policy,

The Department is concerned only with adverse effects on
competition that would harm U.S. consumers by reducing output
or raising prices.

The Department has never limited its antitrust enforcement to cases
in which there is direct harm to consumers where the conduct in question
is wholly domestic. The antitrust laws have always applied to
anticompetitive conduct that harms producers as well as to conduct that
harms consumers. For example, a buyers' cartel that suppresses the price
paid to suppliers is treated in the same way as a sellers' cartel that

raises the price charged to customers -- even though the immediate harm
is to producers in the first instance and to consumers in the second.
The 1988 policy, however, has been interpreted as precluding action
against a cartel of offshore buyers who suppress prices paid to U.S.
exporters, even though it has always been clear that the Department would

act against offshore sellers' cartels that collusively raise prices to
U.S. consumers.

M MNM
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The Policy Inolements Existing Law

The enforcement policy announced today Lb fully consistent with
existing law. The Supreme Court has confirmed that anticompetitive
conduct that restrains American exports is actionable under the antitrust
laws, and there is no debate about the law on this issue. Its clearest
expression by the Supreme Court was in Zenith Radio Corp. v. Hazeltine
Research, Inc., 395 U.S. 100 (1969), in which the Court sustained
Zenith's antitrust challenge to activities of a Canadian patent pool
whose members conspired to give licenses only to firms manufacturing in
Canada, and to refuse licenses Zenith needed to export U.S.-made radios
and televisions to Canada.

Congress, moreover, endorsed the antitrust laws' application to
conduct that restrains exports in the 1982 Foreign Trade Antitrust
Improvements Act. 15 U.S.C. S6a. The Act amended the Sherman Act, and
added a parallel provision to the Federal Trade CoMMission Act, codifying
their jurisdictional reach over foreign conduct that has a direct,
substantial and reasonably foreseeable effect "on export trade or export
conhnerce with foreign nations, of a person engaged in such trade or
commerce in the United States." The Act was intended as a clarification
of existing law, and was not seen as an extension of antitrust
jurisdiction.

The Department Will Seek Cooperation
With Foreign Antitrust Authorities

In adopting this enforcement policy, the Justice Department
recognizes that a number of unique considerations can affect antitrust
enforcement that involves parties or conduct outside the United States.
The policy will operate within existing law, and will not alter the
jurisdictional principles that determine when foreign firms and
individuals are within the reach of U.S. courts.

The Department will also continue its longstanding policy of
considering international comity principles when making antitrust
enforcement decisions that may significantly affect another government's
legitimate interests. Under this approach, the Department will continue
its present practice with respect to notification and consultation with
foreign governments. In most cases, conduct that harms U.S. exporters
also harms foreign consumers who benefit from the availability of
imported goods and services. Such conduct may be actionable under the
importing country' antitrust laws. The Department of Justice is prepared
to work with antitrust authorities in the importing country if they are
better situated to remedy the conduct and are prepared to act.
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Attachment 9

U.S. Department of Justice
Antitrust Cases

That Have Included Export Restraint Allegations

1. United States v. C. Itoh & Co.. Ltd. , 1982-3 Trade Cas. (CCH)
Para. 65,010 (W.D. Wash. 1982). The United States brought a
civil case against eight Japanese importers of Alaskan seafood
products, alleging that the defendants had fixed the prices they
paid U.S. seafood processors for exported crab. The case was
settled by a consent decree, which enjoined the defendants from
fixing prices and exchange certain price information.

2. United States v. Bechtel Corp., 1979-1 Trade Cas. (CCH)
Paras. 62,429, 62,430 (N.D. Cal. 1979), affirmed, 648 F.2d 660
(9th Cir.), cert. denied, 454 U.S. 1083 (1981). This civil case
against Bechtel and three of its affiliated construction firms
alleged that they had violated the Sherman Act by conspiring to
refuse to deal with U.S. subcontractors blacklisted by Arab
League Countries pursuant to the Arab Boycott of Israel and by
requiring their subcontractors to do the same. This conspiracy
restr'Oned U.S. export of construction services and equipment by
the boycotted firms to those Arab countries. The case was
settled by a consent decree prohibiting the defendants from
participating in the Arab Boycott.

3. United States v. Gulf Oil Corp., Crim. No. 78-123, Trade Cas.
(CCH) Para. 45,078 (W.D. Pa. 1978). The misdemeanor information
alleged that Gulf had participated in an international cartel
which fixed prices on foreign-source uranium shipments to the
U.S. and refused to deal with U.S. uranium "middlemen," including
Westinghouse, which sought to purchase foreign uranium for
reexport to its overseas reactor customers. The complaint
charged that the effects of Gulf's conduct were to stabilize
prices and allocate uranium sales among the cartel members. The
case was terminated with a nolo contender plea and a fine.

4. United States v. Westinghouse Electric Corp., 471 F. Supp.
532 (N.D. Cal. 1978), affirmed in part, reversed in part, 648
F.2d 642 (9th Cir. 1981). This civil case against one U.S. and
two Japanese firms alleged that they had engaged in
cross-licensing of patents in order to restrict imports of
Mitsubishi products into the U.S. and imports of Westinghouse and
other products into Japan. The complaint was dismissed because
the government failed to show that the cross-licensing in this
case violated the antitrust laws.

5. United States v. Diebold. Inc., 1977-2 Trade Cas. (CCH)
Paras. 61,735, 61,736) (N.D. Ohio 1977). This civil case against
a U.S. and a British producer of bsnk security equipment alleged
allocation of customers, territories and markets between the U.S.
and Britain. The consent decrees settling the cases enjoined
restraints on imports or exports by the defendants.
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6. United States v. Addison-Wesley Publishing Co., 3976-2 Trade
Cas. (CCH) Para. 61,225 (S.D.N.Y. 1976). This consent decree
settled charges against a group of American publishers that they
had used American and British copyrights to allocate geographic
markets for English-language books. The decree enjoined, inje.u
Al", the use of import or export restrictions.

7. United States v. Foote Mineral Company, 1976-1 Trade Cas.
(CCH) Para. 60,836 (E.D. Pa. 1976). The United States brought a
complaint against a major U.S. and a major German producer of the
element lithium, alleging that the defendants had allocated
territories, thereby restraining U.S. imports and exports. The
complaint was settled by a consent decree prohibiting the
defendant from allocating markets or customers.

8. United States v. Standard Oil Co. of Hew JerseY, 1963 Trade
Cas. (CCH) Para. 70,819 (D.D.C. 1963)(consent decree), and 1969
Trade Cas. (CCH) Paras. 72,742 and 743 (D.D.C. 1969) (superceding
consent decree). This complaint against several major U.S. oil
firms alleged a broad international conspiracy which, inter alia,
restrained exports from the U.S. and restrained other U.S.
petroleum firms from producing and refining petroleum in foreign
countries. Among other things, the consent decree settling the
case dissolved two overseas joint ventures of certain defendants.

9. United States v. The Learner Company, 215 F. Supp. 603
(D. Hawaii 1963). In this criminal case, the U.S. charged U.S.
exporters of steel scrap with conspiring with Japanese scrap
buying cartels to monopolize U.S. scrap exports to Japan, to fix
prices and to exclude others from the export trade. Both Section
One and Section Two of the Sherman Act were alleged to have been
violated. The court denied defendants' motion to dismiss the
indictment based on defendants' argument that the conspiracy was
permissible because the Japanese cartels might be legal in
Japan. The Court noted that a conspiracy to monopolize or
restrain the domestic or foreign commerce of the United States is
not outside the reach of the Sherman Act just because some of the

conduct complained of occurs in foreign countries. Two
defendants pleaded guilty and the others were found not guilty by
a jury.

10. United States v. General Electric Co., 1962 Trade Cas. (CCH)

Para3. 70,342; 70,428; 70,546 (S.D.N.Y. 1962) These parallel
complaints against GE, Westinghouse and Philips (a Dutch firm)

alleged that the defendants had conspired with others to use a

Canadian patent pool to restrict exports of radios and
televisions to Canada. The complaint alleged adverse effects
both on would-be U.S. television exporters and on U.S.
consumers. The consent decrees settling the cases enjoined the

firms from taking action to directly or indirectly restrict

exports from the United States into Canada.
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11. United States v. Scott Aviation Corp., 1961 Trade Cas. (CCH)
Para. 70,148 (W.D.N.Y. 1961) This consent decree settled a civil
case brought by the United States to enjoin a U.S. manufacturer
of artificial breathing devices from imposing export restraints
on its distributors. The decree enjoined the defendant from
allocated customers, territories or markets.

12. United States v. B.F. Goodrich Co., 1958 Trade Cas. (CCH)
Para. 68,994 (S.D.N.Y. 1958). This case involved an alleged
international territorial allocation between two U.S. rubber
companies and certain English firms operating an international
patent pool. In the consent decree settling the case, the two
U.S. companies were enjoined from entering territorial allocation
agreements, price fixing, or restricting exports or imports from
the U.S. market.

13. United States v. Hughes Tool Co_, 1958 Trade Cas. (CCH)
Para. 69,001 (S.D.N.Y. 1958) Hughes, a U.S. manufacturer of oil
and gas well equipment, was alleged to have conspired with a
German competitor to allocate geographic territories. The
consent decree settling the case enjoined such restraints,
including restraints on exports.'

14. United States v. Holophane Co., 119 F. Supp. 114 (S.D. Ohio
1954), affirmed per curj am, 352 U.S. 903 (1956). In this civil
case against an American producer of prismatic glastware, the
United States alleged that it had conspired with a French and an
English firm to allocate geographic markets. The Court held the
market allocation to be a violation of Section One of the Sherman
Act.

15. United States v. The Watchmakers of Switzerland Information
Center, Civ. 96-170 (S.D.N.Y. 1954). This complaint alleged a
variety of anticompetitive agreements among Swiss and American
watch makers. According to the complaint those agreements were
intended, inter alia, to prevent new competition in the U.S., to
fix prices of Swiss watches in the U.S. and to prevent exports of
U.S. produced watches to Switzerland and elsewhere. Litigated
judgments against both U.S. and Swiss defendants were entered in
1962 in which the court found that defendants, conduct violated
the Sherman Act. (See 1963 Trade Cas. (CCH) Para. 70,600, and
1965 Trade Cas. (CCH) Para. 71,352).

16. United States v. American Lead Pencil Co., 1954 Trade Cas.
(CCH) Para. 67,676 (D.N.J. 1954). This consent decree settled a
case against a group of American pencil makers which had agreed
among themselves to refrain from exporting to foreign markets
except by mutual consent and to avoid selling to markets where
any one of them had manufacturing facilities. Among other
things, the consent decree enjoined the defendants from
restraining exports or allocating markets.

-3-
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17. United states v. diamond Dealers Club, Cr. 138285 and
Civ. 76-343 (S.D.N.Y. 1952). These companion criminal and civil
cases charged that two New York diamond dealers groups had
boycotted the German diamond industry and anyone who dealt with
it, to the detriment of U.S. exports. The cases were settled
with a nolo contenders plea and a consent decree (see 1955 Trade.
Cas. (CCH) Para. 67,987). The consent decree directs defendants
to revoke any decisions that would restrain or prevent imports or
exports of diamonds.

18. United State* v. Imperial Chemical Industries. Ltd., 100 F.
Supp. 504, (S.D.N.Y. 1951), 105 F. Supp. 215 (S.D.N.Y
1952)(decree). This civil case against various U.S. and foreign
firms alleged that they had conspired to allocate exclusive
geographic sales territories for certain chemical products, to
the detriment of U.S. exports and imports. The court held
defendants' conduct to be a violation of Section One of the
Sherman Act and enjoined the restraints.

19. Timken Roller Bearing Co. v. United States, 341 U.S. 593
(1951). The Supreme Court upheld a lower court determination
that a U.S. company (the major producer of tapered roller
bearings) and its European affiliates had violated Sections One
and Two of the Sherman Act by allocating geographic territories,
fixing prices and restraining U.S. imports and exports. This
civil action was brcught only against the U.S. firm.

20. United States v. Morton GregQry Corp., 1950-51 Trade Cas.
(CCH) Para. 62,750) (N.D. Ohio 1951). This case involved an
allocation of territories between a U.S. producer of welding
equipment and certain foreign firms based upon exclusive patent
and trademark licenses. The case was brought only against the
U.S. firm. The court enjoined the defendant from entering any
further agreements on market allocation or similar exclusionary
conduct.

21. United States v. Minnesota Minino & MfQ. Ca, 92 F. Supp.
947 (D. Mass 1950). In this civil action, the District court
held illegal under Section One of the Sherman Act an agreement
among American manufacturers controlling 80% of export trade in
coated abrasives to establish jointly-owned factories abroad and
to refrain from exporting from the U.S. to countries where such
plants were located.

22. United States v. SKF Indu.tries Inc., .950-51 Trade Cas.
(CCH) Para. 62,708 (E.D. Pa. 1950) This casi? charged a Swedish
ball bearing producer, its American affiliate and an Italian firm
with an international market allocation cartel which, inter alia,
restrained U.S. exports. The U.S. and Swedis.i firms were named
as defendants. The consent decree settling t1e case enjoined the
U.S. firm from further agreements on market location or similar
exclusionary conduct.
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23. United States v. United 5tv-5-_A1aAi ExPQ-t Association, 86
F. Supp. 59 (S.D.N.Y. 1949). This suit against a Webb-Pomerene
association and several of its members, along with a British
firm, alleged that the defendants had entered into a series of
agreements with foreign competitors to restrict U.S. exports and
impede imports -- i_e,, an international market allocation. The
court rejected arguments that defendants' conduct was immunized
by the Webb-Pomerene Act and subsequently found defendants guilty
of violating Section I of the Sherman Act.

24. MLite Stat v. General Electric_ ., 82 F. Supp. 753
(D.N.J. 1949). The court found that GE had monopolized commerce
in light bulbs by a variety of means, including international
territorial allocations with foreign firms for the purpose of
keeping them out of the U.S. market. The complaint had alleged,
inter alia, that GE and its co-defendants had monopolized
interstate and foreign commerce. While the opinion focuses
primarily on GE's conduct, it also notes that GE's co-defendant
Philips (a Dutch firm) had engaged in restraints on U.S. exports.

25. United States v. Sc-gphony Cory- of America, 1948-49 Trade
Cas. (CCH) Paras. 62,356 and 62,463 (S.D.N.Y. 1949) This case
involved alleged global divisions of territories for sales of
television equipment between an American and a British firm.
Both consent decrees ended the cartel arrangements; the consent
decree settling the case against the British firm specifically
enjoined, inter ai, restraints on U.S. exports.

26. United States v. Generaletic Co., 1948-49 Trade Cas.
(CCH) Para. 62,318 (S.D.N.Y. 1948). In this criminal case it was
alleged and established at trial that General Electric, two of
its subsidiaries and several of its employees had conspired with
a German firm to allocate markets and eliminate U.S. exports and
imports of hard metal alloys and tools and dies.

27. United States v. Rohm & HaasCmpflaY, 1948-49 Trade Cas.
(CCH) Para. 62,334 (E.D. Pa. 1948). A U.S. maker of plastics was
alleged to have conspired with three foreign firms to set up a
global allocation of sale territories based on patent rights,
int1r aiA, restraining exports from the United States. A
consent decree was entered settling the case and enjoining the
defendant from allocating markets.

28. United States v. The International Nickel Comnrpany of Canada,
1948-9 Trade Cas. (CCH) Para. 62,280 (S.D.N.Y. 1948). Inco and
its U.S. subsidiary were alleged to have conspired with the
German firm I.G. Farben, among others, to allocate world markets
in nickel. The case was settled by a consent decree, which
prohibited the defendant from allocating markets.

29. United States v. ElectiilApparatus Export Association,
1946-7 Trade Case (CCH) Para. 57,546 (S.D.N.Y. 1947). This civil

complaint had alleged that a Webb-Pomerene Association fixed

foreign market prices and terms of sale between General Electic
and Westinghouse and their international subsidiaries and that
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export competition was eliminated. The consent decree settling
.the case dissolved the Association and enjoined further
restraints upon exports of members' electrical equipment.

30. United States v. Norma-Hoffman Bearings Corp., Civil No.
24216 (N.D. Ohio 1946). The defendant and its 50% British
shareholder were alleged in this civil case to have divided world
markets and restricted U.S. imports and exports of roller
bearings. A consent decree was entered in 1953 settling the
case. (1953 Trade Cas. (CCH) Para. 67,523).

31. United States v. The Diamond Match Co., 1946-7 Trade Cas.
(CCH) Para. 57,456 (S.D.N.Y. 1946). Various U.S. and foreign
firms were alleged in this civil case to have engaged in an
international market allocation for matches. The consent decree
settling the case ordered, inter alia, that immunities under
Swedish Match's foreign patents be given to U.S. producers
desiring to export.

32. United States v. National Leatd , 63 F. Supp 513 (S.D.N.Y
1945), affirmed pex curiam, 332 U.S. 319 (1947). The court in
this civil case held that three U.S. firms had violated Section
One of the Sherman Act by participating in an international
cartel which pooled patents and allocated markets. The Supreme
Court opinion largely is confined to issues of appropriate relief

33. Unite IState v. Me-Lck & Co., 1944-5 Trade Cas. (CCH) Para.
57,416) (D.N.J. 1945) Merck was alleged in this civil case to
have conspired with a German affiliate to divide world markets.
The case was settled by a consent decree prohibiting market
allocations.

34. United States v. Westinghmn_ Electric Mfg. C_, Civil 5152
(D.N.J. 1945). Westinghouse was alleged to have divided trade
territories for electrical equipment with two German firms. The
case was settled in 1953 by a consent decree which, inte alia,
prohibited restraints of U.S. exports. (1953 Trade Cas. (CCH)
Para. 67,501).

35. Uited States v. General Dyestuff CorporatiQ/l, 57 F. Supp.
642 (S.D.N.Y. 1944). The court upheld an indictment charging a
world-wide division of territories in dyestuffs among U.S. and
European firms, including restraints upon U.S. exports. The
court dismissed an argument that such export restraints only
harmed foreign consumers, finding that they nonetheless violated
the Sherman Act. 57 F. Supp. at 647. Two defendants pled guilty
and a jury found another defendant not guilty.

36. United States v. Imperial Chepical Industries (New York)
Ltd.L, 1940-3 (CCH) Trade Cas., Para. 56,211 (S.D.N.Y. 1942). In
this civil action, Imperial Chemical Industries (New York) and
two of its officers entered a consent decree agreeing, inte-
lia, not to restrain the export of fertilizer nitrogen from the
United States.
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37. United States v. American Bosch Corp., 1941-3 (CCH) Trade
Reg. Rpts, Supp., Para. 52,888 (S.D.N.Y. 1942) Bosch was alleged
to have divided international territories with certain foreign
parties for sale of various types of automotive and aircraft
equipment. The case was settled by a consent decree.

38. United States v. Aj1b P.armceutical_--Q, 1941-3 (CCH) Trade
Reg. Rpts., Supp, Para. 52,650 (S.D.N.Y. 1941) U.S. and German
firms were alleged to have allocated international sales
territories for various pharmaceuticals. The case was settled by
a consent decree.

40. United States v. General Aniline & Film Corp, Cr. 111-136,
and United States v. Dietrich Schmitz, Cr. 111-137 (S.D.N.Y.
1941). An American and a German firm and various individuals
were indicted for dividing world markets in photographic
materials. Nolo contenders pleas eventually were entered by the
defendants.

41. United States v. Bausch & Lomb Optical CQ., Cr. 107-169
(S.D.N.Y. 1940). In this criminal action, Bausch was alleged to
have agreed with the German firm Zeiss that Zeiss would stay out
of U.SS markets for military optical instruments and Bausch would
stay out of other world markets. Bausch and Zeiss's U.S.
subsidiary pleaded nolo contenders; Zeiss, the German parent, was
dismissed from the case.

42. United States v. Fianz Rinteljen (S.D.N.Y. 1915) and Ulnit.e
Stat v. Franz Bop (N.D. Cal. 1916). These criminal
indictments under the Sherman Act alleged conspiracies to prevent
shipment of munitions to foreign countries through fomenting
labor unrest and through acts of sabotage and violence,
respectively. The defendants were convicted.

43. United States v. acif-ic and ArcticRy_6_ _NvyQ _Q, 4 Alaska
530 (D. Alaska 1912), ievfsesed, 228 U.S. 87 (1913). The Supreme
Court upheld a criminal indictment charging the defendant with
monopolizing certain transportation routes between Alaska and the
Yukon, Canada. The Court rejected an argument that the
indictment should be dismissed because parts of the monopolized
routes were outside of the U.S. Subsequently, the individual
defendants were dismissed and the corporate ones entered guilty
pleas.

44. Unitd Staten v. AlLiminum Co_ __Qf Amlira, 1 D & J. 341, Eq.
159 (W.D. Pa. 1912). Alcoa was alleged in this civil case to
have monopolized and restrained commerce in aluminum, in part by
allocating territory and restraining imports and exports. The
case was settled by a consent decree.

-7-

0

70-862 (224)



ROLE OF THE DEPARTMENT OF JUSTICE AND THE
DRUG WAR, WEED AND SEED

HEARING
BEFORE THE

SELECT COMMITTEE ON
NARCOTICS ABUSE AND CONTROL

HOUSE OF REPRESENTATIVES
ONE HUNDRED SECOND CONGRESS

SECOND SESSION

MAY 20, 1992

Printed for the use of the
Select Committee on Narcotics Abuse and Control

SCNAC-102-2-7

U.S. GOVERNMENT PRINTING OFFICE

WASHINGTON :J99258-408

For sale by the U.S. Government Printing Office
Superintendent of Documents, Congressional Sales Office, Washington, DC 20402

ISBN 0-16-039355-8

W ~



SELECT COMMITTEE ON NARCOTICS ABUSE AND CONTROL

(102d Congress)

CHARLES B. RANGEL, New York, Chairman
JACK BROOKS, Texas
FORTNEY H. (PETE) STARK, California
JAMES H. SCHEUER, New York
CARDISS COLLINS, Illinois
FRANK J. GUARINI, Now Jersey
DANTE B. FASCELL, Florida
WILLIAM J. HUGHES, New Jersey
MEL LEVINE, California
SOLOMON P. ORTIZ, Texas
LAWRENCE J. SMITH, Florida
EDOLPHUS "ED" TOWNS, Now. York
JAMES A. TRAFICANT, JR., Ohio
KWEISI MFUME, Maryland
NITA M. LOWEY, New York
DONALD M. PAYNE, New Jersey
ROMANO L. MAZZOLI, Kentucky
RON Dz LUGO, Virgin Islands
GEORGE J. HOCHBRUECKNER, New York
CRAIG A. WASHINGTON, Texas
ROBERT E. ANDREWS, New Jersey

LAWRENCE COUGHLIN, Pennsylvania
BENJAMIN A. GILMAN, New York
MICHAEL G. OXLEY, Ohio
F. JAMES SENSENBRENNER, JR.,

Wisconsin
ROBERT K. DORNAN, California
TOM LEWIS, Florida
JAMES M. INHOFE, Oklahoma
WALLY HERGER, California
CHRISTOPHER SHAYS, Connecticut
BILL PAXON, New York
WILLIAM F. CLINGER, JR., Pennsylvania
HOWARD COBLE, North Carolina
PAUL E. GILLMOR, Ohio
JIM RAMSTAD, Minnesota

COMMITrEE STAFF

EDWARD H. JURITH, Staff Director
Prraa J. CONIcLIO, Minority Staff Director



CONTENTS

Opening statements of Members: Page
Charles B. Rangel, chairm an ................................................................................. 1
Lawrence Coughlin ................................................................................................. 2
Jam es A. Traficant, Jr .......................................................................................... 3
H oward Coble ............................................................................................................ 3
K weisi M fum e .......................................................................................................... . 3
Frank J. Guarini ...................................................................................................... 4
Jim Ram stad ............................................................................................................ . 5

Testimony:
The Honorable William P. Barr, Attorney General, U.S. Department of

Justice .................................................................................................................. 6
Appendix:

W illiam P. Barr ....................................................................................................... 35
Charles B. Rangel ..................................................................................................... 52
Frank J. Guarini ...................................................................................................... 57
Jim Ram stad ............................................................................................................ 59

(I1)



HEARING ON DEPARTMENT OF JUSTICE AND
THE DRUG WAR, WEED AND SEED

WEDNESDAY, MAY 20, 1992

HousE OF REPRESENTATIVES,
SELECT COMMITTEE ON NARCOTICS ABUSE AND CONTROL,

Washington, DC.
The committee met, pursuant to call, at 10 a.m., in room 2322,

Rayburn House Office Building, Hon. Charles B. Rangel (chairman
of the committee) presiding.

Members present: Charles B. Rangel, chairman, Lawrence
Coughlin, Kweisi Mfume, James A. Traficant, Jr., Howard Coble, F.
James Sensenbrenner, Jr., James M. Inhofe, Jim Ramstad, Wally
Herger, Frank J. Guarini, William F. Clinger, Jr., Michael G.
Oxley, James H. Scheuer, Donald M. Payne, Tom Lewis, George J.
Hochbrueckner, and Benjamin A. Gilman.

Staff present: Edward H. Jurith, staff director; Peter J. Coniglio,
minority staff director; James Alexander, press secretary; George
Gilbert and Michael J. Kelley, staff counsel; Rebecca L. Hedlund
and Steve Skardon, professional staff; Richard Baum and Melanie
T. Young, minority professional staff; and Marianne Koepf, staff
assistant.

OPENING STATEMENT OF HON. CHARLES B. RANGEL. CHAIRMAN
Mr. RANGEL. Let me open up the Select Narcotics Committee

hearing and welcome our Attorney General here to speak about
whatever he would believe is important to the Congress and specifi-
cally this committee, but most importantly, the concept and the
program of Weed and Seed.

I would want to be the first to go on the record in indicating that
in the 22 years that I have been in Congress, I have yet to meet an
Attorney General that has been more sensitive to the problems
that have caused so much violence and eruptions in our system
which leads to incarcerations.

In my private conversations with you, I have been impressed
with your sensitivity as to how America has now had incarcerated
more people per capita than any country in the world.

But most of all, I appreciate your concern that you see the law
enforcement and the Attorney General's Office as one that puts the
wrongdoers away with a degree of speed and certainty, and at the
same time has some commitment to try to keep people out of the
system where society can be better served.

As a former prosecutor and recognizing how sometimes it is diffi-
cult for those in law enforcement to even think this way, I think
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that your leadership in this area will go a long way, not only on
the Federal level, but in letting police know that community police
work, community involvement in education and recreation, and
giving hope to generations to follow is important.

So even though with the past so-called Weed and Seed Programs,
I have a lot of problem in finding the Seed being adequate or the
way it is directed, again, I hope that this committee and this
member can be a partner in assisting to redirect the formula so
that we would feel some balance, that people can go into their com-
munities not only safe from the criminals that should be in jail,
but also safely knowing that our country has a concern that their
children have opportunities that would allow them to avoid jails.

Mr. Coughlin.

OPENING STATEMENT OF lION. LAWRENCE COUGHLIN

Mr. COUGHLIN. Thank you, Mr. Chairman.
I want to join you in welcoming the distinguished Attorney Gen-

eral to this hearing and would ask that my statement be included
in the record in full.

Just let me say that I want to commend the Department and the
Attorney General for developing the Weed and Seed Program,
which I think is an extraordinarily important program.

I was with the President last week in Pittsburgh when he had
meetings on that program, and it is, indeed, significant that of the
Administration's request for that program of $500 million, $30 mil-
lion is for the Weed part of it, and $470 million is for the Seed part
of it. So it is a significant effort on the Seed end.

I did want to mention very briefly two programs in Philadelphia
which served as catalysts for the Weed and Seed program: the Vio-
lent Traffickers Project, a joint Federal-State task force which tar-
gets drug gangs and resulted in indictments of 600 members of 30
separate gangs and a conviction rate of 98 percent; and the Federal
Alternatives to State Trials (FAST) Program, in which certain
criminal cases are transferred from local to Federal courts, achiev-
ing the objectives of expedited trials in Federal courts and having
sentences imposed under Federal sentencing guidelines. We have
seen offenders receive sentences of 15 to 20 years for drug and gun
offenses which they would not have received in State courts.

The success of these programs is really directly attributable to
your Department and your leadership, which we appreciate. I
would also mention your recent targeting of drug gangs by rede-
ploying 300 FBI agents from the Foreign Counterintelligence Pro-
gram to the Violent Gang Task Forces around the country. I cer-
tainly commend you for that and would appreciate your comments
on that, as well.

I think it is important to recognize that law enforcement is fre-
quently referred to only as supply reduction, but that is really not
the case. It is also a deterrent to demand. After reviewing the Jus-
tice Department's accomplishments to date, there is little question
that life for those who violate the law has become tougher, but law
enforcement also deters crime, and that deterrent aspect of it is
very important.



I wish I could say that the President's crime bill had been passed
by the Congress as he proposed it. It has been three years since it
was sent up here. It is still languishing in the Congress. I look for-
ward to a discussion of these issues and any others that you care to
bring forward, Mr. Attorney General.

Thank you for your service to the country and to the cause.
Mr. RANGEL. Is there any other member seeking recognition at

this point?

OPENING STATEMENT OF HON. JAMES A. TRAFICANT, JR.
Mr. TRAFICANT. Mr. Chairman, I would like to make a brief

statement.
I am a former sheriff and also operating for ten-plus years a

multi-modality narcotic treatment program. I want to echo your
statements. We have a very progressive Attorney General. He is
looking at both sides of it in a holistic, comprehensive approach. I
think it will serve the Nation well, and certainly the President and
his administration and our whole country.

I want to say good luck to you. I think what you are doing meets
with the approval of both law enforcement, the treatment and edu-
cational community, and the holistic, comprehensive approach that
you have embraced is good for our nation.

I just want to say good luck to you and agree with all the state-
ments that our chairman made.

I yield back my time, Mr. Chairman.
Mr. RANGEL. Mr. Coble.

OPENING STATEMENT OF HON. HOWARD COBLE
Mr. COBLE. Thank you, Mr. Chairman.
I have no prepared statement, but I want to reiterate what has

been said about you to you, Mr. Attorney General. I appreciate
your interest in this very severe matter that probably is at the root
of the problems that plague this country more consistently than
any other single source.

I refer to drugs as rat poison. You know what happens to rats
when they consume the poison. Well, that is what happens to

eople when they consume drugs. It is a "no win" game, as we all
now. In fact, it is an "all lose" game.
I think most people recognize that, but it appears to he an eva-

sive target that we are having difficulty in embracing and control-
ling. So I look forward to hearing from you, as well, and, Mr.
Chairman, I thank you for having conducted this hearing today.

Mr. RANGEL. Thank you.
Mr. Mfume.

OPENING STATEMENT OF HON. KWEISI MFUME
Mr. MFUME. Mr. Chairman, I do not have prepared remarks. I

want to thank you, however, for convening us here. As most of us
on this committee will witness, it has been a while getting to this
point, and we are certainly happy to have with us the Attorney
General who, in my estimation at least, appears to bring a genuine
sensitivity to this position and certainly has made a very quick
transition into the role of Attorney General.



There are a number of questions that most of us have about
Weed and Seed, of course, and I assume that as we progress
through the hearing today we will try to get around to all of those.
I certainly have some question about the cost aspect of it and the
fact that $220 million of it is supposed to be made available
through earmarking funds from other programs.

So I hope the Attorney General counsel will shed some light on
that and the fear that some people have that we are robbing Peter
perhaps to pay Paul.

Also, I look with a great deal of anticipation, Mr. Attorney Gen-
eral, with you also being able to try to allay the fears of some
people, fears that are born out of uncertainty because it is new in
some respects and fears by some people that Weed and Seed is
something that is perhaps targeted against them or will work
against them.

So I welcome your comments. I am certainly glad that you are
here. Particularly, as the chairman said, we are also happy that we
did not get a letter or a subordinate or someone else, that you have
come yourself. I think that is a strong statement about your con-
cern about the items that this committee has before it.

We welcome those comments, and I thank you again for appear-
ing.

Mr. Chairman.
Mr. RANGEL. Mr. Guarini.

OPENING STATEMENT OF lION. FRANK J. GUARINI
Mr. GUARINI. Thank you, Mr. Chairman. Thank you for having

these hearings. It is very timely and very important in view of' the
tragedy in Los Angeles and the riots that have galvanized a great
deal of support, to address the problems of our inner cities.

I also want to thank you, Mr. Attorney General, for your prompt-
ly being here and cooperating with the committee.

Both parties, Democrats and Republicans, are now trying to
work and forge legislation to buy new resources for our inner
cities, and the $500 million as proposed for Weed and Seed is cer-
tainly an important step in the right direction.

However, it must be pointed out that we have also at the same
time cut existing programs, including public housing, community
development block grant funds, which really go to inner cities,
which is really key money that is very necessary and really is
money that would be part of the concept of Weed and Seed.

So, therefore, those cuts, I think, are counterproductive. Now, we
have in Trenton and we had hearings with Mayor Palmer in Tren-
ton in my state, New Jersey, great success in regard to the Weed
and Seed Program, and they have even committed some of their
local funds because it is so important.

The Attorney General of New Jersey, Robert Del Tufo has even
committed for community police additional monies taken from
other law enforcement activities.

So we are trying to help ourselves on the local level, but we need
a great deal of help, input and understanding from the national
level, and you can provide that.



We do not want to build more prisons. We do not have the
money to build more prisons. We want to be able to attack the
problem intelligently and go to the core and heart of it, which is in
our inner cities.

So I want to thank you very, very much for being here, Mr. At-
torney General, and we will weed out, but we must spend more
money in seeding.

Thank you.
Mr. RANGEL. I ask that the record remain open for my prepared

remarks to be entered and all other members who have prepared
opening statements, if there is no objection.

Mr. RAMSTAD. Mr. Chairman.
Mr. RANGEL. Mr. Ramstad.

OPENING STATEMENT OF lION. JIM RAMSTAD

Mr. RAMSTAD. Mr. Chairman, just very briefly, if I may, I do
want to commend you, Mr. Chairman, for your leadership in this
area, and, General Barr, I thank you for yours, as well.

Mr. Chairman, I just want to make one point. I have a prepared
statement, which I intend to submit for the record. I do not want to
take inordinate time, but I do want to make one point, Mr. Chair-
man.

It is time for this committee and this Congress to put aside poli-
tics as usual. These problems are too serious for business as usual
in Washington, and the people are sick and tired of a Democrat ap-
proach or a Republican approach. We have got to be smarter, and
we have got to cast politics aside and come up with a bipartisan
approach to the problems of' the inner cities and the problem of
drug addiction and unemployment which go hand in hand.

I commend you, General Barr, and you, Chairman Rangel, be-
cause I believe that you are trying to do just that, and Weed and
Seed in my judgment embodies the elements of a program that we
need for the inner city.

I have more than a political or a passing interest in the problems
of people with alcohol and drug addiction. I happen to be a recover-
ing person, and I know what they go through every day of their
lives. I understand this problem first hand, and I am very encour-
aged by the positive signs coming from the Weed and Seed pilot
programs.

This week I picked up in my dentist's office a copy of Newsweek,
and I read an article that I just want to share with the committee.
It talked about the program in Trenton, New Jersey, where a
$750,000 grant went to a small, new, community policing unit de-
signed to get cops out of their cars and onto the streets where they
could work in closer collaboration with residents.

A young woman, a florist by the name of Ina Ford, said that the
sidewalk in front of her shop on Martin Luther King Boulevard
used to be swarming with crack cocaine dealers, and thanks to the
introduction of this program, with stepped up police attention and
a better understanding of the drug problems, it restored a sense of
cohesion to the area. She said, "We are coming together as a neigh-
borhood."



Well, Mr. Chairman, I believe that is what we have to do. We
have to come together as a neighborhood, and that is what Oper-
ation Weed and Seed is all about, getting communities involved in
crime prevention and neighborhood revitalization, empowering
people to take charge of their lives and their surroundings.

So I truly hope we can do this in a bipartisan way and deal with
the Nation's problems because they are too serious for politics as
usual.

Thank you, Mr. Chairman.
Mi , RANGEL. Mr. Barr.

STATEMENT OF THE HONORABLE WILLIAM P. BARR, ATTORNEY
GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. BARR. Thank y.ou, Mr. Chairman.
I have a prepared statement and ask that it be entered in the

record.
Mr. RANGEL. Without objection.
[The statement of Mr. Barr appears in the Appendix.]
Mr. BARR. I would like to thank you, Mr. Chairman, Mr. Cough-

lin, and the other members of the committee for your comments.
I think the Department has had a very constructive relationship

with this committee, and I am looking forward to carrying that out
as we work on Weed and Seed and other issues that confront us.

I very much appreciate the opportunity to come up and discuss
the Weed and Seed program with you. I know there are some ques-
tions about it, and I am happy to answer them.

We think it is a new idea, common sense idea, that provides a
strategy for citizens in our inner cities to reclaim their neighbor-
hoods and also to help them restore those neighborhoods, physical-
ly and economically.

I thank you, Mr. Chairman and Mr. Coughlin, for your leader-
ship particularly in helping us develop this project and supporting
our early efforts to get this underway.

I think it is time, as Congressman Ramstad said, that we pull to-
gether here. These are serious issues facing our cities and our coun-
try, and now is the time to move beyond politics and try to work
this out in a bipartisan fashion.

In fact, like in so many other things, out in the field where these
programs are getting underway in our demonstration cities, the
people out in the field have moved beyond politics. They are work-
ing together. There is no Republican and Democrat out there.
There are Democratic mayors working with Republican prosecu-
tors, working with community groups, and so forth, and I think
that is the "kind of spirit we need here in Washington to get this
kind of program underway.

I will let my prepared statement really speak for itself. I would
sort of like to just spend a moment on the overall philosophy here
because I think that is important.

This is really not so much a new spending program, although we
can talk about level of resources. It is really a strategy and a
method of applying our resources in a way that I think is a smart-
er way of doing it and one that will bear better results.



I think the program recognizes two important facts or realities.
One is I think we have to recognize that our efforts at social reha-
bilitation or revitalization of our cities, which is critical and should
continue, has to go hand in hand with strong law enforcement, a
holistic approach as Congressman Traficant said.

I think we have to recognize that things have reached a level in
our country where serious crime is, in fact, contributing to poverty.
It is a serious problem in our inner cities, and the principal victims
of violent crime in our society, and I know I do not have to tell the
members of the committee this, are the minorities and the inner
city residents. The crime rate in the suburbs is lower. The real
brunt of the violent crime problem is being borne by minorities
and inner city residents.

In many of our communities in the inner cities, there is a perva-
sive atmosphere of fear. In my first six months as Attorney Gener-
al, I have traveled around the country, and I have gone into the
inner city communities, and I have gone into the housing projects.
I have gone to the schools, and community centers. I have been to
boot camps where kids who have gotten in trouble have been as-
signed, and tried to learn as best I can about the dynamics there.

One thing that struck me on my trips is the rows and rows of
houses of the law-abiding citizens in many of these communities
that are barred up, bars on the windows, bars on the doors, and
really in a sense prisoners in their own home.

I remember I was in Trenton and went into a mini-police station.
There was an older woman there who said to me, "Mr. Barr, when
are you going to make this community safer? I am in my golden
years, and my husband and I should be enjoying our lives. Instead
we live in perpetual fear of these drug dealers," and so forth.

In another housing project in Fort Worth where a drug traffick-
ing gang had just been taken out, the residents came out of their
houses talking to me and the mayor and saying this was the first
time in many months that they actually slept in their beds. Nor-
mally in that housing project people sleep on the floors because
they are afraid of the bullets ricocheting.

I think that poverty does contribute to crime obviously, but we
are caught in a vicious cycle where crime is contributing to pover-
ty. It is playing a role in the decline of our neighborhoods, deter-
ring investment, and it is making it difficult for many of our
projects to reach their full potential.

One commentator, I think, wrote an interesting description
which sums up the impact that crime can have on the neighbor-
hood and the community. He says:

Neighborhood deterioration usually starts with an increased sense of fear and vul-
nerability. Commerce slows. People go elsewhere to shop and stay off the streets in
the evening. Stores put in alarms and bars on the windows. Going out of business
sales increase, and as businesses change hands, the quality of the merchandise de-
clines and prices rise. Buildings get shabbier and some are abandoned. Disorderly
street behavior increases. Investments and loans dry up. People who can afford to
move out of the area do. Schools deteriorate, and the community slides down the
spiral of economic and social decline.

I do not think we can have two standards in this country, two
standards of justice or two standards of public safety, one in the
suburbs and one in the inner cities. I think all citizens in the



United States have a right to be protected so that they can go
about pursuing their dreams and opportunities.

So I view the law enforcement component of this as an essential
part of rebuilding our cities because I think it provides the founda-
tion upon which our other programs can be built and can bear fruit
and be much more successful than they have been.

I think we have to recognize though, and I think people in law
enforcement are the first to recognize it, and that is that law en-
forcement alone cannot offer the long-term prospect of the safer
America. Law enforcement alone cannot do the job.

We need sustained commitment to the development of our neigh-
borhoods and communities, and we do have to address the condi-
tions that contribute to crime. We do need jobs and economic op-
portunity. We need education. We need youth programs. We need
drug education and prevention programs, job training, the whole
host of strategies and economic opportunity to deal wi:, i these
problems.

Because, as you say, the cost of dealing with them in terms of
crime is very high, not only the cost of crime itself, which is so
high, but the law enforcement cost of dealing with violentt offend-
er.

Weed and Seed, I think, links up our efforts on the social side
and the law enforcement side so that each side can support the
other, and I think that way law enforcement is more effective and
the social programs will be more effective.

Another thing that the Weed and Seed approach does which we
think is common sense is to integrate the social side more than it
has been and coordinate it more than it has been. I think we have
had a tendency here in Washington to have the different grant-
making agencies go off and each do their own thing, so to speak,
with one department giving a youth grant over here and another
department giving a high risk youth grant here and another a drug
grant there.

Those three grants may have been great if they worked together
and reinforced one another, and yet they may just be given out
willy-nilly to different neighborhoods without regard to where we
could have the most impact, and I think trying to bring some cohe-
sion to our efforts is one of the benefits of Weed and Seed.

Then another area, of course, is that Weed and Seed is designed
to embrace the concept of enterprise zones, which provides a pow-
erful incentive to attracting investment and job opportunities and
economic growth, which has to be part of the solution.

The second reality, I think that Weed and Seed addresses is the
need if we are going to have a chance of reducing crime and re-
building our cities and our inner city communities; that we have to
do so by building a broad coalition that engages all segments of the
community in a working partnership.

Law enforcement has to work together with the community, and
I think back in the 1970's we got into the business of applying tech-
nology to law enforcement and putting police in cruisers and rely-
ing heavily on communications equipment and moving very aggres-
sively to the model of response policing, with the 911 and the dis-
patchers, and so forth.



What that has done is that has undercut the fundamental bond
that has to exist between law enforcement and the community, and
what we have going on around the country, and it is a reform that
police departments themselves are in the vanguard on, and that is
ringing the police back into the community and working as a

team, as partners with the community itself, because that leads to
better and more effective and safer communities, and as important-
ly, it breaks down the distrust that exists sometimes on both sides,
on the community's side and on the police side.

I think long term this is the wave of the future, and the Weed
and Seed Program on the law enforcement side tries to reestablish
that bond. It is supporting the community policing concept.

But I think also that we have to be partners on the social side, as
well, and I think too often in the past we have sort of parachuted
in programs and dictated a lot to the community itself about how
we wanted the community to do its business and the people to do
their business, and I do not think we have given enough credit to
the fact that there are solutions and problem solvers in the com-
munity itself.

I think the Mayor of Trenton has a good line I like to use that I
stole from him, Mayor Palmer, who says, "We may need help, but
we are not helpless." And I think too many programs in the past in
the way they have been applied sometimes treat the bcificiaries
of the programs as helpless in an overly paternalistic way.

So part of the Weed and Seed concept is to have the community
involved in the solutions at the table, to be part of the decision-
making process as to how to make the community safer and how to
provide these programs. So an essential ingredient of the program
then is the community involvement, and we see our role more as
helping and supporting those local efforts where we think ultimate-
ly the solutions lie.

I think most of you know how the program works, but I will just
very briefly summarize it. The first step, and this does not neces-
sarily mean chronologically, but conceptually a first step is a uni-
fied law enforcement effort working, again, in partnership with the
community to identify the criminal problems in the community,
the safety threats, the gangs, the drug dealing, and to attack those
criminal problems aggressively and with the support of the commu-
nity.

Then as those threats are dealt with, install community policing,
bringing the police closer to the community and providing the pres-
ence and the safety that really the community demands and de-
serves.

Finally, a broad panoply of programs, Federal, State, local, pri-
vate, public, are then brought to bear in a coherent way in that
community to solve problems and to provide, to seed in, the long-
term stability and growth that is needed.

Now, we have 20 demonstration projects underway, and we got
them started very quickly this year because we did want to hit the
ground running, get out there, start building support for this ap-
proach, start learning more about what was necessary and better
ways of approaching the job, and we have these demonstration
projects out there.



But we would like to substantially expand the program this
coming year, and the President is asking for a total of $500 million
in the program. As you know, part of that is tied to the passage of
the enterprise zone legislation.

Now, I think there have been some questions raised about wheth-
er this is all Weed and no Seed, and I think you would recognize,
Mr. Chairman, as we discussed earlier, that that is really an unfair
criticism at this stage because, admittedly, the Department has
mostly Weed money, and we got this underway this year so we
could have a running start for fiscal year 1993. Most of our money
is by necessity law enforcement money.

But even Justice grant money that we are using this year in our
demonstration projects, 38 percent of that goes to law enforcement
or suppression activities. Thirty-seven percent goes to community
policing, and 25 percent goes to Seed programs like Boys and Girls
Clubs, Safe Havens, those kinds of programs.

So some of the Justice Department money even this year is going
to Seed, but we need more Seed money, and I think that the asic
ratio set forth in the President's proposal demonstrates our con-
cept. It is actually $510 million, I believe, but out of that amount,
$480 million would be Seed money and $30 million would be Weed
money.

So we understand that we do need the Seed to go with the Weed,
and we need a lot more Seed than we currently have right now.

The other aspect of the program, and this will be my final point,
is the leveraging effect ofit because part of our requirement for
Weed and Seed is the State governments and the local govern-
ments and the private sector, businesses or development councils
or what have you, foundations, come to the table and have a will-
ingness to provide resources to this effort.

So we have substantially leveraged the Federal resources this
year in our program, and I think out of 11 sites, we have put in $12
million across the board, but out of 11 sites, we have more than
$100 million in State and private resources going into the same
projects. So that is mostly Seed money.

So just a little bit of Weed money can generate a lot of Seed
money, and I am now going to close these remarks, and I would be
glad to answer questions, but just let me go back and again thank
you for your interest and this committee for its interest in this pro-
gram, and I look forward to working with the committee to see if
we can get this thing moving.

Mr. RANGEL. Thank you, and I am confident that no matter what
the questions are, it is not going to take us off track as to the lead-
ership that you have provided, and we are partners and, indeed,
equal partners. So any thrust that we have is only for the purpose
of trying to improve when we find the flexibility to do that.

I have found, or the committee has found, that the Justice De-
partment does an extraordinary job when it comes to coordinating
local and State law enforcement activities. The single most impor-
tant exception, of course, is the City of New York, with your high
intensity drug area program, where a recent hearing with Gover-
nor Martinez appeared to correct some of the inequities there.

Who do you envision as being the coordinator of the so-called
Seed program, the social and education programs?



Mr. BARR. The overall coordinator of the program as a Federal
program, we see the U.S. Attorney playing a role, which is largely
a role of pulling the people together and keeping the people
moving to achieve a common objective.

But generally in the cities, what is happening and what we think
is a good idea is basically somewhat of a bifurcation, a task force
that focuses more on the Weeding and then a task force that fo-
cuses more on the Seeding, and most--

Mr. RANGEL. Both are operated by the U.S. Attorney's Office?
Mr. BARR. No. Usually the Seeding part is headed-that task

force is usually headed-by, I think, most commonly the mayor.
Mr. RANGEL. Good.
Mr. BARR. Or it could be someone else. In another city, for exam-

ple, I think the mayor's office has designated a private citizen.
Mr. RANGEL. That is, good. At least it is flexible.
Mr. BARR. Yes.
Mr. RANGEL. The second thing is that you and I and others have

talked about this new proposal prior to the incidents which trag-
ically occurred in Los Angeles. Since that time the President has
met with you and other Cabinet officials in terms of preparing
some legislative package to alleviate the conditions in areas that
have this same potential as Los Angeles does.

How does this Weed and Seed concept fit into whatever package
may be presented to the Congress?

Mr. BARR. Well, I think in his meetings with the leadership, the
President has listed his priorities and what he would like to see in
a package. The leadership has, I think, expressed a lot of those
things they are sympathetic with and agree should be part of the
package, and have some additional things that they think should
be part of the package.

I think, in fact, today there are some discussions going on to see
whether or not there can be some agreement, but the President
would like to have Weed and Seed as part of the package.

Now, on the specific other elements, the one that is most closely
related to Weed and Seed is the enterprise zones because we see
Weed and Seed and enterprise zones reinforcing one another and
going together.

Does that answer your question, Mr. Chairman?
Mr. RANGEL. Well, it does, but I assume that the President sees

many other things going into the package besides the enterprise
tax incentives, besides the Weeding of the criminal element, and
that the Seeding has to be those things that Lynn Martin-

Mr. BARR. Right.
Mr. RANGEL [continuing]. And I do not envy the Secretary of

Education, but we meet with him this afternoon.
In any event, I assume the entire Cabinet comes forward with

those types of programs that are not necessarily Great Society pro-
grams, but programs that are designed to give more opportunities
to people finding themselves in the situation, and that the enter-
prise zone could be the vehicle that would include Weed and Seed
and other social and education programs.

Mr. BARR. That is correct.
Mr. RANGEL. My last question is then I could assume that the

criteria of these areas that would be selected would be different



from the Weed and Seed Programs that you have in the post, since
we do not know and it is not important now as to how you selected
them, but the new legislation certainly would describe in detail as
to what makes a community eligible for this type of treatment.

Mr. BARR. That is right. Although the criteria would in some
cases be similar, high crime areas, high unemployment areas, those
are some of the criteria we use; some large cities, some smaller
cities.

We put a lot of emphasis on this first round of demonstration
projects on existing programs, existing relationships, things which
we knew we could get underway quickly because of the method of
operating, and so forth, and the relationships that existed in those
jurisdictions.

I think now there are a lot of cities that are getting Weed and
Seed Programs started without new resources, without the Weed
and Seed grants, what we call Level 2 Weed and Seed, in the expec-
tation that they are going to be applying for Weed and Seed for
fiscal year 1993.

So a lot of the infrastructure is now being put together. The
steering committees, the groups are coming together. So I think
there will be a lot more opportunity for cities to participate across
the country.

Mr. RANGEL. Exactly, and we will know that new criteria. I
mean I am not objecting to what Justice has done. It does not make
any difference, but we will be able in the Congress at least to see
what factors are necessary for a community to be eligible.

Mr. BARR. Yes.
Mr. RANGEL. Mr. Coughlin.
Mr. COUGHLIN. Thank you, Mr. Chairman.
You indicated in your prepared testimony that in implementing

a Weed and Seed Program, you organize a steering committee, and
you work through target neighborhoods and community-based or-
ganizations. I have two questions on that point.

One, it is obviously important that this be a very carefully tar-
geted effort to the very neediest communities, and not be looked
upon as some sort of panacea for urban redevelopment or some-
thing like that.

How do you assure that it is targeted?
Mr. BARR. Well, in the grant proposals, the steering committee

has to pick, and it is part of the grant application, pick a particular
community that meets the criteria that the chairman was talking
about. So it is a designated neighborhood. You can see it on a map.
That is the Weed and Seed area.

Mr. COUGHLIN. Last week we had what I thought were some ex-
traordinary hearings on community-based organizations. It is very
difficult to go into a neighborhood which is only part of a city per-
haps and deal with that neighborhood unlecs you have some basis
to deal with it. These community-based organizations were the
people you could deal with on a local basis.

You mentioned in your prepared testimony community-based po-
licing. Now, do these organizations have a part in that, and how do
you encourage the development of these organizations where they
do not exist, these community-based organizations?



Mr. BARR. The answer to the second part of the question first.
We do not have as part of this program an effort to create commu-
nity organizations where they do not exist. Frankly, we think the
place to start this program anyway is where there is already strong
community support and sentiment for this kind of effort, and those
are the communities where it is most likely to succeed initially,
and I think that is the place we should start our efforts.

The first part of your question is the role of community policing,
and they obviously do have a lot to say about it because it is done
with the support of the community. Community policing is not im-
posed. It is something that the community wants and supports.

It involves, as you know, the police staying out with the commu-
nity, knowing the people in the neighborhood, having a mini-sta-
tion or offices in the housing projects or on the block, and staying
in close contact with the community, and the community leaders
regularly meeting with the police to solve problems.

Mr. COUGHLIN. One of the things that this committee is consider-
ing as a result of the hearings we had on community-based organi-
zations is developing some kind of handbook on how you go about
doing this because some of these organizations have been very suc-
cessful. In other areas where there is great need, these organiza-
tions that are so important to the Weed and Seed Program do not
exist.

Would such a handbook be a good idea?
Mr. BARR. It probably would be a good idea. I am not sure we

need that for Weed and Seed because right now, in most of the
cities, there are active community groups who want to improve
their life in their community.

There are organizations nationally that are in the business of
going out and helping to develop these community groups. I am
thinking of, for example, like the Southern Christian Leadership
Conference with their Wings of Hope, which relies heavily on black
churches, and other similar groups are heavily involved nationally
in going about and developing the community organizations and in-
frastructure that is necessary.

In fact, we are working very closely with those national organiza-
tions. In fact, in seven of our current Weed and Seed cities, we
have a working partnership with the Southern Christian Leader-
ship Conference Wings of Hope Program because it is so involved
in the community.

Mr. COUGHLIN. And finally, obviously the Weed and Seed Pro.
gram, under the leadership of the Department of Justice, involves
coordination among various different departments, particularly in
the Seed part of the effort.

How comfortable are you with the level of cooperation that has
been obtained between the various departments that administer all
of these programs under the leadership of the Department of Jus-
tice?

Mr. BARR. I am very comfortable with it now. People are pitch-
ing in, and I hope it is not just the spirit of the post-L.A. period,
but right now people are very enthusiastic about it, and I do not
think it is going to pose a problem at the Federal level.

It also requires a lot of coordination and team work at the local
level. It is a full-time job keeping people moving together, but so
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far people in the demonstration projects have been very enthusias-
tic about it.

Mr. COUGHLIN. Thank you, Mr. Chairman.
Mr. RANGEL. Thank you.
Mr. Mfume.
Mr. MFUME. Mr. Attorney General, Baltimore is not one of the

16 cities that were listed as demonstration cities, and as the chair-
man said, I am sure there will be some clarity and some crystalliz-
ing, at least, of the criteria that will be used for future selections.

But there are a couple of things I do want to say about what we
are doing there, some of which you and I spoke privately about ear-
lier, and they go to the core, I think, of the things that you have
explained as the process under which Weed and Seed were to
occur.

We have a unified law enforcement effort working with commu-
nity groups to identify gangs or other problem areas or specific in-
dividuals, if necessary. We have installed community policing
against the doubts of many people and against some resistance, I
should say, on both sides, but it is starting to work, and it is work-
ing very, very well there, and we have been able to leverage local
and State efforts, as well as private sector efforts, to bring about a
sense of change.

The Nehemiah Project, which now has 300 units of housing not
scattered, but in one community, which has revitalized the entire
community, where crime has gone down and a great deal of pride
has been on the rise, as well as the efforts of the BUILD organiza-
tion, Baltimore and United in Leadership Development, the
churches and some of the other civic groups.

We would like very much under this next round to be considered
because, quite frankly, we think that we have been out in the fore-
front in this, and it has been difficult. It is difficult to reinstill a
sense of pride in communities, but I go back to the statement you
made that was borrowed from the Mayor of Trenton. These com-
munities need help, but they are not helpless. They just need an
opportunity to do those sorts of things.

If we get to the point of fruition with regard to Weed and Seed, I
would certainly ask that you take that into consideration.

I need for you, Mr. Attorney General, if you would, to explain
the funding process as you see it because it is my understanding
that $220 million of the funding is being earmarked to come from
other programs, and I would like to get some sense of what other
programs the Administration has in mind in terms of diverting
funds, and if that is incorrect, pei haps you can correct it.

Mr. BARR. OK. I think it is probably fair to say that the Weed
and Seed Program is a mechanism for applying resources. First we
have the law enforcement resources, and as I said, that is $30 mil-
lion, and I think most of that is so-called new money. That is new
appropriations we are seeking.

The Seed money is really earmarking money. It is not taking
money out of a program and shifting it to another program. It is
earmarking a percentage of other programs, whether it be 1, 2, or 3
percent of grant money, for example, and it requires that that
money be applied through the Weed and Seed mechanism.



To give you some examples, for instance, the Job Training Part-
nership Act money. That would be $28 million of that fund. An-
other example would be the Job Corps, at $50 million. Head Start
would be $54 million.

Those are Pxamples. I could go through the whole list if you
would like.

Mr. MFUME. Is that cooperation? I mean I understand this is a
presidential policy, and I would assume that there have been Cabi-
net meetings where representatives of secretaries of other agencies
may have expressed some concern or some support, for that
matter.

But is it fair to assume that there is a genuine consensus within
the entire administration that these transfers will occur and that
they can occur without damaging the existing efforts of the agen-
cies?

Mr. BARR. Yes. In fact, we have already set up a deputies' com-
mittee meeting with the deputies of all the agencies to meet regu-
larly on Weed and Seed to be sure that it is being implemented;
and there is consensus that this is the proper way to go.

Now, one of the things we would like to have legislation for is to
permit some kind of waiver mechanism because some of the ground
rules for some of these programs are so-over the years they have
grown up with so much red tape that sometimes in order to get
some money into a particular neighborhood, there just does not
seem to be a way to get there from here unless we have some kind
of waiver authority.

So we would like a little bit more flexibility, but the statute that
we have proposed would make it clear that we cannot use that
waiver to defeat the purpose of the program or to do something
that would not be safe.

So we do need a little bit more flexibility under the law to make
it work as efficiently as we would like to make it work, but right
now the agencies are committed to using this money to help on the
Weed and Seed approach, and the more that I think the other Cab-
inet secretaries have been out on the road and have seen some of
these sites, they come back very enthusiastic about it.

Mr. MFUME. Has the Administration, at least to the best of your
knowledge, made plans for introduction of the legislation?

I do not know how dependent the transfer is on the legislation or
whether or not it is a significant enough amount for them to wait
any longer. Has a bill been sent up?

Mr. BARR. I think we have sent up a bill, and we are talking
with members of Congress about introducing it.

There are two ways that we could go here. This could be done
through appropriations, which has some advantage of not requiring
sequential referral or referral to a broad number of authorizing
committees.

On the other hand, there could be authorization legislation, as
well.

Mr. MFUME. Mr. Attorney General, my time is just about up. Let
me ask one final thing if I might that is an aside to all of this, and
that is that after the tragedy in Los Angeles, many of us wrote you
and wrote the President asking at least for some consideration as



to whether or not there was the potential that civil rights viola-
tions had occurred.

And we recognize that what you have to do will take some time,
but you must recognize also that for some of us there is a great
deal of pressure and concern coming from the people we represent
as to whether or not their Justice Department is, in fact, moving
with dispatch in this area.

Is there anything you could tell myself or members of this com-
mittee or the American public, for that matter, to assure them that
you are moving towards some sort of conclusion with regard to
your own review of the case?

Mr. BARR. Yes. There are two things I would like to say in re-
sponse to that. First is to take the opportunity to sort of lay out the
chronology, and I am glad you have given me the opportunity to do
it because I think there may be a perception that the Justice De-
partment was prodded into this or only took this step because of
the riots.

This Federal investigation was started at the time of the Rodney
King incident. As we do in all of these cases and have done for dec-
ades, when we think that the State in good faith, as this prosecu-
tor, the District Attorney, was coming in to handle the case and
was going to bring it to trial, we hold our case in abeyance until
the completion of the State proceeding. That is our normal policy.

But here, in fact, there was another compelling reason to do
that, which is there was a California statute which would have
meant that if the Federal Government had gone first, we could
have blocked any further State action. So by sequencing it as we
have with the State going first, it kept the potential of the Federal
Government going second so that there will be two investigations
and potential proceedings.

Within an hour of that verdict, we were moving to reactivate our
investigation and directed prosecutors to go out to California to
press ahead. There were statements issued in L.A. and from Wash-
ington that afternoon, after the verdict, that this is not the end of
the process. We are moving on our case.

Unfortunately, with all of the news of the riots, that did not get
out into the public consciousness. So the first point I want to make
is we were not prodded into this. We were on this case from the
beginning and intended to pursue it as we have.

We have sent out top prosecutors. I think one of the most sea-
soned, highly regarded prosecutors in the Civil Rights Division is
heading the case, and in fact, I saw that some civil rights groups
had put out a press release applauding his role in it because of
their experience with this particular individual, and we have all of
the investigative resources we need.

The timing of this is dictated by the professional requirements of
the team that is doing it. No one would like more than me to ex-
plain in detail why time might be necessary, but as I have said
over the last few days, whatever time is being taken is essential so
that if a case is brought, it is a winnable case because I think
people want to make sure that if we go ahead with this, the Feder-
al Government is going to win the case.



So we have to put in the time now because we have the tools, the
grand jury, and so forth to fully develop the information. I wish I
could be more specific, but----

Mr. MFUME. Oh, no, I know that you cannot. I am glad that you
are at least on the record with that. Again, my time has expired.
So I want to thank you for your appearance here and go back to
something that was said earlier, and that is that I think you will
find that you have the full support of this committee, Republican
and Democrat, as it relates not only to this Weed and Seed Pro-
gram, but to your general approach and the enthusiasm and the
sincerity that you bring to your job.

Mr. Chairman, I know I have overstepped my time. So I will con-
clude. Thank you.

Thank you, Mr. Attorney General.
Mr. BARR. Thank ou.
Mr. RANGEL. Mr. Sensenbrenner.
Mr. SENSENBRENNER. Thank you very much, Mr. Chairman. First

of all, I would like to add my words of praise and of welcome to
you, Mr. Attorney General. Three previous members of the com-
mittee who have asked you questions all represent urban areas,
and urban area problems are, indeed, pressing. We saw a demon-
stration of that tragedy on television when the Los Angeles riots
occurred.

However, let me strongly urge you not to forget the suburban
and ex-urban areas because the problems of drugs and the prob-
lems of gangs are there, as well. It seems to me, if there is a con-
centration of Federal effort in the urban areas only, we are just
going to see the criminals move out into the suburban areas. Then
we are going to have a problem that has spread and one that is
going to be even more difficult to get under control.

I would just like to say that Mayville, Wisconsin, which is in the
district I represent, has had numerous published reports of gang
activity. This is a small town of about 6,000 population 50 miles
northwest of Milwaukee. Gang activity, drug peddling, and the
crime that goes with it simply is not only in the central city V.reas.
It is all over the place, and as a national government, I think we
are going to have to address that problem wherever it occurs.

Now, having said that and given my sermon, let me ask you one
specific question. Last year I spent quite a bit of time as the rank-
ing Republican member on the Crime Subcommittee of the House
Judiciary Committee, putting together what ended up being the
Democratic Crime Bill. While I did not support most of those initia-
tives, there was one initiative I thought was a good one, and that
was some seed money relative to putting cops on the beat.

Because it seems to me there has been an alienation between the
law abiding public and the police force as a result of changes in
actual street crime policing; where the cops have gone from walk-
ing the beat to being in the squad car, and the only time citizens
really have an opportunity to deal with the police is when they
have to make a 911 emergency call.

Police-community relations with the vast majority of the public,
whether it is in the city area or suburban area, would be improved
with face-to-face dealings with the police as the police are working,



and not in an emergency situation when a crime has occurred or
there is a medical emergency or a fire or something like that.

Let me ask you what the Department is doing along that line be-
cause I think that is a way of preventing gangs and the drug push-
ing and the crime that goes with them from expanding out of the
areas where it is now into other areas which so far have escaped
this scourge.

Mr. BARR. We are approaching it two ways currently. We have
given grant money from the Office of Justice Programs specifically
to assist community policing programs in various cities or towns to
get underway and serve as demonstration sites so that we can pro-
mote the idea of community policing nationally. So those have been
direct grants, and I cannot give you the exact amount. It is about
$20 million in grants over the last two years I am told.

Then the other way is through Weed and Seed, where a high per-
centage of the Weed money goes to promoting community policing.

I think part of the solution also has to be the city leadership, the
local leadership recognizing that we do need investment in public
safety and community policing does not come cheap. We need to
have these people out in the communities.

Mr. SENSENBRENNER. Community policing is a very nebulous
term. My question was about a specific program to get the cops out
of the squad car and onto the streets.

Mr. BARR. That is what we do.
Mr. SENSENBRENNER. You know, and I know that there are all

kinds of ways to use community policing, such as getting the police
involved in things like Boys and Girls Clubs, which I support in
concept. But, you know, Mr. Attorney General, the bottom line, in
terms of this phase of how to make our neighborhoods safer is to
give people an opportunity to interface with the police when they
do not need them.

Getting the police out of the squad car and walking up and down
the street, I think, will give the police a heck of a lot more infor-
mation on what is going on in the neighborhood and perhaps be
able to get some illegal activity nipped in the bud rather than
simply having them sit in the squad car listening to the radio and
then turning on the blue lights when there is a 911 call and ap-
pearing on the spot.

Thank you very much for being here.
Mr. BARR. Thank you.
Mr. RANGEL. Mr. Inhofe.
Mr. INHOFE. I have no questions.
Mr. RANGEL. Mr. Ramstad.
Mr. RAMSTAD. Mr. Chairman, just one question to which Mr. Sen-

senbrenner opened the door in terms of talking about the crime
bill. I know this hearing is not about the crime bill.

But nonetheless, will there be an effort on the part of the Ad-
ministration to come up here and talk to the Democratic leader-
ship, Republican leadership and try to get at least the consensus
elements, including the Weed and Seed Program, from the crime
bill and put together a bipartisan crime bill before the end of the
year?

Mr. BARR. The answer is yes, but I do not think Weed and Seed
has to be part of the crime bill. It is not now, and I think we can



move on Weed and Seed separately, but we would like to see a
crime bill and would like to talk further about whether we can get
some kind of agreement on a crime bill that everyone can go for-
ward with, and I am willing to do that.

Mr. RAMSTAD. Certainly, and Mr. F!3nsenbrenner underscored the
community policing element of that crime bill, and there are other
good elements. I happen to be one of only six or seven members of
this side of the aisle who supported the crime bill because I
thought there was more good in it than bad, and I certainly don't
want to open the door today to a debate on habeas or the exclusion-
ary rule or the Fourth Amendment.

but nonetheless, I really believe, again, we have to put politics as
usual aside and come up with a reasonable, responsible crime bill,
and so I encourage your efforts in that regard, Mr. Attorney Gener-
al.

Mr. BARR. Thank you, but let me just use that comment as an
opportunity to point out that the crime bill has a substantial
amount of money authorized in it, but of course, the key is getting
the money appropriated.

And just as some people are concerned about whether certain
social programs are stealing money from other social programs, the
way things looked for the law enforcement budget last year and
now they way they look this year is very bleak.

Last year we were hurt on appropriations. The President's
budget request was substantially reduced. So we basically had very
little growth in our law enforcement, and so a lot of programs we
wanted, such as in the rural areas, we have not been able to do.

Now, this year the budget situation is such that we are very con-
cerned about our appropriations for law enforcement. I just -want
to take this opportunity to ask members of the committee to take a
look at that and support the President's budget for law enforce-
ment because these are the resources we need to get out there
working with State and local law enforcement to do a better job.

If we have two flat years in a row, we are really going to be hurt-
ing.

Mr. RAMSTAD. And just as a final comment to that, I think the
fact that all 13 major law enforcement associations, cops who work
in the real world of crack houses and who deal with these problems
every day of their lives, support those elements to which you speak.

So I believe it is essential that we get together and address that
crime bill.

Mr. BARR. Thank you.
Mr. RANGEL. Mr. Guarini.
Mr. GUARINI. Thank you, Mr. Chairman.
Mr. Barr, on the law enforcement side, you as the Attorney Gen-

eral's Office alone are getting $93 million more in the President's
budget than the previous year.

Mr. BARR. This year?
Mr. GUARINI. That is right, and we are squeezing money to try to

find money for our inner cities. The new money is not $500 million.
It is only $280 million. $220 million was already money that was
going to the cities.

What we have is some programs that have been worked and
relied upon by local governments, like CDBG monies. We have a



request for a cut of $500 million; a cut for modernization of public
housing of $509 million. They cut $46 million from the Job Corps
and $28 million from the Job Training Partnership Act.

Those are all programs that are key for our State and monies
that would otherwise be appropriated for inner cities. So sometimes
I think we are cutting more money out than what we are granting.

The monies that we talked about for the programs of the 16
cities that were getting monies for 1992 for your pilot projects is
only the sum, as I understand, of $9 million.

Mr. BARR. Excuse me? For this year?
Mr. GUARINI. Only in the sum of $9 million.
Mr. BARR. I think it is $12 million.
Mr. GUARINI. All right. Let's say it is $12 million, but we are

talking about a nation of 250-some odd million people, and we are
talking about a very egregious situation where the national budget
is $1.4 trillion. So $12 million to address what has happened in Los
Angeles and the other cities around our country is not a very
strong response.

Now if we have monies that are not emergency appropriated, but
monies that go through our legislative process, for 1993 the Presi-
dent is proposing this $280 million of new monies or a total of $500
million for the inner cities where the problems are arising, but
that money does not happen until the budget is brought, which is
October 1st, and then there are programs and applications that
have to be applied for, which means that it will not be perhaps
until some time at the middle or the end of next year that all of
that paper work will have taken place, assuming the best of all
worlds, that the monies are appropriated.

So here we have a situation which is festering, and it is going to
take us from now until then, at least a year, before these inner
cities and communities receive the kind of money they need to
attend the problem that is very volatile.

I do not know if we can wait for the summers or wait for a year
for this to happen. I know the process of government is slow, but
by the same token we are in an emergency here, and I imagine the
President should ask for emergency monies.

We spend 70 percent of our money on law enforcement and pris-
ons and 30 percent on the demand side, which is hardly, hardly suf-
ficient. We need community policing, and it gets them out of the
cars.

I went to Hoboken, New Jersey, and saw that the police get into
the stores, into the houses of families, into the back yards. They
know everything about their place, about their beat.

They know also everything about the people on their beat. They
play basketball in school with the kids where the kids start relat-
ing to the police and they are not afraid of them.

Mr. BARR. That program is paid for with our money, Congress-
man. So I am not sure why you are assuming that tone with me. I
support that program.

Mr. GUARINI. No, I am saying community police is excellent, but
there is not enough money that is being appropriated for the kinds
of programs that are working.

Because when you talk about $9 million to $12 million, you are
not talking about much throughout an entire United States.



Mr. BARR. Well, let me respond to that, Congressman. Let's first
start with this year, 1992. We took Justice Department money that
otherwise would have gone to the U.S. Attorneys because we
thought this was a good idea and we wanted to get it up and run-
ning to cut down the lead time, precisely for the reasons you say.

So we have used our own resources anddiverted them away from
prosecutorial slots into these kinds of programs, and we used asset
forefeiture money.

I would have liked more money this year, but the appropriations
committee took out $751 million from the Department of Justice's
budget. Had we gotten what we asked for from Congress, I would
have had a lot more money to spend this year.

Mr. GUARINI. But to spend on prisons and law enforcement.
Mr. BARR. Partly to spend on prisons, but also to spend on this

kind of thing.
Mr. GUARINI. Because the answer is on the supply side. On a for-

feiture-
Mr. BARR. Can I-I mean you had a lot of questions in there. I

would like a chance to respond.
Mr. GUARINI. Certainly.
Mr. BARR. So in fiscal year 1992, I think the Department exer-

cised leadership in getting these programs up and running and
using the resources that we had, and we scraped around for every
dime we could find to help.

Now, the 70-30 figure you used, to be fair, is the allocation of the
drug budget money, the $12.7 billion on the drug budget. That is
not a fair breakdown, however, of the money that is put in on the
social side versus law enforcement.

Mr. GUARINI. That is right.
Mr. BARR. Law enforcement gets less than 1 percent of the

budget. So I do not think it is fair to talk about building prisons
and police and FBI agents as if this is a big drain on the budget.

Mr. GUARINI. No, but we do need that. I agree with that.
Mr. BARR. OK. Now, on the social side of-
Mr. GUARINI. I am just saying our priorities or our emphasis

may be wrong.
Mr. BARR. Well, on the social side of the ledger, right now Feder-

al spending has been going up on all of the means-tested programs,
not each single one, but for 78 means-tested programs, and since
1965, it has been going up steadily. It went up steadily in the
1980's, and they have gone up substantially under this administra-
tion.

In fact, the Federal share has gone up $134 billion to $197 billion
under President Bush, and when you add in the State and local
contribution, it is over $280 billion we are spending on means-
tested programs.

I am not saying we should not spend it, but I think we are spend-
ing a lot on the social side, and compared to what we're spending
on the law enforcement side, it dwarfs it. That is $3,100 per aver-
age paying taxpayer. That is a lot of money we are putting into
these programs.

Now, we can sit here all day and talk about how much of the
money is new money, how much is not new money. I have said
from the beginning that Weed and Seed is a philosophy and a



strategy about how to apply resources, and we can talk about what
the resources should be in Head Start. We can talk about what the
resources should be in Job Training, and those decisions are going
to be made, and I hope they are going to be negotiated between the
leadership and the White House and will come to some resolution.

What I am here to talk about is the need to take percentages of
those programs and apply them through this funding mechanism
so we get maximum return for them.

Mr. GuARINI. Well, let me just conclude by saying we do not
want high promises and false expectations because that will not re-
solve any problems that we have in our country, and it is a matter
of priority.

I do know that there is a difficulty which you have in trying to
make the monies spread out because we are in a budget crunch.
There is no question about that.

But, by the same token, it just seems to me that we have to get
money where it will do the best in time to be able to take care of
the emerging problems that exist.

Mr. RANGEL. Mr. Herger.
Mr. GUARIN. Thank you.
Mr. HERGER. Thank you very much. Mr. Chairman.
Mr. Attorney General, I want to thank you for being here and

for the emphasis that you are placing on this very serious problem
of drugs and the emphasis that President Bush is also placing on it.

We have heard from a number of representatives from urban
areas of our country and at least one from a suburban area. I rep-
resent a very rural area of Northern California, and I want to
make sure that you are aware that, unlike when I was growing up
in that area, the drug problem is no longer something that we
know about only what we hear and read about in the larger cities.

I can assure you that even our small, rural areas are experienc-
ing this drug problem. Obviously your emphasis, as you mentioned
earlier, particularly on the earlier stages of our Weed and Seed,
are going to be in the areas where the problems are the most dra-
matic, primarily in the big cities.

I just want to emphasize and would be interested in your com-
ments that we still need to maintain a program for all of our areas,
including our rural areas. I would be interested in your comments.

I also would like to mention a particular problem that we have
in about three or four different areas of rural Northern California
where we have communities of immigrants from Laos and Vietnam
that were placed there after the war. These are areas where really
there are very little job opportunities for them, and where this
drug problem has been a growing problem.

Again, I would be interested in your comments on what we are
doing specifically for the rural areas, as well as our fight in our
bigger cities.

Mr. BARR. Well, first, I agree that we have to have a national
program, and the point I made at the beginning about the inner
cities is we need the same standard of protection for everybody. All
American citizens are entitled to be free from fear of crime and
drugs.

So our enforcement program does cover rural areas, and we have
been seeking both last year and this year in our budget request to



expand our rural resources both through DEA joint task forces,
where we work with State and local in a joint task force and
through expanding FBI agents who are in either smaller cities or
rural areas to serve as the backbone for our counter-narcotics and
counter-gang efforts. That is why we need additional FBI and DEA
agents, primarily to expand our operations there.

Because you are right. Right now one of the dynamics that is
going on is the movement of gangs, drug trafficking organizations,
and the associated crime from the larger cities-it is still prevalent
in larger cities-but moving out into smaller cities and into rural
areas, and we will not have accomplished very much if we move it
from one place to another.

But that being said and recognizing the importance of keeping
up the pressure in the rural areas, I think it is important for
people in the suburbs and the rural areas to recognize that they
have a direct stake in what happens in the inner cities because still
where the gang problem is most prevalent, where the gangs are
moving out from, their home base is basically the larger cities, and
those are the hubs of drug trafficking.

So I think by effective law enforcement in the major cities,
American major cities, we can also have an impact beyond those
cities.

Mr. HERGER. I thank you very much, and again, I think it is im-
portant even though so much of our emphasis is on the larger
cities, that we not forget that as the pressure increasingly is ap-
plied to the big cities, we do have a number of these people moving
out.

Particularly in my area, we have a number of methamphetamine
labs in the mountain areas. We need to keep the pressure there as
well.

Again, I thank you very much for being here today.
Mr. RANGEL. Mr. Payne, Don Payne.
Mr. PAYNE. Thank you very much.
I was looking at some recent polls, and they indicate in the wake

of the Rodney King verdict, most Americans believe the criminal
justice system treats African-Americans and Hispanics more harsh-
ly than whites. Forty-one percent of those arrested on drug charges
were black, even though African-Americans comprise only 15 per-
cent of the drug abusing population.

Last year a San Jose Mercury survey of 700,000 found that at
every stage of pre-trial negotiations, whites were more successful
than non-whites. Of those with first felony offenses, one-third of
the whites had their charges reduced.

In New Jersey, we see that the number of juveniles that are
handed up to be tried as adults is overwhelmingly higher for black
youths who are tried as adults. We find that pre-trial intervention
is three to four times more available to white youths and first time
offenders than to African-Americans.

So in light of all of the information, do you and the President
have any kind of-first of all, do you agree that there may be a
color blind justice system, and, secondly, if you do, are there any
plans that the Justice Department may have in terms of a national
level effort to combat this situation?



Mr. BARR. I think that our criminal justice system is designed to
be fair and, in fact, is the fairset known to man; that it has built
into it numerous safeguards to protect against racial discrimina-
tion.

Now, when we talk about our criminal justice system, we are
talking about not only the Federal system and 50 State systems,
but we are also talking about how it operates in every county and
city in the country.

Think that there may well be people who have racial bias some-
where in the criminal justice system, and I cannot vouch for every
act taken in the entire American criminal justice system, but I
think as a system overall it is a fair system, and I am concerned
about the perception that it is not fair, but to the extent I have
reviewed the empirical studies, I think that the empirical studies
show that people are not treated differently, and to the extent that
there appear to be anomalies, they can be explained.

Now, there are some areas of the law where the law may have a
disparate impact in a sense. In other words, it is not that it is in-
tended that there is a discrimination present, but because of the
objective factors, it may have a disproportionate impact on minori-
ties.

For example, crack cocaine minimum mandatories. It takes a
very little bit of crack cocaine, I think, five grams for a 5-year man-
datory minimum, and I think there is no question that that has a
much greater impact on minority defendants than otherwise, and
therefore, a lot of minority defendants are put away under that
statute.

It is not that the statute or the process is discriminatory. It just
has that kind of impact.

Mr. RANGEL. Would the gentleman yield just on that because I
did not follow your response as well as I wish I had?

How do you explain the foreigners when they just take a look at
our system and see the overwhelming number of people in our
prison system on the local, State and Federal level who are minori-
ty black and Hispanic and out of proportion to their percentage in
our society?

And if they were to ask you why is this, do you give the same
answer that you gave to Mr. Payne?

Mr. BARR. Yes.
Mr. RANGEL. Mr. Payne.
Mr. PAYNE. So I could conclude that you do not believe the

survey, and you say that the system is fair and color blind and it is
the best known to man. I know you say that.

Mr. BARR. I think it is a fair system, and I think overall it is op-
erating. The empirical studies to me do not show that people are
treated differently because of race.

Mr. RANGEL. You do not mean that judges do not give more time
to blacks and that prosecutors do not encourage more plea bargain-
ing and the white population has more access to counsel?

Mr. BARR. The economic point is one that bears some scrutiny,
but the three studies-

Mr. RANGEL. I just stress that.
Mr. BARR. The three studies that the Justice Department has

done, DJS has done, does not indicate a disparity in sentencing. In



fact, I think the last study we did or one of the recent ones we have
done shows that after you account for prior criminal history, white
sentences are slightly longer than black sentences for the same of-
fense.

Mr. RANGEL. Well, I ask the gentleman to yield again. There was
a study that 40 percent of the kids in the District of Columbia were
in the criminal justice system, either arrested or in jail, and then
we have some statistic that one out of every four black males was
incarcerated youth.

And if you are saying that you do not see racism involved in
that, I would like to really take that up at another hearing, but I
just beg the forgiveness of the member for getting involved in this,
but I am really surprised at your response.

Mr. Payne.
Mr. PAYNE. Yes, I am a little stunned also. The whole question of

disparate impact, you know, we spent a year or two dealing with
that with the women's equity bill, which the President vetoed ini-
tially saying it was a quota bill, but then we were able to get it
passed, and the whole issue of disparate impact is a reality.

You say that other than the fact that there may simply be dis-
parate impact, therefore the conditions may have a disproportion-
ate impact on a segment of people in society just happens to be ir-
relevant. It is just something that we do not have direct control of.

Mr. BARR. I did not say that. I said that I think the empirical
studies have shown that some of the numerical disparities are ex-
plained by nondiscriminatory factors. For example, another one
that has been found to account for some of it is geography. A lot of
the laws in many States where there is a high proportion of minor-
ity population are stronger and have longer sentences than other
States.

So if you are looking at a universe of how many minorities are in
the system, they may be affected by the fact that there is a strong-
er law enforcement system, heavier penalties in areas where they
have a higher percentage of the population. That is another factor
that has come into play.

Now, I think we have to be constantly vigilant to ensure that the
system is operating for everybody as it is designed to, and I think
there are improvements that can be made at all levels of govern-
ment to continue to ensure that it is a fair system.

For example, one area is sentencing guidelines, to limit discre-
tion so that the sentencer, whether it be a jury or a judge or what-
ever, does not have complete discretion to punish one person who
commits a crime significantly more or less than another person
who commits the same crime.

That is something that we have done at the Federal level, and I
know a recent study in California shows that after sentencing
guidelines were adopted in California, the study concluded that
there was no disparity in sentencing.

We would like to see sentencing guidelines adopted by the States
because I think that is a step that can be taken to assure that dis-
criminatory bias does not enter into the criminal justice process.

Mr. PAYNE. How do you prove discrimination then? You know, I
read a similar study that showed that a typical African-American
college graduate making about $35,000 a year was turned down



more often than an eighth grade white graduate making $13,000 a
year for a credit loan, but they said exactly the same thing you
said, that it is just statistics, and you cannot determine a trend
from the fact that a $35,000 salaried employee who is black and a
college graduate gets turned down for a loan that an eighth grade
white male graduate can get.

But that is not conclusive, they said. It is just statistics. How do
you go about proving it? What is a system we could use?

Mr. BARR. Well, it seems to me there are two ways. One is either
programmatically by showing disparities and then to the extent
you can account for nondiscriminatory factors that come into play
so that you have a residue that you can arguably assign to discrim-
ination if it is otherwise unexplained. That is one way of doing it,
which has been done.

And the other way is to prove it in a particular case. What I am
saying is the studies that I have seen and other people who have
reviewed all of the studies have concluded that there are nondis-
criminatory explanations for the overall numerical disparities
yielded by the entire system.

But as I said, we are dealing with a lot of different criminal jus-
tice systems, and I am not saying that there is not bias among
people involved in the system or in particular cases.

Mr. PAYNE. My time has expired. I did want to ask some ques-
tions about the administration, about dysfunctional families, and
Vice President Quayle, who was in California last night talking
about how the breakdown of the black family is one of the major
factors for the criminals in that community.

But I do not have time to.
Mr. RANGEL. Well, the record will remain open, and I am certain

that the Attorney General will agree to accept questions to respond
to.

Following the hearing, Mr. Payne submitted questions to the Attorney General,
Mr. Barr. A reply was never received.

If these materials are received, they will be kept in the files of the select commit-
tee.

Mr. PAYNE. Thank you.
Mr. RANGEL. Mr. Oxley.
Mr. OXLEY. Thank you, Mr. Chairman.
Welcome, Mr. Attorney General. Just to follow up on the ques-

tions that the gentleman just asked, and if the statistics are correct
that the chairman quoted regarding the District of Columbia and a
rather high percentage of black male, who have been in the crimi-
nal justice system and have served time; it is also true, is it not,
that the District being majority black, that at least a good portion
of the judges and the juries are black? Am I correct on that?

Mr. RANGEL. I would assume the juries. I am not that certain
about the judges.

Mr. BARR. I believe the juries are, and I do not know what the
breakdown of the judges are.

Mr. OXLEY. Well, my point being-and the Vice President, as a
matter of fact, referred to this yesterday-that blacks are more
likely to be victims of crime by black perpetrators.

Mr. BARR. Eighty-four percent of the crime perpetrated against
blacks is by black perpetrators.



Mr. OXLEY. So we could see why perhaps a black jury or a black
majority jury and a black judge may very well feel compelled to
mete out a rather strong sentence under those circumstances.

I did not want to dwell on that, but I did want to bring that up.
Let me ask you, Mr. Attorney General, on the question of recidi-

vism, and I know that the Justice Department has done some stud-
ies on it.

It seems to me that that program very well could fit into the
Weed part of the Weed and Seed Program; that is, that you could
make a point that since a relatively small percentage of people are
committing the majority of the crimes, that these are the people to
go after.

Has the Department looked at melding to some extent the recidi-
vist program with the Weed part of Weed and Seed?

Mr. BARR. Yes. The basic thrust of our program is to use the Fed-
eral system against the most chronic, the most violent, the worst
actors to incapacitate them because we do believe that a dispropor-
tionate amount of crime is committed by those habitual, chronic of-
fenders.

We just had a prison summit here in Washington of the correc-
tional people from around the country, and I was stressing the
point that prison space is very expensive. It costs $53,000 to build a
prison bed, and it costs an average of $21,000 a year to keep some-
one in prison So that is a lot of money, and we have to use it as a
resource, a valuable resource, and the people who we put in prison
should be people who are really feel should be there to protect the
community, the worst actors, the chronic violent offenders, and we
should not just be using prison space for people who really do not
pose an ongoing threat to the community, generally speaking.

Now, I mean we do need space for white collar offenders because
it is a good deter ent and things like that, but generally we are in-
terested through using our firearms statutes, like Trigger Lock
Program and other programs, to go after the worst chronic offend-
ers.

Mr. OXLEY. All of us were stunned when the 13-year-old boy was
killed just recently in the District, an honor student, going from his
grandmother's church back home. The automobile he was riding in
got caught in a crossfire.

It occurred to me when I first heard it on television that if they
apprehended the assailants, that at least one of them would be on
parole. At least one of them, in fact, was on parole. One of them, I
think, was on some kind of a probation.

The point being obviously that we pay a very, very heavy price
for overcrowded prisons. Many times it seems to me the courts
almost have to put people on parole or probation because of the
failure of the system to accommodate the number of prisoners, and
then those people are out committing crimes and killing 13-year-old
boys who have been a credit to their community. It really tears
your heart out, and it just is a vicious cycle that is difficult to
break.

Any emphasis on that recidivist offender certainly would pay
dividends for us in the future, coupled with, I think, the ability, sad
as it may be, to build more jail facilities.



In Ohio, for example, we are currently under a program under
Governor Voinovich to build new facilities, two of which will be in
my congressional district, that are very necessary. But it is sad
that they are necessary.

Let me just ask Mr. Barr one other question, if I may, Mr. Chair-
man. That is, there has been some recent publicity about the sei-
zure laws. I think USA Today happened to do a rather extensive
story, fairly negative, about the seizure la1;w and it has been
chronicled, I think, on "60 Minutes" and some other programs.

There have obviously been some abuses in the Federal seizure
laws, but at the same time I think it is important to recognize how
valuable the seizure laws can be. Would you care to comment-I
am sure you have seen the reports.

Mr. BARR. Yes.
Mr. OXLEY. And also from your perspective how effective the pro-

gram has been.
Mr. BARR. I think the seizure laws are a critical law enforcement

tool that are sort of a double-barreled weapon. On the one hand,
you take away the profits and the instrumentalities from the crimi-
nals. You take the profit out of crime, punish the crime and the
criminal by that method, and then you take it and you reinvest it
in law enforcement, and you step up our law enforcement program.

A lot of our Federal prison facilities were funded through asset
forfeiture money. It is basically the criminal paying for their own
prison cell, and so I think that that is a critical program.

It is important that the money be used to supplement and aug-
ment law enforcement. There have been some cases that have been
pointed to as abuses. I know there have been a couple of articles
recently, and I am not yet familiar with the facts that are pointed
to in those articles.

But generally, as we follow them up I think we have been able to
defend most of those cases, and we are obviously intent on making
it a fair system. So we are constantly reviewing it and trying to
correct any shortfalls in the program.

But it might be useful for me to point out here because we are
focusing mainly on Weed and Seed, we have modified the asset-in
the past we would only let these seized assets go to pure law en-
forcement, to police cruisers or things like that. We have now
modified the rules, and as part of the Weed and Seed Program,
these seized assets can be used for the programs, including the
youth programs and other kinds of programs in the Weed and Seed
area.

So we can take, for example, a crack house and seize it and re-
furbish it and turn it over to the community for productive use.

Mr. OXLEY. You can do that under existing statutes obviously.
Mr. BARR. Yes. We were able to do that administratively. It has

to have a sponsoring law enforcement agency. Law enforcement
agencies support this move because there is a close nexus with
what we are trying to do.

Mr. OXLEY. Thank you. Thank you, Mr. Attorney General.
Mr. RANGEL. Mr. Attorney General, I hope at some later time we

might explore Mr. Payne's questions and also the thinking of me
and other minorities that black males, adults as well as youth, are
targeted; that in black communities you find more round-up of



black youth; that access to adequate legal services are unavailable,
and plea bargaining. A lot of people have to decide whether they
are going to plead guilty or innocent as opposed to getting the ire
of the judge in going through a long, delayed trial.

There are a lot of cases where racism in the United States is not
cut off when you enter the criminal justice system, and I know that
once you visit my district, as you are scheduled to, that you will be
able to talk with law enforcement officers, judges, social workers,
and you would find that it is in the justice system, and to a large
extent it is reflected in the number of people incarcerated.

But the Seed part that we were lauding you about deals with
how you can afford to have people, regardless of their color, avoid
coming into contact with the system, and that is the part that I, as
well as Mr. Coughlin, want to concentrate on.

Now, you had mentioned the possibility of bringing your bill up,
going directly to the appropriations committee, and trying to avoid
the problems of getting waivers from the standing legislative com-
mittees. I hope you answer that, but before you do, I had thought
that your package was going to be a part of a larger urban emer-
gency package that the President was going to present to us.

Mr. BARR. I think they are discussing now how this is going to be
done, whether it is going to be one package or an-agreement that
five or six or seven bills move along together as part of an overall
agreement. I am not sure that there has been a decision on that.

Mr. RANGEL. Well, let me just give you my political advice that
when the President presents an urban package in view of what has
happened in Los Angeles and tells Democrats and Republicans that
it is urgent that this package and not some new entitlement pack-
age or broader package, but this package be delivered to the cities
as soon as possible, I think that many of your concerns would be
taken care of as the leadership and the chairman recognize that we
do not have time to exercise all of the prerogatives that we normal-
ly do with which legislation they can just have the committees
work their will.

If, indeed, enterprise zones stands on its own and Weed and Seed
stands on its own and goes through the process, God knows I do not
know whether this would be an adequate response to what hap-
pened on the West Coast, and I hope when you go into these meet-
ings with the President's cabinet, you might share these views,
that we hope we get a presidential package which includes certain-
ly as one of the anchors the Weed and Seed Program.

And I hope I could tell Mr. Guarini, too, that I do not see Weed
and Seed being a response to urban problems. I see it being a
factor, one of the programs that can be put together to try to ad-
dress the inequities of the past, and that is why I wish this was
coming from the Secretary of Education, the Secretary of Labor,
the Secretary of Health and Human Services, Mr. Martinez or
whomever, but I do not see or hear from them, and that is why you
are getting more than your share of the compliments in terms of
addressing this problem. [Laughter.]

Mr. Coughlin.
Mr. BARR. Actually, could I just make a comment? The first

point you made about the concerns over discrimination in this
system, obviously I feel strongly, very strongly, that there has to be



one standard of justice. There are things we can do to improve the
system. We have to be vigilant about it, and I recognize the reality
that many in the minority communities feel the system does not
work for them and is discriminatory.

But I also think we should do everything we can to deal with
that. At the same time I think you would agree that the big picture
is that the law enforcement system should be the friend of, the ally
of, not the enemy of the inner city because the victims of crime are
predominantly disproportionately minorities in the inner city.

Mr. RANGEL. There is no question.
Mr. BARR. And they want that protection. They want the police

there.
Mr. RANGEL. But putting everyone in jail is not necessarily the

best answer to society, to take a young person and give them a
mandatory sentence, and to start then the breeding of a career
criminal.

Mr. BARR. And that goes to the second point, which is I think, we
have to attack it from both directions. We do need strong law en-
forcement. We have the obligation, as I was saying to Congressman
Oxley, that we have to really make careful decisions about who be-
longs where in the system, but we need a strong law enforcement
system.

But also the long-term approach has to be to stop people flowing
into the system, turning the spigot off, so to speak, and that is
where these programs come into play.

Mr. RANGEL. As well as what you do with them when they do get
into the system. There is an alternative to the $60,000 a year
system we have in the State of New York. They are keeping them
behind bars doing exercises, lifting weights and watching TV.

Mr. Coughlin.
Mr. COUGHLIN. Thank you, Mr. Chairman.
As I understand it, the Administration has not decided whether

to sub-nit your Weed and Seed legislation involving the waivers
and so forth independently or as part of another package or both?

Mr. BARR. I think it will be submitted independently. It is part of
the President's package. The President has identified six things he
would like. The leadership has some additional things, and there
are discussions about whether we can come to an agreement on the
package.

As far as the mechanics are concerned-
Mr. COUGHLIN. We just want to be helpful on the package.
Mr. BARR. Right, and the President wants Weed and Seed as part

of that package, and so far I have not heard anybody in the leader-
ship dispute that. My impression is that there is broad support for
this kind of approach, and maybe there is fine tuning here and
there, but I think the concept is generally supported.

As far as the mechanics of whether it is authorization or appro-
priation or part of one bill or many bills, all we can say is or at
least all I can say is, we just would like to see it get done as quick-
ly as possible, whatever it takes to get it through.

Mr. COUGHLIN. I have one further question that I had wanted to
ask earlier but ran out of time. In many parts of the nation, gangs
have become the principal organizations that are coordinating and



conducting the drug trade and are responsible for a good deal of
the violence.

In fact, there have been reports that a great deal of the violence
in Los Angeles was a result of gang activity in that city.

What is the Federal Government's strategy to combat gangs?
This is a fairly specialized thing, and I guess there is a lot of State
and local responsibility. However, we do have a Federal responsi-
bility, as well, in looking at gangs, particularly because they can
move across lines and jurisdictional boundai ies.

Mr. BARR. I think our approach on gangs has to reflect the over-
all two-front strategy that I just suggested to the chairman. On the
one hand, we have to have strong enforcement against the violent
criminals who are out there on the street victimizing people, and,
on the other hand, we have to deal with the problem of why kids
are going into gangs in the first place.

On the enforcement side, the Federal Government is working
with the Violent Traffickers Program that you mentioned, Con-
gressman, was very successful in Philadelphia. We worked closely
with the Chief of Police there, Willie Williams, who is now going to
L.A., and the District Attorney there, on going after the hard core
gang leaders and the real criminal element.

We have taken that program essentially nationwide. What we do
is work with State and local Government and use our Rico statutes
and other statutes to go after the core gang members.

On the social side of the ledger, I think there are a lot of factors
that contribute to gangs. I am not an expert in this area, but I
think the breakdown of the family is not confined to the inner
cities. It is a nationwide problem we have. The breakdown of the
family is part of it. The lack of opportunity is part of it. The feeling
of being out of the mainstream and the emergence of sort of' a
counter-culture in a sense where the establishment is viewed as the
enemy, and one gains self-esteem and approval by participating in
these kinds of activities.

Self-protection is part of it. In Los Angeles, there are a lot of'
gang members, but some of those gang members are there because
everyone in the community is a member of the gang, and if' you are
not a member of the gang, you are not going to get any protection
on the street.

So I think what the Federal Government has to do is work with
State and local officials and the community itself and institutions
that have moral influence, like the churches, to develop programs
and to continue the programs that are successful now and develop
new programs to deal particularly with the youth in providing op-
portunity and an environment which does not divert people or
channel people into these gangs. So I think that is the second half'
of the equation.

Mr. COUGHLIN. Thank you, Mr. Attorney General.
I just want to say this testimony has been extraordinarily useful

and you have obviously put a great deal of thoughtful attention
into this whole problem. The nation is grateful for it.

Thank you, Mr. Chairman.
Mr. RANGEL. We know you have a time problem, but Mr. Hoch-

brueckner is with us, and he has a question before we adjourn.
Mr. HOCHBRUECKNER. Thank you, Mr. Chairman.



I do apologize for my tardy arrival, but we had an Armed Serv-
ices Committee meeting with a Governor making a presentation.

You may have asked this question earlier in my absence, but it
seems to me in looking, Mr. Barr, through your press release, I see
that, for example, New York is not a designated Weed and Seed
demonstration program, and I would assume that as indicated later
in the press release that to be eligible for the larger programs that
come after the pilot programs, you sort of have to be in the pilot
program.

I was just wondering why New York City, for example, is not in-
cluded or Baltimore and some of the other cities.

Mr. BARR. No, you do not have to be in a pilot program to be
eligible for the 1993. The pilot programs will continue in 1993, but
it is our intention to expand it as much as we can to other cities.
So cities like New York, Baltimore, in both cities I am familiar
with the law enforcement community there and some of the other
things that are going on. Florida cities, certainly Miami are cities
that are prime candidates for this.

Mr. HOCHBRUECKNER. Is there any particular reason why New
York was not included in the pilot program? It just seems like such
an obvious omission.

Mr. BARR. I do not know all of the details, except I think we had
$1.1 million in HIDTA money that we broke loose from HIDTA for
a Weed and Seed Program there.

Is that right? So I think we are using some of the HIDTA money
to get a Weed and Seed Program underway in New York.

Mr. HOCHBRUECKNER. I see. So it is really being done. It is just
not officially thought of as a Weed and Seed official program.

Mr. BARR. It is a Weed and Seed type program that we are fund-
ing through HIDTA, but New York is a place that can use as much
Weed and Seed Programs as we can get going there.

Mr. HOCHBRUECKNER. Thank you very much.
Thank you, Mr. Chairman.
Mr. RANGEL. I know I told you that we were going to adjourn,

but we have just seen the arrival of one of our most outstanding
members of the committee and, indeed, of the Congress, Mr. Ben
Gilman, and I may ask whether at this point he would like to in-
quire.

Mr. GILMAN. Mr. Chairman, just having arrived, I regretted I
had a mark-up in another committee. I will waive my opportunity
at this time.

Mr. RANGEL. Well, the Attorney General has graciously agreed
to accept questions in writing.

Mr. GILMAN. I am pleased that the Attorney General is before
the committee, and I assume, Mr. Chairman, that you have exhaus-
tively reviewed some of the problems confronting our nation.

Mr. MFUME. Mr. Attorney General, the morning is late, I will be
brief. I have an observation and a question, and I will put it to you
in the form of a fast ball, not a curve.

In the past 10 years our Nation has doubled the number of
people in prisons. We are executing more people now than we ever
have in recent memory. We have dramatically increased mandato-
ry sentences throughout the country. We have increased spending
ten times in drug-related law enforcement, and we have given law



enforcement agencies in some respects extraordinary power to seize
assets of drug suspects.

Yet last week we were all troubled that the Administration re-
ported another significant increase in illegal drug use. Last month
it also reported a major increase in violent crimes, especially in
small towns and small cities.

Aside from the Vice President's characterization of Murphy
Brown, which I think may have been over-reaching, it seems to me
that in any coordinated criminal acitivity or criminal enforcement
approach, we have got to look at values. We have got to look at the
level of self-esteem in the communities that we are trying to bring
some justice to.

We also have to look at the self-worth or the absence thereof
that many people feel in this country that lead them to do all sorts
of things. I just wanted to ask in conclusion as the Nation's chief
law enforcement officer whether or not you see any messages in
these numbers about effectiveness of the current policies that we
have, and if so, whether or not you see some indications as to
where we ought to change those and how quickly and how boldly,
perhaps, we ought to do that.

Mr. BARR. It is a good summing up question. Let me just start
though on the Dawn statistics which you referred to and then
move to the broader question.

On my reading of the Dawn statistics, in connection with all the
other statistics, I think what is happening is we are continuing to
see reduced use of drugs. Since 1985, I think, basically we have re-
duced the number of people using drugs by about half. That is
progress.

I think the number of people who are using drugs still are using
more drugs. So we are getting a harder core addict population. So
there is greater frequency by that group that is using drugs. That
is my reading of the Dawn statistics.

I think we have to keep up the work on the demand side. That is
ultimately where this war is going to be won. It has taken decades
to get into this situation, and it is going to take a long time to get
out, and progress will be slower as we are dealing with the harder
and harder core of the addict populaiton on the demand side.

The broader question, I think, really deals with what I have been
talking about or trying to talk about for the last six months, which
is we have had a debate in this country for as long as I can remem-
ber, which I think is a false debate. It is the debate between tough
law enforcement on crime and let's deal with the root causes.

The tendency for people perhaps-I know so-called conservatives
are criticized for putting overemphasis on crime suppression and
devaluing programs that deal with root causes, but I think it is also
fair to say that many people who push root causes programs maybe
devalue tough law enforcement, and I think it is a false debate.

I think we need both hand in hand, and I think now it is impor-
tant to keep up tough law enforcement because I think crime is un-
dercutting the root causes and solutions that we are trying to put
into place.

So I think we should stop the debate and stop, you know, point-
ing at things on the other side of the equation and saying that is
really not that important or your approaches have failed.



I do not think law enforcement has failed. I think we have to
continue tough law enforcement. I think the crime rate is going up
somewhat. It is still lower than it was in 1980 and 1981. So in a
sense, the 1980's compared to the 1960's and 1970's have been a
period of relative plateau.

The issue really is where would it be today if we had not taken
some of the tough steps we took in the 1980's on the drug war and
on violent crime, and I think if we had not done what we did, we
would have more victims and more crime than we have today, and
that is the issue.

So I think we have to proceed on the law enforcement front. We
have to hold people accountable. We have to protect the society by
putting violent predators in prison, and we have to pursue the
most effective programs in an integrated and coherent way on the
social side, working as a partner with law enforcement and stop
what I think has been a false debate and move together to solve
the problem in the broadest possible coalition for doing that.

That is my reaction.
Mr. MFUME. Thank you very much. Thank you, Mr. Chairman.
Mr. RANGEL. If there are no further questions, the meeting is

then adjourned.
Let me once again extend the invitation to you to work with me

and other members of this committee outside of our hearing proc-
ess, and I do hope that Weed and Seed is a part of the package be-
cause the package is going to need the engines of Weed and Seed
and enterprise zone to move, and I would hate to see these pro-
grams standing on their own feet, as strong as they are.

It has to go through the regular legislative process, which is cum-
bersome, but thank you for your presentation. I look forward to
working with you.

Mr. BARR. Thank you. Thank you, Mr. Chairman and Mr. Cough-
fin and members of the committee.

[Whereupon, at 11:50 a.m., the select committee was adjourned,
subject to the call of the chair.]
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Mr. Chairman, Members of the Select Committee, I am pleased

to have this opportunity to discuss Operation Weed and Seed, the

Administration's new initiative to combat violent crime and drug

trafficking in targeted neighborhoods and to revitalize these

areas with social services and economic opportunities.

Weed and Seed is a community-based, comprehensive, multi-

agency approach to combatting violent crime, drug use and gang

activity in high-crime neighborhoods. The goal of this strategy

is to "weed out" crime from targeted neighborhoods and then to

"seed" the targeted sites with a wide range of crime and drug

prevention programs and human service agency resources to prevent

crime from reoccurring.

The ultimate objective is to maximize coordination and

involve the entire community in this effort to revitalize crime-

ridden neighborhoods. If we are to reclaim America's communities

from the terror of violent crime, we must work together on every

level of government and with the private sector. Law enforcement

alone cannot solve these problems. The coordination of law

enforcement And social programs is essential to the

revitalization of these communities, and they must work together,

mutually reinforcing one another. Law enforcement is not a

substitute for social programs, and social programs cannot be

pursued instead of -- or at the expense of -- aggressive law

enforcement policies. No social program or community activity

can flourish in an atmosphere poisoned by violent crime and drug

abuse.
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Elements of Weed and Seed Strategy

The Weed and Seed strategy involves four basic elements:

1. Law Enforcement: Eliminating Crime and Violence.

Building on a partnership among State, local and Federal law

enforcement agencies, this element focuses on enforcement,

adjudication, prosecution, and offender management activities

designed to target, apprehend and incapacitate violent street

criminals and criminal organizations that terrorize neighborhoods

and account for a disproportionate percentage of criminal

activity.

Criminals will be prosecuted under Federal law when

possible. Programs such as the Department of Justice's Project

Triggerlock target violent armed offenders for prosecution in

Federal court to take advantage of tough Federal firearms laws.

Between April 1991 and February 1992, Project Triggerlock

resulted in approximately 4,500 cases charged and had a 91

percent conviction rate.

Other activities will focus on special cooperative

enforcement operations such as repeat or violent offenders,

intensified narcotics investigations, targeted prosecutions,

victim/witness protection and services, and the elimination of

narcotics trafficking organizations operating in targeted areas.

Again, it must be emphasized that central to this element is a

cooperative partnership between Federal, State and local law

enforcement agencies and prosecutors.
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Community-Oriented Policing operates in support of the

intensive law enforcement suppression activities described above

and provides a "bridge" to programs aimed at prevention,

intervention and treatment, and neighborhood reclamation and

revitalization. Community-oriented policing activities focus

increasing police visibility and the development of cooperative

relationships between the police and the citizenry in the

targeted areas. Techniques such as foot patrols, targeted mobile

units, victim referrals to support services and community

relations activities will increase positive interaction between

the police and the community. The objective is to raise the

level of citizen and community involvement in crime prevention

activities to solve drug-related problems in neighborhoods and to

enhance the level of community security, and to build trust and

respect between neighborhood residents and law enforcement.

Community policing is more than simply reacting to crime

after it has occurred. As one police chief said recently, "It's

getting out front" before a crime is committed. Its citizens and

law enforcement working together to solve problems that lead to

crime. In areas where community policing has been implemented,

residents report increased satisfaction with law enforcement,

while law enforcement officials report greater job satisfaction

on the part of officers and improved attitudes of the community

towards police. New York City has found its community policing

demonstration program so successful that it is now working to

integrate community policing throughout its police force.
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2. Social Services: Providing Hope and Assistance. This

element of Weed and Seed is a coordinated set of social programs

that will help residents reclaim their lives and their

neighborhoods. These programs will include improved access to

primary and prenatal health care, drug abuse treatment and

prevention, Head Start, job training, after-school and adult

education programs, and transportation services to link inner-

city workers to suburban jobs.

Central to this strategy is that such services will be

visible, on-site, and accessible. This provides our best chance

of breaking this cycle of drug use, poverty, and unemployment.

By breaking the cycle, we eliminate the demand for drugs, thereby

putting drug organizations and dealers out of business.

3. Creating Jobs and Economic Opportunity. This element

focuses on creating jobs, wealth, and opportunity in

neighborhoods where businesses have been driven out by violent

crime and drug trafficking. Up to $400 million of the Weed and

Seed money earmarked in the budget will go to neighborhoods

designated as Enterprise Zones by the Secretary of Housing and

Urban Development. The Administration's Enterprise Zone proposal

has been carefully designed to stimulate entrepreneurial activity

and job creation. An additional $100 million will go to Weed and

Seed neighborhoods that are not designated as Enterprise Zones.

4. Housing and Community Development. Public housing

developments in Weed and Seed areas will be eligible for HUD's

drug elimination grants and modernization funds. In addition,
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housing vouchers, and community development block grant funds for

recreational areas, rehabilitation of private housing, and other

community infrastructure improvement will be provided.

Implementation of Weed and Seed

Weed and Seed requires six basic steps for implementation:

1. organize a Weed and Seed Steering Committee, which will

be coordinated by the U.S. Attorney and comprised of Federal,

State, and local law enforcement including local prosecutors;

Federal, State, and local school, housing and other social

services officials; private sector foundations and corporations;

and most important, representatives from community-based

organizations. Depending on the requirements of the local

community, a Law Enforcement Task Force could be established to

coordinate the "weed" activities and a Neighborhood

Revitalization Committee to coordinate the "seed" programs.

2. The Steering Committee selects a target neighborhood.

Factors that should be considered in selecting a target

neighborhood include: the presence of grass roots community

organizations open to the Weed and Seed concept; high incidence

of gang-related violence; high rates of homicide, aggravated

assault, rape and other violent crime; high number of drug

arrests; high dropout rate; high unemployment rate; and the

presence of public housing developments, including high-rise

apartments.

3. The Steering Committee will conduct a needs assessment

of the targeted neighborhood. The type of information developed
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in step two will be used to assess the problems and needs of the

targeted neighborhood In relationship to the program goals and

objectives. The assessment will identify problems in the

targeted neighborhood and inventory the available resources to

address them.

4. Existing and new resources to meet the objectives

selected in step 3 will be identified. These resources include

funding, staff for various programs and activities, and materials

and equipment.

5. The program activities and human services that will be

implemented to achieve each of the objectives will be identified.

A plan will be prepared specifying who will be responsible for

administering the activity, what it will involve, where the

activity will be conducted, when it will be done, how it will be

implemented and how much it will cost.

6. An implementation schedule will be developed with target

dates for the completion of major activities.

Evaluations

Evaluation is an important component of the Weed and Seed

program. Each funded program will be evaluated to determine to

what extent the program was implemented as intended and what

impact the program had on the stated problem. The evaluation

will be organized to allow for a comparison of baseline and post-

Weed and Seed quantitative data, such as the number of

investigations and arrests, and the rates of high school

graduation, infant mortality, poverty, and teen pregnancy. The
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evaluation will also measure qualitative data such as offender

characteristics, displacement of criminal activity, and level of

citizen satisfaction. In addition, the Department of Justice's

National Institute of Justice will conduct a national evaluation

of Weed and Seed. Results of these evaluations will be crucial

as we progress in implementing future sites.

Phase I -- Fisnal Yeax._1991-- Pilot Sites

Building on programs developed independently in

Philadelphia, Pennsylvania, the Department of Justice initiated

pilot sites for Weed and Seed in two locations in Fiscal Year

1991. The Weed and Seed strategy is being implemented in Kansas

City, Missouri, and Trenton, New Jersey, as described below.

Protype: The Philadelphia Experience,

Several programs in Philadelphia served as catalysts for the

Department's Operation Weed and Seed program. The Violent

Traffickers Project (VTP) is a joint Federal-State task force

organized in August 1988 to address the severe problems ot drug

trafficking and drug-related violence in neighborhoods in the

Philadelphia area. VTP consists of agents and officers of the

Drug Enforcement Administration; the Philadelphia Police; the

District Attorney's Office; the Bureau of Alcohol, Tobacco and

Firearms; the Federal Bureau of Investigation; the Immigration

and Naturalization Service; the Pennsylvania Attorney General's

Office; the Pennsylvania State Police and the U.S. Attorney's

Office. The Violent Traffickers Project is part of the

President's Organized Crime Drug Enforcement Task Force Program
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(OCDETF). Between November 1988 and July 1991, 551 individuals

have been indicted as a result of VTP investigations. The

conviction rate is over 99 percent,

As a result of the success of VTP in targeting and removing

violent offenders from the community, a number of neighborhood-

based revitalization efforts began to flourish. For example, in

the Spring Garden neighborhood, following successful law

enforcement drug sweeps, residents began and maintained vigils to

keep the neighborhood free of drug dealers. These highly

successful activities resulted in providing a safe environment in

which residents can live and business can develop and flourish.

In addition, law enforcement officials, working out of a police

mini-station in the neighborhood, and community residents are

working together to revitalize tte neighborhood, renovating

former crack houses, cleaning up playgrounds, and encouraging

businesses to open in the area.

Another program that led to the creation of Weed and Seed is

Philadelphia's Federal Alternatives to State Trials (F.A.S.T.)

Program. In July 1991, the Department's Office of Justice

Programs (OJP), through its Bureau of Justice Assistance (BJA),

provided funding for this joint effort of the Philadelphia

District Attorney's Office and the Office of the United States

Attorney for the Eastern District of Pennsylvania.

Under the F.A.S.T. project, selected drug and firearm cases

are transferred to Federal jurisdiction through the U.S.

Attorney's Office. The transfer from local to Federal
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jurisdiction substantially increases the likelihood that accused

local drug dealers and other armed career criminals will remain

in custody from the moment of arrest forward by holding them in

Federal detention facilities pending trial. In addition,

defendants receive expedited trials in the Federal district

court. If convicted, they are subject to Federal sentencing

guidelines and/or Federal mandatory minimums and incarcerated in

a Federal facility.

Operation PEARL (Prevention, Education, Action,

Rehabilitation and Law Enforcement), a Federal/State/city effort

to rehabilitate the Mantua neighborhood was launched in 1990, and

resulted in increased law enforcement and social services in the

targeted neighborhood. The Bureau of Justice Assistance provided

a planning grant to help PEARL get started. President Bush

visited Mantua in July 1990, and applauded the joint efforts of

government and the neighborhood residents to conquer problems

brought on by drug trafficking. A second PEARL program --PEARL

II-- began operating in a South Philadelphia neighborhood in

October 1991.

Pilot Site: Kansas city, Missouri

In August 1991, the Bureau of Justice Assistance awarded

Kansas City, Missouri, $200,000 for a program organized by the

U.S. Attorney and the Kansas City Police Department. The Kansas

City Weed and Seed program has been expanded, and the working

group, comprised of law enforcement, human service agencies and

community organizations, has made substantial progress in
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developing its implementation plan for both the "weeding" and

"seeding" components. A target neighborhood, the Ivanhoe section

of the city, has been selected. The "seeding" effort is focusing

on demolishing dangerous buildings and creating incentives for

development, and it will include forfeiture of houses used for

drug trafficking and abandoned property and conversion of those

into affordable housing.

In addition, the Kansas City project is rebuilding

neighborhood alliances to get residents involved in maintaining

the security of their community through neighborhood cleanups,

removing abandoned cars, fixing and replacing street lights, and

removing or painting over graffiti. The seeding effort also aims

to encourage businesses to relocate to the area and has

established a "Hub House" in the neighborhood--a one-stop center

to provide residents with information on a wide range of programs

available to them, including drug treatment and referral, family

therapy, education, counseling, child development programs, youth

services, housing services, and opportunities available through

the Small Business Administration.

Key participants in the Kansas City Weed and Seed program

currently involve: Federal, State and local law enforcement

agencies and prosecutors; the regional office of the U.S.

Department of Housing and Urban Development; the Small Business

Administration; the Kansas City Neighborhood Alliance; the Ad Hoc

Group Against Crime, a neighborhood-based organization; and other

local government and community groups.
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Pilot site: Trenton, New Jersey.

In September 1991, BJA awarded Trenton, New Jersey, $284,000

to further demonstrate the Weed and Seed strategy. This Weed and

Seed project is targeted at four neighborhoods and is proceeding

with very good results. Under the direction of the State

Attorney General, and in close coordination with the United

States Attorney, and the City of Trenton, the project has

developed a four-pronged approach to fighting the war on drugs

and crime in these neighborhoods:

(1) The Violent Offender Removal Program (VORP) is designed

to target, apprehend, and incapacitate violent street gang

members and disrupt drug trafficking networks in and around the

designated Safe Haven Zones. VORP has resulted in the arrest of

69 persons since the beginning of this program.

(2) The Trenton Weed and Seed program was recently awarded

an additional $743,142 to fund community policing activities.

The Community Policing Program is designed to emphasize the need

for police officers and residents within the community to work

together in creative ways to address the problems of crime at the

neighborhood level. Community policing has been implemented in

each of the four targeted neighborhoods and has met with high

praise from both residents and local police.

(3) The Safe Haven Program is designed to provide an

alternative to the dangers of the streets by bringing together

education, community, law enforcement, health, recreation and

other groups to provide alternative activities for high-risk
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youth and other residents of the community. Three public middle

schools in three of the targeted neighborhoods are being used

after regular school hours from 3 p.m. to 9 p.m. to house these

programs. In addition to programs for high-risk youth, the Safe

Haven Project also includes a number of programs that are adult-

oriented. The number of community participants at one of the

Safe Haven sites has averaged between 85 and 125 per evening,

with as many as 200 on several occasions.

(4) The Community Revitalization and Empowerment Program is

in the planning stages and should be underway soon. A number of

human service agencies have been identified to participate in

this "seed" effort, including: the Delaware Valley United Way,

Urban League of Greater Trenton, Boys and Girls Clubs, DARE (Drug

Abuse Resistance Education) program, and the Trenton School

District, among others. In addition, the Mayor of Trenton has

held a number of town meetings in the targeted areas to assess

community needs and the types of social services to be made

available in the "Safe Havens." *Project participants also have

signed a memorandum of agreement specifying their commitment to

the program.

Phase II -- fiscal year 1992 -- Demonstration Program

In Fiscal Year 1992, the Department will expanding the pilot

phase of Weed and Seed to additional demonstration sites. This

initiative shows great promise, but much work remains to be done

to refine the design of the program. Resources are limited in

Fiscal Year 1992, so the demonstration program can be expanded to
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only 16 cities. The cities participating in Phase II are

Atlanta, GA; Chelsea, MA; Charleston, SC; Chicago, IL; Denver,

CO; Fort Worth, TX; Santa Ana, CA; Madison, WI; Philadelphia, PA;

Pittsburgh, PA; Richmond, VA; San Antonio, TX; San Diego, CA;

Seattle, WA; Washington, DC; and Wilmington, DE.

On January 7-8, 1992, United States Attorneys from the 16

cities participated in a Planning Conference hosted by the

Department of Justice. At the planning conference, the U.S.

Attorneys were fully briefed on the requirements for the Weed and

Seed program. In addition, on February 11-12, 1992, the Office

of Justice Programs hosted a Weed and Seed Technical Assistance

Workshop to assist representatives from the 16 sites in

developing their Weed and Seed programs and preparing their

applications. The agenda included presentations on organizing

and planning Weed and Seed programs, the application of community

policing, and the role of prevention. The Workshop also provided

participants an opportunity to review application requirements

and to discuss the mechanics of preparing the application. All

applications from the sites were received by the March 20, 1992

deadline and have been analyzed by impartial peer review panels,

composed of law enforcement officers, prosecutors, social service

providers, and community planners. All 16 sites met the Weed and

Seed criteria have been notified of their selection for funding.

These sites will receive approximately $1.1 million from the

Department of Justice to begin implementation of the Weed and

Seed strategy. An award of about half that amount will be made
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this year, and the remainder will be available in Fiscal Year

1993, subject to Congressional appropriations.

Training and technical assistance will also be made

available in this fiscal year to other jurisdictions wishing to

develop Weed and Seed programs.

Los Angeles Weed and Seed

On May 7, 1992, the President announced a $19 million "Weed

and Seed" operation designed to help resuscitate blighted and

burned Los Angeles communities.

The $19 million "Weed and Seed" program will include funding

from the Department of Justice and numerous other Federal

agencies. The Department of Justice, in consultation with the

other Federal agencies, State and local officials and the private

sector, will identify specific hard-hit neighborhoods in Los

Angeles for this targeted aid.

A combination of social service and law enforcement, all

backed by State, local and strong private sector involvement, is

essential for the success of "Weed and Seed" in Los Angeles. A

coordinated and extensive social and health investment will

follow the law enforcement efforts to address the needs of the

blighted areas. Such a coordinated investment of public and

private resources will give law abiding citizens the kind of

economic and social opportunities that breathe life into

neighborhoods.
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President's Fiscal Year 1993 Initiative

Phase III of Operation Weed and Seed is planned for

implementation in Fiscal Year 1993. As you know, Mr. Chairman,

President Bush has requested (in his Fiscal Year 1993 budget

proposal) $500 million to substantially expand Weed and Seed

activities. This $500 million has been identified in the

budgets of the U.S. Department of Housing and Urban Development

to fund programs such as public housing drug elimination grants;

the Department of Health and Human Services for community

partnership grants, drug treatment, and improved access to health

care and to provide Head Start for one year for eligible

children; the Department of Labor for Job Training Partnership

Act programs that provide job training for high-risk youth and

adults; and the Department of Education to increase educational

opportunities and drug education and prevention programs.

Some $30 million has been requested in the Fiscal Year 1993

budget of the Department of Justice to support Weed and Seed to

expand the number of demonstration sites. An additional one

million dollars has been requested in the Department of

Transportation fiscal year 1993 budget to support reverse

commuter demonstration grants to facilitate movement of inner

city residents to suburban jobs.

Notwithstanding the President's substantial request for

additional Federal resources, I want to stress, Mr. Chairman,

that Weed and Seed is not simply another Federal grant program.
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While additional funding will be allocated for this initiative,

its success is not dependent upon new Federal dollars. Rather,

its success will depend, in large part, on coordinating private

sector efforts and existing Federal grants and State formula

block grants ay ] redirecting these resources in a comprehensive

effort to assist these targeted sites. The Justice Department is

working with officials from HUD, HHS, Labor, Education,

Agriculture, Transportation, Treasury, and the Office of National

Drug Control Policy to coordinate the manner in which Federal

resources will be directed to this initiative in Fiscal Years

1992 and 1993, and I am pleased to report that they have been

very enthusiastic about this critical effort.

In conclusion, Mr. Chairman, by implementing this Weed and

Seed strategy, Federal, State, and iccal governments, law

enforcement and human service agencies, the private sector and

community residents can form a partnership which will give

neighborhoods the best chance to significantly affect the

problems of violent crime, drug trafficking, and gang activity

that terrorizes law-abiding Americans. I appreciate your support

and look forward to working with Congress to further this

critical effort.

Thank you, Mr. Chairman. I would now be happy to answer any

questions you may have.



THE HONORABLE CHARLES B. RANGEL, Chairman
SELECT COMMITTEE ON NARCOTICS ABUSE AND CONTROL

Role of the Department of Justice in the National Drug Control Strategy
Weed and Seed

May 20, 1992

Ladies and gentlemen. Mr. Attorney General, I am pleased to

welcome you here today. While you have had a long-standing relationship

with this committee, this is the first time you have appeared here as the top

man. With that in mind, I congratulate you on your quick transition into the

job and the aggressive leadership you have shown from the very start of

your tenure.

Today we are to hear from you on the Justice Department's role in

the National Drug Strategy, particularly with respect to Weed and Seed.

We have heard from Governor Martinez in a formal hearing, and we have

met with other Cabinet officials informally to talk about their respective

roles in this so-called War on Drugs.

In a moment I will recognize our distinguished ranking Member, Mr.

Coughlin, and then other members of the Committee for opening

comments. After that I will recognize you for whatever time you need to

make your presentation.
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Our principal reason for being here today, of course, is the Weed and

Seed initiative. To me the most significant part of this proposal is that it is

the first time in twelve years a President has acknowledged a clear

relationship between the social and economic infrastructures of a

community and the magnitude of its drug problem and related violence.

OMB Director Darman reported to the Ways and Means Committee in

December that our failure to address these conditions is costing the

economy nearly $300 billion a year in lost productivity, increased welfare

dependency, prison and court costs, drug treatment, and higher

educational and social costs.

The Administration is to be commended for its attempt to respond to

that report with this concept. I don't need to remind you that many in

Congress want you to succeed, but also need to be assured that the effort is

balanced and comprehensive. I must underscore my belief and that

removing drug dealers and violent criminals from the streets is only part

of the battle. To make these communities safe in the long-term, there needs

to be a significant investment in the social and economic fabric as well.

Last week week we heard from the mayor of Trenton, who was very

supportive of the program, but added that his support was completely

dependent on the successful implementation of the "seed" component.

At this point I want to mention to you several concerns that have

been shared with me by colleagues in the House about the program.
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to fund the initiative. As I look at his budget, it is obvious that none of this

is really new money -- $220 million is supposed to be made available

through earmarking funds from other programs, while $280 million

appears to be dependent on Congress actually making cuts in existing

urban programs. In short, it looks like we are being asked to fund Weed

and Seed through the reshuffling of existing resources from one needy

community to another. I can tell you that such a proposition is neither

practical nor realistic, particularly in light of the recent violence. I have

been before the Budget Committee, the Ways and Means Committee, and

three House Appropriations subcommittees asking for support for your

program. And the message I get is the same -- "We'll go for your program,

just give ,us a credible plan for paying for it." Frankly, unless the President

is willing to :ommit himself to a realistic funding scheme, I have serious

concerts abow, this cr-i'ica! aspect of an otherwise well-intented program

is going to become reality.

9 Second, I must emphasize that successful implementation of this

program depends heavily on your ability to enlist the enthusiastic support

of those actually living in Weed & Seed areas. My office has received

numerous phone calls from communty groups and individuals expressing

fear that Weed and Seed is little more than a cover for a police action

against poor black communities. The fact is the most visible part of the

program to date has been law enforcement actions in minority

communities. The "seed" side of the equation is simply not evident to

people living in these cities -- if it exists at all.



One elderly man from a Weed and Seed site called my office to ask

why his neighborhood "had been targeted for martial law." Another

person -- a mother with three young children - called to complain that she

had been told that Federal law officers had photographed her sons at

school for a file of potential future gang members.

e Thirdly, there is confusion a'/out who is in charge at the local level.

I understand that the U.S. Attorneys play a pivotal role, but I also

understand that mayors and other local officials believe they have a

measure of control over this program that I don't think you intend for

them to have. As I understand it, the "weed" side is an operation under the

U.S. Attorneys, in which local officials and police agencies participate, but

over which they have no direct control. If my understanding is incorrect, I

would appreciate your correcting me. There is also confusion on the
"seed" side. I saw a report from Seattle recently that the Justice

Department had invalidated Mayor Rice's announcement of Weed and

Seed money for a youth counseling program, a drug treatment initiative,

and several other local "seed" projects. These kinds of misunderstandings,

especially where prominent mayors are concerned, are going to give this

program a black eye very quickly.

* Fourthly, there are a number of Members of Congress and, I

imagine, the public as well, who want to know how a community is

selected for participation in Weed and Seed. It is not clear, at least to me,

how these 16 cities were selected last spring. It is not clear what standards

you applied, or even how you solicited and obtained applications. I am



told that at least in one case local residents were refused a copy of the

official "Request For Proposal" by the Department. I hope that is not true,

but I think you probably need to address that question.

e Finally, I invite you to offer your assesment of the progress of the

NYU-Ford Foundation program, which was one of the original grant

recipients under Weed and Seed. As many on this committee may

remember, this is an $8 million program for demonstration programs

targeted to high-risk populations in the inner cities. Half of the money for

the program came from Justice, while $3 million came from the Ford

Foundation and $1 million from the Pew Trust. Bill Grinker, the former

NYC Commissioner of Human Services, is the director of the program.

This effort has a great deal of potential, and represents precisely the kind

of private-public partnership that should be encouraged in finding

solutions to urban problems.

Thank you for joining us, Mr. Barr. Congressman Coughlin?
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MAY 20, 1992

STATEMENT BY REP. FRANK J. GUARINI:

THE TRAGEDY OF THE LOS ANGELES RIOTS HAS GALVANIZED SUPPORT FOR

ADDRESSING THE PROBLEMS OF OUR INNER CITIES. BOTH PARTIES ARE

NOW WORKING TO FORGE LEGISLATION TO PROVIDE NEW RESOURCES TO OUR

CITIES.

THE PRESIDENT'S BUDGET PROPOSES TO EARMARK $500 MILLION FROM

EXIST7VG DOMESTIC PROGRAMS FOR A WEED AND SEED INITIATIVE. THE

WEED AND SEED CONCEPT HAS BEEN AROUND IN ONE FORM OR ANOTHER FOR

SOME TIME. LIKE MANY OF MY COLLEAGUES, I BELIEVE THAT THE

ADMINISTRATION HAS PLACE ED TOO MUCH EMPHASIS ON THE WEEDING SIDE

OF THIS COMPLICATED EQUATION.

THE ADMINISTRATION CLAIMS THAT 95% OF THE $500 MILLION REQUEST IS

FOR SEEDING. YET, MUCH OF THIS MONEY WOULD COME FROM EXISTING

PROGRAMS INCLUDING PUBLIC HOUSING AND COMMUNITY DEVELOPMENT BLOCK

GRANT FUNDS -- WHICH THE PRESIDENT PROPOSES TO CUT.

THE WEED AND SEED PROGRAM IO WORKING IN CITIES

JERSEY AND IT WILL WORK THROUGHOUT THE COUNTRY

TO PAY FOR IT.

WEED AND SEED IS WORKING IN NEW JERSEY BECAUSE

CITY OF TRENTON HAVE COMMITTED THEIR OWN FUNDS

SEEDING PROGRAMS WORK.

LIKE TRENTON, NEW

IF WE ARE WILLING

THE STATE AND THE

TO MAKE THE



IN FACT, THE PROGRAM HAS BEEN SO

ATTORNEY GENERAL HAS PROPOSED TO

SITES WITHIN NEW JERSEY BY USING

BLOCK GRANT FUNDING.

SUCCESSFUL IN TRENTON THAT THE

FUND ADDITIONAL WEED AND SEED

SOME OF THE STATE'S JUSTICE

GIVEN THE PROGRESS THAT WE ARE MAKING IN NEW JERSEY, I STRONGLY

URGE THE JUSTICE DEPARTMENT TO CONTINUE THE FUNDING THIS YEAR.

FINALLY, I WANT TO STRESS THAT ANY WEED AND SEED PROPOSAL MUST

INCLUDE FUNDING FOR THE TREATMENT OF DRUG OFFENDERS*

RIGHT NOW, NINE OUT OF TEN DRUG OFFENDERS DO NOT RECEIVE

TREATMENT. AFTER BEING RELEASED FROM PRISON THEY RETURN TO THEIR

COMMUNITIES -- AND RESUME THEIR OLD LIFESTYLES.

WE SIMPLY CAN NOT AFFORD TO CONTINUE SPENDING HUNDREDS OF

MILLIONS OF DOLLARS EACH YEAR TO BUILD MORE PRISONS. WE MUST

BREAK THIS VICIOUS CYCLE.

NO AMOUNT OF "WEEDING" BY THE POLICE WILL CHANGE THE INEVITABLE

RESULT -- WITHOUT TREATMENT -- DRUG OFFENDERS END UP BACK IN

PRISON AGAIN AND AGAIN.

I LOOK FORWARD TO WORKING WITH YOU, GENERAL BARR, IN

OBTAIN NEW FUNDING FOR THE WEED AND SEED PROGRAM AND

TREATMENT THIS YEAR.

AN EFFORT TO

PRISON DRUG
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OPENING STATEMENT BY REPRESENTATIVE JIM RAMSTAD
SELECT COMMITTEE ON NARCOTICS ABUSE AND CONTROL

ON OPERATION WEED AND SEED

MAY 20, 1992

MR. CHAIRMAN, THANK YOU FOR CALLING THIS IMPORTANT HEARING ON
OPERATION WEED AND SEED, AND THANK YOU, ATTORNEY GENERAL BARR,
FOR COMING TODAY TO DISCUSS THIS PROGRAM WITH US.

IN THE AFTERMATH OF THE RIOTS IN LOS ANGELES AND ATLANTA, WE
OBVIOUSLY MUST ADDRESS THE PROBLEMS OF VIOLENT CRIME AND ECONOMIC
DEPRESSION IN OUR URBAN CENTERS. CLEARLY, THE INDIVIDUAL EFFORTS
OF FEDERAL, STATE AND LOCAL GOVERNMENTS HAVE NOT BEEN SUCCESSFUL
IN KEEPING THE PEACE AND CREATING A COMPETITIVE BUSINESS
ENVIRONMENT IN WHICH INNER-CITY NEIGHBORHOODS CAN GROW AND
PROSPER. BUSINESS-AS-USUAL WILL NOT SUFFICE

THAT'S WHY I STRONGLY SUPPORT OPERATION WEED AND SEED AS THE BEST
WAY TO COORDINATE THE EFFORTS OF FEDERAL, STATE AND LOCAL
GOVERNMENTS AND THE PRIVATE SECTOR TO COMBINE LAW ENFORCEMENT AND
SOCIAL SERVICE PROGRAMS FOR TARGETED AREAS.

I AM ENCOURAGED BY THE POSITIVE SIGNS COMING OUT OF THE CURRENT
WEED AND SEED PILOT PROGRAMS. FOR EXAMPLE, THIS WEEK'S EDITION
OF NEWSWEE FEATURED THE PROGRAM IN TRENTON, NEW JERSEY WHERE

NA $750,000 GRANT WENT TO A SMALL NEW COMMUNITY-POLICING UNIT
DESIGNED TO GET COPS OUT 0? THEIR CARS AND INTO CLOSER
COLLABORATION WITH RESIDENTS. FLORIST INA FORD SAYS THE SIDEWALK
IN FRONT OF HER SHOP ON MARTIN LUTHER KING BOULEVARD USED TO BE
SWARMING WITH DEALERS. STEPPED UP POLICE ATTENTION HAS DRIVEN
OFF SOME DRUG MERCHANTS AND RESTORED A SENSE OF COHESION TO THE
AREA. 'WE'RE COMING TOGETHER AS A NEIGHBORHOOD,' SAID FORD."

"WE'RE COMING TOGETHER AS A NEIGHBORHOOD." THAT IS WHAT
OPERATION WEED AND SEED IS ALL ABOUT: GETTING COMMUNITIES
INVOLVED IN CRIME PREVENTION AND NEIGHBORHOOD REVITALIZATION,
EMPOWERING PEOPLE TO TAKE CHARGE OF THEIR LIVES AND THEIR
SURROUNDINGS.

ATTORNEY GENERAL BARR, THANK YOU FOR YOUR EFFORTS ON THIS MOST
IMPORTANT PROJECT. LATER THIS WEEK, I WILL BE CIRCULATING A
LETTER AMONG MY COLLEAGUES PLEDGING OUR SUPPORT FOR OPERATION
WEED AND SEED AND URGING THE PRESIDENT TO KEEP UP THE FIGHT FOR
OUR CITIES.

THE TIME HAS COME FOR A NEW URBAN POLICY. OPERATION WEED AND
SEED IS THE FIRST STEP IN THAT DIRECTION.

0

58-408 (64)
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(Office of tile Attorney (eneral
sington.R M. 201305 19?

May 15, 1992

(TYPO Corrected)

Honorable Henry B. Gonzalez
Chairman, Committee on Banking,

Finance, and Urban Affairs
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The Administration has been providing you significant
quantities of classified information that you have requested.
We would like to continue to respond positively to your requests.
However, your recent disclosures of classified information on the
floor of the House of Representatives and in the Congressional
Record have raised serious concerns.

Public disclosure of classified information harms the
national security. The departments and agencies are precluded by
executive order from disseminating classified information
"outside the executive branch except under conditions that ensure
that the information will be given protection equivalent to that
afforded within the executive branch." (E.O. 12356, Section
4.1(c), 47 Fed. Reg. 14874, 14881 (1982).) Therefore, in light
of your recent disclosures, the executive branch will not provide
any more classified information to you until specific assurances
are received from you that classified information provided to you
and the Committee will receive the same security protection
provided by the executive branch, that is, protection from
unauthorized disclosure, with access provided only to persons
with appropriate security clearances.

If you wish to receive further classified information on the
basis of such assurances it will be provided expeditiously as in
the past. With those assurances, we remain committed to
providing your committee with the information it needs to perform
its legislative responsibilities. Please let us know your wishes
in this regard.

Sincerely,

William P. Barr

Attorney General

cc: Honorable Chalmers P. Wylie



DEPARTMENTS OF COMMERCE, JUSTICE, AND
STATE, THE JUDICIARY, AND RELATED
AGENCIES APPROPRIATIONS FOR FISCAL
YEAR 1993

THURSDAY, MARCH 19, 1992

U.S. SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS,

Washington, DC.
The subcommittee met at 10:15 a.m., in room S-146, the Capitol,

Hon. Ernest F. Hollings (chairman) presiding.
Present: Senaitors Hollings, Lautenberg, Adams, Rudman, and

Gramm.

DEPARTMENT OF JUSTICE

OFFICE OF THE ATTORNEY GENERAL

STATEMENT OF WILLIAM P. BARR, ATTORNEY GENERAL

ACCOMPANIED BY:
GENE McNARY, COMMISSIONER, IMMIGRATION AND NATURALIZA-

TION SERVICE
J. MICHAEL QUINLAN, DIRECTOR, FEDERAL PRISON SYSTEM, BU-

REAU OF PRISONS
HENRY E. HUDSON, ACTING DIRECTOR, U.S. MARSHALS SERVICE
JIMMY GURULE, ASSISTANT ATTORNEY GENERAL, OFFICE OF JUS-

TICE PROGRAMS
HARRY H. FLICKINGER, ASSISTANT ATTORNEY GENERAL FOR AD.

MINISTRATION
MICHAEL J. ROPER, DEPUTY ASSISTANT ATTORNEY GENERAL

CONTROLLER
ADRIAN A. CURTIS, DIRECTOR, BUDGET STAFF

BUDGET REQUEST

Senator HOLLINGS. The subcommittee will come to order, please.
This morning, the subcommittee will continue its fiscal 1993

hearings for the Department of Justice. The Department is request-
ing a total of $10,018,488,000 in appropriated funds representing
an increase of $695 million, or 7 percent, more than the amount
appropriated last year.

There are some amounts to be explained here with regard to the
Department's reference to a $1 billion increase which includes var-
ious fee receipts, an additional $250 million for expansion of a pro-
gram that is yet to be authorized, and moneys assumed transferred

(165)
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into our bill from the Treasury-Postal Service appropriations bill.
We will have to get those things straightened away.

Let me welcome Attorney General William P. Barr and his agen-
cy heads, Mike Quinlan, Federal Prison System; Gene McNary of
the Immigration and Naturalization Service; Henry Hudson of the
U.S. Marshal Service; and Jimmy Gurule, Office of Justice Pro-
grams.

I yield to you.
Senator RUDMAN. Thank you, Mr. Chairman. I welcome the At-

torney General and look forward to his testimony.

PREPARED STATEMENT

Senator HOLLINGS. Very good. Mr. Attorney General, we have
your complete statement. It will be included in the record, and you
can highlight it as you wish or deliver it in its entirety, whichever
way you choose.

Mr. BARR. Thank you, Mr. Chairman. I ask that it be put into
the record as if read, and I would just like to give some overview
remarks.

[The statement follows:]

STATEMENT OF WILLIAM P. BARR

Mr. Chairman and Members of the Subcommittee: I am pleased to be here today
to present to you the President's 1993 budget request for the Department of Justice.
I consider it a privilege to have had the opportunity to work with the members and
staff at this Subcommittee during my tenure at the Department. In particular, over
these past few months I have greatly appreciated the courtesy and support you have
extended to me. I look forward to continuing this strong and positive relationship.

The mission of law enforcement is to protect the freedom and liberties of all Amer-
icans. Indeed, the first freedom of all who live in this country is the freedom from
fear of crime. Adequately protecting this freedom and defending the blessings of lib-
erty is an unending task, requiring both moral and financial commitment.

Like the members of this Subcommittee, we at the Justice Department are firmly
committed to vigorous enforcement of the law. As I have mentioned frequently in
my short tenure as Attorney General, and as you are certainly aware, enforcement
ofthe law is a costly endeavor. Nevertheless, I believe that it is a cost we as a soci-
ety must willingly bear. The President's proposed budget will give us the financial
resources we needto make good on our commitment to the cause of justice.

Of course, in a time of scarce resources, all of us must be certain that our expendi-
tures are effective and judicious. I believe the resources the President is requesting
are absolutely necessary for the Justice Department to perform its mission of law
enforcement for this nation. I hope you will ace with me that our budgetary plans
for the coming fiscal year merit full funding. With the 1993 budget, the Department
intends to build on the progress we have made in federal law enforcement over the
past three years. The total request for fiscal year 1993 is $11.3 billion. This is about
10 percent greater than the comparable amount for 1992. Out of the total, the re-
quest for discretionary funds is $9.7 billion, an increase of 9.3 percent over 1992.

Before I go into the specifics of the proposal, I would like to discuss some of my
priorities for the Department and how the Department has been using its resources
in this current fiscal year.

I recognize, as you do, that my responsibility is to administer the law across the
board, ensuring that all programs and activities in law enforcement are given their
due attention and resources. As you consider the entire funding request or the De-
partment, I trust you will see the Administration's commitment to the full breadth
of the Departments-reajnxsibilities. Nevertheless, there are several areas which I
believe warrant special emphasis, and I have attempted in my first months as At-
torney General to bring greater attention to these challenges for law enforcement.

First,-as you undoubtedly know by now, the fight against violent crime and drug
trafficking is one of my top priorities. While the problem of violent crime is pri-
marily the responsibility of state and local law enforcement, strong federal leader-
ship can have a significant impact. In this regard, we have been increasingly tar-
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getting our resources over the past year on gangs, felons who use firearms, and drug
trafficking organizations.

With regard to gangs, federal law enforcement has become extremely effective in
combating violent street gangs by using tough federal laws to assist local law en-
forcement in dismantling these criminal organizations. As you know, in the past
several weeks, I have attempted to enhance this assistance by shifting 300 FBI
agents from the foreign counterintelligence program to violent gang task forces in
dozens of cities across the country. This was one of the largest reallocations of re-
sources in FBI history.

Along with this shift, the Administration agreed that the Bureau of Alcohol, To-
bacco, and Firearms should join the FBI in joint task forces which would expand
the Washington, D.C. effort and launch new programs in Baltimore, Dallas ana At-
lanta. We are augmenting this effort by supporting a new national gang analysis
center. Furthermore, I have added 150 INS crimina investigators who will focus on
violent criminal alien gang members and I have reassigned 25 DEA agents from
headquarters to drug-related violent crime task forces. I would be remiss if I did
not add that I greatly appreciate the Subcommittee's support of these changes.

In connection with our crack down on felons who use firearms, we are now tar-
geting habitual offenders who use or carry guns, seizing their weapons, and putting
these repeat criminals in prison under stiff federal mandatory sentences. Under our
"Operation Triggerlock," we will have charged nearly 6,000 violent criminals by the
time of our one year anniversary in April.

Finally, with regard to drugs, in addition to our ongoing attack on trafficking or-
ganizations throughout the nation and around the world, the Department has been
focusing resources on violent street gangs engaged in drug distribution. Over the
past year, entire gangs, along with the murder and destruction caused by their drug
trafficking enterprise, have been completely removed in cities such as Philadelphia,
Chicago and Washington, D.C.

In addition to these efforts, the Administration's "Operation Weed and Seed" is
an essential element in our attack against street crime and the social and economic
devastation it brings. Workin with community leaders, we are targeting high-crime
neighborhoods and housing developments to "weed out" violent criminals, illegal
gang activity, drug trafficking and related violence. Then, these formerly crime-satu-
rated neighborhoods will be "seeded" through comprehensive social and economic re-
vitalization. We hope to expand substantially this initiative next year, and this pro-
posal is outlined more fully in my statement.

Another priority of mine and the Department's is civil rights. The Department is
firmly committed to working diligently to ensure that every American's civil rights
are protected, whether it be in the home, workplace, marketplace or classroom.
While I was serving as Acting Attorney General, Iannounced plans to aggressively
attack housing discrimination this fiscal year by employing the Department's own
discrimination "testers." I also directed the CivilRights Division to study the prob-
lem of mortgage discrimination for possible enforcement action.

Finally, we have been making great headway in the fight against white-collar
crime and financial institution fraud. In February, I announced my intention to re-
assign this year another 50 FBI agents from counterintelligence to investigations of
health care fraud. Furthermore, since 1988, the Department has prosecuted more
than 2,700 defendants in major financial institution fraud cases. More than 1,000
of these defendants have been prosecuted in connection with major S&L cases, and
more than three-fourths of those convicted have gone to jail. Our success in the past
year is in large part the result of the enhanced resources we received in 1990. The
task now is to build on our successes, to keep up our momentum.

All of us here-members of this Subcommittee, Justice Department officials
alike-understand the need for strong law enforcement. The President's budget pro-
posal contains some significant increases over last year's budget. This reflects an
understanding of the challenges before us, and it shows the resolve necessary to
meet them. This budget is right in line with the priorities of the Department. I
would now like to discuss in some detail the proposed budget.

VIOLENT CRIME

Although reducing violent crime is our top budget priority, it does not have high
visibility in our formal 1993 budget request. In the budget, most of the violent crime
effort of the Federal Bureau of Investigation is in a program that is simply titled
"Other Field Programs." This program includes investigation of crimes on Federal
property and Indian reservations, interstate thefts, bank robbery, airline piracy, a
growing list of statutory offenses against violent acts, and the tracking of fugitives.
In the U.S. Attorneys, violent crime falls under the title "Criminal litigation. In ad-
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dition, the Marshals Service deals with fugitives and the Criminal Division provides
litigation guidance.

Starting with the resources we have in 1992, our violent crime initiative moves
in two principal directions. One is a direct assault on violent street criminals where
agents of the FBI and DEA and personnel from INS and the Marshals Service join
with State and local law enforcement agencies. The other effort is the more com-
prehensive "Operation Weed and Seed" program. By 1993, we hope to apply nearly
$486 million to our violent crime initiative, more than a 23 percent increase over
the original 1992 enacted level for violent crime programs.

DIRECT ASSAULT ON VIOLENT CRIME

In 1993, the violent crime activities of the FBI will be further strengthened by
reallocating another 85 agents from the counterintelligence program to further in-
crease the number of Violent Crime Task Forces and broaden their focus on gangs.

As the law enforcement agencies develop their Violent Crime Task Force cases,
the U.S. Attorneys will need to expand their capacity for handling additional cases.
In addition, the U.S. Attorneys will take a lead role with State and local law en-
forcement officials in targeting repeat violent offenders, drug traffickers, and gang
members who must be removed from circulation so that neighborhoods can be re)u-
venated. Beyond the reprogramming within the FBI, increases totaling $26 million
and 360 positions (161 attorneys) are requested for violent crime.

OPERATION WEED AND SEED

On January 27, the President formally endorsed the "Weed and Seed" program
which provides intensive crime and drug fighting assistance, social services, and job
opportunities to targeted inner city neighborhoods. The goal is to "weed out" crime
from targeted neighborhoods by increasing police visibility, developing police rela-
tionships with the citizenry, addressing social and economic problems in commu-
nities where narcotic trafficking is prevalent, and then "seed" them by developing
an active community policing program coordinating the delivery of social services
including prevention, intervention and treatment programs addressing social and
economic problems in communities where narcotic trafficing is prevalent, and
building a framework under which public and private agencies can enhance public
safety and the overall quality of life. In 1993, the program includes a $30 million
commitment by the Department of Justice. The Government's total 1993 commit-
ment may reach $500 million, provided that Congress adopts the appropriations lan-
guage proposed for the budgets of the various departments affected by the program
and permits the establishment of Urban Enterprise Zones.

The concept of "Weed and Seed" originated in Philadelphia. In 1991, the Office
of Justice Programs made pilot rants to Trenton, Ne Jersey; Kansas City, Mis-
souri and Omaha, Nebraska; and in 1992, grants will be made to at least eight to
ten cities. With the request for 1993, over 30 neighborhoods may be selected for par-
ticipation.

DRUG ABUSE AND CONTROL

Unlike our violent crime initiative, drug abuse and control have long been rec-
o$nized as a Federal responsibility. In January 1992, the President transmitted the
Fourth National Drug Control Strategy to Congress. The principal goal remains un-
changed: to reduce the level of illegal drug use in America. The President noted that
in fighting the drug war, we are winning the war against casual drug use, but
progress is slower in the war against hard core drug use.

Debate will continue over the proper balance between "supply" and "demand" ef-
forts to combat drugs. Clearly, the ultimate victory must be won on the battlefield
of values. This means that drug abuse must be rejected in the family, classroom,
houses of worship, and throughout our social structure. But as the National Drug
Control Strategy report says, "Treatment and education stand little chance of suc-
ceeding if they must compete in a neighborhood where drug dealers flourish on
every corner."

The National Drug Control Strategy for 1993 enumerates the agencies requesting
$12.7 billion for the anti-drug abuse effort, a total 6 percent greater than the $12
billion available in 1992. For the Department of Justice only, the 1993 total is $4.7
billion. This is $411 million more than the amount provided in 1992 and represents
more than 41 percent of all the financial resources included in our 1993 budget.

The $4.7 billion Department of Justice segment includes the entire appropriations
for the Drug Enforcement Administration and Organized Crime Drug Enforcement,
as well as all obligations of the Assets.Forfeiture Fund. Because of the magnitude



169

of the Drug Abuse grant program in the Office of Justice Programs, the preponder-
ance of its activities are classified as part of the drug war. Beginning in 1983, the
Federal Bureau of Investigation formally joined the list of investigative agencies
budgeting directly for the drug war. Perhaps the most indicative measure of the suc-
cess of the drug war is the inclusion of more than $1.6 billion for the housing 'nd
care of prisoners convicted of drug-related offenses. Smaller but significant funding
amounts are contributed by the U.S. Attorneys, the Marshals Service, and the Im-
migration and Naturalization Service. Rounding out the heavy commitment by the
Department are direct activities of the Criminal and Tax Divisions, as well as
INTERPOL.

Although the Justice Department is primarily associated with the mission of re-
ducing the supply of drugs, it is strong y committed to drug abuse prevention and
education. The DEA and the FBI have allocated increasing resources to this effort.
The Federal Prison System is a involved in prisoner education and treatment
programs, and the 0 ice ce grams is authorized to provide grants for al-
most any activity that may successfully light drug abuse.

Recognizing that the preponderance of our resources are directed at reducing the
drug supply, there are three possible approaches. One is to destroy drugs at their
source. A second is to sharpen the attack on drug trafficking organizations. Finally,
the drug supply can be reduced by attacking drug transactions at the street dealer
level. As circumstances change, the response of law enforcement also must change.

WHITE COLLAR CRIME

Three years ago, when former Attorney General Thornburgh was before this Com-
mittee, he noted that the battlefield of values was not limited to drugs but extended
to the nation's corporate board rooms. We were already involved in addressing fi-
nancial institution and defense contractor fraud, HUD-related cases, and a variety
of other crimes in the suites. The magnitude of fraud in the savings and loan indus-
try and its precarious condition soon became evident. Within months, the Congress
enacted the Financial Institutions Reform, Recovery, and Enforcement Act of 1989.
Since then, we have relentlessly pursued fraud cases and secured long sentences
and orders for high fines and restitution not only from savings and loan industry
defendants but also from others who have violated their fiduciary responsibilities.

In 1993, our White Collar Crime request totals $640 million, of which $278 mil-
lion is requested to respond to financial institutions fraud. To respond to the broad-
ening array of white collar criminal activity, we are requesting 388 positions and
$23.3 million in program increases.

More than half of the entire program and the majority of the program increases
are slated for investigations conducted by the Federal Bureau of Investigation. As
expected, the second largest component, in terms of ongoing and increased re-
sources, is the U.S. Attorneys. Five of our legal divisions comprise the remainder
of the program.

A number of new or expanded white-collar crime initiatives need to be under-
taken. We must investigate and vigorously prosecute instances of fraud involving
health care, insurance and pension plans to guard against another debacle on a
scale similar to the savings and loan crisis. The ballooning number of bankruptcies
also appear to be laced with fraud.

Within the Federal Bureau of Investigation, the focus will be on augmenting
health care and financial institution fraud cases, sharply increasing the resources
applied to computer crimes, investigating the siphoning off of funds both before and
after bankruptcies are filed, and responding to complaints about fraud associated
with telemarketing, insurance, and commodities and securities.

The Tax Division requires additional staff to stem a massive evasion of the motor
vehicle fuel excise tax and to collect taxes owed but concealed during bankruptcy
proceedings. Within the Criminal Division and the U.S. Attorneys, prosecutions will
focus increasingly on pension plan fraud, health care fraud, and computer crimes.

The Civil, Antitrust, and Environment and Natural Resources Divisions will con-
tinue to devote considerable resources to ferreting out those who violate criminal
laws in their business activities.

IMMIGRATION

Although the President's budget contains several immigration initiatives, the pri-
ority for controlling illegal immigration was enhanced greatly by the Department's
February 19, 1992 reprogramming notification which proposed to accelerate the ap-
plication of user fee resources to strengthen inspection and examination activities.
This reprogramming also had the beneficial effect of providing resources in 1992 to
hire 300 Border Patrol agents and 200 investigators to interdict, identify, and deport
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criminal aliens, and over 700 INS employees to serve those who are lawful immi-
grants and travelers.

OTHER PRIORITIES

Earlier, I mentioned a number of priorities that the Congress must address, but
detailed discussion of them can be deferred because they can be fully covered as we
later address specific organization requirements.

MASTERS OF SPECIAL INTEREST

The Civil Liberties Act of 1988 established a Fund out of which Japanese-Ameri-
cans interned during World War II would receive a payment of $20,000 if still living
at the time the Act was signed. An authorization was established for $1.25 billion
to compensate 62,500 people over a three year period. This Fund will become ex-
hausted in 1993. However, because the number of eligible interned Japanese Ameri-
cans has been higher than expected, legislation is proposed to provide benefits to
those who remain unpaid. In addition, equity requires payment to non-Japanese
spouses and parents who were also intern a provision of the Administration's leg-
islative proposal. To pay these additional costs, the authorization for this perma-
nent-indefinite appropriation will need to be increased by $250 million.

The Radiation Exposure Compensation Act established a Trust Fund to pay
claims of individuals exposed to radiation stemming from atmospheric nuclear tests
and uranium mining. The first funding for this purpose was a $30 million appro-
priation to the Department of Defense in 1992. In 1993, the Administration is re-
questing almost $171 million in the Department of Justice. Because fixed com-
pensation amounts are not provided by law, this program falls within discretionary
spending ceilings, but instead of being classified under the domestic discretionary
category, the costs are classified as defense discretionary. This is because they
stemmed from the activities of the Department of Defense and the Department of
Energy and its predecessor agencies. In addition, a small componentof the Civil Di-
vision charged with administering compensation claims is proposed for similar fund-
n nusual interest has already been shown in another matter which shows up as

a general provision of the Department's budget. Section 111, if enacted, would per-
mit the Department to charge prisoners the costs of their first year of incarceration
following sentencing. The fee or most prisoners would be waived because of their
indigence or other mitigating circumstances, but it seems very reasonable that soci-
ety should not shoulder the full cost of incarcerating criminals who have the abilityto ay.TRe appropriation request includes a modification of the U.S. Code that would re-

quire U.S. courts to award filing and docketing fees to the United States when the
United States is a prevailing party in a lawsuit. The United States would continue
to be exempt from paying fees when it files documents. For example, if the United
States won a case as the plaintiff, the loser, be it an individual or a corporation,
would be required to pay these fees, notwithstanding that the Government had not
paid any filing fees.

INDIVIDUAL COMPONENTS

Understanding how certain priorities of the Administration sweep across almost
all of the Department's components is necessary to comprehend how we deal with
nationwide problems and to understand how critical it is that each has its proper
share of resources. The war on drugs is our best example. In other cases, developing
programs can be adequately described within organizations that are directed at spe-
cific missions. The remainder of my remarks are directed mainly at Department
components falling under such broad classifications as law enforcement, litigation,
corrections, State and local assistance, and infrastructure.

LAW ENFORCEMENT

The largest law enforcement component in the Department of Justice is the FBI.
Its direct appropriation request exceeds $2 billion. The FBI's enhanced role in fight-
ing violent crime has already been discussed along with its continuing and growing
responsibilities in the war on drugs and white collar crime. The changing world sit-
uation not only allows us to shift major resources out of foreign counterintelligence
but also allows us to shift certain counterintelligence costs to the defense discre-
tionary category under the operative budget agreement.
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The changes mentioned above focus on the work of the Bureau's 56 field offices
and approximately 400 resident agencies. In addition to the reprogrammings for
1992, which will be augmented in 1993, the budget includes a number of program
increases to strengthen FBI field activities. For the Drugs Program, the request for
35 positions and $2.2 million focuses on establishing additional Regional Drug Intel-
ligence Squads. Under the White Collar Crime Program, an additional 225 positions
and $14.2 million would be applied to financial institution fraud, fraudulent bank-
ruptcy filings, computer and wire fraud, and criminal activities in the telemar-
keting, insurance, securities, and commodities industries. In addition, the mag-
nitude of health care fraud requires resources beyond those we will obtain through
reprogrammings. For the Organized Crime Program, an additional 53 positions and
$2.4 million are needed to counter the influx of Asian organized crime groups. The
final direct request for field funding relates to increasing the size of the Hostage
Rescue Team (HRT). This segment of the request includes 24 agent positions and
$2.9 million. This would provide a third HRT unit which would better position us
to handle several individual hostage rescue events simultaneously.

Backing up the FBI's field activities are a number of vital support programs.
Within the "Salaries and Expenses" appropriation, the Technical Field Support and
Equipment program has net increases totaling $11.4 million and, within the $80
million requested for the defense discretionary "Special Program" appropriation
there is an increase of $8.9 million for advanced digital telephony.

The greatest single dollar item requested for the FBI continues to be the Finger-
print Identification program. In a 1990 supplemental appropriation, $185 million
was provided to prepare for moving the Identification Division to Clarksburg, West
Virginia. In 1992, $48 million was provided to initiate development and acquisition
of an Integrated Automated Fingerprint Identification System that will be located
there. In addition, Congress approved our 1992 request to provide 487 positions and
$12.5 million so that we could begin to rapidly update records to aid in the identi-
fication of felons who attempt to purchase firearms. The 1993 request includes an
additional $103.4 million to acquire computer hardware related to the image trans-
mission network, convert 32 million manual fingerprint images to digitized images,
and develop a prototype system to identify felons who attempt firearm purchases.

DRUG ENFORCEMENT ADMINISTRATION

As the lead Federal drug enforcement agency, the Drug Enforcement Administra-
tion has the mission of controlling abuse of dangerous drugs and restricting their
supply.

Our direct appropriation request of $771.5 million is $54.8 million over the 1992
appropriation. The budget will support 115 positions and $15.5 million to cover pro-
gram changes. The largest increase is the $8.4 million slated to convert four provi-
sional State and Local Task Forces to permanently funded task forces and to pur-
chase vehicles, radios and other equipment to support existing task forces. The next
largest increase is the $5.9 million request to support Operations SNOWCAP and
CADENCE, our drug suppression efforts in South America. In addition, program in-
creases are requested to further improve the capabilities of the El Paso Intelligence
Center and to provide additional agents trained as pilots to support both foreign and
domestic operations.

ORGANIZED CRIME DRUG ENFORCEMENT

The $399 million Organized Crime Drug Enforcement appropriation request for
1993 is $35.8 million more than the direct appropriation for 1992. The budget re-
quest provides nearly $20.6 million in program enhancements. Increases would be
provided to nearly all the 12 participating organizations based on the mix of re-
sources needed to pursue cases that warrant inclusion in the Task Force effort. The
latest agency to join the ranks of participants is the Treasury Department's Finan-
cial Crimes Enforcement Network.

Because the Task Forces work in combination with State and local investigators
and prosecutors to target and destroy major narcotic trafficking and money launder-
ing operations, they are the frontline of many of our most important domestic anti-
drug activities.

IMMIGRATION AND NATURALIZATION SERVICE

As discretionary spending has become limited, increasing attention has been given
to identifying activities that might be continued and expanded if financing sources
other than direct appropriations could be found. Within the Department, a number
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of programs are being financed through the collection of fees, especially within the
Immigration and Naturalization Service.

The 1993 budget request for the INS Salaries and Expenses appropriation is
slightly over $1 billion, an increase of $96.4 million over the amount provided in
1992. In addition, INS's four fee accounts are expected to support spending of nearly
$463 million. Spending from the Immigration Examinations Fee account is expected
to reach $238.6 million for activities related to adjudication of applicants, natu-
ralization, and the administration of asylum and refugee programs. Spending from
the Immigration User Fee account will be $216 million which will provide primarily
for inspection of commercial aircraft and vessels. The Land Border Inspection Fee
account provides accelerated inspection for frequent border crossers on a pilot basis,
and the 1993 budget request reflects a phasedown the Immigration Legalization
program.

Within the appropriation request are several programmatic increases of signifi-
cance. An additional 200 Border Patrol agents designated to enhance a number of
southern border sectors are budgeted at $8.6 million in 1993. To address the grow-
ing criminal alien problem an increase of 94 psitions, including 73 agents, and $3.7
million will enhance INS's ability to identify and initiate deportation proceedings
against criminal aliens living in the United States, and provide resources for a Na-
tional Enforcement Operations Center to coordinate efforts with State and local law
enforcement agencies to locate and apprehend criminal aliens. The largest budget
increment, 249 positions and $21.8 million, is requested for the Detention and De-
portation program to staff a new joint INS-Bureau of Prisons contract facility in the
Southwest, and allow safe operation at all INS Service Processing Centers. Other
increases are requested to build support facilities necessary to accommodate the
criminal alien population at the Krome Service Processing Center, to accelerate
legal proceedings, and to enforce civil document fraud legislation. In addition to the
increases included in the 1993 budget, full-year support for my recently announced
m-iforcement initiative that provides an additional 300 Border Patrol agents and 200

investigators will be provided in 1993 through the permanent reprogramming of
funds. This proposal was transmitted to you earlier this month.

U.S. MARSILAI.S SERVICE

The Marshals Service, in many ways, is the organization that links law enforce-
ment with prosecution as well as providing specific services to the Judiciary. There-
fore, as long as more persons are charged with crime, the Marshals Service respon-
sibility for moving them through the justice system grows.

In 1993, the budget request totals $341.5 million, or $27.6 million over the 1992
appropriation enacted. Alter adjustments to base are covered, the net program in-
creases total 113 positions and $7.7 million.

As the judicial workload grows and judgeship vacancies are filled, there are in-
creased requirements for court security, prisoner security and the transportation of
prisoners. Outside these normal workload increases are significant increases for con-
verting the Marshals Service to the Department's Financial Management System,
improving its ADP and telecommunications system, implementing the Chief Finan-
cial Officers Act, and other administrative systems improvements.

Two significant offsets are made to the requested increases. One is the closure of
the Special Operations Group Training Center at Camp Beauregard, Louisiana
which has been underutilized and too costly and the other is to defer a portion of
the funding available for the construction of holding cells.

SUPPORT OF U.S. PRISONERS

The Marshals Service has responsibility for administering a separate appropria-
tion titled Support of U.S. Prisoners. For a number of years, there has been an un-
relenting increase in the number of unsentenced prisoners who must appear before
the courts, and daily housing costs of keeping prisoners in local jails have steadily
risen. In 1993, we expect to house an average of 12,987 prisoners daily in 920 State
and local *ails at an average cost of $49.09 per day. The cost is expected to be about
$261 million. In addition, $7.4 million will be applied to the popular Cooperative
Agreement Program to provide 250 guaranteed bed spaces on a long-term basis.

ASSETS FORFEITURE FUND

Like the Marshals Service, the Assets Forfeiture Fund is linked to both law en-
forcement and litigative efforts. The Fund was designed to take the resources of
drug dealers and apply them back into law enforcement activities after the expenses
of handling forfeitures were subtracted, and a determination was made that sei-
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zures were legally transferred to the Government. In the 1993 budget the discre-
tionary budget authority associated with the Fund continues at the i100 million
level.

LEGAL ACTIVITIES

The litigation and other legal work of the Department is conducted by a dedicated
staff supported from three a ppropriations--U.S. Attorneys, General Legal Activities,
and the Antitrust Division. Witnesses who appear at trials on behalf of the Govern-
ment are paid from the Fees and Expenses of Witnesses appropriation. In criminal
cases, the vast resources applied to investigations are useless unless the Govern-
ment is able to prosecute criminal offenses effectively in court.

The U.S. Trustees, who oversee bankruptcy filings, are also included within this
section.

UNITED STATES ATTORNEYS

At the core of the Federal legal system are the United States Attorneys. In the
94 judicial districts, the U.S. Attorneys prosecute most criminal cases, represent the
Government in civil actions, and initiate the collection of fines, penalties, and for-
feitures. As the priorities of the Nation change, U.S. Attorneys are asked to take
up new and stimulating challenges.

The Department's four priority initiatives of violent crime, drugs, white collar
crime, and civil rights all require considerable resources from the U.S. Attorneys.
These initiatives explain the thrusts of the $813.5 million appropriation request, an
increase of $92.8 million over the amount appropriated in 1992, as well as the in-
creases slated to be allocated to the U.S. Attorneys from the Organized Crime Drug
Enforcement appropriation.

Mandatory increases and a transfer of 30 positions and $3.3 million from the Civil
Division tohandle financial fraud investigations account for more than half of the
increases.

Program enhancements over the base funding level net to $39 million. The pre-
ponderance of the new funds, $34.4 million, are for criminal litigation in two areas-
violent crime and white collar crime.

Violent crime efforts will require $25.8 million and 360 positions. Of this amount,
the "Weed and Seed" initiative will require $14.3 million, thus bringing 1993 re-
sources for "Weed and Seed" to $20 million. The remainder will be about equally
divided between enabling the District of Columbia Superior Court to respond to the
continuing wave of homicides and other violent crimes committed in the District of
Columbia and a nationwide effort to use Federal laws to reduce firearm violence.

White collar crime will require an additional $6.6 million,-which will be applied
to health care fraud, bankruptcy fraud, computer fraud, pension plan fraud, and
telemarketing fraud.,

Rounding out the criminal litigation initiatives is a request for $2 million to use
U.S. Attorneys more widely to enforce civil rights laws.

On the civil side, increases totaling more than $5 million will be used for debt
collection and to assist other Federal agencies recover claims in bankruptcy proceed.
ings. The U.S. Attorneys will continue work in prosecuting drug offenses both from
their direct appropriation and from the allocation they get from the Organized
Crime Drug Enforcement appropriation. In 1993, all additional funds for drug pros-
ecution will come from the Organized Crime Drug Enforcement Task Forces.

GENERAL LEGAL ACTIVITIES

The General Legal Activities appropriation funds 10 Washington based activities.
Most of the resources vested in this appropriation are concentrated in the five legal
divisions supported by this appropriations, but there are also sizeable requirements
for the Legal Activities Office Automation activity and smaller amounts or the So-
licitor General; the Office of Legal Counsel; the U.S. National Center Bureau,
INTERPOL; and the Special Counsel for Immigration Related Unfair Employment
Practices.

In 1993, the budget request for the General Legal Activities appropriation is
$419.5 million, or $35.3 million over the amount enacted in 1992. The program in-
creases are concentrated in five high priority areas previously addressed.

The largest increase for the Washington-based legal divisions is for the Civil
Rights Division. These include program increases totaling $3.7 million, all of which
fall within the Administration's priorities to enforce the civil rights laws. In 1993,
the Department's request includes approximately $2.7 million that is needed to pro-
vide in formation to entities required to comply with the Americans with Disabilities
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Act and to enforce compliance actions where it is clear that voluntary compliance
will not be obtained. Additional resources are also needed to investigate police bru-
tality and hate crimes and uncover housing discrimination by continuing a Housing
Testers Program.

The Tax Division initiatives totaling over $2 million have a link to white collar
crime. More than half of the total relates to criminal prosecution and most of the
remainder to civil litigation, where the emphasis will be to collect taxes from bank-
rupt corporations financed through high yield bonds. Within the white collar crime
priority, we will focus on complex schemes devised to defraud the Government of
excise tax,s on motor fuels, increased fraud associated with electronic filing of in-
come taxes, fraud associated with bankruptcy filings, and a general effort to follow
through on the Internal Revenue Service's effort to reduce the tax gap.

The Criminal Division's program increase for $1 million is mainly related to our
white collar crime initiative, which specifically includes $350,000 .to combat pension
plan fraud and another $300,000 for health care fraud. Most of the remainder will
be applied to the recently established computer crime unit.

The Environment and Natural Resources Division is central to the implementa-
tion of the President's environmental priorities. Increases total $3.2 million, of
which $1.8 million will be used to develop standard protocols to help bring Federal
facilities into compliance with environmental laws. The Government will also be re-
quired to defend cases protesting Clean Air Act regulations and enforce the final
provisions of the Resource Conservation and Recovery Act. The remainder of the in-
crease is the $1.4 million requested for automated litigation support.

Aside from the various legal division requirements, the budget includes a $43.4
million request for Legal Activities Office Automation, a $12.7 million increase over
the amount provided in 1992. This request, which is one of our infrastructure prior-
ities, is a key factor in the Department's productivity and efficiency. Several legal
divisions that entered the office automation era fairly early are now at the point
where their systems are outmoded, and the basic equipment is obsolete. The request
will allow us to begin to upgrade some of the earlier systems and allow the Depart-
ment to comply with the mandatory requirements of the Government Open Systems
Protocol.

ANTITRUST DIVISION

The appropriation request for the Antitrust Division for 1993 is $54.1 million. To-
gether with a fixed $10 million estimate for premerger notification filing fees under
the Hart-Scott-Rodino Antitrust Improvements Act of 1976, the total amount avail-
able to the Division in 1993 will be $64.1 million, an increase of almost $5.9 million
over the total amount available in 1992.

The Antitrust Division was the earliest legal division in the Department to install
office automation equipment and automated litigation support. Consequently, the
Division has a strong need to obtain automated systems that meet current security
requirements, support management requirements, and meet special litigation re-
quirements. In terms of new program initiatives, the Division is following up on its
legislative proposal regarding joint production ventures andprosntoeadis
role as an advocate for competition. The 1993 initiatives wil requ ire an additional
$2.6 million.

If legislation to transfer certain railroad related functions from the Interstate
Commerce Commission is enacted, the Committee will need to consider a related
budget request for $850,000.

FEES AND EXPENSES OF WITNESSES

The Fees and Expenses of Witnesses appropriation request for 1993 of $81 million
is $11.8 million below the $92.8 million enacted in 1992. The no-year mandatory
portion of the account can absorb this -reduction without difficulty because unex-
pected unobligated balances from 1992 will remain available to help support the
1993 expected program level.

This appropriation supports litigation efforts by paying witnesses who appear on
behalf of the Government, either as fact or expert witnesses, as well as physicians
ordered by the court to perform mental competency examinations. Persons admitted
to the Government's witness protection program are maintained in safehouses or are
ermanently relocated at Government expense. Smaller programs have been estab-

fished to compensate victims harmed by protected witnesses and to pay private
counsel for Government employees sued for actions taken while performing their of-
ficial duties.

Until 1993, this entire appropriation was classified as mandatory, but the pending
request now includes a $1.4 million to provide temporary protective services to ap-
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proximately 50 witnesses who will appear before the D.C. Superior Court. Because
this program has not been statutorily mandated, it has been classified by the Ad-
ministration as a discretionary program.

UNITED STATES TRUSTEE SYSTEM FUND

Although the fees established for bankruptcy filings exceed the expenses of the
United States Trustees, the basic enabling legislation made receipts unavailable for
operations and specified that the program should be financed from appropriations.
In the 1992 appropriations act, relief was provided to the extent that certain in-
creased fees for Chapter 11 cases were made available for obligation. This allowed
the 1992 program to be funded near the level of the request. The total funding ex-

Sected to be available in 1993 is $100.2 million, $29.3 million of which is derived
rom Chapter 11 filing fees. This should support 1,308 positions, 198 positions more

than in 1992. In 1993, the appropriation request is $70.9 million or $13.7 million
more than in 1992. Even with these increases, the situation remains serious. The
growing wave of bankruptcies demands a Federal response because bankruptcies
are the Constitutional responsibility of the Federal Government. Over the past five
years the caseload has increased by 82 percent. The U.S. Trustees Program has
madegrat strides in bringing integrity, professionalism and uniformity to the sys-
tem. Yet, thousands of old cases remain open, and there is a high risk that many
private trustees who have nft met fiduciary standards will go undetected. In addi-
tion, fraud by debtors appears to be extensive. Accordingly, we are now reviewing
the steps that we must take to close cases that should be closed, to find and pros-
ecute any private trustee or debtor fraud (including improved training of Assistant
U.S. Trustees, FBI Special Agents and Assistant U.S. Attorneys), and to propose
any legislation needed to ensure that we have all the necessary tools to accomplish
these tasks.

FEDERAL PRISON SYSTEM

The Federal Prison System, it must be emphasized, is at the end of a long admin-
istration of justice pipeline where public attitudes about crime influence the Admin-
istration to propose and the Congress to act on the punishment of crime. These ac-
tions usually translate into decisions on investigative and prosecutorial resources to
be applied. Ultimately, the courts are presented with criminals who require sentenc-
ing within guidelines. With a growing body of Federal offenses and the recent wave
of violent crime, it is difficult to see an end to the growing population in Federal
prisons.

At present there are over 65,000 Federal inmates in direct custody, about 40 per-
cent more than there were in 1989. The average daily population forecast for 1993
is 74,500. Drug offenders make up 58 percent of this population, a proportion that
has risen steadily since 1980.

For many years the Federal prison population has been well over the System's
rated capacity. Within the last year, we have decided that we could safely accept
more double bunking in correctional institutions, and we have urged the American
Correctional Association to adopt similar standards. Even using our own upward re-
vision in design capacity, we are still 50 percent overcrowded. From the policy per-
spective, our only option seems to be to construct more prisons to house the growing
population.

In the 1993 budget for the "Buildings and facilities" appropriation, the $339.2 mil-
lion request includes program increases of $172.1 million for-new construction and
$67.3 million for modernization and repair of existing facilities.

The $172.1 million construction request includes $79.6 million to construct a 662-
bed penitentiary in Yazoo City, Mississippi. Architectural, engineering, and site
preparation work totaling $39.5 million is budgeted for the construction of a pen-
itentiary in Forrest City, Arkansas, which will have another 662 beds, a medical
center and camp with 750 beds at an undetermined site, and detention centers in
the Middle District of Florida and Sacramento, California with 500 beds each. An-
other $33 million is included to expand projects at five existing facilities, adding an-
other 408 beds. These specific construction projects will provide an additional 3,482
beds. Finally, $20 million is included to acquire and renovate surplus facilities, such
as former military bases or closed colleges, that would house an undetermined num-
ber of prisoners.

Under modernization and repair, an increase of $67.3 million includes a number
of projects that are needed to keep the older facilities fully functional. Substantial
increases are needed to achieve utility and energy savings, life safety improvements,
and hazardous waste removal.
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For the "Salaries and expenses" appropriation, the request is for $1.9 billion,
nearly $297 million higher than 1992. This is an 18.6 percent increase. Metropolitan
Correctional Centers will be opened in Brooklyn, New York and Miami, Florida. The
Federal Correctional Institution in Manchester, Kentucky and portions of the Cor-
rectional Complex in Florence, Colorado will be activated. In Allenwood, Pennsylva-
nia we plan to open a medium security facility. Opening and staffing these facilities
will require an additional 1,683 positions and over $100 million in 1993, but these
activations will make 4,640 bed spaces available.

The request for care and subsistence is $13.5 million. Another $19 million for
1,502 contract bed spaces should allow some relief from current overcrowding. The
other major increase is $22 million to provide a joint contract detention facility in
the Southwest with 1,000 beds which would be shared with the Immigration and
Naturalization Service.

Finally, the operation of a total system requires that we provide AIDS treatment,
manage drug care, extend the use of contract medical care, and provide other correc-
tional services.

OFFICE OF JUSTICE PROGRAMS

State and local assistance for law enforcement activities is being provided by a
growing number of Justice components, but the major vehicle for providing law en-
forcement assistance grants is still the Office of Justice Programs.

The 1993 request for the three accounts administered by the Office are very simi-
lar to the 1992 proposals.

For the "Justice assistance" appropriation the request is $588.5 million. Its-largest
component is the $496 million drug control grant program. This includes $22 million
to be transferred to the Federal Bureau of Investigation to continue its work to im-
plement the National Crime Information Center 2000 Project. The Administration
also urges that the Regional Information Sharing System be incorporated into the
drug grants and that the States should share more of the costs. Finally, our pilot
"Weed and Seed" effort includes $8 million in drug grants and another $2 million
from the Juvenile Justice request.

We continue to support the efforts of the National Institute of Justice, the Bureau
of Justice Statistics and the Missing Children's program. The Bureau of Justice Sta-
tistics needs resources to survey offenders on probation and parole; to measure fam-
ily violence, child abuse, and other injuries that warrant emergency room care; and
to reinstate the Criminal Justice Employment and Expenditure Survey.

The 1993 budget request would terminate the $5 million program to reimburse
States for Mariel Cubans convicted in State courts. The Juvenile Justice program
request for $7.5 million will focus on High Risk Youth programs that deal with
gangs and drugs.

For the "Public Safety Officers Benefits" appropriation we have been fortunate
that death clams have leveled off but new legislation passed in 1990 will add costs
for disability payments. The self-financed Crime Victim Fund requires no legislative
action.

GENERAL ADMINISTRATION

The direct funding requested for the General Administration is $132.9 million, or
$22.8 million more than in 1992. The request includes net mandatory changes of
$8.1 million and program increases totaling $14.7 million.

An increase of $6.5 million in no-year funding is requested to continue the imple-
mentation of the Department's Facilities- Program 2000 initiative. The requested
funding will support several planned projects, including the design and above stand-
ard construction for the Swing Space project, which is required to house the person-
nel that will be displaced during the planned renovation of the Main Justice Build-
ing.

A $5.3 million increase is requested to begin implementing the Chief Financial Of-
ficers Act and to improve the Department's financial reporting system. Additional
resources will also enhance the Department's ADP security through increased pro-
gram coordination and oversight

In addition, the request includes $1.5 million to provide 20 additional immigration
judges and 40 support staff needed by the Executive Office of Immigration Review.

The budget request also earmarks $1.1 million to improve debt collection methods
and increase information on the program's effectiveness.



177

QUANTICO TRAINING CENTER

In the 1992 appropriations process, the Congress provided $3.5 million to begin
work on an expanded law enforcement training center in Quantico, Virginia. The
1993 request provides $31 million to construct the center. The center will be located
on donated Marine Cors land and will serve the growing training needs of both
the Federal Bureau of Investigation and the Drug Enforcement Administration. It
is necessary that we proceed with additional facilities.

OFFICE OF THE INSPECTOR GENERAL

The Office of the Inspector General conducts audits, investigations, and inspec-
tions of Departmental programs and functions. The 1993 request for $31.8 million
and 358 positions includes 10 new positions and $3 million to oversee audits of the
Department's financial statements.

OTHER PROGRAMS

The Community Relations Service's 1993 request of $36.6 million contains $8.5
million in program increases over the base funding level. All of these initiatives re-
late to the Cuban Haitian entrant program. A major component is the $4.9 million
requested for halfway house outplacements of 360 Mariel Cubans from Bureau of
Prison facilities. An additional $3 million is needed to maintain beds at St. Eliza-
beths Hospital and for drug release cases. Accompanying these overall increases, the
program requires more substance abuse and follow-up counselors as well as more
mental health evaluations. Our goal is to get Mariel Cubans out of Federal facilities
quickly and keep them out.

The U.S. Parole Commission continues to phase out its operations as it moves
closer to its termination date of November 7, 1997 as directed by the Judicial Im-
provements Act of 1990. With sentencing guidelines applying to more prisoners, the
number of prisoners eligible for parole declines.

For the National Institute of Corrections (NIC), the $11 million request includes
only one 1993 program initiative. As State and local correctional institutions are
rapidly expanding, the need for technical assistance requests, training, and grants
from the Federal Government grows.

Finally, the Foreign Claims Settlement Commission request provides for core staff
and continued adjudicating claims against Iran.

CONCLUSION

Again, I want to express my appreciation to this Subcommittee for your support.
I am hopeful that we can receive your backing for fiscal year 1993.

STATEMENT OF THE ATTORNEY GENERAL

Mr. BARR. I am pleased to be here today to present to you the
President's 1993 budget request. It has been a privilege for me dur-
ing my tenure at the Department to work with you, Mr. Chairman,
and you, Senator Rudman, and the other members of this commit-
tee. In the past few months, as I have moved into the position of
Attorney General, I have greatly appreciated the courtesy and the
support that you have extended. I look forward to continuing that
strong and positive relationship.

I think we all understand that the very first duty of Government
is to protect the public safety, and that is the mission of law en-
forcement. It is the mission of the Department of Justice. In this
town, we have this strange lexicon where almost all of this spend-
ing is called discretionary, but I can't think of anything that is
more mandatory and more of an entitlement than spending on law
enforcement, because it is really the foundation of everything else
we do as a society.

I think you would agree, and the other members of this sub-
committee would agree that now is not the time to be scrimping
on law enforcement. It still must come first. As you know, the
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President has been seeking substantial investment in law enforce-
ment in the Department of Justice during his administration. He
has sought substantial increases each year, and those increases are
really necessary to meet the challenges that confront us.

I have to say that we are very grateful for the leadership role
that this subcommittee played last year, in the appropriations proc-
ess, to get us the increased funding that we were able to get. With-
out the role of this subcommittee we came dangerously close to
ending up with no increase, but thanks to the work on the Senate
side we ended up with a significant increase; not as much as we
wouid have liked overall, but still a significant increase. This year
is no different. The President is seeking a substantial increase, and
I know we can count on you, Mr. Chairman, and you, Senator Rud-
man, and the other members to support law enforcement as you
have in the past.

As you say, we are seeking an increase, depending on how you
measure it, between 9.3 and 10 percent. I have often said that it
is misleading to talk about priorities in the Department of Justice
because our first priority is to cover the entire front of our law-en-
forcement responsibilities across the broad spectrum of require-
ments. I think you'll see from our budget request that we are going
to remain committed to the full breadth of our responsibilities.
Nevertheless, there are a few areas that warrant special emphasis,
and I want to make some brief note of them.

VIOLENT CRIME

One of my top priorities is to do all we can at the Federal level
to support our State and local colleagues in fighting violent crime
and drug trafficking. In the violent cnme area, we are dealing with
an area of responsibility that lies primarily with State and local
governments. Over 95 percent of violent crime falls within the ju-
risdiction of State and local governments. Nevertheless, there are
some target areas where we can assist State and local govern-
ments, and have a significant impact at the Federal level.

Specifically, I think we can use our resources and our tough Fed-
eral laws in areas that have traditionally had a Federal nexus, and
that is in attacking drug trafficking organizations, felons who use
firearms in the commission of their offenses, and organized crimi-
nal activity, such as gangs.

It might be useful if I correlated some of what we have done re-
cently by way of reprogramming requests, in which we are grateful
for your support, and how those reprogramming requests correlate
to what we are asking for in 1993.

Starting with the gang area, we, in our reprogramming, sought
to shift 300 FBI agents from FCI work and put them into violent
crime work in 39 cities. We established some joint FBI and ATF
task forces in four cities; we are sup orting a National Gang Analy-
sis Center to support those FBI and ATF operations. In the immi-
gration area, we have reprogrammed 150 INS investigators to tar-
get violent criminal alien gang members.

The second area that we are active in, as I said, is targeting vio-
lent offenders who violate Federal firearm statutes. That is our
Project Triggerlock. That started last April. We have over 4,000 in-
dividuals charged under that statute. I think probably by the 1-
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year anniversary, we are going to have about 6,000 charged. That
represents about 10 percent of our Federal prosecution caseload
right now.

Then the third area is the so-called Weed and Seed Program. We
are pressing ahead, in 1992, with this innovative program to assist
communities to reclaim their neighborhoods from crime. Workihg
with community leaders, we are targeting high-crime neighbor-
hoods and housing developments to weed out violent criminals,
gang activity and drug-trafficking activity, and then working with
those community leaders and State and local governments to seed
those neighborhoods in a focused way to achieve economic redevel-
opment.

So, those are the three elements of our violent crime program,
and we are seeking enhancements in all three of those areas. On
the antigang activity, we are proposing to shift 58 more agents
from FCI to violent crime in 1993; we are seeking an enhancement
for the U.S. attorneys of 161 additional prosecutors in the violent
crime area.

In addition, the President seeks a major increase in the Weed
and Seed Program. There are really two options that are being pro-
posed: One option would not require enactment of enterprise zones
and that would be largely a Department of Justice program with
$30 million for weeding, essentially, law enforcement activities, and
then $80 million of earmarked money from other appropriations
social programs, and social spending, to be applied in those weed
and seed areas.

The other option would require enactment of the enterprise zones
and would be part and parcel of the enterprise zones approach.
With the enterprise zones what is being proposed as a $110 million
program would go up to $500 million, another $390 million in so-
cial program targeting for those weed and seed areas.

DRUG ENFORCEMENT

On the drug front, the President's budget seeks $12.7 billion for
our total antidrug effort. Now, with this, $4.7 billion would go to
the Department of Justice. This is a $411 million increase in our-
antinarcotics efforts, or an 8.8-percent increase. This represents 41
percent of all the financial resources included in the Department
of Justice's budget, and that includes all of DEA and OCDETF, but
also portions of other accounts that are attributable to our
antinarcotics efforts. For example, for the Bureau of Prisons, we
are allocating about $1.6 billion to the antidrug account.

The two highlights in the narcotics area are obviously OCDETF,
which is a principal program within the Department of Justice in
the counternarcotics area. We are seeking $399 million. This rep-
resents an increase of $35.8 million. Of that, $20.6 million would
be enhancements, and basically what we are seeking is a total of
205 agents and 47 prosecutors. Sixty-six agents would be in the
FBI, and would be part of our heartland strategy of putting agents
out into level 3 and level 4 cities, smaller cities to work on drug
problems in those communities; 47 would be DEA agents; 22 INS
agents; and 44 U.S. attorneys.

In the DEA program we are seeking $771.5 million in direct ap-
propriations. This includes an increase of $54.8 million over appro-
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priations for 1992. Basically, what we are seeking is an enhance-
ment of 93 new agents of which 53 would be for our South Amer-
ican operations. They would go into seven teams in South America:
two to Bolivia, two to Peru, one to Guatemala, one to Ecuador, and
one to Venezuela. In addition, of those 93 agents, 22 would go to-
ward State and local task forces here in the United States, and 18
would be for pilots for both our domestic and our international op-
erations.

WHITE-COLLAR CRIME

White-collar crime remains one of our top priorities, and we al-
ways have to bear in mind that with the stroke of a pen, a corrupt
bank official can steal more money than 1,000 armed robbers, and
that it is important to maintain the integrity of our whole economic
system and to maintain confidence in our system. That requires
strong white-collar enforcement. Obviously, a key concern over the
past few years, and currently, remains financialinstitution fraud.
We received a substantial infusion of resources, and you played a
central role in that, Mr. Chairman, as well as the subcommittee,
in 1990 under the Financial Institutions Reform, Recovery, and En-
forcement Act [FIRREA]. We think those resources have been put
to good use. Since October 1988, we have prosecuted more than
2,700 defendants in major financial institution fraud cases, and
more than 1,000 of those defendants were in S&L cases. We are
achieving over a 97-percent conviction rate, and 75 percent of those
convicted are receiving jail sentences.

But, as we keep up the momentum in the financial institution
fraud area, I think it is important that we move aggressively to
deal with emerging problem areas, and one area of particular con-
cern to us is health care fraud. In 1991, here in the United States
we spent $738 billion on health care. The Federal Government pur-
chased over $200 billion for health care services. The GAO esti-
mates that fraud and abuse in the health care area is over $50 bil-
lion a year.

Now, as you may be aware, we took some steps this year to step
up our effort in the health care fraud area. We reprogrammed 50
foreign counterintelligence agents from the FBI to work on health
care fraud. That gives us now a total of 96 agents working full time
in 12 cities in health care task forces. We have set up a health care
fraud unit in the Criminal Division with six prosecutors in that di-
vision. We have allocated approximately 100 assistant U.S. attor-
neys to deal with health care fraud and added 10 positions to sup-
port that effort.

Overall, for 1993 in the white-collar area, we are-seeking $640
million for our white-collar program generally. Of this, $278 million
is requested for financial institution fraud, so that shows the mag-
nitude of the financial institution fraud effort. The overall program
increase in the white-collar area is $23 million and 388 positions.
The bulk of these positions would go to the FBI in our request; it
is 136 additional agents.

I would like to give you just briefly the breakdown where we
would seek to allocate these resources: In the financial institution
fraud area, 50 more agents; in health care, 35 new agents plus an
additional reprogramming of 15 agents from FCI to health care for
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a total of 50 new agents in 1993. That, joined with the 50 we are
doing this year, would mean the augmentation of over 100 agents
in 1992 and 1993. In wire fraud, 10 more agents; in bankruptcy,
16 more agents; and in computer crime, 25 agents.

In the U.S. attorney's offices, in the white-collar program, we are
seeking 60 new prosecutors; 24 of those would be in the health care
fraud area, and 36 would be distributed among other areas of
white-collar crime. In the Criminal Division we are seeking 12 new
prosecutors, and in the Tax Division we are seeking 19 new attor-
neys that would focus principally on bankruptcy fraud, tax, and ex-
cise fuel fraud.

CIVIL RIGHTS

The civil rights area remains a priority as well, and we are seek-
ing a 13.8-percent increase in the CivilRights Division, which is
the highest increase of any of our litigatin divisions. That would
be from $48 million to $54 million, and wourd fund 14 new attorney
positions in the Civil Rights Division. They would work principally
on criminal litigation including hate crimes, employment discrimi-
nation, and the implementation of the Americans With Disabilities
Act.

We are also seeking $500,000 to continue our testers program in
the fair housing area that we started this past year with the repro-

-gramming of $700,000. We are also seeking 20 additional prosecu-
torial positions for the U.S. attorneys offices to work primarily in
the hate crimes area.

IMMIGRATION

I would like to run briefly through the immigration area, and
then finally, I will end up with just a review of what we are doing
and requesting in the prison area. It is important that we maintain
the integrity of our borders in this country, and maintain the integ-
rity of the immigration process. I think that requires strengthening
INS. Earlier this month, we took steps to bolster INS in both the
enforcement and the service side, using the fees, fines and various
reprogrammings. As you are aware, that involved adding 300 new
Border Patrol agents for this fiscal year; 200 criminal investigators,
and as I said earlier, 150 of those would be targeted to criminal
aliens; over 700 new personnel would be on the service side, includ-
ing 248 airport inspectors.

In 1993 we are seeking a total appropriation for INS of $1.066
billion. That would be a 12.8-percent increase for that agency, and
fund over 549 positions. That would include 200 additional Border
Patrol, so our combined 1992/1993 augmentation of the Border Pa-
trol would be 500 new positions. It would also fund, for 1993 with
this request, 50 more investigators who would be targeted prin-
cipally in criminal aliens, and 249 positions in our Detention and
Deportation Program.

PRISONS

Finally, in the prisons area, we are pressing ahead with our com-
mitment to substantially expand Federal prison capacity, that we
believe is the precondition of all law enforcement. All our other ef-
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forts go to naught if we do not have the prison space to incarcerate
the people who have been convicted. Our 1993 request includes
construction funds for a 662-bed penitentiary in Mississippi, and
A&E funds for a penitentiary in Arkansasthat would be another
662-bed facility-a medical center with 750 beds at an undeter-
mined site, and detention centers in the middle district of Florida
and Sacramento, 500 beds each, and in addition, expansion funds
to add another 408 beds in five existing facilities. Finally, we are
requesting $20 million to acquire and renovate surplus property,
including military bases for detention space.

Our S&E request for the Bureau of Prisons is $1.9 billion, which
is nearly a $297 million increase over last year. A large part of this
is necessary to fund the activation for 1993 of 4,640 beds in facili-
ties that have been under construction. Those facilities include
metropolitan correctional centers in Brooklyn and Miami; an FCI
in Manchester, KY; part of a complex in Florence, CO; and a me-
dium security facility in Allenwood, PA.

So, that is an overview of our budget request. I would be glad
to answer any questions that you and the committee members
have.

HEALTH CARE FRAUD

Senator HOLLINGS. You said out of the approximately $738 bil-
lion in health care costs spent in the United States, about $200 bil-
lion is Government supported and about $50 billion of that is in
fraud and abuse?

Mr. BARR. The GAO estimates about $50 billion is lost through
fraud and abuse, and we have no basis for quarreling with that
number. We don't always cite GAO as an authority.

Senator RUDMAN. Only when it is convenient.
Mr. BARR. When it is convenient, right. [Laughter.]
No; in this case, I think the FBI estimates are similar.

ADDITIONAL DRUG ENFORCEMENT ADMINISTRATION AGENTS

Senator HOLLINGS. The FBI's estimate is similar. That is a stun-
ning statistic there of some $50 billion in health care fraud.

On another matter, I question, from our experience here, the for-
eign assignments of the DEA. Of the 93 additional agents you just
mentioned, you are going to send quite a few of them down to Latin
America.

Mr. BARR. That is right.
Senator HOLLINGS. The only reason that I comment in that vein

is that we started 20 years ago in the poppy fields of Burma, and
we burned all of those up; and then we went to the laboratories in
Marseille, and we destroyed all of those; and then we went to Bo-
livia; and then we jumped up to Colombia; then we went down to
Peru and in between, Mexico. From personal experience out there
in the Golden Triangle, we went up there into upper Thailand,
Laos, and the old-time Burma, accompanied by the DEA, the State
Department, and all the rest of the authorities. And, then they say,
"By the way, Senator, you can't go in there right now; they have
got their own armies."
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I don't know about sending agents down to Latin America and
question whether this thing works. It sure costs us with respect to
our relations. It is the old "Gringo from the North," and it is a
questionable foreign policy. I mean, you can't enforce the laws in
other people's countries. I believe we are wasting money.

Then, of course, Senator Rudman and I go down and hold public
hearings in my own backyard in South Carolina and find out the
biggest cash crop in the State is marijuana. It isn't tobacco or cot-
ton or poultry; it is marijuana. So we have got to have a better ap-
proach. With all the innovation and everything else that you have
got in your budget here, which we commend, I just ask you to look
closely at that request for increased drug efforts in Latin America.
It sounds good and everything else like that, but it doesn't appear
to be affecting production and we seem to be going backward.

Cocaine production is up; usage is up; and accompanying crime
is also up. So with all the approaches that you are innovating here,
I encourage you to think on that one a little bit.

WEED AND SEED PROGRAM

For example, weed and seed, how do you describe your social pro-
grams? We have all got ideas of how to get down into the inner
city, the ghetto, the crime-infested area. You say weed out the
criminals, everybody knows that: Arrest everybody you can get
your hands on. But then how do you seed? What is your plan in
Justice, as the Attorney General, for seeding?

Mr. BARR. I think the underlying philosophy in the program is
that we have a lot of programs now in the Federal Government, so-
called social programs, things like drug-prevention programs; job
training; Head Start, community development grants; housing
grants; spread around the Federal Government, each administered
by a different agency. Historically, the coordination among those
agencies, just on the social side, has not been that effective.

Senator HOLLINGS. So you are going to take it over?
Mr. BARR. Well, we are not going to take it over.
SenatorHOLLINGS. Who is? You have pointed at the problem.
Mr. BARR. The second part of the problem is these programs

haven't been coordinated with law enforcement. This is the concept
of the program, if we spend some money in the inner cities that
have been undermined because of the crime problem, we build
housing projects, schools, and so forth that are then subsequently
overrun by crime, the idea behind weed and seed is that the social
programs have to be targeted and focused to work together in a re-
inforcing way, and have to work hand-in-hand with law enforce-
ment.

The Attorney General can play a role by working with various
Cabinet members, first, by earmarking some of the money in those
other programs for these weed and seed communities, and second,
by having the Attorney General work with these other Cabinet Sec-
retaries to make sure that these programs are carried out in an ef-
fective, integrated way in those communities.
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SPECIAL FORFEITURE FUND

Senator HOLLINGS. Let's see if maybe you can get the program
coordinated, like you say, focused and operative. It hasn't been sup-
ported heretofore, and you seem to have a charm with OMB. Evi-
dently you are getting through.

With respect to the special forfeiture fund, you are the authority
in the Government on jurisdiction. How do you justify $14.3 million
from the Treasury-Postal Service appropriations in your particular
budget? In fact, the numbers don't appear in the Justice portion of
the President's budget. The Presidents budget request for Justice
agencies does not include the transfer of this money from Treasury
to you, but you have got it in your justification. I am not complain-
ing, but we are going to have to rely on Senator DeConcini for the
money when they mark up. Are you aware of that?

Mr. BARR. I am not exactly sure. In putting together our budget,
the Office of Management and Budget informed us we could expect
$14.3 million coming out of the special forfeiture fund, so that was
taken into account.

BUREAU OF PRISON'S UNOBLIGATED BALANCE

Senator HOLLINGS. On the prisons themselves, we find that the
Bureau of Prisons has $1.4 billion in unobligated balances. How do

ou justify asking for $339 million when you have a $1.4 billion
ackup in the Bureau of Prisons?
Mr. BARR. Are you talking about construction funds?
Senator HOLLINGS. Yes; "Buildings and facilities construction" ac-

count. I hope it is not for salaries-that they are holding back on
their salaries.

Mr. BARR. As you know, the buildings and facilities appropriation
are no-year funds. The bulge in the BOP's unobligated buildings
and facilities balances occurred with the unexpected infusion of an
extra $1 billion in 1990. All of the funds have been allocated
against specific projects.

Senator HOLLINGS. All $1.4 billion?
Mr. BARR. Whatever the construction amount is. I am not sure

what it is.
Senator HOLLINGS. Attorney General Barr, you have just found

money. They have been building up this balance for 4 years. They
are all empire builders. They have got $1.4 billion. The richest
thing you have got is Mike Quinlan in the Bureau of Prisons over
there. They have got money to spend. I pick up the morning paper
and read it, and I find out, "How in the world did that ever hap-
pen?" because we have pinched, conferenced, argued, and fussed,
all trying to find more to support critical law-enforcement needs.
"We need more money. We have got to get build more prisons." The
Senator from Pennsylvania, he put in his amendment bigger than
life, Senator Specter; he wants more prisons, and I have got prison
money going bad, to the tune of $1.4 billion.

ALLOCATION OF RESOURCES

Senator RUDMAN. Mr. Chairman, if I could interject a moment,
maybe to get a truly definitive answer to this, because I think we
need a very definitive answer in terms of our allocation. I think we
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ought to ask the Attorney General, in consultation with his BOP
people, to give us a rather specific report on how that money will
be spent that is presently unobligated. Then we can make our own
judgment about that, rather that try to get an answer today, since
I am not sure that we have all the data in front of us. Can you
respond to that?

Mr. BARR. I think that is a good idea. I would be glad to provide
that report. As I understand, this is like a basketball swallowed by
a snake. We got a substantial increase in, I think, 1988?

Mr. ROPER. 1990.
Mr. BARR. My chart shows that our unobligated amounts are

dropping, and are now coming into line with our obligations. So, I
think we are working this out, but I would be glad to provide a re-
port.

Senator RUDMAN. I think the reason we want to know that, Mr.
Chairman, is that I expect we are going to have an allocation prob-
lem this year. If it turns up that BOP is going to have a higher
rate of unobligated funds toward the end of the fiscal year than we
presently anticipate, I think your point is that we ought to know
that so we can do some reallocating. Am I correct about that?

Senator HOLLINGS. That is right. But, let me also point out that
Lhe activation request you made for 1992 was off by $24.4 million.
And, you fell short of the projected inmate population by 1,226 in-
mates, or $5 million. So you ave got us appropriating $30 million
more than what you needed and that is a shame. I can tell you
now, we are going to get into the conference over on the House side
and with our colleagues here on the Senate floor, and it will be
hard to justify cuts-they will be voting more money because every-
body believes in prisons rather than schools in this day and age.
We give goals to schools; we give money to prisons. That is the way
it has been working.

[The information follows:]

UNOBLIGATED BUILDING AND FACILITY FUNDS

During fiscal year 1989 through 1992, the Bureau of Prisons was appropriated a
total of $2.95 billion in Building and Facilities (B&F) funds for capacity expansion,
general improvements, major renovations, utility improvements, hazardous waste
removal, life safety improvements and energy savings projects. Of this total, $2.59
billion was for capacity expansion. Since B&F projects take several years to com-
plete, B&F appropriations are specifically intended as no-year funds. This provides
for funds to be allocated to specific projects but not actually obligated until the var-
ious contracts are awarded.

As the attached chart indicates, there was a surge in the Bureau's unobligated
balances in 1990. This was caused by the unexpected additional appropriation of $1
billion for new prison construction. The chart also reflects the Bureau s progress in
substantially reducing the unobligated balances as the siting, design, and construc-
tion activities have increased in response to the additional funding received.

The capacity expansion funds have all been allocated toward projects which will
add over 34,000 additional beds to the Bureau's capacity by the end of 1996. These
projects are located in 23 States, the District of Columbia, Puerto Rico, and include
6 correctional complexes, 8 correctional institutions, 7 detention facilities and 34 ex-
pansion projects at existing institutions.

Since all of the B&F funds appropriated for capacity expansion have been allo-
cated to specific projects, they will be needed for obligation at the appropriate time.
Thus, it is imperative that the additional B&F funds requested by the Bureau for
1993 be provided in order for the Bureau to continue expanding its capacity to keep
up with the relentless growth in its inmate population.
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INMATE USER FEE

Senator HOLLINGS. Looking at your request to charge inmate fees
for first-year costs of incarceration, I'm questioning how this is dif-
ferent from fines assessed by judges at the time of sentencing. I am
a judge sitting there, and I have got to take the financial status
of the defendant that I am about to sentence into account. So, I fine
him heavy because he can afford it. Then I come around here and
I find out that you are starting a fee schedule for inmates that can
afford it. Is that going to be duplicative? Is that going to be con-
stitutional? Has that been factored through and worked with the
sentencing guidelines in the Federal judiciary?

Mr. BARR. Yes, sir; we have looked at the legality of it, and it
is our view that this is not a punishment; this is a user fee. It is
constitutional. We estimate that of the 30,000 prisoners we are pro-ecting to be admitted in Federal facilities, 9 percent of them will

ave the resources to pay for their first year of incarceration, and
so what we are proposing is a user fee that extracts this and would
raise about $48 million.

Senator RUDMAN. What is that fee per year?
Mr. BARR. The cost is approximately $17,000.
Senator HOLLINGS. But if you are not able to charge that $48

million, you see, then we are into another soup, because OMB and
CBO on the scoring of the President's request, have automatically
reduced our allocation by an estimated $48 million. Well, we will
know where to get it. We will go ask Mr. Quinlan for a loan.
[Laughter.]

They talk about the House bank.
Senator RUDMAN. Let's not talk about that.
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Senator HOLLINGS. Let's talk about the prison bank.
Senator RUDMAN. Let's get back to the subject.
Senator HOLLINGS. The prison bank. We have got a fellow who

is really a banker. He is better than any bank I have got in my
backyard.

General, I want to yield to the others, but let me commend you.
I notice that you made a ruling here that registered lobbyists for
foreign companies and governments cannot serve on Federal Gov-
ernment advisory panels. The U.S. Senate, and in this particular
subcommittee, put riders on past appropriation bills along those
lines. I am glad you picked this up.

SHERMAN ANTITRUST ACT

With the antitrust initiative that you put in, can you elaborate
on that for us a little? Are we now going to enforce the antitrust
provisions against these foreign entities the same as we do against
an American manufacturer or corporation; is that right?

Mr. BARR. That is essentially right, Senator. Our international
antitrust guidelines, in 1977, took the position that if foreign com-
panies enter into an agreement, a cartel to restrict U.S. exports,
that was covered by the Sherman Act and was actionable as an
antitrust Violation. That goes to the legal issue of potential read of
the Sherman Act, and that was the rule followed by the Depart-
ment of Justice until 1988.

In 1988, a new set of guidelines was issued and there was a foot-
note that said the Sherman Act would be applied only where you
could demonstrate harm to U.S. consumers as a result of that car-
tel agreement. Our decision or recommendation is to knock out that
footnote, that restriction, as not being required by the Sherman
Act. So, the position that we are in now or proposing would go back
to the rule that was in effect in 1977 to 1988, and say that where
foreign companies enter into an agreement to restrict U.S. exports
that there could be a violation of the Sherman Antitrust Act with-
out having to show harm to U.S. consumers.

Now, there are a lot of practical difficulties that arise, as you are
aware, in international or extraterritorial enforcement. Those are
practical problems, questions of diplomacy, comity, enforcement
problems, how to get evidence, how to prove an agreement. Our ini-
tiative really is to put the guidelines essentially back in the posi-
tion they were from 1977 to 1988.

Senator HOLLINGS. As you know, this is a dramatic change, and
we welcome it here at this committee for the simple reason that in
years back the Justice Department was always appearing in the
Zenith case, in Smith-Corona, and others, as a force de jour. The
companies only did that as a requirement of their government and
the government practices, and the Justice Department, in other
words, was appearing on the side of the competition against the
American entity. It was having to obey the antitrust laws and still
being discriminated against, so we welcome it. Let me yield to Sen-
ator Rudman.

Senator RUDMAN. Thank you, Mr. Chairman. Senator Gramm
has another hearing to go to, and I don't mind yielding to him and
Senator Adams before coming back to my questions.
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SUPPORT ON PRISON AND IMMIGRATION POLICIES

Senator HOLLINGS. Thank you. Senator Gramm.
Senator GRAMM. Thank you, Mr. Chairman. Mr. Attorney Gen-

eral, let me first say that I strongly support your prison construc-
tion program. I intend to support the $339 million. In my State we
have a situation where if somebody is sentenced to prison for 1
year in the State system, they serve, on average, 21 days. We have
the lowest effective cost of being engaged in criminal activity in the
country, and as a result, we have got a lot of crime.

One of the great gains that we have made in the past few years
is imposing strict mandatory minimum sentencing in the Federal
system. I think it is very important as we look at crowding. So far
as I am aware, we have a great deal of crowding in my State in
the Federal system. I don't want to ever get to a situation on the
Federal level where we have got to start letting criminals out on
the street because we don't have prisons, and so I strongly support
your proposal.

Let me also say that I strongly supportyour action in terms of
illegal immigration. Several years ago, Congress passed a bill
granting amnesty retroactively to people who came to the country
illegally. Part of that package was that we were going to begin to
enforce employer sanctions and that we were going to gain control
of our borders. That is something that we have not done. I think
it is outrageous that we have got 7 million people that are waiting
to come to this country legally and yet we are letting hundreds of
thousands of people come to the country illegally and we are not
doing anything to effectively enforce our laws.

Some would say that is an overstatement. As a person who is in-
volved in border activities on a continuing basis I am not in any
way being critical of people in the Border Patrol. We have ver
dedicated people. It is one of the most effective agencies in the Fe-
eral Government, and I am totally supportive of it but we need to
commit the resources to enforcing the law, to enforcing employer
sanctions, to prosecute people who violate the law, and I think your
proposal for 500 new positions is an important step in the right di-
rection. I commend you for it. I intend to strongly support it. I
think we need a greater degree of commitment to gaining control
of our own borders.

CRIME CONTROL BILL

I wanted, in my only question, Mr. Attorney General, to give you
a chance to talk about the crime conference report that will be
voted on in the Senate probably today. The question will be wheth-
er we will invoke cloture, which would, in effect, send the bill to
the President. I would like to just get a short summary from you
about the bill and any concerns you might have about it and give
you an opportunity to state your position and the administration's
position.

Mr. BARR. We are opposed to the conference bill. We think it is
a crime bill in name only; it will not be an effective anticrime
measure. We think that it takes a number of steps backward for
law enforcement, and erodes, and in some ways causes, reverses or
jeopardizes some pro-law enforcement court rulings that we have
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gotten over the last decade or so. So, we are opposed to the current
conference version and would like to see a stronger crime bill, such
as that initially introduced; I think you were involved in introduc-
ing the crime bill along with Senator Thurmond and others.

In a nutshell, that is our position on that crime bill.
Senator GRAMM. Thank you, Mr. Chairman.
-Senator HOLLINGS. On that score, with respect to the financing

of the crime bill, the Republican bill has $3.55 billion in new ex-
anded program authorizations. The Democratic one has got $3.6

billion of the same. One way or the other, if it becomes law, and
apparently some crime bill will become law, are you going to have
to increase your request for 1993?

Mr. BARR. I guess my question all along has been where is this
money going to come from?

Senator RUDMAN. The Japanese.
Senator HOLLINGS. No; the prison bank.
Mr. BARR. The first crime bill that was sent up to the Hill by the

administration did not have additional authorizations included and
it dealt chiefly with substantative changes to the criminal justice
system. Senator Biden's bill added over $3 billion in new authoriza-
tions. One of our concerns all along has been, we agree that law
enforcement should have and can use all the resources that we can
get, but the situation currently is we don't see where those appro-
priations are available for the additional authorizations in Senator
Biden's bill.

I think the bill that was introduced to counteract Senator Biden's
bill had substantial authorizations in it also. So that wouldn't be
the issue, and the issue could focus on the substantive provisions.
But, my concern all along has been that people shouldn't be waving
phony money at State and local law enforcement. They deserve
candor from Washington, DC, and unless we are ready to raise this
money and appropriate it by cutting someone else's budget we real-
ly shouldn't be waving around authorizations we have no intention
of funding. That is my position.

BRADY BILLIASSAULT WEAPONS PROVISIONS

Senator HOLLINGS. Senator Adams.
Senator ADAMS. Thank you, Mr. Chairman. Mr. Barr, you com-

mented that you were opposed to the bill that is presently being
offered for cloture. Do you favor the Brady bill provisions and the
assault weapons provisions, prohibiting the use of assault weapons,
of that bill?

Mr. BARR. I said at my confirmation hearing, and it is still my
position, that if we achieve a comprehensive antiviolent crime bill
with the tough measures, such as those proposed by the President,
then I would recommend including Brady in that proposal. I would
support the President signing such a bill.

Senator ADAMS. You would support the assault weapons provi-
sion and the Brady bill provisions?

Mr. BARR. Only if they are part of a comprehensive tough crime
bill.

Senator ADAMs. We could argue as to whether or not the present
bill is comprehensive and so on. I happen to think that it is. As
a former U.S. attorney I feel the provisions on habeas corpus and

52-774 0 - 92 - 7
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so on adequately meet the objections of the President. That is an
argument that will come up as Senator Rudman and others have
indicated today, but I wanted to know what the administration's
position was on that.

Mr. BARR. I think it is the same this year as it was last year.
Senator ADAMS. You support it?
Mr. BARR. No; our position this year is the same as it was last

ear, which is, we would give favorable consideration to the Brady
ill if it were part of the President's comprehensive crime bill.
Senator ADAMS. It is part of one now, but what if it were part

of one presently pending on the floor as an amendment?
Mr. BARR. As I said to Senator Gramm, that bill would be vetoed

if it were presented to the President. We don't consider it to be a
tough crime bill.

Senator ADAMS. Suppose there is another bill that comes up and
that is added as an amendment? Would the administration and
your position be to support that?

Mr. BARR. I will repeat the position, which is, if we can get a
comprehensive tough crime bill that is consistent with the Presi-
dent's crime bill, and has measures in it like the President's pro-
posed measures, then we would give favorable consideration to in-
cluding Brady as part of that.

Senator ADAMS. And the assault weapons section?
Mr. BARR. I am not sure if the assault weapons section is in the

current version.
Senator ADAMs. It is in one version; it is not in another.
Mr. BARR. I concluded that before, the DeConcini proposal.

FUNDING OF TASC OR IMPACT PROGRAMS

Senator ADAMS. I have two specific questions which you can refer
to staff if you wish. We have tried various methods of fighting
street crime in the State of Washington in addition to those that
have been suggested in your written testimony. One is known as
the treatment alternative to street crime, TASC, which is a joint
effort of the State of Washington and one of its counties and the
second is IMPACT, which is a Washington State Youth Substance
Prevention Program. In the conference report last year we directed
the Bureau of Justice Assistance to review these and other pro-
grams and report back to the Appropriations Committee on which
of these programs it was intending to fund. If you do not have that
before you, I would appreciate your submitting it to the committee
so that we will know your decision. If you do know the answer, I
would appreciate receiving it.

Mr. BARR. I do not know the answer, so we will submit it.
Senator ADAMS. Fine. Thank you, Mr. Chairman.
[The information follows:]

STATUS OF TASC AND IMPACT PROGRAMS
TASC.-A grant to improve drug testing laboratory services in the State of Wash-

ington. In discussions with project representatives, staff of the Bureau of Justice As-
sistance (BJA) advised them that the laboratory services would have to be a part
of an overall criminal justice program to qualify for discretionary grant funding.
Both TASC and drug testing services have received and are receiving extensive
funding under the BJA Formula grant. Standing alone, such operations are no
longer innovative and thus do not warrant support from the limited Discretionary
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funds available. Such services, when incidental to the demonstration of an overall
model program that could illustrate an innovative way to deal with criminal justice
problems facing all States, could receive funding. Given the present circumstances,
BJA is not planning to include this item in funding plans.

IMPACT.-A demonstration project in Washington State, which provides training
and technical assistance to teachers, counselors, administrators, and community
groups in youth substance abuse prevention. BJA included a program solicitation in
the 1992 Discretionary Program Guide for the IMPACT program in the amount of
$200,000. A copy of the program solicitation is provided.

IMPACT

Purpose.-The purpose of this program is to demonstrate the effectiveness of the
Impact program in assisting elementary and secondary schools to implement a drug
and alcohol abuse prevention program.

Background.-The Impact Program of Spokane, Washington, is designed to aid
schools in the development of a program which will deal effectively with the problem
of drug and alcohol abuse by young people. "Impact" provides formal training pro-
grams on developing drug and alcohol prevention and intervention programs for
school professionals. The objectives of the impact training program are:

-To heighten awareness of chemical dependency, including the impact in the
school setting, and the role of school personnel.

-To facilitate personal awareness of attitudes, feelings, and expectations, which
impact school programming.

-To offer practical skills for the school professional in identification, intervention,
and referral for chemical dependency.

-To propose effective school programming and successful implementation of com-
Eonents.

- o stimulate discussion and action planning for school program implementation."Impact" provides assistance to schools in completing a needs assessment as well
as in developing and implementing a program.

Goal(s).-To expand the training and technical assistance activities of the Impact
Program; and to assess the effectiveness of "Impact" in assisting schools to respond
to the problem of drug and alcohol abuse.

Objectives.-To provide training and technical assistance to selected schools; to as-
sess the effectiveness of the training and the technical assistance activities; and to
refine the training and technical curriculum and related materials.

Program strategy.-This program will be implemented in two stages.
Stage I-Provision of Training and Technical Assistance

"Impact" training will be provided to a selected set of new schools in Washington
State.

The products to be completed include: A plan for providing training and technical
assistance; development of an assessment strategy; implementation of the training
and technical assistance and the assessment; and a report on the results of the as-
sessment and recommendations for revision of the training and technical assistance
materials and/or format.
Stage ll-Refinement of Training and Technical Assistance

The results of the assessment will be used to refine the training and technical as-
sistance activities and related materials.

The products to be completed include: A plan for revising the training and tech-
nical assistance materials and delivery; and revised training and technical assist-
ance curriculum and format.

Eligibility requirements.-To be determined.
Selection criteria.-The application will be reviewed in accordance with the Appli-

cation and Administrative Requirements section of this document.
Award period.-The award period will be for 12 months.
Award amount.-Up to $200,000 will be available for this program.
Due date.-The application must be postmarked no later than 60 days from the

date of this publication.
Contact.-For further information, contact, Pam Swain, Director, Discretionary

Grants Program Division.

PENDING PRESIDENTIAL DECISION ON ANTITRUST POLICY

Senator HOLLINGS. Thank you. Senator Rudman.
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Senator RUDMAN. Thank you Mr. Chairman. I want to come
- back to something that Senator hollings spoke about, the antitrust

matter. I notice Mr. Rill is here, and it is a very interesting issue,
one that I think you are on the right track on.

When Secretary of State Baker was before this committee about
I week ago we had a hearing, and I discussed this issue with him.
It wasn't St. Patrick's Day, but he proceeded to do one of the finest
Irish jigs around the question that I have seen in a long time. I
don't know really what he said, except I guess what he finally said
was that this would have to be elevated to the Cabinet level. The
policy disputes between State and Justice, if any, must be resolved
and the President would review it himself because of the foreign
policy implications to which you, of course, referred.

My question is: At what stage are we in the process in getting
this policy implemented and a approved by the President or dis-
approved by the President? The Secretary of State kind of indicated
there could be some problems with it, as I am sure you are aware.
So I wonder if you, or Mr. Rill, might respond to that.

Mr. BARR. Sure. I think there are really two separate issues. One
issue is: What is the potential reach of the statute-which is large-
ly a legal question.

The second issue is: Once you have defined its potential reach,
what are the considerations in applying it in a specific case? On the
first issue, that is whether or not we should continue to have this
restrictive footnote in our guidelines. Frankly, I think a consensus
has emerged on that. I am not aware of any Cabinet Secretary who
disagrees with the Justice Department on that issue, and I think
that that position will be formally adopted imminently.

DAMAGE TO EXPORTERS AS CAUSE FOR ACTION

Senator RUDMAN. That footnote being that you do not have to
show damage to consumers in order to proceed under your statute;
you can just show general damage to an industry?

Mr. BARR. Right, to the exporters who were the target of the boy-
cott.

Senator RUDMAN. Right.
Mr. BARF. So, I expect that to be formally adopted imminently-

no Cabinet Secretary has raised an objection to that to me, and I
think a consensus has emerged that is the proper legal call.

The next issue which is one that really wasn't an issue before
when we made this change in the footnote or proposed change in
the footnote, is the considerations that come into play in a particu-
lar case. I have said all along-in fact, I said at my confirmation
hearing; I think you may have been there at the time-that when-
ever you deal with extraterritorial enforcement of U.S. law, you
have to take into account practical difficulties, questions of poten-
tial retaliation against American companies where we could end up
in a worse position. So, you have to take a pragmatic assessment
of the case and the consequences.

You can also look at other alternatives other ways of achieving
the same objective of prodding a particular country to enforce its
own antitrust laws and, therefore, get the same result. You have
to take into consideration whatever diplomatic factors may exist in
a particular context. I have said all along, that in enforcing the
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antitrust laws extraterritorial, I will consult with all the interested
executive departments so that all relevant issues can be vented.

Obviously, if someone disagrees with what I want to do, and
there is, in fact, butting on a particular application of it, then any-
one is free to elevate it however far they want in the executive
range.

CONSULTATION ON EXTRATERRITORIAL APPLICATION OF LAW

Senator RUDMAN. So if I understand your answer, there is con-
sensus on the technical reach of the statute in terms of the footnote
being removed. Rather than having a general policy approval now
from the President on this proposal of the Justice Department's
Antitrust Division, the policy would be considered on an ad hoc
basis as each case came up that Mr. Rill and his people thought
needed action; it would go up through the process and there would
be consultation with State et cetera. Is that where we are?

Mr. BARR. That is essentially correct. I would have to approve an
extraterritorial application of the law, and in doing that I would
consult with other interested agencies and Cabinet heads to find
out what the impact of that may be.

For example, if USTR has an ongoing negotiation over the very
same issue, and there is progress being made, I would want to
know that. That is, I think, a significant factor. I shouldn't be com-
ing in from left field without anyone else knowing what is going
on.

Senator RUDMAN. I am just looking at the practicality of the pro-
cedure. So, take the case of a group of German companies or a
group of Japanese companies who were doing something which met
the test of violating a portion of our statute, your present policy
would be that if you found a violation then you would go forward
unless there was objection from another part of the government
that you either thought was valid or, if you thought it was invalid,
it was then ruled to be valid by the President or people in the
White House; is that generally how this works?

Mr. BARR. I wouldn t say up front that in every case where some-
one suggests there is a violation that I am necessarily going to be
willing to go forward automatically.

Senator RUDMAN. No; I understand that.
Mr. BARR. I would consult with interested agencies, and we

would also notify the country involved, and all the issues could be
vented. I could then make my decision from the Justice Depart-
ment standpoint, and if someone wanted to object to it, they could
always do that.

Senator RUDMAN. I would just say, Mr. Attorney General, I think
it is a very creative policy. We talk a lot on this committee about
many issues that have to do with trade and competition. There is
evidence abounding around the world on this issue, and the ques-
tion is whether or not you are going to get by the State Depart-
ment on some of these. That is the issue.

Senator HOLLINGS. If you can yield right now?
Senator RUDMAN. Sure.



194

REGULATION OF FOREIGN COMMERCE

Senator HOLLINGS. What happens on this is article 1, section 8
Ves the Congress, not the courts and not the executive, but the
congress, the power to regulate foreign commerce. Then, when we

put in a bill to regulate foreign commerce we get an opinion from
the Attorney General that said we interfered with the foreign pol-
icy authority of the President of the United States. That is how far
extreme we have gone. Not you, specifically, Mr. Barr. But I can
show you those letters. It is absolutely ridiculous, in other words,
the textile bill was an unconstitutional assumption by the Congress
of the Presidential authority to make foreign policy.

That is why I am so interested to welcome you and help you in
any way I can. Don't worry about the prison bank. I will help you
in any way I can. [Laughter.]

You are the first breath of fresh air I have seen around this town
in several years. Warren, you know that. There is no question
about the fundamental fault in our dilemma right now. One-half of
it is, of course, our own extravagance in not paying the bill, but the
other is the lack of what you call a focus or coherence in our trade
policy. While I am on that, if you will yield just one moment, our
good friend Harry Truman, that couldn't operate a haberdashery,
knew how to run Government. Old Bill Casey came up when Tru-
man got in and said, "Mr. President, intelligence shdws this, and
you have got to do so and so" and the State Department said, "Oh,
no. That is not the policy." The Defense Department Secretary said,
"Huh-uh. Wait a minute. That is against our national security in-
terests." So the President said, "I am putting you down underneath
me in the White House."

ESTABLISHMENT OF THI,,' NATIONAL SECURITY COUNCIL

By Executive order he instituted the National Security Council.
He said, "You go downstairs and you beat it out and you give me
a couple of alternatives, and I will make a decision." Out of that
came the Marshall plan, the North Atlantic Treaty Order, the At-
lantic Charter, the Truman Doctrine, the farsighted visionary poli-
cies that worked and helped to bring about our victory for capital-
ism-it was done by a fellow who knew how to run the Govern-
ment.

We now have a similar situation. We have 28 departments and
agencies in trade. If it is a farm product, you go to Agriculture. If
it is the Export/Import Bank, I go over to the Treasury. If it is the
Foreign Trade Administration, I o over to Commerce. They have
got me dancing all around, and then the State Department comes
in, and the Defense Department comes in on critical materials. So
we need a correlation, a coordination and a focus, as you say, and
you are now bringing it around, as I see it, to level that playing
field. We are going to have to get in the game.

Our Government ought to be on the side of our own industry and
our own manufacturers and, heavens above quit representing the
other side. It was good to do the Marshall plan. We were trying to
spread capitalism. I have heard it many a time, "Governor, what
do you expect them to do, make the computers, the planes? Let
them make clothing and let them make shoes." Fine, that was a
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good argument, but now they are making the planes and they are
making the computers and we are going out of business running
around here hollering, "Don't let us start a trade war when it is
in the fourth quarter.

So keep going. Excuse me.

FOREIGN COMMERCE

Senator RUDMAN. That is fine. I would just finish up by saying
thatin economic history of the last 20 years there is evidence that
abounds, agregious cases of groups of companies, foreign companies
buying market share by price conspiracy, and essentially eliminat-
ing the entire American industry. There is plenty of evidence of
that. I happen to believe that what you have here is a very sound
idea. I think you are going to have lots of problems getting it im-
plemented, but I hape you don't quit trying. I just wanted to com-
mend you for that. In this particular subcommittee if anyone is
ever so careless as to give you anything that is trade related, nor-
mally the entire pot comes off in the hearing. We have kept it mod-
erately under control this morning.

QUANTICO TRAINING CENTER

Let me turn to the Quantico Training Center. Just a question for
you; we have had a lot of discussions with you about this. You re-
quested a little over $31 million for that facility. Last year we put
in $3.5 million. Are the plans finalized? Are you going to have joint
training and are you going to use the FBI Academy for some of the
DEA, or just what are you going to do down there? Just give us
something for the record on that,

Mr. BARR. Sure. Right now quantico really is performing three
functions. It has FBI agent training, DEA training and what we
call the National Academy, which is State and local training. The
demands of those three operations are up against capacity. In fact,
we have had to cut down on State and local training to accommo-
date our DEA and FBI training, and I think State and local train-
ing is very important. You know how much State and local law en-
forcement supports the National Academy.

So, what we want to do is build a joint-use DOJ facility on the
new property that the Marine Corps has made available to Quan-
tico. Its first priority will be for DEA basic training. That would re-
lieve some of the pressure on the existing Quantico facility, but it
would also be available for other Department of Justice training.

It is important to ensure that DEA continues to train in Quan-
tico; it is important that FBI and DEA work more closely together.
There are a lot of areas where we have to improve that cross fer-
tilization. I think it has to start with training. We have done the
A&E study. My decision was to request construction funds for that
facility on the new Marine Corps property.

Senator HomIINS. Who is going to manage and control the facil-
ity itself?

Mr. BARR. Well, the Department of Justice will ultimately be re-
sponsible for it, but it is quite possible that would be delegated,
perhaps to DEA, since they would probably have most of the train-
ing at the facility.
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AMERICANS WITH DISABILITIES

Senator RUDMAN. We had a complaint from a very responsible
New Ham pshire group that works for disabled people that they are
having difficulty in getting technical assistance on the Americans
With Disability Act. I notice that you are asking for nine positions
and $2.6 million for technical assistance in public access litigation
cases.

I just believe that fostering voluntary compliance through ren-
dering technical assistance is very cost beneficial. I hope you agree
with that. I hope you believe that this request for technical assist-
ance is sufficient, because a lot of these folks out there need a lot
of help in compliance. They really need the-help, and they want to
comply but they are having a hard time getting answers. It is pret-
ty tough to tell people, "Comply with the law,' and then tell them,'"We don't know how to tell you to comply with the law," when, in
fact, it is so technical; they can't go to their local lawyer to find out.
Do you think that is enough in here?

Mr. BARR. Given all our other responsibilities, I think that has
to be enough for us. I agree that what we have to be putting em-
phasis on now is cooperation, technical assistance working with
State and local governments, trade associations, and others to give
them the assistance they need to comply, because people want to
comply with this.

Senator RUDMAN. That is right.
Mr. BARR. We are not going to be going out with a heavy-handed

enforcement strategy.
Senator RUDMAN. Take a look at that, would you, please?
Mr. BARR. I have talked to John Dunne, and he has been very

responsive. There have been s~The other cases up in New England
where we have been slow in giving technical assistance, and we are
turning that around, but we would be glad to get up and get John
Dunne up there,

DEPARTMENT OF JUSTICE IAPSE RATE

Senator RUDMAN. I am going to have a question for the record
on your lapse rates. I notice you have got your lapse rates in there
at a 75-percent rate, which is kind of getting the camel's nose
under the tent. We are going to pay for the nose this year and the
rest of the camel is going to come by in 1994.

Mr. BARR. That is exactly what we are proposing. [Laughter.]
Senator RUDMAN. That was a fairly transparent strategy. I com-

mend you for your honesty. But I just think, Mr. Chairman we
ought to have that question for the record with some detailed ex-
planation so we can figure out what the lapse rate really ought to
be around here.

Finally, a couple other things, Mr. Chairman. On RISS, let me
just make an observation that you folks target it; we do it; you tar-
get it; we do it. I mean, why don't you give up after 10 years and
agree that it really works? Because you know we are going to do
it, and the fact is, the Department does a good job with it, and the
local agencies do a good job. By your own statement a few moments
ago-I forget the percentage-93, 94, or 95 percent of crime is local
and enforced by local people. It is a pretty good system. It works.
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I would love to see you come back in your budget next year and
say, "We support this program." It is only $14.5 million, but you
propose to reduce it.

So I would just make that comment on RISS. I will give you a
couple of questions for the record, and a last question which is
kind of back for your Antitrust Division, which, as you know, is a
favorite subject of mine. I talked to you about this 1 month or so
ago, and I am not sure exactly what the policy ought to be, so do
not assume by the question that I am looking for a particular an-
swer. I am not. I am just kind of curious.

FINANCIAL SYNDICATION INTERVENTION

There has been a great dispute between a whole bunch of people
in our Government on the whole financial syndication question.
The Department had a totally contrary view to what some people
in the Commission did. You know, you well may be right. As this
market is changing you may have been right. I have a contrary
view. But I well could be wrong on this, but I am curious as to
where this is going. It is in the seventh circuit. A lot of people are
watching it to see what is going to happen out there. Someone told
me, who was not unfriendly to your doing it, that the Department
was going to intervene in the circuit as a legal curiae or as a party
or whatever, since, of course, you have intervened in the Commis-
sion itself.

I find it interesting because then you get yourself interposed in
a position where you are opposing an agency of the Government,
an independent agency of the Government which has taken a point
of view that if you do that, you are going to go in there and say,
"Well, we think they are wrong." Well, that may be all right.
Maybe that is what the Justice Department is supposed to do. I
wonder if you or Mr. Rill would like to tell me where it is, if you
can, and if you don't want to answer it today, I can understand
that.

Mr. RIL. Senator, good morning.

DEVELOPING EXECUTIVE BRANCH LEGAL POLICY

Senator RUDMAN. Good morning, Mr. Rill. You have got the only
job in the Justice Department other than his that I think must be
very interesting.

Mr. RILL. I find it fascinating, sometimes more than others. The
fact is that by statute the United States is a party. We have not
taken a position on that issue in the seventh circuit nor are we re-
quired to do so.

Senator RUDMAN. I understand. But you are allowed to if you
wish to.

Mr. RILL. We are certainly permitted to. I have not made a deter-
mination nor have I made a recommendation to the Attorney Gen-
eral at this time, so that is the status of the FCC matter.

Mr. BARR. I did say I didn't want anything filed in the seventh
circuit unless I knew about it based on my last experience with this
issue.

Senator RUDMAN. If you are going to say the United States is a
party under the statute, well, the Justice Department is the United
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States, but I imagine to some extent the various independent agen-
cies think they are also the United States, so you get a case of-the
United States, upper case, against the United States, lower case.

Mr. RILL. We are aware of that situation, and I have not made
a recommendation to the Attorney General at this point, and there
are a variety of options that are available to us, Senator.

GENERAL COMMENTS

Senator RUDMAN. I appreciate that, and again, the question isjust informational. Let me just commend you, Mr. Barr. I have
been very interested in the Department for some time. I have sat
on this committee now for 12 years. I have never missed a hearing
with regard to this agency, and I join with what the chairman said.
You are doing a good job getting a lot of things together that need
to be put together. Even more important, I have the sense that if
there is something you think is going to be a real problem for us,
you are going to come and talk to us about it. That is the way it
ought to-be because we would rather work with you than go into
some battle with you.

Mr. BARR. Thank you, sir.

LEGAL EDUCATION PROGRAM

Senator HOLLINGS. General let me ask about the Department's
legal education program. i worked with Attorney General
Thornburgh in enhancing and expanding our legal education, and
then we instituted the facility down there in Columbia, SC. Can
you elaborate on that now: What the status of it is and what the

epartment intends for the National Advocacy Center?
Mr. BARR. I am committed to carry out Attorney General

Thornburgh's decision to move the Department's legal education
program down to the University of South Carolina. I think that
was a good decision, and we are in the process of implementing it.
We have submitted the report that was requested and required
under the conference committee report, and we are now working to
move some courses down there for this fiscal year, and some addi-
tional courses for next fiscal year. We are working with the univer-
sity officials and the local officials to determine the best way of car-
rying that out.

CAMP BEAUREGARD

Senator HOLLINGS. Very good. On another matter, and we will
yield then to Senator Lautenberg here-there was a repro-
gramming proposal that Senator Rudman and I approved of a long-
term lease of the facility under construction down there at Camp
Beauregard, LA, for the Special Operations Group Tactical Center
in the cam p. The lease was of the facility now under construction
including the dormitory, warehouse, office, classroom space, all
these other things, and then there is a sudden change in policy
where you propose in the budget, as I understand it, and that is
what I want to be corrected on if I am incorrect, a reduction of 14
positions and $1.8 million less by closing the camp down there. Are
you familiar with that?
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Mr. BARR. Generally, yes. I think the function that is being car-
ried out down there, which is a facility for the Marshals Special
Operations Group and also training, international training under
the State Department's ATAP Program, are important functions. I
think that given the current fiscal constraints and the scrubbing of
our budget to look for areas which we may be able to accommodate
elsewhere at lower cost, that this is one of the casualties of the
budget process. We are right now considering alternatives to main-
taining Camp Beauregard to see whether or not we can provide
those services within existing departmental resources and existing
facilities.

Senator HOLLINGS. That translates into: OMB must have cut it.

GENERAL COMMENTS

Senator Lautenberg.
Senator LAUTENBERG. Thank you very much, Mr. Chairman. I

don't want to delay the process. I know that you have been here
for awhile, Mr. Attorney General. I am glad to see you. I want to
have a chance to kind of see you face to face. I keep seeing your
picture in the paper and this is a chance.

Senator HOLLINGS. He looks the same way. [Laughter.]
Senator LAUTENBERO. Frankly, I think he looks different.
Senator RUDMAN. He looks older.
Senator LAUTENIJERG. When you get white hair like the chair-

man and I, everybody looks older on the other side of the table.
Senator HOLiINGS. When I get on TV, my wife says I look like

a Q-Tip. [Laughter.]
Senator LAUTENBERG. Having too much respect for your rank

and seniority, I won't comment. [Laughter.]
Senator RUDMAN. Ask your question, please.

FUNDING FOR STATE AND LOCAL TRAINING

Senator LAUTENBERG. Mr. Attorney General, I know that the ad-
ministration has said that it wants to focus more on fighting vio-
lent crime, and it is a goal that I fully agree with.

I believe that one of the best and most effective ways to fight vio-
lent crime is by helping local law enforcement to get the training
and the facilities that they need to do their job. I had a little dis-
course with your predecessor here last year about this issue. He
had penned a letter to Chairman Biden explaining his opposition
by saying that, and I quote from that letter, '?he cost of depend-
ency of State and local law enforcement was continuing infusions
of enormous quantities of Federal cash." I don't think that that is
necessarily the wrong kind of a facility.

I think that where the Federal Government can help it ought to
because without expanding the discussion, there have been so
many places where the Federal Government has cut back that this
is one place that I had hoped that we could muster more support.
I was disappointed that the administration was proposing a cut of
$115 million in aid to local and State law enforcement agencies
down to $589 million, in particular, the Byrne Memorial State and
Local Law Enforcement Assistance Program.
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So I just wanted to ask, and perhaps this is hypothetical because
I understand that there was a discussion beforehand that said that
the authorization level, it was your view that might not be the ac-
tual funding level; did I get it correctly?

Mr. BARR. I think we were talking about the crime bill.
Senator HOLLINGS. The crime bill, yes.
Senator RUDMAN. The one that is pending.
Mr. BARR. But even there, I am not sure about this, but I think

there probably are. The authorizations for OJP programs probably
substantially exceed what has been appropriated over the last sev-
eral years, probably $1 billion in authorization, probably $500 mil-
lion in appropriations.

Senator LAUrENBERG. Does the administration still oppose the $1
billion for the Byre program?

Mr. BARR. I don't think there is $1 billion in that program. Our
position on State and local assistance generally, the quantum is:
Law enforcement can always use the resources. It is a question of
what is available right now, and also where we spend the rest of
the money out of the pot that is available. Last year, I mentioned
this generally in my opening statement, the President asked for a
15-percent increase in the Department of Justice. We ended up not
getting $472 million that was requested, because that money was
put into education and other budgets up here on the Hill.

Frankly, if it wasn't for the efforts of this subcommittee we
wouldn't have had any increase in our law enforcement budget last
year. So, when people start talking about, "Well, let us throw hun-
dreds of millions of dollars more into State and local aid," my ques-
tion is: Where is the money going to come from?

GRANT PROGRAM EFFECTIVENESS

Senator LAUTENBERG. What about the evaluation of the effective-
nesi of fighting violent crime in terms of local versus not?

Mr. BARR. That is a good question. Let me also say, that some
of the cuts that you are talking about are similar to some of the
cuts Senator Rudman was referring to. This yearly pirouette that
we do where we zero out grant programs, and we know they are
going to be put back in, so some of those cuts are part of the proc-
ess. I think, probably, some of that money that you are talking
about is the Juvenile Justice Program, the grant program. There
is probably $70 million in that program. I agree that it is impor-
tant for State and local governments. I think that Federal and
State and local government have to work together in a partnership,
task forces, and other things like that, and it is important that we
do provide some level of assistance.

I also agree, however, with Attorney General Thornburgh's posi-
tion that we just can't become a funding mechanism for State and
local law enforcement. State and local law enforcement has an obli-
gation to provide resources. It is their first level of Government as
well as ours, and we have some programs like the Weed and Seed
Program where we are going to be putting more money into those
communities.
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WEED AND SEED PILOT PROGRAM

Senator LAUTENBERG. The Trenton Program?
Mr. BARR. The Trenton Program is a pilot, and I was just up

there last week, and I think they are doing a tremendous job. I am
very proud of what is going on there, and the job that the State
and local people are doing is tremendous. But, I think you raise an
interesting point which is a correlation. The financial assistance of
State and local government, I think, has to be matched with the
strengthening or criminal justice systems at the State and local
level. I am not saying that one should be dependent on the other,
but we have to keep a careful eye on that. We have to ensure that
our money is not going into State systems that are largely dysfunc-
tional.

For example, Senator Gramm was here this morning and he
pointed out that in Texas they serve only 21 days for each year of
sentencing received, and that the system in Texas is largely broken
down.

Well, how much sense does it make for us to spend a lot of
money in that kind of State system? I think we can continue to do
it, and a lot of our efforts now are in Texas, and some of our weed
and seed sites are slated for Texas, or at least are under consider-
ation. As we help State and local law enforcement we also have to
be encouraging State and local law enforcement to adopt many of
the reforms that the Federal Government did in the eighties to
strengthen their systems.

WORKING WITH STATE AND WOCAL GOVERNMENTS

Senator RUDMA. If I may interject. Some of the efforts, which
I can understand, would reduce the match requirements. Then you
fall exactly into the trap that the Attorney General is talking
about. Then you have essentially Federal dollars funding State and
local functions, so they don't fund them. We fund them. They don't
get any better, and yet when you talk about raising the match, you
get screaming of bloody murder. That is the issue.

Senator LAUTENJIERG. Senator Rudman, the problem is that the
States are being overwhelmed with new and broadened responsibil-
ities. It is very, very tough. State budgets and today, George Will
wrote about New Jersey and its tax requirement. We have become
a euphemism for what happens when you have to reach in to pay
old debts, and it is pejorative. It is not a compliment by a long shot.

The fact is that States are under assault by the expansion of
criminality; by their lack of resources; by having to provide funds
for programs that were taken away over these last years, this last
decade, and the systems do break down because the States are be-
ginning to search for the skills with which to manage these pro-
grams. They don't have the funds for them.

So they have fallen on hard times, and they do look to the Fed-
eral Government. Listen, no one suggests that you just throw
money down the rat hole, but with those funds can come some edu-
cation, some skills development that will be unique to the law en-
forcement agency like yours which is so large and has so many well
trained managers and is skills-based that we can use tiat at the
local level.
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We can't do it; we can't punish these States, honestly, into get-
ting better. That is not it.

Mr. BARR. As I said, I am not suggesting that, but I am all for
working with State and local government and doing as much as we
can to assist. If anything, some of these programs, such as setting
up gang task forces, Triggerlock, and so forth, where we are pros-
ecuting essentially 6,000 armed offenders, are leaning forward on
the Federal Government's part to help State and local. But by the
same token, I think that has to be matched by real reform of the
criminal justice systems in the States and no slackening in the
funding commitment of States.

Part of the problem is that we have to go back to the basics
throughout the country, State and local government, but also the
Federal Government. Law enforcement is one of the basics; it is
one of the reasons we have Government, and Senator Rudman's ar-
ticle pointing out how this mandatory spending is squeezing out
the discretionary spending, that is happening at the State level,
too. What is happening, the foundation of society, law and order,
which is necessary for all these other nice programs to succeed, is
under a lot of pressure. I think we have to go back to basics and
assure that the first dollar spent goes to providing an environment
in which the rest of these programs can succeed.

Senator LAUTENIERG. I a ee. We could have a good time talking
about this for awhile, but 9r. Chairman, I promised the debate is
over as far as I am concerned.

WASHINGTON, )C, CRIME PROBLEM

Senator HOLIIINGS. One other thing, General, that comes to
mind, and I go to our hearing in the subcommittee with the Sec-
retary of State. He got $1 billion more for peacekeeping every-
where- Cambdia, Angola. You pick a country, he is finding it;
Yugoslavia. We are running around peacekeeping, peacekeeping.
Here we have got the Capital City and we have got all of your pro-
grams Triggerlock, weed and seed.

In the Capital City, every time you turn on the 6 o'clock news
program we have bad problems: So many killed here; another stab-
bing there. And we are getting further and further behind. Lit-
eraIy, here is a good test area right in your own backyard. It is
a tremendous Federal responsibility as well as for the city itself,
and you know the run everybody out with the high taxes and ev-
erything else to afford the schools and all the services and every-
thing else of that kind. It is a good place for the Attorney General
to make history and be remembered that he cleaned up this Na-
tion's Capital where you can walk the streets again.

You have got Senators being assaulted and this one getting shot;
his wife being assaulted, everything else. I mean every week it
gets worse. So it is a good place to try to get that done, right here,
along with outreach into my backyard and in Texas. Let's start
those programs and see what we can do right here, too.

DRUG ENFORCEMENT ADMINISTRATION OVERSEAS PROGRAMS

Mr. BAR. Senator, it is hard for me to use that one to say what
I wanted to say, but you talked about the DEA overseas programs,
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and I didn't want to let these hearings conclude without saying
something about that, because I think it is an important program.

We have to take the long view on the drug war in the sense that
the real challenging part of the supply side problem is this produc-
tion and distribution from overseas where it is produced and dis-
tributed in the United States like marijuana, methamphetamine.
We have been making substantial progress on the supply side. The
challenge is where it is coming from overseas, and I thin by neces-
sity it is going to take some time to gather the intelligence, and we
have been doing that, but also to put in place the building blocks
and the relationships overseas to start making an impact on those
organizations overseas.

We are at the point where we are having an impact. DEA has
good relations by and large with the law enforcement people over-
seas with whom they work, and I think that we have to.

Senator HoamNos. How is it then when you say that, and then
turn on the TV and they have got armies organizing in Peru
against us and the Government of-Peru is now having a problem?

Mr. BARR. Peru is a difficult problem because they have these in-
surgent groups, these rebel groups.

PROGRESS IN COI)MBIA

Senator HoLINGS. We had the same thing with the farmers in
Turkey. That is why this is related. Wherever we go, we become
the object of disaffection; it is sort of a catalyst to get the opposition
to the particular government or the authority or whatever, and
brother, "It is best then that we get out of Turkey," and, "Then it
is best that we get out of here and get out of there."

Do you think we can get control down there in Colombia?
Mr. BARR. I think in Colombia we are making substantial

progress, because in working with the Colombians we have deci-
mated the Medillen cartel, and we are starting to hit the Cali car-
tel. A few months ago, you saw taking down two Cali cells in New
York and then two simultaneous raids on the cartel, seizing docu-
ments and computer tapes. I think in the future, the Cali cartel
will get hit harder and harder. We have spent several years put-
ting in place intelligence; working with countries to put strike
forces in place there; building up international agreements, and the
building blocks are in place. Now is the time to go for the jugular
on these organizations.

Senator HoLIIINGS. I am willing to learn. Go right ahead.
Mr. BAIu. Thank you, Senator.

ADDITIONAL COMMITTEE QUESTIONS

Senator HOiIIINGS. We appreciate what you are doing. There will
be some additional questions from various Senators which will be
submitted to you for your response.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:J
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QUESTIONS SUBMITTED BY SENATOR ERNEST F. HOLLINGS

C rimal Enforcement Priorities

QUESTION: In recent years, Congress has appropriated
hundreds of millions of dollars for additional Drug Enforce-
ment (DEA) and Federal Bureau of Investigation (FBI) agents,
assistant United States Attorneys, United States Marshals and
pre-trial detention, and prison construction and operations.
These resources have been provided for the Department's
priority efforts to combat violent, drug, and white-collar
crime. The primary impact of these efforts seems to be a
burgeoning Federal prison population.

The Department has said it-is giving high priority to major
drug trafficking, white collar crime-,-- including financial
institution and health care fraud plus environmental crimes--
and violent crime (Operation Triggerlock, etc.). But actual
priorities may vary considerably across the country, depend-
ing upon the local priorities and declination policies of the
various United States Attorneys. Moreover, according to the
Department's own budget justifications, the supply of drugs
seem largely undiminished (though transportation routes and
participants have shifted), and the supply of heroin is
actually growing.

On what basis does the Department determine its national
criminal law enforcement priorities? How does it monitor
compliance with these priorities? How does it determine the
effectiveness of its investigative and prosecutorial priori-
ties?

What have been the Department's major criminal law enforce-
ment priorities for the past 3 years? What have been the
Department's major measurable accomplishments and its major
disappointments? Why?

ANSWER: The Committee is correct in noting the priority that
the Department has given to major drug trafficking, white
collar crime (including financial institution and health care
fraud), environmental crimes, and, more recently, violent
crime. The 1993 President's budget addresses these priori-
ties in a chapter titled "Ending the Scourge of Drugs and
Crime" with environmental priorities being discussed in the
next chapter.

As I said in my statement before the Committee "The mission
of law enforcement is to protect the freedom and liberties
of all Americans. Indeed, the first freedom of all who live
in this country is the freedom from fear of crime. Adequate-
ly protecting this freedom and defending the blessings of
liberty is an unending task, requiring both moral and
financial commitment."

The Department has responsibility to administer the law
across the board. Each Administration and each Attorney
General must utilize available resources to respond to
problems that are perceived to be the most serious and
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request additional resources when necessary. When problems
are anticipated or erupt and a response is made, the priori-
tization process starts.

Although the Department of Justice has used priority rankings
in a variety of contexts as an aid in its internal decision-
making process, these priorities are driven strongly by
changes in the law, changes in the pattern of criminal
behavior, changing values in society, and the need to
maintain a balance of resources within the various organiza-
tions that participate in the administration of justice. As
crime spreads increasingly across State lines and interna-
tional boundaries, Federal responsibilities change and
tougher Federal laws are enacted. Workload also varies as
Federal and State prosecutors weigh the merits of prosecution
and punishment under Federal or State laws. With so many
outside factors bearing on the Department, the Attorney
General often has very few options in establishing priori-
ties.

Although the Department regularly prepares "ranking sheets"
to reflect its own priorities, it must be remembered that the
Administration has its own methods for establishing prior-
ties, and the Congress expresses its own priorities through
the authorization and appropriations process.

Once a basic set of priorities has been determined for a
given year, the Department and its components have the
capability to monitor compliance through the Department's
accounting and auditing systems. In some cases workload data
must serve as a surrogate measure of compliance. To the
extent unexpected events occur, or better approaches are
developed during the current year, the Department follows
Congressional notification guidelines for reprogrammings and
reorganizations.

Determining investigative and prosecutorial effectiveness is
an ongoing process. The Department's management team has
primary responsibility for assuring that resources are used
wisely. At the State and local level, Law Enforcement
Coordinating Committees have been very helpful in making law
enforcement and prosecution respond effectively to local
priorities. A number of task forces at various levels
coordinate and prioritize specific law enforcement activities
at the regional, StAte, and local levels. The Office of the
Inspector General has authority to review activities and make
suggestions to improve performance within the Department.

- The General Accounting Office may provide recommendations,
particularly in areas where Congress has expressed concern.

Regarding the Department's major criminal law enforcement
priorities over the last three years, the war against drugs
remains high on the priority list. During my tenure as
Attorney General, I have added violent crime because many of
the gangs that were once associated primarily with drug
trafficking are now into violent crimes where drugs may or
may not be a major factor. White collar crime continues to
be a priority. Within this broad category, financial
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institution fraud remains a major concern; but there is now
clear evidence that more resources must be applied to
suppress health care fraud. We also face a major task in
ferreting out computer crimes and fraud associated with
bankruptcies, telemarketing, insurance, commodities and
securities, and pension plans.

As to our measurable accomplishments and major disappoint-
ments, there are several significant observations.

In the war against illegal drugs, we are pleased that the
number of people using drugs on a regular basis has dropped
significantly, that we have achieved a high degree of
international cooperation in controlling drug supply and
money-laundering, and that drug barons have not gained
political control over any of the drug producing countries.
We are troubled that there remains a hard core of drug users
who can obtain supplies and we fear the increasing violence
of gangs.

In the white collar crime area, we have had marked success
in gaining convictions. In the financial institution fraud
area, the conviction rate has been remarkably high. -Ve are
troubled about the spread of fraud into other areas and worry
that our resources will not be adequate to deal with the
levels of fraud that may be uncovered.

On the whole, considering the level of resources available,
our law enforcement efforts have been successful. This, in
large measure, is because we have learned to work more
effectively with other Federal law enforcement agencies as
well as our State and local counterparts.

Department's Violent Ganq Initiative

QUESTION: A lot has been presented in the media lately about
the growth in the gang problem across the country. In
January, the Attorney General announced that in 1992, the FBI
would be committing an additional 300 agents (about a 20-
percent increase) to address the problem of gangs and violent
crime. In 1993, an additional 85 agents will be reprogrammed
to support the Violent Gang Initiative. The Bureau of
Alcohol, Tobacco and Firearms (ATF) is also increasing the
resources it is committing to fight violent street gangs.
Part of those resources were to be assigned to join. ATF/FBI
task forces. And, as part of its justification for budget
increases, the United States Attorneys are requesting
additional resources, in part, to prosecute Organized Crime
Drug Enforcement Task Force cases involving violent gangs.

How many gangs has the Justice Department identified that
fall within its purview, and how many members does Justice
estimate these gangs have? What criteria is used to deter-
mitie whether a gangs activities are of such scope or
significance that they qualify for investigation by the
Department of Justice? Are there gangs that do not meet the
criteria for Federal investigation and, if so, how do they
differ from gangs that meet the criteria?
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ANSWER: For the investigative purposes of the "Safe Streets"
initiative, the Department of Justice defines a gang as "an
association of two or more individuals, the purpose of whose
association is the generation of income through continuing
criminal activity." Due to the generic nature of the
definition that is used, it is difficult to determine how
many gangs or gang members there are in this country. There
are many other factors that affect the demographics of gangs,
and these factors vary from community to community.

The criteria used by the Department to determine whether the
gang's activities qualify for investigation include a
thorough examination of the character, complexity, sophisti-
cation and organization of the gang. However, the primary
consideration is the thorough identification of the gang's
criminal activity. Gang criminal activity doe:; not distin-
guish between Federal, State and local jurisdiction. In all
cases where it is practical, and the gang activity involves
a violation of Federal statutes within the Department's
jurisdiction, the Department will insure that its investiga-
tion is coordinated with other Federal, State and local law
enforcement agencies.

With the specific implementation of the "Safe Streets"
initiative, many FBI field offices have or are in the process
of establishing multi-agency task forces in order to address
specific violent gang problems.

In announcing the Violent Gang Initiative, the Attorney
General, Director Higgins of the Bureau of Alcohol, Tobacco
and Firearms, and FBI Director Sessions estimated that there
are between 300,000 and 350,000 gang members in the United
States. Some specific examples include the following:
20,000 Jamaican posse members; 50,000 outlaw motorcycle gang
members and associates; 26,000 Crips, 10,000 Bloods, and
64,000 other street members in the Los Angeles area alone;
34,000 Latin Kings and Black Gangster Disciples; 13,000
prison gang members; and an undetermined number of Asian gang
members.

Due to the generic nature of the gang definition, it is
likely that any gang that commits crimes could meet the
criteria for Federal investigation. However, the overriding
considerations as to whether an investigation will be
initiated are discussed above.

QUESTION: Extensive FBI, as well an other Federal, State,
and local resources, have been committed to the gang problem
which encompasses a number of different Federal enforcement
objectives including emerging organized crime syndicates,
drug and weapon distribution rings, and violent criminals.
How can we be assured that the Federal resources, as well as
State and local law enforcement resources being devoted to
investigating each of these areas, are being well coordinated
and that overlapping investigations are minimized? What
mechanisms are there to oversee and coordinate the direction
of the Federal efforts among the various agencies involved?
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Has a determination been made as to which agencies have the
lead in the various criminal violation areas and, if so,
which ones are they?

ANSWER: With the implementation of the "Safe Streets"
initiative, the FBI is managing, coordinating, and investi-
gating many multi-faceted and multi-jurisdictional investiga-
tions which include the coordinated efforts of other Federal,
State and local law enforcement agencies. Mechanisms in
place to oversee and coordinate the direction of these multi-
agency investigations include the establishment joint task
forces. These task forces are generally formalized, and
include agreed-upon memorandums of understanding which define
each agency's jurisdictional and investigative responsibili-
ties. The Special Agent in Charge (SAC) of each FBI field
office, heads of other law enforcement agencies, as well as
the respective United States AttQrneys oversee and coordinate
the investigative focus of these many "Safe Streets" initia-
tives in order to insure that overlapping investigations are
minimized.

In many instances, the Department's FBI is best suited to act
as lead investigative agency in these multi-faceted and
multi-agency task forces for several reasons. The FBI has
extensive experience in developing and bringing to fruition
many types of complex, long-term investigations. These
investigations include organized crime, drug, white collar
crime and other program violations, and have been successful
to the point of decimating all levels of the organizations'
hierarchy. In other instances, another agency, such as ATF
is the lead agency, due to the nature of the suspected
violations.

QUESTION: In making the decision to reprogram agents from
the Foreign Counterintelligence program to the Violent Gang
Initiative, what criteria were used to decide that this
initiative was a higher priority or was in greater need than
other priority areas? In making this decision, to what
extent were other Federal, State, and local investigative
resources already committed to this area considered? In
addressing the gang problem, whatffnique investigative tools
or expertise does the FBI possess that other agencies
investigating this problem lack?

ANSWER: On August 11, 1991, the Uniform Crime Report (UCR)
released the 1990 statistics for crime in the United States
and revealed that violent crimes increased by 11 percent over
1989, 22 percent since 1986, and 34 percent-since 1981. In
response to the President's initiative to combat the spiral-
ing incidents of violence plaguing communities throughout the
nation, and in recognition of recent world developments which
indicate a somewhat less hostile environment, FBI Director
William S. Sessions established crimes of violence as one of
the FBI's national priorities. The decision to reprogram 300
special agents from the Foreign Counterintelligence program
to the Violent Crimes and Major Offenders program was made
in order to assist Federal, State and local efforts and to
facilitate the creation of FBI-directed Federal gang task
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forces to combat the increase in violent street crimes. The
FBI's "Safe Streets" initiative is designed to complement
existing Federal, State, and local investigations that are
already in place and additionally provide a vehicle for the
initiation of an investigation where there are no current
investigations being conducted and a need exists.

The FBI possesses the unique capability of attacking violent
street gangs not only at the street level, but from an
organizational perspective. The FBI's unique experience in
dismantling organized crime and drug organizations, comple-
mented by its extensive resources, working knowledge of
complex organized groups and ability to conduct in-depth
investigations utilizing sophisticated techniques, such as
undercover operations and electronic surveillance, makes the
FBI singularly qualified to address this problem.

Immigration and Naturalization Service

QUESTION: Your recent Immigration and Naturalization Service
(INS) reprogramming and the 1993 budget focuses heavily on
border patrol, investigation of criminal aliens, and deten-
tion and deportation. The Administration is pursuing an
overall free-trade agreement involving Mexico, Canada, and
the United States. There are concerns expressed by border
State members that INS is woefully understaffed at its land
bQrder inspections posts. To encourage commerce and free
trade, we need to move people expeditiously across our local
borders.

Where does the local border inspections issue fit into your
overall priorities?

Why havent you made more rapid progress in the local border
pilot user fee program?

Why haven't you gone beyond the one site in Blaine, Wash-
ington?

Are you dealing at a Cabinet level with Treasury on expanding
this initiative?

ANSWER: Several initiatives recently undertaken in the land
border inspections area will allow INS to address the dual
requirements of law enforcement, and travel facilitation at
all ports-of-entry. The addition of the 135 new positions
approved by the Congress, as part of this year's appropria-
tion, is now underway. This increase represents a signifi-
cant improvement in the land border staffing structure,
essentially a rise of 13-percent above last year's 1,033
authorized level. The addition of these new officers to the
staffs of the larger urban area ports is expected to materi-
ally improve our ability to avoid the lengthy traffic delays
that currently occur.

Additionally, progress is being made on the expansion of the
dedicated commuter lane concept to new locations along the
northern border. Plans call for this program, currently in
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full operation at the Blaine, Washington facility,- to be
expanded to several locations during 1992 and 1993. The
diverting of the vehicles of frequent travellers into
specially-equipped processing lanes results in a net improve-
ment of overall facility efficiency, and allows all appli-
cants for admission to be more quickly processed.

The INS also is developing improved automated inspection
tools, such as a fingerprint scanner and document readers,
to allow for improvements in officer effectiveness through
increased detection of fraud and deterrence of illegal entry.

An additional initiative involves the development of a
comprehensive staffing model geared to the unique require-
ments of the land border facilities. Following completion
of the model, the Service will be able to quantify the
relationship between officer staff and workload at all border
locations, and will be in a position to reallocate existing
staff, if warranted, as well as define future resource
requirements.

The Land Border User Fee Pilot Program, initiated in Blaine,
Washington, presents the INS with an exciting and innovative
opportunity not only to increase facilitation efforts but
also to enhance other inspectional services rendered at land
border ports-of-entry. The INS was ready to proceed with
additional Dedicated Commuter Lanes (DCLs) before the end of
1991.

After implementation of the initial DCL, the Service began
work on plans for a southern border test at the Paso del
Norte Bridge (PDN) in El Paso, Texas, initially scheduled to
open in September 1991. Unfortunately, the United States
Customs Service (USCS) has actively opposed this project
since inception and continues to prevent its implementation.

In the current appropriations act for Customs, Section 532
states in its entirety: "None of the funds made available
to the United States Customs Service may be used to collect
or impose any land border processing fees at ports-of-entry

- along the United States-Mexico, border." Based on this
section, USCS will withdraw written authority for immigration
inspectors to perform primary inspectional duties for USCS
and will reissue such authority valid only for non-DCL lanes
if plans for a southern border DCL continue, or actually come
to fruition. In effect, this would mean that any vehicle
using a DCL would be stopped twice, once for immigration
inspection, and once for customs inspection, while all other
vehicles entering through regular \lanes would only be
required to stop once, thus nullifying any gain in facilita-
tion.

While USCS continues to cite supporting opposition to DCLs
from the Border Trade Alliance (BTA), and other groups,
experience has proven otherwise. Meetings with such groups,
as well as with members of Congress, have resulted in
increased interest in the testing of further DCL locations.
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Although staff officers from both the Department of Justice
and the Department of the Treasury have met to discuss this
issue, no Cabinet level meetings between the Attorney General
and the Secretary of the Treasury have, to date, occurred.

Increases in Fees for Nonimmigrant Visas for Artists
Entertainers, and Athletes

QUESTION: On February 21, 1992, the INS adopted new fee
schedules for work-related nonimmigrant visas, including the
0, P and Q visa categories for artists, athletes, entertain-
ers, and certain cultural exchange workers. The schedule
dramatically increases fees for artists, entertainers and
athletes, and imposes equally high fees on the Q category.
For example, the initial application fee for a 200-member
international orchestra was $80 total under the old fees but
will be $2,070 under the new schedule, a more than 25-fold
increase. If the orchestra were obliged to extend its stay,
the fee increase would be from $70 to $10,070, because INS
practice has been to charge a single extension fee for an
entire group. These fee increases give rise to several
questions:

Under 31 U.S.C. §9701(b), agencies are supposed to consider
public policy in setting fees. In setting the fee schedule,
did INS: -

Consider the direct financial impact the fee schedule might
have on not-for-profit arts presenters and their ability to
continue to present the American public with the broadest
possible access to international artists?

Consider the prospect that, if other nations retaliate in
kind to the new fee schedule, American jobs and employers in
our entertainment industry might be threatened?

Consider whether the fee schedule is consistent with United
States obligations under the General Agreement on Tariffs and
Trade (GATT)?

ANSWER: The amendments to the 'fee schedule are largely a
result of the consolidation onto a single form of a number
of forms and processes which were previously considered
separately. In the (example of an orchestra of 200-persons,
under the old schedule the base petition cost was $80. The
new base cost has been lowered to $70, but a $10 charge for
each worker has been added to cover the cost of additional
biographic data entry and record maintenance. Changes in the
level of review and amount of data required of individual
foreign workers included in group petitions were mandated by
the Immigration Act of 1990. This additional requirement has
increased processing costs.

This "front-end" cost may be at least partially offset by a
reduction in the cost for an extension of stay. Previously,
an extension of stay cost $70 per worker. This cost is
reduced to $50 per worker plus the base petition fee of $70.
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It should also be pointed out that in the example used, an
extension for a 200-person orchestra, is a highly improbable
scenario. It would be unusual for such an orchestra to
extend for any significant length of time, since a major
orchestra would inevitably be booked in advance elsewhere and
could not simply pick up additional bookings on a United
States tour.

In amending the fees, the INS reviewed the impact of the new
regulations resulting from the Immigration Act of 1990 and
assessed the' processes and costs accordingly. The fee
schedule is comparable to other nations' fees for siTrilar
petitions and applications, higher than some, lower than
others. Therefore, the Service does not anticipate retalia-
tion from other countries. The Service does not anticipate
any conflicts with possible GATT agreements.

QUESTION: At the end of September 1991, Congress enacted,
and President Bush signed into law a delay in the effective
date of the new 0 and P visa categories from October 1, 1991,
until April 1, 1992.

Why did INS publish a new proposed fee schedule on October 4,
1991, that included fees for 0 and P artists, entertainers
and athletes, when the effective date of the new program had
been delayed until April 1, 1992?

Considering the substantial changes in the 0 and P program
from the 1990 Act, would it not be advisable and more
consistent with the Administrative Procedures Act for INS to
provide the affected industry with an opportunity to address
itself to and comment on the relevant fee increases, rather
than simply adopting them by final rule?

ANSWER: The 0 and P fee changes were published with all
general temporary work category fee schedule revisions as a
result of the Immigration Act of 1990.

The INS did not consider the adjustments in these fees as
substantial. There have been statements from the entertain-
ment industry that some INS offices in the past accepted a
single fee for an entire group extension. If this occurred,
it was~in clear violation of existing regulations. The cost
of data entry and file maintenance for a 200-person orchestra
far exceeds $70. A practice of allowing a single fee for a
group application would cost the agency a considerable amount
of lost revenues, which would have to be ifiade up through
other fees.

In meetings with the representatives of the entertainment
industry, the INS has agreed to clarify certain procedures
to minimize the need for large entertainment groups to have
to file for extensions of stay. The proposed changes will
eliminate the paperwork burden and fees required by the
extension process in many instances, and will also eliminate
associated processing costs for the Service.
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QUESTION: Has INS prepared any cost studies which justify
the dramatic fee increases for 0 and P visas? If so, have
those studies been submitted to this committee and, if not,
could you submit them? If no studies are available, how do
you justify the fee increases?

ANSWER: The amendments to the fee schedule are largely a
result of the consolidation, onto a single form, of a number
of forms and processes which were previously considered
separately. Changes in the level of review and amount of
data required of individual foreign workers included in group
petitions were mandated in the Immigration Act of 1990. As
a result, charges for each worker in a group were added to
the charge for a base petition to cover the cost of addition-
al biographic data entry and records maintenance.

QUESTION: Did INS consult with representatives of non-profit
arts groups or the entertainment industry in the process of
determining the new fee schedule?

ANSWER: All new and revised immigration forms that resulted
from the Immigration Act of 1990 were published in the
Federal Register and were open for public comment. As with
changes for all INS applications, the 1-129 Non-Immigrant
Worker form was published in the Federal Register. Conse-
quently, the arts, labor and entertainment industries had a
30 day period on which to comment on the fees and regulations
regarding 0 and P visas. These comments were incorporated
in the final regulations for the new fee schedule.

QUESTION: Has INS consulted with the State Department or
Office of the United States Trade Representative (USTR)
regarding the fees set for 0 and P visas in the particular,
or for nonimmigrant worker visas generally? If not , the
Committee would benefit from such consultation and informa-
tion regarding the position of State and USTR on this matter.

ANSWER: The INS did not consult with the State Department
or the Office of the United States Trade Representative.

QUESTION: In the Federal Register notice of the new fee
schedule, INS certified under 5 U.S.C. §605(b) that the fee
schedule "will not have a significant adverse economic impact
on a substantial number of small entities., However, in
apparent violation of the requirements of that section, there
appears to be no "succinct statement explaining the reasons
for such certification." Please explain on what basis and
evidence INS reached this conclusion.

ANSWER: Fees certified under 5 U.S.C. §605(b) are collected
from individuals applying for immigration benefits. There-
fore, it was concluded that the fee schedule had :o economic
impact on any small entity.

Inspector Staffing at Airports

QUESTION: Last year, this Committee was seriously concerned
that delays in immigration processing of arriving airline
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passengers often required passengers to wait several hours
after arriving at the airport, primarily resulting from the
fact that INS had not hired the authorized levels of staff.
Unfortunately, it appears that this problem has not yet been
solved.

Immigration staffing reports indicate that INS still has 83
vacancies for new inspector positions that were authorized
for 1992, even though we are already six months into the
fiscal year. Why are last year's authorized positions not yet
filled, and when will they be filled?

ANSWER: INS monitors its major ports-of-entry for delays in
passenger processing. Reports indicate that the 45-minute
standard has been met at least 98 percent of the time. Of
the seven major international airports which the INS has been
monitoring, seldom is more than one flight a week reported
as not having met the processing time standard.

The Service currently has filled 1,773 of its authorized
2,173 inspector positions. One hundred percent on-duty rates
are not possible since attrition during the course of a year
results-in a net on-duty level several percentage points
below full staffing. Although our goal is full staffing, the
Service actually plans its budget based on an assumption that
in practice 95 percent of the total authorized positions will
be filled at any given time. It is anticipated that the INS
will attain the 95 percent "full employment" level during the
third quarter of 1992, in time for the summer high travel
period. The filling of airport positions was accelerated
last year when over 400 new inspectors were recruited and
hired. The Service anticipates further progress this year
and expects to end the year with 325 new hires.

QUESTION: Current delays and traffic projections indicate
that even if authorized levels are attained, they will be
inadequate to meet the passenger traffic expected at airports
across the country. What is being done to evaluate whether
the current authorized numbers of inspectors will be suffi-
cient to meet the demand, or whether the authorized numbers
of positions may in fact be too low?

ANSWER: The INS has undertaken a comprehensive review of
staffing at all facilities to insure that proper resource
levels are available to facilitate the arrival of all
passengers within the 45 minute time frame. To obtain the
best staffing analysis and model, the INS awarded a competi-
tive contract during September 1991, to the Rail Company of
Towson, Maryland, an operations research firm, to develop a
staffing model to replace the models developed in previous
years.

The models are tools for the Inspections program staff to use
to evaluate every port-of-entry. The model being developed
uses sophisticated statistical techniques to simulate
mathematically the operation of each air inspection facility.
This will enable the Inspections program to conduct simula-
tions for each airport. These simulations will assist the
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program's managers in determining an optimal staffing for
every location through examination of operational assump-
tions, including traffic, for each location.

QUESTION: In light of the President's highly-publicized
advertisements inviting foreign travellers to visit the
United States, what is the Immigration Service doing to
insure that lengthy delays travellers encountered last summer
will not be faced again this year?

ANSWER: The Service has continued to take measures to do its
best to meet the 45-minute standard for the inspection of a
flight. Those measures include the expansion of the Advanced
Passenger Information System (APIs) and the special "Blue
Lane" processing. Most importantly, the Service is actively
recruiting to fill all its current Inspector vacancies.
Processes which previously had caused excessive delays in
hiring are being removed or changed to further facilitate the
hiring process. Despite these INS efforts, unless heavy
peaking of arrivals within short time periods and facility
constraints are addressed by the airlines and airport
authorities, the INS cannot ensure that delays will not
occur.

QUESTION: Last year, this Committee also expressed concern
with the delays as high as six months in processing new
personnel for available openings for Inspector positions.
What has been done since last year to review the INS's
staffing procedures that created the inordinate delays in
hiring personnel to fill vacancies?

ANSWER: The Service has been aware of delays in filling
Immigration Inspector vacancies and has taken a number of
steps to change procedures to streamline and improve the
hiring process. The agency has been successful in filling
positions through a variety of staffing alternatives:
internal merit promotion; the Office of Personnel
Management's "Career in America" examination; the "Outstand-
ing Scholar" program; and the appointment of bilingual candi-
dates.

The INS Western Region has been delegated authority from the
Office of Personnel Management (OPM) to administer the
Administrative Careers with America (ACWA) examination, Test
6, which covers Inspector positions. Other regions are
requesting OPM approval to administer the ACWA Test 6 as
needed.

The Service is exploring other methods of improving hiring
procedures and is working with the OPM to establish a
separate inventory of candidates who are specifically
interested in the occupation of Immigration Inspector, rather
than continuing to use the current general inventory of
candidates for law enforcement and law enforcement-type
positions.
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INS Detention Budget

QUESTION: In 1990, the INS detention budget was only $13
million dollars. For 1993, the Department is requesting a
budget of $35 million for detention costs to be paid out of
the user fee revenues. That represents a 270-percent growth
in the detention budget.

Last year, in the Conference Report accompanying the De-
partment's Appropriations bill for 1992, this Committee
expressed serious concern over the fact that INS was in-
creasing the amount of user fees spent on detention costs,
but was slow in using the same user fees to hire necessary
inspectors.

Now, several months later, the problem is still present. The
inspectors have not been hired, but the detention budget
continues to grow. What is the Department doing to ensure
that sufficient funds are being made available to achieve
inspector staffing plans?

ANSWER: The INS budget contains sufficient resources to
support the Immigration Inspector staffing levels in the
budget. The problem in hiring is not a resource problem.
It is related to the recruitment and retention of qualified
personnel. Considerable attention has been and continues to
be given to filling vacant Inspector positions. The INS has
taken steps to expand the number of staffing alternatives
used to acquire applicants for vacancies. In addition, the
agency is working with OPM to establish a separate inventory
of candidates who are specifically interested in the occupa-
tion of Immigration Inspector rather than continuing to use
the current general inventory of candidates for law enforce-
ment and law enforcement-type positions.

The INS is addressing the Inspector retention problem in
several ways. The work underway with OPM to establish a
separate inventory of candidates interested in the occupation
may assist in insuring that persons applying for Immigration
Inspector vacancies are genuinely interested in that type of
work. The Service is also taking steps to establish a GS-11
Special Operations Inspector position which will provide
promotional opportunities for current Inspectors. Finally,
Inspectors who are leaving their positions are being inter-
viewed to determine their reasons for leaving. This informa-
tion will be used by the Service to determine what can be
done to address problems that contribute to attrition.

QUESTION: In light of the massive growth in the detention
costs budget, and despite the language in the 1986 user fee
statute that requires that the user fees will be used to pay
for the detention costs, why does the INS continue to force
the airlines to pay for the detention costs?

ANSWER: Pursuant to the provisions of sections 237(b), and
273(d) of the Immigration and Nationality Act (INA), trans-
portation carriers are liable for the detention expenses of
aliens whom they transport to the United States, and who,
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upon inspection, are deemed to be stowaways as has been the
case when persons have arrived at air ports-of-entry who are
not in possession of travel documents or evidence of board-
ing.

In addition, pursuant to sections 238(c) and 238(d) of the
INA, carriers have entered into contractual agreements with
the Service to provide for the detention expenses of persons
transported to the United States as transit without visa and
are determined to be inadmissible at the time of inspection.

The statutes that established the Immigration User Fee
Account in 1986 did not relieve the carriers from their legal
responsibilities for detaining stowaways at their own
expense, nor did it relieve them from their contractual
obligation to incur the detention costs associated with
passengers boarded as transit without visas and found to be
inadmissible, as delineated in 8 CFR 238.3(c). That section
states that alien custody and maintenance costs for transit
without visa passengers are exempted from the provisions
stipulated in sections 286(g) and (h) (2) (A) of the Act.

INS is responsible .or costs related to detention of passen-
gers using fraudulent documents, or who are determined to be
inadmissible for other reasons as defined under the Immigra-
tion and Nationality Act. To enhance overseas deterrence
activities, INS plans to detail officers to source airports
to assist airlines in screening the travel documents of
departing passengers. It is anticipated that the training
provided by INS officers to airline personnel will eventually
reduce detention-related costs of the airlines, as well as
INS. In addition, the Department has submitted legislation
designed to deal with the fraudulent document problem.

QUESTION: Last year, this Committee expressed its desire
that the INS act on the industry petition for a rulemaking
on the issue of fines, and to publish a final rule as soon
as possible. What is the status of the final rule, and when
will it be published?

I
ANSWER: On April 1, 1992, the Commissioner of the INS signed
final regulation 8 CFR 270, which establishes the procedures
for Section 274C of the Immigration and Nationality Act. The
regulation was forwarded to the Department of Justice on
April 2, 1992 for re iew. The regulation is in the clearance
process, and publication is anticipated in the near future.

Immigration JudQes

QUESTION: Last year you sought 20 additional Immigration
Judges for the Executive Office for Immigration Review
(EOIR). Though authorized in the Immigration Act of 1990,
Congress did not fund these 20 Immigration Judges (IJ). You
are requesting the 20 IJ1s again in 1993.

Why do you need more IJ's to address criminal alien problems?
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How does the request relate to your overall efforts against
criminal aliens?

ANSWER: INS is increasing its focus upon the identification
of criminal aliens as a top priority. When inmates incar-
cerated in Federal and State prisons are identified as
criminal aliens, INS issues "Orders to Show Cause", the
charging documents that initiate deportation proceedings.
The judges must conduct proceedings before INS can deport the
aliens.

In order to conduct these proceedings, judges and support
staff must travel to Federal and State prisons nationwide.
During 1991, for example, there were 78 active criminal alien
hearing locations. The processing of this priority caseload,
in mainly remote locations, is extremely resource-intensive
in terms of judge and staff time, and travel expense.

When EOIR's judges are on detail, they are not available to
adjudicate existing caseload in their home offices. The 20
additional judge positions requested for 1993 will allow the
increased processing of criminal alien caseload while
lowering the adverse impact these details have upon the
processing of home office caseload.

Feral Jails

QUESTION: Federal jails typically are built in high-cost,
downtown areas near the Federal courthouses. Because of
increased criminal trials, often of a high-profile nature,
Federal court houses have become high-security facilities
with limited access to the general public. Has Justice
approached the Judiciary to consider co-locating jails and
courtrooms for criminal cases in outlying areas where costs
are lower, security can be enhanced, and the Federal court-
house can be left for other activities?

ANSWER: The Department of Justice has not specifically
approached the Judiciary regarding this idea. Although the
Department is not opposed to exploring the idea, several
potential concerns exist. A distant criminal courthouse
would hamper interaction between criminal and civil case
judges; impair ready access between the defendant and legal
counsel; and impede family visiting (presuming the de-
fendant's family would be further from where the courthouse
is now located).

QUESTION: What are the advantages and disadvantages of
having Federal jails located downtown?

ANSWER: The principal advantage to having Federal jails
downtown is proximity to the courthouse. This reduces
transportation costs and improves security. The principal
disadvantage is that land is scarce and expensive, dictating
a high-rise building, which is more costly to construct and
operate than a traditional correctional institution.
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QUESTION: Can the Bureau of Prison's -(BOP) classification
of jail inmates be strengthened to facilitate the double-
bunking of inmates? How? If not, why?

ANSWER: The foundation of any objective inmate classifi-
cation system is information. The more that is known about
an inmate, the more precise his/her classification can be.
The information available on a pre-trial inmate is, necessar-
ily, very limited. Information which would be readily
available from a probation officer preparing a pre-sentence
investigation following conviction is deliberately withheld
during the adjudication of the criminal charges.

Given the limited information available, the BOP feels it is
classifying pre-trial inmates as well as possible. As you
are aware, BOP currently double bunks pre-trial inmates
extensively due to insufficient detention capacity. BOP's
success in doing so does not diminish the validity of its
goal of reducing detention crowding and its policy of rating
the capacity of detention facilities at one inmate per cell.

Staffing Federal Prisons

QUESTION: BOP has hired thousands of new employees over the
past few years, and plans to hire thousands more over the
next four years in order to staff its new and renovated
facilities. The increased number of employees has the
potential of placing a burden on BOP and OPM to complete the
required background checks for new employees within their
first year of employment, as well as every five years for all
employees. How many employees, if any, are past the proba-
tionary year, and their background checks are not completed?
If the background checks are not completed, how does this
effect BOP's retention of that employee, i.e., does BOP have
to suspend or dismiss the employees employment until the
background checks go beyond the year?

ANSWER: According to the Department of Justice's Security
and Emergency Planning Staff, 1,930 non-probationary em-
ployees in the BOP lack background clearances. A number of
factors account for this:

Office of Personnel Management's role in the initial
limited background investigation takes an average of over 7
months.

Upon BOP receipt of OPM's background work, any derogatory
information must be resolved. This resolution may take in
excess of 3 months when such information as financial
transactions or military records must be accessed.

* Once BOP's portion of the process is completed, the
background must be reviewed and approved by the Department
of Justice.

This process does not affect the staff member's employment
status. We perform an extensive pre-employment check that
includes a panel interview, an "integrity" interview,
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urinalysis, credit checks, NCIC, law enforcement and previous
employer vouchering, and a fingerprint check. A recent audit
conducted by the Department's Inspector General's Office
stated that the BOP does more than any other component
regarding pre-employment checks.

QUESTION: Is BOP in compliance with the 5-year reinves-
tigation of employee backgrounds? If not, why? And, what
if any affect does this have on BOP operations?

ANSWER: BOP has made great strides in the area of 5-year
reinvestigations of-employee backgrounds. As of December
1991, 97.4 percent of all BOP staff were either within 5
years of clearance or had a reinvestigation already initia-
ted. As of that date, only 2.6 percent remained to be
initiated. Great emphasis has been placed on compliance with
this program.

QUESTION: BOP faces critical problems in hiring and training
qualified correctional staff for the prisons which will open
in the coming years. At the same time, the Department of
Defense (DOD) is attempting to cope with the scaling-down of
the military and costly reductions-in-force. Have BOP and
DOD considered any type of plan or program that would target
recruitment of qualified military and civilian DOD staff for
hard-to-fill positions, i.e., food service and health
positions. For mid-level management positions? What have
been the results to date? What more could be done to
successfully recruit these people?

ANSWER: Since 1990, BOP has coordinated with the DOD to take
advantage of outplacement programs, advertised in military
magazines and newspapers, and conducted job fairs at military
bases. These efforts have proven successful in helping
attract candidates to a variety of positions. This recruit-
ment source has great potential for locating candidates for
hard-to-fill and mid-level management positions, and efforts
will continue to utilize military and civilian DOD personnel
in staffing our prisons.

QUESTION: In 1991, BOP delayed establishing some positions
in order to allocate funds to pay' for salary increases. What
impact, if any, does BOP anticipate that budgeting for pay
increases and locality pay will have on BOP's ability to
establish new positions and staff facilities in the future?

ANSWER: In 1992, BOP received partial funding for both the
law enforcement and general personnel costs of the Federal
Employees Pay Comparability Act. During 1992, BOP will be
able to cover pay related costs without negatively affecting
filling of new positions. With the annualization funding
requested in the 1993 budget, BOP anticipates no adverse
impact in the future.

QUESTION: Overtime charges and costs have increased over the
last few years from about $8 million in 1985 through 1987 to
$20 million in 1988 and $15.8 million in 1989. In 1990, $32
million was spent when about $11 million had been budgeted.
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The $32 million equates to about 800 positions. What were
the overtime charges for 1991? How much is budgeted for
overtime in 1992? 1993?

ANSWER: The overtime charges for 1991 were $32 million.
BOP, in an effort to better control costs, has revised the
1992 ceiling to $28 million. In the 1993 budget, BOP
originally budgeted $38 million (based on 1991 actuals, 1992
estimates and inflationary factors) for overtime. However,
if BOP is able to contain it at a lower spending level, the
dollars not used for overtime could absorb higher costs of
activations than permitted in the 1993 request.

QUESTION: Why have overtime charges increased? Was BOP
unable to hire people? Were there delays in establishing
positions at new facilities? What is BOP doing to reduce
overtime costs?

ANSWER: Approximately one-third of BOP's overtime costs are
a result of the need for correctional officers to escort
inmates to hospitals outside the institutions for medical
treatment. Over the past few years, BOP has had extreme
difficulty in hiring medical professionals to perform in-
house medical treatment.

In 1991, nearly $4 million in overtime was incurred as a
result of incidents, such as the Lompoc escape and the
Talladega hostage situation. Incidents such as these are
unpredictable but when they occur, BOP makes every effort to
absorb these costs within existing resources. The growing
population and pay increases have also affected the overtime
costs related to inmate bus and airlift transfers.

BOP is making every effort to reduce overtime costs. We have
set reduction goals for 1992 and plan to maintain the same
level of spending in 1993, even though we are faced with
growing staffing level, additional facilities, and pay
increases.

BOP Specialty and Management Trainin

QUESTION: In order to stay current in their medical field,
medical staff are expected to receive continuing medical
education (CME). On average how many CME hours did BOP
doctors, nurses, physician assistants, and dentists get in
1990? In 1991? What training criteria or standards do BOP
medical staff follow to ensure that they are up to date
within their respective medical fields? What evaluations are
done to ensure that medical staff have received appropriate
levels of training?

ANSWER: In order for BOP to provide quality medical care and
to manage its varied medical facilities, all health services
professionals need to stay abreast of current practices and
procedures. This is done through an aggressive CME program
that is available at all BOP facilities.

52-774 0 - 92 - 8
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For CPE/CME funding, BOP allotted $750,000 in 1990, and
$758,000 in 1991. These figures translate into the following
average number of CPE/CME training hours for the following
positions.

Average 1990 CPE/CHE Training Hours Per Position

Physicians
Assistants Dentists Nurses Physicians

36 25 19 29

Average 1991 CPE/CHE Training Hours Per Position

Physicians
Assistants Dentists Nurses Physicians

34 32 16 31

To insure that health services personnel receive the required
_ of CME/CPE training hours needed for certification/
r ification, the BOP Mandatory Training Standards Program
Statement addresses the needs of physicians, nurses, den-
tists, physicians assistants, medical records, chiefs of
health programs, assistant health services administrators,
health services administrators, psychiatrists, wellness
coordinators, and medical dietians. In addition, BOP adheres
to the training guidelines established in the Standards for
Adult Correctional Institutions (3rd Edition) published by
the American Correctional Association.

To accurately assess the needs of all health services
employees, an ongoing evaluation program is in place. The
program starts at the grassroots level and generates into
formal reviews that assess program effectiveness and the
establishment of funding limits. Areas of evaluation
include:

• Individual Employee Training Needs Assessments

* Institution/Regional/Central Office Medical Training
Plans

" Institutional Operational Reviews (audits)

• Central Office conducted Medical Program Reviews (audits)

• Central Office CPE Coordinator Random Surveys (to confirm
staff involvement, training completion, and program
effectiveness).

QUESTION: In 1991, BOP spent about $4.5 million for meetings
and conferences, i.e., warden, associate warden, specific
department head positions. BOP considers these as a way for
employees to learn from each other and share experiences,
i.e., a form of on-the-job training. What evaluations have
been done to determine what kinds of information employees
obtain at these meetings that can be applied to their jobs?
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ANSWER: Each program area accomplishes a needs assessment
prior to the conference that identifies the program goals for
the upcoming national conference. In addition, the executive
staff has identified Core issues that are instrumental in the
development of managerial staff and are required to be
presented during each National Conference. Core elements
such as "wellness," "writing skills," "caring," "use of
information," "leadership skills," "stress management," and
"how to take initiative (without fear of mistakes)" are on
the agenda of many conferences. At the conclusion of these
conferences, evaluations are completed to assess the effec-
tiveness of the conference.

QUESTION: As BOP increases its management ranks, does BOP
anticipate using this type of forum more as a way to enhance
management skills? If yes, has BOP estimated the costs
associated with it?

ANSWER: BOP intends to use the current forum as a way to
enhance management skills during future national conferences.
The conference provides opportunities for information
sharing, goal realignment and affirmation, and fellowship,
all of which are essential for an efficient and effective
organization. To address the concern of cost containment,
BOP has rescheduled future national conferences on 2-year and
3-year cycles rather than annually.

QUESTION: BOP officials have informally been discussing a
proposal to have a management training center located in the
Washington, D.C. area. Is BOP's intent to expand its
management training or relocate it? Would the BOP anticipate
closing its management training center in Aurora, Colorado
or would the facility in D.C. be an additional training
center? Why is the BOP considering a training center in
D.C.? Has BOP estimated the cost associated with this
proposal?

ANSWER: BOP has explored moving the Management and Specialty
Training Center from Aurora, Colorado to the Washington, D.C.
area. No definitive, cost projections or active site research
have been conducted, and this proposal is not under active
consideration.

Prison Alternatives-

QUESTION: Since the mid-1980's, 26 States and BOP have begun
prison ",boot camps" as an alternative to prison. The goals
of these camps are to reduce costs, recidivism, and crowding
by offering short-term, military-style programs for young,
nonviolent, first-time offenders. What has been BOP's
experience, to date, with its Ihtensive Confinement Center
(boot camp) at Lewisburg, PA, in terms of reducing costs and
recidivism?

ANSWER: The Intensive Confinement Center (ICC) at Lewisburg,
Pennsylvania, has been in operation for only 15 months. As
such, it is much too early to assess its impact on reducing
costs and recidivism. Our research department has in place
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a comprehensive tracking procedure for each ICC graduate that
will provide information on the offender while he is in the
Community Corrections Center, home confinement, and ultimate-
ly when released from Federal custody.

QUESTION: When-will BOP open its boot camp program for
female offenders that had been promised for summer 1991?

ANSWER: The female ICC located on the grounds of the Federal
Prison Camp, Bryan, Texas is currently scheduled for activa-
tion in July 1992.

QUESTION: Has BOP considered expansion of its boot camp
program to include inmates beyond the minimum-custody level?
What are the advantages and disadvantages of such expansion?
What changes would be required in existing law?

ANSWER: At present, we have not considered expansion of the
ICC program to include inmates beyond the minimum security
level. We originally are targeting younger, more impression-
able offenders; and, if research shows this to be a viable
alternative to traditional confinement methods, we may
explore the possibility of expanding the concept to older,
more criminally sophisticated inmates. The advantages to
expansion of this program would be minimal at this time. We
would see a slight reduction in population at our existing
facilities, and some participants may actually benefit from
the program. However, the disadvantages of such expansion
far over-shadow the positive effects. First, we would be
expanding a program that has yet to show whether there will
be results in terms of reducing costs and recidivism.
Secondly, we would need to increase security to house older,
more criminally sophisticated inmates. This would require
additional funds for secure construction as opposed to
minimum security which has no physical barriers, non-secure
housing, etc. Additionally, older offenders who have
exhibited a pattern of deviant behavior over the years would
most likely be harder to work with and would require more
time before achieving the desired result.

The existing statute that speaks to shock incarceration does
not specify any age requirements. However, it does limit
participation to those offenders serving sentences of less
than 30 months. This provision would require modification
if we were to include more sophisticated inmates with longer
sentences.

QUESTION: In its report, Prison Alternatives: Crowded
Federal Prisons Could Transfer More Inmates to Halfway Houses
(GAO/GGD-92-5, Nov. 14, 1991), GAO pointed out that BOP is
not taking full advantage of the halfway house program as a
less costly alternative to prison. What actions have you
taken to increase the number of inmates being placed in
halfway houses? What is the impact of this on your construc-
tion costs? On your operation costs?

ANSWER: To be responsive to the recommendations of the
General Accounting Office (GAO) report, BOP initiated a
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review of national guidelines for Community Corrections
Center (CCC) placement. Also, efforts continue to ensure
greater consistency among like institutions in CCC utiliza-
tion rates. An agency task force has been established to
review pre-release programming, including CCC placement
issues. The task force is reviewing CCC referral procedures
to ensure that existing policy allows for expeditious
referral of appropriate cases for CCC placement. BOP has in-
creased the number of inmates in CCC's to over 4,300, an
increase of about 18 percent since the time of the GAO
review.

In discussing operational and construction costs, the GAO
report draws an inaccurate conclusion that there would be a
cost savings to BOP if empty CCC beds were utilized. If
additional inmates were placed in CCCs to fill empty beds,
the majority would come from minimum security facilities
throughout the country. The average institution would lose
20 to 25 inmates and would realize almost no financial
savings, given BOP's current level of crowding nationwide.
While the average level of overcrowding would diminish
slightly, there would be no concomitant financial savings
since the level of staffing, utilities, and other fixed
operational costs would effectively remain the same.
Marginal savings on food and other inmate care items would
approximate only $3.00 to $5.00 a day per inmate.

Additionally, GAO erroneously reports that if BOP would have
used the empty CCC beds, a total savings of $43 to $59
million in prison construction costs would have been real-
ized. Again, if BOP filled all CCCs to capacity, the average
institution would lose 20 to 25 inmates, really a very
negligible impact on cur overall institutional capacity
expansion plan. The impact would clearly not be to lessen
BOP's need for planned construction, but only to slightly
decrease the margins of our 150-percent overcrowding.
However, CCC capacity has been formulated into BOP's capacity
expansion plan.

QUESTION: Is there an opportunity to make greater use of
halfway houses as a "front end" alternative to prison? If
not, should there be?

ANSWER: Halfway houses continue to be available to the
courts as a "front end" sentencing alternative. Since the
GAO report was published in mid-November, the number of
offenders admitted to halfway houses directly from the courts
has increased by 100, and they continue to account for about
one-third of the CCC population.

Confinement in a CCC is limited by BOP policy to those with
sentences of one year or less. However, not all of those
with sentences of one year or less serve them in CCC's, for
a variety of reasons. First, the sentencing court may feel
that the sanctioning of the criminality is most appropriately
accomplished by removal from the community, even for a short
period. Additionally, public safety may be better protected
by placement in an institution. BOP reviews all cases at the
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time of initial designation to determine if community
placement would be appropriate. Prior to any such assignment
the United States Probation Officer is contacted to determine
how the court and the United States Attorney would react to
such a placement.

QUESTION: Currently, the Federal Government contracts with
over 270 halfway houses to provide transitional services to
Federal inmates. Halfway house operators include such groups
as the Salvation Army and the Volunteers of America. Until
1982, BOP directly operated halfway houses but withdrew from
direct operation in favor of contracting with private groups.
What are BOP's plans or proposals for direct operation of
halfway houses?

ANSWER: BOP does not foresee any changes in the concept of
contracting for the vast majority of our halfway house needs.
We currently contract for halfway houses in approximately 260
locations, 198 with private vendors and the remainder with
intergovernmental agreements with State and local entities.

BOP does intend to pursue the concept of a Federal correc-
tional facility that meets three distinct population demands:
housing for United states Marshals Service inmates in pre-
trial and pre-designation status; inmates with sentences less
than three years who have substantial security needs; and
inmates needing traditional halfway house programs.

Seattle, Washington is the only identified site for a BOP
operated halfway house. We are in the site selection phase
and do not expect this 500-bed facility to be operational
until 1995. The halfway house component of this facility is
not expected to exceed 100 beds. As individual population
demands for these combined populations are identified in
other metropolitan areas we will consider the expansion of
this concept. These are the only plans we have for direct
BOP operation of halfway houses.

QUESTION: What are the advantages and disadvantages of
direct HOP operation of halfway houses instead of private
operation?

ANSWER: The only situations where it appears advantageous
for direct operation are locations like Seattle where there
is a combined population need of approximately 500 beds. Of
the 260 contract facilities, only 4 are for over 100 beds.
We stopped operation of our own community facilities because
it was not a prudent use of resources. The situation has not
changed.

We have found that through contracting for this service, with
stringent monitoring techniques, we are receiving quality
community programs at a reasonable cost.

QUESTION: What are the costs of operating halfway houses
through BOP--both in terms of initial construction costs and
recurring operating expenses--instead of contracting for
these services?
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ANSWER: There are no current figures available to answer
this question accurately. Most of our contractors have been
long established in their communities, and it is improbable
that BOP could construct and operate a community facility
significantly cheaper than we are now contracting for that
service. The average expenditure for a halfway house bed is
approximately $32.00 per day. The average cost in one of our
minimum security camps is $40.15 per day. With camp popula-
tions averaging over 400, the economy of scale keeps the
costs down. We would not have these advantages in operating
halfway houses in urban areas with average populations of
under 20.

QUESTION: How would construction of halfway house beds
affect BOP's current prison construction plans in terms of
budget? Would these proposals be reduced or increased?

ANSWER: Any construction costs of halfway house beds would
have to be Added to current construction plans. Our con-
struction needs are for secure beds. Building halfway house
beds would in no way affect our current overcrowded condi-
tions.

QUESTION: Would BOP build and operate halfway houses in
locations where existing private operators have facilities?
Is there a need for additional halfway house beds that the
private contractors could not satisfy at a lower cost?

ANSWER: We have no plans to operate halfway houses anywhere
other than in Seattle, where we intend to combine United
States Marshals Service detainees, sentenced short-term in-
mates with high security requirements and traditional halfway
house prisoners. This is a rare example of a situation in
which a contract halfway house would be inappropriate.

Overall, there is not a need for additional halfway house
beds that cannot be met by private contractors.

QUESTION: Prior to 1984, BOP had the flexibility to use home
confinement as a means of serving a Federal sentence because
the law allowed for BOP to find a "suitable facility" for
service of Federal sentence whic could be an inmate's home.
However, a 1984 law changed the wording to "any penal or
correctional facility" which eliminated home confinement.
To what extent would BOP be able to reduce overcrowding and
the cost associated with keeping someone in prison if it had
the flexibility to place inmates under "house arrest"?
Approximately what percent of inmates might qualify for this
type of program?

ANSWER: Present law permits the use of home confinement for
"the last 10 percent of the sentence not to exceed 6 months."
The limitation of 6 months corresponds with professional
correctional judgment that the demands of the program are
such that longer periods increase the probability of failure.
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Under the sentencing guidelines, the courts have the flexi-
bility to sentence offenders to "house arrest" or home
confinement as a condition of the sentence.

There are approximately 300 inmates on some form of home
confinement as a transition from traditional confinement.
We hope to double that figure during the next year, but
beyond that, we see only slight increases in the use of home
confinement for inmates.

Considering these factors, it is not currently realistic to
conclude that the use of home confinement will ever have a
significant impact on BOP's overcrowding rate.

QUESTION: Besides boot camps, halfway houses, and home
confinement, what alternatives to traditional prisons are you
currently involved in? What is their potential for safely
reducing the Federal prison population and Federal prison
construction and operation costs?

ANSWER: In addition to the above listed programs, BOP has
established a "Halfway Back" program, which places parole,
mandatory release, or supervised release violators in a
halfway house rather than returning them to an institution.
BOP has also instituted specialized female program components
that are composed of programs for the placement of pregnant
offenders in CCCs, keeping them together with their infant
for a specified period of time.

The Urban Work Camp is a new program in which low-risk
offenders spend the last 18 months of their sentences at a
CCC. During the first 12 months of that period, offenders
work for another Federal agency such as the National Park
Service, the Veterans Administration, or the Department of
Defense. During the last 6 months of the sentence, offenders
move into the pre-release component of the CCC for transi-
tional pre-release programming.

The impact of these programs on reducing the Federal prison
population and prison construction and operation costs will
be insignificant. Given BOP's lqvel of overcrowding nation-
wide, the reduction would be minimal, and there would be no
concomitant financial savings since the level of staffing,
utilities, and other fixed operational costs would effective-
ly remain the same.

Inmate Education and Training

QUESTION: An inmate confined in a Federal institution who
does not have a verified General Educational Development
(GED) or high school diploma is required to attend an adult
literacy program for a minimum of 120 calendar days or until
a GED is achieved, whichever occurs first. According to BOP,
their literacy standards reflect those in the communities to
which Federal inmates will be released and are intended to
help inmates to compete for available jobs and to cope with
post-release community, family and related responsibilities.
On the surface, this initiative appears to be a significant
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step towards increasing inmate literacy levels. A closer
look at the requirement raises a number of questions. Will
the literacy requirement increase the number of offenders
that receive a GED, or will it just increase attendance of
GED classes and offenders will ultimately drop out after the
required 120 days? Since this requirement is intended to
better prepare inmates for employment upon release, should
BOP provide post-release employment assistance?

ANSWER: The number of Federal prisoners who have taken the
GED since 1981, the first year of mandatory literacy in the
Federal Prisons System, has increased over 229 percent
compared with a corresponding increase in the average daily
prisoner population of 146.3 percent. In the most recent
year, 1991, the number of Federal prisoners who took the GED
test was 7,886, an increase of 22.7 percent over the preced-
ing year's total of 6,426. The corresponding increase in the
average daily population was 10.6 percent (61,404 in 1991
compared with 55,542 in 1990). We estimate that the current
drop out rate is approximately 25 percent after the required
120 days.

Statutorily, BOP has no authority to provide direct post-
release employment assistance. This is the job of the
Probation and Pretrial Services Division of the Judiciary.

With respect to whether BOP should provide post-release
employment assistance, modest efforts are currently in place.
Institution based pre-release programs include guidance and
counseling focused on individual aptitudes and interests,
extensive vocational training options providing assistance
to prisoners in the preparation of employment resumes, and
identification of potential employers in the labor market to
which they are returning. In addition, employment in UNICOR
(Federal Prison Industries) and institution work assignments
provide many prisoners with on-the-job training, live work
opportunities, and the chance to develop positive attitudes
toward work and good work habits. These latter qualities are
those sought by outside employers.

In addition, job placement assistance is provided to prison-
ers released through community corrections centers. On
balance, BOP sees a need for more intensive job placement
efforts. Not all Fe1eral prisons have employment counselors,
and current resources for counseling and pre-release programs
are spread thin. Intensifying post-release employment
assistance above current levels would require additional
positions and resources.

QUESTION: Considering the unprecedented growth expected in
Federal prisons over the next five years, how will the
increased population affect BOP's ability to implement the
mandatory literacy requiremeht? What plans have BOP devel-
oped to address this issue?

ANSWER: It is unlikely that with current resource levels,
the Federal Prison System will be able to absorb completely
the increased mandatory literacy requirements stimulated by
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continued population growth over the next five years. We are
'currently running into classroom space shortages, student
waiting lists and related scarce resource issues. BOP is
expanding the use of computer assisted instruction, mobile
classroom space, inmate tutors, community volunteers, free
services and additional contract teachers to meet these
increasing needs. In addition, we anticipate that some of
the growth can be accommodated by restructuring and redesign-
ing current facilities. However, absent additional space,
education positions and related resources, waiting lists may
increase and meeting mandatory literacy requirements may be
deferred over time.

BOP is also examining the benefits of restructuring the
delivery of education services so that not all programs will
be provided at all institutions. This stratified approach
to the delivery of education services may make better use of
resources to meet increasing population needs.

QUESTION: Hard data is only available for the GED program.
Are trends in other BOP educational, as well as vocational
programs sufficient for planning and assessing program
success? What is the best way to measure the success of
educational and vocational training programs? Are enrollment
and completion rates the best performance indicators?

ANSWER: Post-release employment is considered by some a
measure of program success. However, there are many im--
pediments to post-release employment even for those prisoners
who successfully complete an academic or vocational program.
This is particularly true during periods of high unemployment
and few job opportunities. Widespread discrimination still
exists with respect to released offenders; they are often the
last to be considered by employers. However, from a post-
release success point of view, BOP's recent Post-Release
Employment Project study indicated that inmates who partici-
pated in work and vocational programming during their
imprisonment showed better adjustment and were less likely
to recidivate by the end of their first year back in the
community. Similarly, research studies are beginning to show
that prisoners involved in education and related programs
have a lower than average rate of recidivism.

Absent hard post-release data, the best way to measure the
success of educational and vocational training programs
continues to be the enrollment and completion rates, in-
cluding completion of certificate and credential programs.

Special Needs Populations

QUESTION: The sentencing guidelines and mandatory minimum
sentences virtually guarantee a large number of elderly
inmates in Federal prisons in the coming years. In this
regard does the Department maintain statistics on and prepare
population projections for elderly inmates? What are the
growth rates projected?
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ANSWER: Statistics and projections for elderly inmates are
not currently maintained. A method for forecasting this
population is under consideration.

QUESTION: What are the special needs of elderly inmates?
To what extent are they more costly to house because of
special facilities, more health care, etc.? Are they
isolated from other inmates? How?

ANSWER: Elderly inmates are not isolated from the general
population, unless they require hospitalization. Within
BOP's elderly population, we see a much higher incidence of
cardiac disease and hypertension. In January of 1989, BOP's
Office of Research and Evaluation published a bulletin on
"Looking Ahead -- the Future BOP Population and Their Costly
Health Care Needs." At that time, it was estimated that
treatment of elderly inmates' health care problems consumed
about 33 percent of BOP's budget for outside medical treat-
ment, even though they account for only 12 percent of the
inmate population. BOP defines an elderly inmate as being
50 years or older due to the fact that health problems occur
much earlier in the inmate population.

QUESTION: What is the Department doing to provide for the
special needs of elderly inmates? How is this expected to
change?

ANSWER: Where possible, elderly inmates are handled at their
home institution. When this is not feasible, they may be
transferred to our Medical Referral Center in Fort Worth,
Texas. Fort Worth has a long-term care unit that was
originally planned to provide care for 207 inmates. Current-
ly, that facility is providing care for 393 long-term care
inmates, of whom approximately 50 percent are elderly
inmates. In December 1990, BOP held an issues forum on
"Long-Term Confinement and the Aging Inmate Population." A
component of this forum was dedicated to the issue of aging
inmates and their health care needs. As part of its strate-
gic planning process, BOP is considering a variety of options
for providing health care to elderly inmates.

QUESTION: How have medical costs increased for Federal
prisons over the past 5 years, and what are the projections
for the future? What are the reasons for the increase?
General inmate population growth? Substance abuse? AIDS?
An aging population? Other?

ANSWER: Health care costs have increased substantially from
approximately $1,600/inmate/year in 1985 to $2,800 in 1992.
Based on a linear regression analysis beginning in 1983
(Index=100) and using the CPI-U (Hospital and related
services) the index in 1995 is projected to be 233.0, which
equates to $3,303/inmate/year. This increase is based on the
rapid rise in the inmate population; costs assoc!-ted with
HIV positive/AIDS inmates; escalation in cost of outside
medical care; new technology; costs associated with an
increasingly aging population and an increase in the number
of substance abuse inmates.
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QUESTION: Civen the high costs of prisons, and the trend
toward longer prison sentences, would it be feasible and
advantageous to build and/or operate some prisons jointly
with one or more States, particularly for inmates in high-
security facilities or for inmates with AIDS? Asking this
from another perspective, is there a way to better use the
resources of the 50-plus prison systems in this country to
cut the nation's prison costs in general and Federal prison
costs in particular with respect to the housing of particular
types of offenders? Are there legal or administrative
barriers to join Federal/State facilities? If so, what are
they and can they be removed?

ANSWER: The option of joint construction and/or operation
of a correctional institution has been considered. Con-
ceptually it is appealing, but it presents many practical
difficulties. Issues which would need resolution include,
but are not limited to, differences in legal authority, staff
training, use of force, inmate discipline, command authority,
application of policy, and budgeting procedures.

The most practical way to house prisoners from more than one
jurisdiction in the same facility is for one entity to run
the facility and contract with other jurisdictions, who for
varying reasons, would prefer not to house a particular
inmate themselves. These reasons could include budget
restrictions, inability to manage difficult inmates, and the
expense of providing specialized care to certain inmates.

QUESTION: BOP's growing inmate population is composed of a
significant number of substance abusers. Substance abusers
will have their own special needs as evidenced by the new
drug treatment program established in Federal prisons. Has
BOP identified and estimated the costs for other special
needs of substance abusers, such as an increased demand for
kidney dialysis resulting from kidney failure related to drug
use?

ANSWER: The number of inmates requiring kidney dialysis has
increased from 9 in 1979, to 27 in 1989, and is presently at
maximum capacity at 36 patients. Since there is a strong
relationship between kidney disease and the use of drugs,
with the increased emphasis on drug enforcement, it is
expected the number of inmates requiring kidney dialysis will
increase substantially. At the present incidence rate, the
projected demand for dialysis service is 65 to 70 by the year
1995. BOP is considering the establishment of a 12-patient
dialysis unit at USP Terre Haute.

QUESTION: What action has BOP taken to address the short-
comings noted in the recent GAO report (GAO/HRD-91-116,
September 16, 1991) on the drug treatment program for Federal
inmates?

ANSWER: The GAO report noted a number of shortcomings that
they believed BOP had not adequately addressed in its drug
abuse treatment programming. While the GAO did not take into
account the program development stage of the BOP's implemen-
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tation of drug abuse treatment programs, they noted several
items that, in the course of normal program development, have
been addressed.

1) GAO's greatest concern was its perception that there is
an inadequate "outreach" effort to encourage inmates to
participate in drug treatment programs. BOP has been working
on this issue. The elimination of parole and the potential
loss of pay during enrollment may reduce the incentive for
participating in treatment programs. To encourage greater
inmate participation, BOP recently approved several incentive
programs. These include:

a) Extended CCC placement. Inmates who complete a
residential treatment program and are otherwise eligible for
a Community Corrections Center (CCC) placement, will receive
extended placements (120 - 180 days) in a CCC.

b) Small monetary awards. A small monetary achievement
award will be paid to inmates for each quarter completed in
a residential drug program.

c) Special clothing. Special clothing will be provided
to inmates who participate in a residential drug treatment
program. Items will include sweatshirts and sweatpants
printed with the local drug program logo.

d) Motivational programs. A Motivational Program has
been developed for those inmates who have a moderate to
severe substance abuse problem, are between 24 and 30 months
from release, and have not volunteered for a residential drug
treatment program. This 4-hour program includes video
presentations and interactive instruction.

2) GAO noted that BOP's drug treatment strategy did not
include a post-release component. In April 1991, BOP created
a Transitional Services Program to fill this gap. There is
now a structure in place to ensure that the inmate who
completes a residential treatment program will be provided
with substantial treatment upon his/her release. The
Transitional Services Program provides the inmate in a CCC
or under the supervision of a United States Parole Officer
access to community-based treatment providers, frequent drug
testing, contract monitoring, and individualized treatment
planning.

3) Another shortcoming noted by the GAO report was inadequate
communication between BOP and United States Probation staff.
In response, the Administrative Office of the United States
Courts and BOP developed a Memorandum of Understanding that
details the communication required between BOP staff and
United States Probation staff across the country.

QUESTION: The demand for medical care will increase with the
growing inmate population and the special populations needs.
Has BOP done or considered doing a cost benefit analysis of
various alternatives for providing medical care? For
example, using mobile units, contracting with doctors or
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private sector hospitals, consolidation of medical facilities
either within BOP or with States?

ANSWER: BOP is in the process of soliciting bids for a
Fiscal Intermediary (FI). Ultimately, as part of this
process, the contract FI would work with the BOP and communi-
ty health care providers to monitor and pay claims for
outside medical care at the Medicare rates for reimbursement.
Several BOP Health Services Units have taken the initiative
and have already negotiated to reimburse the local community
hospital for services provided based on prevailing Medicare
rates. We have increased the capabilities of our BOP
laboratories at our Medical Referral Centers in Springfield
and Rochester, so that a greater portion of laboratory tests
are being processed at the Referral Centers instead of being
sent to an outside lab. Abt Associates, under the auspices
of National Institute of Justice, prepared a study entitled
"Privatize Federal Prison Hospitals?" Basically this study
found that it would not be feasible to contract for medical
care.

Criminal Aliens

QUESTION: What efforts are being made to get the countries
of origin to agree to incarcerate convicted criminal aliens
to reduce the Federal prison population? What legal or other
barriers exist to such an agreement? Realistically, about
what percentage of the Federal criminal alien inmate popula-
tion could BOP expect to return to their home countries to
serve out their sentences?

ANSWER: The United States currently has treaty transfer
agreements for the voluntary repatriation of imprisoned
nationals with a substantial number of countries, either
through multilateral conventions or bilateral agreements.
The statutory authority for voluntary transfers is contained
in 18 U.S.C. §§ 4100-4115.

The Office of Enforcement Operations in the Criminal Division
reports that efforts are being undertaken to increase the
number of nations that will accept prisoners who wish to
retui~n to their home countries. 'In this regard, an ongoing
initiative at the Organization of American States (OAS) is
aimed at producing a multilateral convention for prisoner
transfers among member nations. This project is currently
before an OAS committee and would require United States
Senate approval if ultimately adopted by the OAS.

Current statutory authority only provides for the voluntary
transfer of alien offenders to a foreign country. Therefore,
the consent of the inmate is required before any transfer can
occur. In addition, the United States is constrained by the
fact that it does not maintain treaty transfer agreements
with all foreign countries.

QUESTION: Each year, how many criminal aliens are returned
to their countries of origin through the prisoner exchange
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program? What could be done to make this program more useful
in reducing our own prison crowding?

ANSWER: Listed below are the number of returns over the last
four years. An average of 58 criminal aliens were returned
annually over this period of time.

1988 - 51
1989 - 40
1990 - 61
1991 - 81

We believe 1992 will most likely exceed all previous figures
since 58 have already been returned this year.

The program could be improved further if treaties were signed
with additional foreign countries. This action would be
initiated by the State Department. New treaties have been
signed with Germany and the Bahamas. It would be extremely
beneficial to have treaties with additional South American
countries, i.e., Colombia, whose inmates account for nearly
5 percent of the BOY" population. BOP institution staff are
doing their part in advising foreign nationals (aliens) of
the Prisoner Exchange Program during local programming. This
is evidenced by the increased number of transfer referrals
to the Central Office.

QUESTION: How does the Department learn of and maintain
oversight of criminal aliens being housed in State prisons
and jails? How many such criminal aliens are currently in
prison or jail in the State systems? How does the Department
coordinate the release of such inmates?

ANSWER: Local Immigration and Naturalization Service (INS)
offices have developed, through liaison with State Depart-
ments of Corrections (DOC), various methods of notification
when suspected aliens enter the State correctional systems.
INS focuses limited resources on identifying criminal aliens
at DOC intake centers, locations through which inmates pass
for initial processing. For those facilities where INS is
unable to have personnel on-site, to identify aliens as they
enter the corrections systems, INS is notified of suspected
aliens in the for of hardcopy printouts, received weekly or
monthly, or through~access to the DOCs' inmate tracking net-
works.

Maintaining oversight of the numerous local jails is more
difficult due to limited INS enforcement resources, the
number of jail locations, and the short time inmates are de-
tained. As with the State institutions, INS identifies
aliens at many large county jails by either frequent visits
to interview new inmates suspected of being criminal aliens
shortly after they enter the facility, or by on-site person-
nel working in the facility to screen aliens as they enter
the correctional system. Through liaison between local jails
and nearby INS offices, the Service has established similar
mechanisms of notification with the local jails. In many
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instances, INS is unable to oversee the local jails due to
their number and locations throughout the country.

There are currently approximately 41,184 foreign-born inmates
housed in State correctional systems. Each of these cases
requires investigation in order to determine which i nmates
are naturalized citizens, lawfully-admitted permanent
residents, or criminal aliens subject to deportation on the
basis of their criminal convictions. It is not. known exactly
how many foreign-born inmates are incarcerated in the
country's local jails. The results of a 1991 INS jail survey
are still being collated and analyzed.

INS uses detainers to coordinate the release of inmates from
correctional facilities. Detainers placed on suspected
aliens request the correctional facility to notify INS 30
days prior to the release of the inmates. The 30-day notice
is necessary to allow time for INS to make available alter-
nate detention space to hold the aliens in INS custody.
Advance notice also permits INS to coordinate the location
of the inmates' release with the location of INS records (A-
files) and prevents the release of criminal aliens into the
community due to lack of detention space or detention funds.

INS has also implemented an Institutional Hearing Program
(IHP) under which deportation hearings are held and proceed-
ings completed in State correctional facilities prior to the
completion of aliens' sentences. The program is a coopera-
tive effort undertaken by the INS, the Executive Office for
Immigration Review, and States with large enough incarcerated
criminal alien populations to justify the costs associated
with the implementation and maintenance of the program. By
using the IHP, the Federal Government avoids costs associated
with the detention of criminal aliens after their release.

In addition to these efforts, the recently-approved repro-
gramming adds 150 Immigration agent positions to address
criminal alien problems. In 1992, INS will also begin estab-
lishment of a National Enforcement Operations Center, which
will assist Federal, State and local criminal justice
agencies in the identification of criminal aliens. When
fully implemented in 1993, this Center will be available to
respond to inquiries regarding apprehended criminal aliens
on a 24-hour-a-day basis.

Fraud

QUESTION: We had almost 1 million bankruptcies in 1991, and
are likely to have more than a million in 1992. The bank-
ruptcy program area is called a High Risk area by the
Administration. Can you describe your overall bankruptcy
fraud program effort?

ANSWER: The Internal Revenue Service is one of the nation's
largest creditors in bankruptcy. Taxes were owed in appruxi-
mately 262,000 of the 783,000 bankruptcy cases filed in 1990.
The influx of bankruptcy cases into the Department's Tax
Division's civil litigation program is itself proof of the
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increasing importance of tax claims in the bankruptcy courts:
civil bankruptcy receipts grew from 6,954 cases in 1987 to
26,869 cases in 1991 and may reach the 40,000 case level this
year.

While we have no reliable statistics on the losses suffered
by the Internal Revenue Service due to bankruptcy fraud, the
available evidence indicates that its losses are substantial.
If, as they claim, VISA and Mastercard lose over $1 billion
annually to bankruptcy fraud, we believe that the IRS losses
could be at least as much.

The Department's Tax Division is currently investigating or
prosecuting 20 bankruptcy fraud cases where taxpayers have
attempted to use the bankruptcy laws to evade the collection
of taxes.

The Tax Division is working with the United States Trustees,
the United States Attorneys and the Internal Revenue Service
to develop a coordinated effort to identify and prosecute
these violators. Our initial focus is on abuses that have
occurred in Chapter 13 debt reorganizations.

Criminal cases stemming from tax fraud in bankruptcy will add
to our criminal docket, rather than replace other criminal
tax referrals. Therefore, it is critical that we have the
additional resources needed to prosecute these cases, because
it is only through successful prosecutions that we can deter
those who might consider committing bankruptcy fraud in the
future.

QUESTION: You are also seeking resources for health care and
insurance fraud. What is the level of criminal activity in
these areas that warrant such increase initiatives?

ANSWER: The Justice Department is not a newcomer to the
battle against health care fraud. In 1986, the Department's
Economic Crime Council designated health care as one of the
Department's three top white collar crime-priorities. The
FBI reports that fraud affecting the costs of health care are
prevalent in every geographic area of the United States, and
health care crimes have expanded beyond single health
provider frauds to organized criminal activity affecting
public and private health care programs. The General
Accounting Office has recently reported that health industry
officials estimate that health care fraud and abuse costs
approximately $70 billion each year.

A study conducted by the FBI in the area of insurance company
insolvencies concluded that the business of insurance is
uniquely suited to abuse by mismanagement and fraud.
Moreover, the National Crime Information Bureau has reported
that losses due to fraud in the property/casualty segment of
insurance are estimated at $17 billion annually. The
National Council on Compensation Insurance (NCCI), which
represents workers' compensation insurance carriers, has
indicated that for the two months ending March 1, 1992, they
have identified over $40 million in fraudulent activity. The
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NCCI has reported that the involuntary workmans' compensation
market lost in excess of $2.4 billion in 1991. The NCCI
estimates that as much as $1.3 billion of the loss is related
to fraud on the part of employers. The General Accounting
Office has indicated that it has received reports that within
the reinsurance industry losses due to fraud are estimated
between $10 and $20 billion.

In the area of health care, single defendant prosecutions
have given way to multi-defendant conspiracy indictments;
and, rather than "reacting" to isolated complaints, the
current initiatives include the deployment of unique and
sophisticated proactive investigative techniques. The FBI's
efforts now focus on the larger crime problems and are
evidenced by recent successes in: pharmaceutical frauds and
diversions; medicare frauds; and, medicaid clinic fraud. The
FBI has also taken a broader approach to health care provider
fraud cases. While it has been recognized that Government
funded health care frauds are significant criminal problems,
it has been repeatedly shown that providers who defraud the
Government also defraud commercial insurance carriers.

Field offices will be able to address Government frauds more
effectively by investigating the same provider for commercial
insurance fraud. This approach not only addresses signifi-
cant financial ramifications of health care fraud on the
commercial insurance industry, but also the inherent diffi-
culties in investigating many medicare cases.

QUESTION: You're seeking more agents for financial institu-
tion fraud -- what is your assessment of progress to date
with the over $200 million a year in base resources?

ANSWER: The following information describes prosecutions of
"major" frauds against financial institutions covered by
FIRREA and the Crime Control Act of 19901, for the period
October 1, 1988, to February 29, 1992.

(Dollars in millions)
Credit

Description S&Ls Banks Unions Total

Information/Indictments: 644 1,217 71 1,932
Estimated loss: $10,662.02 $2,818.0 $83.2 $13,563.2

1 This information was supplied by the 93 offices of

the United States Attorneys and from the Dallas Bank Fraud
Task Force. Numbers may be adjusted due to monthly activity,
improved reporting and the refinement of the data base.

2 This figure contains a double-count of the loss in

the Lincoln S&L case. That change, as well as a consider-
able store of new information, will be set forth in our
soon-to-be-published second quarterly Report to Congress
entitled "Attacking Financial Institution Fraud."
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(Dollars in millions)
_ Credit

Description S&Ls Banks Unions Total

Defendants charged: 1,093 1,694 90 2,877
Defendants convicted: 797 1,368 79 2,244
Defendants acquitted: 58' 26 1 85
Conviction rate: 93.2% 98.0% 98.8% 96.3%
CEOs/COBs/Pres.

charged: 124 123 8 255
convicted: 87 110 8 205
acquitted: 8 1 0 9
Conviction rate: 91.6% 99.1% 100% 95.8%

Directors/other officers
charged: 180 392 46 618
convicted: 151 343 44 538
acquitted: 5 3 0 8
Conviction rate: 96.8% 99.1% 100% 98.5%

Sentenced to jail: 490 849 60 1,399
Sentenced w/o jail: 138 276 9 423
% sentenced to jail: 78% 75.5% 87% 76.8%

Fines Imposed: $14.867 $5.084 $12.250 $19.96
Restitution Ordered: $394.413 $322.472 $11.883 $728.768

Note: "Major" is defined as (a) the amount of fraud or loss
was $100,000 or more, (b) the defendant was an officer,
director, or owner (including shareholder), (c) the schemes
involved multiple borrowers in the same institution, or (d)
case involved other major factors.

The above-cited accomplishments would not have been possible
if resource enhancements had not been received as requested.
Rather, the workload would have been impeded, with the result
being an unacceptable level of underaddressed or unaddressed
work, or at a minimum, a lengthening of time in bringing
these cases to a conclusion. This would be further compli-
cated by a greater dissipation of any remaining assets that
could be seized and forfeited as part of the investigative
process and by endangering successful prosecutive results
because of dated evidence and deteriorating recollections of
witnesses. The past and current enhancement requests are
necessary for the proper investigation of financial institu-
tion fraud cases.

QUESTION: How long will we have to continue this significant
level of investment in financial institution fraud?

ANSWER: The Attorney General has designated financial
institution fraud as a top priority for the Department of
Justice in the white collar crime area. We will devote all
available resources to this most important investigative and
prosecutive effort as long as the need exists and referrals
of these types of matters continue. There is no way to

3 Includes 21 borrowers dismissed in a single case in a
District Court.



240

predict how long the need for resources at present levels
will exist, although in 1990 then-Attorney General Thornburgh
predicted a 5 year period would be needed to resolve the
then-existing caseload -- a caseload that continues to grow.

United States Trustee Program (Bankruptcy)

QUESTION: The Department has identified and ranked white-
collar crime as a priority. Where does bankruptcy fraud rank
within white-collar crime?

ANSWER: The Department has clearly emphasized the importance
of detecting and prosecuting those individuals or entities
that attempt to defraud the bankruptcy system. The signifi-
cant increase in the number of bankruptcy cases filed
nationwide over the past decade has had a correlative effect
on the opportunity for bankruptcy fraud by private trustees
who do not meet their responsibilities as fiduciaries as well
as fraud committed by, or on behalf of debtors.

Bankruptcy fraud not only severely impairs the integrity of
the system, but also impacts the return of estate monies to
creditors, of which the Federal Government is the largest.
The FBI is placing additional emphasis on bankruptcy fraud
based on the increasing number of filings, and fraud associ-
ated with those filings. The Department has established the
aggressive prosecution of bankruptcy fraud as a special
emphasis area. The Attorney General has given a high
priority to those efforts that the Department can make
against white-collar crime operations that significantly
affect the economy, as well as those efforts that may result
in substantial gain to the Federal Government. The program's
efforts to address the serious problem of bankruptcy fraud
meets both of these important precepts.

QUESTION: Describe the Department's response to the growing
wave of bankruptcies in terms of (1) steps to improve and (2)
efforts to find and prosecute the private trustees or
debtors?

ANSWER: The Department has implemented a myriad of initia-
tives to confront the significant challenges imposed by the
escalation in the number of bankruptcy cases and instances
of bankruptcy fraud. These initiatives include the develop-
ment and implementation of uniform reporting requirements on
private trustees in their administration of cases as well as
legislative proposals to strengthen the enforcement of the
Nation's bankruptcy laws.

The Department has steadfastly taken the position that under
the Bankruptcy Code, the private trustee is a fiduciary, with
wide-ranging responsibilities to effectuate the goals of the
particular chapter under which the case is filed. Conse-
quently, there is a concomitant need to be able to require
the private trustee to adhere to basic standards. It is from
this premise that the United States Trustee program has
implemented policies in supervising private trustees.
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The program has sought to impose accountability on the
bankruptcy system. The bankruptcy oversight methodology
includes conducting audits on private trustee operations,
establishing uniform reporting requirements relating to the
private trustee's administration of cases, and examining the
manner by which a trustee has administered each case. One
of the results of the new standards of accountability is that
28 private trustees, or their employees, have been prosecuted
for embezzling estate funds.

Establishing standards of accountability and confronting
those who embezzle estate monies only touches the surface of
what must be undertaken to uphold the integrity of the
bankruptcy system. The law requires that the administration
of an estate be performed expeditiously and in a manner that
maximizes the return to creditors. Bankruptcy estates must
not be administered so that the private trustee and the
professionals that perform services for the estate are the
sole recipients of funds.

Regrettably, despite the establishment of standards and the
substantial efforts undertaken to require those who adminis-
ter estates to meet these standards, the bankruptcy system
continues to suffer from individuals who evade the law's
mandates. Therefore, to realize the desired effect of the
broad reforms in the system mandated by the Congress in the
1978 and 1986 bankruptcy acts, the Department has proposed
a draft bill to strengthen the program's supervisory and
enforcement efforts. The draft bill, the Fiduciary Standards
in the Administration of Bankruptcy Estates Act of 1992,
would enhance significantly the ability to supervise properly
the increasing number of bankruptcy estates filed nationwide.

The proposed legislation will amend the existing legislative
structure to provide the program with the tools necessary to
impose reform on the bankruptcy system in the near term.
Currently, the program has no unilateral authority to enforce
compliance with its policies or procedures, nor can it
rectify departures from the law, unless it goes to court.
All the program can currently do is confront these trustees.
Deterrence is undermined not only by time consuming litiga-
tion, but by the vast range of decisions emanating from the
courts. The ability of private trustees to ignore, and
ultimately escape from departures from their responsibilities
as fiduciaries, undermines the bankruptcy system.

The draft bill proposed by the Department will enhance the
supervision of private trustees and their administration of
cases as well as strengthen the ability of the Government to
prosecute bankruptcy fraud. The draft bill includes three
direct enhancements to the supervision of private trustees.
First, present law will be clarified to require a private
trustee to maintain records qnd to make them available to the
United States Trustee. Second, the draft bill will authorize
the Attorney General to establish the standards for the
proper administration of bankruptcy cases and to remove
trustees who depart from those standards. Third, civil
penalties would be imposed upon those trustees-who depart
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from the established standards. The proposals to enhance the
prosecution of bankruptcy fraud include the creation of a new
bankruptcy fraud offense, modeled after the mail and wire
fraud statutes, which will eliminate serious gaps in the
coverage of existing statutes. In addition, the draft bill
contains amendments to clarify the definitions of the
individuals and entities covered by existing statutes to
better ensure the honest administration of bankruptcy
estates.

The amendments proposed in the draft bill will allow the
program to ensure that those who administer bankruptcy cases
adhere to fiduciary standards. Moreover, in the event that
circumstances arise that demonstrate a failure to adhere to
the law, those responsible for the deficiency can be held
accountable. In addition, these legislative proposals will
enhance dramatically the ability to maximize the money
returned to creditors, the largest of whom is the Federal
Government.

QUESTION: What additional FBI and United States Attorneys
resources are planned for the bankruptcy area?

ANSWER: The Department's 1993 budget request includes 16 FBI
agents to address bankruptcy fraud matters. These agents
would be assigned to field offices that have- identified a
bankruptcy fraud crime problem. These additional agents
would permit increased contact with the United States
Trustees to better coordinate and expand bankruptcy fraud
investigations.

The United States Attorneys are planning an additional four
bankruptcy fraud conferences this year to train civil and
criminal Assistants United States Attorneys, Assistant United
States Trustees, FBI agents, and some investigators from
other interested agencies, such as the Postal Service, IRS,
and the Department of Agriculture. The United States Attor-
neys are also seeking additional resources to address
bankruptcy -fraud in the 1993 Budget request for the White
Collar Crime program.

QUESTION: We understand that you'have bankruptcy task forces
set up in Chicago and Los Angeles. How effective have these
task forces been? What agencies participate in them? Do you
think the task forces could be effective in other parts of
the country?

ANSWER: The Bankruptcy Task Forces that are established in
Los Angeles and Chicago are a cooperative effort by the
United States Trustee's Office, United States Attorney's
Office, the Federal Bureau of Investigation (FBI), and other
law enforcement agencies. The role of thd United States
Trustee is t- detect the fraudulent activity, reconstruct all
of the cases of the private trustees suspected of embezzling
estate monies, and building the case to the point of referral
to the FBI and the United States Attorney. The task forces
have been effective in the detection, investigation, and

I
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prosecution of fraud ccnmitted by private trustees and
debtors in bankruptcy in their respective cities.

The efforts of the Bankruptcy Task Force in Los Angeles have
resulted in the detection and prosecution of a significant
number of instances of bankruptcy fraud. As the Central
District of California is the largest single district in the
number of bankruptcy case filings, and one where sizable
assets are involved, the dollar amount of fraud is substan-
tial. The problem is that few, if any, of these cases are
prosecuted.

The dramatic increase in the number of bankruptcy filings
over the past decade has been accompanied by an increase in
the number of fraudulent bankruptcy schemes by, or on behalf
of, debtors. The types of schemes uncovered by the program
include: 1) the concealment of assets; 2) repeated bankrupt-
cy filings in which debtors make false declarations on their
petition such as denying previous filings; 3) planned
bankruptcies which occur in the traditional "bustout"
scenario in which a company obtains merchandise on credit
with the intent to sell it and keep the proceeds without
paying suppliers; and 4) "petition mills" which lure custom-
ers with promises to solve their credit problems, charge them
hundreds of dollars while inducing them to sign documents
they often don't understand, and then improperly file for
bankruptcy on behalf of the unsuspecting debtors.

In addition to detecting and rectifying instances of debtor
fraud, it is a major responsibility of the program to
confront those individuals who do not meet their responsibil-
ities under the Bankruptcy Code. The process of detecting
instances of fraud and building the case to the point of
referral to the FBI and ultimately the United States Attorney
for prosecution is time intensive. The 1993 budget attempts
to establish the foundation for enhancing the United States
Trustee's efforts in confronting bankruptcy fraud throughout
the system. A commitment of resources in the near future is
vital to the ultimate success of this effort to sustain the
integrity of the bankruptcy system. The significant number
of bankruptcy cases currently active in the system and the
continual escalation in bankruptcy filings, enhances the
opportunity for fraud to occur. The United States Trustees
must be able to send the clear message to private trustees
who do not carry out their duties as fiduciaries and to
debtors who attempt to defraud the system, that fraudulent
activity will not be tolerated.

QUESTION: What kind of system did you inherit from the
courts when you took over the program nationwide in 1986?
What effect has it had on your progress in instituting your
program?

ANSWER: The Bankruptcy Judges, Family Farmer, and United
States Trustee Act of 1986 (Pub. L. 99-554) expanded the
United States Trustee program on a nationwide basis effective
July 25, 1987. The program completed the expansion in 1989
under the transitional provisions in the Act. The legacy
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inherited by the United States Trustees may be characterized
as a nationwide patchwork of practices lacking any semblance
of uniformity and steeped in local customs and procedures.

At its best, the previous system basically focused on two
phases of the bankruptcy, the time following the filing of
a bankruptcy petition and the time at the close of the case
when it reviewed the manner in which the private trustee
proposed to distribute the estate funds. Little guidance or
oversight was provided during the intervening and most
important periods of the case administration.

Under the previous system, deficiencies were either not
discovered, or were revealed only when a case was about to
close and there was inadequate money to distribute. In
general, the system lacked institutional standards of
accountability for its own oversight responsibilities, and
in turn failed to hold those involved in the process account-
able for theirs.

When the nationwide expansion began in 1987, the United
States Trustee program encountered circumstances in the
supervision of private trustees far beyond departing from
fiduciary standards. Vast numbers of dormant bankruptcy
cases were allowed to languish on the court's dockets for
years. In fact, some trustees were unaware of cases being
assigned to them and, in at least one judicial district,
trustees had never been appointed to administer the cases.
Reporting requirements regarding the administration of
estates were virtually non-existent, as were the maintenance
of record-keeping procedures. Trustees were underbonded and,-
in some cases, not bonded at all. Bankruptcy estate funds
were often commingled and were not required to be placed in
an interest bearing account, as cash or checks were usually
maintained in the trustees file cabinets. Little or no
guidance was provided to private trustees and chapter 11
debtors-in-possession regarding what was expected of them.
Appointments of private trustees were made without any review
of their backgrounds. Moreover, audits of the private
trustees were not performed in order to obtain an independent
assessment of whether adequate internal and financial
controls were instituted and maintained. Far from having any
ability to approach a structure of accountability for those
purporting to be fiduciaries, the previous system symbolized
clearly the immense discrepancy from what the law demanded
and reality. Most dramatically, since the program expanded,
28 private trustees or employees of trustees have been
prosecuted for embezzling estate monies.

Beyond the lack of any supervisory process was the fact that
the system had been committed to those who strayed far from
their fiduciary responsibilities. Thus, when the program
began its expansion effort in 1987, there was not a clear
understanding of the degree of effort necessary to implement
those mandates. Consequently, the personnel resources
required by the program were severely under-estimated when
the initial staffing allocation was developed for the
implementation of the nationwide program. Moreover, the
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immense deficiencies of the previous system delayed the
progress of the program in its oversight responsibilities.
The United States Trustees had to perform background reviews
of the private trustees, train the trustees on how to
maintain records so that they were auditable by the Depart-
ment's Inspector General and by private accounting firms.
The program has made significant strides in the past several
years to enhance its oversight responsibilities of private
trustees and their administration of cases. However, there
are serious challenges that still face the bankruptcy system.
The 1993 President's budget reflects the Department's
commitment to continuing to enhance the oversight of bank-
ruptcy administration that the Congress has mandated to the
United States Trustee Program.

Funding from National Drug Control Policy Office

QUESTION: Justice has been receiving about $28 million, for
its own use, from the Drug Czar for the High Intensity Drug
Trafficking Areas initiative. Your 1993 budget doesn't re-
flect a continuing receipt of these funds.

Assuming the Drug Czar receives High Intensity Drug Traf-
ficking Area funds in 1993 and the Department receives its
share, please explain what the Department does with $28
million each year and how the High Intensity Drug Trafficking
Areas initiative relates to and supplements the Organized
Crime Drug Enforcement Task Force program.

ANSWER: The funding level provided to the Department for the
metropolitan HIDTA areas is dependent upon the total HIDTA
funding Congress provides. Initial planning guidance for the
progra'f with respect to 1993 is based on the assumption that
funding levels will at least remain the same as 1992, if not
increase slightly. The metropolitan HIDTA Coordinators are
currently basing their initial 1993 requests on a $28 million
total for the four metropolitan HIDTAs. Generally, these
resources would be used to expand existing HIDTA initiatives.

Funds made available to both Federal and State and local law
enforcement agencies in the metropolitan HIDTAs are used t
supplement a variety of multi-agency task force type opera-
tions. Emphasis has been placed on efforts that focus on
money laundering, intelligence, and drug-related violent gang
crimes. HIDTA funds have permitted the expansion of investi-
gative efforts resulting in more OCDETF quality cases being
prosecuted in the four metropolitan areas.

The Department proposes initiatives in each of the four
metropolitan HIDTAs that respond to the Administration's
policy guidance and at the same time address the strategy
developed for each HIDTA. These individual initiatives
consist of multi-agency proposals that focus on dismantling
major drug organizations. A review of the funding requested
for each initiative is conducted by ONDCP. Once ONDCP
reviews the initiatives as being consistent with the National
Drug Strategy, funding is transferred to the Department of
Justice.
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The $28 million in Federal funding is specifically used for
various operational support needs and equipment. HIDTA
funding is not used for salaries of Federal agents or
attorneys, but permanent change of station and transfer costs
have been funded, as have administratively uncontrollable
overtime (AUO) costs.

Within the Department, the HIDTA program is actually a
funding mechanism that augments the OCDETF program. HIDTA
funding can make a difference by providing operational
support to task force operations that focus on major drug-
related organizations and offenses. Virtually all cases
developed as a result of the infusion of HIDTA resources will
be prosecuted as OCDETF cases. HIDTA funding has given the
Department's successful OCDETF program an added boost,
allowing proven techniques to be applied to major drug
organizations in the key HIDTA areas.

050 FundinQ for Justice Accounts

QUESTION: I see that you are requesting about $250 million
in 1993 under the defense discretionary area. Over $170
million is related to the Radiation Compensation Trust Fund
and its administration and $80 million is labeled the Special
Program of the FBI.

How were you able to convince the Administration these
initiatives fall under the defense versus domestic discre-
tionary category of spending?

ANSWER: A decision was made, during the 1993 budget process,
to realign resources among budget functions, where appropri-
ate and when in compliance with the Budget Enforcement Act.

Funds were appropriated through the Department of Defense
(DOD) in 1992 for the Radiation Exposure Compensation Trust
Fund because the actions of DOD created the need for the
program. Therefore, although Justice administers the Fund,
it remains appropriate for it to be funded from defense
discretionary resources in 1993.

Historically, all of the FBI's resources have been included
under the Domestic Discretionary Category, or the 750
(Administration of Justice) budget function. A port-on of
the FBI's Foreign Counterintelligence Program can, cateqori-
cally, be defined as supporting national security. In addi-
tion, with the changes taking place in the geo-political
world, the FBI is in the midst of a realignment of Foreign
Counterintelligence program resources focusing on new and
revised strategies that support national defense goals and
objectives.

A new initiative, called the "Special Program", is being es-
tablished under the Defense Discretionary Category, or the
050 budget function to capture the national defense-related
resources within the FBI. It consists of a base adjustment
of $71,100,000, 578 positions (including 354 agents) and 565
workyears from the 751 budget function to the 050 budget
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function. In addition, a program enhancement of $8,900,000,
5 positions (including 4 agents) and 1 workyear is requested
for the Advanced Telephony Program, now located in the 050
budget function. In total, the 1993 request for the "Special
Program" in the 050 budget function is $80,000,000, 583
positions (including 358 agents) and 566 workyears.

QUESTIONS SUBMITTED BY SENATOR DANIEL K. INOUYE

Redress Questions

QUESTION: In- its 1993 budget, the Department proposes to
eliminate the education component of the Civil Liberties Act
of 1988 (Public Law 100-383).

What is the Department's justification for the elimination
of the education component, especially in light of anti-Asian
American sentiments?

ANSWER: There are three reasons underlying our recommen-
dation for the elimination of the educational component of
the Act. First, the size of the Federal deficit constrains
our ability to provide funding for this program. Second, we
believe that the Federal Government has supported, and will
continue to support, activities that serve to educate Ameri-
cans about the internment. For example, the Smithsonian
Institution has established a permanent exhibit at the
National Museum of American History on the internment of
Japanese Americans. In addition, on March 3, 1992, President
Bush signed legislation to designate the Manzanar Relocation
Center as a National Historic Landmark and to establish a
series of other landmarks of historic interest to Japanese
Americans. Finally, there have been a number of private
efforts, largely within the Japanese American community, to
present information about the internment through forums,
films, publications, and the like.

QUESTION: The Departments budget proposal requests an addi-
tional $250 million to address the estimated 12,500 increase
in eligible recipients. In addition, the Department proposes
to terminate the Civil Liberties Public Education Fund to the
date by which all funds have been expended or by
September 30, 1994.

How confident is the Department that the projected number for
the increase will not extend beyond the 12,500 eligible
recipients?

ANSWER: The Office of Redress Administration has not
completed the verification process for all potentially
eligible individuals. Thus it is important to remember that
our estimate of 75,000 is just that -- an estimate. We
expect to have a more accurate estimate within the next few
months, as our verification process nears completion.

QUESTION: If an accurate figure is difficult to obtain at
this point in time, would the Department want Congress to au-
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thorize additional funds (above the $250 million) to ensure
that all eligible recipients are covered under the program.

ANSWER: We do not recommend amending our request at this
time. However, if we determine that additional funds are
needed, we will notify Congress after clearing the request
through the Office of Management and Budget.

QUESTION: What is the Department's justification for
terminating the Civil Liberties Public Education Fund by
September 30, 1994?

ANSWER: The Department believes that its outreach programs
have been quite effective and that all eligible individuals
have been located and paid more quickly than was anticipated
at the time the Act was passed. A related proposal in our
draft legislation will allow the Department an additional 180
days after the final payment from the Fund to complete phase-
down activities of the Office of Redress Administration
(ORA), which was established to implement the 1988 Act.
These activities would include archiving case files, as
required by the Act, inventorying equipment, and securing the
computer system operated by ORA.

Current law requires that the fund terminate the earlier of
August 10, 1998 or when all funds have been disbursed.

QUESTIONS SUBMITTED BY SENATOR DALE BUMPERS

Immigration and Naturalization Service

QUESTION: Mr. Attorney General, the current controversy over
the stream of Haitians attempting to make their way to the
United States has generated much debate over the proper
definition of a refugee. How much is the processing of all
these people costing? How much will it cost to admit and
process those who are deemed to be true refugees under your
current reading of the standard? If they are true refugees,
what role should cost play in determining whether to admit
them?

ANSWER: The Haitians who are being intercepted at sea and
brought to the Naval Base at Guantanamo Bay, Cuba, are being
processed as applicants for political asylum. Both refugees
and asylees are defined as persons who are unable or unwill-
ing to return to their country of nationality, or to seek the
protection of that country because of persecution or a well-
founded fear of persecution based on race, religion, nation-
ality, membership in a particular social group, or political
opinion. The distinction between a refugee and an asylee is
that an asylee is one who is physically present in the United
States or at a port-of-entry. A refugee is any person who
is outside his or her country of nationality, but not in the
United States when they make their request for refugee
status. As of June 30, 1992, political asylum pre-screening
interviews were completed for some 38,007 Haitians at a cost
of approximately $3.10 million. This is the INS's cost
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including personnel and support costs at Guantanamo Bay,
Cuba.

As of June 30, 1992, some 11,119 Haitians had been able to
demonstrate a credible fear of persecution if they were to
be returned to Haiti. The approximate cost of processing
these individuals' political asylum cases once they arrive
in the United States is an additional $1.90 million.

Cost is not a consideration when determining whether an
individual with a valid asylum claim should be admitted to
the United States.

Violent Crime Initiative

QUESTION: Many of the agents involved in counterespionage
activities are to be moved to anti-gang activities in cities
around the country, including Little Rock. I welcome the
added attention to the pressing problem of gang activity, but
I am concerned that there isn't some element of trying to
find something, anything for these people to do to avoid
budget cuts in these tight budgetary times. Would you
comment on that?

ANSWER: In response to the initiative of President Bush and
Attorney General Barr to combat the spiraling incidences of
violence plaguing communities throughout this Nation,
Director William S. Sessions established crimes of violence
as one of the FBI's national priorities and made the assess-
ment that a reprogramming of 300 special agents from the
Foreign Counterintelligence (FCI) program was appropriate.

On August 11, 1991, the Uniform Crime Report (UCR) released
the 1990 statistics for crime in the United States, which
revealed that violent crimes increased by 11 percent over
1989, 22 percent since 1986, and 34 percent since 1981.

According to the FBI Training Division's National Center for
the Analysis of Violent Crime, in 1960 there were over 8,000
homicides in the United States. In 1991, we experienced over
23,000 homicides. While the drastic increase in homicides
is nearly three-fold, what is alarming is the overall
declining solution rate. That is, the percentage of cases
that are cleared by law enforcement. In 1961, the solution
rate was 93 percent. In contrast, the solution rate in 1991
declined to 67 percent, and is expected to be even lower in
1992. Nearly 7,000 homicide cases from calendar year 1991,
remain unsolved.

The decision to reprogram 300 special agents from the FCI
Program to the Violunt Crimes and Major Offenders Program in
1992 was based on a current assessment reflecting these
increases in crimes of violence and changes in the national
security threat resulting from recent world events. This
reprogramming decision will enhance the FBI's Violent Crime
and Major Offenders Program efforts to assist Federal, State
and local efforts and will facilitate the creation of FBI-
directed Federal gang task forces to combat the increase in
violent street crimes. The FBI's "Safe Streets" initiative
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is designed to complement existing Federal, State and local
investigative resources that are already in place and,
additionally, provide a vehicle for the initiation of an
investigation where there are no current investigations being
conducted and a need exists. In summary, the need for an
enhanced effort against violent crime existed far before the
reprogramming was contemplated.

- War on Drugs

QUESTION: Where do we stand on the "War on Drugs"? What are
we getting for all the billions we are throwing at this
problem? Dont we need to direct more of our resources
toward curbing demand in the United States?

ANSWER: The scope of this Nation's "War on Drugs" is one
that cannot be won overnight but through a sustained and
comprehensive attack on many fronts. The President's 1992
National Drug Control Strategy emphasizes a balanced, inte-
grated strategy focusing on both supply reduction through law
enforcement, and demand reduction through prevention,
education, and treatment. The Strategy states that "treat-
ment and education stand little chance of succeeding if they
must compete in a neighborhood where drug dealers flourish
on every corner."

The overall objective of the President's strategy is to re-
duce drug use. This can be accomplished by reducing both the
supply of and demand for drugs. Reducing the demand for
drugs can be accomplished by preventing and deterring new and
casual users as a primary objective, and by treating existing
users. Reducing the supply of drugs can be accomplished by
sharpening the focus of the attack on drug trafficking
-organizations, first by identifying the principal organiza-
tions and then by developing and implementing specific plans
to dismantle those organizations.

Progress continues in this "war." For example, between 1988
and 1991, the following accomplishments have been achieved:

• Current overall drug use dropped 13 percent; current
adolescent drug use dropped 27 percent.

• Occasional use of cocaine dropped 22 percent; adolescent
cocaine use dropped an astounding 63 percent.

Current users of marijuana dropped by about 2 million
------ -since 1988, a drop of over 16 percent.

Among persons 12 to 17 years of age, current use of any
illicit drug is down more than 25 percent since 1988,
and, according to the High School Senior Survey, drug use
by high school seniors has dropped to its lowest level
since the survey began in 1975.

Student approval of occasional marijuana and cocaine use
dropped by 29 percent and 47 percent respectively.
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• Federal drug seizures in 1991 continued to be substan-
tial, with figures totaling several hundred thousands of
pounds of cocaine, heroin, and marijuana seizures.

Simply put, our efforts have been reaching the casual user
and overall drug use is down. However, because the hard-core
addict is harder to reach, this is not the time to reduce our
efforts. As was mentioned earlier, only through collective
efforts by the Government, private sector, families, church-
es, and communities can we continue to reduce drug use in
this country in the future.

In summary, supply reduction through law enforcement is
obviously not the only answer to this Nation's drug problem.
Drug demand reduction through treatment, education and moral
suasion is an essential part of the solution as well.
Enhanced resources are justified on both fronts for 1993.

Mississippi River Delta

QUESTION: Mr. Attorney General, two years ago this Subcom-
mittee asked the Bureau of Prisons to consider the benefits
and impact of locating Federal prisons in the lower Missis-
sippi River delta area. As a result of the BOP's study, a
decision was made to locate two prisons in the delta. Since
the real economic benefit to the delta won't be felt until
construction begins on the facilities, would you estimate
when construction will begin? Will the Department of Justice
and the Bureau of Prisons make every effort to get these
facilities completed as quickly as possible? Are there plans
to locate more facilities in the delta, or to increase the
size of the facilities that are now under consideration?

ANSWER: Actually, the Bureau of Prisons, pursuant to the
Delta study, made a commitment to move forward on the
environmental impact statement (EIS) for correctional
facilities in three sites: Yazoo City, MS; Forrest City, AR;
and Pollock, LA. The EIS process has already begun at the
first two sites, and we have conducted the initial site
investigation on the third.

The Bureau of Prisons anticipates that site preparation at
Yazoo City and Forrest City can begin in mid-1993 with major
construction commencing in the Fall of 1993. The Department
of Justice and the Bureau of Prisons will make every effort
to complete these facilities as timely and cost-effectively
as possible. We are currently reviewing our capacity needs
by security level and geographic distribution.

QUESTION: The two facilities in the lower Mississippi delta
areas are the same size, 662 beds, but the construction
request for one is double the amount of the other. Would you
please describe what is planned for the-two facilities and
briefly explain why one is so much more expensive than the
other?

ANSWER: Our 1993 request includes full funding for the
Mississippi facility and funding to initiate design and site
work for the Arkansas facility. The balance of the Arkansas
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funding will be included in future budget requests. The full
funding cost for Yazoo City, Mississippi, is $79,603,000 and
the full funding cost for Forrest City, Arkansas, is
$76,603,000.

QUESTION: The Bureau of Prisons is planning a medical center
and camp with 750 beds at an undetermined site. When
selecting the site for that facility, will BOP take into
consideration the cost benefits that would be derived from
obtaining an existing medical facility?

ANSWER: When planning the development and activation of new
facilities, the BOP always weighs the options of acquisition,
conversion or new construction. Where a viable, cost-
effective acquisition or conversion exists, it has been the
BOP's historic practice to utilize these alternatives instead
of new construction. Due to the unique combination of
security and medical requirements of a correctional medical
institution, the acquisition or conversion options are
necessarily limited, especially in the geographic portions
of the country where our greatest need exists, the northeast
and west. Several of the military properties on the base
closure list have hospitals that may provide conversion
alternatives, and the BOP is actively exploring these with
the Department of Defense.

QUESTION: I am pleased to see that the Bureau of Prisons is
planning to acquire and renovate surplus facilities such as
former military bases. What criteria will the BOP take into
consideration in selecting which bases to acquire?

ANSWER: We have applied our standard site selection criteria
to bases on both base closure lists 1 and 2, and selected
approximately 39 bases for further consideration. At this
time, we have targeted bases in those areas of the country
where projections indicate the greatest number of inmates
will come into our system in the future, and in those areas
where our existing facilities are experiencing overcrowding.

Additionally, our selection criteria identified bases with
existing correctional facilities' and hospitals which are of
the size that could be considered for cost-effective conver-
sion to Federal correctional use.

QUESTIONS SUBMITTED BY SENATOR FRANK R. LAUTENBERG

Weed and Seed Program

QUESTION: How will localities be selected to participate in
the Administration's proposed Weed and Seed Program? Who
will make the selection decisions? What criteria will be
used?

ANSWER: In 1992, the Department will fund Weed and Seed
demonstration projects in 16 cities. Factors that were
considered in selecting the 16 cities invited to participate
under the limited competition included: the existence of a



253

severe crime problem within the city; a demonstrated presence
of successful Department of Justice and/or other anti-drug
programs; the potential for strong and active community group
participation; a geographic diversity of sites; and a balance
of large and mid-size cities. For 1993, the Department is
considering holding a National Competition.

For 1993, the President's budget proposes a substantially-
expanded program. Under the Attorney General's leadership,
the Office of National Drug Control Policy and the Depart-
ments of Labor, Education, Health and Human Services,
Transportation, Agriculture, and Housing and Urban Develop-
ment will coordinate social services and community assistance
programs. The Attorney General will solicit plans from State
and local governments to revitalize neighborhoods using
programs administered by these agencies and will review and
approve these plans in consultation with the Federal agency
to which the funds are appropriated.

Pursuant to program guidelines promulgated by the Attorney
General, local applicants will submit proposals to the
Department of Justice. The precise criteria that will be
used in the 1993 selection process is currently undergoing
refinement by representatives of the involved Federal
agencies but the final criteria can be expected to include
the following factors:

" Identify existing Federal, State and local resources for
the targeted community that will be dedicated to the Weed
and Seed effort.

• Demonstrate a working partnership among law enforcement
agencies, including local prosecutors, and between law
enforcement and community service providers.

Identify private sector resources, including corporate
contributions and individual commitments, to be included
in the Weed and Seed effort.

* Demonstrate a balanced, comprehensive plan that addresses
getting violent offenders off, the streets, supports drug
and crime prevention, and includes other efforts at
neighborhood revitalization through strategies to create
jobs and opportunities.

• Target previously-designated Enterprise Zones with
documented drug, gang and violent crime problems.

QUESTION: I understand that this program has already been
implemented in Trenton, New Jersey. Do you anticipate that
any other New Jersey localities would benefit by the funds
requested for 1993?

ANSWER: The Weed and Seed project in Trenton, New Jersey,
is targeted at four neighborhoods. This project is pro-
ceeding with very good results. If competition for 1993
funding is open nationwide, other cities in New Jersey would
be eligible to compete.

52-774 0 - 92 - 9
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QUESTIONS SUBMITTED BY SENATOR WARREN RUDMAN

Weed and Seed Initiative

QUESTION: In 1991, the Department began a Weed and Seed
Initiative at three sites (weeding out crime and seeding the
community to revitalize the economic structure of the
neighborhood). Last year, the Subcommittee approved $9
million to expand this initiative. The 1993 budget requests
a total of $30 million for Weed and Seed -- $20 million for
United States Attorneys' law enforcement efforts and $10
million in the Office of Justice Programs for community
policing efforts. However, this is small potatoes compared
to the $470 million in "seed money" requested through other
Departments and agencies.

Are Secretaries Alexander, Sullivan, Martin, and Kemp fully
committed to this initiative?

ANSWER: All Federal agencies participating in the Weed and
Seed program are committed to making this effort a success.
The Secretaries of the Departments of Education (DEd), Health
and Human Services, Labor (DOL), Housing and Urban Develop-
ment (HUD), Agriculture and Transportation are fully commit-
ted and enthusiastically supportive of the Weed and Seed
program. A Weed and Seed interagency working group composed
of representatives from each of these agencies meets on a
weekly basis with representatives of the Department of
Justice to discuss and develop the Weed and Seed implementa-
tion strategy and procedures for 1993. Further, many of
these agencies are working aggressively with their grant
recipients in an effort to encourage them to target resources
to the pilot sites funded by the Department of Justice in
1991 and 1992. These resources include Public Housing Drug
Elimination Grants at HUD; Job Training Partnership Act re-
sources and Youth Opportunities Unlimited demonstration
grants at DOL; and Chapter 1, School Improvement, Vocational
Education, Impact Aid, and Even Start resources at DEd.
Additionally, both of the pilot sites funded by the Depart-
ment of Justice in 1991, Trenton, New Jersey and Kansas City,
Missouri, are working with regional offices of Federal
agencies to secure resources for their Weed and Seed pro-
jects.

QUESTION: Are you aware of any opposition to the "Seed
Component" of the initiative?

ANSWER: The Office of Justice Programs (OJP) has been
working with national organizations to address issues they
initially raised regarding implementation of the program and
the selection of cities for Weed and Seed funding. Those
issues were fully addressed by OJP and the organizations are
now supportive of the program. At all levels of government
-- Federal, State and local -- there is full recognition that
success of the Weed and Seed program can only be achieved by
linking social service programs with law enforcement efforts.
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QUESTION: Can the initiative succeed if the "seed" monies
are not provided?

ANSWER: Seed programs are essential to the success of the
program. The Weed and Seed program includes four elements:
(1) Suppression -- which builds on a partnership among law
enforcement agencies and consists primarily of enforcement,
adjudication, prosecution and supervision activities designed
to target, apprehend and incapacitate violent street crimi-
nals who terrorize neighborhoods; (2) Community-Oriented
Policing -- which operates in support of intensive law
enforcement suppression and provides a "bridge" to the
prevention, intervention and treatment as well as neighbor-
hood reclamation and revitalization components; (3) Preven-
tion, Intervention and Treatment -- which focuses on provid-
ing activities such as youth services, school programs,
community programs, and support groups designed to develop
positive community attitudes toward combatting narcotics use
and trafficking; and (4) Neighborhood Restoration -- which
consists of programs that bring about economic development
and provide economic, educational, recreational and other
vital opportunities along with enhanced living conditions and
long-term neighborhood revitalization. The effectiveness of
Weed and Seed is dependent on a coordinated effort by law
enforcement, community groups and social service agencies,
government and private, to work together to revitalize dis-
tressed neighborhoods in a fully comprehensive manner.
Resources provided by the Federal Government are important
in the early stages of Weed and Seed implementation; however,
the ultimate responsibility for long-term economic and social
improvements rests with State and local governments and the
communities, churches, schools, and families.

QUESTION: The bill language giving the Attorney General
authority over Weed and Seed monies appropriated to other
departments is liable to be controversial. Is the bill
language necessary or can you work at a cabinet level to
carry out the initiative while leaving administration of
specific programs to the Departments which would otherwise
run those programs?

ANSWER: An interagency working group has been established
at the Federal l-evel to determine and establish procedures
for the operation and implementation of the Weed and Seed
program. At this time, it is envisioned that each Federal
agency will be responsible for the administration of its own
grant programs.

Gasoline Excise Tax Avoidance Schemes

Question: Your 1993 request for the Tax Division includes
an increase of 10 positions and $431,000 to support a
criminal enforcement initiative, directed at investigating and
prosecuting individuals and corporations engaged in motor
fuel excise tax evasion. You cite the involvement of the
four New York organized crime families in evasion schemes
such as a "daisy chain" where a bootlegger purchases gasoline
and moves it on paper down a chain of dummy corporations.
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The examples cited in your justification took place in the
early to mid-1980,s. The 1986 Tax Reform Act changed the
collection point for gasoline taxes. That Act required
gasoline excise taxes to be collected upon removal from the
refinery. In your view, has the change in the collection
point made by the Tax Reform Act put an end of the schemes
described in your justification which occurred in the early
to mid 80's, or are there recent examples of evasion schemes
as well?

ANSWER: The 1986 Act had little or no impact in stemming
gasoline tax evasion. Although that statute generally
imposed the tax on the removal or sale of gasoline by refin-
ers, importers or terminal operators, it exempted from
taxation all bulk transfers of gasoline within the terminal
to holders of registration certificates. -Thus, the 1986
statute permitted the tax-free transfer of gasoline not only
between terminals, but also among registered sellers prior
to the gasoline's leaving the terminal at the rack.

The exception applicable to transfers between holders of
registration certificates was exploited by criminals, who
used forged, stolen, or fraudulently-obtained registrations
to facilitate the tax-free transfer of gasoline. These tax-
free transfers allowed for the continued use of "burn"
companies and daisy chain schemes.

Nor have the 1988 statutory changes prevented evasion
schemes. They continued the system of exemptions from
taxation that had been exploited by criminals under prior
law.

The 1988 rules added an exception that permits the tax-free
transfer of diesel fuel among registered sellers, and many
of the schemes employed to evade taxes on gasoline are now
being used to evade taxes on diesel fuel. In addition, a
substantial portion of diesel fuel tax evasion is attribut-
able to the fraudulent mislabelling of certain kinds of
petroleum products -- for example, we have uncovered schemes
in which sellers have labeled diesel fuel as home heating oil
(which is tax-exempt) -- or outright smuggling. Still other
schemes involve "splash blenders," who dilute No. 2 diesel
fuel with substances like mineral oil or flammable toxic
waste and then sell the increased volume of diluted fuel
without paying the applicable taxes.

We do not have sufficient data to determine whether the 1990
statutory amendments changing some collection procedures are
likely to have any effect on reducing evasion. These
amendments did not, however, change any of the rules regard-
ing diesel fuel. With 54 criminal investigations pending
concerning post-1986 Act violations of the gasoline excise
tax provisions and more investigations being initiated each
month by the IRS and the FBI, we believe that the modest
increases we have requested are required to deal with the
expected inventory involving both pre- and post-1990 Act
cases.
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Facilities 2000

QUESTION: You are requesting an increase of $6,357,000 to
continue implementation of the Facilities 2000 program which
will consolidate the Department's components, acquire new
space, and renovate the Main Justice Building over a 10-year
period. Your budget submission indicates that the total
estimated cost of this program, subject to GSA's prospectus
process, is $850 million to $1 billion over the ten-year
period. It further notes that Justice's share of those costs
is estimated to be $125 million, subject to further negotiA-
tion.

What kinds of things are included in your share of these
costs, and is it reasonable to expect Justice, rather than
GSA, to pay for them?

ANSWER: The Department's estimated costs are for those items
which GSA, according to the Federal Property Management
Regulations, requires the component occupying the space to
pay. The majority, though not all, of these costs are
related to replacement of technology-driven systems such as
telecommunications, security, automated data networks and
emergency power systems. In replacing these systems, there
is frequently an upgrade to the current technology. Requir-
ing agencies to fund these items places their approval with
the agency's authorizing and appropriation committees which
have specific oversight as opposed to the GSA committees.
This reinforces the oversight of the appropriate committees,
and, therefore, the Department considers this a reasonable
method of funding.

Parole Commission -- Alternative Sanctions Demonstration

QUESTION: The Parole Commission's request includes $72,000
for a pilot project in the Washington, D.C. - Baltimore area
to be developed in conjunction with the United States Proba-
tion Office and the Bureau of Prisons to identify technical
parole violations (defined as mostly illegal drug use
violations) and develop sanctions, other than parole revo-
cation.

Specifically, what kind of technical violations will the
project address?

ANSWER: The technical violations addressed by the project
include the following: substance abuse problems, marginal
offenses such as traffic violations or petty theft, failure
to report as directed by the United States Probation Office,
failure to obtain or maintain employment, leaving the
district without permission, non-payment of fines, restitu-
tion or child support.

QUESTION: What kinds of alternative sanctions are envi-
sioned?

ANSWER: Technical Parole Violator Sanctions Centers are
live-in centers that function much the same as "halfway
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houses" do for prisoners being released from incarceration.
The sanctions center provides a final opportunity for the
parolee to remain out of prison and maintains a high level
of control.

QUESTION: With drug abuse being the driving force of the
violent crime in this city, are there implications for the
community of alternative sanctions for these violators?

ANSWER: Substance abuse problems yield the largest number
of technical violations among the potential subjects. It is
believed that the intensive supervision and control exercised
by this program would lead to long-term reductions in drug
abuse violations among those on parole with a corresponding
reduction in the level of violence. However, since violent
parole violations do not qualify as technical violations, the
impact of this program on the level of violence is not great.
The real benefits of this program are families preserved,
recidivism rates lowered, cost reductions from a lowered rate
of re-incarceration, and a focus on treatment and rehabilita-
tion for non-violent offenders.

QUESTION: From a policy standpoint, are we establishing a
different standard far parolees who abuse drugs thau for
those who are subject to the sentencing guidelines and new
mandatory minimums?

ANSWER: The technical violations criteria are not designed
to establish a different standard between parolees and those
subject to the sentencing guidelines. The types of viola-
tions that will be referred to the Sanctions centers will be
technical and/or minor law violations which ,iould not be
comparable to the types of offenses punishable under the
sentencing guidelines or subject to a mandatory minimum
prosecution. The philosophy of this program is quick
treatment of problem parolees in the community rather than
returning these non-violent persons to prison.

Lapse Rates -- AKA Camel's Nose Under the Tent

QUESTION: The new positions requested in your budget* with
few exceptions, are lapsed at a 75-percent rate. It's a
classic case of getting the camel's nose under the tent. The
Subcommittee pays for the nose this year and the rest of the
camel in 1994. For the record, please provide the following
on an agency by agency basis:

The costs associated with the same number of new positions
at a 50-percent lapse,

The 1994 costs which will be incurred as an "adjustment to
base" if the Subcommittee were to approve all of the new
positions included in the 1993 request.

ANSWER: Attached is a chart (Column A) depicting the costs
associated with the same number of new positions in 1993 at
a 50-percent lapse. As you indicated, most of the Depart-
ment's positions were lapsed at a 75-percent rate; however,
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for those organizations that did not use a 75-percent lapse
rate the adjustment has been made from the lapse rate shown
in the budget request. Using a 50-percent lapse results in
an increased 1993 funding need of $38,679,000. Please note
that this chart does not include the anticipated 1994 pay
raise.

Column B depicts an estimated 1994 cost that may be incurred
as an "adjustment-to-base" if the Subcommittee were to
approve all of the new positions included in the 1993 request
at the 75-percent lapse rate. This results in a 1994 cost
of $714,681,000. The largest part of this increase,
$605,612,000, is associated with the remaining construction
and activation costs for the Federal Prison System. These
amounts also exclude the anticipated 1994 pay raise.
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Assets Forfeiture Fund Capital Surplus

QUESTION: You are projecting a capital surplus in the Assets
Forfeiture Fund of $49.9 million for 1992.
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How confident are you that the projection is accurate?

Are any of the requests funded with the surplus of sufficient
priority to require appropriated funding if a capital surplus
is not available for them?

ANSWER: Through February 1992, income to the Fund this year
is down from original projections. Fortunately, expenses are
also lower than projected. As a result of this slowed cash
flow, the Department has delayed its first quarter transfer
to the Office of National Drug Control Policy's Special
Forfeiture Fund until such time-as--estimates indicate that
a surplus will be available for transfer. As you know, the
Department had estimated that it would transfer $28 million
to the Special Forfeiture Fund before any funds were set
aside as the 1992 capital surplus. We are confident that a
capital surplus will be available. However, we are not
assured that the surplus will reach the $49.9 million in
funding needs identified as advance appropriations.'

The purposes identified for use of this capital surplus are
high priority items. The Administration made the decision
to meet these budget needs with the potential $49.9 million
in Fund surpluses in lieu of new appropriation requests to
improve the chances that these items would be funded in 1993.
Therefore, if capital surplus funds do not materialize, the
organizations' budgets would be reviewed in 1993 for possible
reprogramming action. If the Administration concludes that
these items are of higher priority than items for which
appropriated funding has been provided, the requisite
reprogramming notification will be prepared and forwarded to
Congress.

Civil Liberties Public Education Fund

QUESTION: The 1993 request of $500 million to continue
reparation payments to Japanese-Americans interned during
World War II exceeds the amount authorized for the permanent-
indefinite appropriation by $250 million. Your estimate is
based on a revised eligibility level of 75,000 eligible
individuals, 12,500 more than estimated by-the original Act.

A change in the authorizing statute would be required to
extend this program. Have you discussed this issue with
the Chairman and Ranking members of the appropriate autho-
rizing committees?

ANSWER: Draft legislation, which included an increase in the
authorization and several other amendments to the Civil
Liberties Act, was submitted by the Department of Justice to
the House and Senate on February 25, 1992. Hearings on the
proposed legislation were held on March 26, 1992, before the
Administrative Law and Governmental Relations Subcommittee
of the House Judiciary Committee; hearings in the Senate have
not been scheduled.

QUESTION: Because this program is an entitlement, changes
in it would be subject to the PAYGO provisions of the Budget
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Enforcement Act. Have you identified offsets for the
proposed increase?

ANSWER: The President's 1993 budget includes several
proposals that are subject to pay-as-you-go requirements.
Considered individually, the proposals that increase direct
spending or decrease receipts would fail to meet the Omnibus
Budget Reconciliation Act of 1990 (OBRA) requirement.
However, the sum of all of the spending and revenue proposals
in the President's budget would reduce the deficit. There-
fore, this proposal should be considered in conjunction with
the other proposals in the 1993 budget that together meet the
OBRA pay-as-you-go requirement.

Automated Litigation Support

QUESTION: Your 1993 request includes $10,653,000 to begin
an upgrade of the AMICUS office automation system. The cur-
rent contract expires in January 1994. What is the basis for
the $10.6 million estimate? What do you anticipate the total
c6st of this upgrade to be?

ANSWER: The 1994 estimate for conversion of AMICUS assumes
that the AMICUS organizations (Civil, Civil Rights, and
Environment Divisions, and the Department's senior management
offices) will begin to replace "dumb terminals" with personal
computers during 1993, in anticipation of a new uniform
office automation contract in 1994, which will be based on
personal computer local area networks. The total cost of
replacing the AMICUS II system in the 1993 to 1995 timeframe,
at the end of its eight-year system life, is expected to be
approximately $30 million.

Antitrust Merger Fees

QUESTION: The Department is requesting reduced reliance on
the Hart-Bcott-Rodino premerger notification filing fees from
$13.5 million to $10 million.

Last year, the Subcommittee reduced the fee component of the
Division's funding to $13.5 million. Your budget request
indicates that $13.25 million is projected to be collected
in 1992. What is the basis for your 1993 estimate? Is there
a further decrease in fees projected?

ANSWER: Hart-Scott-Rodino (HSR) fee collections continue to
be of great concern and remain below authorized funding
levels. At the time our 1993 budget request was submitted
for consideration by the Congress, fee collections of $13.25
million were anticipated. Taking collections received to
date into account, however, we now estimate that only $12.8
million may be collected this year, or $450,000 less than our
currently-authorized level of $13.25 million. This estimate
may again change significantly, as the fee collection process
does not permit accurate, long-range projection. In 1992,
Congress exempted the Division from the provisions of the
Antideficiency Act so that the Division's total revenue
authority was available for obligation despite any shortfall
in fee collections. In 1993, no such authority has been
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provided, and we must therefore limit spending to stay within
actual collections.

It is impossible to predict with any certainty what the
Division will receive from HSR fee revenues until the last
day of the year. Without increased certainty in our funding
levels, it is difficult to manage division operations
prudently within available funding. History with collections
indicates that at least $10 million in fees will be collected
each year. Therefore, we have requested that our reliance
on fees be reduced to $10 million in 1993, with any surplus
to be deposited in the Treasury.

INS Inspections

QUESTION: Last year's Senate report directed INS to hire and
maintain sufficient Inspectors to comply with a 45-minute
inspection standard for passengers arriving at airports.
Where are you in terms of meeting that 45-minute standard?

ANSWER: The INS has been successful in meeting the 45-minute
standard, except in a few instances when heavy peaking or
facility constraints resulted in reported delays. For
example, at the John F. Kennedy International Airport's Trans
World Airlines' terminal on February 29, 1992, 1,284 passen-
gers arrived during a one-hour period. A subsequent arrival
of a Boeing 747 flight resulted in delays despite the
Service's staffing of all available booths.

Federal Prison System - Salaries and Expenses

QUESTION: The cost of operating the Federal Prison System
in 1983 was just under $400 million. For 1993, you are
requesting nearly $1.9 billion. This is a 375-percent
increase over the last ten years, most of which is directly
related to the drug problem. Do you have a five-year
projection beyond 1993 for operating costs for the Federal
Prison System?

ANSWER: Yes, preliminary Salaries and Expenses projections
for 1993 through 1997 are estimated below, but are subject
to revision:

In
Billions

1993 ............................ $1.9
1994 ............................ 2.5
1995 ............................ 3.0
1996 ............................ 3.4
1997 ............................ 3.9

Prison Construction

QUESTION: Your budget includes $172 million for new con-
struction. Yet, this years request represents a shift in
the way you budget for the costs of Feleral prisons. In the
past, we have provided the full construction cost of the
prison up front. This year, you are requesting only the
architectural, engineering and site work for four of the
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planned facilities. What can we expect in terms of out-year
costs for these four facilities?

ANSWER: The cost of completing these facilities are:

Forrest City ........................... $68,000,000
Northeast Medical Center .............. 108,000,000
Middle District/Florida Detention Ctr. 50,000,000
Sacramento Detention Center ........... 60,000,000

TOTAL ............................. 286,000,000

QUESTION: Are we buying into new facilities that we may not
be able to afford a year from now?

ANSWER: The continued funding of additional capacity is
imperative if the Bureau of Prisons is to be able to manage
the projected inmate population increases. The "split
funding" approach is intended to reflect the pattern in which
construction funds are actually obligated. The future years
costs, while occurring later in this method of appropriation,
will, nonetheless be needed to complete the projects.

QUESTIONS SUBMITTED BY SENATOR MARK 0. HATFIELD

National Alzheimer's Patient Alert Program

QUESTION: It is estimated that there are over four million
persons in the United States currently suffering from
Alzheimer's Disease and related dementia. One of the most
alarming and potentially life-threatening behaviors which
accompanies memory impairment is wandering. With memory
impairment, wandering puts the patient at risk of becoming
lost, unable to request or seek assistance and unable to fund
his/her way home. Equally important, the potential of
wandering is very frightening to family members and other
caregivers. Research studies have estimated that 59 percent
of Alzheimer's sufferers wander and that wandering is seven
times greater in disabled older individuals than in the
general population.

Several States across the country have developed localized
identification and safety networks for Alzheimer's patients.
Each one of these is heavily dependent upon local law
enforcement authorities to find lost patients. Existing
local wanderers programs do not duplicate the efforts or
interfere with the work of local officials. Instead they
attempt to facilitate the work of local law enforcement
agencies by providing information, training and additional
human resources.

In recognition of the strong role the law enforcement
community can play in this problem, this Committee provided
$500,000 in 1992 to the Department of Justice for the
development of a National Alzheimers Patient Alert Program.
It is my understanding that the Department has been working
with the National Alzheimer's Association to establish a
central registry of information to assist in the identifica-



264

tion and location of missing memory-impaired persons, a
national toll-free hotline to access the registry and a Fax
Alert system to set the search process in motion.

Please update the Committee on the Department's work in this
area. Please also comment on the role of local law enforce-
ment personnel in this endeavor.

ANSWER: The Office of Juvenile Justice and Delinquency
Prevention (OJJDP) awarded the $500,000 grant to the Alzh-
eimer's Disease and Related Disorders Association for the
National Wanderers Program on March 23, 1992.

The Association is focusing on the following design and
developmental elements of the program:

" Development of a national registry toll-free hotline, Fax
Alert System, and label and bracelet identification
program;

" Determination of data elements for the registry and ID
items for registrants, as well as beginning the regis-
tration system;

• Development of curriculum guides and educational materi-
als for law enforcement and emergency health care per-
sonnel, utilizing a Train-the-Trainer model;

* Development of a national awareness program on wandering;

• Development of a resource kit for caregivers; and

" Creation and initial implementation of Area Resource
Centers as a prototype for future national expansion.
The Centers will provide training for trainers, assist in
the development of new local outreach programs, and
increase the effectiveness of existing programs.

Local law enforcement agencies will play an important role
in the program since in most cases it is lodal law en-
forcement officers who make the initial contact with missing
Alzheimer patients. The program will provide Alzheimer
patients with several means of identification, such as
bracelets and labels bearing an 800 number, and will train
police to look for these items when they observe a disori-
ented person. A central registry, which will be reached
through an 800 number, is part of the planned program and
will enable the police to learn the identity of an Alzheimer
patient very quickly. The project also includes the produc-
tion and dissemination of brochures and training videos for
police in handling Alzheimer patients. OJJDP will assist the
grantee in developing and implementing the training program
for police and security personnel and will serve as a source
of information and liaison for cooperation with law enforce-
ment agencies, emergency personnel, and private security
firms.

The Department has no problems with the merits of -he
proposal, but the Administration believes that it may be more
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appropriately administered by another Federal agency, such
as the Department of Health and Human Services.

Immigration and Naturalization Service

QUESTION: I understand that there has been a considerable
increase in passengers destroying passports and other travel
documents in order to resist exclusion from the United States
and to conceal travel identity. Aside from seriously
burdening airlines with the assessment of additional fines,
what has the INS done to alleviate this problem?

ANSWER: The INS has actively sought to provide training to
airlines in the detection of fraudulent documents at various
sites overseas. For example, the Service completed a joint
training project with other members of the International Air
Transport Association-Control Working Group (IATA-CWG) at
Singapore and Malaysia. The INS's National Fines Office has
conducted a number of seminars on fines for carriers to help
the airlines avoid situations that result in fines. The
agency also plans to provide "carrier consultants" at
overseas sites in the near future, in addition to the ongoing
training that is provided by the INS's overseas officers.
In addition, the Department has proposed legislation to
address this issue.

QUESTION: At least one airline has felt forced by the INS
fine policy to photocopy, and to even hold, some travel
documentation. In fact, I am told that this airline's
efforts to detect fraudulent documents have, in some cases,
r'.sulted in physical threats against its employees. I am
advised that the airlines have repeatedly requested help in
the form of INS ",advisors", at key airports in the Pacific.
What has INS done to provide such assistance and to take some
of the burden off the carriers?

ANSWER: Funding has been provided in order to conduct a 60-
day test period of assignment of Immigration Officers at
selected overseas locations. The officers' primary duties
will be to act as consultants, advisors, and training
resources to members of the passenger carrier industry.
Specifically, duties would entail:

(1) providing training on fraudulent and counterfeit
documentation, liquidated damages and fines issues;

(2) examining travel and related documents in order to
detect fraudulent and counterfeit documentation presented
to airlines agents prior to boarding a flight destined to
the United States;

(3) advising carriers, upon request, of the possible
risks involved in boarding certain profiled passengers;
and,

(4) providing the foundation for a direct, responsive
link between the industry and the various enforcement
activities of the INS.
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Results of the test will determine whether the assignment of
personnel could be made on a permanent basis if funds and
positions become available.

QUESTION: With regard to the issue of fines, I understand
that the airline industry filed a petition for rule-making
with the INS last April seeking a cooperative program which
would waive or mitigate fines for carriers that take certain
precautions to prevent the boarding of undocumented or
inadequately documented passengers. What action has the INS
taken with respect to this petit-ion?

ANSWER: On April 1, 1992, the Commissioner of INS signed
final regulation 8 CRF 270, that establishes the procedures
for Section 274C of the Immigration and Nationality Act. The
regulation was forwarded to the Department of Justice on
April 2, 1992 for review.

QUESTION: It is my understanding that in 1986, the airlines
agreed to support INS efforts for a $5 inspection fee with
the understanding that the proceeds of the fee would be used
in part to support all alien detention. With this in mind,
why has the INS reversed itself by causing the airlines to
bear the burden of detaining certain classes of aliens --
specifically, those who have destroyed their documents and
those who are in transit without visa (TWOV)?

ANSWER: The INS has been using the Immigration User Fee
Account for detention. However, under the agreement between
the Service and the carriers for transit without visa passen-
gers, carriers remain responsible for the custody of the
passenger in immediate and continuous transit (without visa)
through the United States. Therefore, if a passenger who was
boarded by a carrier as a transit without visa passenger
destroys his documents enroute to the United States, the
carrier remains responsible for the custody of that passenger
until departure.

QUESTION: Last year, a 45-minute clearance standard was set
for the INS. What efforts have been made by the INS to meet
that standard and to work with both the airport authorities
and the airlines to ensure agreement on that measurement?

ANSWER: The Service continues to work closely with the air-
port authorities and the airlines to measure the Service's
achievement of the 45-minute standard. Major airports report
daily to INS Headquarters so that compliance with the 45-
minute standard can be closely monitored. The few reported
recent delays have been due to heavy peaking of arriving
flights and severe facility constraints. Several measures
have been undertaken to further our progress in consistently
meeting the 45-minute goal. Those measures include the
expansion of the Advanced Passenger Information System (APIS)
and the special "Blue Lane" processing. Most importantly,
the INS is actively recruiting to fill all its current
inspector vacancies. Processes that previously had caused
excessive delays in hiring are being removed or changed to
further facilitate the hiring process.
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QUESTION: Several carriers are involved in a test to provide
both Customs and INS with advanced passenger information
(API). What incentives is INS offering to encourage greater
API participation?

ANSWER: The INS encourages carrier participation in API by
continuing to offer expedited inspection processing through
special dedicated booths referred to as "Blue Lanes" for
those who are API passengers. INS inspections processing of
air passengers arriving in the United States is expedited by
eliminating the need to perform a computer query at the
United States port-of-entry, given that such query had been
performed prior to the passenger's arrival.

QUESTIONS SUBMITTED BY SENATOR WYCHE FOWLER, JR.

Justice Training Center

QUESTION: What is the Justice Department's position on
consolidated law enforcement training at the Federal Law
Enforcement Training Center (FLETC) at Glynco, Georgia?

I understand the Attorney General signed the Memorandum of
Understanding which established the FLETC in 1970. Doesn't
that action commit the Justice Department to have all of its
agencies, except the FBI which already had its own facility
in 1970, carry out their training at FLETC?

ANSWER: The Department of Justice supports consolidated law
enforcement training at FLETC, and is, in fact, the second
largest user of this training facility. However, it is
problematic that FLETC has not and can not accommodate all
the DEA agent training requirements, especially follow-on and
in-service training requirements for DEA agents and support
personnel. This, among other factors, drove the Department
to collocate DEA training with FBI training at the Quantico
facility.

QUESTION: The Presidents budget proposed for 1993 contains
a request for $31.075 million to construct a new law enforce-
ment training center at Quantico, VA, to meet the training
needs of the Drug Enforcement Administration (DEA) and the
FBI. This in addition to the $3.5 million that was appropri-
ated in 1992. Are you aware of the Congressional language
which restricts the acquisition of land and construction of
redundant law enforcement training facilities without prior
approval? What is the rationale for creation of new or
expanded training facilities for DEA's purposes?

ANSWER: The referenced Congressional language only restricts
the acquisition of land and construction of redundant law
enforcement training facilities if such facilities are built
on land which is not contiguous to a current law enforcement
training center. As concerns the Justice Training Center,
land for the training academy expansion is, in fact, contigu-
ous to the FBI Academy and is not, therefore, in violation
of any Congressional legislation. In addition, to avoid
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duplication, DEA will continue to use common facilities with
the FBI including Hogan's Alley, firing ranges, and physical
fitness facilities.

QUESTION: For the record, would you please submit a complete
construction prospectus which provides a detailed explanation
and justification for this expenditure. Also, I am interest-
ed in information you might provide identifying the portion
of the workload, funding, and facility construction that
relates to each agency -- FBI and DEA.

ANSWER: A contract for the architectural and engineering
(A&E) study was signed during the second quarter of 1992.
DEA estimates that work on the A & E study will commence the
latter part of 1992. A construction prospectus for the
training facility will be available upon completion of the
A & E study. At such time, DOJ will be prepared to provide
the prospectus and any other information requested concerning
facility construction and costs.

QUESTION: Do you expect additional requests for construction
and expansion at Quantico in future years? Does the Justice
Department have a long-term utilization plan for the Quantico
facility? If so, please supply it for the record.

ANSWER: At this time, the Department anticipates that the
$3.5 million appropriated in 1992 combined with the $31.1
million requested in 1993 will be sufficient for training
construction at the Quantico facility. The Department's
intention is that DEA will share costs with the FBI for the
upgrade of shared Quantico facilities including firing ranges
and Hogan's ally. Upon completion of the study referenced
to above, the Department will be in a position to present a
master utilization plan for the entire Quantico facility.

QUESTION: The FLETC submitted to the Congress in 1989 an
extensive facilities expansion plan. Assuming the funding
request for 1993 is approved, Congress will have appropriated
over $48 million in new construction at FLETC, which is about
half the total amount estimated to pay for the expansion.
Assuming that FLETC is willing to make reasonable modifica-
tions to its facilities plan to accommodate DEA, why woidn't
DEA take advantage of this opportunity? Would you agree that
there are some significant benefits to DEA to training along
side other law enforcement agencies at the FLETC, many of
which have drug enforcement responsibilities?

ANSWER: In order for FLETC to accommodate the needs of DEA,
substantial costs would have to be incurred over and above
the planned enhancement of the Glynco facility. To quote
FLETC Director Charles F. Rinkevich in his testimony before
the House Appropriations Subcommittee, "If DEA were to come
to us, we would need to revisit the (FLETC) master plan. And
I know that we would probably add some to it to account for
their needs." Studies have indicated that due to the
expected increase in costs associated with further expansion
of the FLETC, it would be just as cost-effective for DOJ to
continue current plans for expansion of its Quantico training
facilities. More importantly, FLETC's entry level trai-ning
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is too general to meet the needs of DEA's new agents.
Altering FLETC's basic training program runs counter to
FLETC's training philosophy, which is to provide a common
core curriculum for all participating agencies. Finally, the
staffing upheaval caused by a DEA move from Quantico to FLETC
the third relocation within a decade would cripple DEA's
training program.

QUESTION: In your opinion, wouldn't the dollars requested
for construction of what might well be considered redundant
facilities at Quantico be better invested for the completion
of the expansion plan at Glynco where all of the participat-
ing agencies could utilize the facility?

ANSWER: The requested Justice Training Center is not
redundant since it will be contiguous to the existing FBI
facilities and both agencies will continue joint use of
certain common areas. The requested construction dollars
would not, in the Department's opinion, be better spent at
FLETC because of FLETC's limited capacity and difference in
training philosophy. FLETC's planned expansion as currently
conceived will not be able to provide all of DEA's entry
level and advanced training needs. The expanded training
facilities at Quantico will be fully utilized to meet DEA and
FBI's training needs, and the Department anticipates no
excess capacity. Furthermore, FLETC training does not meet
the specialized needs of DEA's agents. Rejecting the current
DEA/FBI training plans and agreements would, in fact, send
the wrong message to these two law enforcement agencies.

SUBCOMMITTEE RECESS

Senator HOLLINGS. The subcommittee will be in recess until next
Wednesday, March 25, when we will hear from the Federal Com-
munications Commission and the Securities and Exchange Com-
mission.

[Whereupon, at 11:39 a.m., Thursday, March 19, the subcommit-
tee was recessed, to reconvene at 10 a.m., Wednesday, March 25.]









79

(fftre af the Attnet mral
Wasiugton,. a. 2o330

March 2, 1992

Honorable Henry J. Hyde
United States House of Representatives
2262 Rayburn House Office Building
Washington, D.C. 20515-1306

Dear Congressman Hyde:

This responds to your request for the views of the
Department of Justice concerning the 'Freedom of Choice Act of
1991,' introduced as companion bills H.R. 25 and S. 25
(collectively 'H.R. 25' or 'the billm). This legislation would
impose on all 50 States an unprecedented regime of abortion on
demand going well beyond the requirements of Ba v. EA"A, 410
U.S. 113 (1973), and its successor cases. It would also rest on
a doubtful construction of Congress' power under the Fourteenth
Amendment. Finally, it would, by congressional action, usurp a
field of legislation traditionally reserved to the States.

Accordingly, for the reasons summarized below and explained
more fully in the enclosed memorandum, the Department strongly
opposes H.R. 25 and, if this bill were presented to the
President, I and other senior advisors would recommend that he
veto the legislation.

H.R. 25 is described by its sponsors as a mere
'codification' of much of the complex regime of abortion
regulation erected by the Supreme Court. Because of its sweeping
language, however, the bill would enact a federal statutory
regime of abortion regulation that would severely limit the
regulatory authority left to the States under Eng.

The bill provides that *a State may not restrict the right
of a woman to choose to terminate a pregnancy . . . before fetal
viability; or . . . at any time, if such termination is necessary
to protect the life or health of the woman.' Section 2(a). A
single exception is authorized: a State 'may impose requirements
medically necessary to protect the life or health of (pregnant)
women.' Section 2(b). The bill specifies no other State
purposes as valid reasons to restrict abortion. Thus, while E=
expressly recognizes the State's 'important and legitimate'
interest in protecting fetal life after the second trimester, 410
U.S. at 163, the language of H.R. 25 would appear to prevent a
State from regulating even post-viability abortions in order to
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protect that interest. Similarly, the broad language of H.R. 25
would probably prohibit States from limiting abortions undertaken
for reasons of sex-selection or birth control, or enacting laws
that attempt to make live births a more likely outcome of the
abortion procedure, because such laws would be designed to
preserve fetal life rather than to protect the woman's life or
health. H.R. 25 might even be construed to affirmatively require
States to provide State facilities for abortions where private
facilities were unavailable.

The bill also fails to recognize such important State
interests as maintaining the family unit, upholding parental
authority, and ensuring that the decision to abort is free,
reflective, and informed. H.R. 25 would appear to prohibit any
form of parental consent or notification requirement, overruling,
at least in part, five Supreme Court cases upholding such
provisions. Similarly, twenty-four or forty-eight hour waiting
restrictions would probably not survive the bill.

In addition, there is significant doubt whether the
constitutional basis asserted for the power of Congress to enact
H.R. 25 -- the power granted to Congress under section 5 of the
Fourteenth Amendment to 'enforce' the provisions of that
Amendment -- is sufficient. The history of the framing of
section 5 indicates that this provision was not viewed as a
vehicle for Congress to alter the substantive scope of the
Fourteenth Amendment. In our view, reliance on the section 5
power as authority for enactment of this legislation is
problematic because the bill -- by attempting to broaden the
substantive content of the guarantees of section 1 of the
Fourteenth Amendment -- would do far more than simply enforce
through remedial legislation the regime.of abortion rights that
has been identified in the Supreme Court's decisions.

Finally, in our view congressional legislation in this area
would usurp a field of legislation traditionally reserved to the
States. Observance of federalism is, we think, particularly
desirable in this area, given the divisiveness of the current
abortion debate. The political outcomes of 50 distinct State
processes would be far more likely to represent the genuine
diversity of views that exists on this subject than would a
Federal statutory scheme that is even more restrictive than that
of j2j v. Eth. These concerns, of course, would be dramatically
reduced in circumstances where national consensus was reached
through the process of constitutional amendment, in which, under
Article V of the Constitution, a full three-fourths of the States
would be required to give their consent through State
legislatures or conventions.

In keeping with the President's position that R[a]s a
nation, we must protect the unborn,' Message to the House of
Representatives Returning Without Approval the District of

-2-
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Columbia Appropriations Act, 1990, 25 Weekly Comp. Pros. Doc.
1801 (Nov. 20, 1989), and for the ressons explained above, the
Department of Justice strongly opposes the enactment of H.R. 25,
and if the bill were presented to the President in its current
form, I and other senior advisors would recommend that he veto
the legislation.

Sincerely,

Attorney General

-3-









































































































































































































































































































































































































the demeanor of the defendant, realize that that is an appropriate
alternative.

I put my faith in juries and courts. We're going to hear an awful
lot of that in the context of the civil rights bill in the next week or
so. I would hope that those who say they put their faith in juries
and courts in the civil rights bill will be consistent and put their
faith in juries and courts and the death penalty as well.

Thank you.
Mr. SCHUMER. Any other opening statements?
[No response.]
Mr. SCHUMER. Let us begin with the first witness.
Our first panel this afternoon will consist of the representative

from the administration, Deputy Attorney General William Barr.
Before his appointment as Deputy Attorney General, William Barr
served in the Department of Justice as Assistant Attorney General
for Legal Counsel.

He has also served in the Central Intelligence Agency on the Do-
mestic Policy Staff of the White House and in private practice.

Mr. Barr is no stranger to this topic, having testified before the
Subcommittee on Crime on death penalty legislation last year,
which was reported out of this committee.

Without objection, Mr. Barr's written statement will be submit-
ted for the record.

Mr. Barr, you may proceed.

STATEMENT OF WILLIAM BARR, DEPUTY ATTORNEY GENERAL,
U.S. DEPARTMENT OF JUSTICE

Mr. BARR. Thank you, Mr. Chairman and members of this distin-
guished subcommittee. I appreciate the opportunity to testify today
in support of the death penalty provisions of the President's Com-
prehensive Violent Crime Control Act of 1991.

I would like to join with the members of the subcommittee who
have commended you, Mr. Chairman, for your leadership. During
the hearings on the Brady bill recently, you stated that you intend-
ed immediate consideration of the President's crime bill after com-
pleting your work on the Brady bill. And as expected, you have ful-
filled your word.

On behalf of the Attorney General and the Department of Jus-
tice, I would like to extend our sincere appreciation for your action.

We recognize that this subcommittee has jurisdiction, or will
likely have jurisdiction, over only some of the provisions in the
President's crime bill. One of those areas is the scope of the Feder-
al death penalty, and that is the subject of my testimony today.

Before turning to the death penalty, however, Mr. Chairman, I
would like to address a point that you made in your opening state-
ment, observing that this particular crime bill is heavy on punish-
ment-and you have the feeling that perhaps not sufficient empha-
sis is given to prevention of crime.

I don't think we should overlook the fact that one of the pur-
poses of punishment is precisely prevention. As you know, our
whole criminal justice system is based on punishing criminals, and
punishment is intended to vindicate retributive justice interests,



but it is also intended to deter crime and incapacitate criminals so
that they don't commit other crimes.

And those latter two features-deterrence and incapacitation-
are both designed to prevent crime.

The latter category of incapacitation, I think, is one we should
focus on. I think you're familiar with the recent BATF's statistics
on career criminals where they reviewed 471 cases of career crimi-
nals who were incarcerated in Federal prison, who reported that
they average committing-when they were out-three crimes a
week. They each had the average of six convictions for serious felo-
nies apiece prior to the conviction which put them in prison for
long periods of time.

The Bureau of Justice Statistics reports that 6 percent of crimi-
nals commit 70 percent of the crimes. There was a Miami study
which showed that 573 drug users were responsible in one 12-
month period for 6,000 robberies and assaults, and 6,700 burglaries.

Tough punishment of the hardcore criminal element is one of the
most effective ways of dealing with crime, preventing it by inca-
pacitating these criminals. So we don't make any apologies for the
tough sentences we seek and the punitive measures we seek in the

-crime bill.
I think we should also recognize that many of the measures that

are preventive in nature are really operational or require oper-
ational changes, perhaps, or operational innovations; operational
initiatives rather than changes in the law. I know you are aware of
a number of the efforts that v.e have underway precisely to work
with State and local law enforcement to prevent crime-the Trig-
gerlock Program, our joint task forces, and so forth.

This requires resources, and we've been fortunate to have a
President who has sought-in the first 3 years of his administra-
tion-a 60-percent increase in the Department of Justice's budget.
This past budget request, he requested a 15-percent increase in the
Department of Justice budget. It would help in some of the preven-
tive operations. And we were very disappointed to see the Budget
Committees cut the law enforcement request.

And if the current benchmarks are retained, we may end up in a
situation where we do not have resources to increase our activities
in the Department of Justice. I know that it was not this commit-
tee that took that action but I hope that those of you who are con-
cerned about an aggressive and expanding Federal law enforce-
.ment effort do support the President -in his seeking of further re-
sources.

To turn back, then, to the issue of the death penalty, Federal law
prescribes the death penalty for a number of heinous crimes,
among them espionage and treason, bombing of aircraft, assassinat-
ing the President-just to name a few.

In 1972, the Supreme Court held in-Furman v. Georgia, that the
death penalty could not be imposed without procedures designed to

-channel the juiy's sentencing discretion.
in the wake of Furman, States started adopting procedures to

channel the jury's. discretion by focusing on aggravating and miti-
gating factors connected with the crime, and factors relating to the
defendant's background.



These kinds of procedures were upheld by the Supreme Court in
1976 in the Gregg v. Georgia case. More than two-thirds of the
States have now enacted procedures in response to Furman and
Gregg which allow for the application of the death penalty for the
most serious State crimes.

It is really quite astounding that for 15 years-that is, 15 years
since the Gregg decision-Congress has failed to reestablish the
Federal death penalty; 15 years of inaction despite the fact that the
overwhelming majority of American people supports the death pen-
alty. And, indeed, I think it has been clear for some time that a
majority in both Houses supports the Federal death penalty. Last
year, in fact, both Houses actually passed separate death penalty
legislation only to see it stripped from the final crime bill in the
conference committee.

I think it's time that we stop the delay and the maneuvers over
the death penalty and move promptly to action to consider the
President's death penalty proposals and to act upon them.

Now the opponents of the Federal death penalty say that, well, a-
Federal death penalty is not very important because most capital
offenses are State offenses, and Federal capital offenses would be
relatively few. I think this misses the point.

While it is true that most capital crimes are local in nature, this
does not diminish the need for an effective Federal death penalty.
It is incumbent on the Federal Government to provide adequate
penalties where heinous violent crimes are committed within its
area of responsibility.

I think it is inexcusable that as we sit here today we cannot
impose the death penalty, a jury cannot consider the death penalty
for the most heinous crimes-for assassinating public officials, in-
cluding the President; for murdering judges, for murdering wit-
nesses, for bombing airplanes and terrorist actions.

I think, Mr. Chairman, you said in your opening statement, and I
would agree, that the death penalty is not a panacea-standing
alone the death penalty is not the answer to the crime problem in
the United States. But as with other measures, we believe it has to
be part of the solution, part of a broad-gauged solution-it includes
statutory changes at the Federal level, perhaps statutory changes
on a State-by-State level, resources properly targeted at the most
violent criminals.

With that said, let me briefly review the substantive provisions
of the administration's death penalty proposals. With some limited
exceptions, these proposals are virtually identical to the death pen-
alty provisions passed by the House last year by wide margins.

In this regard, we would like to commend the efforts of Repre-
sentatives Gekas and McCollum, who successfully offered the Presi-
dent's death penalty proposals as amendments in last year's crime
bill.

Title I of the President's bill would provide procedures that
would allow use of the death penalty for 18 existing offenses which
currently authorize the death penalty. These provisions were all
adopted last year by the House. They include two nonhomicidal of-
fenses: Treason and-espionage. They also include 16 homicidal of-
fenses, including murders in connection with the use of explosives,
assassination of the President, destruction of the aircraft, train



wrecking, and a number of other death penalty authorizations that
are currently on the books, but for which we do not have proce-
dures to implement.

Eleven existing noncapital offenses would be changed by the
President's bill to allow for the death penalty, which were included
in last year's bill; that is, 11 of these changes were included in last
year's bill. Ten of them are homicidal. Title I of the bill sets out 7
of these-they are murder of certain foreign officials, murder in
connection with a kidnaping, murder for hire, murder in aid of
racketeering, murder in hostage-taking, murder by terrorists
abroad, and murder in furtherance of genocide.

Title V sets out three additional homicidal offenses-killing of
court officers, jurors, or witnesses; retaliatory killing of witnesses
and informants, and killing of State and local law enforcement offi-
cers assisting Federal officers.

There's one nonhomicidal offense which would authorize the
death penalty for an attempt on the President.

All of the above, as I said, were included in last year's bill.
There are a number of new death penalty offenses in the Presi-

dent's bill that were not included last year, and I'd like to call
those to your attention. Several relate to terrorism and were part
of the President's terrorism proposal, which have largely been
folded into this legislation. These relate to terrorism, as I said, and
implement various international conventions for the suppression of
terrorism.

In title VII the following death penalty offenses art proposed:
Murder in connection with attacks on airports, murder in connec-
tion with attacks on ships or maritime facilities, murder in connec-
tion with torture, murder from use of weapons of mass destruction,
either in the United States or directed against U.S. persons outside
the United States. Weapons of mass destruction are defined to in-
clude explosive devices, rockets, mines, biological weapons, gas, and
radioactive weapons; and killing in connection with armed attack
on a Federal facility.

There are also several new offenses that were not included in
last year's proposal in title X of the President's bill, authorizing
the death penalty in various cases involving violations of civil
rights laws.

Finally, the administration's proposal contains death penalty for
drug kingpins. The version in the President's bill is substantially
the same as the version that passed the Senate last year and is
similar to the version that passed the House and I'll identify the
differences where they exist.

Let me just outline briefly our proposal on drug kingpins. There
are three death-eligible offenses that are proposed. The first would
impose the death penalty for the heads of massive drug trafficking
enterprises even though there is no requirement of showing a spe-
cific killing.

These defendants are currently subject to mandatory life in
prison. The President's proposal would convert these offenses to
death-penalty-eligible offenses. Essentially two elements-first,
that the individual be the principal leader of the continuing crimi-
nal enterprise, and that's five or more persons acting in concert,



committing a continuing series of violations and deriving substan-
tial income from their enterprise.

The second element is either that the enterprise generates $10
million annually of income or engages in very substantial drug
transactions. Our threshold is proposed at 30 kilograms of heroin-
that's 66 pounds-or 150 kilograms of coke-that's 330 pounds.

The House version was similar to this last year but the threshold
numbers were double what we are proposing.

Now I'd like to note that meeting this criteria does not in and of
itself permit imposition of the death penalty. There still must be
aggravating factors found by the jury during the sentencing
phase-for example, serious prior offenses, firearms violence and
other kinds of aggravating factors, which are identified in the pro-
posed legislation.

The second drug kingpin proposal would apply to a leader of a
continuing criminal enterprise who attempts to kill, or directs the
killing, of officials, jurors, witnesses, family members of jurors, wit-
nesses, and officials, in order to obstruct an investigation or a pros-
ecution of the criminal enterprise.

This element was not in the House version last year.
Again, there's no threshold in terms -of the level of transaction.

There's a requirement that the individual be the leader of a CCE,
and there's no requirement of an actual killing, an attempt, or a
direction to kill, would be sufficient.

We believe this is justified to protect the administration of jus-
tice and integrity of the justice system.

The CCE violator faces 20 years to life imprisonment if found
guilty, and we believe that these penalties-that violent-prone CCE
leaders may be tempted to kill in order to save themselves. Once
again, still before the death penalty could be imposed, the jury
would have to find additional aggravating factors.

The third drug kingpin provision would apply to a drug felon
taking action manifesting extreme reckless indifference to human
life-kills a person in the course of the felony.

Our typical case here would be the killing of a bystander in a
drug-related shootout. Right now, as you know, the Anti-Drug
Abuse Act -of 1988 provides for the death penalty for intentional
killings in furtherance of the CCE, or for the intentional killing of
the police; so we have a situation where the individual spraying
the crowd with the semiautomatic weapon that the chairman re-
ferred to, may be prosecuted if he succeeds in killing a rival gang
member but would not be subject to the death penalty if he kills
innocent bystanders.

This last drug kingpin provision was included in the House ver-
sion last year.

In closing, Mr. Chairman, I would like to urge this subcommittee
to give favorable consideration to the death penalty proposals in
the President's bill and to encourage the full House to consider the
President's entire crime package.

I appreciate your indulgence and would like to respond to any
questions you or members of the subcommittee may have.

Mr. SCHUMER. Thank you very much, Mr. Barr.
[The prepared statement of Mr. Barr follows:]
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PREPARED STATEMENT OF WILLIAM BARR, DEPUTY ATTORNEY GENERAL, U.S.

DEPARTMENT OF JUSTICE

Mr. Chairman and Members of the Subcommittee:

I am pleased to appear today to present the views of the

Department of Justice and the Administration concerning the death

penalty provisions in H.R. 1400, the President's proposed

"Comprehensive Violent Crime Control Act of 1991."

This bill embodies the President's legislative program for

the 102d Congress to even the scales of justice and give police

and prosecutors the tools they need to successfully apprehend,

convict, and punish violent criminals. It contains a wide range

of provisions addressing such topics as the federal death

penalty, habeas corpus reform, reform of the exclusionary rule,

criminal violence involving firearms, gangs and juvenile

offenders, terrorism, sexual violence, and child abuse.

With some limited exceptions, the death penalty provisions

in the President's bill are virtually identical to the death

penalty provisions passed by the House of Representatives last

year as title II of H.R. 5269. Hence, most of the

Administration's proposals in this area have already been

approved by the full House by wide margins. In this regard, I

must recognize the efforts of Representative Gekas and

Representative McCollum who successfully offered the President's

death penalty proposals as amendments to last year's crime bill.

Before discussing the scope of the death penalty provisions
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in the President's bill, I would like to make two general

observations concerning the authorization of capital punishment

under federal law. First, the death penalty debate is over. An

overwhelming majority of the American public supports the death

penalty for the most atrocious crimes, and at least 36 states

authorize capital punishment under their laws. Both Houses of

Congress passed general death penalty legislation in the 101st

Congress.

Second, while it is true that the majority of capital crimes

in the United States are committed within the jurisdiction of the

individual states, this does not diminish the need for an

effective federal death penalty. It is incumbent on the federal

government to provide adequate penalties when lethal acts of

criminal violence are committed within its areas of

responsibility. For example, there is currently no workable

federal death penalty for assassinating the President of the

United States. There is no general, enforceable federal death

penalty for murdering federal law enforcement officers. There is

no effective federal death penalty for a terrorist who takes and

kills American hostages, or who murders hundreds of people by

planting a bomb on a passenger airplane.

Those who argue that the federal death penalty would apply

to only a limited number of crimes each year are missing the

point. The senseless murder of a federal judge, or the killing
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of innocent civilians to enforce a political demand, or the cold-

blooded execution of a federal witness or law enforcement

officer, are crimes so depraved that the jury should be allowed

to consider the death penalty. From the standpoint of

deterrence, the death penalty sends the strongest possible

message to those who would commit such crimes about our society's

resolve to protect itself from violent predators. From the point

of view of retribution, the death penalty tells the families of

victims and others close to them that society is shocked and

outraged by their cruel and irrevocable loss. I commend this

Committee and Chairman Schumer for holding these hearings, and I-

urge this body and the full House to heed the will of the

American people by passing the President's crime bill and sending

it to his desk for signature this summer.

Let me turn more specifically to the types of offenses that

would be capital crimes under the President's bill.

I. offenses for Which the Death Penalty Would be Authorized

Existing federal law authorizes the death penalty as a

sanction for eighteen offenses. However, since the Supreme Court

in 1976 upheld the constitutionality of the death penalty under

appropriate procedures, Congress has failed to provide generally

applicable procedures under which the death penalty can be
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considered and imposed for federal crimes.

The procedural provisions and conforming amendments in title

I of the President's bill would enable federal law enforcement

authorities to use the death penalty authorizations'that Congress

has already provided in existing statutes. These are the same

existing death penalty provisions to which the procedures passed

by the House of Representatives last year would have applied.

These provisions include two non-homicidal capital offenses,

espionage under 18 U.S.C. 794 and treason under 18 U.S.C. 2381.

They also include various existing statutes that authorize

capital punishment in cases where death results, including 18

U.S.C. 32, 34 (destruction of aircraft and aircraft facilities),

33, 34 (destruction of motor vehicles and motor vehicle

facilities), 115 (retaliation against families of federal

officials), 351 (violence against Members of Congress and Cabinet

officers), 844(d), (f), (i) (explosives offenses), 1111 (murder

in special maritime and territorial jurisdiction), 1114 (murder

of federal judges and officers), 1512 (witness tampering), 1716

(mailing dangerous articles), 1751 (violence against the

President and Presidential staff), 1992 (wrecking trains), 2113

(bank robbery), 21 U.S.C. 848(e) (certain drug-related killings),

and 49 U.S.C. App. 1473 (aircraft piracy).

In addition, eight (non-drug) offenses in current law, which

are not now subject to the death penalty, would be changed to
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capital offenses by title I of the President's bill. These new

death penalty authorizations were also all included in title II

of H.R. 5269 as passed by the House of Representatives last year.

They are: murders of certain foreign officials under 18 U.S.C.

1116, kidnaping where death results under 18 U.S.C. 1201, murder

for hire under 18 U.S.C. 1958 or in aid of racketeering under 18

U.S.C. 1959, murder during a hostage taking in violation of 18

U.S.C. 1203, terrorist murders abroad of American nationals in

violation of 18 U.S.C. 2332, attempted assassination of the

President in violation of 18 U.S.C. 1751, and murder in

furtherance of genocide in violation of 18 U.S.C. 1091(a)(1).

Moreover, title I of the President's bill, like H.R. 5269, would

create a new capital crime of murder by a federal prisoner

serving a life term (proposed 18 U.S.C. 1118).

Finally, title I of the President's bill (in proposed 18

U.S.C. 3591(c)-(e)) would authorize the death penalty for the

most serious drug offenders. The specific death-eligible

categories would be (1) the leaders of the largest drug

enterprises, who are currently subject to mandatory life

imprisonment under 21 U.S.C. 848(b);-(2) other leaders of

continuing criminal enterprises in the sense of 21 U.S.C. 848 who

engage in attempted murders to obstruct the investigation or

prosecution of their activities; and (3) offenders who commit

murders in the course of felony violations of the federal drug

laws.
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This "drug kingpin" death penalty proposal was passed by the

Senate last year in title XIV of S. 1970 and, with some

modification, by the House of Representatives in title II of H.R.

5269. We believe that the formulation in the President's bill

provides the most appropriate scope of death penalty coverage for

the most serious drug offenses and offenders.

As noted 'above, the first death-eligible category under the

President's proposal would be offenders subject to mandatory life

imprisonment under 21 U.S.C. 848(b). In essence, these are

leaders of drug enterprises involving at least five subordinates,

where the enterprise has revenues of at least $10,000,000 in a

year, or transactions occur involving enormous quantities of

drugs, such as 30 kilograms (about 66 pounds) of heroin or 150

kilograms (about 330 pounds) of cocaine. In contrast, the

corresponding provision in section 224 of H.R. 5269 was limited

to cases where at least twice the threshold amounts of revenues

or drugs specified in 21 U.S.C. 848(b) are involved.

However, under the President's proposal, meeting the general

criteria of 21 U.S.C. 848(b) would not be sufficient to permit

the actual imposition of the death penalty. Rather, the jury

would also have to find one or more of the statutory aggravating

factors specified for the drug offender death penalty, such as a

serious prior record of violent crimes or drug crimes by the
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defendant, firearms violence in the course of trafficking

activities, exploitation or endangerment of minors in trafficking

activities, or knowing distribution of drugs containing

potentially lethal adulterants. In light of the requirement of

finding such factors as a prerequisite to imposing the death

penalty, increasing the threshold amounts specified in 21 U.S.C.

848(b) is not necessary to establish an appropriate distinction

between offenders who are subject to life imprisonment and those

for whom the death penalty may also be considered.

A more specific problem with the formulation of this

category in H.R. 5269 is that it could fail to provide

appropriate penalties for offenders in the range intermediate

between 21 U.S.C. 848(b) and the doubled threshold. Such an

offender would be subject to life imprisonment under 21 U.S.C.

848(b), and could not realistically receive further punishment

for any additional crimes (short of murder) that he might commit

in running his drug enterprise. This is much less of a concern

under the President's bill, since additional criminal conduct

could result in findings of the requisite aggravating factors and

expose th. offender to capital punishment.

The second death-eligible category under the President's

proposal would be leaders of continuing criminal enterprises who

engage in attempted murders to obstruct the investigation or

prosecution of their operations. This category was not included
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in section 224 of H.R. 5269. We would urge the House to give

further consideration to its inclusion.

Including a more broadly defined class of major traffickers

-- but limited to those who engage in actual attempted murders to

obstruct justice -- is Justified by the flagrant problem of

extreme violence against witnesses in drug cases, as well as the

increased threat and reality of violence against criminal justice

professionals in such cases. A continuing criminal enterprise

violator under 21 U.S.C. 848 will face, in any event, a very long

term of imprisonment (20 years to life) if he is convicted, and

he may feel that there is relatively little to lose by attempting

to silence a witness. The extension of the death penalty to

attempted murders, in this limited context, even where death does

not actually result, would send a strong message concerning the

system's resolve to deal forcefully and effectively with this

problem. Of course the House of Representatives did endorse the

death penalty for an attempted murder offense in another context

in H.R. 5269. jg" proposed 18 U.S.C. 3591(2) in title II of that

bill (death penalty for attempted murder of the President).

* The third and final "drug offender" death penalty category

under the President's bill is the same as the second category in

section 224 of H.R. 5269 -- murders in the course of felony

violations of the federal drug laws. This is the most important

provision of the bill for reaching lethal "street crime" violence
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under a federal death penalty.

Beyond the provisions of title I, The President's bill

proposes new death penalty authorizations in a number of other

titles. Title V of the President's bill, in sections 501-02,

increases penalties for violence against jurors and court

officers, and for retaliatory killings and attempted killings of

witnesses. This includes authorization of the death penalty for

murders of such persons. The same death penalty authorizations

were passed by the House of Representatives in title XII of H.R.

5269.

Title V of the President's bill, in section 503, would

extend the federal death penalty to murders of state and local

law enforcement officers who are killed while assisting federal

officers. This is similar to section 223 of H.R. 5269, which

also would have authorized the death penalty for murders of state

and local officers assisting federal officers. However, the

formulation of this proposal in section 223 of H.R. 5269 was

technically deficient, since it authorized the death penalty for

such murders, but failed to authorize the imposition of any

lesser (non-capital) penalty if the jury declined to impose the

death penalty in a particular case.

Section 503 of the President's bill avoids this problem by

adding state and local officers assisting federal officers to the
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list of protected persons under 18 U.S.C. 1114, a statute which

generally prohibits killings and attempted killings of federal

officers and provides an appropriate range of penalties. The

formulation in the President's bill also ensures that state and

local officers assisting federal officers will have the

protection of statutes punishing non-homicidal violent crimes

against federal officers -- se, L.g., 18 U.S.C. 111, 1201(a)(5)

-- that cross-reference the list of protected persons in 18

U.S.C. 1114.

Section VII of the President's bill, relating to terrorism,

contains a number of additional death penalty authorizations.

Subtitles A and B of title VII include criminal provisions that

implement international agreements for the suppression of

terrorist acts at airports and maritime terrorism. Section 731

includes criminal provisions to implement the convention against

torture. Section 732 proposes a new offense covering the use of

weapons of mass destruction within the United States, or against

American nationals or United States property anywhere in the

world. Section 733 adds a provision to 18 U.S.C. 930 to

proscribe and punish killings and attempted killings in the

course of attacks within or against federal facilities that

involve firearms or other dangerous weapons. Under all of these

provisions, the death penalty would be authorized in cases where

death results.
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These particular death penalty authorizations were not, of

course, included in H.R. 5269 last year, because they are part of

offenses in the President's new antiterrorism proposal, which was

initially introduced this year. However, H.R. 5269 did

consistently provide the death penalty for offenses available at

the time which are likely to be committed by terrorists or

threaten massive loss of life. This included the death penalty

for murders in violation of such provisions as 18 U.S.C. 32-34,

1992 (destruction of common carriers or transportation

facilities), 844(d), (f), (i) (explosives offenses), 1091(a)(1)

(genocide), 1203 (hostage taking), 2332 (terrorist murders abroad

of American nationals), and 49 U.S.C. App. 1473 (aircraft

piracy). The new offenses proposed in title VII of the

President's bill are comparable to these offenses, and the death

penalty should similarly be authorized in fatal cases.

While these new offenses are particularly designed to reach

terrorist acts, they would also have some significant

applications to other forms of criminal violence. For example,

there have been recent media reports that gangs in Chicago have

taken to using hand grenades against their rivals. The offense

of:using weapons of mass destruction proposed in section 732 of

the President's bill would reach such cases. More generally, it

would ensure federal jurisdiction to prosecute crimes involving

the use of bombs, grenades, rockets and missiles, mines,

artillery, poison gas, biological weapons, and weap0is involving
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radiation or radioactivity. In cases where death resulted, the -

death penalty would be authorized.

Title X of the President's bill, relating to equal justice,

also contains new death penalty authorizations. Section 1004(c)

authorizes the death penalty for violations of the principal

criminal provisions of the federal civil rights laws, 18 U.S.C.

241-42, 245, that result in death. Each of these provisions

authorizes imprisonment for any term of years or life in-cases in

which death results. However, they do not currently authorize

capital punishment in any case, though racially motivated

killings that plainly may warrant consideration of the death

penalty are often covered by these provisions. See, eLg.L, United

States v. Price, 383 U.S. 787 (1966) (murders of civil rights

workers); United States v. Guest, 383 U.S. 745 (1966) (terror

campaign against blacks by racists).

In sum, I would urge the Committee to endorse the full range

of death penalty authorizations proposed in the President4s bill.

Most of theme are the same as death penalty authorizations that

,the House of Representatives has already endorsed in H.R. 5269.

Thb additional authorizations in the President's bill are some

elements of the drug offender death penalty, murders in violation

of the new antiterrorism provisions, and civil rights murders.

As indicated above, these authorizations are similar to

authorizations that were included in H.R. 5269, or stand on
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strong independent grounds of justification.

II. State of Mind fcr Caoital Murder

The death of a person in the course of a violation of a

criminal statute that contains a general death penalty

authorization is not, of course, a complete and sufficient basis

for actually permitting consideration of the death penalty.

Sometimes deaths occur in a more or less fortuitous manner in the

course of these crids, and imposition of the death penalty is

not allowed in such instances. It is necessary to provide a

general definition of capital murder which specifies the highly

culpable Nmntal state with respect to the death of the victim

that is required to permit consideration of the death penalty.

In Tison v. Arizona, 481 U.S. 137 (1987), the Supreme Court

held that the death penalty for homicidal offenses need not be

limited to intentional killings, but may also extend to cases

where death results from highly reckless conc~ct by the

defendant. The underlying principle of Tigon was nothing new.

Rather, the decision simply affirmed the constitutional validity

of the traditional principle of the common law that the callous

indifference to human life that is manifested in such cases is a

sufficient moral predicate for imposing liability for murder and

exposure to the death penalty.
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The terrorist who kills hundreds of people by planting a

bomb on a passenger airplane cannot shield himself from liability

for capital murder by claiming that he was only interested in

making a political statement, and was indifferent to whether

anyone died as a result of his actions. A bank robber who sprays

police officers with machinegun fire with fatal consequences

cannot avoid such liability by claiming that he only wished to

disable the officers so that he could escape, and had no specific

intent to cause death. There is no basis in law or sound policy

for limiting the definition of capital murder to cases where a

strict intent standard is satisfied, and imposing such a

restriction wold foreclose just punishment for many of the most

depraved killers.

Both the House of Representatives and the Senate endorsed

this point in the crime bills passed in the last Congress. While

there were some differences in wording, the House and Senate

bills contained substantively similar definitions of capital

murder that explicitly encompassed killings committed through

aggravated recklessness, as well as intentional killings

(proposed 18 U.S.C. 3591(3) in title II of H.R. 5269 and proposed

18 U.S.C. 3591(c) in title I of S. 1970).

The corresponding provision in title I of the President's

bill, proposed 18 U.S.C. 3591(f), is designed to provide a
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formulation that is somewhat simpler and clearer in terms of

wording, but that has about the same substantive scope as the

provisions of the House and Senate crime bills of the 101st

Congress. It generally provides that capital murder includes

homicidal offenses for which the death penalty is authorized

if the defendant "caused the death of a person intentionally,

knowingly, or through recklessness manifesting extreme

indifference to human life, or caused the death of a person

through the intentional infliction of serious bodily injury."

The first part of this definition -- causing death

intentionally, knowingly, or through recklessness manifesting

extreme indifference to human life -- is, as indicated above,

similar in scope to both the House and Senate versions from last

year. The specific wording used. is similar to that found in the

murder provisions of the Model Penal Code (MPC S 210.2) and

various state codes. §M, eg.., Ala. Code S 13A-6-2(a)(l)-(2);

N.D. Cent. Code S 12.1-16-01(l)(a)-(b).

The second part -- causing death through the intentional

infliction of serious injury -- is essentially an articulation of

one aspect of the aggravated recklessness standard, which would

be easier to apply in some cases than the general standard

because of its greater definiteness. A virtually identical

clause -- "intentionally inflicted serious bodily injury that

resulted in the death of the victim" -- appeared in the
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definition of capital murder in S. 1970 as passed by the Senate.

H.R. 5269 as well included an explicit provision that was

apparently addressed. to situations in which there was not

necessarily an intent to cause death, but there was an intent to

engage in extreme violence against the victim (offender

"intending that lethal force would be used in connection with a

person"). There is also support in some state statutes for

explicitly including homicides in which there was an intent to

cause serious injury within the definition of capital murder.

sM Ill. Ann. Stat., ch. 38, S 9-1; N.J. Stat. Ann.

S 2C:11-3.

III. Death Penalty Procedures

There cannot be good death penalty legislation with bad

procedures. Regardless of the range of offenses for which the

death penalty is authorized, these authorizations may be

seriously undermined or nullified if sound standards and

procedures are not provided for putting them into effect.

For the nost part, the death penalty procedures in title I

of the President's bill are identical to those passed by the

House of Representatives last year in title II of H.R. 5269. The

President's bill and H.R. 5269 contain essentially the same

provisions for conducting a capital sentencing hearing at which
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the jury is to weigh aggravating and mitigating factors in

deciding whether to make a binding recommendation to impose the

death penalty.

Both the President's bill and H.R. 5269 follow the approach

approved by the Supreme Court in Blvstone v. Pennsylvania, 110 S.

Ct. 1078 (1990), and Bovde v. California, 110 S. Ct. 1190 (1990),

under which the jury is instructed to recommend the death penalty

if it finds that the aggravating factors outweigh the mitigating

factors. Both bills reject the notion that the jury should have

a standardless and potentially capricious discretion to refrain

from imposing the death penalty regardless of the balance of

aggravating and mitigating factors. In the President's bill, two

of the statutory aggravating factors for homicidal offenses

(proposed 18 U.S.C. 3592(c)(1) and (11)(D)) have been

strengthened to ensure more consistent coverage of terrorist

murders, but the statutory aggravating and mitigating factors in

the two bills are otherwise the same. Both the President's bill

and H.R. 5269 contain provisions modeled on the "Powell

Committee" recommendations for state capital cases (proposed 18

U.S.C. 3598-99) which guard against the obstruction of the

federal death penalty through dilatory and repetitive litigation.

I would note, however, two differences between the death

penalty procedures in the President's bill and those in H.R.

5269:
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First, the President's bill (in proposed 18 U.S.C. 3593(a))

provides that the aggravating factors to be considered at the

sentencing hearing may include factors concerning the effect of

the offense on the'victim and the victim's family. The Senate-

passed bill last year (S. 1970) also included a provision to

admit victim-impact and victim-family-impact information in

capital sentencing.

This is an important provision which is necessary to ensure

that the jury has a fair and balanced picture of the relevant

facts. In a capital sentencing hearing, the defendant is free to

present information concerning any sympathetic feature of his

character, background, or behavior in opposing the imposition of

the death penalty. If such information is presented under one-

sided standards, it is too easy to lose sight of the fact that

there was a human life on the other side of the equation that was

extinguished by the defendant's savage acts, and that there were

others close to the victim whose lives have been irreparably

damaged by those acts. The provisions of the President's bill

guard against such a one-sided presentation.

Second, title II of H.R. 5269 (in proposed 18 U.S.C.

3596(b)) contained provisions that would create a bar to

execution based on a novel set of standards relating to the

defendant's mental capacity. The bars to execution in the
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corresponding provision in the President's bill are clearer and

better defined.

Under existing law, a person suffering from a mental disease

or defect cannot be tried for an offense if he is unable to

understand the nature and consequences of the proceedings or

assist properly in his defense (18 U.S.C. 4241), and cannot be

convicted for an offense if he was unable to understand the

nature or wrongfulness of his actions (18 U.S.C. 17). Moreover,

lesser degrees of mental impairment would be considered as a

mitigating factor in capital sentencing, All proposed 18 U.S.C.

3592(a)(1) in title I of the President's bill and title II of

H.R. 5269, and a sentence of death cannot be carried out on a

mentally disordered or defective convict who cannot understand

the nature of the death penalty or why it was imposed, IM F=

v. Wainwright, 477 U.S. 399 (1986).

In light of these numerous protections for mentally impaired

defendants under existing law, we do not believe that there is a

need for the additional mental-capacity restrictions on capital

punishment that were included in H.R. 5269. These restrictions

could, however, potentially be used by defendants to obstruct the

execution of death sentences through last-minute petitions

raising claims of mental incapacity.
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IV. Use of Racial Ouotas for the Death Penalty

There is one provision of H.R. 5269 which dramatically

illustrates how bad procedural provisions may nullify the

substantive law. This is the so-called "Racial Justice Act"

proposal which appeared in title XVIII of H.R. 5269. This

proposal would effectively establish a racial quota system for

the imposition of the death penalty, not only at the federal

level but also for all states. I can state categorically that

any death penalty enactment would be illusory if it contained

this proposal.

The Senate has rejected this proposal for a death penalty

quota system in both the 100th and the 101st Congresses.

However, a version of the "Racial Justice Act" was passed by the

House of Representatives last year on a closely divided vote.

To begin with, I would note that the factual premises of

using a racial quota system for the death penalty are not well-

founded. Quota proponents have primarily argued that such

measures are necessary because statistical studies indicate that

the death penalty is less likely to be imposed in cases involving

black victims than in cases involving white victims. In reality,

however, the weight of reliable empirical study indicates that

racially neutral factors overwhelmingly account for apparent

disparities relating to the race of the victim or defendant.
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Likewise, courts that have analyzed statistical studies

purporting to show racial discrimination in capital punishment

have invariably concluded that these studies did not actually

support an inference of discrimination because they failed to

take account of pertinent non-racial factors or involved other

fundamental flaws. A number of studies and analyses have also

indicated that white defendants are more likely to be sentenced

to death than black defendants. &A McCleskev v. KemD, 481 U.S.

279, 286 (1987) (Baldus study of capital punishment in Georgia

indicated that white murder defendants were almost twice as

likely to be sentenced to death than black murder defendants);

U.S. Dep't of Justice, Bureau of Justice Statistics, Capital

Punishment 1984, at 9 (analysis of nationwide figures indicating

that white defendants arrested for serious homicidal offenses had

a probability of being sentenced to death that was more than 35%

higher than the probability for black arrestees).

Moreover, even if it were believed that the death penalty is

imposed with insufficient frequency in cases involving black

victims, the remedy proposed by the so-called "Racial Justice

Act" -- the invalidation of capital sentences -- would be

perverse. A far more appropriate response would be to seek

capital punishment more frequently across the board, rather than

lessening the security of all racial groups against crime through

the invalidation of capital punishment-. In effect, the-proposed
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quota system for the death penalty would redress alleged

statistical discrimination against a class of murder victims

through increased leniency towards their killers -- as well as

towards all other capital murderers.

While the "Racial Justice Act" has been offered in various

formulations, they all share the same essential features. All

versions would authorize findings of "discrimination" and the

invalidation of capital sentences based on "racial

disproportions" in the imposition or execution of death sentences

generally, even where there was no evidence that participants in

the process in any particular case had any intention of favoring

or disadvantaging anyone on the basis of race, or were influenced

by racial considerations in capital charging or sentencing

decisions.

All versions of the "Racial Justice Act" also provide that

the Act is to be fully retroactive to existing capital sentences,

and that claims can be raised under the Act notwithstanding any

prior rejection of a discrimination claim in a case by the

courts. Hence, the over 2,400 existing capital sentences would

ali have to be relitigated under the Act's novel standards,

In recent testimony before the Senate Judiciary Committee,

Attorney General Lungren of California provided a striking

illustration of the prohibitive costs of the type of statistics
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qame that the Racial Justice Act would require. In on* case in

California, state attorneys spent 3 years and over S1 million

preparing for a hearing on a statistical "discrimination" claim,

before the Supreme Court's decision in McaClskey v. Kemn, 481

U.S. 279 (1907), intervened and resolved the matter. fA

Statement of Attorney General Daniel t. Lungren of California

Before the Senate Committee on the Judiciary Concerning Habeas

Corpus.Refors, at 36-37 (May 7, 1991).

Another case cited by Attorney General Lungren (the Harris

case in California) illustrates that these burdens would not be

confined to any subclass of capital cases involving discernible

racial elements. Both Harris and the two people he murdered were

white, and the crime was committed in a white neighborhood.

Nevertheless, Harris claimed that he had been "discriminated"

against# and that his sentence should be overturned, on the

purported ground that killers who murdered black victims were

less likely to be sentenced to death. LM Js. at 33-34.

Beyond their intrinsic effect of making capital punishment

impossible as a practical matter, the underlying principles of

the quota system proposed in the Racial Justice Act are open-

ended. If racial proportionality is, presumptively required in

imposing capital sentences, then why not impose the same

requirements in relation to sentences of imprisonment and other

non-capital sentences? if statistical disparities relating to

V 7n 1 4
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race are sufficient to invalidate sentences, then why not also

disparities relating to other classifications, such as gender and

ethnicity?

Indeed, in the Harris case in California, Harris also

asserted sex and age discrimination claims, arguing that he was a

white male in his maid-twenties at the time of the crime.

Moreover, the version of the "Racial Justice Act" proposal

originally voted out by the House Judiciary Committee in the

101st Congress would have authorized the invalidation of capital

sentences based on jthAo± as well as race. Under this

version, death sentences could have been overturned on the ground

that defendants of rrench descent were more or less likely to be

sentenced to death than defendants of Enqlish or Irish descent,

or on the basis of statistical disparities among any of hundreds

of other groups defined by national origin.

Hence, the "Racial Justice Act" proposal represents more

broadly an attack on the fundamental principle of individualized

justice, and movement towards a system of race-based "Justice" in

which penalties are presumptively to be meted out so as to

achieve preconceived numerical proportions among various

population groups. Compliance with the "Racial Justice Act"

would effectively require a death-by-the-numbers system of quota

justice that introduces race into capital charging and sentencing

decisions in a constitutionally impermissible manner.
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There is, however, a reasonable and legitimate alternative

to the .Racial Justice Act," which we have proposed to Congress

in title X of the President's violent crime bill, the "Equal

Justice Act." The Equal Justice Act includes explicit provisions

that the death penalty and all other penalties muit be

administered evenhandedly without regard to the race of the

defendant or the victim a prohibition of racial quotas and

statistical tests in the administration of the death penalty and

other penaltiesl protection for both crim victims and defendants

against racial bias in the tribunal through enquiry on voir dire

concerning such bias, change of venues and prohibition of appeals

-torAcial bias by defense lawyers and prosecutors and specific

jury instruction and certification requirements guarding against

racial bias in federal capital cases, it would also add new

death penalty authoritations for killings in violation of the

principal criminal provisions of the federal civil rights laws,

and would make the capital sentencing option consistently

available for racially motivated murders within federal

jurisdiction. Overall# the provisions of the Equal Justice Act

would provide effective protection against racial discrimination

wiiheut quota justice or the imposition of unjustified standards

that cannot realistically be net.

In sun, the Department of Justice strongly urges prompt

enactment of the President$# violent crime bill, H.R. 1400,
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including the President's federal death penalty proposal, which

is largely the same as the death penalty proposal passed by the

House of Representatives last year in H.R. 5269. Meaningful

death penalty legislation, however, must include sound standards

and procedures as well as adequate coverage of offenses, and any

enactment that included the quota system embodied in the "Racial

Justice Act" proposal would be illusory.

I would be pleased to answer any questions that the Members

may have.



Mr. SCHUMER. My first question relates to the last subject you
touched on, which is the drug kingpin death penalty. -

As you mentioned, last year the distinguished gentleman from
Florida, Mr. McCollum, offered an amendment that passed the
House, and it required twice the amount of drugs that you men-
tioned and the revenues that under -current law would warrant a
mandatory life sentence. I think it was 132 pounds of heroin, 660
pounds of cocaine, or $20 million in revenues--large, large, large
amounts of drugs, which is what it should be.

In addition, Mr. McCollum's amendment didn't include the death
penalty for lesser kingpins who merely attempt to kill.

Could you tell us why you didn't simply go with the McCollum
approach, in both the change in amount of drugs and the attempt.
ed murder by lesser kingpins.

Mr. BARR. It was our Judgment that the amounts that we're pro-
posing-the 66 pounds and the 830 pounds, for example-are more
realistic when we're dealing with the size of enterprise that's cur-
rently trafficking in narcotics, that it would cover the kinds of or-
ganizations that we are currently trying to dismantle, and which
pose the greatest threat. The higher the threshold, obviously, the
fewer the organizations we would be able to target with this penal-ty.

Mr. SCHUMER, It's not been any change in objective circum-
stances, has it?

Mr. BARR. Since last year?
Mr. SCHUMER. Yes. Because last year, I think you were support-

ive of the McCollum amendment.
Mr. BARR. This was our proposal last year, too.
Mr. SCHUMER. I see.
Mr. BARR. I think Congressman McCollum's amendment came

before our proposal and, therefore, was the vehicle because it was
acted upon in the committee, I believe it was the vehicle that was
voted on on the floor, but this was also our proposal last year-it
doesn't represent a change.

It was also our proposal last year to have the attempt, the second
prong of the kingpin death penalty, if you will. But, again, we were
slower on the draw than Congressman McCollum. That was not the
proposal in the committee and, therefore, that was not adopted on
the floor. But we did propose it last year and I testified on that pro-
vision.

We believe that the history of these organizations, particularly in
Latin America where they have been under pressure, and increas-
ingly here where we are having witnesses executed, the history of
these organizations has been that they turn against the criminal
justice system through force and intimidation and we believe we
should try to be ahead of the game here, so to speak, and put into
place punitive, strict measures to prevent any effort to compromise
the criminal justice system that we have to rely upon to deal with
this problem,

These people generate tremendous amounts of money; they are
very violent; they have access to weapons; and we believe this is
merited by the need to protect the integrity of our institutions, but
they were represented in the President's proposal last year.



Mr. SCHUMER. Let me go over to the recklessness provisions,
which, as I mentioned in my opening statement, we need some
pause to think.

The death penalty would apply, according to your bill, to any
capital homicide case whenever the defendant acted "with reckless-
ness manifesting extreme indiffere .e to human life."

Let me ask all the questions I aave, and then you can respond.
How would you define that standard? How many States have
adopted that standard for death penalty cases?

Would something more than the commission of a crime itself be
required?

Would the mere selling of, say, crack cocaine-something that
everyone knows can potentially kill someone from just one use-
meet that standard?

How about selling heroin or any other controlled substance In
such a quantity that it might be used for an overdose?

How about the sale or transfer of a firearm that is then used In a
murder, or the Intentional sale of blood known to be contaminated?

How about a prostitute who knows that he or she is HIV-positive
but continues to have sexual Intercourse without telling his/her
partner?

I am trying to get a feel for where the recklessness standard
would be.

And the only other comment that I would ask about is, given the
Tiaon case and the Enmund case, doesn't introducing this reckless-
ness standard make things constitutionally murkier, rather than
clearer?

I would think, given what the gentleman from Wisconsin has
said, and maybe one of my other colleagues, that we ought to adopt
procedures that are constitutionally quite clear.

Isn't bringing this recklessness standard in making it more diffl-
cult to adopt a constitutional standard? Because it seems to me
from reading the cases, that the law there is still within the consti-
tutional bounds of the 8th amendment and 13th amendment, and is
still in formation by the courts.

That's a lot of questions. My time has just expired but now you
can answer them all.

Mr. BARR. I hope you will let me give a discursive answer for the
record.

Mr. SCHUMER. Sure.
Mr. BARR. Starting with the last part of it, I think the constitu-

tionality of this proposal is clear-clearly supported by the Tison
case.

Let me back up and sort of review the bidding, I think, on the
history of state of mind and death penalty.

Prior to the Enmund case, which you mentioned, there was the
concept of of the felony murder rule. It was sufficient under that
old rule that an individual be involved in a felony where a killing
resulted. So it was enough in the old days, before Enmund, that
someone be the wheel man or somehow had participated in a
felony, to warrant imposition of the death penalty on that Individ-
ual.

So a lot of the older State laws do not require, or don't make it
clear, what state of mind this required. In fact, in our existing Fed-



eral laws, a lot of our Federal statutes right now don't say any-
thing about the state of the mind. For example, they say, train
wrecking where death results, or destruction of an aircraft where a
death results, or destruction of a Federal facility where death re-
sults-nothing about state of mind. I think that reflects the old
,felony murder rule concept.

The Enmund case came along and said, that's not a sufficiently
culpable state of mind to warrant the death penalty. In Enmund, I
believe it was the person driving a getaway car who did not know
that his accomplices had guns, and I think even before the crime
had suggested they not take guns or that no one get shot. And yet,
he was held accountable under the felony murder rules. The Su-
preme Court struck down that sentence.

Subsequently in Tison, however, it did say that the death penalty
did have to be necessarily limited to intentional killing, that the
issue was the culpability and the blameworthiness of the individual
state of mind, and that there was a certain state of mind short of
specific intent, but involving aggravated recklessness and total dis-
regard for human life that was the moral equivalent of intent.
That's what the Tiaon case is all about.

It basically says that there are certain kinds of states of mind,
which it defines as reckless Indifference, that are the moral equiva-
lence of knowingly and intentionally killing someone. So someone
who does something inherently dangerous and reckless like blow
up a vehicle or a building and then says, I didn't really mean to
kill the people in it, I was just trying to make a statement, I had
no specific Intent to kill an individual-that Is still a sufficiently
culpable state of mind where death results to warrant the imposi-
tion of the death penalty.

In our view, that's correct. And that there are many circum-
stances under Federal law and under existing State law where the
death penalty is appropriate, short of specific intent, but involving
that i~Ind of aggravated recklessness.

Mr. SCHUMER. Let me just ask you to address a couple of the spe-
cifics.

Mr. BARR. Sure.
Mr. SCHUMER. Would you believe the HIV-positive prostitute who

continues to have sexual intercourse without telling the partners
would be under your proposed statute?

Mr. BARR. I am going to answer that question but let me just
preface it by saying that the way this works is that it is a jury
question, whether or not the actions, the foreseeabllity, the state of
mind of the actor was that kind of reckless indifference that is the
moral equivalent of intentional action.

And once that threshold is met, and there has been a killing,
then in addition, the jury would have to find aggravating circum.
stances. So ,I just want to make clear we're still talking about sort
of the predicate offense-in addition to the predicate offense there
would still have to be a finding of aggravated factors to warrant
the death nalty.

In that kind of case, and again, here we're talking a State of.
fense, presumably, It would seem to me that a prostitute who knew
she had HIV, who knew the means of transmission and the risks



associated with it, would be found by a jury to have that kind of
reckless disregard.

Mr. SCHUMER. And selling of heroin or a controlled substance in
a quantity that would allow for an overdose?

I Just find these difficult questions.
Mr. BARR. They are difficult questions, but these are the kinds of

questions that really are based on the circumstances on an individ-
ual case in which, in our view, a jury should be able to consider the
evidence.

I think that a sale of unadulterated drugs, sort of normal dosage
sale as opposed to large quantities of drugs to particularly vulnera.
ble individuals, sale of adulterated drugs, I contrast thdse latter
circumstances. In the sale of drugs, you wouldn't have the foreseea-
bility and the recklessness that I think a Jury would require to find
the extreme reckless indifference that would be required to equate
this to an intentional action.

But a kidnaper who kidnaps an individual, takes reasonable good
care of the individual, the Individual dies unexpectedly I wouldn't
think that that would be a case of-the commission ot the felony
itself, kidnaping Itself does not per se mean that the action mani.
fested reckless Indifference.

On the other hand, if the kidnaper takes the little kid, puts him
in a coffin, buries him 6 feet under with a straw to breathe
through, that jury might very well find that that--

Mr. SCHUMER. But what about the kidnaper who puts somebody
in the car, speeds away, goes through a red light and kills a pedes-
trian who's crossing the street with the light?

Mr. BARR. People kill pedestrians all the time, and it is not treat.
ed as first degree murder because the recklessness associated with
that is not the kind of--

Mr. SCHUMER. So that would not qualify?
Mr. BARR. Right.
Mr. SCHUMER. Even though a killing had occurred?
Mr. BARR. I think that would be under the old felony murder

rule.
Mr. SCHUMER. Thank you.
Mr. Sensenbrenner.
Mr. SENSENBRENNER. Thank you very much, Mr. Chairman.
Given the predilection, not of the chairman, but of many of the

members of the committee, subject to capital punishment, I'm sur-
prised that there has not been a serious move in the Congress re-
lating to HIV-positive prostitutes to bring them under the con-
sumer product safety laws here rather than the Criminal Code.
That's not what I'm going to ask about.

As you know, one of the things that I participated in when the
crime bill was up in the last Congress was the Racial Justice Act.
And, unfortunately, the amendment that I offered to strike the
Racial Justice Act from the crime bill did not succeed on the House
floor.

There have been allegations in support of the Racial Justice Act
that the death penalty has been, or will be, applied in a discrimina
tory manner toward various ethnic groups-blacks, Native Ameri-
cans, Hispanics, other minority groups.



What evidence does the Justice Department have that that is not
the case?

Mr. BARR. Our assessment of the studies that have been done to
date-the GAO reviewed, I think, 28 studies that have been done to
date-identified a number of them as high quality studies; at least
10 of them were considered high quality studies.

Our assessment of those studies is that the majority of them tend
to show the absence of discrimination as a factor in death sen-
tences.

The flagship study that purported to demonstrate racial discrimi-
nation as a factor in the death penalty is the so-called Baldus
study-and that was subjected to the rigors of an adversary pro-
ceed ing. And Id invite members of this subcommittee to review the
district court opinion in the McCleskey case where the district
court tore the Baldus study to shreds and concluded it was unreli-
able and seriously flawed.

The Supreme Court did not adopt the Baldus study or agree with
the accuracy of the Baldus study in issuing its opinion, but as-
sumed, for purposes of argument, the Baldus study was reliable.
But in a footnote-I believe it's footnote 6-it took note of the dis-
trict court's analysis of that study.

I think that the idea of attempting through computer models to
isolate racial discrimination as a factor is one that is not only
fraught with difficulty, it's virtually impossible,

Mr. SENSENDRENNER. Doesn't the Supreme Court require that the
determination on whether the death penalty be imposed be done by
the jury that convicted the defendant to begin with?Mr. BARR. Yes.

Mr. SENSENDRENNER. Don't you think it would be malpractice on
the part of defense counsel when he was representing a member of
a minority group who was charged with a potentially capital of-
fense not to try to include at least one member, if not more mem-
bers, of that minority group on the jury, if they were in the jury
pool?

Mr. BARR. Congressman, you're referring to a number of the
safeguards that exist now to ensure that race is not a factor in the
prosecution, or conviction, or the sentencing of a capital offense, in-
cluding voir dire and the use of preemptory challenges, issues
about jury composition, arguments made by counsel. They are all
protections that exist now to ensure that race does not enter into

Mr. SENSENBRENNER. My point is that in most of these instances
where the death penalty was imposed upon a defendant who was a
member of a minority group the jury was comprised at least in
part of members of that minority group who agreed that the death
penalty was the-ppropriate sentence following a conviction. Would
you agree with that?

Mr. BARR. I don't have the statistics to be able to agree with
that. Anecdotally, I would think that's probably true.

Mr. SINSENBRENNER. Now there have been allegations that the
death penalty would place Native Americans more at risk because
more prosecutions for murder with Native American defendants
take place in Federal court because of the exclusive jurisdiction of
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the Federal courts over Indian reservations in the country and the
fact that in most instances there is no State court jurisdiction.

How do you respond to that argument?
Mr. BARR. I don't understand that argument. Is the argument

that convictions are more likely in Federal court than in State
courts on the same charge?

Mr. SENSENERENNER. Many States, including my own, do not
have the death penalty. And as a result, a Native American who is
charged with murder on an Indian reservation, if he or she were
prosecuted in a State court, would not be subjected to the potential
of'the death penalty because Wisconsin doesn't have it. However,
the prosecutions take place in the Federal court because that's
where the jurisdiction lies.

And If murder is made a capital offense, which it is in H.R. 1400,
the argument Is made that there is the greater potential that the
death penalty will be imposed following a conviction.

Mr. BARR. I think that if the Federal Government adopts the
death penalty for cases that arise under its jurisdiction and its re-
sponsibilities, and people who commit crimes with that zone are
going to be subject to that, if they are not also subject to State law
and there is no State law death penalty, then the chances of being
exposed to the death penalty do exist.

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman, my
time is up.

Mr. SCHUMER. Mr. Hughes.
Mr. HUGHES. Thank you, Mr. Chairman, and welcome, Mr. Barr.
If all these offenses were in place last year, how many prosecu-

tions do we have where the death penalty would be appropriate?
Mr. BARR. I don't think we have a way of measuring that or we

have not kept sufficient data to be able to estimate precisely how
many crimes would fall under these provisions.

Mr. HUGHES. I support the death penalty, I always have. The last
case I tried was a case where capital punishment was imposed. So
those are my credentials,

It seems to me that we should be developing cases based upon
data. We legislate based upon criteria.

I hear a lot of argument about not having the death penalty is
why we have so much crime in this country-and if we had the
death penalty in place, we'd have a serious deterrent.

Are you suggesting to me that we don't know how many cases
were prosecuted last year where the death penalty would apply to
give us some reading on perhaps what kind of deterrent it would
be at the Federal level-or is it just that we just think we ought to
supply that leadership for the States? Is that the reason for it?

Mr. BARR. Let's review some of the proposals that we have now.
Mr. HUGHES. No, no, let's stick with the death penalty.
Mr. BARR. That's what I'm talking about-death penalty propos-

als,
Mr. HUGHES. My question is, do you have any data? Do we have

any data on how many cases, this last year, where the death penal-
ty would have been appropriate?

Mr. BARR. No, I don't have that data because some of the catego.
ries, we don't keep sufficient data to be able to tell-I don't have
the data to tell you, for example, the third prong of the drug king-
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pin proposed death penalty would have covered a number of
people.

On the- other hand, the first prong, that is, the people who
engage in large-scale transactions, we estimate would have covered
six to eight people. So on some of these crimes, like espionage or
treason, we could tell you how many people would be subject.

Mr. HUGHES. How many last year?
Mr. BARR. I haven't totaled them up by category.
Mr. HUGHES. Do you have any train wrecks where the death pen-

alty would have been imposed? Mailing dangerous material? De-
struction of interstate property? Destruction of Federal property?

Mr. BARR. How about the murder of Judge Vance?
Mr. HUGHzS. That would have been one,
Mr. BARR. As I think I said in my opening statement the

number of death penalty cases in the Federal regime wouid be
small. But that doesn't mean we shouldn't have the deterrence and
the retribute of justice involved in the death penalty for serious of-
fenses. Espionage is a rare crime, very rare crime. Treason is a
rare crime.

Does that mean we shouldn't have penalties for them, or they
shouldn't be the ultimate penalty given how serious they are?

Assassinations of the President are very rare.
Mr. HUGHE S, But the argument I've heard is that it would act us

a significant deterrent.
And my question is, how many case were there last year in

which capital punishment was imposed?
Are you suggesting that If we had it on the books that that

would have been a deterrent?
Mr. BARR. For which crime?
My comments about deterrence, as I said, were apart from the

issue of the death penalty, all punishments. Otir whole criminal
justice system is based on the idea that penalties deter and the
more serious the penalty, the greater the deterrence.

Mr. HuGHES. I don't want to take up all my time with this.
Can you furnish for the record from whatever data you have for

last year the Instances in the various categories the death penalty
would have been relevant if we had the statute on the books that
incorporated all these particular offenses into a death penalty stat-
ute.

Mr. BARR. I'd be glad to do that.
Mr. HUGHES. All right.
Getting to intent, apparently you in your colloquy with the chair-

man--
Mr. BARR. Can I make a comment about that, though, Congress-

man?
We've just gone through a serious crisis in this country in the

Persian Gulf where we were at war with another country. During
that crisis, our enemy put out Into the field people who were
trained and directed to murder Americans.

Now if you were responsible for protecting American lives, and
ultimately doing justice if they had been successful in mass murder
of Americans, would you have wanted the death penalty on the
books?
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We went through that crisis without one. I think that was intol-
erable.

Mr. SCHUMER. The gentleman can have a little extra time.
Mr. HUGHES. Let me Just take you back to intent.
In your colloquy with the chairman, you indicated that clearly it

would be constitutional to impose the death penalty in nonhomi-
cide types of offenses where there's a reckless indifference to life.

I presume that the case law you rely upon is the Tison case?
Mr. BARR. I didn't say that. We were talking about homicide

cases in that discussion.
Mr. HUGHES. How about nonhomicidal? Any case law that sup-

ports imposing the death penalty on drug kingpins in nonhomicidal
cases?

Mr. BARR. Execution for treason has been upheld by the Su-
preme Court.

Mr. HUGHES. Let's deal with kingpins. Any case law?
Mr. BARR, No.
Mr. HUGHES. What are you relying upon to extend It to kingpins?
Mr. BARR. I testified before your subcommittee last Congress con-

cerning the constitutionality of imposing the death penalty on drug
kingpins in a nonhomicidal circumstance. And there I said-and
it's still the position of the Department-that the eighth amend-
ment proportionality rule requires that the severity of the punish.
ment be proportioned to first the gravity of the harm and; second,
the mora culpability of the defendant's state of mind.

Mr. HUGHES. But I asked you the case law. What's the case law?
What do you rely upon in case law to support the premise that we
can develop a capital offense in the case where there's no killing?

Mr. BARR. Case law, I think is the discussion of the Court in
Coker and in Tieon. In Coker, the Court made clear that there are
two ways of showing harm-the penalty has to be proportionate to
the harm cause. And in Coker, Justice White said there were two
kinds of harm-there's the private harm to the individual victim;
and that's what that case was about, that's what he focused on, ad-
mittedly in his opinion.

But he also referred to cases of grave public harm, and said, we
do not decide whether a homicide is required in cases of grave
public harm.

Since the very beginning of the Republic, the death penalty has
been authorized for crimes that would cause grave harm to the
welfare of the Nation, or pose a clear and present danger to the
lives of many individuals in the Nation.

Mr. HUGHES. Is there a killing in Coker?
Mr. BARR. There's no killing in Coker.
Mr. HUGHES. But there was in Tison?
Mr. BARR. There was in Tson.
Mr. HUGHES. I guess we Just read Tison a little differently. My

recollection, however, of Tison was that two of Tison's sons, along
with another accomplice, broke into prison and took their father
out. Their father had escaped once before and killed somebody. In
the Tison case itself there was a cold-blooded killing of a family in-
cluding two youngsters. The majority opinion actually read an
intent into that from the circumstances, that while they didn't pull
the trigger, they were present and were culpable, and intent was
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read into that from their reckless indifference, their knowledge
that the defendants could have-expected that Tison would have
killed once released from prison.

And on that basis, there was an equivalent intent to kill. That's
how I read Tison.

Mr. BARR. They didn't find there was intent.
Mr. HUGHES. No, they found it was an equivalent, however, from

the acts and circumstances of the case. Am I wrong in my interpre-
tation of Tison?

There was a killing.
Mr. BARR. To be precise, they said, we hold that the reckless dis-

regard for human life implicit and knowingly engaging in criminal
activities known to carry a grave risk of death represents a highly
culpable mental state.

Mr. HUGHES. I understand.
Mr. Chairman, I'm not going to prolong it. I Just think that the

Department of Justice is reading Tison and Coker a little more lib-
erally than I would be inclined to believe most individuals would.

Mr. BARR. As I said, since the beginning of the Nation, we have
had the death penalty for nonhomicidal cases-treason and espio-
nage. Those are given the death penalty because of the grave social
harm that they cause.

Now, in our view, the harm of large-scale drug trafficking, inter.
national drug trafficking, the massive amounts involved are caus-
ing grave public harm to the Nation. I don't think that this Nation
has faced a threat like this since the nuclear age.

I think you would agree that-.-
Mr. HUGHES. I would agree with that, but the problem is---
Mr. BARR. And second, If I can complete my thought-so I think

we have the public harm element that Justice White in Coker re-
ferred to and which has been reflected in the espionage and trea-
son context,

Moreover, I think that given the inherent dangerousness of-this
is criminal activity which involves knowingly, consciouttly, traffick-
ing in substances that are so destructive. And in our vw, that re-
flects the kind of depraved state of mind that is reqki'ed under
their eighth amendment proportionality rule.

Finally, we're not dealing with something that Just hurts people;
we are dealing with a substance that causes death. There is a clear
nexus between large-scale drug trafficking and death, not only in
overdoses, but in the violence associated with the drug trade; the
AIDS epidemic spread through the use of drugs; the AIDS babies.

So I would say those three factors-the large social injury to the
United States, unparalleled in our history; the highly depraved
state of mind Involved and these people who for money are en.
gaged in this traffic and; finally, the clear nexus with the death
and the destruction It causes. And foreseeability of that warrant
the death penalty and it would be upheld by the Supreme Court.

Mr. HUGH ES. That's your opinion, and I'm not so sure I agree
with It. I think it's a tremendous leap to go from a social harm
which unquestionably is there, and the high risk to our society, and
the widespread pain and suffering that spewed out throughout the
world-it's beyond question.
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But that's a long way from developing a nexus to somebody who
overdoses in a clinic where there are a lot of intervening factors.
And I know of no case law-unless you can bring it to my atten-
tion-that suggests that that's a sufficient nexus to impose capital
punishment. I mean, there are so many intervening factors.

I thank the chairman.
Mr. SCHUMER. Mr. Schiff.
Mr. SCHIFF. Thank you, Mr. Chairman.
Mr. Barr, I'm coming from a basically supportive point of view

on this package. But having said that, Id like to examine, for a few
minutes, some of the concerns that have been raised-one of which
is the number of cases that this might affect versus all the homi-
cides we have in this country.

I believe you testified that you don't have a number from let's
say, last calendar year, as to how many cases this would have ap-
plied to; is that right?

Mr. BARR. That's right.
Mr. SCHIFF. But you would acknowledge you're not expecting it

to be a high percentage of all the homicides that we have in this
country?

Mr. BARR. I would say it would be a very, very low percentage.
Mr. SCHIFF. Meaning that there's a lot more we have to do other

than consider this particular legislation?
Mr. BARR. As a Nation, yes, because most capital offenses are

committed within State jurisdiction, not Federal jurisdiction, and
that's a matter for the States to address.

Thirty-six States have adopted the death penalty to deal with
that, though.

Mr. SCHIFF. For example, you pointed out that we already have
certain drug kingpins-to use the term-serving mandatory life in
prison sentences, potential sentences.

How many mandatory life in prison convictions did we get last
year, if you know?

Mr. BARR. I can't give you the convictions but I believe that we
would have had six to eight people-if we had the death penalty
provision there, we would be seeking it from between six to eight
people.

Mr. SCHIFF. For an entire year?
Mr. BARR. Yes.
Mr. SCHIFF. Wouldn't that suggest in that area we need more

convictions, as much as we might need more in the way of a penal-
ty?

Mr. BARR. Yes, but the investigations necessary to unravel-
these are large-scale organizations, these continuing criminal en-
terprises-and the investigations necessary to unravel them, and
then to prosecute them in a rational sequence so that you are
marching toward the top of the chain and you can use people to
flip and provide evidence against the next up. These are long-term
investigations. They do require a lot of resources.

Some of these laws are relatively recent and I think you will see
an escalating number of these cases brought. Just to give you an
idea ofthat, as you know, the flagship of the Department's antinar-
cotics effort that focus on these criminal enterprises is the
OCEDTF program. And in the past 2 years, we have been as suc-
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cessful in arrests and convictions as we had been in the preceding
5-year period.

So we are seeing an accelerating pace of drug indictments and
drug prosecutions, and I think you will continue to see that pat-
tern.

We are reserving the death penalty here, however. This is not a
willy-nilly application of the death penalty. The standards here are
fairly strict. You're talking about the principal organizer, the
leader of the group, and you're also requiring either substantial
transactions or attempted murders to block the investigation, and
you're also requiring in a finding of one of several aggravating cir-
cumstances such as prior offenses, prior serious offenses, or use of
firearms, before the death penalty could be imposed.

Mr. SCHIFF. So of the six to eight convictions that you referred to
where we got a mandatory life prison sentence-which I congratu-
late the agency for-how many of those would this death penalty
proposal have applied to?

Mr. BARR. What I said was, we would have sought the death pen-
alty in between six and eight cases last year. I didn't say they we
had succeeded in convicting all those people" last year.

Mr. SCHIFF. All right, I'llask again.
How many convictions did you get where you got a mandatory

lifeprison sentence?
Mr. BARR. I don't have that figure off the top of my head.
Mr. SCHIFF. My point, and it's really not adverse, is the fact that

penalty alone goes so far if there aren't enough prosecutions and
convictions; there's a lack of deterrent there also; which I don't
think you're disagreeing with. I'm just trying to pull the two to-
gether.

Mr. BARR. Congressman, I think that's absolutely right. The
whole deterrent theory operates not only on the magnitude of the
penalty, but the certainty of being, or the chances of being caught
and convicted; which is one of the reasons that we had sought addi-
tional resources.

And as I said, the President sought a 15-percent increase for our
budget. A lot of that was going to our counternarcotics effort and
to the antiviolent crime effort, directed at career criminals who are
responsible for most of the violent crime in our country.

That's why we're very disappointed to see, in both the House and
Senate, the President's law enforcement budget slashed so drasti-
cally. This is not the time to be doing that.

Mr. SCHIFF. Let me just follow up in two other areas of concern
that have been expressed already, which I'd be grateful if you
would follow up on.

One deals with our Native American population-and the con-
cern there, of course, is the exclusive Federal jurisdiction which
exists in most, if not all, Indian reservations or pueblos.

Let me just ask, in all the specific examples you gave in this pro-
posal, is there a proposal here that murder in the first degree,
period, without any other circumstances, would, in fact, be subject
to the death penalty under this proposal?

Mr. BARR. I am told that section 1111 would authorize the death
penalty for murder, for example, on an Indian reservation, provid-
ed aggravating circumstances were found.
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Mr. SCHIFF. Thank you very much.
Mr. SCHUMER. Thank you.
Mr. Hoagland, you've been here from the beginning of the hear-

ing. Do you have any questions?
Mr-HOAGLAND. I have none, Mr. Chairman, thank you.
Mr. SCHUMER. Thank you.
I have a couple more and then maybe if Mr. Schiff has a couple

more he can go and then we will move on to the next panel.
One of our colleagues, Mr. Gekas, had a provision that would

allow Indians to opt out to deal with the anomalous situation-I
believe that Jim Sensenbrenner talked about it before-that the
State wouldn't have any death penalty at all, and Indians would,
because of the Federal legislation.

Would the administration be opposed to such an opted-out provi-
sion?

Mr. BARR. I'd like to review that provision and supply our re-
sponse in writing on that.

Mr. SCHUMER. OK.
[The information follows:]
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U.SA Deperment of Justdc

Office of Lgislative Affairs

Office die Ant" AUoNV Oeeral HIhl , DC 20

August 9, 1991

Honorable Charles N. Schumer
Chairman
Subcommittee on Crime and
Criminal Justice

Committee on the Judiciary
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

This is in response to additional questions posed by members
of the Subcommittee, in connection with the Hay 29 testimony of
Deputy Attorney General Barr concerning the death penalty
provisions of the President's violent crime bill (H.R. 1400).
The questions concerned (1) the number of oases in which the
death penalty could be sought or imposed following the enactment
of the President's proposal, and (2) whether murders in Indian
country should be specially exempted from the operation of a
federal death penalty.

I. Number of Death Penalty Cases

The President's violent crime bill would provide an
enforceable death penalty for 42 federal offenses. These
offenses were identified and described in Deputy Attorney General
Barr's submitted statement to the Subcommittee.

One death penalty authorization under the President's bill
is proposed 18 U.S.C. 3591(o), which covers all murders in the
course of felony violations of the federal drug laws. This
includes almost all murders in the course of drug trafficking
offenses or conspiracies. Recent Uniform Crime Reports figures
indicate that over 1,500 murders a year are identified by the
police as being the result of drug felonies. fan Federal Bureau
of Investigation, Crime in the United States 1989, at 7, 12-13
(estimated murder total of 21,500 for year; 7.4% of reported
murders result from drug felonies). Hence, there are over a
thousand and a half murders annually for which the death penalty
could potentially be considered under this one provision of the
President's proposal.

Additional information bearing on the number of potential
death penalty cases under the President's proposal appears in
recent correspondence with Senator Joe Biden, Chairman of the
Senate Judiciary Committee, On June 7, Senator Biden sent a



108

-2-

letter to the Department of Justice requesting information on the
number of cases in which sentences of life imprisonment had been
imposed for offenses in a specified list in the period 1987-90.
The list generally included offenses or which the death penalty
is currently authorized under federal' aw, and existing
provisions for which new death penalty authorizations have been
proposed. The purpose of the request was presumably to provide a
basis for estimating the number of cases in which the death
penalty might be imposed if it was available.

The Department of Justice sent a response to Senator Biden
on June 12 which provided the specific information requested
(formal "life imprisonment" sentences). It also provided
information on cases under these statutes in which sentences of
40 years or more were imposed, since judges frequently impose
very long terms of years (LUL., 999 years) which are practically
equivalent to life imprisonment in lieu of a formal life
imprisonment sentence.

The information sent to Senator Biden showed 181 sentences
of life imprisonment or its equivalent under these statutes in
the specified period. When 21 U.S.C. 848 -- the Continuing
Criminal Enterprise drug offense statute -- was added in, 63
additional cases were found with such sentences. SM Letter of
Assistant Attorney General W. Lee Rawls to Honorable Joseph R.
Biden, Jr. (June 12, 1991) (with enclosed tables).

Current prosecution figures, though substantial, are an
inadequate indication of the number of death sentences that would
likely be sought and imposed if the death penalty were generally
available to federal prosecutors. As indicated above, the
largest death penalty category under the President's bill is
drug-related killings, and there is no provision of comparable
scope under current law.

Moreover, even where comparable offenses do now exist, the
addition of a useable death penalty would increase the incidence
of federal prosecution. Federal prosecutors will initiate
prosecution and seek the death penalty in many cases in which
they currently would defer to state prosecution. For example,
federal prosecution will often be an attractive option to
complement state and local enforcement efforts and to spare
overburdened local district attorney's offices the increased
burden of carrying out a capital prosecution.

While the precise number of death penalty cases would depend
on a variety of factors, it is clear that the number would be
substantial. By way of comparison, the states collectively
impose roughly 250 to 300 death sentences a year. ISn Bureau of
Justice Statistics, Qoital Punishment 1989, at 10. This level
would be equaled in federal prosecution if each United States
Attorney sought and obtained an average of three death sentences
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a year. The large volume of capital cases that would be within
federal jurisdiction under the President's proposal, and the
greater flexibility that is generally available to federal
prosecutors in assigning resources to priority areas, suggest
that 'federal capital sentencing at this level would be possible.

II. Indian Country Cases

At the hearing before the Subcommittee, the question was
raised of whether Indian country murders should be specially
exempted from the operation of a federal death penalty. The
death penalty legislation passed by the House of Representatives
last year contained a provision of this type, which limited the
application of the death penalty under 18 U.S.c. 1111 to
reservations in which the tribal government affirmatively elected
to have it apply. The justification offered for such an
exemption is that it would avoid discrepancies between Indian
country cases and cases in the general population in states that
do not have a death penalty under their own laws.

However, most Indian country states -- like most states
generally -- de have the death penalty under state law. Hence,
special exemption for Indian country cases is more likely to
result in discrepancies. Its normal effect would be to create
death-penalty-free zones on Indian reservations, where the death
penalty would be available for comparable offenses committed
elsewhere in the state.

Discrepancies could result from the availability of the
federal death penalty only in the small minority of states that
do not authorize the death penalty under state law. In such
states, Indians on reservations would generally enjoy the
protection against violent crime afforded by the deterrent effect
of the death penalty, while persons elsewhere in the state
generally would not. However, we believe that potential Indian
victims should have the highest degree of protection against
lethal criminal violence, and that the death penalty should be
available to punish such crimes against Indian victims. To the
extent that a discrepancy results in relation to the general
population of the state, the state could eliminate the
discrepancy by enacting the death penalty for murders committed
in its general population, as most states have already done.

We would note further that "discrepancies" of this type are
a normal consequence of Congress's decision to give the federal
government jurisdiction to prosecute serious crimes in Indian
country. ig 18 U.S.C.%.1152-53. The definitions and authorized
penalties for federal offenses generally apply in such cases,
though they may be higher or lower than the penalties-authorized
for comparable offenses under state law. Unless Congress wishes

,,to reconsider the continuation of federal jurisdiction ovet-
Indian country cases, we see no basis for treating the death
penalty differently from other penalties in this regard.

I trust that the thoughts contained in this letter
adequately respond to the members' questions.

Sincerely,

W. Lee Rawls
Assistant Attorney General
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Mr. SCHUMER. As you know, racial justice goes before Mr. Ed-
wards' subcommittee, and that's why we didn't put it in. But I
have a comment on racial justice and would welcome your re-
sponse. Last year, consensus of the House was both for a death pen-
alty and for racial justice. I wouldn't be surprised if the same con-
sensus occurred again this year and given the long history of
racism in the country if some form of a racial justice act was en-
acted to just make certain that race doesn't enter into capital
cases.

It is my view that last year, racial justice killed the whole crime
bill, not anything else. I disagree with Senator Thurmond who said
if you had racial justice in any form he would not be for a crime
bill. The House insisted that it had to be in some form.

Would you be willing to work with members who wanted to work
out some compromises on racial justice so that we might not see a
rerun of last year, and to make sure that we truly have a crime
bill which has many provisions in that both you and we want
signed into law?

Mr. BARR. Certainly I'd be willing and anxious to work with the
committee.

Mr. SCHUMER. I do want a crime bill. All I'm saying is the posi-
tion of a no Racial Justice Act after it's passed in the House is
going to allow some of those who don't want a crime bill to box up
the whole works. My plea would be that we not fall in to that same
trap again.

Go ahead, I'm sorry.
Mr. BARR. I think the Racial Justice Act is a misnomer because I

don't think it has anything to do with racial justice and certainly
nothing to do with justice. But I know that this committee doesn t
have jurisdiction over it and I don't want to take up your time this
afternoon by getting into all the nitty-gritty of it.

We think that there are a lot of protections in existence already
to ensure that race is kept out of the criminal process and specifi-
cally the capital sentencing process.

We've also proposed some additional steps; indeed, the Supreme
Court notes in McCleskey that any defendant who wants the oppor-
tunity to show that race was a factor is free to introduce any evi-
dence he wants, including statistical evidence.

Mr. SCHUMER. That's not the thrut of my remarks.
Mr. BARR. We would obviously be willing to work with the com-

mittee to consider and to explore ways of ensuring that there is no
discrimination in the application of the death penalty. _

But, obviously, we would be opposed to a quota system or some
system that we believed--

Mr. SCHUMER. That's the wrong subcommittee also.
Mr. BARR. We think the Racial Justice Act is a quota system,

that death by the numbers that will insinuate race, and not keep
race out of the process but insinuate race and shift the focus of at-
tention from the justice in an individual case to statistical combat
over how to explain patterns in 1,000 cases, and so forth.

I don't want to get into all the details; I just want to say that
we'd like to work with you on measures, provided they don't nullify
the death penalty and provided they are in keeping with our basic
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system of justice, which is individual justice based on the circum-
stances of the individual case.

Mr. SCHUMER. Given how important the President, the Attorney
General and yourself seem to feel a crime bill is, given all of its
other provisions, and given the fact the President does feel the
death penalty is, as the Attorney General said, one of the three pil-
lars of the crime bill, allowing the bill to stumble over this particu-
lar issue sort of misplaces the values that the President seeks.

And all I would urge is that the position on last year's Racial
Justice Act, had to come out altogether or there was going to be no
crime bill. It would be a mistake for all of us who agree on most of
the things--

Mr. BARR. That's still our position, Mr. Chairman. The Racial
Justice Act as proposed is incompatible with the death penalty, it
would nullify the death penalty. I think the prosecutors in this
country-Federal State, and local-are agreed on that. There's no
doubt about it. We'd like the opportunity to show you that that is
true, that that's just not rhetoric. And I know that you will keep
an open mind on it and let us make our arguments to you atthe
appropriate time about that.

So the versions that we have seen to date are unacceptable and
they would make the death penalty unworkable. And we think
that they are indeed perverse Orwellian and the kind of regime
that they would establish; and we'd like the chance to demonstrate
that to you. -

At the same time, we have the Equal Justice Act, title 10 of our
proposal, where we propose measures that we think would assist in
ensuring that race is not a factor. We're willing, obviously, to work
with people of good will to see if there's something that will not
frustrate the death penalty and achieve all of our objectives.

But the Racial Justice Act as currently proposed is unacceptable.
Mr. SCHUMER. I've made my point and you've made yours.
The one final thing I'd say is, when I talk about prevention in

addition to punishment, it is not as a replacement for punishment,
nor is it gainsaying the importance of punishment. There's a pre-
ventive measure as well as a retribution measure, and just a state-
ment of society, which I think is important as well.

My constituents and I feel anguish when somebody commits
crimes, and for whatever reason, is out on the streets, not pun-
ished, or not punished sufficiently.

I think that for too long government has scoffed at that an-
guish-and it's real-and it lessens people's faith in government.
One of my goals is to make sure that happens less-I'm not going
to eliminate it altogether-but lessen it. But having said all that, it
seems to me that much of the work on punishment has been done
by previous Congresses, by this administration and by the previous
administration. We've increased sentences, we've built more jail
cells, and there's more to do.

But when the Attorney General says one of the three pillars of
the President's crime bill is the death penalty-and I think Mr.
Hughes brought out as you did-it's going to affect a small number
of cases. I think society's opprobium is appropriate for those who
commit treason, as well as for drug dealers. A man like "Mr.
Gascha" who is killing people should suffer the full wrath of so~i-
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ety's opprobium. I feel far more anger at him, in fact, than I do at -
a mule who, you know, is some guy on the street who commits
their murder.

But still it's a relatively small number. I think in my opening
statement I mentioned close to 2,500 cases out of the million people
in prison are affected by the death penalty provision, habeas
corpus, which affects even a smaller number of them; and the ex-
clusionary rule, which, again, affects a small number of cases-an
important number, but a small number.

We may have some disagreements within the confines of those
cases, but I don't think the vast majority of Congress objects to
those three concepts.

Where the objection is, or where the rub, the scraping, the chaf-
ing is, is when those become the pillars of a complete crime bill,
and so many other things. To me, eliminating assault weapons
would do more to make the streets safer than those three things-
if it had to be relative, and it's not, you can do both-but it chafes.

That is why I have taken to emphasizing prevention. And again,
not sociological prevention-as much as you know my record, I'm
for all that, but I don't wait a generation to see if sociological pre-
vention works; I mean immediate prevention, I mean things that
get at it right away.

That is where I think the administration is somewhat off base.
No motivational attribution-in terms of my way of looking at the
problem, that's where we differ. I am not gainsaying punishment,
but I am saying that there is so much work to be done in the pre-
ventive aspects; whereas the focus for the decade-and-a-half has
been on the punishment aspects. Maybe we ought to be changing,
not our beliefs, but our energies and emphasis a little bit.

That's my response to your initial comments.
Mr. Schiff, do you have any further questions?
Mr. SCHIFF. With your permission, I'd ask one.
Mr. SCHUMER. Please.
Mr. SCHIFF. Although after that colloquy I feel this is pretty

mundane-I want to go back to the particular proposals.
One area of concern in this particular proposal we're considering

today deals with expanding the potential Federal death penalty
into reckless behavior-and, of course, there's already been much
said.

I wonder if you could give one example of what would be the
kind of reckless conduct which ought to be subject to the death
penalty which is not now subject to the death penalty, so we have
some feel, on the subcommittee, for what the administration is
trying to get at.

Mr. BARR. A lot of terrorist actions, for example, would not,
strictly speaking, be intentional killings-blowing up facilities; the
defendant would say, I had no intent to kill that individual, specific
individual. That's a classic example of the kind of reckless state of
mind that we would want to cover in this.

Mr. SCHIFF. Would it go all the way to a high speed chase? In
other words, the defendant is being pursued, the police try to pull
the suspect over, the suspect won't pull over, the suspect drives at
a high rate of speed and someone is killed in an auto accident.
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Would that be the kind of reckless behavior that would potentially
bring the death penalty under this bill?

Mr. BARR. I wouldn't think so.
Mr. SCHiFF. Thank you, Mr. Chairman, I appreciate the extra

time.
Mr. SCHUMER. Thank you, Mr. Schiff.
Mr. Hoagland.
Mr. HOAGLAND. I have nothing.
Mr. SCHUMER. Thank you.
Thank you, Mr. Barr. As always, your testimony was informa-

tive. I'd like to say I think the committee appreciates-certainly I
do, and I think I could speak for the whole committee, even where
we have disagreements-your attempt to deal with the issues head-
on and forthrightly.

What I'd like to do in the whole crime area is deal with the sub-
stantive issues and move toward them. We'll have our days of rhet-
oric but it doesn't have to be all rhetoric, and you've helped that a
great deal. So, thank you.

Mr. BARR. Thank you, Mr. Chairman.
Mr. SCHUMER. Let us please call our second panel to the witness

table. Our second panel will consist of two witnesses. The first is
Ms. Diann Rust-Tierney, -director of the Capital Punishment
Project of the ACLU, the American Civil Liberties Union. Ms.
Rust-Tierney has been a legislative counsel with the ACLU since
1985 and has served on a variety of legal service positions.

Next to her is Mr. David Bruck, representing the Legal Defense
of the NAACP. Mr. Bruck is the chief attorney with the South
Carolina Office of Appellate Defense. He has broad practical expe-
rience in death penalty litigation and has written and spoken ex-
tensively on the subject.

I want to welcome both of you. Your written statements shall be
submitted for the record, without objection.

Ms. Rust-Tierney, if you would begin in whichever way you see
fit.

STATEMENT OF DIANN RUST-TIERNEY, DIRECTOR, CAPITAL
PUNISHMENT PROJECT, AMERICAN CIVIL LIBERTIES UNION

Ms. RUST-TIERNEY. Thank you, Mr. Chairman.
First of all, I'd like to extend the appreciation of the American

Civil Liberties Union for being asked to testify on this subject of
major importance to us.

Let me say at the outset, that the American Civil Liberties
Union opposes the death penalty under all circumstances as cruel
and unusual punishment.

Let me also reiterate our steadfast opposition to the expansion of
the Federal death penalty in the course of this Congress or any
Congress. We agree with Justice Marshall and former Justice Bren-
nan that the death penalty is inherently a denial of the basic hu-
manity of individuals, which is the fundamental principle underly-
ing our Constitution.

We believe, furthermore, that the death penalty should be reject-
ed because it serves no penal purpose better than any other pun-
ishments.
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GENERAL LEGAL ACTIVITIES

WITNESSES

WILLIAM P. BARR, DEPUTY ATTORNEY GENERAL
HARRY H. FLICKINGER, ASSISTANT ATTORNEY GENERAL FOR ADMINIS-

TRATION
MICHAEL J. ROPER, DEPUTY ASSISTANT ATTORNEY GENERAL/CONTROL-
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JOHN R. DUNNE, ASSISTANT ATTORNEY GENERAL. CIVIL RIGHTS DIVI-

SION
MILES FLINT, ENVIRONMENT AND NATURAL RESOURCES DIVISION

GENERAL LEGAL ACTIVITIES APPROPRIATION

Mr. EARLY [presiding]. The Committee will come to order. Con-
tinuing with our review of the Department of Justice, we will now
hear testimony concerning the General Legal Activities appropria-
tion. General Legal Activities requests $407,742,000 in fiscal year
1992, a net increase of $62,862,000 over fiscal year 1991 enacted
amounts. We will insert in the record at this point the fiscal year
1992 budget justifications for this amount.

[The information follows:]
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Office of the Solcitor General
Slbl-is WV eADs

(Ummr of Re quirmnts
(Dollars ini thousands)

Adiustmenta to bae:
Perm.
EL-

1991 as repeated ................................................................................................ 49
Redcxtion *0 workyear du to asorplo iO 1991 pey raise .....................................................

1991 app ro i t on antic te d ................................................................................... 49
Ninidmto. increases:

One Additionl Copneble Day ..................................................................................
1991 Pay A a lizatl o ....................................................................................... ...
1992 Pay Raise ............................................................................................... ...
Within-grade Increaeses ....................................................................................... ...
Execu ive Levet/SES Pay Irrease .................... ...
Ne alth ei fI sit$ .............................................................. ............................... ...
Federal Employees tirer~t System .......................................................................... ...
Post*g ...................................................................................................... ...
GPO Dee rtaent Printing ............................................................................ ... ...
Security investigations ...................................................................................... ...
Secirlty einvestigations ........................................................... ......................... ...
GeerrL Services Adeinistration lent ..................... ...
General Pricing Level Adjutmtets ......................

Decreases:
Fin e cial Operatiore Services ................................................................................

1992 se ........................................................................................................ 4 9

1990 1990 1991 Appoprit1o1i
As Enacted Actul Ai'tic|pl K 1992 lose 199"2 Estite . Increase/vnretae

Por. Pere. Peru. Peru. Peru. Peru.
E914 n Aat b L a A-'x .UU Ayt egg., If ~A-i L If Axst L Wif AmtLEstimatts by pr

Caduct of S4prme Court
proceedings ard review

of appellate matters .................... 49 54 !,650 49 50 S5,50 49 52 S4.889 49 52 $5,175

Other Workyears
Overtfoo ..................................

Total chuFIt*
worky rs .................................

-1
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Office of the Solfcitor General
Justification of Proorm and Perfqreance
jgjgries end eWenses: 15I0128-0-1752

Fedlerat Awellate Activity - 2OSG01

Lot Singe Goals To be as effective as possible in the conduct of all aspects of Government litigation in the appellate courts "rd the U.S. Supreme Court.

major Otjectives:

To adecqately represent the interests of the U.S. Goverrmet in cases before the Supreme Court.

To review apqpelLats case to determine their suitotility for appeal to the U.S. Supreme Court or to a lower Federal appellate court.

To met iLL filing dates of csas before the U.S. Supreme Court.

sot Program Descriotion: The major function of the Solicitor General's Office Is to supervise the handling of Goverrment ltigetion in the Supreme Court of
the United States.

The Office of the Solicitor General is the Government's forest legal office. The origilr Statutory Authorization Act of June 22, 1870, states: "There shall
be in the Department of Justice an officer learned In the law, to assist the Attorney Generat in the performrice of his cutlets to be called the Solicitor General."
As stated in 28 CfA 0.20, the general functions of the Office ore as follows: (1) conducting or assigning ard supervising ill Suprem Court cases, Including
appeals, petitions for ard In opposition to certiorari, briefs end arguments; (2) determining tether, a to what extent, apasls will be taken by the Goverraot
to sli appellate courts includingg petitions for rehearing obrc and petitions to such courts for the Issuance of extraordinary writs); () determining whether a
brief a u lit be filed by the Goverrment, or whether the Government sill intervene, In any appellate court; (4) assisting the Attorney General, the Deputy
Attorney General and the Associate Attorney General In the development of brood Department program policy.

Accolishments aid forklrqO. Recent acopishments ard workload of the Office of the Solicitor General are presented as follows:

Supreme Court Matters: 1992 1992
M9 MrI

Pendiig, begining of term ............................................. 425 438 457
Received ............................................................... 2.142 2,158 2,163
Terminated ............................................................. 2 129 2,13? 2,158
Pending, end of term ................................................... 438 457 W

Other Actfvftfes:

Appellate determination ............................................... 1,537 1.539 1,543
Certiorari determinationsi/ ............................................ 740 748 750
Miscellaneous recomnridtionel/ ........................................ 379 381 382
Oral Arg e ts ......................................................... 83 75 76

I/ Includes certiorari athorisations, no criorar decisions, direct appeal outhorlztions and no direct appeal decisions.

Z/ MisceLlaneous decision Include the following: jmcu participation, msrdesmt, rehearing, settlement, beils, stays, etc.
arguments in the Suprem Court, conferences, correspondence, etc.

lA

4a2
2,165
2,161
466

1,545
750
383
76

4. 62

Z,165
... 2,161

.. 466

00

1,545750
383
76

This figure does not include oral
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Extlnation: Cases decided during the 1989 Term of the Supreee Court in which the Solicitor General filed a brief include those in which the Court held that: (I) neither
the First Amenmient nor a coeson-law evidentiary priviLege bars the enforcement of a subpoena Issued to a university by the Equal Employment Opportunity Comission in
an i investigation of alleged employment discrimination (yJverslty of Pennisytvanl v. LLs); (2) a federal district court abused Its discretion In imposing contempt
fines on Individueal members of the Yonkers City Coecit for refusing to vote for a remedial measure conteeplated by a consent decree without first imposing fines on the
City atone (Spojt v. United State); 1(3) the statute assessing a percentage fee from the Iran - United States Claims Tribural does not violate the Just Compensation
clause of hue Process Cluse of the Fifth Ameodment (Uited States v. $Perry Corp.); (4,) an agreement by a group of lawyers to cease accepting appointments to represent
indigent criminaL defendants until the local goveerment increases their compensatlon Is a per se violation of the Federal Trade Commission Act erd is not protected by
the first Amendment (FTC v. Superior Court Trial Lowvers Assn); and (5) the Fourth Amedment does not apply to the search rnd seizure of property Located in a foreign
country ad owed by a non-resident aLien (I.Jted States v. ferdugo-Urluideo); (6) the question whether the law directing Fede-at district courts to impose monetary
assesnmentf. against convicted defendants was posed in violation of the Origination Clause of the Constitution does not present a nonjusticibLe political question, but,
on the merits, that law does not violate the Origination Clause (United St t v. Nvnz-Ftorts); (7) the Equal Access Act prohibits content-based discrimination against
student speech in a high schoWl's student club progrm, and that Act is consistent with the Establishment CLause of the First Amendment (Board of Edcation of iestside
Community Schools v. erg ); (8) a state moy, consistently with the Due Process Cilae of the Fourteenth Amendient, require clear and conicing evidence that en
incompetent person would want tife-sustaining procedures withdrawn before it approves the termination of such procedures (Cruzm v. Dritor of MilSssQrL l rtmert;Lf
Health); (9) a state statute requiring notification of the parents of a minor who seeks an abortion (subject to medical bypass In appropriete circumstances) ad a 48-
hour delay, does not violate the Due Process CLause rf the Fourteenth Amendeent (fodg v. Miirnsot); end (9) the Office of PersorneL Managemet my not b equitably
stopped from terminating a civil service disability retirement ansuity as required by law (O.M v. Rih )

Cases to be decided during the 1990 Term of the Supreme Court Include those in which the Solicitor General has filed a brief arguing that: (1) in a prosecution for
violation of the criminal tax laws, the element of wilifuLness say be negated by a good fait'i misunderstanding of the low only If that lsunderstarding Is objectively
reasonable (ft~k v. United State,); (2) a school district that hss achieved unitary status is entitled to be released from a desegregation decree (Board of tdication
of Oktlahoma City Public Schools v. Doj): (3) the validity of an enpLoyer's fetal protection policy that excludes fertile women from certain jobs must be analyzed under
the bone fide occupational qualification exception in Title Vii of the Civil Bights Act of 1964, and an employer bears a rigorous burden in deferidirg such a policy (Unit
Autneibit Workers v. Johnson Controls. Inc.; (4) the defendant in a Federal criminal prosecution forfeits his right to have a judge preside over jury selection if he
does not object to assigrasent of that role to the megistrate (ULited States v. frace); and S) regulations issued by the Secretary of health arid umn Services under
Title X of the Public wealth Service Act that prohibit grant recipients from furnishing abortion-counseling or a)ortion-referral services within their Title X programs
are consistent with the Act and do not violate the first Amendment rights of grantees or pregnant women or the right, recojnized by the Court under the Fifth Ametdment,
of a pregnant women to termite her pregnancy (Ri.o v. SutLiv.a; Stole of New Torh v. Suiva).
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Decieon Unit Furdir Level eoJIrements
(Dollars in Thousands)

Organizetion Office a
t

the Solicitor Generat

EJDGET AUTIiIITY
OUTtAYS

Appropriated Positione

Workyeers:
FuL-Time Permaenrt
Other

Swbtotal
Overttme/iolidoy

Total

Decision Unit 201G01 Federal Aonelatl Activity

1992 1992
Sloe leveL 

Iequeot Level1969 1990 1991

ProgrjM Chanoge: The request of %96.000.00 is for the fifty percent portion of the pay raise absorbed In 1991 nd will enable this office to fu-,d 2 full-tise eqiivsient
workyears. This will allow the office to effectively carry out Its appellate program. The Office of the Solicitor General budget consists llmoet entirely of
uncontrollable Item, printing coot., end pereornel costs. Abeorption of this pay rise again in 1992 would require the office to decrease its program. by 2 full-
time eqivalent aoorkyeers, which will undefrerte the effectiveness of the office's mission.

In 1991, we will have to reduce cur futl-tim esuivaLent workyers by 2 in order to fud the 1991 py rise elborption. This mitt be accomlishtedby Increasingour lapses
between deperturee aderrivels. Since the Courtdoesnot reedity grant extensloneof time to fiLe coses, our attorneys will be requrod to Increeae their work schedules
to meet the strngent Court declines. If It Is restored in 1992, we would be able to fill our posltiona more quickly nd our attorneys will not be required to increase
their work schedJies to met the Court's deadlines. We have already resuced our stiff to the "bore bones- level.

The rest of 139,000.00 provides f'arding for 16 attorneys currentLy on-board to convert to the AD pay system. This increase Is based on the medien difference (12,420)
In satry between the GS end AD pay system for attorneys of comparable length of service. This Is the first year requirement for a proposed 2-yea' conversion to the
AD pay system. because this Is a relatively minor request, we did not Include costs for related benefts. The request for 1993 will Include the rmeinirn differences
between the pey system, related benefits, and the increase rnoeded for the lifting of the pay cap in Jaruary 1991.

The requested program Increase of $3,000.00 is necessary to sport the DeFortment's iplemntation of the Administretions 94ngegnt Priorities for the 1992 liUlat
es outlined in 01B memorwea (M-90-O ) deted July 16, 1990 to all Executive Depertments and Agencies. The fundir will be ued to specifically address tpgredee in
financial meneament system consistent with the Adinistretive long-standing; goals for consoifdetid g, tl:greding and moderniting a single Integrated financial mwgmt
system within each agency, with full Implemntation of the Core financial Requirements, the Standard Ledger and capable of producirV muditabLe financial statements.

A4

Care Cum. change Cum.

S.,181 $4,550 $4,889 286 1 5,175 1138 15,313
4,117 4,232 4,340 711 5.0sl 120 5,171

49 49 49 ... 49 ... 49

41 44 46 ... 46 2 48
8 6 6 ... 6 ... 6

4- S- 52 ... 52 2 S4
2 2 2 ... 2 ... 2

51 52 54 ... 54 2 56

199 1M9

loes Level Request Level



Schedule of Cost Irouts
(0olers in thousa ds)

Orwantztion Office of the Solicitor general

Itaxest Level
!I -a Amount

Positions by Type
Attormey
Paoy raise absorption

Sibtotat

Other Services
Subtotal

Total

Decision Unit 205001 federal A.lelate Activity

... ... S 39

2 135

2. 3-

The 1912 sLteicon incl des program ircreases of 396,000 for the'fifty percent portion of the pay raise sheorbed in 1991--these resources sit( fail 2 fuLl-time eQjivslenit
workers; "d 339,000 for convrting 16 attorneys currently on board to th AD pay system, bihich wilt furd salaries of attorneys. The re~qest of $,000 for Logrades
to the finwIcial Kaegement Syutem will increase other services areas.
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Office of the Solcitor Gensrt
SL ansd e~peross

mrv of Oeclion unit esarces b Oblect Cleat
(Dollars in thoAands)
1990 Actusk lm9" Isl~e 19 stimett

aokasAon oktrsAon olaiAon
Oiect Cieep

Prworowt Coperw tio ...............................
Ptrc nnt bervefits.. .........................
refits to fori- persawel ...................

Travel. and transportation of person .............
Trw* ortatitn of things .............................
GS i ent ..............................................
CaMM.fcatiOnS, tflities and MiscelianeOa chere..
Printing and repro c tion ............................
Other s rvices .......................................
Supplies and aeterfaLs ...............................

lieent...................................

Total Obtt gatiwor ..................................

50 S2,556
465

210
28

265
541
174
3?
28

32 12,716
5432

10
33

452
292
57'
204
38
25

54 13,018 2
559 ...

34 ...
QK ...
300 ..
606 ...
2m2
40 ...
26 ...

50 4,550 52 4,889 54 5,313

11
12
I3
21
22
23.1
23.3
24
25
26
31

acmr At

16

32

34
28
2
I
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Office of the $oLicitor Gen'eral

Salaries and cies1sol

fjn@aniaL *,Lyia i$ • Prolrm Charwkes

(Oollars in thousag ls

federal AoIIste Activity

[too Pos. .Aunt

AD p y I ease ...................................................................................................................... S 39

Absorption of prior year p y raie .................................................................................................

Total orkyter$ and perSOriet
comper m t io ..................................................................................................................... 2 112

Per samv L b eef i ts ................................................................................................................... ... 2

Other service ....................................................................................................................... ... 3

Total prog' wo'kyears wr obligations
char re quested, 1992 ....................................................................................................... 2 113
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Office of te Solicitor General

Sa;Isre ard emmy' n

petaiL of PerlTeflt Posltiom by Catewo!e

Fiscal Years 199 - 1

AS

F 90 1991 1992

Category A£tf "ited Totel Total

Attorneys. (905) ......................................................................................... 23 23 23

Paralegal Specialists (90) ..................................................................... . 6 6 6

Other Legal " irdred (900-996) ........................................................................ 4

Gen. At:wfn., Clerical " 01ffce Svc. (0-399) .......................................................... 16 16 16

Totll .................................................. .............................................. 49 J 9 49

wash i viton ............................................................................................... 49 I 9 49



Tax Division
salaries and expenses. General Legal Activities

Crosswalk of 1991 Changes
(Dollars in thousands)

Activity/Proeram

Federal appellate activity
Criminal tax prosecution
Civil tax litigation
Management and administration

Total

1991 President's
Budget Reouest

ERL. WI Amount

98 93 $6,522
120 117 8,422
339 330 29,300
a2 10U fl

Approved
Reorooramminos

~W &mount

652 643 50,487 ... ...

1991 Program
Suppmementals

Requested

•. $62
12 ;~6 746

... ... 246

1991
Appropriation
Anticipated

Pos. WY Amount

98
132
339

95U

93
123
330
121

$6,584
9,168

29,546
6.275

12 6 1,086 664 649 51,573

Suoolementals Recuasted: A 1991 supplemental request for 12 positions, 6 full-time equivalent vorkyears and $676,000
in budget authority is necessary to address financial institutions fraud litigation.

In addition, $410,000 in supplemental funding is required to cover the costs associated with a decision by the Judicial Conference
to raise by over 50 percent the fees paid by the Federal Government for transcription services in 1991.
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Zex Division
Salaries and expenses, General Loal Activities

SuMary of Requremente
c Dollars in thousands)

Adluateente to baaer
1991 a* requested ........ ....................
1991 Program supplemental requested ... .........

1991 appropriation anticipated ............
Mandatory increaaea:

One additional compeneable day ..........
Annualitation of 1991 pay raise. ..........
1992 pay ralae ....... .
Within-grade increases ..............
Annualitation of 1991 program supplemental .
Executive level/SZS pay increase .........
Health beneflte ... ..................
Federal mployesa Xetirement Sytem (FS) ....
Federal Insurance Corporation Act IFICA) .....
Tcavelt Mileage .................
Postage. ......... .......................
Government Printing Office and Departent printing
Employee date and payroll service .. ...........
Security investigation ..... ...............
Security reinvestigations ..... ..............
GSA rent . . . . . . . . . . . . . . . . . . . . .
GSA recurring reimbursable services ............
General pricing level adjustment .
Total, mandatory increases ...

Decreaaei
Uremployment -ompenaction ..... ..............
Financial operations service ...........
eon-recurring decreasea - 1991 supplemental ....

Total, decreaaes .............. . .
1992 base ......... ........................

atimatem by Prouram

General tax Matteras
Federal appellate activity
Criminal tax prosecution
Civil tax litigation
Management and administration

Total
Peiabureable workycara
Total

other worhyeara.
Overt ime
Total compensable
workyeara

1990 1991 Appropriation
me Enacted 1990 ActuaL. Anticl adiu

Per. Perm. Perm.
222 L If Amount E22, I Aeoulnt I2a. WI Aount

1992 Done
Perm.
E2,. WI Amit,

1992 Wstiffat1._
Fee".~n

96 92 56,193 9 92 $6,193 98 93 $6,584 96 9) $7,000 103 96 57.384
120 117 7.792 120 117 7,792 132 123 9,168 132 129 10,044 10 130 11,218
339 317 22,733 339 317 22,733 339 330 29,546 339 330 31.344 355 330 32,577
._" 1.1 ".1.,LM _" W21 .5.12. .- M 21 _.6, J - 1J 6.69o -" 1U .L,0
6S6 629 42,244 656 629 4 244 664 649 51,573 664 655 SS,078 703 675 59,283

641 641 661' 667 687

-A
646646 666 672

IncrIaIIlpe relI@
Perm.
EMU NJ Amoiun

5Is18

16

39

692

3
9

20

$384
1,174
1,233
1,414
4,205

20

B-2

Perm

6S2

664

Work-
Year

643
-i
649

6

.

..

S50,487

51,573

15
232

1,003
300
500
149
142

76
30
9

31
4
7
6

156
334
340
217

3,694

-1
-24

55.078



TAx Division
Justification of Pr g rs and Perf-ogrMal

Salaries and Exenses. General Leoal Activities: 15-0128-0-1-752
Federal Appellate Activity - 2 Tax 01

Long Range i: To enforce uniformly and equitably the tax laws in appeals taken to the Federal and State appellate courts.

Kajor Obiectives:

To maintain the high caliber of the Government's written and oral advocacy in tax cases on appeal and to prepare briefs and
petitions required by the Solicitor General for submission to the Supreme Court.

To recommend appeal, in appropriate circumstances, of adverse Tax Court, Claims Court, District Court, and State court decisions.

To persuade the courts to adopt fair and consistent interpretations of complex new tax statutes, including provisions of the Tax
Reform Act of 1986 and the 1988 Taxpayer Bill of Rights, in all cases litigated in the appellate courts.

To furnish legal advice and other litigation support to the IRS, the U.S. Attorneys' Offices, and other sections of the Tax
Division.

pass fr9gr" Cescriptions Federal Appellate attorneys litigate all Federal civil tax cases appealed to the United States courts
of appeals and State appellate courts. Tax Division appellate attorneys also prepare drafts of all tax pleadings and briefs tiled
by the Solicitor General in the Supreme Court and make recommendations to the Solicitor General regarding the advisability of
filing (1) appeals in tax cases lost by the Government in the district Courts, the Claims Court, the Tax Court, and State
courts; and (2) petitinns for certiorari in tax cases lost by the Government in the appellate courts. In addition, the Division's
Federal Appellate attorneys handle the appeal of Freedom of Information Act and Privacy Act cases, civil tort suits which involve
IRS officials, and cases involving inter-governmental immunity. They are also called upon to prepare briefs for the United States
as amicu gjK@j in private lawsuits, in which issues affecting the interests of the IRS are presented, or in whic the courts
otherwise invite the Government's views on tax-related questions, including private ERISA litigation and State and local tax
litigation in which Federal Constitutional issues are presented.
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Accomp~ih to and workloadt The accomplishments of the Fcderal Appellate Activity program are summarized in the following
table:

1992
Base Request

e 1989 1990 1 Change Level CLeel

1. Appellate Caseload:

a. Pending, Start of Year ........... 963 924 944 22 966 ... 966
b. Received ......................... 701 693 742 52 794 794
c. Closed ........................... 740 673 720 50 770 39 809
d. Percent Government Wins .......... 90% 90% 90% ... 90% ... 90%

2. Work Products:

a. Main Briefs ...................... 595 620 635 40 675 .. 675
b. Reply Briefs ..................... 115 130 140 10 150 ,. 150
c. Briefs in Opposition ............. 15 10 10 .. 10 .. 10
d. Oral Arguments ................... 320 345 395 5 400 .. 400
e. Memoranda ...................... .. 540 580 600 ... 600 ... 600
f. Dispositive/Motions ............ .... 150 160 165 ... 165 ... 165

This data is derived from the Tax Division's automated monthly report of case receipts, closings, and related statistics. 1989
statistics reflect actual end of year caseload. 1990 caseload estimates are projections based upon eleven months of data on
actual case receipts and closings. 1991 and 1992 projections are based upon data received from the IRS' automated case tracking
system, as well as internal statistics regarding the Division's Ivil trial docket.

Significant Case"

While caseload statistics are helpful in appraising the productivity of our Federal Appellate attorneys, and of Tax Division
attorneys in general, case examples provide a better understanding of the nature and revenue impact of the litigation conducted by
the Tax Division. The following examples demonstrate the critical role played by Federal Appellate attorneys in protecting the
public fisc.

The cases handled by the Division's Federal Appellate Section are marked by their extraordinary complexity and administrative
importance. For example, in Vnit* States v. Goodyear Tire & Rubber Co., the Supreme Court granted certiorari to review a
decision in favor of the taxpayer, and, in an unanimous opinion, ruled in favor of the Governnent. The Court held that the term
"accumulated profits," as used in the Internal Revenue Code's definition of the foreign tax credit, should be defined by reference
to the tax laws of the United States rather than by reference to the tax laws of a foreign country, as the Court of Appeals for
the Federal Circuit had held. The Appellate Section's victory in oodyea saved the Trea'ury approximately $I billion.
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Similarly, in Colonial American Life Insurance v. Commissioner, Appellate Section attorneys convinced the Supreme Court that
"ceding commissions" payable on reinsurance transactions are not deductible in full at the outset of the transaction, but must be
amortized over the life of the reinsurance agreement. This decision rendered non-deductible the ceding commissions payable on
some $400 billion in life insurance that is reinsured annually in this country, thereby providing the Federal Treasury tens, and
possibly hundreds of millions of dollars of additional revenue.

Tax litigation touches virtually every facet of our nation's economy -- from cases involving the tax treatment of bonds used in a
leveraged buyout to cases involving the priority of the Government's tax claim in bankruptcy when the same corporation fails under
the weight of excessive debt. The Appellate Section has begun to experience the fall-out from the sudden collapse of the
corporate takeover frenzy that dazzled Wall Street in the 1980s. For example, in securities a4 change Comission (MC) v.
z-ein , the Second Circuit ruled that the IRS had a valid lien against the assets in a receivership established by insider-trader
Dennis Levine after his illegal activities were discovered. Levine, as part of the arrangement reached with the SEC, agreed to
repatriate approximately $11.5 million then held in Bermuda to a receivership to pay "any and all claims" against his. Rejecting
competing claims by the SEC to these funds, the Second Circuit held that the lien perfected by the Internal Revenue Service
attached to the repatriated funds prior to the time that the receivership was established and that the Setvice's lien took
priority over the claims of the SEC. The Levin case followed the Appellate Section's victories in over a dozen cases involving
the deductibility of losses relating to commodity futures straddles placed on various Chicago and London exchanges. The Appellate
Section's efforts in these straddle cases saved the Federal Treasury approximately $8 billion.

Like the other components of the Tax Division, the Appellate Section has witnessed a marked increase in bankruptcy cases. For
example, in R3o Pair Enterprises, lno. v. United stats, the Supreme Court reversed the Sixth Circuit and allowed the Government
to recover post-petition interest on a pre-petiticn claim that was secured by a tax lien on property, the value of which exceeded
the amount of the claim. The decision in Ron Pal will mean increased recoveries in many of the more than 19,000 bankruptcies now
handled annually by the Tax Division. In its 1989-1990 term, the Supreme Court decided in the Government's favor one other
important bankruptcy case handled by the Appellate Section, Dea v. UnLited tase, which involved attempts by bankrupt employers
to recover from the Federal Treasury amounts that had been paid to meet withholding tax liabilities. This case is exceptionally
important because it will staunch the loss of hundreds of millions in withheld taxes incurred when the employer withholding agent
goes into bankruptcy.

Sometimes the revenue impact of a case handled by our Federal Appellate attorneys is not immediately apparent. Such a case was
Tru v. Unitd Sates, in which the issue was whether the taxpayer was entitled to deduct, as ordinary and necessary business
expenses, civil penalties imposed for the unlawful discharge of oil in violation of the Federal Pollution Control Act Amendments
of 1972. Reversing the District Court's decision, the Tenth Circuit ruled that deduction of the environmental penalties was
barred by a provision of the Internal Revenue Code that precludes a deduction "for fines or similar penalties paid to a government
for the violation of any law." Although the case directly involved only a $1,200 penalty, the Appellate Section's victory in True
and in a similar case, Colt Industries, Ino. v. Unit*4 states, will allow the Internal Revenue Service to fend off hundreds of
millions of dollars in taxpayer claims. (For example, the Government is currently seeking over $700 million in fines from Exxon
for the environmental damage caused by the Exxon-Valdez oil spill). These cases illustrate that the litigation conducted by the
Tax Division represents the tip of an enormous iceberg -- a single case or series of cases may establish judicial precedents that
affect thousands of taxpayers.



Organization Tax Divxson

Deccion Unit Funding Level Rezjirements

(Dollars in thousands)

Decision Unit 2TaxOl Federal Apoellate Activity

Resource Requirements

BUDGET AUTHORITY

OUTLAYS

Appropriated Positions

Wcrkyears:

Full-time Permanent

Othe-

SuL ,tal
Overt ne/Holiday

Total

991109 1990 I

$5,499 $6,193
5,417 6,131

95 98

84 91

85 92

h ___ 902

Base Level i Request Level
Change Cum. Change Cm.

S6,584 $416 $7,000 $384 57,384
6,518 412 6,930 306 7.235

98 . 98 5 103

9' ... I .. 0
92 . . 9; 3 95,

93 3 96 1

93 . . 93 3 96

Pro<rarm Change_: For 1992, the Tax Dlivision requests 5 positions. 3 full-time eTjivalent workyears, and $301,000 in new budget .uthcrity for its Appellate
litigation program. The enhancements will enable the Dlivision to hire 4 attorneys and I support staffer to deal with a growing number of appeals involvin?
over $1,000.000 each.

In addition, a total amount of 563,000 is required to enable the Dlivision to allocate more travel funds for xmar cases where litigaticn teams are assgned
to handle the multiple issues involved in the appeal that were deferred due to the absorption of the 1991 pay raise.



JOR CASE INITIATIVE

A. Tte Present end the Future. Current statistics ReardinA LarQe-Dollar Cases

The Tax Division's Appellate Section defends the United States in all Federal tax cases appealed to Federal and State appellate
courts. Under the supervision of the Solicitor General, the Appellate Section also prepares drafts of Supreme Court petitions for
certiorari, briefs in opposition to the grant of certiorari, and briefs on the merits.

The workload of the Appellate Section is dependent not only on the number of appeals taken but also on the complexity of cases.
With complexity often comes enormous revenue implications. For example, in FY 1989, the Appellate Section handled about a doses
cases presenting six issues that the Internal Revenue Service has estimated will determine the outoome in cases involving over
$15.6 billion in revenues for the tax system as a whole. These cases -present such questions as whether banks say be entitled to a
foreign tax credit for fees paid on Brazilian loans; whether oil companies are required to pay taxes on benefits received when
their operations in Iran and Kuwait were nationalized; and whether banks can amortize the value of their customer relationships.
Other appeals are important because they may control thousands of rases pending administratively. For example, in the Eleventh
Circuit appeal it jOcrton Hmes, Ing. v. United 8tatem, the Tax Division has argued that the courts do not have jurisdiction to
review ar IRS rc-fu5l to abate $31,24S.49 in interest under Section 6404(e) of the Code, a new statutory provision. The
importance of this case lies not in the amount at stake, but in the fact that about 12,000 claims for abatement have been filed by
taxpayers within the last three years.

In 1985, the Office of Chief Counsel, IRS, established an Industry Specialization Program (ISP) to support an existing IRS •
initiative designed to identify, develop, and resolve significant industry-wide issues. In 1988, the ISP function was merged into
a newly-instituted Large Case Program, which also supports the IRS' Coordinated Exam Program (an audit program that targets large
corporations). All these initiatives were instituted because the Service determined that less than 2% of the cases being
investiqatd by the IRS Involved lore than 80% of the revenue at issue. For example, according to internal IRS statistics, the FY
1987 docket of the Tax Court included 88,873 cases. Within that docket, however, were 1,599 cases (1.8% of the total docket) that
involved approximately $16 billion in tax deficiencies or nearly 80 percent of the total deficiencies at issue in the entire Tax
Court docket. In 7? 1988, similar large-dollar cases represented 81.6% of the Tax Court's total docket value of $22.1 billion,
and in FY 1989, such cases represented 83.2% of the $23.2 billion at issue. The IRS has indicated that this trend will continue
as cases under the Large Case Program move to litigation.

The cases arising from the Service's Large Case Program are now moving into the appellate courts. This is reflected not only in
the multi-billion dollar cases discussed above, but also in statistics kept by the Appellate Section on the overall complexity of
its docket. Each case reeiveO by the Appellate Section is rated on a 1-5 scale, with "S weight" representing the most complex
cases. In FT 1964, the Appellate Section had 93 "S weight" cases, representing 4.6 percent of its docket; by the end of F" 1989,
however, the Appollate Sotion had 124 such cases, representing over 14.9 percent of its docket. During this period, the
Appellate Section has experienced a marked decrease in "tax protester" appeals, cases that typically are disposed of with minimal
investment in briefing. Thus, while the overall number of cases in the Appellate Section has declined in the past several years,
the number of cases requiring extensive briefing has increased drarati:aly. Appellate staffing, however, has not been expanded
com ensurately.
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Tax Division and IRS statistics indicate that the trend towards
larger cases will continue. Most tax appeals are taken from
the decisions of three courts: the U.S. Tax Court, which
produces approximately half of the Appellate Section's docket;
and the U.S. District Courts and the U.S. Claims Court, which
provide the other half. As a result of the IRS' Large Case
Program, the number of cases in those courts involving more
than $500,000 has increased rapidly. As reflected in the
accompanying chart, cases in the U.S. Tax Court involving over
6iO million have swelled from 241 in VY 19*7 to 313 in Vy 185,
a 30 percent increase over two years. The Tax Court'@ current
docket includes Is cases which involve over $100 million;
collectively these cases are worth $5.6 billion. During the ry
1967 - 1$9 time period, the number of cases in the District
Courts involving more than $500,000, has also increased from
140 to 175, an 16% increase. Thirty-one of theme cases involve
more than $10 million each. The Claims Court now has 166 large
cases on its docket with $1.428 billion directly at issue.

It takes these trial court. on average, between I and 2 years
to move these large cases to decision. Thus, it is almost
certain that this additional wave of large-dollar cases will
reach the Appellate Section in late FY 1991. Added to this mix
will be at least 20-30 appeals involving so-called mega
bankruptcies", cases that are expected to arise out of the
collapse of corporations whose purchases were financed with
junk bonds. (These cases are discussed in detail under the
segment entitled 'Bankruptcy Enforcement Initiative', a program
change for our Civil Trial components). These bankruptcy rases
move quickly through the courts -- often it is a matter of
months (and sometimes weeks) between the time such a bankruptcy
is initiated and the time that a matter is appealed. The
demands of handling these large cmsem wi)l far exceed the
current capabilities of the Appellate Section.

TAX COURT CASE INVENTORY
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B. The Response: Targeting Major Cases with Team Litigation

To handle these large cases effectively, the Appellate Section will have to abandon its time-honored practice of assigning only
one line attorney to a case. Where millions of tax dollars, and particularly where hundreds of millions or billions are at stake,
the Appellate Section cannot effectively function as it has in the past. Many of the large cases now being received by the
Appellate Section, and the hundreds on the dockets of the trial courts, present multiple issues and would best be approached by
assigning a team of attorneys to a case, each of whom would have the responsibility for handling one or two issues. Even where it
is not feasible to split issues between attorneys in this manner, the handling of many major cases could profit simply from
assigning a junior attorney to assist the lead attorney in the case. This approach would put Appellate attorneys on a par with
opposing law firms, which often pool the talents of five or more attorneys to represent a client in a large appeal. It would also
allow the Appellate Section to make optimal use of its most senior and experienced Ilitigators, whose time otherwise could be
monopolized for several months by a single case. This teas concept-has been employed by the Appellate Section with favorable
results in a few selected cases.

Without additional resources, the Appellate Section cannot deal with the major cases now regularly being produced by the IRS'
Large Case Program. Whether the team approach is used or not, the Appellate Section must have additional resources to handle
these cases, lest millions of dollars already expended by the IRS in developing these cases be wasted for the want of adequate
resources to defend those administrative determinations on appeal. A single loss in one of these cases could destroy the fruit of
an entire IRa enforcement initiative and cost the Federal Treasury billions of dollars. Again, the numbers speak for themselves:
$14.7 billion directly at issue in 313 large cases pending in the Tax Court; $6.3 billion in 31 cases in the District Courts; and
$1.1 billion in 37 cases in the Claims Court.

It is a certainty that many of these cases will migrate to the courts of appeals within the next year and a half. Unless the
Appellate section is staffed to handle these appeals when they arrive, cases that should have been won will be lost and the
Federal Treasury will suffer the needless loss of hundreds of millions, if not billions, of dollars. The requested enhancements
will enable the Appellate Section to deal effectively with these major cases, thereby ensuring that taxes properly owed the
Government are indeed collected.
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Schedule of Cos _pput s
(Dollars in thousands)

organization Tax Division Decision Unit 2TaxOl Federal Aoellate Activkty

Positions by Type
Attorney
Nonlegal
Administratively Determined

Salaries

Subtotal

Personnel Benefits
Travel and Transportation
GSA Rent
Rpnt, Communications and Utilities
Printing
Other Services
Supplies and Materials
Equipment

Subtotal

Total

Pers-spwt-jgQIfQlst In ut

MaJor Case Initiative - Four additional
needed to address the influx of complex,
large tax cases pending in trial courts
Division's Appellate Section by FY 1992.

P--equ-qst Level~
s w1 AnounD

4 2 S92

5 3 103

40
106

22
4
2

47
5

... .. 281

5 3 384 V

attorneys, one clerical support, and $301,000 in additional budget authority are
large-dollar cases produced by the IRS' Large Case Program. There are currently 371
with $22.1 billion at issue. Most of these cases will find their way to the

Vg59_-Yo_ _RP _e AoIrptiQ - A total of $83,000 is required to cover travel expenditures for major cases where litigationteams are assigned to handle multiple issues involved in appeals that were deferred due to the absorption of the 1991 pay
rai se.
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Salaries and expenses. General Legal Activities

%uWmary of Decision Unit Resources by Object Class
(Dollars in thousands)

1990 Actual 1M Estimate 1992 Estimate IncreaselDecrease
gbiect Clas wKmon Workyears Amount Workyearn Amount Workyear Amount

11 Personnel compensation ............................ 92 $3,976 93 $4,227 96 $4,573 3 $346
12 Personnel benefits ...................................... .112 757 829 72
21 Travel and transportation of 136 145 252 107

persons. ..................................
22 Transportation of things ......................... 2 2 2 0
23.1 GSA rent ..................................... 725 770 835 65
23.3 Communications, utilities

and miscellaneous charges .................. 310 329 337 8
24 Printing and reproduction ....................... 12 13 16 3
25 Other services ............................................ 208 222 361 139
26 Supplies and materials .......................... 93 99 104 5
31 Equipment ..................................................... 19 20 75 55

Total obligations .................................... 92 6,193 93 6,584 96 7,384 3 800

B-Il



W

Tax Division
justification of Program and Performance

541aries Yx_ _tenses. General Legal Activities: 15-0128-0-1-752
Criminal Tax Prosecution - 2 Tax 02

Iono-Rawe9 Gooa: To promote voluntary compliance with the tax laws through the investigation and prosecution of individuals and

corporations which have violated the criminal tax laws.

NAjorsklectives I

To promote compliance with the tax laws by investigating and prosecuting criminal violators of those laws in cases referred by the
IRS and the U.S. Attorneys' Offices, and to handle appeals resulting from these prosecutions

To monitor and participate in grand jury investigations and to review grand jury evidence to determine whether prosecution for tax
crimes should be authorized.

To serve as liaison in criminal tax investigations and prosecutions between the U.S. Attorneys' Offices and the Criminal Investi-
gation Division of the IRS.

To investigate and prosecute cases arising from the savings and loan crisis and to support the U.S. Attorneys and Criminal
Division attorneys involved in the Financial Institution Fraud Initiative (FIF).

To supervise and prosecute criminal tax cases involving tax protesters' schemes, money laundering, off-shore banking operations,
and other criminal tax evasion activities, including those involving organized and white collar crime.

To protect the Federal Treasury by ensuring that illicit tax shelter and tax evasion schemes are detected, investigated, and
successfully prosecuted.

Dame Proaram Description: By ensuring that the criminal tax laws and related criminal statutes are actively and fairly enforced,
the Tax Division's Criminal Tax Prosecution program deters taxpayer fraud and promotes voluntary compliance with the tax laws.
Attorneys in the Criminal Enforcement Sections investigate arnt prosecute individuals and corporations who willfully fail to file
returns, file false returns or otherwise intentionally evade their obligations under the Federal tax lava. They also investigate
and prosecute tax violations arising out of financial institution fraud, narcotics-related crimes, organized crime, public
corruption, and domestic and international tax conspiracies. A balanced compliance program is maintained through criminal
investigation and prosecution of individuals and corporations in a wide variety of industries and occupations.

The Criminal Enforcement Sections receive prosecution and grand jury referrals in tax cases from the IRS and screen them to ensure
that uniform standards of prosecution are employed and that all criminal tax violations warranting prosecution are, in fact, pros-
ecuted. The review of criminal tax cases by Criminal Enforcoment Sections' attorneys contributes to the high overall quality of
criminal tax prosecutions and results in better than a #S% conviction rate, essential to deter taxpayer fraud. Authorized prose-
cutions are handled either by the U.S. Attorneys, or, in complex or significant cases, by the Tax Division's own Criminal Enforce-
ment attorneys. Even when not prosecuting a case, Criminal Enforcement attorneys provide legal advice to the U.S. Attorneys'
Offices on a wide range of issues and monitor the status of criminal tax cases that have been referred to those offices.
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M.mplisbeents and Work 9a i Workload accomplishments of the Criminal Tax Prosecution program are summarized in the following
table:

1991
Base Request

1989 1990 _ 1991 Chance Level __Change Level

C a s e I C C I C i C i C icase SubL m MU £ise lkJ Cases S3aki. Case Sui Case Su Cases
1. Cases Received

a. Complex
b. Non-complex
c. Outgrowths
d. Returned for Supp

Total Cases Received

778 1,051 793 1,114 833 1,170 58
137 140 132 124 139 141 10
551 950 490 784 515 823 36

82

551

891 1.252 ...
149 151 ...
573 881 ...
26 39 __

891 1,252
149 151
551 681
26t 39,

1,689 2,470 1,651 2,377 1,735 2,507 121 669 1,878 2,683 ... ... 1,856 2,683

2. Total Grand Jury
Investigations Received 584 1,649 548 1,886 564 2,018 39 141 603 2,159 ... ... 603 2,159

3. Closings
a. Cases
b. Grand Jury

Investigations

1,114 1,734 1,297 1,999 1,362 2,099 41 63 1,403 2,162 70 108 1,473 2,270

400 1,371 361 1,152 379 1,210 11 6 390 1,246 20 62 10 1,3R

Workload statistics were obtained from the Criminal Appeals and Tax Enforceaent Policy (CATEP) Section, which maintains the
Division's automated case reporting and tracking system for criminal tax matters. FY 1989 data reflect actual end-of-year
caseload. FY 1990 estimates are based on a projection of eleven months of actual case receipts and closings. Estimates for
FY 1991 and FV 1992 are based upon internal data, statistics received from the Criminal Investigation Division of the IRS, and
information received from the Office of National Drug Control Policy.

Significant Cases

The Tax Division's Criminal Enforcement Sections are responsible for authorizing grand jury investigations and prosecutions of tax
crimes and for investigating and prosecuting criminal tax cases. The Tax Division has long recognized that the deterrent effect
of successfully discovering and prosecuting criminal tax violators is critical to maintaining the public's compliance with those
laws. Accordingly, the Tax Division has traditionally sought significant and visible prosecutions to serve as warnings to those
who might be tempted to evade their fair share of tax. Our Criminal Enforcement attorneys have also participated extensively in
enforcement programs involving criminal tax violations stemming from public corruption, organized crime activities, narcotics
trafficking, and, most recently, financial institution fraud.
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The Criminal Enforcement Sections have been heavily involved in "Operation Zllvind", the investigation into alleged bribery of
Defense Department officials by private consultants and contractors, seeking information on Government contracts. In 1989, Tax
Division Criminal Enforcement attorneys obtained highly publicized guilty pleas from Charles V. Gardner, James 0. Neal, Kenneth F.
Brooke, and Garland L. Toalin, Jr., all officials of corporations that were involved in attempts to influence the award of Navy
defense contracts. More recently, Criminal Enforcement attorneys participated in the investigation that resulted in the
conviction of William N. Galvim on a series of tax and bribery charges steaming from his role in bribing Navy and Air Force
officials in an effort to obtain Government contracts. Galvin acted as a conduit passing bribes and contract information between
military contractors and high-ranking Defense Department officials. He failed to report the illegal income that he received from
the contractors. Galvin's was the 36th conviction obtained through the "Operation ilwind" investigation.

Other Criminal Enforcement attorneys chalked up major successes working with the Dallas Bank Fraud Task Force. In fact, 17 of the
SO convictions obtained by that Tosk Force have been based, at least in part, on tax charges. Among the high-profile convictions
obtained by our attorneys were those of Wellington 0. Rothvell and Rosell N. Weatmoreland, figures prominently involved in the
demise of the ill-fated Vernon Savings and Loan Association, and Janes McLain, a major Texas developer and financier. More
recently, our Criminal Enforcement attorneys obtained the conviction of Richard B. Dover on charges of tax-evasion and filing
false tax returns. Dover participated in a scheme with officials of Western Savings Asmociation, in which he kicked back $15
million of a $60 million loan to one of Western's major customers. Dover failed to report "commissions" he received for assisting
in this fraud.

During the past year, Criminal Enforcement attorney- also aggressively pursued criminal tax violations deriving from the
operations of organized crime syndicates. For example, they successfully obtained a guilty plea from Franois "The Bug" Iciortino,
who had extorted money from participants in a gasoline excise tax evasion scheme orchestrated by four of the New York organized
crime families (the Columbo, Luchese, Genovese, and Gambino families). This prosecution was one of 19 successful prosecutions
undertaken in the last two years in an effort to smash a gasoline excise tax evasion scheme that has been estimated to cost the
Government $250 million per year in lost revenue in the New York City area alone. Nationwide, similar schemes may be depriving
the Government of as such as $1 billion annually.

In the past year, the Tax Division's Criminal Enforcement Sections obtained significant convictions in tax cases involving public
fraud. in Vnint4 states v. David Taggart and paite4 otae&s v. Janes teqgn, criminal Enfurcement attorneys obtained the
convictions of the two brothers who were the principal aides of James 0. Bakker, the founder and president of the Praise The Lord
(PTL) television ministry. Following a three-week jury trial, the Taggarts were convicted of failing to pay tax on $1.1 aillLon
diverted from the PTL and were each sentenced to 19-year prison terms. Tax Division Criminal Enforcement attorneys also elicited
a guilty plea to tax charges from Ralph Parn. Pari had evaded income tax on approximately $128,000 he stole from the Rhode Island
Housing nnd Mortgage Finance Corporation, a quasi-public corporation established by the State of Rhode Island to assist in the
construction and financing of low-income housing. Pari was sentenced to a 3-year prison term, the lengthiest sentence ever
imposed In Rhode Island for a Federal tax conviction. And, Criminal Enforcement attorneys assisted the Public Corruption Section
of the Department's Criminal Division In obtaining the conviction of )rch A. Moore, Jr., a former West Virginia Governor, on
charges including filing false tax returns.

Criminal Enforcement attorneys have also played a critical role in the Administration's war on drugs. For example, they obtained
the conviction on tax charges of Ovidev CaueJo and Luis Rivers-Torre, Miami-based baggage handlers for Eastern Airlines. Both
individuals, together with fifteen other Eastern Airlines baggage handlers who were convicted on tax and narcotics charges, used
their positions to smuggle approximately 70,000 kilos of cocaine into the Untied States over a three-year period. Ta' Division

Criminal Enforcement attorneys also obtained the conviction on income tax evasion charges of Doennte arker, a former DRA group
supervisor who extorted funds from narcotics traffickers. Using Harker's testimony, criminal Enforcement attorneys su,-cessfully



prosecuted Biua Terry, a nationally promin et businessvoman, for using her construction firm to launder substantial sums of money
for Harker. These drug-related prosecution. were in addition to those undertaken by Criminal Enforcement attorneys in conjunction
with the Organized Crime Drug Enforcement Task Forces.

Although the Criminal Enforcement Sections devote substantial resources to enforcement programs concerning illegal sources of
income, such as narcotics, organized crime, and financial institution fraud, they have continued to focus on investigating and
prosecuting tax evasion schemes involving unreported income legally obtained by individuals and entities. Such general
enforcement is crucial to preserving the integrity of the Federal revenue system. (See the segment entitled *General Enforcement
Initiatives under program charges). In UniteI State v. &1fre Iastes, for example, Criminal Enforcement attorneys, after an
eight-day trial, obtained the conviction of the promoters of an abusive tax shelter, iasio Masters, Ltd. Music Masters had
purchased sound recordings and leased them to 2,000 investors, who paid grossly inflated prices for the recordings using bogum
promissory notes. The successful efforts of our Criminal Enforcement attorneys prevented a potential revenue loss to the Treasury
of *12 million.

Our attorneys also participated in the successful prosecution of Pete Rose. Following a lengthy grand jury investigation, Rose,
the former Cincinnati Red and baseball's all-time leading hitter, pled guilty to two counts of filing false tax returns. Although
Rose evaded only $162,703.15 in taxes, the front-page publicity stemming from his conviction will undoubtedly enhance the general
public's compliance with the revenue laws. (See *Rose Set to Admit in Court Today That He Filed False Tax Returns". The Now York
Times, page Al (April 20, 1990)).
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Organization Tom DivisiOf

BUDGET AUTHORITY

OUTLAYS

Appropriated Positions

Workyears:

Full-time Permanent
Other

Subtotal
OvertLme/Holiday

Total

REIMSURSABLIr

Positions

Workyeatat

Full-time Permanent

Other than permanent

Overtime/Hollday

Qec Ls _in UjkfLuldAfl Level Requirements
(Dollars in thousands)

Decision Unit 2TAxO2 Criminal Tax Prosecution

1989

56,475

6,410

110

100
1

101

102

1990

57.

7,
792
714

120

116

11

11

14

12

1991

59,168

9,076

132

122
1

123

124

14

12

Pr29ram Chanateo For 1992, the Tax Division requests 10 positions, 5 full-time equivalent workyears, and 5602,000 in budget authority to support a criminal
enforcement initiative directed toward Investigating and prosecuting those responsible for hundreds of fuel excise tax evasion schems. This evasion is
costing the Federal Treasury billions of dollars of lost revenue. The enhancements xequested include 8 attorney positions and 2 clerical support positions.
In addition, 8 positions (6 attorneys and 2 clerical support personnel), 4 workers, and 5474,000 in new budget authority are being requested to intensify
our general criminal enforcement efforts.

In addition, a total amount of 598,000 in required to cover travel and automated litigation support expenditures that were deferred due to the pay rilse
absorbed in 1991. This funding will enable the Division to allocate more travel funds for crucial financial institution fraud litigation, organized crime
litigation, and drug-related litigation. In addition, the funds will permit the Division to utilize additional automated litigation support in certain
large-document and complex criminal tax cases.

1992
Base Level Request Level

Change Cum. Change Cum.

$876 $10,044 $1,174 $11,218
868 9,944 1,070 11,014

... 132 18 150

6 128 9 137
1. ... 1

6 129 9 138
1._.__ ... 1

6 130 9 139

... 14 ... 14

... 12 ... 12

... ... ... ...



MOTOR FUEL EXCISE TAX INITIATZI

For FY 1992, the Tax Division requests 10 positions, 5 full-time equivalent workyears, and $602,000 in budget authority to support
a criminal enforcement initiative directed to the investigation and prosecution of those responsible for hundreds of motor fuel
excise tax evasion schemes. This evasion is costing the Federal Treasury billions of dollars in lost revenue. The enhancements
requested include 8 attorney positions and 2 clerical support positions.

Currently, the Federal excise tax for motor fuels Is 9.1 cents per gallon (and may rise under measurso being discussed in the
budget summit). According to the IRS, motor fuel taxes generated about $16 billion in revenue in 1988, money which- is
redistributed to the States for construction and maintenance of interstate highways. However, broad-based investigations
conducted jointly by our Criminal Enforcement Sections and the Criminal Investigation Division (CID) of the IRS, have uncovered
wide-spread evasion of this tax nationwide and particularly in the New York City and Houston metropolitan areas, Southern Florida,
and Southern California.

The Federa" tax on gasoline, coupled with applicable State taxes, often adds up to more than 25 cents on each gallon of gasoline.
At that level, there is tremendous incentive for a marketer to cheat. Profit margins on gasoline frequently are less than 10
cents per gallon. By obtaining a 25 cents-per-gallon advantage through evasion of fuel taxes, a marketer can gain an almost
insurmountable edge over legitimate dealers. "What this means for honest marketers", states a recent article in the Independent
Gasoline Marketing Nagasine ("The Problem of Tax Cheating", (Dec.-Jan. 1990)), is the "inability to compete, and in some cases,
being forced out of business altogether." According to former New York Attorney General Robert Abrams ("Making Crime Pay", Forbes
(July, 1987)), "(t]hat's where the problem started;" whenhn a gas station on one corner decides to cheat, the gas stations on the
other three corners have to cheat or lose money and in some cases go out of business."

When organized crime discovered that there were millions in illegal profits to be made, they simply muscled in on the gasoline
bootleggers. To prevent bloody competition for the lucrative profits from the excise tax schmue, the heads of four of the Nov
York organized crime families (the Columbo, Luchose, Genovese and Gambino families) agreed to divide a 1. cent "mob tae" (later
raised to 2 cents) on each gallon of illegal gasoline sold. Their success in this criminal enterprise led Forbes to declare
gasoline bootlegging "as one of organized crime's great growth businesses in the Eighties" and the "biggest single money maker for
(New York) City's crime families." By 1987, a New York Governor's Task Force charged with studying this problem concluded that
evasion of motor fuel t xes had-raached epidemic proportions, with one out of every ten gallons of gasoline sold in the New York
City metropolitan area scaping taxation.

The typical scheme, known as a "daisy chain", works like this: A wholesaler of gasoline obtains the appropriate Federal license
to trade gasoline from wholesaler-to-wholesaler without paying the tax. Bootleggers take advantage of that by purchasing gasoline
and then moving it -- on paper only -- down a chain of dummy corporations (hence, the term "daisy chain"). In the meantime, the
gasoline is secretly shipped to another wholesaler who is provided with forged invoices showing that all taxes have been paid.
The gasoline is then sold to retailers at a price that reflects the payment of the excise tax. The tax money itself, however, is
divided among the conspirators and not turned over to the Government. Because of the false invoices, retailers can be unwitting
accomplices in the tax evasion scheme. In the end, transfer records show falsely that the tax is owed by a bankrupt, dummy
corporation. For enforcement agents seeking to collect the tax, that is where the trail ends.
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The "daisy chain" method has been copied in hundreds of
conspiraoies which by I3. estimated, have defrauded the
Government out of billions of dollars of motor fuel taxes.
(See "A.K.A. Trial Is a Study in Evasion of Gas Tax", The New
York Times (Feb. 20, i9s9)).

The Federal investigation into the nationwide gasoline-tax
scheme began on Long Island in 1983 with the examination of the
activities of Larry XOrimao, then hed of Vantage Petroleum,
and Michael Franseae, a reputed capo In the Columbo organized-
crime family. In 1984, lorizzo was convicted on mail fraud
charges, and in return for a reduced sentence, became a
cooperative witness under the Federal witness protection
program. In 1985, lorizzo's testimony led to the conviction of
Franzese and 8 others who were involved in an extensive
gasoline bootlegging operation that employed 18 companies which
served as fronts for the collection and embezzlement of money.

One year later, attorneys from our Northern Criminal
Enforcement Section joined CID in an effort nicknamed
"Operation Sludge." Using Information derived from Zorizzo,
approximately 100 other witnesses, and over 10,000 bank
records, they began unraveling the carefully-constructed
bootlegging schemes sponsored by organized crime. In
conjunction with the United States Attorney for the Eastern
District of New York, our attorneys spearheaded a four-year
grand jury investigation that led to the 1989 convictions on
tax evasion charges of Sheldon Levines, John Kusacobia, Joseph
Gambino and a number of their associates, all affiliated with
one or more organized crime families. Each of these defendants
received lengthy prison sentences and was required to pay
restitution totalling millions of dollars. In furthering these
prosecutions, rorisso testified that from 1980 through 1904 he
funnelled $360 million in stolen taxes to the Columbo crime
family. These investigations are continuing and resulted in
the January, 1990 conviction of Francis "the SW Sciortino oh
a charge of extorting money from participants in the gasoline
excise tax evasion scheme orchestrated by the Columbo, Luchese,
Genovese, and Gambino families.

A DAISY CHAIN
Wholesale gas s ordered by Company A
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to receive Ge without the gas an 02l021' with".I paying I. a

forges invoices sent to
paying 9* Federal to Company U Company C. After 6 months.

Gs Tax Company a will vnlish.
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Organized crime activity in the aotor fuel excise tax area is no spreading nationwide, with an annual price tag to the Federal
Treasury of over $1 billion. Even before these recent developments, excise tax evasion was hardly 3 local phenomenon: in Utah,
Charles Akerlow, former chairman of the Utah Republican Party, was recently convicted on excise tax evasion charges. In 1984,
Akerlov ran Pacific Western Resources, a company through which he evaded over $600,000 in motor fuel taxes. Excise tax evasion is
also infecting legitimate business as witnessed by the recent indictment of Getty Oil Terminals on charges of evading millions of
dollars of excise taxes. In addition the Tax Division is pursuing cases in Indiana, Texas, and California.

These prosecutions, however, have ade little more than a dent in these criminal enterprises. According to information supplied
by the Assistant Coissionor of CID in the Spring of 1990, there are 94 Federal investigations involving actor fuel excise taxes
pending in 1 different cities (47 of these investigations are in the New York City metro area). The Tax Division has assigned
five Criminal Enforcement attorneys to deal with the New York city investigations on a full-time basis. These attorneys are
pursuing existing targets and will be examining the records of each of the twelve major petroleum terminals in the New York City
area. Other Criminal Enforcement attorneys are attempting to handle the remaining investigations. All these investigations,
however, are extraordinarily time-consuming and complex because they require our attorneys to develop an in-depth knowledge of
gasoline marketing and to track transactions involving tens of thousands of documents. With current staffing, the Tax Division
does not have the resources to develop and prosecute the cases arising out of the current investigations, nor can it even begin to
pursue new targets. But, unless these and other new cases are exhaustively Investigated and successfully prosecuted, the
Government will continue to lose billions of dollars in motor fuel excise taxes, much of which will be used by organized crime to
finance other criminal enterprises. The 8 attorneys requested for FY 1992 will be used to prosecute the cases arising out of the
94 current investigations and to pursue new investigations and, we hope, will staunch the significant current drain on the Federal
Treasury.

E CERAL EArORCDIKNT INITZATIV

For FY 1992, the Tax Division is requitsting 8 positions, 4 full-time equivalent workyears and $572,000 in budget authority to
reinvigorate its general criminal enforcement program. The requested enhancements include 6 attorneys and 2 clerical support
staff and $98,000 to cover travel and automated litiqatic., support expenditures deferred due to the absorption of the 1991 pay
raise.

According to its 1938 Annual Report, the Internal Reverue Service collected income taxes totalling nearly $633 kill/al in 1988.
Virtually all of this amount was collected through se'f-assessment by taxpayers. However, the IRS' Research Division, is a 196e
publication entitled "Gross Tax Gap Istinates and Projections for 1973-1#92", estimated that at least $85 billion in additional
taxes should have been collected on income earned from legal sources. According to the Research Division of the IRS, the estimate
of the so-called "tax gap" in current dollars has grown from $28 billion for 1973 to $62 billion for 1979 and to $85 billion for
1987. The gap is projected to increase to staggering levels -- $113.7 billion by 1992. (See also GAO Report, "Tax
Administration: Profiles of Major Components of the Tax Gap" (April 1990)).
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Is April 19, 1990 testimony before Congress, Comissioner
Goldberg of the 135 stated what the &CoManying chart reveals
-- "that a one peroet swing in voluntar7 compliance Will
imareeas -- or decreaco -- revenues each year by more tha $5
billion." Not surprisingly, one of the Tax Division's primary
missions is to increase the voluntary compliance rate and
minimize the "tax gap."

All agree that deterrence plays a pivotal role in inducing
compliance from the rank and file taxpayer. In a recent report
to Congress, the IRS said it believes that "a significant
portion" of the tax gap could be collected through a "balanced
strategy* that Includes stepped up enforcement. (See "IRS
Chief Pegs Unpaid Taxes at $100 Billion", fall Street Journas,
April 20, 1990). The Tax Division and the IRS have
traditionally sought visible prosecutions to serve as warnings
to those who might be tempted to avoid their taxes.
Prosecution, conviction, and imprisonment of tax evaders --
from "Hotal Queen" Leona Helmsley and former baseball star Pete
Rose, to construction workers getting paid off the books --
represent the main weapon in the battle against the tax gap.

Historically, the Tax Division and the IRS have devoted the
majority of their criminal resources to such general

enforcement cases. In recent years, however, the Tax Division
and the IRS have been called upon to devote an increased share
of their resources to investigations and prosecutions involving
illegal sources of income -- narcotics trafficking, public
corruption, money laundering, and financial institution fraud.
To pursue these special programs, both agencies have diverted
staff from cases involving ordinary tax crimes and legal
sources of income. Statistics tell the story. During rT 1969,
the Tax Division received 33241 recoMendatioe for prose-
cutio, but only 1,340 of these (or 41%) Involved ordinary tax
crimes. Acc rding to statistics supplies by the Criminal
Znvetigstiod Divisiom (CID) of the IRS, in 1Y 1955, Sarootiae
prosecution reoomendations increased 34.2% over the previous
fiscal year; by contrast, tax shelter and illegal tax protester
prosecution recommendations declined by 22.6% and 14.4%,
respectively, during the sas period. Ultimately, 26 percent
of the prosecutions authorized by the Tax Division in PY 1959
related to drug dealing, and an additional 10-15 percent of the
prosecutions authorized grew out of the other special programs.

Gross Tax Gap
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Thus, only approximately 40 percent of autborised prosecutions involved general enforomant matters; five years ago that figure
stood at e6 percent. And this trend will likely continue in 7! 1990, as the CID Annual Business Plan for 71 1990 establishes
objectives calling for over 46 percent of direct investigative time to be spent on narcotics crimes, public corruption, and
organized crime.

The Tax Division takes great pride in the major role played by its Criminal Enforcement attorneys in fighting the var on drugs,
public corruption, and organized crime. But, there must be a balanced approach to enforcing the Federal tax laws without
scrificing or compromising the Tax Division's role in fighting drugs, public corruption, and organized crime. General
enforcement cases are essential to the public's perception that the tax lava are enforced fairly. This view, indeed, was
expressed by the author of a recent article whose byline stated that 0Cg)arden variety tax cheats nov have little to fear from the
IRS." (See Guttman, "Criminal Enforcement Conference Looks at Services Role in War on Drugs", Ta Notes (June 13, 1988).) If
0 bread-and-butter tax evasion cases continue to be bypassed for "dirty money" cases, the American taxpayer will eventually come
to believe that only drug dealers and organized crime figures are convicted on tax charges. Such a belief on the part of a
significant segment of the population would certainly reduce voluntary compliance and result in a major drain of revenue.
Conversely, bolstering the general enforcement program should cause the voluntary compliance rate to rise above its current level
of 83.6% and should generate the collection of billions of dollars of additional tax revenue. The IRS has taken affirmative steps
in this direction. In its support role, the Tax Division must similarly restore its general enforcement program to appropriate
levels, thereby making a worthwhile Investment in the long-term health of our revenue system.

Criminal enforcement of the tax lays safequards the tax system in two ways: it obtains retribution for past tax offenses by
bringing to justice those who have transgressed the law and it protects future revenue by deterring those who are considering
whether to commit crimes. The requested enhancoments for the motor Fuel floieo Ta Initiative relate to the first category and
will permit our Criminal mtforcemeat attorneys to quell evasion schemes that are currently costing the Federal treasury billions
of dollars. At the same time, our General Inforcesent Program must be restored to past levels to ensure that ordinary taxpayers
are Dot tempted to abuse the tax system. The latter abuse cumulatively costs the Federal Treasury tens of billions of dollars
each year.
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Schedule of Cost Inputs
(Dollars in thousands)

Organization Tax Division

Positions by Type
,Attorney
Nonlegal
Administratively Determined

Salaries

Subtotal

Personnel Benefits
Travel and Transportation
GSA Rent
Rent, Communications and Utilities
Printing
Other Services
Supplies and Materials
Equipment

Subtotal

Total

Decision Unit 2Tax02 Criminal Tax Prosecution

Request Level
e NY Amount

14 7 $323
4 2 44

A-LL J-- -

18 9 367

136
148

78
13
7

206
19

807

18 9 1,174

Deacription of Cost Inputs

Motor Fuel Excise Tax Initat"± - An additional 8 attorneys and 2 support staff are needed to prosecute motor fuel excise
tax cases arising out of 94 current investigations being conducted by the Tax Division and the IRS. Most of these
investigations target organized crime activities. The requested staff will attempt to quell evasion schemes that are costing
the Federal Treasury billions of dollars.

General Enforcement Initiatiy5 - Six attorneys and 2 support staff are needed to restore the Division's general criminal
enforcement program to its prior strength. This Initiative will target tax crimes involving legal sources of income, which
are estimated to be costing the Treasury as much as $85 billion each year.

1991 Pay Raise Absorotion - A total of $98,000 is required to cover travel and automated litigation support expenditures
deferred due to the absorption of the 1991 pay raise.
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Tax Division

Salaries and expenses. General Leua Activities

Summary of Decision Unit Resources by Obiect Class
(Dollars in thousands)

1990 Actual 1991 Estinate 1992 Estimate IncreaselDecrpase
g_4;ss okyea Amount Workvears Amount Workvears Amount Workyears Amount

11 Personnel compensation .......................... 117 $4,667 123 $5,492 138 $6,415 15 $ 923
12 Personnel benefits .................................. 888 1,045 1,299 254
21 Travel and transportation of 674 795 991 196

persons ..................................
22 Transportatio. of things ................... 8 8 13 5
23.1 GSA rent ................................................ 857 1,008 1,185 177
23.3 Communications, utilities and

miscellaneous charges ......................... 366 431 457 26
24 Printing and reproduction .................. 12 14 27 13
25 Other services ...................................... 242 284 618 334
26 Supplies and materials ........................... 62 73 102 29
31 Equipment .................................... .... 16 18 11 93

Total obligations ............................. 117 7,792 123 9,168 138 11,218 15 2,050
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Tax Division
Justification of Proqram and Performance

Salaries and Exoenses. General Legal Activities: 15-0128-0-1-752
Civil Tax Litigation - 2 Tax Q

Long Range Goall To litigate all civil tax matters pending in Federal and State trial courts in a manner that wiII enhance

voluntary compliance with the nation's internal revenue laws.

K&jnLQbh*Ctivs*t
To defend, and resolve fairly, all suits against the Government seeking a refund of taxes paid.

To defend the Government's interests in the tens of thousands of bankruptcy proceedings filed each year in which the Government
has a tax claim.

To maximize the collection of unpaid taxes through the successful litigation of civil tax recovery suits and through prompt
collection of all tax judguents issued in the Government's favor.

To facilitate on-going IRS investigations by seeking court orders enforcing administrative summonses issued by that agency.

To represent the Government in all injunctive, declaratory judgment, mandamus, jeopardy assessment, and other civil tax suits.

To defend all civil tort actions brought against revenue officials and thereby to discourage nuisance suits against such
officials.

To administer Freedom of Information Act and Privacy Act programs by appropriately balancing a taxpayer's right to information
concerning the policies and practices of the IRS with the IRS' ability to conduct effective tax investigations and to safeguard
statutorily-defined confidential material.

To furnish expert legal advice and other litigation support to the IRS and the U.S. Attorneys' Offices.

Base Proaran Desoriotion Civil Tax Litigation attorney- handle all trial matters relating to the administration and enforcement
of the tax laws and seek to resolve tax controversies on a basis that is fair and consistent with those laws. These attorneys
litigate suits filed by or against taxpayers in the U.S. District Courts, the U.S. Bankruptcy Courts, and the U.S. Claims Court,
including: tax refund suits brought by taxpayers challenging the IRS' determinations of their Federal tax liabilities; bankruptcy
litigation involving the priority of Federal tax claims and the feasibility of plans of reorganization; actions to enforce
summonses seeking information needed by the IRS; suits to collect taxes and other moneys owed by taxpayers; suits brought against
IRS and other Government officials for tort violations allegedly committed in tax collection activities; and State and lcal
inter-governmental tax immunity suits. Civil Tax Litigation attorneys also represent the Government's interests in a myriad of
litigation conducted in State courts.
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Aecomplishfents and Workload: The accomplishments of the Civil Tax Litigation program are summarized in

1. Defense of Monetary Claims
a. Tax Refund Cases

Pending
Received
Closed

b. Other Defense
Pending
Received
Closed

2. Recovery of Money
a. Bankruptcy Cases

Pending
Received
Closed

b. Other Recovery
Pending
Received
Closed

3. Federal Civil Programs
a. FOIA/Privacy Act

Pending
Received
Closed

b. Summons Enforcement
Pending -
Received
Closed

c. Other Enforcement
Pending
Received
Closed

Base
19S9

2,563 2,520 2,616
1,107 1,041 1,093
1,150 945, 1,040

1,401
948
918

1,431
844
775

1,500
861
791

4,509 4,402 4,494
12,286 17,253 19,683
12,393 17,161 19,486

2,057 1,999 2,095
892 956 1,004
950 860 903

30
26
30

26
64
25

65
70
29

278 178 142
2,545 2,797 3,077
2,645 2,833 3,031

723
310
323

710
229
195

744
275
234

53
55
52

70
17
16

1992

2,669
1,146
1,092

1,570
878
807

197 4,691
4,134 23,817
4,456 23,942

101
50
45

41
7
3

46
308
312

2,196
1,054

948

106
77
32

188
3,385
3,343

41 785
28 303
23 257

Request
Loyal

2,669
' .. 1,148

1,144

1,570
878
831

24.

... 4,691
* . 23,817
75 24,017

... 2,196
' .. 1,054
47 995

106
* *77
3 35

167
188

3,385
3,510

... 785
303

13 270
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Exlanat ion

This workload data is derived from the Tax Division's automated monthly report of case receipts, closings, and related statistics.
The 1989 workload data reflects actual end-of-year statistics. The 1990 figures are projections based on eleven months of actualcaseload data. Predictions of 1991 and 1992 workload are based on information from the IRS' automated case tracking system,analyses performed by both the IRS and the Division of the impact of recently enacted tax legislation, and projections based on
past caseload trends.

Significant Cases

The Divisiton's Civil Tax Litigation program represents its most comprehensive litigating activity, involving approximately 35,000
cases annually. Our Civil Trial attorneys enforce the IRS' general tax compliance activities and special audit programs by
defending the administrative determinations of that agency in the courts. The work of the Division's Civil Trial Sections covers
a broad spectrum of tax proceedings in the U.S. District Courts and the U.S. Claims Court, including tax refund suits and othersuits brought by taxpayers, as well as actions brought by our attorneys at the request of the IRS to support its enforcement,
audit, and collection programs. It also includes a burgeoning number of tax matters arising in the U.S. Bankruptcy Courts. The
following cases that were handled by the Division's Civil Trial Sections' attorneys are representative of the diversity and
importance of their work.

Cases handled by Civil Trial attorneys often establish the Orules of road" that govern thousands of cases pending
aduinistratively. A classic illustration of this is Norton Noses, Inc. v. Unite States, in which the taxpayer alleged that it
was entitled to recover $31,245.49 in interest under Section 6404(e)(1) of the Internal Revenue :ode of 1986. That section
provides that the Secretary of the Treasury may abate interest on a tax deficiency if the accrual of such interest resulted from
an IRS error or delay i" performing a ministerial act. In otJtgn Lome, the District Court held that Section 6404(a)(1) is
permissive and not mandaory in scope, and therefore, that it lacked jurisdiction to review the IRS' decision not to aba'le
interest. This decision, which is currently on appeal, will affect the justiciability of approximately 16,000 claims fEr interest
abatement currently in the administrative pipeline.

Many of the corporate cases litigated by our Civil Trial attorneys involve staggering amounts of revenue. Following a four-day
trial in Aberdeen, Mississippi, a jury returned a verdict in favor of the Government ilw ZILujX a I Corozatios v. Vi'lt14 i1tat.
This case presented the question whether s bank could amortize a portion of the value associated with a customer dotposit base
(e.g., savings and checking accounts) acquired in the purchase of a bank chain. The jury found that the value of the customer
deposit base, also known as a Ocore deposit intangible,u was not separate and distinct from the value of the bank's goodwill and,hence, that the customer deposit base was not amortizable. The IRS has estimated that the core deposit issue and related
questions involving the amortization of intangible assets involve, on an industry-wide basis, over $6 billion in collectible tax
revenues for the Federal Treasury.

In FY 1969, the attorneys in our Claims Court Section distinguished themselves in a series of precedent-setting cases. The
average refund suit in the Claims Court involves $1.9 million. Included among the Claims Court Section's important victories in
1969 was Trasserioa, Inc. v. Rajltjjtjkt in which our attorneys convinced the Claims Court that United Artists was not
entitled to its claimed $27.7 million deduction with respect to film negatives donated to the Library of Congress. More recently,
Claims Court attorneys prevailed in bjigota v. gitjj $iti*, a lawsuit in which Federal retirees were challenging the IRS'
treatment of lump-sum payments received under a new retirement election. A recent Wasbingtom Post article reported thatapproximately $1 billion in taxes hinges on the ultimate outcome of this suit. And, in Ito.ketl- T a&nW v. RiJJ2tjL&Ls, the
Claims Court granted the Government'sj motion for partial summary Judgment, holding that the taxpayer could not deduct, as a trade
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or business expense, $21.5 million it paid to redeem its stock from shareholders that the corporation believed were planning a
hostile takeover. Given the explosion of takeover activity in the aid-l9S0, cases involving the deductibility of such
"greenmail* payments, as well as cases involving the tax treatment of junk bonds and other exotic financial instruments, are
likely to increase, and all of these cases will likely involve significant revenues.

Frequently, our Civil Trial attorneys are required to take dramatic action to protect Federal revenues. For example, our Civil
Trial attorneys successfully represented the Government's interests in the recent bankruptcies of William Nerbert Muat and Nelson
Bunker Runt, the largest individual bankruptcies in United States history. A team of Civil Trial attorneys spent thousands of
hours drafting, negotiating, and obtaining Bankruptcy Court confirmation of plans of reorganization that assured the Government
$170 million from the Hunt brothers. These plans also provide for the Government to receive an additional $iSS million out of the
Hunt's future income.

Another case in which Civil Trial attorneys obtained a substantial recovery is Roberto Duren v. United States. Civil Trial
attorneys filed suit to recover approximately $1.8 million in taxes erroneously refunded to Mr. Duran, a world-class boxer, and
took steps to prevent Mr. Duran from leaving the country until he had repaid the amounts owing to the Treasury. Our attorneys
eventually obtained Mr. Duran's agreement to surrender his passport, to pay over certain assets to a trust account on behalf of
the United States, and to an order prohibiting him from transferring any assets without the prior written approval of the United
States. As a result of these efforts, the Treasury collected the refunds erroneously paid to Mr. Duran out of the proceeds of his
recent fight with "Sugar Ray" Leonard.

0
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2t.ivion nit Fundina Lev eaul lr nt
(Dollars in thousands(

Organization Toa Division

Pouo<rce P*eNirementm

BuoGT AUT14OR1Yy
OVTLAY S

Appropriated Positions

Workyears:

Full-time Permanent
Other

Subtotal
OvertLM/Hol day

Total

Decision Unit 2Tx07 Civil Tax Litication

r- 19921989 1990

$19,690
19,493

311

S22,733
22.506

339

280 313
4 4

284 317

1991

8ass Level Request LAvel

Program Chances: For 1992. the Tea Division requests 16 positions, 8 full-time equivalent workyears, and $948,000 in budget authority to addcesi the
burgeoning number of bankruptcy cases our Civil Trial attorneys are required to litigate. The enhancements include 12 attorney position and 4 clerical
support positions. The request will provide the Civil Trial program with the resources to deal with a major expansion in ite bankruptcy workload.

A program enhancement of S285,0oo will enable the Division to better serve our attorneys by making available additional automated litigation support to
address complex and large, document-intensive cases and greater access to automated legal research databases used in discovery for virtually every civil tax
case handled by our Civil Trial attorneys which were deferred due to the absorption of the 1991 pay raise.
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B&MUP'CY UIRC(Z"NT IVITIhTIVZ

A. The Presents The Tax Division's Surging Brukruptcy_
Workload

The Tax Division protects the Government's revenue interests
in bankruptcy proceedings initiated by individuals and
corporations by defending the validity and priority of tax
claims, by posing timely objections to plans of reorganization
that do not provide for the appropriate payment of taxes, and
by initiating suits to collect unpaid taxes from debtors.
Since the amount owed the Government is the primary issue in
these proceedings, Tax Division victories translate directly
into additional collections for the Federal Treasury.

The Tax Division's bankruptcy docket began to explode in FY
1986, when the combined effect of a spotty economy and record
debt levels precipitated an unprecedented upsurge in private
and corporate failures. Between 7- 196 and FY 1989, the
bankruptcy caseload being handled by the TaX Division grew
by 132 percent. As the accompanying chart illustrates, the
Division's bankruptcy receipts swelled from 5,300 cases in FT
1966 to 12,206 cases in Vt 1989 mad will likely eclipse 17,000
cases by the end of F7 1990 -- a 226 percent increase over WY
LOSS levels.

Although these statistics are sobering, they tell only a
partial story. While many of these bankruptcy cases require
only a minor investment of resources, a substantial and
increasing number of them involve multi-million dollar tax
claims and present complicated legal issues. Indeed, our
current docket contains 13 cases that have required 6 months
or more of attorney tine. This is an entirely new phenomenon
-- we had no such half-year bankruptcy cases in 1986 -- and
Is illustrative of a trend in our bankruptcy docket in general.
Indeed, the number of cases requiring three weeks to one-half
year of attorney time has also risen nearly six-fold in the
last four years (from 48 to 277). Bankruptcy cases now occupy
apprezinateLy 23 percent of our attorneys' tine.

BANKRUPTCY RECEIPTS
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The Tax Division has struggled to keep pace with the increase in bankruptcy cases, which, in combination with other new
sources of workload, has caused the dockets of our Civil Trial attorneys to skyrocket to between 75 and 90 cases each. Our
attorneys have managed these caseloads through increased productivity and the use of automation -- bankruptcy casm closings, for
example, have kept stride with receipts, Increasing by 63 percent just last year. Moreover, the average tine lag between the
receipt and closing of a bankruptcy case remains around five months. Even with increased numbers, most bankruptcies remain on a
fast track. our internal statistics demonstrate that our attorneys are closing more bakruptoy cases in the same number of days,
while spending more time on those cases. Obviously, this trend cannot continue indefinitely.

While the Division has thus somehow been able to cope with the inordinate surge in bankruptcy cases, al ost every economic
forecast indicates that the worst is yet to come. Economists project that in the next several years there will be a surge of
"seqa-bankruptcies" -- large conglomerates seeking to restructure mountains of debt, often the product of leveraged buyouts that
were financed with "Junk bonds." Personal bankruptcies are also predicted to reach all time highs, by some estimates exceeding
600,000 per year. FY 1992 thus almost certainly will be a new high-water mark for the Tax Division's bankruptcy practice -- a
flood tide which the Division is simply not equipped to handle. The additional resources requested for our Civil Trial Sections
will ensure that millions of dollars of taxes owed the Government by these corporations and individuals are not lost.

B. The Futures Business Failures and the Junk Bond Phenommnon

Corporate bankruptcies have averaged between 19,000 and 25,000 a year since 1982 -- more than in any period since the Depression.
Yet, even these figures will likely be surpassed as the result of the collapse of the $300 billion junk bond market.

Junk bonds, or high-yield securities, offer equity-like risks and rewards to investors seeking attractive yields. These bonds
became a source of capital and were used aggressively, most notably by the Investment firm of Drexel, eurnham, and Lambert, to
bankroll the corporate takeover boom of the 1980s. In 1956, according to the Mergers & acquisitions Nagamino, there were 335
leveraged buyouts involving $45.1 billion in total purchase price. In 1967, there were 267 leveraged buyouts, involving $35.6
billion in assets. And in 1958, there were 255 leveraged buyouts, worth $59.5 billion (including the $29.6 billion acquisition of
RJR Nabisco). As recounted in the book barbarians at the Gate, "(J]unk bonds became a high-octane fuel that transformed the
(leveraged buyout industry) from a Volkswagen Beetle into a monstrous drag racer belching smoke and tire."

Weighed down by excessive debt, untenable capital structures, and poor cash flow, these highly-leveraged corporations have begun
to fail. The leveraged buyout of drugstore chain operator Revco, D.I. Inc. was the first to fail, when, in 1988, Revco defaulted
on $700 million in junk bonds and sought protection from its creditors under Chapter 11 of the Bankruptcy Code. Since then, the
rush to bankruptcy court protection has continued: Campeau Corporation's Allied Stores Corp. and its Federated Department Stores
Inc., with $1.7 billion In junk bonds; Southmark Corporation, a Dallas-based rial estate investment company, with $744 million in
junk bonds; eastern Airlines, part of the largest airline company in the free world, with $743 million in junk bonds; and the king
of junk-bond deals itself, Drexel, Burnham, Lambert Group, Inc. (See "'80S Leveraged Buyouts May Bring '90a Bankruptcies", The
Washington Post (Jan. 10, 1990).) Economists and bond rating services (including Standard & Poor's) have predicted that between
five and nine percent of highly leveraged corporations will default on their junk bonds in each of the next two to three years.
Indeed, in 1989, defaults rose to 4 percent of the junk bond market, as compared with 2.5 percent in 1988. (See "The Dilemma of
Junk Bond Funds", The Washington Post (March 4, 1990).) This course of events has made a prophet out of John S.R. Shad, former
Chairman of the SEC, who in 1984 forecast that "(tlhe more leveraged takeovers and buyouts now, the more bankruptcies tomorrow."
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These and other corporate failures have major fiscal ramifications for the Federal Treasury. Zn virtually every corporate
bankruptcy, taxes are owed the United States: income taxes, FICA taxes, unemployment taxes, and a variety of excise taxes. In
most circumstances, the Bankruptcy Code requires the IRS to move quickly to determine the debtor's tax liabilities for all open
years. Audits that normally would take years, instead occur in a matter of months, and produce enormous tax claims relating to a
series of years that ordinarily would be the subject of several different audits. The result is tax claims that frequently range
in the hundreds of millions of dollars. Recently, for example, the Tax Division has defended millions of dollars of tax claims in
bankruptcy proceedings involving Storage Technology Inc. ($623 million tax claim); Campeu Corporation ($53 million tax claim);
Placid Oil Corp. ($543 million tax claim); and Baldwin-United Corp. ($450 million tax claim). This list does not include the
multi-million dollar tax claims that will be filed in many of the above-mentioned Njunk bond" bankruptcies, most of which remain
to be determined by the IRS. The Tax Division's mission is to ensure that these cases do not cause a major drain on the Federal
Treasury.

C. The Resosme: rArly Involvement in the ankoutay Process

What is the best way to maximize revenue collection in these upcoming bankruptcies? The answer my lie in our handling of the
recent bankruptcies of William Herbert Runt and Nelson Bunker Hunt, the largest individual bankruptcies in United States history.

Following their disastrous attempt to corner the world's silver market, an attempt that cost them well over $1 billion, the Hunt
Brothers in September, 198a, sought bankruptcy protection under Chapter 11 of the Bankruptcy Code. The Hunts' creditors included
Minepeco, a Peruvian minerals company which had obtained a $134 million judgment against the Hunts, Manufacturers Hanover Trust to
Company, approximately 2,000 unsecured creditors, and their largest creditor of all, the Internal Revenue Service, with a $1
billion tax claim.

The Tax Division began monitoring these cases the day they were filed. In October of 1988, our Civil Trial attorneys secured the
IRS a place on the Unofficial Ad Hoc Committee of Creditors (which included only two other creditors, Minepeco and Manufacturers
Hanover). With the approval of the Bankruptcy Court, our attorneys shared information on the Hunt's assets with Ninepeco and
Manufacturers Hanover and repeatedly thwarted the Hunts' attempts to deplete their estates. By the Fall of 1989, the Hunts had
failed to produce acceptable plans of reorganization. The Bankruptcy Court threatened to convert the bankruptcy proceedings into
Chapter 7 liquidations, which, as will be explained below, would have been disastrous for the IRS. To prevent this, our Civil
Trial attorneys began working around the clock to draft plans of reorganization that would be Jointly proposed by the IRS,
Ninepeco, and Manufacturers Hanover. In December of 1989, following hundreds of hours of negotiations, plans were proposed by
these parties and confirmed by the Bankruptcy Court.

Under the plans, the assets of the Hunts are now being liquidated by an independent trustee, under the supervision of our
attorneys and attorneys for the other major creditors. The IRS will receive 60 percent of the proceeds from the sale of the
Nelson Bunker Hunt estate, or approximately $110 million, and will receive 70 percent of the proceeds from the sale of the William
Herbert Hunt estate, or approximately $60 million. In addition, the IRS retains a nondischargeable $90 million claim against
Nelson Hunt and $75 million claim against Herbert, to be paid out of their future income. Our Civil Trial attorneys thus
instantly recovered $170 million in cash for the Government, with the prospect of an added $165 million in the future.
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The Hunt cases illustrate the importance of early Tax Division involvement in bankruptcy proceedings. Because of our early
involvement, our Civil Trial attorneys in the Hunt cases accomplished a number of firsts: we participated as a major player on a
creditor's committee; ye joined with other creditors in proposing a plan of reorganization; and we were appointed by a bankruptcy
court to help supervise the implementation of such plans. A huge dividend wam paid am the result Of these effortsi according to
studies prepared by Irnat & Whiney (now grnst & Young), had the unt oases been oonverted to chapter 7 liquidations, which almost
certainly would have occurred but for our attorneys' efforts, the Government would have recovered only $57.9 million; instead, the
Government will receive, at a minimit, $170 million. The additional $112.1 million rocouped is more than enough to fund the
entire operations of the Tax Division for a years.

It required, however, an Investment of over 4,000 attorney hours over an eighteen-month period to produce this landmark recovery.
Thus, the Tax Division was required to invest the equivalent of a full years of attorney time in a single case. Although
application of the techniques perfected in the Hunt cases would certainly result in additional recoveries in large bankruptcies,
the fact remains that the Tax Division does not have the resources to apply those techniques to the other large bankruptcy cases
on its docket, 13 of which, as previously noted, already have absorbed over 1,000 hours of attorney time. Moreover, if even five
percent of the 077 leveraged buyouts that occurred between 1944 and 1955 default in the neazt two years (a default rate well below
the estimates discussed above), the Tax Division will be faced with at least 40 more mega-bankruptcies. Although some of these
cases will be less time-consuming than the Hunt cases, many will be such worse. Even if these caseo, on average, occupy a third
of the time spent on the Hunts, they will monopolize the time of at least a dozen attorneys. And this does not take into account
the staffing needed to deal with the thousands of individual bankruptcies now being received by the Tax Division. Those cases
Must also be aggressively pursued, lest the American public be given the impression that they can avoid their tax obligations
through the expediency of bankruptcy. Indeed, in many bankruptcies the debtor's only creditor is the IRS.

Unless the Tax Division commits resources to the early development of its bankruptcy cases and pursues every option for maximizing
the recovery on Government tax claims, the Federal Treasury will lose hundreds of millions of dollars -- not because tne taxes
are not owed and not because there are no funds to pay those tax debts, but because the debtors will not be forced to pay them.
Conversely, for every additional dollar dedicated to bankruptcy work, the Tax Division stands to return hundreds, if not W
thousands, of dollars to the Federal Treasury. The enhancements requested for P¥ 1992 will enable our Civil Trial Sections to
successfully to address the surge in both large and small bankruptcy cases, the favorable resolution of which is critical
maintaining the integrity of the tax system.



Eclcdule of Cost Innuts
(Dollars in thousands)

Organization Tax Division Decision Unit 2TaxO7 Civil Tax Litigation

Request Level

Positions by Type
Attorney 12 6 $276
Nonlegal 4 2 45
Administratively Determined

Salaries

Subtotal 16 8 321

Personnel Benefits 121
Travel and Transportation 75
GSA Rent 69
Rent, Communications and Utilities 11
Printing 7
Other Services 432
Supplies and Materials 18
Equipment 17

Subtotal ... ... 912

Total 16 8 1,233

Description of Cost Inputs

Bankruptcv Initiative - 12 attorneys and four support staff are needed to address unprecedented increases in the Tax

Division's bankruptcy workload. Bankruptcy receipts have increased from 5,300 cases in FY 1986 to more than 17,000 cases in

FY 1990. Many of these cases are complex and time-consuming, as illustrated by the recent Hunt brother bankruptcies, which

required nearly 3,700 hours of attorney time. More of these "mega-bankruptcies" are expected in FY 1992, making the requested
staff increases absolutely essential.

1991 Pay Raise Absorption - A total of $285,000 is required to cover automated litigation support and automated legal research
expenditures deferred due to the absorption of the 1991 pay raise.
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Tax Division

Salaries and expenses. General Legal Activities

Summary of Decision Unit Resources by Object Class
(Dollars in thousands)

1990 Actual
Object Class Workvears Amount

Personnel compensation ....................
Personnel benefits ........................
Travel and transportation of

persons .................................
Transportation of things ..................
GSA rent ..................................
Communications, utilities and

miscellaneous charges ...................
Printing and reproduction .................
Other services ............................
Supplies and materials ....................
Equipment .................................
Total obligations ........................

317 $12,844
2,614
1,728

23
2,319

1,000
16

1,841
296
2 3

317 22,733

1991 Estimate
Workyears Amount

330 $16,693
3,398
2,245

30
3,014

1,300
21

2,393
384

68
330 29,546

1992 Estimate
Workvears Amount

338 $18,039
3,662
2,325

30
3,277

1,329
30

3,236
402
247

338 32,577

IncreaselDecrease
Hgz~s~ra Amuint

8 $1,346
264

8o

0
263

29
9

843
18

179
8 3,031

R,-34

11
12
21

22
23.1
23.3

24
25
26
31



Tax Diyision
Justification of Prooram and Performance

Salaries and Expenses. General Leaal Activities: 15-0128-0-1-752
Management and Administration - 6 Tax 30

Lona-Range Goal: To provide Division-wide management and policy direction including: maintaining effective liaison with the
Internal Revenue Service, U.S. Attorneys' Offices, and other client agencies; providing essential administrative, financial,
personnel, and information systems support to Tax Division employees; promptly reviewing and analyzing proposed legislation
affecting the nation's internal revenue system; and fulfilling the Division's administrative responsibilities under the Freedom of
Information and Privacy Acts, as well as under Section 6103 of the Internal Revenue Code.

Kaior Objectives:

To furnish policy guidance and direction for all litigating operations of the Tax Division.

To supply all required financial, technical, personnel, and other support services to components throughout the Tax Division.

To obtain funding and programmatic resources needed to sustain the Division's litigation program.

To represent the Tax Division effectively in its dealings with the IRS, the offices of U.S. Attorneys, and the other components
within the Department of Justice.

To supervise the comprehensive implementation of the EAGLE office automation network.

SaiuProran Deaorintiont Thp Executive Direction, Legislative Affairs, and Administrative Services components of the Tax
Division provide leadership, policy guidance and direction, and administrative support. The Division's executive leadership
establishes appropriate and uniform policies involving civil and criminal tax la' enforcement, and promotes and maintains
communications and liaison with the offices of U.S. Attorneys, and other components of the Department of Justice. The legislative
affairs program reviews and analyzes legislative proposals that directly affect tht litigating mission of the Tax Division, and
prepares all legislative reports required by the Congress, the Office of Management ind Budget, and the Department of Justice.
Timely responses are also prepared to satisfy the requirements of the Freedom of Inforbation and Privacy Acts.

The Administrative Section provides services relating to general administration, fiscal/budgetary controls, automated information
systems technology, personnel administration, and other administrative support services as required. It consists of five separate
components: (i) the Executive Office, which provides overall control and policy guidance; (ii) the Comptroller's Staff, which is
responsible for all financial, budgetary, and program evaluation requirements, post litigation operations, and travel voucher
processing; (iii) the Information Resources Staff, which is responsible for the implementation and maintenance of the new EAGLE
office automation network, and for providing all other information systems technology support required by Tax Division employees;
(iv) the Personnel Staff, which monitors the recruitment and hiring of Division personnel, and supplies all other required
personnel services; and (v) the Services Staff, which manages security, case and file control, procurement, facilities management,
and all other service support functions.
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Accomplishments:

The Division's senior executive management remains committed to maintaining and enhancing the standards of excellence that have
been the hallmark of the Tax Division for over fifty years. This commitment is reflected in demonstrated improvements in internal
management controls, statistical record keeping, and office automation systems, as veil as in a renewed emphasis on employee
training, recruitment, and retention, the results of which have been extraordinarily successful.

The Tax Division's mission is to promote the uniform and equitable enforcement of the Nation's tax laws. Recognizing that the
accomplishment of this mission requires a team effort, the Division's executive managers have fostered heightened cooperation with
the offices of U.S. Attorneys, and the Treasury Department, meeting regularly with representatives of those offices to discuss
matters of mutual concern. In this regard, and of significance, a Deputy Assistant Attorney General for the Tax Division is
currently representing the Division on an Internal Revenue task force responsible for recommending improvements in the Service's
criminal enforcement program. similarly, the Tax Division has increased its participation in the Organised Crime Drug Enforoment
Task Forces (OCDUTF) and in the Dallas Bank Fraud Task Force established to address the country's savings and loan crisis. The
Division also is assisting in the negotiation of international treaties, such as the Mutual Legal Assistance Treaties (NLAT),
which may permit tax authorities to obtain access to individual and corporate financial information in both civil and criminal tax
cases. These treaties are critical to the Government's continuing efforts to interdict international money-laundering and tax
shelter schemes.

The Division has also succeeded in dealing with its previous employee recruitment and retention problems. The Division's
management team firmly established employee recruitment and retention as the Division's number one priority. As a result, a
number of new programs were established to address these areas. In the past year, the Division greatly expanded its Summer Honor
Program and embarked on a new Fall recruitment program under which high-ranking Tax Division officials visited thirty law schools.
These programs had an immediate, positive effect: applications for permanent employment rosa by 50 percent, the quality of those
applications Increased dramatically, and the Division experienced its highest offer acceptance rate -- 53 percent -- in recent
history. The Division's management also instituted procedures to improve lateral hiring. Media advertisements have produced
several hundred quality applicants. To deal with employee turnover, the Division's management augmented existing award programs,
created a new spot-award program for non-legal employees whose work performance demonstrated genuine initiative, greatly enhanced
the training opportunities available to Division employees, and organized committees of line attorneys and secretaries to improve
communications between those groups and the Assistant Attorney General.

The Comptroller's Staff continues to monitor the funding posture of the Tax Division, providing the Division's management with up-
to-date reports of the Division's expenditures, as well as proposals for reprogramming resources, when necessary. For 1990,
separate reports have been established to track the Division's Organized Crime Drug Enforcement Task Force (OCDETF) program. In
meeting the reporting requirements established by the Department's OCDETF Administrative Unit, the Comptroller's Staff has
established separate operating plan budgets and has implemented effective procedures for reimbursable billing from the OCDETF
appropriation. The Staff is currently in the process of developing similar tracking systems to monitor the Division's activities
with respect to financial institution fraud investigations and the new criminal tax enforcement initiative focusing on petroleum
excise tax evasion.
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A new unit has bno established in the Comptroller's Staff, the Managoent Information services (nXi) Unit, which has greatly
improved office efficiency and productivity. 3I has established management information systems databases that allow the staff to
respond quickly and accurately to a myriad of resources-related inquiries &ade by management and administrative official. Newly
established internal databases also provide the Comptroller's Staff with a firmer grasp on the Division's caseload as a whole.
These databases presage an entirely revised case management system and computer workload projection model that should be in place
within the next several years. The Comptroller's Staff has also completed a comprehensive procedures manual for each component of
the Staff, Qhich addressee the following areas: (i) travel authorization and voucher processing; (ii) post litigation operations;
(iii) financial and accounting procedures; (iv) budget and program evaluation activities; and (v) management information services
operations.

The Information Resources Staff is supervising the Division-wide installation of the long-awaited EAGLE office automation network.
The EAGLE office automation contract was awarded In July, 1909, and since then extraordinary efforts have been undertaken to mot
an aggressive implementation schedule. The Information Resources Staff has supervised cable installations throughout Tax Division
offices, and has monitored the construction of a computer room to support the EAGLE office automation network. The staff has also
obtained contract support for facilities operations and maintenance and "hotline" services to address any problems that might
arise from the network's operations. Additionally, the Staff will soon be working in close cooperation with representatives of
the Department's other litigating components to develop a uniform, Department-wide case management database system.

The Personnel Staff has assisted the Office of the Assistant Attorney General in implementing its aggressive employee recruitment
and retention program. The Personnel Staff has endeavored to bring new recruits on-board as quickly as possible (consistent with
security requirements). In addition, it has overseen the development of a "spot award" program for non-legal employees, which, in
cooperation with the Justice Management Division, will provide awards of between $75 to $150 to employees who develop innovative
techniques for improving office effIioency and productivity. The Personnel Staff likewise works closely with the Division's
Office of Training to track and monitor all training courses attended by Tax Division personnel, a responsibility that ham
escalated with the substantial expansion of the Division's own internal training program. In order to more fully address employee
retention problems, the Division is this year requesting funds to permit it to compensate its attorneys on the Administratively
Determined Pay System. This is part of the Department's overall effort to bring all Departmental attorneys under a single pay
schedule.

The Services Staff has responded effectively to new workload requirements stemming from the implementation of the EAGLE office
automation network. This involved, in no small measure, addressing burdensome procurement requirements associated with EAGLE'
equipment leases, and purchases, and in coordinating and monitoring the renovation of a computer room in the basement of the
Judiciary Center Building. In addition, the Staff worked extensively with Department officials to ensure the smooth transition to
the new FTS-2000 communications and WASP telephone systems.

The Administrative Section's services staff has embarked on the first full A-74 privatization of commercial activities review in
the Department of Justice. An A-76 review of the Division's mail, messenger, and files services is currently under way. A
request for proposal from commercial vendors will be issued and the cost comparison completed this Fall and the determination
whether to contract out or to retain the function in-house will be made by the beginning of 1991. The A-76 review covers 11 F9
snd nore than $S7,000 in personnel and benefits costs alone. In addition, the Information Resources Staff has contracted out for
facilities maintenance and EAGLE hotline support under the auspices of the A-76 program. In total, 17 VTE workyearn are being, or
have been, reviewed under the Division's A-76 privatisstion program.
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The Tax Division has also implemented a number of steps to address the weakness in our debt collection program. We have hired and
trained 6 additional collection paralegals for our Civil Tax Litigation program to enable the Civil Trial Sections to consistently
implement the debt collection procedures set forth in Tax Division's Memorandum 84-25 on Collection Procedures. A review of all
outstanding judgments has identified those judgments not currently in Active collection within the Division . These judgments
will be transferred to the United States Attorneys' Offices or the Internal Revenue Service. The Division has implemented an
annual review of all outstanding judgments. We have made a commitment to automate collection procedures as much as possible and
design a computer database that will provide management information that accurately reflects the case inventory, outatqpding
balance, and collection potential of Division collection cases. Tax Divilsionrb emphasis on collection efforts have resulted in
the collection of $47 million as of the end of June, 1990, as compared to $14.9 million at the same time last year.

tO
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Organization Tax Division

Resource Requirements

BUDGET AUTHORITY
OUTLAYS

Appropriated Positions

Workyearsa
Full-time Permanent
Other

Subtotal
Overtime/Holiday

Total

QiLision Unit Funding Level Reouirements
(0olars in thousands)

Decision Unit 6Tax3O Nanaement and AdmlistJLtion

1989 1990 1991 1992
Base Level Request Level
Change Cum. Change Cum.

$4,817 $5,526 $6,275 $415 $6,690 $1,414 $8,104
4,769 5,471 6,212 411 6,623 1,319 7,942

91 99 95 ... 95 ... 95

82 91 91 ... 91 ... 91
12 12 12 ... 12 ... 12
94 103 103 ... 103 .. o 103

3 3 3 ... 3 .'. 3
97 106 106 ... 106 .. , 106

ProgruS Chingte: A total increase of $1.414,000 is requested for the Division's management and administration program for lr 1992. Of tole amount,
$500,000 is required to cover operations and maintenance costs for the Division's EAGLE office automation network. Following the award of the EAGLE
automation network contract to TiSoft, Inc. in July, 1989, the Division embarked on an aggressive installation schedule designed to put the network in place
by the end of calendar year 1990. Under the terms of the contract, the Tax Division is obtaining EAGLE office automation equipment under a lease-to-
purchase agreement. By rY 1992, most of the EAGLJ equipment will have been purchased by the Tax Division, at which time the funding provided by the Legal
Activity Office Automation ILAOA) fund will cease and appropriated funds will be needed to pay for all maintenance costs and upgrades to Division-on*med
equipment. The President's 1991 budget request includes a mandatory cost increase of $255,000 for EAGLE equipment maintenance. However, thief initial level
of funding is insufficient to cover all of the operations and maintenance costs that will be incurred during FT 1992. The additional funds requested for
FT 1992, in conjunction with existing base Level funding for CAGLE operations and maintenance built into the FT 1991 request, will enable the Tax Division
to utilize the sophisticated EAGLE office automation network in the manner in which it was originally envisioned.

In addition, a program enhancement of $122,000 is required to cover training that would be deferred due to the absorption of the 1991 pay raise. These
funds will enable the Division to broaden the outside professional training opportunities made available to Division personnel. WhLle the Division
currently maintains a training program in-houe, training in certain complex areas of tax law can best be provided by outside sources with specific
expertise in the area of tax law in question -- e.g. financial institution fraud and motor fuel excise tax fraud involving complex *paper trails* which muat
be carefully and thoroughly analyzed if the prosecution of offenders is to be successful.

The requested program increase of $35,000 is necessary to support the Department's implementation of the Administration's "Kanagement Priorities for the
1992 Budget" s outlined in OSB memOrandum (N-90-OS) dated July 16, 1990 to all Executive Departments and Agencies. The funding will be used to
specifically address upgrades in financial management systems consistent with long-standing Administration goals for consolidating, upgrading and
modernizing a single integrated financial management system within each agency, with full implementation of the Core Financlal Requirements, the Standard
Ledger and capable of producing eaditable financial statements.

For rl 1992, the Tax Division requests $S7,000 in budget authority to cover the cost of extending the Administratively Determined Pay System to all
attorneys within the Division, a change which will ensure parity within the Department and enhance our ability to retain experienced attorneys.

B-39



Organization Tax Diviion

Resource Reulrementa

BUDGET AUTHORITY
OUTLAYS

Appropriated Positions

Workyarsi
Full-tlme Permanent
Other

Subtotal
Overtime/Holiday

Total

Decision Unit Fundin. Level Reouiremene
(Dollars in thousands)

Decision Unit 6TAx3O Kanasent and A/iniatration

1989 1990 1991 1992
Bass Level Request Level

Change CUM. Change Cue.

$4,817 $5,526 $6,275 $415 $6,690 $1,414 $8,104
4,769 5,471 6,212 411 6,623 1,319 7,942

91 99 95 ... 95 ... 95

82 91 91 ... 91 ... 91
12 12 12 ... 12 ... 12
94 103 103 ... 103 ... 103

3 3 3 ... 3 ... 3
97 106 106 ... 106 ... 106

Program Chang":l A total increase of $1,414,000 is requested for the Division's management and administration program for rY 1992, Of this amount,$500,000 is required to cover operations and maintenance costs for the Division's ZAGLN office automation network. Following the Award of the AOLS
automation network contract to TiSoft, Inc. in July, 1989, the Division embarked on an aggressive installation schedule designed to put the network in placeby the end of calendar year 1990. Under the terms of the contract, the Tax Division is obtaining EAGLE office automation equipment under a lease-to-
purchase agreement. By FY 1992, most of the EAGLE equipment will have been purchased by the Tax Division, at which time the funding provided by the LegalActivity Office Automation (LAOA) fund will cease and appropriated funds will be needed to pay for all maintenance costs and upgrades to Division-ownedequipment. The President'e 1991 budget request includes a mandatory coat Increase of $255,000 for ZAGLX equLpment maintenance. However, this initial levelof funding io insufficient to cover all of the operations and maintenance costs that will be incurred during FY 1992. The additional funds requested for
FY 1992, in conjunction with existing base level funding for BAGL8 operations and maintenance built into the rY 1991 request, will enable the Tax Division
to utilize the sophisticated EAGLE office automation network in the manner in which it was originally envisioned.

In addition, a program enhancement of $122,000 is required to cover training that would be deferred due to the absorption of the 1991 pay raise. Themefunds will enable the Division to broaden the outside professional training opportunities made available to Division personnel. While the Liviaton
currently maintains a training program in-house, training in certain complex areas of tax law can best be provided by outside sources with sefcific
expertise in the area of tax law in question -- e.g. financial institution fraud and motor fuel excise tax fraud involving complex 'paper trills which must
be carefully and thoroughly analyzed if the prosecution of offenders i to be successful.

The requested program increase of $3S,000 is necessary to support the Department's implementation of the Administration's "Management Priorities for the1992 budget- as outlined in 093 memorandum (M-90-0S) dated July 16, 1990 to all executive Departments and Agencies. The funding will be used to
specifically address upgrades in financial management systems consistent with long-standing Administration 9 oals for consolidating, upgrading andmodernizing a single integrated financial management system within each agency, with full Implementation of the Core financial Requirements, the Standard
Ledger and capable of producing auditable financial statements.

For FY 1992, the Tax Division requesto $7S7,000 in budget authority to cover the cost of extending the Administratively Determined Pay system to all
attorneys within the Division, a change which will ensure parity within the Department and enhance our ability to retain experienced attorneys.
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Organization Tax DiviLion

Positions by Type
Attorney
Nonlegal
Administratively Determined

Salaries

Subtotal

Personnel Benefits
Travel and Transportation
GSA Rent
Rent. Communications and Utilities
Printing
Other Services
Supplies and Materials
Equipment

Subtotal

Total

Schedule of Cost Innuts
IDollars in thousands)

Decision Unit 6Tax20 Manaaement and Adminlstration

Request Level
£E ix

757
757

657

... 6S

... ... 1,414

DescrLtlon of Cost Inputs

ZACGL Office Automation Maintenance - An additional $500,000 is retired to cover maintenance costs for the new RAGLN office automation network.
Sufficient funding to cover such additional maintenance coats is simply unavailable in the Division's current appropriated account. Hence, the
requested funding Is absolutely critical if the Division is effectively to maintain its new, sophisticated office automation environment in working
condition.

1991 Pay Raise Aboorption - A total of $122,000 is required to cover training expenditures deferred due to the absorption of the 1991 pay raise.

FMIS Znhancenta - A funding increase of $3S,000 is required to support the technological enhancement of the Department's Financial Management
Information Systems (PHIS).

Administratively Determined Salaries - A total of $757,000 is requested to eliminate the salary differentials currently existing among the
Department's attorney personnel.
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I Dvision

Salaries and expenses. General Lecal Activities

Summary of Decision Unit Resources by Object Class
(Dollars in thousands)

1990 Actual 1991 Estimate 1992 Estimate IncreaselDecrease
Object Class Workyeare Amount Workyears Amount Workear Amount Workyears Amount

11 Personnel compensation .................... 103 $3,150 103 $3,577 103 $4,588 0 $1,011
12 Personnel benefits ........................ 442 502 532 30
21 Travel and transportation of 48 52 53 1

persons .................................
22 Transportation of things .................. 48 50 50 0
23.1 GSA rent .................................. 481 546 586 40
23.3 Communications, utilities and

miscellaneous charges ................... 210 238 242 4
24 Printing and reproduction ................. 17 19 19 0
25 Other services ............................ 931 1,065 1,808 743
26 Supplies and materials .................... 88 100 100 0
31 Equipment ................................. .111 126 126 a

Total obligations ........................ 103 5,526 103 6,275 103 8,104 0 1,829
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Lai Divisiof
Salaries and expenses. general Local Actlvltlts

Finnneil &lvsi - mra rtn Chanams

(Dollara In thousands)

I tern

Grats

01 -11 ................... ..... ........ ......
05 -7 . .. ... .. .. ... ... .. ... .. ... .. .. ... .. .. .. .... .

Total PIltlena ld annual rate ....................
La p s ( I .... .. ... .. ... . . . . ... .... .. ... .. .. .. ....
Other personnel ompensatln .......................
Admlnlitratlvely deterlnned mealol ...............

Total worlyeara and personnel
,- compena tlon ....... ..............................
Permonn el benefits ... ...... .......................
Travel and tranmp ltatli on ..........................
GSA rent ..................... .... .......... .....
Other tent ............... .........................
Pr in i ng .................. ........ ................
Other lervl es ................. .... ..............
supplies a nd materials .............................
Equipment ........ .................................

Total pioge: vrkyearm and oblligatlon
rcharn e la en d 111) .......... .

major Case
initiative

4 9193
I 33

Pooa Amour

General
enforcement
Initiative
Po . Amount

3 $14
2 44

Comport- MIS IrAOL
bankruptcy Satlon Inhance- Main-

Inltlatlve I lssesa ment tnanet
P0s Aeounti Amount

12 100
4 07

Amount Aountj -Pol A ont

30 91,31
9 197

Federal
Appellate

ActivlteyrmnlreCvlTlMngmn n

Motor fuel
Ieilse TIa
initiative

Por. Amount

3 44

S 205 10 411 a 301 16 637 ... .. . 39 1,073
-3 -102 -1 -20S -4 -160 -S -314 .. ... -II -786

.1 ... I ... 1 .. 2 7S

3 1o] S 207 4 160 a 331 7? . . ... 30 I.is
40 74 60 131 ... . . ... W9

106 so 96 7S ... .. .. M

23 43 3s iI ... .. .. 1 9
S7 9 11 ... .. ... is

1 2 7 . ... I
47 94 13 432 221 35 oo 1,343

S 10 9 18 ... ... ... 42
SS I Is 17t .. ... ... I)I

Iis is So0 0 4.20S
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Civil Tam
Litigation

Criminal Tom
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Management and
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Total
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Salaries axd eMnsan, Gene.al Leal ActivitLea

1991 _ 1992 _
1990 Program Program

category ______Authorized Rouest 3upplemiente Total increases Total

Attorneys.t9 ) ................................. 360 360 a 368 30 39
Paralegal Speclists j9SO) ..................... 26 26 ... 26 I .. 26
other Legal and XinIred (900-9).... 8)... 29 29 ... 29 . 29
Gn. Admin. Clerical and Office
Servic*8 (300-399( ................................ 236 232 4 236 9 245

Accounting and Sudget 4S00-5993 ..................... 5 ... 5 ... I

Total......................................... 656 6S2 12 664 39 703

Washington...................................... . .62 620 12 640 39 879
U.S. Field .......................................... 26 24 ... 24 ... 24

Total ............................................. 6S6 652 64 664 39 703

r
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Salaries and Ac s. ral L activities
salk of 1991 Ca

(Dollar in thauaas)

Transfers

A=Urf R ept os m a

3. Criminal Matters:
Federal appellate activity ........
organized crime prosecution .......
Public integrity ..................
Fd............ ...
Narotic & da erous dru

proseution .....................
Internal security .................
General litigation A lgal

ad i v c ..........................
Office of special investigations ..
Pcoetion support ...... : ........
child exploitation and dsoenity

section ..........................
Manage* & administration .......

Toal....... ...

29
96
38

117

27
83
34

104

$ 2,307
7,850
3,000
8,951

-25

73 66 5,743 ... ...
43 40 3,515 ... ...

78 71 6,143 ... ...
43 42 3,882 .... ...

169 160 12,234 .... ...

20 20 1,712 .... ...
.L M 6.48 .

792 733 61,820 -25 -25

... .... 11 29
-25 -$1,903 -36 27 71

... ... .... 15 38
... ..... 30 15 1,940 147

27
58
34

119

$ 2,318
5,938
3,015

10,891

... ... ... 28 73 66 5,771

... ... ... 17 43 40 3,532

... ... ... ... ... ... 30

... ... ... ... .. 17

... ... ... ... 6 3 382
78
43

175

71 6,173
42 3,899

163 12,616

... ... ... ... ... ... 8 20 20 1,720

-1,903 ... ... -36 36 18 2,508 803 726 62,389

Trm.: In 1991, 25 positions, 25 workyears, and $1,903,000 will be trasfe'red to the U.S. Attorneys appropiation to iJploint the directive
of the 1990 Violent Cri InitIative %ch provided resources for oCmbattinq marqing ozqized crie qroup in major U.S. cities.

ppa mn: ;lflects the perunrt effect of the 1990 repogramig of flwi from the Criminal Division to the Office of Lsagl Omsel.

Sumlentals- e : Includes resour for three ep rate initiatives: Financial Institutions Fraud (30 positions, 15 workyears, and
$1,884,000); short term witness protection (6 position, 3 workyera. and $314,000); and Increased traivwription costs ($314,000).

C. I

1991 Program
SualImentals

eaQuested

1991
Apropriation
An t t

1"l President'
slawt =

am Mf N&



aflLIM xMlsb
OSi's d I~ue but teerl ktivitits

Edotli iun U

19 1............ ........................................................................... 792 733 56116,
rtw n S Wle , F wcial . l atutim Y i .......... I................................................. 30 ls 1864
v ote ccO4Qwdud arw m d U t c L pl Imotm tans to U.5. t ys ................................... -Z -2s -1.03
ftw Sd i lmnta . Fknm Atiat & ct - Vita sse rity ................... I.................................... 6 3 314
p9 *m tagp lan ta. 2am t u r ...... ipti.. . da.vi .............................................................. . ID
pmpmamarq to Oficie of Lepi Omr i n2 .3

1991~~itiawtkemti . 34) 724 W7,309" I cl~m s !f- at , ... . .. . .. o....... I, .................. 0. . . . . . ... . . 0 00 . ... .. . . .. . .

1991 p a l i, tim ............................................. I ............................................... .. . . 37'4
1992 pay r m ..... ...................................................................................... .. ... 1,034

itua cu o ................. 17
*m= t~ trm m .. ... .... .. ... ... .... ... ... .... ... ... ... .... ... ... .... ... ... .... ... ... .... .... ... 1.w4a lnio t ra ..... .. ... 17

IN S J hay tn tv bwxm ... ... .. ........................................................................... ... ... I"W t f t .......... : .................................................................................... . .... ... ..
70 wa tlc ft v -ps Systm''- .......... ...... ........................................ .
Hfla" befits . ... 33
M r t .. ...............................................raul ",nm~f~ t 70.. 3

o ad Drzutowt priatiaq at 16...........................

ac da i alam.............................. ................. ....
t y mqu at c a l e rm .......................................................... . .. .. ... . 3

s trmity plw ni a . . I .. ........................................... ................. ........ . . .
N ym %nvi nW tA o . ....................................................................... S 1

Cles' r i... .. ............................ ..... 1
ra alI tu .....mr....... .. . . ........... ....

Tsot. I t le ..... .................. . . . . . . .............. ....................... .......... . 20 6.931

1 t .. A......... ............ . ................................................................... O .

1992 iqomttrrd*U AfwcWowto wvo * b ............................... 2 74 6.0

cat. Oeft . Fat.

be m fort evapuk O LOS 5 fm I n ... : ........... A"anS a .

3. TrWi dml .............. . 02. 724 56239. 603 744 9 .l.04 64. . 7.2 . 79,417 7) 4 $11.43)
I &I ................... .I ... . . . . . . . . . . . . . .. . . . . . . . . . . . . . .. , . . .. .0 3 7

-10 F4 74183oxl-J soa autt 026 700 632 72

610 6741 60) 7
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Salary and expense. Caral lLa Activitl
unav of lesouos yI

(Dollars in thouands

1990 an enacted Appropriation
Afe eusrtio 1990 Planned Aniiae l"2 Base Eftit

Peru. Perm. Peru. Perm. ARm [xM.

Criminal Matters:
Federal appellate activity .... 29 27 $ 2,152 29 27 $ 2,152 29 27 $ 2,318 29 27 $ 2,483 29 27 $ 2,529 ....... $ 46
Organized crime proseution... 282 238 19,099 282 238 18,863 71 58 5,938 71 58 6,379 71 58 6,600 ...... 221
Public intrity .............. 34 32 2,611 34 32 2,611 38 34 3,015 38 36 3,331 38 36 3,450 ...... 119
Fraud ......................... 117 104 8,555 117 104 8,555 147 119 10,891 147 134 13,071 182 152 17,757 35 18 4,686
Narcotic & dangerous druq

prosecution ................. 74 47 3,662 74 47 3,662 73 66 5,771 73 66 5,930 88 73 7,355 15 7 1,425
Intenial security ............. 44 34 2,691 44 34 2,341 43 40 3,532 43 40 3,688 43 40 3,822 ...... 134
General litigation & legal

advice ...................... 78 55 4,383 78 55 3,833 78 71 6,173 78 71 6,406 78 71 6,652 ...... 244 ,
Office of special

investigation .............. 4.5 44 3,731 45 44 3,581 43 42 3,899 43 42 4,157 43 42 4,291 ...... 134
Proeecution support ........... 169 137 9,464 169 137 9,464 175 163 12,616 175 166 13,510 196 177 15,945 23 11 2,435
Child exploitation and

obscenity ................... 20 19 1,573 20 19 1,423 20 20 1,720 20 20 1,841 20 20 1,873 ...... 32
Managment & acnistraticn... _0 _U 5.7 _U2 6.638 _§ _M 6.51 _0 80 7.O __M _ 91 ._, , 2.13

Total ..................... 979 820 63,659 979 820 63,123 803 726 62,389 803 746 67,804 876 782 79,417 73 36 11,613

Reabrtarsable Workyears .......... ._ § -_
Total Workyear ................. 826 826 732 752 788 36

Other wdkears
Overtime ................. 2 2 2 2 2 ...
Total oxpnmsable - - - - - -

workyear.s .............. 828 828 734 754 790 36
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Justification of Pronrm and Performnce
Cia LDikvil

Salaries aid penwes. General Legal ktivitie: 15-0128-0-752
Federal AMeellata Activity - 2CHOI

L Goal-, To secure appellate judicial decisions in criminal cses favorable to the United States in acordance with the fair administration of
criial justice.

Major Cblectives:

In Supre Oi0urt ames, the Section prvp s draft briefs (briefs in opposition and merit briefs) and petition for certiorari; aid se defedants'
certiorari petitions.

In courts of appeals cam referred to the Section by the United States Attorneys and other comnenta of the Division, the Section writes briefs,
reearing petitions, and mands. petitions. It also prints oral ar,wints.

In judicial decisions adverse to the Cverrmit, the Section prepare randa on behalf of the Criminal Division to the Solicitor General
rocmmerd whether further review should be aoght.

The Section nurnilem solutions to legal problem arisinq in the promotion of criminal cases to other omnnts of the Division and to the United
States Attorneys.

Base Proram Docrmntioi: The Appellata Section ocn- ists of a group of attorneys who are qeezts in federal criminal lw. (1) 'The Section, in
conjunction with the Office of the Solicitor Genral, reviews certiorari petitions in federal criminal caes filed in the a.rem Oaurt to determine
whether to respond by filing a brief in position or to waive a responm bause the petition does rot mnrit any armr. If the oe srits a
reqne, a draft brief in opposition is prepared by a Section attorney opposing Supre Court review. The Section also preptsve draft certiorari
petitions and writ briefs for the Solicitor General. (2) In cases before the courts of appeals, at the request of United States Attorneys, Section
attorneys write briefs and participate in oral ariet. The Section also provides advice to Assistant U.S. Attotneys y ho seek assistance in the
preparation of their appellate briefs. (3) 'The Section examines reviewable decisions of district courts and courts of appeals adverse to the United
States Depart eri of Justice to determine whether review or further review is justified. In this pt ce.., the Section Attorneys in their moranda
present the strongest possible arguments in favor of the qmviwitn's position, and, where possible, attmt to develop argusens that will result in
decisions favorable to the United States.
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Aoomwlitments and MNrkload: The quantitative eoqperene and expectations of the Appellate Section arm p I in the following table:

1992

supreme Court:
Briefs in cgco ition ....................................................... 306 375 375 ... 375 ... 375
aiver of reqxra es ........................................................ 875 875 875 ... 875 ... 875

Merit (including micm) briefs ............................................ 11 6 6 4 10 ... 10
Geret petitions for certiorari ........................................ 5 5 5 2 7 ... 7
Court of Appeals:

Main and reply briefs, oral argumnta and
Rehearing and mandaus petitions ......................................... 255 240 275 ... 275 ... 275

Averse Decision
M a n a.................................................................. 844 1000 1000 ... 1000 ... 1000

The Apellate Section plays a major role in obtaining favorable appellata decisions in federal criminal cases. For e ple, the Sentencing Reform Act
of 1984 reLqires that criminal sentmnoss be i under guidelines promilgatad by the S*encing Ommission. te Lntsrpr*tation of the guidelines is
now a ommi issue in appellate litigation, and the Section is involved In ensuring that the guldelinms are properly omvtrumW. The Section provides
relevant arguments to United Statee Attorneys pertaining to favorable judicial interpretations. The Section handles apeals for United States
Attorneys and other Sections of the Division, including the appeals in oaplex cases. 2he Section has oontinued to shephrd monesfully the speedy

TIrial Act, providing advice to the United States Attorneys an issmes arising under the Act.

It is anticipated that the addition of ne positions to the U.S. Attorneys' Off Im will result in an increase in adverse decisioes, rewilting in an C4
increase in adverse decision mmarda. Other workload factors will also be affected. A few representative caes in ihdch the Section has
perticipaed are discussed below.

Dawing the peat year, the section has prere briefs for the rem Court and the courts of appeals on a ner of iqxtant and reaowring Lasm.
Fr instance, the ciruAits have divided on the quetion whether certain types of burglary are violent felonies for piomes of learning a sentence
under 18 U.S.C. 924(e). The Section has filed briefs aid rehearing petitions on this in" in several Ninth Ciroit cases, including AM, No. 89-
30043; llY, No. 89-30057; .A&0, 669 F.2d 525 (1989) and , No. 88-5037. 71. Section alpo praerd a draft Supromm Court merits brief on
the ise in Ta1l v. United Sta No. 88-7194. The Court will resolve the isme this tam.

Last term, in rgm v. United Stae, 109 S.Ct. 2237 (1989), the Spe Court rlzed that a magistrate in riot authorized by statute to preside over
jury selection, and that reversible error owoms tom the district court delegates jury selection to the magistrmts oer the defendant's timely
objection. Certain district owrts, including oirts in Hali, Puerto Rico, and the Eastern District of NI York, have routinely delegated juwy
selection to a magistrate. Therefore, in the aftermath of Gme, virwtally every ocnviction obtained in thoe districts by jury trial wes at risk. In
an ette to contain the dome caused by e, the Section has filed briefs and rehearing petitions in the First and Ninth Circuits arguing that in
the abmnce of a timely objection, a defendant has forfeited his right to reversal under Qe. Twes cases include, inter alia, UitedS v.
Eri3 , 686 F.2d 223 (9th Cir. 1989), petition for ret hearing en ban deied, January 16, 1990, and Unite Stat v. lM-i 890 .2d 490 (lIt Cir.
1989), rehearing granted, February 9, 1990. The Section has also prepared in conjunction with the Solicitor Geuaral a certiorari petition in Uited
t V. , No. 89-1363.
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7Th Section has scesfully filed a rehearing petition in United v. pstru. , 893 r.2d 781 (1981), in tich the Ninth Ciln t held that the
Sentenuiin Odelinse prohibit district ocrts, in determining the appropriate guidelinesentnce, from n widerlng conduct that as not the subject of
the oms*it of conviction. In , the defiant as owicted on two mts daring distribution of cocaine. The Governmnt smowed that the
defendant also distributd drugs on other oomscwus for thic he a nt charge. 7b determine the defendant's base offene iel, the district court
aggreated the quantities of drumq namd in the indlctea with the uncharged quantities, and the Ninth Circuit reversed. In granting the reearing
petition, the court of appmls withktw its decision.

The Section filed another suocmft rearing petition in bi v. , 869 F.2d 965 (6th Cir. 1989). in that case, the Sixth Circuit
held that the rweral of the conwiction of ane oanpirator on a qround other than insufficient evidence also reiired the reversal of the conviction
of the sole alleged co-conirator. On rehearing, the court reinstated the conwiction of the o,-coxrpirators, agreeing with the Section's aztqmt
that consistency as not reaqire. 884 F.2d 924 (1989).

The Section's draft merits briefs for the Solicitor General this term include the followinq cases: United v. Qje3jRj, No. 89-61 (htwther
s&pression is rwpired for nrermjudtcial delays in judicial seal iq of electronic surveillance tapes); v. United St., No. 99-5691 (twher
an order of restitution .y be based on o t beyond that charged in the count of conviction).

Decision Unit Ftrlinia Level Reauirments
(Dollars in th)mazd)

organization: CrmlDivia3

HUDWT AMTMOPRM
OULAYS

Appropriated itsitions

Workyears:
Full-tixe Perrwit
Other
Subtotal
Overt ixe/"ol iday

Total

Promcam: 2aqMl Federal Aonellate h-tivit'

C-5

99 199019 1 2 L _ 1
ase- aemllAuest I Avel

-_Q0M- -a.- M

$2,039 $2,152 $2,318 $165 $ 2,483 $ 46 $ 2,529
2,022 2,135 2,294 164 2,458 4k 2,498

28 29 29 29 ... 29

23 27 27 27 ... 27

23 27 27 27 1 . 1 27



Chrm: se totalling $46,000 an requested. Ito requested pay raise aksortion ($32,000) will eable the pellate Section to retain
ad9to funding for legal research required for applate cae and service and mintenance of existing Mtmted sysem in its bas. The r inrg
$14,000 in for increased costs expected to result from increased use of legal research sysem (JURIS/LECS/Wetlaw) due to greater accsibility
through the Division's office autontion syet, Project FGIE.

(Dollars in thousands)

Organizat ion: r1al xivisi

Other Services
Total

Decision Unit: Federal 1ellata - 2aq01

PeAGUEt Level

46

aremaves for the required abeorption of one.-alf of the 1991 pay increase viii allow adequate base finding for legal research end service and
mrantenanoe of autoated equipment. Other costs are for increased use of available legal reaud't data be system.
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Justification of taram and Perforunos

Salaries and EIriee. General Lemrl Activities: 15-0128-0-752
Organized Crime Prosecution - 2a402

states. 7b nllify the influence of major organized criminal activities on the onimc, political, and social irntitutions of the thited

To ensure the investigation and prosecution of all major organized groups and activities.

To use innovative investigative and litigative apprvoes utilizing all aipproriate criminal and civil remedies against organized crime.

To set and maintain national goals, priorities and standards in joint progr planning and execution by Federal, Stata and local agencies activ in
organized crime law enforcemnt.

Das PLor Descrition: Program resour ar directed at those organized crime qzupa, wether I& g m (101), Sicilian Hafia, Asian
organized Cris or other eserging groups, which pose the greatest threat to the esoncic and social well-being of the nation. With the transfer of
Strike Force Offices to the United States Attorneys, ichd was implemt by AttorTwy Giaral Orer No. 1386-89, tad [cmbe 26, 199, the rm
Litigation Unit of the organized crime and Packetearlng Section will act as a strategic remirwe of e 1q~eriam s - to try labor ratering,
RIO a"d other otgized crime ces where eded. Itmse lawyers will serve to oipment the Strike Fbtve tM:t established in the United States
Attreys' Off ces and provide exerti e to thoe units and otherLitad States Attannys' Offices that are prosecuting o €ied m cmes. Io
attotrns will be usd principally to litigate organized crIms cases in the svmnty districts that do not have Strike Pot Uits, and In II ,
districts he thme units are very mall (g.g, in cities %tam field offices were formerly located). Thay will also help the larger Strike Pt
V.its when qoJaIl subject vqetime or mergency asesitance is rapit d. In edition, theme lawyers wil be available to idetity and to target
emrqi criminal organizations, and to develop new methods of prosecution. The Attorney General's Organized Crime ounc.1 (A ) is aiso likely to
assign the raw unit special litgation projects.

The Litigatiam Unit will also pr vide staff, as nesary, to the A00=, thih has been established to oversee the national effort agait cror ned
crime. That Council is chairdL by the Deputy Attorney General, and oonsists of the Assistant Attorney General, Criminal Division, the Cair of th
Attorney Genral's Advisry Ommittee (AGAC), and the head of each o ri Feral investigative agency. The v rill review policies and
priorities, praA interagency coordination, aid evaluate the threat presented by merging organized crime elmente to establish national priorities,
and to m ialize a national strategy to , Iat organized crime.

Baciume the acisM olr anized cries coe mnag t system will remin intact, the Strike Force Unit in ech UnLited States Attorney's Office will
rM t prvo sed tniatic e and prosecution reomendations to the Organzed Crime and Radatserirg Secton (OS) for apgaml. gumgh the Cae
Initiative aon t ; anaw.v macdanim, magm it regulates the application of national priorities. 7he chief priority is U34 activity ad affiliated
labor racketeering, folowed by .rni organized crims grups. Quality ortzl and copslia with Dearet pt tcia l policies and P -I P1
are quareaead by the Prioecution Mmrandum val process and cntnuous supervisory oontacts. Program priorities an set thrcag the Attorney
General's Organized Crime ouncl, staffed by the ORS which omplemets the extensive interagency omnaication in the field an cae-elatad mettes
with regular assesmnts of local prop effectiveness in each Strike Force city and in Wahingrto.
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Towrd the end of FY 1990, the 0OR will have sustantially ompleted the prooes of reorganizing and re-staffing in aoordancs with the Attoney
General's plan to merge the Strike Foro , and in acor e with the provisions of the violent-crimms qppriatiww bill enacted in Novedi)e 1989
(Pab. L. 14o. 101-64, tit. IV, Nov. 21, 1989). This legislation provided 20 now attorney positions to bo . e1 agint Asian, Sicilian, and inerglng
organized crime groups and to improve coordination at the international level. In respqu to this din- -?, the Criimi Division has approved the
allocation of theee new resources in three groups. First, fifteen of the new attorneys positions will be permanently transferred to Strike Forx units
in the field, in those cities currently experiencing the greatest concentration of the targeted criminal groups: initially, Us Angeles, San
Francisco, Houston, Boston, Chicago, Rdladelphia, and Brooklyn.

Se o d, another group of three new attore will be used to create within the OCRS in Wshington, D.C., a new unit 1hae efforts will be dedicated to
ooordination with the international law enforce nt ocmmity with reect to several matters of paramunt iqmortan e. This nw international unit
will coordinate with the Rusian Interior Ministry comxning Russian ocgnized crime. It will provide Increased sppo t to the Italian-American
Working Group, and will coordinate with the United Nations and with rumern foreign goverriants with respect to the preparation of training mrals
and courses, asset sear , and other matters. We expect that the existence of this new unit within cur Headquarters operation will greatly enhance
our ability to track the activitiee of organized crime groups with international omtions, aid to develop appropriate investigative strategies
quidcly and efficiently as new group emerge or existing groqp undergo realignments or other chae. The third leg of the allocation of the 20
violent-crimes attorney peitions is the addition of bio attorney slots to the O Headqarters support organization. Theme attorneys will be
assigned to the existing RIO review Unit.

The rmining m rs of the 0CPS will provide Washinton based meane t and sport to the strike PFr units and other activities of United States
Attorneys across the curitry. As part of the Washington Staff, the RIO) Review Unit reviews all criminal and civil RICO cses bought by Federal
prosecutors, reviews prpoed prosecutions involving Violent Crlme in Aid of Sadkotering under IS U.S.C. 1959, and provides extinsve suprt and
advice to united States Attorneys and Department pr0eetor with reect to teee statutes and a wide rae of others design for use against
organized crims and other major offenders, sA., 18 U.S.C. 891-96 (loeardarkl z); 18 U.S.C. 1952 (Interstate Travel in Aid of Racikteering); 18 U.S.C.
1955 (illegal Gmbling Bmines); 18 U.S.C. 1956 (1Ruder for Hire). In addition to its responsibilities with r1epect to the rosecution of organized
crime and labor racketeering, the Section's mission includes sport of United States Attorneys cocerning non-crganized crime cses involving labw-
manage t relations, the internal affairs of labor unions, and the opertion of employee pension and welfare benefit plane in the private sector. As
part of that objective, the La-- it Unit acts as the Criminal Division's liaison with the various ompoents of the Department of labor and
other F*ral egncies dich have eglaty reqrukiiI tles in the subject area.

Accwlihts= and wmia a: The rece is rience and future projections of the organized crime and racketeering progre are mmarized
quantitatively in the following table. It is important to noe that, under the term of the Attorney Gemral s order mesgl-q the Strike Forc, them
has been virtually no dcarge in the supervisory duties or workload of the Chief, Deputy Chiefs, and special OCinsal to the (Cief. -hsn, these
officials will oontlizie to review and approe all Strike Foroe Unit Owe Initiation Rprts, protection randa, and indictments; reuet for
electronic surveillanc orders: witness iamnity orders; ane all other substantive and proedural mtters with the single exiepion of travel
authorizations for Strike Force Unit attorneys. In addition, the Chief, Deputy Chiefs, and other Headuarters personnel will still carry out ectnsive
overight of Strike Force Unit activities through field visits to each field office, and the special Owruel will oontinue to prqur. and argue
appellate briefs in major Strike Form proeecuticn. In 1969, the Strike For closed 100 investigation and 175 prosecutions in the field; at the
close of that period, 660 investigations and 360 prosecutions were pending. The levels of Strike Force Investigations and proseutiona reqiirin these
.qpervisory activities are expected to inreae substantially with the addition of nw prosecutors in the field and in the Headqarters strategic
reserve. Although the Section has not historically tracked the workload of its supervisory pereorel nummrically, available figures for I 1989 sw
that the Chief, Deputy Chiefs, and Senior Litigation C,.sel handled at least 206 written matters and reieaed 57 separate applications for nn-
consensual electr ic surveillance that were not handled by staff attorneys aid that, consequently, do not show qp in the table below. The following
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table reflects projects handled by staff attornwys and paralegals, as wel as appeals oomleted by the Special Omvwl. It should be rti that the
mnbar of appellate briefs oompl d in FY 1989 reflects omplex appas from conviction in Strike Fto PrOeOKatio i solving 27 defwodants, %hich
in a es involved trial reom in aeee of 20,000 pags. Matters handled perenally by the Chief and Depity Chiefs are rqortd informally in
the text above:

I&M,
NO tTf- EV Mh-T7IS:

kzirovals of RIO) Proeeojtwic and Civil Suits:

Other Omultatlon/AwrovalsILa d vice for U.S. Attorny:
1

Advice to Others (APncies. Citizem. etc.1:

Comresscral Matters:

Bill Amysaes,.eports:
Preparation of Testimry:
Draftirn of Laqialatix:
Fee s to Inquiries:

Doz*Jl ta QeilatiM I& IM ad abor 03wicticn Trada1m:

Pregaration of Tinfra lterials:
Amellate Briefs:

case initiation fbA Amoot ~ntiogm1:2

1992
eRE-

116 128 140 ... 140 ... 140

373 410 451 ... 451 ... 451

566 623 685 ... 685 ... 685

14
13
9

56

14
13
9

56

14
13
9

56

14
13
9

56

... 14

56

205 226 248 ... 248 ... 248

32 35 39 ... 31 ... 39
20 20 22 ... 22 ... 22

156 234 257 ... 257 ... 257

I Ths f Lur* includes Mtters such as oonmiltatio a d legal advici to pt store with rpt to veaiou statutes mprvLsd by OCS,
inltding the Ho ct, 18 U.S.C. 1951; varios labr-rackt earirq statutes wder Title 29; the Trawl Act, 16 U.S.C. 19521 the m.rler-fr.-hire ad
viole*-crimi provisions of I U.S.C. 1958-59; the impanslLA of special qrard juries uwder i8 U.S.C. 3331-32; and rumerous other ttars.

2 This cateory reflects all raw organized crim Lme tigatiorm oPened, Wwthe by Strike M as pert of 0CF (throm ri 1989) or by Str Lke
Forve Units within United States Attorneys' of fic (beginnir in rY 1990). to support functions for each nw invastition include review of Ce
Initiation Reports and oordination of investigations. 7 functions arm per-forwed by the Chief, the Dqilty Chiefs, aid an oocasion, other staff
pezvroel within OCRS. The projected incease in rw investigations reflects an expcted increase of aboat 0 in the attorney positions in Strikm
Fbom Units.
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Ito 9m I=, I= aIM
Pmdin , b ginning of year ..................................................... 604 9 15 24 ... 24Ced ......................................................................... 156 9 20 2 22 .. 22
c e ......................................................................... 100 5 1 6 ... 6
Fndiq, ens of y r ........................................................... 660 9 24 16 40 ... 40

(lead crcawatin):
Pedin, bei jI of y ..................................................... 343 ... 2 3 5 ... 5
C ......................................................................... 192 2 21 2 23 ... 23
Closed ......................................................................... 175 is 2 20 ... 20
Pding, " of ye ........................................................... 360 2 5 3 a ... £

DI0MrItlan of _dfedjWrfA

O rwicti nm .................................................................... 365 ... 37 4 41 ... 41
krpuittals/dimissals .......................................................... 64 ... 6 1 7 ... 7
othe dispoitions (tranfers to U.S. Attonwy. deaths) ....................... 6 ... I ... 1 ... I

Bcmus of the Goatsit'i cq -tI initiative againt dnq tnfficinq, violent crie, and ougnivd arim, Wddi will be i by U r "I
of hundres of new Fral prosecutor nationwide, we anticipate that tiers will be a sicriflwnt inra in the volm of =IO: w * an i civil
omplains smlaittad to our staff for reviw, aid a orrnmn r Larease in requsta for sport ard asviom from the field wit re to 3CO,
ltor ckt in, ad other statute pvised by 03. ftr example, the evasion of lealild gambliq throufnut the Unitad states hm led to a
si ifict incrase in reqpsts from Fra and State low anfoammt authorities for olpinios with rtpe to Uhe qlJatia oft haelf l coal-trn
statute involving aln. enw, a staff ia ng pmits, we expc to ilt United State Attornays to are fad with rstawj tu mautla
by detailinq Hefartsmatteonys to amist in major trials and forfeiture jroostinps. In addition, the will be onidebl ne for training of
rely hired Asistant UnLitd Stats Attnys in cple matters within tin aqpas rts of OCR, sat - RIO ad labor redmtaning. t In shaym
prqparS a oqpeimive vid-base training pw Ogm on criminal and civil RICO, to be prennte in ooopmration with U Attoney emal' A y
Institute. We ex t that this pupa will need to be updated and ew sS with - regularity, and that siellar ;mup will be aeed in tie

It muad be rated that, mn aart frs the inea wot load that will omm from the Admlnietrution'as e tl-aim initiative, the FIcO Mvies
Unit sem ly has ben fasd with added bmne in ita noral day-to-day qertions. For example, thin current ovmet for IOD etefne lelslatioi
requires oamideable exqamuture of effort by attorneys ho analyze legislative prnpsals. We also haie ben cwtriuta reostly wit a maja
owtrowmwy srrrdinq the po qplication and soops of thin RICO forfeiture pnwiaio-; that iss will rod to be rmeived very cszefully and
cnitotd closely in yers to cm. ies ham be a steady increase in the nm.r of civil RICO actions f iled by the Gvnnt, priarily in

imawlvlsq infiltration of labor unlan by onzd cime. ltin sults are hichly complex, aid call for Section attorney station in Vuhisqtom to
•q -4 o dearle resouc, not Just in reviewing thin cme before filing, but in monitoring their prvgree, and dmlng with hiily oamlm and
novel imue that rte whe district oats appoint tstes or other officav to curae me or ell of the affairs of labor ormt i etimu.

As liaison to thr Fude.l --is with enforommt ard rvgulatory reqmibility in regrr to labor ad pmerio-lfam mattare, the LAbw -
Pegent ttlit 'Iinstad the DWparutmoi's ef fort to iplsmmmt rc a tion made by tin Presidnt's Omision an Ottied Crim ad dtfted
aoqtelmWe leslation Wtich would ect into law senve of the Osmisalon' prqpoaals and three no statutory initiative with aw t to lar-
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mrgww* racsteering. The Unit also cordinates ad monitor on behalf of the Criminal Division the ag ur- oida akb* of th br
Deaomnt's labor racketeering b astigators as Special Deputy United States 3Malra s. escages of the vait's experience in this latter arm, the
Section's supervising Deputy Assistant Attorny Geneal frequently rwmests the Units assLstancs with rpect to the revL of dqtation requests and
analysis of legislation pertaining to the criminal law enforent authority of other nsctors General. ont imse raised by the Acting Inpector
General, U.S. Department of labor, conouzdrq emloyee pension and welfare beefit plans, especially with respect to abuses involving organizations
which purport to provide insraro-type benefits to mall emloyers seei to lar their ployee health care coets, am atpected to cofront
projectors with nwl ise omwerning the sops of the Federal laws governing mploye berfit plans. It i. anticlpted that attorney assgrd to
the Lsor4-Mnaient Unit will closely mnitor and participate directly in suc prosecutions as these issues are resolved by the oaurts. 1hw
heightened awareness of abuses in the benfit plan indutry has resulted in requests to Uknit attorneys for increased prticiption In investigative
training program onducted by the Dopartmet of Labor for its labor racteerirng and pension-wlfare investigators. These qperatiol dmd will
require additional attorney resource if the Labor-Manag Unit is to maintain its current level of advisory m;pVot to field prosecutors and
investigators.

Under the provisions of the Attorney Gemeal's Dimer 26, 1989, order regarding reorganization of the Strike Fr, 036 wil be required to issue a
biennial report to the Organized Cre Ouncil , on the status of the Strike Forc program. The challeqe facing law enforcmet today is to sustain aur
pressure an the U.N ad, at the sam time, prevent emrginq organized criminal grops frm acquiring a par base. The President's Oommission an
organized Crime noted three major darctristics of orgaized crime in the tited States today. In the first place, there has been a rapid growth in
recent years of newly organized crime groups. Most are ethic-based, although scom originated in U.S. prisons or as motorcycle gangs. Tbhare with
traditional organized crime, i", I& M r, a drive to establish a criminal territory, a disrespect for law and a willingness to rely an
violence, criminality and corrution to achieve their ends. Organized crime in the United States today is a col tapestry of multiple grou
sported, fittingly or unwittigly, by numerous protectors, specialists and associates. In the s d place, the Covission found that the for -f
law eforoomit indeed have *the mob on the rn." Recent succeses by law enforcmnt against the lemrship, mmersip, aid associates of I& QM
o have seriously threatend its operations. no emrginrqg Wups cited in the report, hrver, are attqp*4q to fill the vacuum, and the report

reo-n that low enfotzemnt broden its perspective to aess the full panoply of organized criminal group and their methods of qpuratian. The
f inal finding of the Ommissionas been widely reported previously and has been the subject of an Administration program for several years: nmely,
the increased entration of organized crime an drug traffidcing. This ptblem has be the focus of the Organized Crime Drug Duomrnt Task
Forces. In of fences vtie traditional organized crime families are involved and in cases were edging group particliat in multiple crims besides
narcotics, the Ciminal Division's Organized Crime and Packstesrinq Section will provide guidance, mpport and a strategic reserve of sexirLb~i
prosecutors to aplnPt the United States Attorneys and the Strikm Fore Units in these offices. Dmstratin projects regarding Asian otgnized
crime, for example, will ontinus.

since the President's omiesion on Organized Crime isue its repor on laborsagian t racketeering in Mruch 1986 and rd greater ure of
civil RIO), seven ouch lawsuits brought by the Department of Justice have resulted in the racoval of LOI-corrqpted parties to labor-eseqinn
relations. Four other civil RIO) actions seeking to enjoin 10 involvmnt in labor-mano gm t mtters arm pending. In five of those lawuits,
trustees or mnitors hew been installed to supervise elections of reew labor union off icers and to oversee the affairs of labor orgaiations,
including the Intermational hothatood of Temtsrs, the largest labor union in North America. Headquartwo and Wa rintcnt Staff personnel are
reularly apprised by the court-appointed Invetigatina off icar of contiuuing efforts to remove the influence of organized crime elemnts fro the
Temters Union. A civil RIO) action w filed on Narch 20, 1990, in the Zastern District of New York against u and associates of the 1ac s
and Gmbino organized crime families and two Temstr local mico following RICO criminal convictions obtained by the Broklyn Strikm Force involving
freight forwarding activities at Vmmady Airport. The Governnt seeks the court's aspointmert of a trustee while the litigation is psrding to oversee
the operation of the local unions and their affiliated emloyee benefit plarn by cnuctlng shop tomrd elections and by apponting an advisory
executLve board consisting of union mers to act as business agents aid manage other collective bargaining r Fsibilltios. n the first civil RIO)
action filed in ormsctIon with the activities of organizations affiliated with the International Lmjabotrin's Association (ILA), the Gover ot
seeks to relieve six local ILA unions fru domination by m.e1s aid associates of the Gmbino and Gwvs organized cris families. In this action,
filed on Februiary 13, 1990, in the Southern District of Now York, the Governit requests the ocuy 'a apoinmnt of a court liaison off icar while the
action is peding to discipline orrupt officials in these unions and to review the actions of their mcutive boards with r~ect to umia
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expenibatres, appointm to union office, aid ocaritractorm other than collective bargaining agreement. The action also requesta the appoint of a
trustee after trial on the merits to overeat the election of new offio.rs in these local unios.

Dmsratinq the Dprtmnt's implemntation of the Presidential 0 ion's reoimndatian that Initiatives be undertaken with ruect to 1.0
infiltration of lsinme and distortion of the market place, a court-appointed administrator was appointed in one civil RIO) action brvught by the
Goverrmm to oversee the activities of the Flton Fish Market in New York City. A peing action seeks to enjoin organized cries families fram
dominating tradah-liw g binesse on Larg Island, New York, and seeks the appoirnmu of a trustee to overee the operation of a private sanitation
industry association. Am part of efforts to police iutries iqp&ctAd by organized crime, a nationwide investigation by the FBI and the 0epartmnt of
Labor led to the criminal prosecution in 1988 of individuals and busirmee in the health are industry.

fhe Organized Crime Strike Fot ' regular criminal Investigation and proeamtin efforts in 1989 and 1990 realted in m dramatic o osems. For
example: (1) In November 1989, the Cleveland Strike Force dtained jury onvictions of Nmben Sturman, oau of the largest distributors of pornography

in the United States and two other individuals. All three were convicted of conspiracy to prevent collection of in taxes totalir mam that $1.4
million on $2.7 million skimd frcm Sturman'e pornography binesmes in the United States and Great Britain. Stravn s also convicted of 15 other
substantive charges. (2) In another Cleveland Strike Forc case, a jury in January 1989 convicted two union officials, including a Temters
Intenational viwm-preident, of RIO) in mnection with their eezzlirg over $700,000 fro& two local unions through payments to ".wKwt" eployeas.
The i were indicted with Teamstrs International President Jackie PMser, %ho died prior to trial. (3) In Jura 1989, the Hoer* Strike Forve, in
conjunction with the United States Attorney's Office, obtained guilty jury verdicts agairt Genovese Family consiglig Im i A. Iarm aid five 19H
associated on mitiple ouns of RIO) and related dharges involvirq maxrer, gambling, labor racketeering, and extortion. Tno caxt in the RIO)
darges included conspiracy to mad er Jdhn Gotti, the reported boss of the Gamblno Family, and other individuals. (4) In November 1988, followlrg a
sven-imek trial, L.0 bu Hiodew MickyO Scarfo and 16 U0 co-defedants were convicted on all ommts in a RIO) ptomecutin brought by the
rhiladelphia Strike Fbzc. The ou~ct charged in the two RIOD conats included nine munes and four attemted Midere, as well, as multiple acts
involving distribution of druga, gmblinq, and extortim. Scarfo wa senteced to 55 years in primam, other defendants, including several mo bosses
or uzdates and mrrous "oldiers," received priam aentcesm ranging from 30 to 45 years. (5) Following the soomeful prosecution of L 0
States v. Garo ALulo. et m. by the Boston Strike Force, the Court of Appeals for the First Circuit affirmed the RIO) convictions on 1ardh 5,
1990, and decided the first appeal since the Sopme Ourt's decision in H.J. Ing. v. Nothwestern Bll Tel. O. (1989) to reject the claim that RIOG's
definition of a pattern of racketesring activity is unconstitutionally vague am applied to person Involved in unlawful organized crime activities.
'nu aqaw 0ourt had mxqeets the possibility of uncw titutional vuenaes in dicta. The appeal, heidled by the Section's Special Omisel, also
uphold the use of expqmt testimony on the existenc and structure of the IN and the idertification of defendants am UN members and esociat of the
Patriarca organized crime family.
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organization: cial W xvisi

BUD r ALMORTY
OUIAYS

Appropriated Psitions

Full-time Pfrmnwit
other

otl ay

Total

Decision Lit 1EzdIr Lgmiel I 4re
(Dollars In thousand)

Program: 2CO92 O0anized Crim Prosecut

1989 1990 1991 1992
Base I ve Pamuels. 1m,'s

hang cum Chuma Cume

$16,578 $18,863 $ 5,938 $441 $ 6,379 221 $ 6,600
16,503 18,560 7,573 -993 6,580 192 6,772

236 282 71 71 71

201 238 58 ... 58 58
4 ...

205 238 58 58

.: 7he Criminal Divisian ie rquetirq program ij es totalling $221,000 to owr: purcham of Project EM system upnrdme
deferred in 1991 due to the required absotption of ce-half of tm 1991 pay irnmvame ($78,000); increased cts ($35,000) for use of legl research
data bae system, 3iUIS/WaS/s tlaw; and inre osts ($108,000) aociated vith enhance bildir security. Sewrity omxwm harm ecalated as
the Division's role in drug enfotamnt ard other violent crime initiatives have inceased. The Dvision requires rfns to eiance guard service at
the Bond Building and its n satellite facility (currently beinq procured) as vell as to secure the Bard Building garag and qgrond floor.
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Sdweile of Ost
(Dollars in thosand)

Organization: Cjyjljgi Decision Unit: Ornized Crim Proeeeutcn - 2CRI2

Other Servieos ... 169
Eqipmnt _A 5
Ttal ... ... 221

Cgripticn of QXst Incut

osts are for pirchaai deferrd in 1991 due to the required abeorption of ore-half of the 1991 pay increase, increased use of available legal research
data base system, and ert d security.
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JusteifitAon of Pr and PerfOL % ,,

Salaries and Expemes. General Leal Activities: 15-0128-0-752
Public IntAgritv - 20

b imrove integrity in Gverawnt, and, therefore, the pl lic's confi J, in its elected and appinte officials, by detectinq,
investigating and preeciutirg crrution, leading to a public understanding that dishnet goveumont is neither cxrx d nor tolerated.

To supezvise the Investigation and comuct the proasc.ztim of selected corrution cases at all levels of govrn t.

To 4,arvise the investigation and o duct the prceecution of all matters involving alleged criminal miscondut by Fdral judges.

To reep=, within the statutory time limits, to matters arisiag murder the Indepedent Omaual Peauthorization Act of 1987, to cmut any necesary
preliminary investigations, and to make timely recanoerdations to the Attormy General coerning the need for the apointmet of independnt ocrauel
in uh mattar.

To enmrar an effective law enforomt effort against criminal conflicts of interest g Federal employees and election fraud.

To assist U.S. Attoney persomal in developing their on capabilities to reognize, investigate and proseczte public onruption and election fraud
of fease.

To amist in the developmt of effective investigative aid proeeutorial approaches to the problem of public corrt ion by U.S. Attorney, FBI,
Inspector General and other Federal law enforcemt personnel through training, advice and conultation.

To establish and maintain liaison and effective exchane of information with the Federal law enforcowt oxinity, the Office of Goverrt Ethics,
the Federal Electun O~misian, and others.

pae BrMr Dcripion: I* Public Integrity Section has the general reqmnibility for overseeing the Federal effort to cot oorruption though
the protection of elected and appointed public officials at all levels of government. The Section is also reqn ible for upervlsing the handling of
ineetigaticon and prosecutions of onflicts of interest and election crimes. The Section's litgators prosecute selected ces against federal, State
and local officials, and are available am a source of advice and expertise to preecutors and investigators nationwide. The Section upervises the
administration of the Independen (ounsel FPauthorization Act of 1987, reviewing each matter arisJq under the Act, conducting any necessary
preliminary Investigation, and providing a recommendation to the Attorney General as to ittether an indepenent oio.uel is necssary. In addition, as a
national headquarters office, the Section provides extensive training to Federal prosecutors and investigators, and serves as a source of advice aid
expertise with resc to issues that my arise rearing public corrption investigations ard prosecutions.
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huvZOlldnesK~m 18- Mdr : e. tr*m m wqxarienc and rroiectlom for tim Murm vith regapz to litigation for wich thm Public InM ity Seion ia
dirty rxmsqxible arv mimmrid quatritatlvely in the following table:

1992

Um~~~~~ gugC19m LMLmiatters:
Penling, bsinniM of year ........................................................ I 223 333 121 454 ... 454

............................................................................ 165 250 275 ... 275 ... 275
Clc sd ............................................................................ 146 140 154 121 275 ... 275
Ewdirq, and of year .............................................................. 223 333 454 ... 454 ... 454

~m I1 ninitikml:
Peind , beinnin of year ........................................................ 31 40 40 . 40 ... 40
V I ............................................................................ 40 35 35 " 40 ... 40

closed ........................................................................... 31 35 35 5 40 ... 40
Pnading, and of year .............................................................. 40 40 40 ... 40 ... 40

Diinitian of defudmein litJcutal:

ic ions ....................................................................... 55 55 55 ... 55 ... S5
, irp ttals/dim l s ............................................................. 4 4 ... ...
orhe dispitions (traiwnfer to U.S. Att"cnwy, deaths) .......................... 6 6 ... ... .... ...

Although the wrkload fca the Public Irtagrity Setlcn hm incrmd steadily ovw the lIt vrale ara , the mjor factors thch causd the
incrcm b 1909 and 191 - chage in the Idependen camml atautA reiiring far am matter to be pa-ud ud the stabute, dwqm in
thm conflicts of lnAzwt statute* cqmiiq the Section' respibiitieas, and the national election rmmultin in a chrg of A.dnistraticn - will
h1me stabilize by the 1992 budget yr. Furthermore, due to an inre attonwy and paralel staff aid tramillnd pmedur, it ia anticipated
that tm Saction vilI be able to x mom matter, slowing the tedily increq backlalch ham b sweepi gi Section va m . It ia
antLcipate that aihiond attorimy ataffinq in 1990 sauld, by 1991 result in additional c tried and ocwicticam gained.

trzmibilitv for Litiastim: Moot of the Public Integity Section's remnoz arm d. to the proscution of public =T% n cme. while the
vmt majority of crrti cm promcutad federally arm handled by the Unitsd States Attorny and their istu ta, thm Public Intrt ity Sectlcn Is
avilable to handle secifIc am posing particular problems. In sm c , the Section's p-mams helps to erra th awwwerminc an wl Ia tim
reality of fairness aid i'Mitiallty in thm handlig of a criminal cae. For ex ple, it haidle all inveiaticrn iiwolving T aderal Judge. beau
of the obvio conflit of Lr..tm problem that would be camtad by a Lnite Statin Attorn y's Office Investigatinq and pertie prcuuting a judge
before iww pctlitors Iram that Officm mAt Nar. 11w Public Integrity Section projected ea of the Mederal judg o wr m~ itl y
imqwdv I by Ooaqri in remwt Ymarv. and recently obtained the io~viction of U.S. District Judge Fmb Aguilar on criag of obstructicn of justice
aid I" rq of onfidntial imeiative information.

Por ltlar reaon allegation imoolving Federal prucmtoj and ow enflawuior officer arm often referred to the Section for handling. The blic
Interity Section alao handles n corz%*icaw Lmetigation utem the Unitei States Attonwy fins it necesary to stp aside bmcu he or she has had a
siqdficm business, social, or political rulationhdlp with the subject of the inmestigation. Beynd rmftuala of this aort, Public Intagrity's
decision to devote rsou to aiy particular corrtion prcutian i amd upon the Section's dual role &A a saorce of m.;crt to the ULitad States
Attorvmys, and m a nticnml off ice prwaLding leadership in the prmeoution of cr tion mattara. ror m o, a Unita StatAm Att=wy my be
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onronted with a parti.larly awicus or wide-ranginq a 1 pW im and ned additioml eriand p tor to dete to the matter. or,
the -y be an invetigtion wtich cross Jurisdictioa l , raising vwam problem thlch a national office on help to tmsolw. Th Section's
izvolvmnt in ths cmmoution of coms arlJg cut of Operatian III Wid, the Defens pocurammnt scadl, illustratem both of the above situations.
At the requt of the United States Attorney for tlm Eastern District of Virginia, the senor Public Intejrity Section deputy Chief amund a
supmrviscry role in the promsecion of a portion of the cae. He m i mental in obtaining six onvictios dLwing the pat year. Additionally,
aspects of the inveigtion %dch oocurerd outside of Virinia wem handled by Public Interity Section Iawyrs.

Lumr since the Independe O,.rmel provision w first paed as part of the Etics in Goernmet Act of 1978, the
Rblic Interity Sectin has bowi zuo ible for supervisinq mattas arising under the Act. n Indeennt Oaaual Act is deigrod to rem thm
i titiIon and proection of matters involving vary high-level eoitive branch officials from the Darmnt of Justice, and place that
rsponstbility with an indep et ormel pointed by a Special Division of the United States 0ourt of A4eals. 7he role of the Public Intrity
Section in mxih mttars is thrfore limited but critical; the Section rvim all allestiom agalint covered officials, a r -x1ms limited to 15 drys
by statute, conduivts any necmary pmlisimry irtination, limited to 90 days, ard prepare a rimimmuation to the Attorney Grneal detailing the
rmwlts of the preliminary investigation and r din gu thw oin bmr of an Indepedent counsel is rmssary. in 1990, the PRjMic Integrity
section handled mny indpedet coumel matter, mst of uhd h am confidntial under the term of the statute; h evi, one, the invstigation of
fomer 1W Sec:rtary Samml Pierce, resulted in the ppontmon of an independeS omIml and was mde public by the court ordor.

Finally, the Section erves as a liaison bstu te onqoln indpendet oumels and the Dlartmot of Justice, m of Wxih - partirculaly the
IrsVOcntre investigation, become of mctwive doomnt reqets have b obed substantial Section resour. 1Th Section is available to assist
with indennt counsl Linquiries, ocmdhq legal imm, Departmtal policies, re ts for douets, and lntervlsi of Departmental personnel.

Omflicts of Xr&qXrn: Yet anthr areas of mignfloaw rsponIbility within the Public Integrity Section is addrss by the Conflicte of Intarsst
Crimes Bnch. 7h Public Intagrity Section's role with r t to conflicts of interest by Federal eloye only c into play with umpect to an
extrualy neow group of onflicts matter, thoe allegation ftuch involve giamil misconcxt. With resct to the handling of individual ces,
the Public Integrity Section revie nmtters that ham bw ruf z by the Inpectorm G ral, the FBI, private lndlviduals, OCrqreee or throzt prose 4
repots lnolvinq apparent violations of the criminal conflict of interest statutas (qpecificmlly Title 18, United States Ode, Sectiom 203 through Cn
209) for thmir pAtial for crimial prosecution. Inetigation of thee allegations is ccadlnsted with the M1 and/or the Insector omal for the
ageny crxm .

The kw m also has aub of legislative responsibilitis, a role that h hao particularly siqniflcen in ram years with th se of interest
in m affective legislation gov=lTd goent ethics. The Brnch played a sigqficwnt role in the devlopmr of the rec nly enacted gthit in
Corn *nt Act of I99.n Of oue, the Brnch devlo and irvim legislative prpoals relatLng to crimlna. conflicts of intert, but also devotes
considerable r -o- r to the rvie of no-criminal legislative proposals that overlep, m time in a mbtle a mer ot ewisioned by a bill's
dratfta or F"or-s, with the criialmi statutes. The principal objective is to &mmu that the Ipact of vropoe1i legislation an crimlral law
enfomc* is recogiz and is omistet with policy reflected in the criminal states. ocwneiblItils of the Bra include fouudatnq policy,
drafting legislation and cortemandoE , ruieving legislative activity of other ex tive branch Pmcie, preparing cmrmesional tstimoy, and
providing technical advice to Ds.riw officials.

Elec .g_. g m: he Public Inteqrity Section's Election Crim Branch is reqxpmLble for the nmtinwids oversight of all federal invetigatiom and
preeoatiorm involving cruptions of electoral proofs. he litigation of election crime ames is Wmnrally carried out by Assistant Unitad Stats
Attorneys, although Public Integrity Section attonys are available to assist in mcially amlexu caaes, or in instane of Umited States Attorney
reftusl.

7Th Public Intmgity Section is repormible for develop and executing a national format strategy for the prosoutin of election crime in
Federal courts. This objective is aocolia through Jufticu Dspart and FBI regulaticre that rarire the Election Crim ranch to authorize all
major Fedral investigation, and all Federal indictment, involving ballot fraud, criminal violations of the Mderel Election Om ign Act, and
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crimjIl violatiom of statutes involvinq illegal patrowag practice. In dlsduhuin this duty, the Election Crimes kwrch M to umx that State
pter gativea in the administration of elections ar respected, and that Feera l enforcement reaacries are used wisely and fairly, jntvwdM in
election crim matters only whaM the need for Federal intervention is plainly waifeet.

Finally the Electiom Crms Brandh is t, Justice Deeritm'e liaison with the Federal Election Oieaion in matters irmelvirq ceppain tinmong
violations, and with the Office of Special onsel ad the Merit syst p Actin Bard in matter involving the illegal politicization of civil
service principles.

Tralnira. Publifctiw. Advice and Cwimltatimn: The activities sibed above ae only the most visible of the resnLbUlitim in the Public
lntarity Section. a~m of its most impmtat factions, thmnh seld= noticed outside the wrld of p tors ard liwestigstors, is trlaning. Thm
pFromm of investigation ard rosecuting sorption offenses requires unique skills and familiarity with statutes and precedes that a tyical

e r or investigator is unlikely to have encountered before. As a result, opportbmtiee my be missed or ases midwmled, both of which am
pertic larly sei'u. problem in the area of corruption. Thmefore, mAxftntial resour are devoted to traininq efforts, both formal and inforiml.

ThePublic Integrity Section, together with the Attorney Ger'als Advocacy Institute, sposcr an annual five day sminir, for Federal xrfseatomr ad
FM agets, offe.rli intensive instruction in the uniqus statutes, investigative technlques, and trial strategies that we ,sc effective in oortq*.ion
cases. Ove the years, the Section has trained hundreds of prveeojtom and agents Urw4g these seminar. Thu Section als provides instrcton to a
variety of training prm;rm throut the year. in the last year, the Section has provided lectures to the FBI, to izmector qumel staff, to
election officials, to nw irneatiative agents, and to agency ethics persorel. Finally, infomsel training is reconized as a wmitml pat of the
Section's r x-sibilityi a sutantial munt of time, through advice, consultation, and review of investigation and indic ta, is aput trainiar
proeutorsnd investigators in the subtleties of corruption projections.

An iqporat correlate to lecbr and ptmemntaticrs are Section publications. The Section has ambled a sutatial mnl, "m 2CMJna or
Fkdblid O r~ An _CA, aich has been widely distrib in the Federal lw enforomwot caaity, and Tim Election Offenses, which Is e naively
revised sad updated on a regular basis. 7he Section also produces captem for the United States Attornst lbnual dscribiri arms within its
expertise. Prducton of these smals is rot an easy press for the Section, because it isnotsetupwit h tt s u

tstatial pAblications, but it has cas to recxnize their iportance to the Section's overall mission of iqmxving thme le al effort ageaiot
corip9tion.
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Decision UnLt nnSm Ial eMariements
(Dollars In thousnds)

O rLAYS

Apprpriated Fositions

Wrkyears:
Fll-ti Permanent
other
Subtota

tiot b1a ay

Total

$119
104

$2,611
2,576

32
26 32 4 36 3

$3,0152,957

38

34

%A

$2,3142,336

24
2

26

1, 1~ 1~

$316
325

2
2

"'

R : The Criinaml Division is requesting Pra r ruese. totallinq $119,000 to oovr: purdimes of Project L% system upgrads
deferred in 1991 due to the required aesotptio of rn-half of the 1991 pay increase ($42,000); increased oosts ($19,000) for ume of legal rmard
data base system, JL /IS/Iastlaw; and ineas costs ($58,000) amociated with entaed building eowity. Samwity onm have em:clated as
the Division's role in drug enforcement and other violent crim initiatives have increased. The Division requires fund to eAwance guard service at
the Bad Building and its new satellite facility (currently being procured) as well as to aecur the Bod Building garage and around floor.

1 QG T io I~ noi 10
1Q lq,€)( 1 1 1 2

organization: ciilDvs

$3,331
3,282

38

36

$3,450
3,385

38

36

r-19



SdvaiLe of ot Inute
(Dllars in UAawds)

OrganirAtikm: Qjmjyajg3 Decision Unit: Pl*ll In &rItv - 2C9X

Fkegmt EMal

Other Servie

Total

91
3

119

Dmrlvtion of Owst Ic

Ofte are for pzdha deferred in 1991 dm to the required abeoptin of one-half of the 1991 pay Increse, incremW um of awailable legal remarch
data bawe wywt, ard wiw ned Neotity.
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Justification of Pro and lrfm

Salaries and Ehnmees. Oenral. lea k vitie: 15-012-0-752DNAi - 2RM

T redum the incidoe of %kite collar crick thmu4% a opreheiv prorm of prmwition, detection, inve nation, precaution,
and purdshmet for %bita collar crim of fers.

To condct frud iratigaiont and precaution, that require resore exceeding the cacity of individual United States Attomys.

To assist in the foralation of prosoutorial policies and the deveOq t of model procutions, Lq~ially through the contak of aelected
litigation, Wch will srve to decintrata the viability of particular statutes, the ries or techique.

To develop and aenrce local, stat, federal and international law enfocmet cooperation in oattrq %kite collar crime.

To idenify rcurring illegal 1 1 and devise nw practice and procdre for mlnimzing opportunities for criminal cordut.

To provide qpcialized training to prosecutors and investigator on effective technique and procedure for investigating and prosecuting %bite collar
cri m.

B~e Pre r~ii~ hn: It -ud Section's overall objectives are forced on the priorities of the Booaoic Crim Council -- arouno by the C0
Atticnsy l: Deaorm -aD owment fraud and fi nncial instittin fraud. other area of pecia1 m io are frail in the seuities ard
c dities mrtsta; fraul inolvfrg omr* be fits, contract aid loam uch a s HM and hIalth cam pavider pension urd trauds; Int national
wrtite collar criminal activity ar. cer %bits collar criminals. The primary ftinctic of the Fraud Section is the or t of major criminal
investigation aid Prosecios. !he selection of specific Investigations a based on a variety of criteia, including: snitudke of the allege
frawl " ; ability of United States Attornys' Of fion to handle the oe; complexity; unique fact patt rn or theory of pro utiVinvstigaton;
and, contribAton to lonq rOIqe prot. oiral goals. Many of the investigations are emplex aid lengthy, re rirq ov to yr to develop. Thy
am deelocpd by a tam of invetiators and auitors directed by Section prosecutor.

Vt Section, through th Defoms Procura it Fral Unit, prosecute nstinally significant Defe prt mt fr cases drom fzm the ovm $0
million p day spent by the arzt of Defem (C0). The Unit corists of ton Fraud Section attmrsys, four attorneys provided by DOD, four DCO
criminal investigators, an agont of the Feal Busou of Inveetigaton (FUI) and a Defase Ontract Audit Aqncy auditor. Its staff foam on
inestigating and proscuting allati so of product substitution, defective products, ost iaasdrinq, defective pricing, orrution and kickboda
that endanger the liv or safety of the troops or seriously impact on the ability of the Armed Servio to carry out its mission. (An additional
three attonys from the frail Section arm assignd to the III Wid Defense prourmnt fraud investigation in the Ese District of Virginia).

Tso Unit staff also provtds frequet amistahs to thital States Attornys' office, acting as an informational soe an legal ises, am w1l al
providing prosecutive quidance and informs ion an th use of omploc criminal statutes that are unique to pIvnmat prosecutions. rurthervte, they
ealuate investigative work and the adequacy of prmsxP indictmts for United States Attorneys' of f im.
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In the arm of financial institution fraud, the Sction hs established its CWllam Jlginal Office (C) am re~rd by Section 965 of the Finaitial
Institutions form, foery and Dfoa Act of 1969 (M ]A). 7his action mandstin that the be mintalned at leiat ttim4 fiscal year
1992. As of April 1, 1990, telve Frud Section attorneys we asignd to handle criminal invwetigmticu and promecutonst i da th ='a
jurisdiction; tm sox Section attorneys vill be amsi a suh k upon their recruibu into the Section. The at re staff of tr M eve n the
Dal las Bank Fraud * FM (Teak FM'r ), bbich ws establised in Augut 1967 to e1m fraud associate with the seriu finacal inwtition
crsin largely cen d in the Northern District of Trm. Becamse of the volm and complexity of tr Teak Foe Is bnstigatio ad cae, we
expect its eftots to axstinn brywd tr expiration date of the TUA legislation. Tw TeAk Force's of ft ham ben ned by the Attony Ganral
and the Omqrm a a to priority ecnomic crim onfoment effort that mint be fully staffed and suote. Twlv of tr E's attorney positions
ar f e via 1989 appriators remiltlig from ana uthorization under T1 . Te other ten attowy pnitxim wem earlier asign to the CO and
teprem the base stafftin level to tich the ap tiaton authorized under FEA ere added. The twv other pomitiorn ftd by T anaddeI to a ber of two to pewide no bW m4prt to U.S. Attorwy Office around the omftzy. In addition, am Section attorney has bunassmgied to
the trial tem handling a major c ith losm wr $100 million brouqt by the A ALtad States Attorney for the Northern District of Tun and
involving five failed svinrm and loan intibtio and a qro of lard dmelopers In Dallas. The Section is also losing a major investigation
cxcmotrnin a of banis by lard developers in Oki~ahom and expects to sport other Unitad States Attorneys' offlows with individual os and
igwetictions when requited. Rine rno attorneys, biKo will be funded via appqriations resulting from F1 viii be migned to iuch n xk. In all,
15 Fraud Section attorneys am ourrntly assmigne directly to financial instition cassm, with additional attrnoys providing am ent and other

Trhe Sectlon also provides bh leaderip ard port in other types of consumer mmmT* ard institutional fraus. Section attcenys am wokng in
tw districts an HUD Fraud task force with very heavy caseloads and on a series of gsolins sisei tax ames in the Etern District of Aw York. NTh
Section also mintairn an active role in Un c iter crims area. In addition, th section rgm to a variety of rmat frm U.S. Attom ye'
Offices for asistc and advice.

Section attorneys also provide staff support to projects of th 8m=vlic Crim Omzmil with the Section Chief sving as a tive Director of the
council. The Section alo staffs rhe Intera y Mn* Find Eifo n Workinq Group and the securities and c tmmodi F fil WAn GroQup. 7hrau
this wet in partioular, Section attorneys mintain ongoing lIisnm with several insectrs Gwawm and reglating ;1 s -ism. The Section dat
cm iderble tim to training attorney a rd investi.tors. Two mn caaL m forvmt Cofaren arm qiven eah year, and the arm also Sefwe
pr1mrwi* Fraud, Frail and Finacial ain and Sam ities Mud onwes sceduled for 1990 and 1991. Section attornys also t monthly at the
Federal Law Enfrmen Training centr and in4aot may other id c ojreem.

o liamanta and Mxk1 : T1 rwat q inoe and projections for the future with rsard o litigation for whlch the fral Section is directly
rnepaible are ammrizid quantitatively in the following table:

1992

Pening, beginuning of year .................................................... 206 145 82 10 92 ... 92
0d ..................................................................... 49 3 30 20 50 25 75

Clo d ............................................................................. 112 66 20 10 30 15 45
didng, id of year ............................................................... 145 82 92 20 112 10 122

Several hundred mattare in the Calls Bank raud Task Form ad in tr Oklahom city HUD irestigations are liated as ow@ overall mttar for each city,
treby aoooutLn for th aprent ease in intake in 1969 and 1990.
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Cus le~rinacicil:

Pending, begirwdi of y ......................................................... 43
O sed ............................................................................. a

Closd .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58
Pn dinq , rd of y r ............................................................... 66

Diamxeitian of deffdanta
in cass litiated:

Convict ns ..................................................................... 103
A qCttittA IM1M ........................................................... 20
Other dispositions (transfers to U.S. Attrn lm, deaths) ........................ I

netay caery (Oo) ........................................................ $30,120

IL992
Sam P~ue

66
57
51
72

70

9

$42,000

72
100

65
107

100

1s

$50,0

35
20
30
25

107
120
95

132

... 100

... 15

$32,000 $02,;00

Six convictions vrc obtalind by the Def me Procuramet Fr&ud Unit in Defense pt mwt frcad es &zing 1989 and 1990. One of tl Unit's m~ar
invetigatirm involved defective pricing by Being Military Arplarma of Wichita, Kaa, a division of in Boeing ( y. 11w ItInvest gation
with a $13 million civil .ttlimt, rot a criminal prosecution. It wa- established that Beinq had grpr ei alumlaum prcm dwing PrLo noiation
of oexa iC -135 Midn Kit oontrcts, tdch were higher than Oeing expeted to pay. 7hin repres are of the ten largest civil sttlem ver
reached with a Cfawe oracto. 117w III Wind investigation of Defense procurmer* fraud, in fhich the Section participate vith the U.S. Att=7W
for the Eastern District of Virginia. has yielded 41 defendant charged, 38 oonwictice, 2 aoqgittals and rs w ies of tmy-foar million am of
July 1, 1990. It is rot, however, an infreqL matter for a lengthy investigation to yield no results.

In the firs tmw cae involving prjury and obstruction of Ared Service Board of Onitract Appeals (AS8) proeedirgs, U Unit returned an
indictmr in the Kiddle District of Florida agist a pruxtion s4rvisor at E-6ytems, Inc. The mloyee falsely deede that sh ed others
falsified dcuents pinrtalnirq to pdatkmcn and w4qply contracts for the 'VR-12 radio, the Army's Wincipl veicular-borm tactical mmmictiaUm
system. E-Gystoo pleaded guilty on Octobe 2, 1990. itxz other office arm also charged. In addition, in wivutlm with a voluntary disoloauM
handled by the Unit, a plea of guilty w obtained from a former division manage of tkt&kr-Jcdhrmon Conmiy charigl ft a with ooiracy to omit
fraudulent labor amiscaqir an D ontrects. Ito mnar had directed his eployees a ytmtic labor aisdmlch I , by 4dd the many
fraudlently Lnflatad historical labor costs and used the costs in support of proposals for follow- contracts. Apxudmtely $1.6 .11li n
reoered in a civil attlnt from atkins-J m Oupany. Further, the IHuris COnpy pl,,, guilty in Sepe 1990 to bribing O3DIan
officials to do busmine with them. The Unit also has a primary role In the efeue IDq art's Voluntary Disclomr Proram. d this proam,
ohidh was iplemented in 1966, the Unit revism, coordinates and prosecutea criminal matters %hich arm voluntarly disclosd by Dmfe se comntrctors.

In 1989, over $29 million mas collected by DO0: a total of $82.9 million air= its inaction.

Durirq 1969 and 1990, the frtuw Section asse additional re ibilitis in the Gveryt, orasmer and irmtitutional fraud arw. ?be Section's
financial crnmns task fore in the Wwtar District of Oklahmas expand, addg two additional attonwys to a HLD frud enforcement effort. As of
July 1990, the HUD task for has obtaired 25 felony convictions, $11,000 in firm, and $2,309,499 in restitution cadan. ItM Sction has also
ommittad tio attcrney to a HDD fraud task force in the District of olotro beginirq in early 1990 and dc*bAiLn its first guilty plea in Ausgut
1990. The Sction also esfUlly rcluded the prosution of televangqliat Jams fk) r, reilting in a -n-.e of 45 years iprlormat and a
$500, 000 fine, ad dbtairmd the coniction of ert Moris s o cmter fraud charge (involving the ompe virus launched frw Cornall University).
7he Section ct iae to have a role in the securities fraud area, eLpcially outside of the major markets and lately in dealing with py stock
fraud, t ilh is the plague of the iddle-class irNestar. Six such oowictiorm mre cbtanrd and other indictmnts brought.

30
25

15

$ 5,

107
150
120
137

15

15
$67, 000
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Fraud in savlng aid loer and in banks om inums to be a seiou national law enfo t 1iblem. A nb9 of convictions for fraud, aocatd
with bank failure, were obtained by Section attorney in 1967, 196 and 1969 in 0kahe, Oragm, Wyomi, o and Ymas. In Dallam, the Tak
Force, no wmiLtn of twelve Section attorneys (with tan rw attorneys to join the Task form Wm they are reuited). three AMltant tnitad
States Attorney, one Special Amestant United States Attcrny frxn the Offle of Thrift Sauevision, owe than bm*y Fi agnts, ard a contingen
from the Internal avenue Servie, has been conductlng invetiqatimu and prxutions sten from referrals involving am six hursd nubjects and
awmer thirty financial irstitutions. The Task Force will be e to tty-two Section attorneys thrm4g MM. The Task lorce has be4* felony
charges against 80 individuals and obtainrd 56 onwictions as of Septmer 1990. Pine and restltution ceder total $12.1 million. Tm are ovr 400
failed institutions in the Dallas region, and the Unit has s about 100. With the incres staffing anticipated in 1991, w will be able to
take an mao es more quickly, plus expend the tUit to Houston, thich has dozens of signfica* unaddred o.

Decision Unit Filina level mdairemnts
(Dollars in txmmards)

Organization: C]rAILRDivis

0WFIAYS

Appropriated Po itions

Full-time Permrmt
Other
Subtotal

vetimv3*,lidary

Prgam: 2CI

El r as: as of 35 positions, 18 wntyears, and $4,666,000 areq ueste for the Fraud Section for: Finaicial institution
investIgations and prosecutions, including funds for the [llas Bank Fraud Task Fore office spaeo; asttd litigation mu;pt Defme pr rmut
fraud mqiort for health cerm, HUO, insuanc and penion plan fraud cames; prior year pay abso ion; inrased ecurity and linased uN of legal
remerds data baS. For financial institution frd, 2 attormys 6 non-attorneye, and ftind to sport contract persoml are rqirled. Theme
resources am raidred to met iceased dmands of the Signifieent l~Ferrl Trackin System, asisting in data entry, prepration of stat lstlel
reports on benk-related fraul cases, imp pro ssing, design and imemnt ion of datase program for doont control, evdn inventory, and
trial prqaration.
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$5,643 $6,555 $10,891 $2,180 $13,071 $4,666 $17,757
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s0 117 147 ... 147 35 182
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The Criml Division is expected to abeorb the blk of the spaoa assignment charges for all Dallas Bank Fraud Task Foroe participants. Adhmate
funding ws not piovlded for in the Flinacial Institutions Reform, Pa-Vvery, and Eforoemt Act (FIJA). The estimated cost is $319,000.

For automated litigatic sq4ort, the Division requires $1,747,000. Due to the new Federal Sentening Gidelines that mandate real jail time for most
people oiwicted of major white collar crimes, the Section expects to be faced with more trials. The cost of exhibits, experts, ao ztants, omputer
analysts, etc. will increase the cost of litigation support needed by the Section dramatically. sagirg Price Haterhouse for on reirsranos fraud
case alone crt nearly one-hal f million.

For the investigation and prosecution of Defeme prourenent frauds, 10 attorneys, 2 paralegals, and 3 secretaries are required. to Defense
Proca-tt Fraud Unit (DPFU) was created by the Attorrey Gmieral and the Secretary of Defense in Augt 1982 to help c etrate and coorllnate the
resources of the Departmts of Justice and Defense on inestigatlng and prosecuting Defense pr remt fraud. Principal responsibilities envisioned
at inception ere the screening on a nationwide basis of all fraud referrals and the prosecution of nationally significaznt cases. Wile the screening
function predominated the work of the C8'U attorneys in the early years, D1U now has assued tremndous additional responibilities and oontines to
lead the nationwide attack on Goveret procurement fraud. In addition to bringing major prosecutions, the DYU staff devotes substantial time to
providing proeecutive guldance and suport to tkUted Stats Attorneys' Offices in cases wher expertise is needed (as is evidence of our ongoing
sport for Ill Wind prosecutions), or the exdsting ocsuitsents of those office limit their ability to handle omplex and lenthy cases. The staff's
omitment to the Voluntary Disclosure Progrv, which is opsrated jointly with the Civil Division and the DOD, has also expanded sigmificantly in the

past few years. Additionally, stAff have i crreasirqly involved with directing and oordinating OD mpo ts aid a grps, proposing and
ocswe.ni on legislation, interacting with national aid lcal bar associations, and addressing representative groups. As a result of all these
activities, DPFU's resources have been severely stretch and its ability to handle cases has been subtantially imaected. A significant incease in
Defense fraud referrals Is anticipated in the early 1990s as the DOD budget shrinks and the mount of kickbacks, bribery and other forms of illegal
gratuities increase. he additional resour are ths required to enable DPFU staff to respond to anticipated workload increases in all areas.

For the investigation and prosecution of health care, 1), Insrance, and pension plan frauds, the Division requires proa inreases of 12 positions,
6 workyeara, and $743,000. 7The areas are each capable of being the crisis that is as bad or worse than the savings and loan crises that is now the
foos of so sxuh attention. Health cam spending is 11 pernont (15 percent by the year 2,000) of the gross national product and fraud has be a
persistent problem since the 1biiears and Medicaid pri began in 1965. In 1987, 28.9 percent of the $500.3 billion spent on health care ws paid
for with federal fund. The FBI and the Insector Genral of the Deparment of Health and fisan Services also rport that health cae fraud sdemes
are becomin mxh sorm shisticated and include cartel-type cperaticns. As a result, law enforoamnt efforts nst be more intensive and proactive,
and will require significantly greater prosecutorial resources. With additional resources, the Fraud Section can sPiplemnit U.S. Attorney, health care
fraud task forces in locations which currently lack a fully active eformen effort. The Fraud Section n additional meurc-a to help fulfill
the Attorney General's comi to the HLID enforcement effort. HUD fraud is the number two priority within the FBI's goverm t fraud mtprami.
The 700 HU fraud casme around the country pos a formidable burden. The Fraud Section's suoessful HU task foros in Oklaima City has yielded 25
felony convictions in the last two and a half years, and the Section has rod started a seond task force in Denver. The c1.rares has already begum to
inquire into the irurance and private pension prog. citing both as the next national 1-metic crisis. The parallels between the insurance and
pe sion situations and the early states of the savings and loan situation are gravely similar. There is an alarming growth in the number of failures
of person plans in the $1.3 trillion industry that revert back to the Federal Governent for partial payout. Th1 rapidly growlng number of insurance
company failures, particularly in the property-casualty area, that revert back to the state overnents for partial payout, have also caused a e
tord "federalization" of the industry. These cases will require a substantial invest of prosecutorial resour. In view of this alarmuin
trend, pension fraud is a particularly appropriate area for Fraud Section involved.

Additionally, the Division is requesting resources totalling $426,000 to over: purchases of management information system equipment purdiases
deferred in 1991 de to the required absorption of one-half of the 1991 pay increase ($129,000): increased costs ($73,000) for use of legal research
data bas system, JURIS/EIS/etlaw: and ireased costs ($224,000) associated with enhaed bildlng security. Security o mes hav escalated as
the Division's role in drug enforcment and other violent crime initiatives have increased. The Division requires funds to ehane guard service at
the Bond Building and its now satellite facility (currently being procured) as weil as to seure the Hord Building garage and grond floor.
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Sdtvkade of Owt Irmuts
(Dollars in tkmmuls)

Position by Type
Attorney

at mistant
clerical

Travs1,rransortatiam
Litigation qo
Erimt Pntals
GSA Rmnt
Othar Servios
944p1im

Reuest Uvel

20 10 $ 770
5 3 109
1 18

35 18 1,026

... ... 189

... ... 10

... 454
2,311

.o ... sJo50

... ... 3,660

35 is 4,5 6Total

Denrizption of ot IM?

Travel in for the purpose of invesigatin ard promotion of case as well as to attend setirn . Sigtificm* eqmditures anticipated fc mjtawted
litigation opot and for cotrat persmvl to m.port data sytm cs~dred in onjunction vith the invtigatlon and prosaeuion of financial
institution fraid ar also included. One-time costs for euidpping positlcne are also idtritified.
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ZiLigoan of Prorl and pefoa wnMM

Salaries and EQMWee. GeCr1a Legal Activitl:es 15-0128-0-752
Narcotic and panwirius p Prrieajtion -

M7aTo G ombat the growth of major national and international criminal enterpriaes involved in drug trafficking and money laundering.

To assist in the formilation of Federal drug proseoation policies, including the develomnt of innovatve investigative and prosecutorial methods and
the eancet or modification of existing statutory authorities that foster mor effective druq enforoMWt.

To prosec Je directly aid/or to assist U.S. Attorneys in major international aNd multi-district cases involving the mast significant violators and to
iupleint innovative prosecutorial methods, esecially in the area of naruotis-relatad financial inestigations.

To rurnih inrunction that will imrove the effect ivemse of federal enforcement agents and proeector who are rensible for investigating and
litigating drug eases.

To furniai. instructional materials in the area of money laundering, Oontinuing CriAinal Enterprise ((CE) proseeution, electronic surveillance and
grand jury P5actice.

To supervise aNd participate in litigation owctening: the Pixey Laundering Oontrol Act, 18 U.S.C. Section 1956, 1957; the Bank Secrcy Act, 31 U.S.C.
Section 5311 et M.; and the (Ontmrolled Substance Act 21 U.S.C. Section 801 g& M.

To pMro± interagey and inter-juridictonal ooopertion in the conduct of druq investigations and druq prosecutions and to participate in the
coxrdination of nulti-district and muIlti-nticnal cases.

To provide liepl advie to Daarb t of Juice officials in wqport of the Organized Crime nq Entforosi Progrem and to otherwise assist the
Director in matters percaining to policy, ilat mentation aNd evaluation of the program.

To assist the Dqrt in Its role of V. fling better naroics law enforement by assisting State and local authorities to improv statutory tools
and trainiM.

To assist the D rtmt in Its role of improving international program for narlics law enforcaont in prticular by amisting multinatlonal
origaniations aNd states in iplaen Ilng the statutory requir&en iqx a by the U.N. Orivvention Against the Illicit Traffic in Naruotic Drugs and

- P ychtric Sutstanose.

Bass rowam Dc:rLatign: This program works to support the naticral drug anforom effort. It mports both the progr and policy efforts
developed in Wahingto and the proseutlve efforts being undertakst by the Oranized Crims Drug Enforvint Task o and the U.S. Attorrway
Offices. In addition, it devlos unique rid qround breaking meth,:s of Investiqating nraooics enterprises whddi, w su fail, arm taught to
field offices. In the ares of national r. rrm and policy effort, the Sectlon is responsible for the purely narlics law enfor areas of
bilateral Nd unilateral international ofIts undertaken by the DOqrtment including suort for the seven projects of CICAD, the Narcotlca Omtilssn
of the Organization of American States. It also staffs the efforts of the U.N. Convention Alnst the Illicit Traffic in Haroolc Ou and
Psyciotropic Sustancs, including negotiating and isiplemvting "m 1968 multilateral convention. It works on legislative and regulatory changes in
the ares of narotics and manny laundering.
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71he Section lads in his deelo and iplmntation of the ioecution portion of the national narcotics strategy. It loam in kiatiC ad
irrational narcotics aid sney ldw q training. n an a cooperative basis with the AdvMio y Institute and otinr omqwwts, the rowly
estab lie ftmey nmdwri UnLt is inatruntta in Inoring that all United States Attorneys receive training in n y laundring proeecution. This
of fics also mists In the formulation of Urn training zag. for investigtive agenies and participates in thr coordintion of iarnational
onfereces. In 199 Section attorney participated in International and I tic money-lMffd]aring omnevnoes. The Section advises the field and

supervises the utilization of m nrcotics statutes. It review aesitive Initiatives such as wire taps, wi n protection, immtities, release of
FOIA infozimticr, undercove q oretions (thraj4 the undercx ve review omittes), and the use of clasif4 mAhodI to stance wnvstigation. It is
the primary contact of the Drtn in impleneitx Presiden ttial Directive 27 for interagncy coordination. no section operes and review other
aqenies' owoqrmmicrl testimnr, statutory initiatives aid oonrqxion1 oo a . It r-crid to governmental and private citizen-
ocrrmpndu e. It preare& teacdq sterials, including the quarterly Narotics. Porfeiture, and nsv sunridin Update.

In the are of litigative w ,port. the Section's policy aid program goals are prooted by having a staff of trial attorneys Wme policy and legal
advice to the field is ourrnt and authoritative. Each of the attorneys tries rrt cas in spport of the re of the U.S. Attorrwys' Offices.
These caes &rise aWle the U.S. Attorney is required to re hiiwelf, or the U.S. Attotn 0ls Office t.eorarily lacks the qpe-i -d peranel to
investiqate and prosecute a particiularly soisticated owe or tien the Section attorneys are developing an innovative pro ri to addre the drug
crisis. This latter instance is best emplified by the narotics soney landeriniq task forces and should be followed by ground breaking efforts in
the areas of drug diver ion control, or&* h1m program, drug pamqirralia progr and divemricn of esestial and precursor cmicls. The Section
litigates in the U.S. courts of Appeals the appeals ftc.m the decisics of the Alnitrator of the Drug Dfortmm kdlnistration (TA) to schedule
drugs and li oune drug dieptwoers, a oe load significantly increased by the increased statutory authority qiven the Administrator.

Aco m and Wo~rkload: The remt rnqsrienue and projection for the future with regard to litigation for Which the Narcotic aid Dangerous Drug
Section, Ilcluive of the Money Laundering Office, is directly responsible are represautad quantitatively in the following table:

1992
Duo Paquerst

Pending, beginning of year ......................................................... 63 92 74 19 93 ... 93
Op4.... 6 7..7...............................................................0.. 47 6 71 - 7 70 .. 70
Coed ................................................................ 18 24 52 10 62 ., 62

iing, udofyesr ...................................................... 92 74 93 8 101 ... 101

Q (le ard Recugt§2 nu:
P0dinq, beginning of year ........................................................ 43 54 46 - 3 43 ... 43

r ............................................................................. 12 6 46 19 65 ... 65
Closed ............................................................................. 1 14 49 16 65 ... 65
Pe din , er of year ............................................................... 54 46 43 ... 43 ... 43

D iitrn rif dafaidndt

Oonvicticon ........................................................................ 87 1 148 ... 148 ... 148
Acquittals/dinni--als .............................................................. 6 ... ... ... ... ...
Other dispositiins (tramfere to U.S. Attorneys, death) ........................... 1 ... . ... ... ... ...
Prior to 1990, the nuer of available attorney iorkye&rs had declined in the last eo ars tihile the umber of lon tam complex cee ol
investigations the Section wa called qpon to handle ineased. OoncuraTenly, the number of legal supcort matters inreasd. As a conequenc, the
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ability of the Section to support U.S. Attoreys ' Off is was rmduoed. With the addition of new reemnioss in 1990, irsxeased n.bers of investigations
and cass viii be "rpePI and closed. Additionally, pilot program involving drug paraphernalia and roney laundering projections, drug gangs and urban
crime centers arm being initiated and monograis on drug divermion frum the legitimate to illegitimate erimta and money laundering are being
published. Since the latter part of calendar year 1989, the Section has been extensively involved in the prosecutions of Manuil Antcnio oriega, _
AL, in Tops (iddle District) add Miami, Florida (Southern District) -atsigned full-time are one ND[S attorney, one paralegal, and on secretary in
D.C. The chief and Deputy Chief and two NIS attorneys from the San Juan, Puerto Rico, Office have also travelled extensively to Panama during this
fiscal year. This litigation will oontlue, at least, into 1991.

Bemuse of the Government's expanded initiatives against drug trafficking, aomipanied by the hiring of hundru of now Federal prosctors and
investigators nationwide, it is anticipated that there will be a significant increase in the volume of support work the Section handles. The follow i u
table represents quantitatively two major areas in tic support is provided:

1992
Base PquestiUM 12m IM9 IM Level Level

Appellate Vattars 25 30 35 ... 35 ... 35
qests/Peferrals frum Citizens & ogres 994 1193 1432 ... 1432 ... 1432

Another area in uhid the Section expects significant increases is in the approval of investigative and prosecutorial strategies proposing the use of
Title Ills, iidictments using OE, and requests for Federal prosecution and protection of witnesses. workload is expected to increase 44 percent from
1989 to 1992.

money aInsdering Offioe

The Money Leurkering Office was created in March 1990. Workload projections are quantitatively shown in the following table:

1l92RaePquest

C9 (lead orosecution l:
Pendinq, begin ng of year ......................................................... ... ... 25 ... 25 25
O2 ........................................................................... . ... 23 25 ... 25 i 43
Closed ............................................................................. ... 2 25 ... 2 9 34
Pending, erd of year ............................................................... ... 25 25 ... 25 9 34

The Office leads in the develop t and implemntation of money launderxirq policy and 1 itigation sport in a wide variety of criminal contexts.
Though historically tied to the National Narcotics Strategy, the Office's work now readwo into such dispa-ate areas as fraud and public corrtion.
Its mission is milti-faoeted, consistiq of the following eluertta: rendering of legal advice and quidaune of the tecwicl legal qmstics Aich
arLse routinely within the U.S. Attorneys' Offics, other Division offices and sections, and the law enfor ege e, oversight and coordination
in the ar of legislation davalpnt and review, policy implememtation and indictwm.t reviews; coot nation of Dqertmentwide money laundering
conferc and training including the for nation of the training programs provided by the investigative agencies. The Office also coordinate
intermtiorsl money laundering training and conferences to reflect Departmt priorities; planning and coordination of multi-district and international
money larndrin operations; maintenance of a strategic rerve of litigators in order to handle specific litigation assignment; and generation of
training materials, ample pleadings, newmletters and other materials as needed.
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in the ar of litigation sport, the Off k. also provided inimtamv to the field in the nawly emving armas of my laudri ng and forfeiturbe.
To tjis end, the Off1gm is cuwretly hadli twIinty-tw my laundering forfeitune cmes in the District of H[etii at the requet of the U.S.
Attorney timz. Them cum involve potential forfeit to the U.S. of $11 million dollars.

Decision Unit rd Ledivel W t
(Dollars in tkmn)

organization:

BJ r NJsm I
CUMTAYS

Aroriated Positions

iull-tim Permannt
Other

OQetr.Aillday

notal

Program: 2CeM5 Qn d r Ikx Prosecuitign

EKMM Chim: Progrm increames of 15 psmitiwor includingc 9 attorneys), 7 W.O'ya and $1,425,000 are requested for the MW L i nurr Office
of the Naroic and [Dtqmu Dq Secticn. Money launWering is an irW part of the operation of virtually all rime uyndk ~ts aid a oritl

aa of tax evasion m and scm to defrauI the public. Sinoe 1986, with the ernc t of the Mone Lardaring cntrol &-t, U S. Attormys
have made great use of the criminal anctions proidd under 18 U.S.C. 1956 and 1957, the principal anti-money laundering ftatutm, and 31 U.S.C. 5324,
the pMVis1a of the Buk Se=Wy Act that makes It a crime to structure a truuacticn in oner to evade the repxatfrq iretw*. In the mxt
several year, it is anticIlPat that thre will be a significant increase in the numbr of money laurdIrq promscL*Atl that make use of these
provisiors. In 1989, them vere awiKmtey 200 prosacutina under Secticr 1956 and 1957 vers 150 in 196. Additional wokload Iin ma are
eqnCtad to remit frm the 1990 Wy laudering legislative padae and iplemntation of the tited Nations Viema Carmeticon Against Illicit
Traffic in arcotic Drugs ad pmydw ic Subytanos and liberalization of irtAatianal mney laundering amat sharing. Further, there will be
incased demands for training id tecDical onfergwnm from the Irtamstianal ocm ity in addition to increased rsreutz frm domestic anforu
aq rim. Division staff will ais be rwjired to provided W support to the tprtaict of Treasmry Financial Cri Wrommnt Met k (FInIM)
and to participate in joint ventrms. Without the additional resources, the Way Laundering Of fice will be unable to met the increased requests for
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1989 1990 1"l 1992
Base HWeMel " Ml

Chanue C'M Cam l

$2,295 $3,662 $5,771 $159 $5,930 $1,425 $7,355
2,298 3,482 5,469 398 5,867 1,240 7,107

35 74 73 ... 73 15 88

25 47 66 ... 66 7 731 ....... oo °

... ... ... ... ... ... o...

26 47 66 ... 66 7 73



proeeitorial assistance, provide training as mndated, or to fully su rt the efforts of the TDE and the u Czar.

Inceas totaling $228,000 are included to covr: costs for ntructional xsruals and training onferm deferred in 1991 Ois to the requ
absorption of au-h+alf of the 191 pay icreae ($81,000), increased costs ($36,000) for use of legal research data baseam m0 Juystm, /mmtlm
and ir=esl oosts ($111,000) sociated with ahArnond buildinq security. Security oncerns have escalated as the Division's role in dnq Wenormmet
and other violent crime initiatives haw increased. The Division requires fund to eartm quard service at the Bd Building and its nw stallite
facility (currently being procu ed) as wall as to secure the Bad Building garage and ground flor.

Sdchdile of 92st-Lzats
(Dollars in thousan)

organization: Cimnaml iia Decision Unit: Narcotic and Dnerou in Px ammoutign - 2ag=

positions by Type
Attorney
Paralegal
Clerical

sutotal

TraveTraprtation
Litigation Eqmw

GSA Rent
Other Services
FalesEquipmnt

TOWa

Reust lovel

9 4 $ 338
1 1 21

15 7 430

401
67

... . .. 34
•... ... 52
... . .. 254
... . .. 19

... ... 995

15 7 1,425

7ne additional reemnxm include sigifticrtt funds for travel and rqrxdution costas assciated with spumorlnq at least 3 national, mo y launderin
conferxw annually. One-tlm costs for equiprt are also included. kditlsally, tuds are included to over puzrtses defenmd in 1991 (in to the
required absorption of au-half of the 1991 pay inreas, increased security, and increased use of legal research data bese systm.
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Justificatign of Proar and performim
3mLLi~iaim

Salaries and F s. General L Activitles: 15-0128-0-752
Inttrl Securitv 2

C : To enforc, in an effective and uniform mner, apprxiately 100 criminal statutes and regulations affecting the natioral security
and foreign relations of the United States thru4h coordination and copsrtion with the UnLted States Attoreys, the intalligence aid invtigative
ormdties, aid the general public.

To develop and implem ovdlnated investigative and litigative strategies in the area of national security.
To supervise all prosecutions involving the Neutrality statutes, the Espionage statutes, the Arm Eqport Oontrol Act, the Export Akinistration Act and
the Classified Information Prooeze Act (CIPA).

To provide legal sport and investigate guidance to all Federal investigative agencies engaged in nmtimal security matters.

To administer and enforce the Foreign Agents egistration Act ('FMA).

To administer the requirmnt of 19 U.S.C. 951, cncerning notification to the Attorney Gwwal by agents of a foreign govrent.

To provide asistance to of Congres and all other apppqxiata officials involved in the regulation of lcbbying.

ma=e Prarsm Decrition: 1Tw fcw maJor ubstantive areas within the r 1qraibility of the internal Seaurity Section arm: (1) Espionage and
Naitmlity violations; (2) Ares rA)wt Owral Act aid Export &klnistration At violaticns (3) rayail mtters; and (4) FA administration and
enforrxit. In the first three area, the Section Wfvisew inetigations and pro~mwtion by providln legal and policy guldance to the Uitted
States Att=Tmy, law afozcemnt )wnes, the thited States intelligeno ormmity, and the Lntalligum~ agencies of allied nations. Section 7PM
responribilitiem include: the registration of reresentativs of foreign goverrownts and entities, supervising investigations, omndwicrq inlqairiw,
irqpectior, aid all fAM-related criminal and civil litigation. This Section also provides specialiaed legal support to the tkiited States Attorneys
in the arm of policy interprtatlon, legal research, and the drafting of irdictmunts, pleadings, and other legal pope=. It directly participates in
criminal litigation, including grand jury proceedings, trials, ppe ls, and related legal actions. The Section sports litigation, in a More geral
way, by developing, anialyzing, a"d evaluating ;proes1 legislation related to the national security and foreign relations fields; serving as the focal
point for interageny cooadution, particlptinq in international oonfeews involving the enfocemnt of HM ort control mechnims through the
Coordinating ommitte for Nilti-Naticral Fqprt Owtrols; participating in extrmly onuitive matters such as prisoner modaqe vith Soviet bloc
countries; and delivering peeces before educational institutions and professional qrous on the investigation aid prosecution of neticnal security
CBSes.
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il inmts and Woklod: The rnt erm erlien and pojectian for the future with regard to litigation for hidch the Internal Security Section
is dirvrtly responible are sumarized quantitatively in the following table:

1992
Base Fluelst

um kavel
txen:

Peding, beginning of year ......................................................... 164 216 152 43 195 .. 195
Opened ............................................................................. 278 180 290 20 310 ... 310
Cloed ............................................................................. 226 244 247 3 250 ... 250
Pending, end of year ............................................................... 216 152 195 60 255 ... 255

Csea tld Mroseation) :

Pending, beginning of year ......................................................... 26 36 45 8 53 ... 53
S............................................................................. 26 28 42 2 44 ... 44

Cloe d ............................................................................. 16 19 34 1 35 ... 35
Pending, end of ye& ............................................................... 36 45 53 9 62 ... 62

Diaoeiticn of defendant

Convictions ..................................................................... 16 52 90 5 95 ... 95

Inraes in invtigtians and cases are expected as a result of the increasing expertise and sophistication of the Exodus progru in detecting the to
illegal export of weapons and strategic tenoloqy. T1e additional positions provided to United States Attone s' Offices will result in a significant
increase in the pmoecution of these case . Presldent t sh's drug initiative will also result in increased investigation and proec tion of drug- -
related offenses there csing a aorresprdirq increase in iss involving CIPA.

EmimSwLul: In frtherance of the Attornsy General'a priorities ocernirq National Swarity/Esponage, this Unit crtts the ocrupramise of the
national security of the United States by prvvifini timely advice and guidance to the investiative and intelligoe asimmitie and the United States
Attorneys' Offices. For exhale, Staff provided legal advice to the Ary and Federal Bureau of Investigation (FBI) in their joint investigation of the
espionage activities of Warrnt Officer Ja Hall and his o-orspirator, Wrmeyin Yildiris. 'line individuals had passd to East Geresn and Soviet
contacts hundred of Tp Seaizt Ojeword signals intellig o documents over a six-year period. The Unit also assist's the Azey in the oaLrt-nartial
of Hall, and prepared the Yildirin ose for trial in the Soutemrn District of Georgia, trying it jointly with the United States Attorney's Office.
They are rexr sible for respodi to Vldiris's appeal from his conviction and life sentence.

Th Unit saervised the investigation of former Marine Frank Arnold Nesbitt, working closely with the United States Attorney's Office for the Eastern
District of Virginia in cbtainir Nebitt's plea of guilty to epioage charges for his cmmunication of siqnis intelligencm information to Soviet
agents. Staff per-formed a similar role in the successful procution of fonild C. Wolf in the Northern District of Texas for the attempts
ommmication of such information to Soviet agents.

Qirretly, staff are .w qn with the UniteS Stats. Attorney's Office for the Southern District of Texas in preparing for trial the cas against former
FBI translator Doqlas T ho. ho is charged with transmitting classified information to members of an onjanization that rqrn ts' Taiwanee
gcovr mtal interests in tie United Stats.
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EM= U - 'This Unit woris clcely with the investigctive agencies and the United States Attoriys' Offices to develop and p~mscute came under the
Arms Export Oontrol and the Exqort Adwinistratian Acts. tader these statutes, the Executive Branch ccitxrls the eqxort of military and sn tgic i
aid technology by requiring a validated license for their exportation. A rent case which illustrates the manner in which the Section exe rise its
superviscwy ftrx-ion in these matter involves an attempt to export 40 missile wrt*ed detcratlon c iacitors, which can be used as an einey source for
the triggers in nuclear wartbsis, from the United States to Iraq. As a reuIlt of a lengthy United Statee Qt and Britis Cutm Servios Joint
undercoer investigation, four Iraqis and the export manatsr of a Innion-base o y were indicted an March 29, 1990, in San Diego, California, for
conspiracy, money laundering offenses, and a violation of the Arms E oqt Control Act. The unsealing of the indicbt follawd the arret of five
persons, Jcluding two of those indicted in San Diego, by British OAutcm officers at Hneathrv Aixtxrt, as they attempted to export the capacitors on
an Iraqi Airlines flight to Baghdad.

GIrymail Ait: This Unit is consulted in any criminal case involving the possible disclosure of classified information in litigation and fursheo
legal advice crr mrqng use of the CIPA to United States Attorneys, the Dqartnet, and uther cr urerits of the Emecutive Branc. Din Unit has
criordinated the use of the CIPA in 39 cases during 1989, including the Fauag Ynis case, involving a ternrist w" wa found guilty an March 14, 1989,
of air piracy and hostage taking. 7he case is now pending a~pal. Thus far in 1990, the Unit has ooorinatad 32 cases, including the case involving
My-me- Antoio Nori q, otmyertly in pretrial proceedings.

Peg ra 3tin QUt: This Unit cirtintes. to experience an irerease in the number of registrants and foreign princi Ias. The General Acounting Office
is currently cnx~x-ting a folloaw- audit of the respore to its 1980 reoxurudations concerning FAPA. Further, legislation to strethn FARA has
been introcd by Senator Heinz and is currently the subject of hearings before the Senate Foreign Rtelations Comittee. Unit staff provided
assistance to the United States Attoiney's Office in Corecticut in a Foreign Coreipt Practics Act omipiracy and RIO) case. Evidecs developed in
tL.t case is being reviewed with a view toward a civil injurctive action conoernrng the filig of several false state ts under FARA.

C-34



Qgision Unit 8AzdiM Level
(Dollars in thousards)

Organization: Criminal Divisi Program: 2 7r r Se ri

Rescuroe Poequirments

FXuDGr AUMORIT
cUMIAYS

Appropriated Positions

Workyea rs:
fl l-tie Permanent

Other

overt ime/oI iday

TotalI

i, : The Criminal Divlsion is reqntin prcqra ireceases totallin $134,000. 7ne requested tay raise absent ion ($47,000) of one-half
of the 1991 pay increase will enable the Sectin to retain adequate fwading for travel required in conjunction with espionage and export investigations
and cases in its base. Pinouroes requested will also cover: i eased costs ($21,000) for use of legal research data base system,
JURIS/[1XS/Westlaw; and increased costs ($66,000) associated with ernhaned building security. Security c rn have escalated as the Division's role
Ln drug enforcement and othex violent crime initiatives have increased. Ihe Division requires funds to enhance guard service at the Bard Building and
its new satellite facility currentlyy being procured) as well as to secure the Bond Building garage and ground floor.
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1989 1990 I 9191 __ _
_ LevelRest !

$2,144 $2,341 $3,532 $156 $3,688 $134 $3,822
2,129 2,313 3,373 271 3,644 117 3,760

30 44 43 43 43

27 34 40 .. 40 40

29 34 40 40 40

_ 9 40 ------___-- 40 .

to



Sctkile of Ost
(Dollars in thousands)

Decision Unit: Interal SecUrity _

R£mest Level

... ... 47
87

... ... 134

Travel/Transportation
Other Services
Total

Description of Oxst Inputs

Costs are for purdwses deferred in 1991 due to the retired absorption of one-hi f of the 1991 pay increase, increased use of available legal research
data bae system, and enhanied secuity.
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Justification of FrAm and Peaf
criminal Division

Salaries and E enses. General Lal Activities: 15-0128--752
Genera Litictatio% & Lptl Advicie - 2CRM15

Loq-P eo: To achieve directly, or through assistance to the U.S. Attorneys, the prmpt disposition of all matters within the six nsjor law
enforcement responsibilities of the program, and to improve the efficiency and effectiveness of Federal, State and local criminal law enforcement
efforts through the enxxiracgarxt of improved intergpverrulnta1 coordination and coloration.

marObiectives:

To develop and implement enforcement programs in certain key statutory areas where special requiriments indicate the need for centralization.

To develop and prosecute major cases under a vast rage of statutes due to recusal, lack of resources or lack of pertinent expertise in U.S. Attorney
Offices.

To defend civil suits seeking to obtain information on or to interfere wit-i criminal justice activities and national security operations.

To provide mswort to the U.S. Attorneys in the ondut of all litigation within the program's subject areas.

To coordinate and participate in crime resistance program related to the program's statutory respcreibilities, including the erncuragemert of
voluntary involvenent by corporatics and individuals in the private sector in crime resistance efforts.

To provide legal and policy advice to the Assistant Attorney General, Deputy Attorney General, and Attorney General, as well as other ccrpsxents of the
Department, on issues of major importance to the earxtremt.

mese Pro=rram esrcriptin: The six major substantive areas addressed by the General Litigatin and Legal Avioe Section are: (1) lises krAmurt the
- This includes kidntappinq, extortion, bank robbery, riot, firearms and explosives violaticrs, arson, fugitive felons, motor vehicle theft,

false identification crimes, interstate transpxortation of sto en pnuirty, and offenses on Federal or Indian reservations or n the high seas.
(2) rides Against il2nt 9rU - This includes attacks an Federal officials (including the President, Vice President, Conresse, aid
designated Federal agency persmel), attacks on candidates for Federal office, unlawful electronic surveillance, theft or destruction of Gover t
property, counterfeiting, postal depredations, obstruction, perjury, false persenatiro, and immigration offenses. (3) Rr;ulatory Enro - This
relates to violations of criminally enforceable regulations %tild have been prculgated by such agencies as the [eartments of Agriculture, Commerce,
Interior, Labor, State, Transportation, and Health and H"'an Services as well as the Nuclear Regulatory (,mmissiln. These violations most frequently
pertain to the protection of health, safety, and welfare. Included among these areas of regulation are offenses related to the knowing mishardlung of
nuclear materials, aid flagrant breaches of mine or ociou tional safety standards. This area also includes trademark, coyright, cstcw, and
industrial espionage violations. (4) Teroris - This include the supervision of all terrorism matters, even though certain statutes applicable to
particular incidents are nom ally the responsibility of other Sections. In addition, certain statutory areas are specifically assiged including
ho6-tge-taking, air piracy, attacks on foreign officials and official guests of the United States, destruction of aircraft and aircraft facilities and
rewards. This area also includes the Section's Qsunter-Terroris Managaent Group. (5) 1bet-Ccrivl.'ien and Socal Mtt - This relates to the
defense of suits ctalleging actions by, or prooedur-es of, the Breau of Prisons or Parole Commission ( ca2, n n a, etc.). It also
e-rpasses the administering of Federal statutes pertaining to juveniles, mental competence, s4etencing, prisoner transfer treaties, detainees, and
prison offenses. (6) ejalclyiMatter - This inclixes the defense of civil injuntive actions instituted against the Government or its agents as
a result of steps taken, or allegedly taken, in the course of criminal or national seatrity investigations.
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Approximately 75 peroent of all Federal criminal statutes are a. signed to the prorm, incl dirn many violefft crimes and moot Feder"al "street" crimps.
In priority or sensitive crininal aras, the projrm serves as an enfuremt entity, prosecuting and assisting in the prosecution of case, and
coordinating the various U.S. Attorney Offices and investigative agencies. when a matter is likely to merit prosecution by Section attorneys, the
agies immediately achise the Section of the irtiJation of an investigation, thus affording the opportunity for Section attorneys to provide guidance
on crucial aspects of the investigation. In a nore general wy, the Section supports litigation by drafting or consenting on proposed legislation.
Leislation can overoie the lor-run effects of an averse decision and usually has an effect on both the scope and nature of futum litigation. To
crerve Federal litigation resources, Section attorneys also interact with the private sector, e.g., industry and labor, and Federal and non-Federal
enforcement agencies, regardig adoption of crime resistance mea.res.

Agvliusft and Wrkloed: The recent eqerienoe and projections for the future with regard to criminal litigation for which the General Litigation
and Legal Advice Section is directly responible are summarizfd quantitatively in the following table:

1992
B BsePa~ues

Pe idrng, begqin rg of year ........................ .................. .............. 46 33 46 10 56 ... 56
opened ............................................................................. 41 49 60 12 72 ... 72
closed ............................................................................. 54 36 50 18 68 ... 68
Pending, end of year ............................................................... 33 46 56 4 60 ... 60

-dai g, b iingnIr of y-e ......................................................... 14 14 13 ... 13 ... 13
pened ..................................................... 5....................... 7 5 8 ... 9 ... 9

Closed ................................. 7 6 8 ... 8 ... 8
Pending, end of year ............................................................... 14 13 11 ... 14 ... 14

Disrosition of defentant
in CW lit ila~e

O invictions ............................................ .................... ........ 10 12 15 3 18 ... 18
Acquittal /dis isals .............................................................. 1 1 2 ... 2 ... 2
Other dinpositions (deferred prosecution, deaths) .................................. 1 1 1 ... I ... 1

In addition, during the first eleven months of 1990, Section attorneys handled 21 criminal cases in the court of appeal and 8 civil cases in th-e
District courts aid/or courts of appeal. Further, Section Attorneys handled 1,192 legal advice assignmet (such as commenting on legislation,
respondij to ccwresoicnl iniqiries, and reviewing requests to proseote juveniles as adults).

cinrently, the primary enf ormt initatives of the General Litigation and Legal Advice Section involve combatting trrorzam, career
crrminials/%eapons violations, immigration offenses, and nuclear safety. Irazease in investigations and a re am * to increased terrorist
activities, incre&am in workload anticipated frxn Preident Bush's 1990 violent crime initiative, and expwxied activity in career criPirel/wbapom
violations and nuclear safety initiatives.

p== . 7he Section is ootAbtting terrorism through exdaustive investigation and vigorous prosecution of persons respxsible for terrorist a'ta.
To uqrade its respore to tarrorimr, the Departmet created within the Section a Osanter-Tenorim Man geent Group, headed by a senior attonwy
experienced in terrorim prosecutions. The signal accompliitnt was the conviction and aentencirq to 30 years of Fa~az Yunis, a Shiite tmslem, fcc
aircraft hijacking, hostag&-takin, and conspiracy as a result of the hijacking of a Royal Jordanian airmaft at Beirut, Laerson, with AmarLAne on
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boaxtd. Ihi was the first oonviction under U.S. law of an international terrorist for a terrorist act ommitted outside the U.S. His arx
represented the first overseas arrest by U.S. law enforcement officials of a suspected terrorist being sought urder U.S. lw. Section attorney are
defending Yunis' appeal of his conviction.

Other irnvestigations currently pending in the Section include, among others: (1) the hijacking of TwA Flight 847 by S11ite tarrerists; (2) the
atte"Pted boming of the U.S. Embassy at Jakarta, Indonesia; (3) the bombing of a Pan Am Airlines jet en route to Honolulu, Ha~ii;
(4) the bcbings of USO Club in Barcelona, Spain, and Naples, Italy; (5) the murder of a U.S. military attache in Athe, Greec; (6) the boing of
the Anerican Embassy in Rma; (7) the murder of four U.S. Marines in El Salvador; and (8) the basbing of Pan Am Flight 20) in raut to Ne York frum
Great Britain; (9) the murder of an U.S. Army officer in Manila; (10) the abduction of a Marine Liutenant Oolonel, assigned to the U.N. Truce
Supervision Organization in northern Israel; (11) the bombings of U.S. troop trains in West Germary; and (12) murders, assaults and ?ctage-takiis
involving servicemen ard civilians in Param. A Section attorney is participating in the prosecution of 16 defendant, many of %*vm arm leade of
violent Puerto Rican independent group, fol the robbery of $6,956,520 from a Wells Fango facility. So far, six defendants have pled guilty or been
convicted.

-- ±/l Wtrys. During 1991, enforcement relating to career criminals is one of the Section's initiatives. 7tw Section will
assist United States Attorneys' Offioss in aszembling creer criminal task forces to target career offeniere and reduce the crme Lit by a vigorom
attack on recidivists. The task fort. will emptasize triggeriug available mandatory minim= penalties under the Arm Carer Criminal Act, the Anti-
Dng Abuse Act of 1988, and the Sentencing Reform Act. Where approqi-iate, Section attorneys will participate on such task foram ard directly
participate in prosecutions. 'he Section will monitor the guidelines restricting Federal plea bargaining in wapons and/or care criminal cases to
ensure that dangerous felons receive the maximum penalties Omirvss has mandated and er age the use of pr--trial deteitcn under the "danger to the
oonity" provision of the Bail Reform Art of 1984. 7Ie Section will continue working with other elements of the Divisin and Dqpatit to d the
firmes I to provide greater penalties for those violating them, to keep more dangers weapons unde raqulation, and to keep fires frxm a
br-xxer spectrum of undesirables. Efforts will be rate to induce the States, through the Exwutive Working Group, to strenthn thair firears
utatutes in similar fashion and, in particular, to prevent the automatic r-toration of the right of dangerous convicted felon to p firvsa.

Formal Arid Career Criminal Task For have been established by the Bureau of Alool, Tttroxi and Firearve (the primary rederal fizrn enforamn
agency) in several Federal judicial districts. Seven additional task forces are being estab] shed. Federal legislation that will rtuwert person
convicted of violent crimes and serious dzug offenses frn lawfully training firearms has been propxed. Asistanc frram the National Asociatin of
Attorneys General and the National District Attorneys Association has been sought to have the states review their lam to p.wrt the legl acquisition
of fir-earm by dangerous felons.

- -n-qq L;XL f . 'Ihe decision to comit the Section to an enforoesuit initiative in this area reflects a oor~itmnt to aist the Imigration
and Katralizatin Service (IM) in its erforxxvat of the Immigration Reform and xttrol Act of 1986. By erawb.i this lqtilation, Oa'qress
recognized that "eployment is th magnet that attracts aliens here illegally." This enforiement initiative is deigned to omple t D, own efforts
aid to promote the declared policy of the Corress to rassie these eonomc inentives to illegal imutidatin by penalizirg aloyit of illegal
alien. To that ed, the Section litigates selected cases, develops policy, reviews propoed IM urdexTxiver opxcatlran, paticipsted In training
exercises aid assists in implean ting an enfornaest program.

- _4_les Sfrty. This initiative is based en the poterntially catastrophic ciequenoes flch can manat's frcn r-'ars ad the difficulties
iytveryt in prosecuting nuclear regulatory cases. 7he Section reviews all Nuclear Regulatory Cmieion referral f , T1 I wtigatiuo;
referring to the aptropriats U.S. Attorneys' Offices, those referrals wtich are not sufficiently aoplex to merit ,.ztrl rs; and prc~x -y
analyzing the ptosAcutive merit of all other referrals, declinLrig those which merit no action and pIurmn (either d rwtl/ %Om w cw*edr by
monitoirig the efforts of U.S. Atton-sm) the timely investigation aid possible eventual prosecution of tie r- mIr tonrx.1xm -imple referrals. Section
attorneys and persirel of the Nuclear Rwgulatory OCrmissin have developed a mmorand= of urdarstardng rvlat UNg to crl~rvel referrals and the
problems of parallel administrative and criminal proceeding, whidh are particularly difficult in the field of riclear pcwr Lc- of significant
public health and safety oona*emes. A Section attorney obtained the oxwiction of a hoital tsctnician for krcwlrj y inja-ting 'ercio*es of
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radioactio drugs into patients. In a related health rM safety arxs, Proces Techlogy, Inc., pled guilty to a violation of the Federal Mat
Inrecton ct reaulting from the ii eml irradiation of 38,880 poured of pork tenderloin for export. This was the first case referred by the
Dearbnent of Aqrioulture concerning illegal irradiation of food.

In addition, the Section defends civil suits seeking to cbtain information or to interfere with criminal justice activities and national security
operations. For example, Section attorneys succefully contended on appeal that there is no consutional rqxuiramwt for a poet seizure probable
cause hearing for vehicles seized by the Inmigration and Naturalizatin Service for transporting illegal aliens. The Section stained Drug
Enforoerent agency regulations governing the use of peyote by religious groups. T'he Soction was also msaoEssful in having the District Omirt reinstate
the validity of Bureau of Prisons regulations concerning entitlmest to reductions In minimumm parole eligibility. In another case, the Court of
Appeals upheld the Bureau of Prinsm regulation permitting involuntary mication of mentally ill inmates with antipwydatic drugs.

The section also supports United States Attorneys and other Department omponenta in the conduct of other litigation. For exaple, Section attorneys
are h aviting the trial of a case involving the use of Christian Broadcasting Network facilities to hinder the authorized satellite transmJssions of
other countries, including the Playboy channel. The Federal Otmmcation Orisssion oonsiders the prosecution to be a matter of high priority, since
the spread of this type of oivrxIut would threaten tha viability of the satellite communication inutry. Another attorney successfully prosecuted the
first case under the 0ocupational Safety and Health Administration Act of 1970 in which the defendant was sentee to inrceration.

crime resistance is often the mt ost Iefective way to reduce crime. In this regard, the Section has worked with the National OQmnlttee an Utiform
Traffic Eaws and Ordinancee to improve the provisions of the Uniform Vehicle Ode (which serves as the nodel state for vehioular matters) relating
to the titling and registration of motor vehicles, controls over veicle salvage, and criminal laws relating to the theft and disposition of stolen
vehicles. The Section has also urged the National Highway Traffic and Safety Aministration to pr mlgate voluntary Federal omxprent Identification
standards, thereby encouraging more vehicle manufacturers and owners to apply the vehicle identification ruber (VIN) to additional coponents of the
vehicle in order to deter theft. The Section has also lectured and participated in seminars to spread awareness in the law enforcet caminity about
the new =eidate an Federal coupxwit identification standards that requires the VIN to be placed on qp to 14 casponwwta of high theft passenger cars.

The Section regularly provides legal advice to the various components of the Departent on orsplex ism s. For example, in terrorism cases, Section
attorneys advise an the extent and nature of our extraterritorial law enfor t jurisdiction. 'he Section has also prepae Attorney General
guidelines under the Anti-Drug Abuse At of 1988 an FBI investigations of felonious killings of State and loca- law enforceet officers. Section
attorneys have developed a now mewreamjv of uderstanding with the FM cwKarning theft of cable programming a i have prepared a copyright oczqivu
that describes the opyrlght statutes and details methods of proving copyright cases. 'fl Section has also participated in the development of new
international conve'tions relating to terrorist acts camnitted at international airports and against maritime shining. Iplesimting legislation is
now being prepared. Other Legislation has been drafted to allow the Attorney General to grant permanent reident stabatu to certain aliens who
cooperate in the poscution of international terrorists and drug traffickers. Further, the Section has prepared an Irdictumt Fore Bac which serves
as a reorce for all Federal prosecutors.
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Organization: cripirmL DiVsi

Fleemrre Reiewet

BL zr AUMMl* Y
WUTAYS

Appropriated Positions

other

total
OvertiaHoiday

7t~fa1

Decision Ikit dixna Lvl rl
(Dollars in thosan)

Proram. 2d85 Gaural Ut1catlin arn Laqe1 Pdvio

rogmL Daxm: Te crimtinl. Division in requseting pC rM irx=reees totallJr $244,000. 11w rm adi pay raise aeborption ($66,000) of orw-tlf
of the 1991 pay ixnrese will arable the Section to retain adequate furiArq for service and mintaemz of existing a*tAmted uymtin and travel in
support of Section investigations and -m . Other resurce requested will cover: increased ocate ($39,000) for tw of legal research data bs
sysem, ,RIS/.EXMS/Westlo; and i crease osts ($119,000) associated with erhtaned builder security. Security cn have escalated e the
Division'sa role in driuq enfocemit and other violent crime initiatives have inceased. The Division requires funds to enhance guard service at the

Bond wlding and its r eatallite facility (aurrwitly being proared) as wall an to secre the Band Buildinq gareq and around floor.
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189 19 1991 19,02pan tLCMt .. .. Maut Lff.t

$3,212 $3,833 $6,173 $235 $6,406 $244 $6,652
3,264 3,761 5,856 475 6,331 212 6,543

46 78 78 78 78

37 55 71 71 71
1 55 .. 71,

381 . 71 71



Scholule of 00t Inputs
(Dollars in thousands)

oriaaization: Cti a Divisi Decision Unit: Gmerl Litigation & Lga dvie - 2QM5

Paguest Level

Travel/T-a aticn ...... 43
Other Servioes ... ... 158
Equipment 4_
Total ... ... 244

Description of Cost Inrots

Itsourc for the required absorption of cre-half of the 1991 pay increase will allow adequate base fuingxq for travel and servioe and ainteranoe of
existing automted systems. Other ousts are for irvzeased use of available legal research data base system and erhanoed security.
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Justification of Promam and Perf

Salaries and Eormwes. General L mL Activities: 15-0128-0-752
Office of SQMil Inwticiations - 2C(R19

Lon-Ang e To loate, inestigate, denaturalize and deport individuals ho 4ceeald activity com'tted during World war II involving the
prers ion of others because of race, religion, national origin, or political opinion, in order to gain entrance to the United States.

Maio - Obecties

To identity all allepal Nazi war criminals living in the United States.

To review and investigate systeiatically all relevant allegations received by the program and to prosecute appropriate cases.

To develop and maintain working relationship with foreign governments having information relating to the activities of susecte Nazi war crimir.1ls.

To prevent entry of Nazi perseotitors into the United States.

Bam ErOM= Descrition: Thins program detects, identifies, investigates, and, where apropriate, takes legal action to deraturalize aid/or deport any
individual who assisted the Nazis by persecuting any person boomise of race, religion, national origin or political opinion, who later was admitted as
an alien Into, or bec a naturalized citizen of, the United States. The activities of thin program include historical reseerc, file review,
investigations, witness interviews in the U.S. and abroad, litigation support, and denabralizatior/deortation litigation before administrative bodies
and U.S. courts. There are four major phases of work: (1) identification, consisting of matching a nam of a United States resident to an allegation -2
or suspicion of %wr crimes, and opening an Office of Special Investigations (06l) file on that person; (2) investigation of susects; (3) filing
litigation; and, (4) qpela of judgment or other final orders. Four type of litigation action may be 0rd.Ktad: (1) if the subject is a naturalized
citizen, a civil oomiplaint may be filed in the U.S. District. Crurt seeking a judgment of denaturalization; (2) for resident lier (including
denaturalized citizens), a Inistrative proceedings are brought to seek their deportation; (3) criminal indictment aay be prsui in cases tiCIh
involve perjury (18 U.S.C. 1001) or other cries within the statute of limitations; and (4) extradition. The litigation phase begins %twen the
Omplaint/Order to Show Cmae/Indictmant is filed; it ends with the jcrent o the final order, and that is the basis for apead.

hzc=lgheAta and Worklod: The recent experience and projections for the future of the Office of Special Irvestigations is sumarized
guantitatively in the following table:

1992
seuest

lnveatigative Matters:
Pending, begirr in of year ......................................................... 5 1 512 538 25 563 ... 563
open ............................................................................. 38 45 50 ... 50 ... 50
Closed ............................................................................. 107 19 25 35 60 ... 60
Pending, end of year ................................................ ............... 512 538 563 -10 55, ... 553
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1992
e~~e e~st

Pendirg, beginning of year ......................................................... 23 22 17 1 18 ... 18
I . ........................................................................... 6 1 4 1 5 ... 5
Coed ..... 7 6 3 1 4 ... 4
Pendizr, d of yer .. 22 17 18 1 19 ... 19

Some of the most ret acoxm1isirr ts of the Offioe of Special Investigations include the following:

- Denatualizatinn of tJu-ee additional war criminals in 1990, bringing the total denaturalized to date to 34.

-- Extradition of one war crizminel in 1990, brnging tie total of permanent departures to 33.

- onttruaig rwxering of assistance to Australia, Canada, Great Britain, West Genrmany and Austria in their efforts to locate, investigate andi
litigate their own Nazi war criminals.

- Cintinng negttations with tie C nents of Fkrqary, Czctr~slovakia, East Geranry and the U.S.S.R. in an attempt to expard cur aoamss to their
releva t docxmntatior on the Holocaust.

onti uirrg work with the Immigration and Naturalization Service and tie tenrtnent of State to exclude kxown Nazi War criminals frum entering the
Unitijd States,

osi or ir to be "proactive" in its investigations, not merely waiting for allegations from outside sxires. A computer database and data retrieval -c
system tn assist in the identification of potirtial subjects for pruentin has been designed in I|se. The database is the most ccrplete oollectic C'
in the world of poteritaial Nazi criminals and perseators. 7his system has resulted in hundreds of investigative files and the institution of
apprrxdmately 20 cases. Tee of thosands of Nazi war cririls have been barrel frau entry into the Uhitad States as a rauslt of this system. OSl is
crrmittad to pursing pedilng ivestigaticns and future cases with even greater speed as its pool of witnesses and Ajects "ire to shrink even more
rapidly. CISI is also experiecing a greater workload for the assistance it rriers to the Ginerrmnta of Canada, Australia and Great Britain, where
similar units have or are beirg formed. In addition, cases which O61 regards as fin-l dispositi n u because tie individuals have departed the U.S.
purruant to onset areemnt, extradition, or otherwise continue to require an inordinate expenditure of resaurcn because of the subject's efforts
to revoke their orient agresiwts (e.g., Rdolph) or teaLue of protracted Fradom of Information Act litigation (Artukovic, [fljanjuk).
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Decision Unit Funding Level eoua
(Dollars in thousands)

Program: 2CjQffc.of Special InywticaticOrganization:

Rt, RBuwfts

BUDGET NTORrY
cI~rAYS

Appropriated Positions

Work,/ears:
Ful l-tine Pernanxrt
Other
St*,tcal
Overt i*ol iday

Total

p: The Criminal Division is requesting progr.n increases totalling $134,000 to cover. purchase of contract hstorical research defended
in 1991 dua to the required absorption of ore-4half of the 1991 pay increase ($47,000); increased costs ($21,000) for use of legal research data baie
systems, JURIS/MUaS/'estlaw; and increased cost- ($66,000) associated with enhance buildirg security. Security croncrns have escalated as the
Division's role in drug enforcement and other violent crime initiatives have increased. The Division requires funds to enrane guard service at the
Bond Buildisg and its new satellite facility currentlyy being procured) as well as to secure the Bond Building garage and ground floor.
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1'9 1990 19 1 1992
Bae I I a tL l

OMMn~ - u .... awmn~ _L

$2,637 $3,581 $3,899 $258 $4,157 $134 $4,291
2,642 3,459 3,839 278 4,117 117 4,234

47 45 43 43 43

30 44 42 .,. 42 42
3 ...

33 44 42 42 42

... _ .... _....._ . .. ...

to
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Schedule of Ost LXXAjS
(Dollars in thousaris)

Organization: Crimia Divisi Decision Unit: office of iad Irrmsticiatin* - 2CI-(I9

aM~st Level

Other Servie ... ... 134
Total ... ... 134

[escription of Oost inputs

Costs are for purutAses deferxed in 1991 due to the rciLired absorption of one-half of the 1991 pay increase, increased use of available legal research
data base systems, and ertanced security.
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Justification of Program and Perforenoe

Salaries and VqMMM. G ea Legal Activities: 15-0128-0-752
Prosecution aa2rt - 2CR0

L -n-Pan e Goa To provide the legal assistance and central coordination necessary to maximize the effectiivuess of Federal criminal law enforcment.

Major Obiecglve

Internaticnel Affairs

To promote the negotiation of treaties with foreign goverrrnnts that will improve the ability of the United States to extradite fugitives, to require
evidence, to trarnfer prisoners, and to accreplish other purpses which will aid the criminal justice system in the United States.

To assist Federal and state authorities in obtainirg fugitives, evidence and legal assistance tram foreign governments.

To reprsent, or supervise the legal representation of, foreign goverrussts' extradition and eiidenoe requests in U.S. courts.

To monitor the execution of Prisoner Transfer treaties so as to minimize any delay in transporting prisoners eligible for transfer to their countries
of nationality.

U forcerent Operations

To provide effective and reliable service to Fbderal prosecutirq attorneys in the implementation of the statutes and regulaticu that affect them.

To maintain a legul brief and policy memoranda bank and to Lntegrate into the legal brief bank the briefs in opposition to petitions for writs of
certiorari and the Solicitor General appeal memoranda that are generated by the Division.

To maintain an up-to-date U.S. Attorneys" M I and prepare Crimiral Division updates on a regular basis so that all portions of the Division's

contribLution to the M will remain cuirnt and informative.

To coordinate respores to Freedom of Information Act and Privacy Act requests pertaining to the Criminal Division.

To review reqawts for authorization of electronic surveillance aid reommend authorization or disapprval of requests purAant to 18 u.S.C. 2518 in an
expeditics manner.

To perform the appprriate review of witness relocation requests and deal with the myriad matters associated with the Witness Security Program.

To renew reqnests from U.S. Attonwys to immunize witnesses in Feder-ol cases pursuant to 18 U.S.C. 600 et. sag.

Asset Forfeiture

'b litigate and assist U.S. Attorney Offices in litigating forfeiture cases where:
(a) major cases arise in districts in which the U.S. Attorney Offices lack the expertise or personIel to conduct: the case effectively.
(b) backlog of forfeiture cases arise because of otter demands on U.S. Attorney Offices.
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To advise and train investigative agents and Assistant U.S. Attorneys to make greater use of forfeiture provisions and better manage seized and
forfeited assets.

To process and resolve petitions for remission and mitigation in judicial forfeiture cases.

To support directly the U.S. Marshals Service aid investigative agencies in improving the management of seized and forfeited property.

To review all settlements in forfeiture cases in %hicd the differtnice bet the gross amount of the original forfeiture claim exceeds $60, 000 but is
less than $750,000.

To encourage coordination with state ard local authoritires on forfeiture matters.

To pride legal advice and assistance to United States Attorney Offices regarding the collection of criminal fines and appearance bond forfeiture
j ugmets.

Base Prcrm Descriti : This prorax seeks, through the Division's Office of International Affairs (OIA), to cetralize, coordinate and execute the
Dopartvmnt's responsibilities concerning international legal matters related to criminal law enforcement in the areas of extradition and international
legal assitance. The handling of treaty negotiations, treaty impleentation and international legal assistance requires effective liaison better, OIA
and numerous foreign and domestic entities, including Dpartment of State, foreign governmets and Dfl20L. To assure that extradition requests

itumitted by the United States reet the requirrxersts of the relevant extradition treaties, OIA advises Federal and State prosecutors on the preparation
of all United States extradition reests, OIA either directly represents, or mpervises the representation of, foreign extradition requests before
United States courts. Included wog cases handled by OIA are some of the most important narcotics trafficking, fraud, and violent crime cases
pror in this country and abroad. Similarly, to assure that request suitmitted by the United States seeking evidence from foreign countries under
mutual assistant treaties in criminal matters meet the requirevents of the applicable treaty, OIA, acting as the United States Ontral Authority urder
the treaties, advises Federal and State projectors on the preparation of all suc requests, and screen or redrafts them prior to transmittal. Mutual
assistance treaties with Canada, the Bahamas, and the Cayman Islards are expected to enter into force in 1990, greatly increasing the demands placed on
the Offire. When, because of the lack of a wuoial a&sistance treaty, such requests mst be made by letters rogatory, OIA jLrforms essentially the same
processing role. To promote the reciprocal representation by foreign goverrents of United States evidence assistance requests, OTA either directly
represents, or supervises the representation of, foreign evidence assistance requests before United States courts. As with extradition, such evidence
requests are generally related to sae of the most important investigations a"d prosecutions in this cmntry, e.g., investigations of the international
laundering of vast profits of major narcotics trafficking organizations. OIA has also been inrmental in obtaining the execution of searh warrants
in foreign countries in connection with the unlawful export of advanced technology goods, such as comupters which could be used in warns guidaroe
system".

Through the Office of Enfrcnit Operations (OCO), the Criminal DivisLon regulates the effective and appropriate use of sensitive investigative
techniques such as wiretaps, caxs ial monitoring and witness relocations through the application of uniform procedural guidelines by specially
trained attrnrys and paralegals. These individuals maintain effective liaison with the U.S. Attorney Offioe, Organized Crime Strike Foroes, U.S.
Marshals Service, the Federal Prison Syst, the Federal Bureau of Investigation, and all otlw-r applicable Federal, State and aId, investigative
agencies. 'Ll Offire of Enfor emt Operations possessm full responsibility to review and approve or disappro e requests from U.S. Attorneys,
investigative agencies, and Ctngrwsional committees to place individuals believed to be erdargered by organized crime figures in the Witrness Security
Program. It is resxonible for coordination among CoerrTMet pros tors, investigative agencies, and U.S. Marshals Servioe personnel, the xwduct of
cases requiring witness protection, and participation in litigation arising out of the program, in cases where the United States is nimed as a party by
virtue of any action taken or not ta3&en with respect to the program. (Title 18, Unitea States Cxe, Soction 3121).
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The Office of forcement opertior is rE Poribl, for the rvi, adjwlicati ., and oordination of all applications for electric mrveillance
t Title III of P.I 90-351, oified in Title 18, United Stats Ode, Section 2510-2520, and is solely rempoi ible for the final rmdation to
the Assistant Attorney Gral. It participates in aid, as reqJired, oondts litligtion arising frx the grant of an application for electronic
surveillance, and is respoible for perfoain ongoing analysis, review, and in-dth evaluations of the imlmntation of le U.S.C. 2510-20. The
Off me also reeives and process all requests received froc U.S. Attorney Offices and Organized Crim Strike Foro for witness imnity pursuant to
18 U.S.C. 600 St M.; iO wkee the finl reomndation to the Asistant Attorney General for approval or rejection of such requests. In addition,
00 provides the various omponents of the Division and the U.S. Attorney Offices with a wide range of litigative assistance and prosecutorial suport,
including the following: proessing requests for vib hypxeis in the Federal judicial system, peOoessin requests for conuuwjal mrwillanos in
selected cae in sensitive areas; posing requests for disclosure of tax returns, taxqae information and return informstlon pnm nt to the Tax
Disclosure Act of 1976, as amended; processing Freedom of Information Act and Privacy Act requests; resonding to allegations of illegal electronic
surveillance; processing requests for perission to seek issuance of a search warrant for documntary material in the posseion of a disinterested
third party; updating the criminal Division's portion of the United States AttorneYS' Manual; maintaining the legislative files and record of the
Division; maintaining the Legal Reference Unit, a legal brief and policy meorarklum bank for ue by Division attorneys and paralegals; resporling to
citizen mail on criAinal matters by the Correspondenc LUit: and processing requests to utponai attorneys on criminal cases and to reveal grand jury
information to state and local prooaltors. The provision of ths service is acx lished through close liaison between OW and litigating
compnets of the crinal Division and the United States Attorney Offices. 7ha Office of Enfornt operations has recently tasn resporsibility for
prisoner tramfers. During 1987 and 1988, new prisgor transfer relations are expected to be implmented with at least three wore ointries, thereby
increasing the ndxr of cases Nrdled each year.

Pzresution sqprt also includes the Asset Forfeiture Off ice wich to crated In June 1983 through a reorganization of the Criminal Division. The
resporibilities of this Office include the conut of civil and criminal asset forfeiture litigation, the devlowant of policies wtic incorpor te
asset forfeiture into an overall law eiforeo t jx-qor and the improvemet of existing practice regarding the managnt of seized and forfeited
assets. Forfeitures are an important pert of law enfor ment bsecm forfeitures allow the Governmen to confiscate property that lareakers use to
commit crimes, e.g., the airplanes and boats they e to smugle narootics into the country and the cash they use to buy drugs for resale. By removing )
this worr capital from criminals, forfeitures make it more difficult for lawtrealkrs to operate. By seizing the fruits of crime, e.g, the stocks -.
and bonds purdvwsed with money traceable to drug sales, or a business acquired by a pattern of rackeeering activity, forfeitures further deter -3
lautavding by taking the profit out of crime. Forfeiting criminal profits also promotes Justice, bectme criminals dsxld not grow rid from their
violations.

hggulhmeats and orkl : A quantitative .. ry of the Proseastion Suqort workload is presented in the following tables:

-- 1992

Pw7twest Pewdirg, Begirird of Year ................................................ 341 298 306 35 343 ... 341
Rsque s Received .................................................................. 147 200 225 15 240 ... 240
Requets Closed .................................................................... 190 190 190 5 195 15 210
Requests Pendirg, End of Year ...................................................... 298 308 343 45 . 388 - i5 373

U (Excluive of C0TV Related equi'et):
Rq ets Pending, BegIing of Y*Ar ................................................ 330 212 275 114 389 ... 389
R q ets b ived .................................................................. 235 351 395 65 460 ... 460
Requests Closed .................................................................... 353 288 281 14 295 50 345
Requests Pending, Ord of Year ...................................................... 212 275 389 365 554 - 50 504



1992

1-U1222 1222 122 Qfl lni O N fik
Foreign lezal Asaista, a:
Jtqjests Pending, Bgird-in of Year ................................................ 430 465 530 95 625 ... 625

quests ve .................................................................. 237 265 295 40 335 335
R q tests Closed .................................................................... 202 200 200 1s 215 25 240
Re t Pend nq, End of Year ...................................................... 465 530 625 120 745 - 25 720

U.S. Legal Assance (Exclusive of OCxnW Related Requests):
lquests Pendir, Beglnnin of Year ................................................ 397 454 602 238 840 ... 840

I Rests Received .................................................................. 195 317 427 13 440 ... 440
Requss Closed .................................................................... 138 169 189 16 205 25 230
PRqxests Pnding, End of Year ...................................................... 454 602 840 235 1,075 - 25 1,050

Matters can be considered prrding because: the fugitive(s) has not been located; we are waiting for the requested inforretin; or interim lel
proeeings have not bepn concluded. The information on perding mtters is nsw available as a result of the irplementation of a database syta to
capture this information.

1992

Itin 122 122 122 Q1a laila QG ZeaL-
it es Im itie leas ed........................................................ 4,496 5,000 5,100 350 5,450 ... 5,450

FOI/Pk Requsts Pro e ........................................................ 1,212 1,312 1,450 ... 1,450 ... 1,450
Title III Applicatiuns Reviewed .................................................. 766 850 1,000 70 1,070 ... 1,070
CoxesuaI Wiretap Applicatian Reviewed ......................................... 1,016 1,100 1,200 84 1,284 ... 1,284
Video Monitoring Iagints Reviewed ............................................... 931 950 1,100 77 1,177 ... 1,177
Other Witez s Matters Reviewed ................................................... 2,655 2,750 3,118 -147 2,971 ... 2,946
Witness Security Matter Reyvie i ................................................ 2,856 2,930 3,190 220 3,410 ... 3,410
Witness Security Applicatioa Receivod ........................................... 297 270 427 26 453 ... 393
Witnesse Acspte in Pmtaction Progr ......................................... 192 250 400 24 424 ... 364
Prisoner Transfer Fbqujeta Roviewed .............................................. 250 300 350 20 370 ... 370
Prisoners Transferre ........................................................... 146 200 250 18 268 ... 268
Prisoner Covert Activities Rsviewd .............................................. 141 190 210 20 230 230
caslinig Registrations eviewd ................................................. 754 1.0o 1,200' ... 1,200- 200 1,400'
Victim Oapensation Matters Received ............................................. 143 150 204 14 218 ... 218

* These are aininu figures, and ers. that no additional States will pa legislation mandating Federal registration in 1990. In the past, ec tim
a rw State prumulgates such legislation, registration figures have irurssel 20 percent.
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1992

mm fl21 Rsm aw
Forfeiture cases flead Drosea=tQWj!:

Pending, begi ning of yaar .............................................
op ed .................. ............ ......closed ....... . .. .. . .•........... ........ ....................... * * , , , ....... .......
Pending, end of year ..............................................................

23
55
38
40

6
11
2

15

15
60
55
25

10

5

Pending, begirrijrq of year ................................... I..................... 561'
Opened ............................................................................ 1,843
Closed ...................................... ..................................... 1,017
Pending, ed of year ............................................................. 1,387

1,387 2,859 1,524 4,383
2,178 2,540 550 3,090

706 1,016 220 1,236
2,859 4,383 1,854 6,237

* AFO currently has available workload figures that tie to a calendar year; thus, figures for fiscal year 1989 were extrapolated at a constrted
basis. A more accurate fiscal year sccunting sinild be available by the time of tin Ckxgressical s emiin.

An equitable sharing case cnuaists of am or mom assets involved in a judicial forfoiture. he cmae are suitaitte to APO by U.S. Attorneys' Offices.
Each asset in an equitable sharing case is the subject of a request me by at least ne state or local law enforo at agency to receive an equitable
share of the proceeds of that asset when forfeiture is final. Many assets are the abject of requests for equitable Sarbq by mom then or state or
local agency. THaS, cases my involve several "requests." Casee currently average !- requests per case. For the four month up to the end of August
1990, AFO opened an average of 960 requests per month and closed an average of 628 quests per month. A request cannot be closed until the law
enforcement agency's request, the recomendation of the federal law enforotment wnpry and U.S. Attorney's Office regardirq sharing, and the final
order of forfeiture by the curt are sunitted to AF0. quests remain pending hile any one of theee items has not yet br ataittd.

1992
Bas Rawsst

nnfi mI mi -

Petitions for mission
or itication of Forfeiture

Pending, begirini of year .....................................................

cl sed ...... .......................... ............... .............. ............
pending, end of year ..............................................................

340
270

270
340
200
245

245
200
230
215

- 30
30

215
230
230
215

215
230
230
215

Offers in vrise Reviewed ..................................................... 25

Review of Attorneye' Fees Matters ..............................................
Ira inng Semirars ............................................................. 3

25 30 ... 30 ... 30

45 55 5 60 ... 60
8 10 ... 10 ... 10

AFO serves as the general counsel for all forfeiture ratters cooerning the Dqartnnt. In the areas of domestic and international forfeiture, AFO not
only provides legal opinions and advice on strategy, it prrvides litigation sort, onrducts training, publishes and Lclates the forfeiture intal and
other refers materials, publishes a enthly caselaw upiate and bi-morthly rwsletter, develqe and rammena policy and prcxdire, develops and
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55
30

25
60
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30

4,383
3,090
1,236
6,237
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disseminates generic pleadings, operates a brief bank, aid processes equitable sharing requests, petitions for rmlsaicn/rVitiat ion, settlemnts, and
aRIcn and attorney fee forfeiture approvals. AFO also acts as liaison for the lkprtarmt with other entities in the forfeiture effort in the United
Stats and abroad.

In 1989, the Department forfeited about $600 million in property used in or derived from criminal activity. This repreents a twesty-fold increase
over the $27.2 million forfeited during 1985. Of that $600 million, about $174, million was shared with State and local law enfooea eit agencies. The
projection of $470 million in forfeited property for 1990 is close to being realized. The 180 forfeiture attorneys and 146 support personnel hired as
a result of the Anti-Drug Abuse Act of 1909 have materially bolstered the Depart went's forfeiture effort. In 1990, eight forfeiture training seminars
were coducted by AF) for approximately 580 L.> rtrent attorneys and support personnel. This accorplishment and a comparable training program in 1991
will enrtlnoe the prospect of even greater soear- in the forfeiture effort in 1992.

savins an] Loan Fraud - Forfeiture will be a cxrpanicn financial sanctioi to restitution and fines as many investigations rw underway in the savings
and loan fraid cases come to fruition in 1991 and 1992 AR) will cotiue its role as trainer of attorneys working these cases, aid will carry on its
litigation support role in the forfeiture aspcts of these cases, a service which AiU is uniquely qualified to provide. This is a growth area for 1992
in AFO.

international Forfeiture - AF) has hired tw Special Counsels to the Director for International Forfeiture Matters because of the rapidly increasing
activity in the seizure and forfeiture of assets located outside the United States. In 1992, APO's workload in international forfeiture is projected
to increase dramatically as more field personnel become adept at locating assets abroad and seeking the support of AR) in acrcmlishim forfeiture and
sharing with foreign law enforcement agencies.

Equitable Sharing Rqcuests - AMD anticipates increased activity in its workload of sharing rnmuests in judicial forfeitures. As the bar is becoming
more active in contesting forfeitures judicially, AFD's workload in this area will likely continue to increase. This is so despite the August 20,
1990, statutory change raising the limit on administrative forfeiture from $100,000 to $500,000 for most property and making all monetary irstnments o
subject to administrative forfeiture.

Forfeiture of Attorney Fees .- Reet Suprme Oort decisions uteld the right of the Uited States to forfeit attorney fees if it can be shon that the
transaction generating the fees was fraudulent or a sham or that the attorney had reason to know the assets used to pay the fen ware subject to
forfeiture. While the Dxpartment is pnceeding conservatively in this area, ircreascd awards of the availability of tfis sanction cm the part of
cenernient attorneys will uncbtedly cause AFO's work to gnrt in 1992 regarding the attorney fee issue.

AFn's staff has recently been recaoxtituted with attrition to appointment consistent with the emerging mission of AFO as general counsel in the
contemporary sense of the tem. More than a provider of legal advice, AFO has become and will continue to develop into 1992 as the one-stcp source of
information, including policy, practice, and strategic thinking, as well as a reliable provider of hands-on and other m4port to the rest of the
Department and to the asset forfeiture omunity at large.

During the past year, the Office of International Affairs continued with its pirram of negotiating new treaties, primarily extradition and mutual
legal assistance treaties. fThe Office crupletsd a six-year effort to replace the extradition treaty with Switzerland, and signed a ltstorandkn of
uraierstaraini with the Swiss clarifying the existing Mitual Assistance Treaty. The process of replacing outmoded extradition treaties and negotiating
new mutual assistance agreements continues as resources permit. Supplemental extradition treaties were negotiated with Canada, the Federal Republic of
Genmany and Spain. OIA attorneys participated in the Council of Enrnpo"s multilateral negotiation of a judicial assistance treaty aid the new
Multilateral Convention of Naretics (signed by the Attorney General during Deoeber, in Vierma, Austria). Six previously negotiated mutual legal
assistance treaties (Canada, Mexico, Bahamas, Cayman Islarns, Belgium, and Ihailand) were reported out of the Senate Foreign Relations Omrittee aid
ratified by the full Senate. hese treaties, especially those with Can-ada and Mexico, are expected to prxtrD e an enormous creaBe in workuoad.
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Further, the IAT with the Cayman Islwids will be eteded to cther tkited Kingdo CaLiean d epndeies. The Attwry Gemral and other Department
principals will catinue to draw heavily an OIA's expertise in interniait l affairs when preparing to participate in internati-nl law enfoaxnt
conferences.

Section 4702 of the Anti-{ -ig Abuse Act of 1988, the ")Kerry Amerafit," directs the Secretary of the Trea ury to "meek to eter into and further
cooerative efforts, voluntary information ±iarges, the use of letters rvgatory, and m=Aual legal assistance treaties "in order to curtail
international cuency transaction invIvlving the proceed of rarixitics trafficking. OIA has bem asked by Treasury to participate in these
negotiations. Section 4605 of the International Narcotics Control Act of 1988 directs the Secretary of State "to place greater e*iasis an updating
extradition treaties, a"d on niotiatirg mutual legal assistance treaties, with major illicit drug producing ocntries and major drug transit
countrir-.' Two MIATs (with Nigeria a-i Jamaica) have been regotiatpd and signed, but nt yet entered into f-roe and will further iicrase worload.

Te Office was able to provide proscotors with expert advice and assistance on remars occasions. Several of the most not rthy inta includedi
the assistance provided to O.S. Attorneys Offices during pretrial motions in the cases involving General Horiega, assistance provided to the U.S.
Attorneys' Offices in the irvestigation of the death of DEA Agent Enrique Cuers a, and the assistance provided to the Federal Papublic of Germany in
the acquisition and preservation of evidence for the HRswdei trial. OIA also devted substantial resour to requests for international assistance
related to the Iran/Contra and Marcos investigations.

The office also handled a nurt)er of significa t cases irvolvirg the return of fugitives to the United States by way of extradition, includLing: ftIl
Vivas, a major money launderer identified in the Polarlap irvestiqatic6n, from Uruguay: ten Colombians involved with Oolcmbian drug organizations
(54 provisioral arrest requests have been made to Colcrbia sire ALxqt 1989); and defendants frun Asian countries, aeipcially Hong Kog, in xmplex
irNestigations (e.g. operation Bamboo Drag, D.C.C., operation Seahorse, N.D.C.A.; Irfda Le ry and her two .rs, Paul and Richard Heilbrnan, Wiho
operated oe of the largest drug trafficking operations in Indiana, from Austria; Akian Mohamed ?ohasqgi, returned from Switzerland to stand trial in
the Scuthern District of New York for mail fraud, obstruction of justice, p~krjury, and racketeering; SleUr Krrsiqi, returned to Ocyjk Omzty,
Illinois, from Sweden for tne murder of a Deputy sheriff; and Gabriel )tnio Taboada, returned to South Carolina from Switzerland for the importation
of over 1000 pounds of cocaine. 0

The Office further handled the extradition fram the Urdted States to other countries of several internationally sigifiCant fugitives, including Oa-
Yin Choy. Hong Kong raquested the extradition of this former bank director who fled to the United States shortly before Hkxq ong authorities
discovered financial irregularities that ost shareholders of his bank millions of dollars. OIA litigated the seacrd phase of the case after OGe's
first urmaaxessful trip to the Suprwe Court. He is now in Hong Kong, awaiting trial. OIA also continues to provide support to the Southemrn District
of New York in urgingg the extradition of tw alleged Sikh terrorists sought by the Indian gverrnent on mltiple charges of murder and are berY.

lhe importance of OIA's 74sa office carrot be overlooked. This office erYv-n as an intertidal gatemy in achievirg sucee Whict. otherwise wtuud
not occur. For example, in the past eigh~teen morths, thrye major fuqitivs, DeMuth, Chadwick ard Butcher, charged in separate multi-cont export
control indictments in the United States, have bee extradited frcm Italy to the United States. TWo wre sc r fugitive, Grandia and Van Amrsat (the
latter wanted for unlawful export of matard gas precursors) have been arrested and ar now the subject of extradition proceedirgs in Italy. The
I a lh, aid u cases are the only successful extraditi-s frum D Eupean civil lav ax itries for export control violations and rrsesm a
significant breakthrough in the (apirtmint's export control proecuticn program. Beyond reresevtirt an extraordinary precedent in Italy, they also
serve as examples of the apprxpriateness of extradition for export control violations which can be cited in dealing with cther Eurupean countries which
havw traditionally bee, less willing to entertain U.S. extradition requests in such otters.

Ir 1990, OIA will open two new foreign offices in Hong rzng and Mexico City. Horg Korg ws selected because it serves as a city for major
narcotics money lauzderirg, servicing Japar,, Sirgapore, Australia, Tlailard and the lilliplnes. Selection of Mexio city reflects the growing numier
of cases involving Latin Paerica. Tle benefits of establishing such offices will result in smxr expeditious handling of extraditior and juLicial
assistance matters. They will also be providing effective leadership direction to the various law enforomemt xuponm ts aach as the DEA and jISI in
these locations in developing stxwqer cases for protection.
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The director, Office of International Affairs, was naved as the Deartzmnt's coordinator for the European Comunities' 1RVI Grce, hich the United
States has cund to be the mst signifim-ft international organization devoted to fighting terrorism. OIA currently devotes substtial resources to
obtaining evidclcre ard the return of terrorists for prosecution in the U.S. (as in the cases, U.S. v. FawazY and .S.y. ) and to port
for' ign prosecution of terrorists (as in the jjak prosecution in West. Germany and the prosecuirn in Italy of the Achille Lauro hijackers). OIA
will direct resour received in 1990 to suprt this effort.

OIA iil 1 further increase resource used to bbta,n international assirtance in the investigation and prosecution of organized crime cases and the
extradition of organized crime fugitives. OIA is the coordinator of the Italian-American Workdng Group and expends considerable resources supporting
thit body's effort to increase bilateral cooperation in the fight against traditional organized crime. It has taken leading roles in efforts being
mi-e with regard to the Jdasicarn poses and Asian Organized Crime, ctoiring the U.S.-Jamican Working Group. Additionally, OIA coordinates with, and
provides assistance to, the Drug Enfoixxent Administration ([EA), Federal Bureau of Investigation (FBI), U.S. Custom Service, and Federal prosecutors
with regard to -ajor drug money laundering ca.ss whichh are international in scope. OIA's involvement generally b"ins in the early stages of
investigation and omxtires until all fugitives are extradited, all neorasary evideroe from overseas is obtained, and all forfeitures are completed.
OIA is also actively involved in prvidijg assistance with regard to the uany vmrey laundering cases being investigated and prosecuted federally and by
State and local law enforcement officials. Finally, resources will be used to fully implement the U.N. Drug Convention signed by the Atto-ney General
in December 1988 and ratified by the U.S. Senate in November 1989.

While the daily work which the Office of Enforomwt Operations (t0) performs is roit, in rest irstaroes, glamorous, its invetigative and proscutive
assistance is, in many cases, the AJM _a DM of a sucessful prosec tion. Without the review and approval of O0o: np Federal wiretaps way occur; no
nonpublic video murveillanoe may occur; D2 trial witnesses ay be imimnized; r3 arrests of, nor subpoenas to, the ws media may be undeertake; ng
individuJal ray be admitted into the Witness Protection Program; ng overt activity involving Federal prisoners may be undertaken; n Federal grand jury
information ray be shared with state or local law enforcement agencies; no search warrants may be ised against disinterested third party physicians,
lawyers or clergyman; n subpoenas may be issued to nontarget attorneys; nq tax returns or return information would be available in nretax cases; and
D denial of a subpoena to a Department employee for testincny or records may be issuied.-

During 1989, over 750 Title III and over 1000 oonser al wiretap applications were reviewed. By 1991, additional increasas of 32 and 18 percent,
respectively, are anticipated in these categories. A survey indicates that over 95 percent of targeted introets indicted were co victed. In 1989,
the Oftice completed action on over 1,200 FreeKka of Information At (FDIA) and Privacy Act (PA) rrequests; an increase in workload of 19 percent is
expected by 1991. Tn 1989, the Office of Enforcsmmt Oerations (OEO) received and proceased in e of 6000 matters relating to the Witess
security Progrnm. These matters ranged from applications (297), to witness security matters (2856), to witnesses accepted in the program (192). The
office is also available to assist the more than 18,000 proam participants at any time, as is consistent with the Department's oostinuing bligation
to protected witnesses. In 1989, 146 prisoners were tranferrvd, ip 39 percent from the precious year aid 250 applications were received and
prsxessed. 060 reiived &xd reviewed in exce of 143 Victim Compesatlion matters in 1989, a 50 percent in-ease from 1988. In 1990 and 1991, 06)
expects significant workload increases to result frum the addition of 800 prosecutors to the United States Attorneys' Offices. Almost all of these
resoures will be directed to the investigation and prosecution of criminal matters and will result in significant workload increases in the witness
protection program, Title III applications reviewed, prisoner transfer requests received and granted and in the number of victims oqxrtian mat

t
ers.

In 199t, the United States Attorney's Office, District of Columbia, in conjunction with the United States Marshals Service, Bureau of Prisons, and O8,
expects to implement a pilot progra- for short-tern security services for witnesses. As a direct rest of this effort, 0M anticipates that 60 new
witnesses will be accepted in the proqram. The new resources received in 1991 will be used to process these individuals and their families.
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Decision Unit Rrdinm Lcfl
(Dollars in thousands)

Organization: CrmalLpiyisi

pe ~un P qiramt

BUDGET A nmoprIy
OJtAYS

Aprqpriated Positions

FUl 1 -tim PerWMt
Other
Subtotal

Ovezti l4o1iay

Total

EPLrurIMU : inre totalini 23 positions, 11 wrtcYesr, ad $2,435,000 are reulaitM for the Pirtmcutioj Support arm,
incdlr : 10 positions, 5 w'rkyer, ard $965,000 for the Office of Inteatioawl Affairs, $375,000 for the Asset Forfeiture Office, and 13
positions, 6 wiekymr, ard $609,000 for the Office of Enfoto ut Operations. Aiditlonal resource are also included to over pirchees deferred in
1991 d to the mqirul absorption of one-half of the 1991 pay inrease, increased facilities es umity, and increassed tmp of egal research data
besysts .

The Office of IntAmotional Affairs in Ixq ing to establiLh a field office in Brussels. russels aper to be the city moat li ely to merve a the
"capital* of the Dn-a cm ity. It is also 1ikmly to be the petrmwi site of the Trevi Secretariat, establlmhd for the purpcee of planning and
Implemn irq nti-terorim stiatgiaes. Eftabl iging such offices would: eqmdita extradition and judicial aitance nottea reinforce close,
colerative relationohip with foreign law anfor it personnel; provide for better Intemtional coopretion in joint investigations: and reut a
strorq w.ytolic mifestation of nibd States concern and interest, particularly in drug enforommeryt m .tte.

Additionally, OIA requires utano re zv to rexid to increase worried .tmmin from Defamin prurwi frud inestigptiors and pememtlwons.
OIA cxt imne to invest bmt*aI resourc in c*ainlnq ssstar from other omx.tries, (for mpl~e, 9witaerland n dL ited Kirq*m) on behalf of
the invewtigatorm and preoeetm working an D[fene p, it frad caes. While the rvomwrr devoted to thise prviouticsis by United States
Attmosray' Offriowiem ew n e , resultir in eMqwd2 dem ds, OIA's resurtse haw r mlned oomt ant. Aditioml rumourcm are

1989 19" 1991 1992

$7,858 $9,464 $12,616 $ 894 $13,510 $2,435 $15,945
7,783 9,24" 12,174 1,157 13,331 2,118 15,449

125 169 175 175 23 196

112 137 161 3 166 11 177
5 ...

117 137 163 3 16 11 177

117 13 1.L1 3___ 177..... L. 1 . .. U .



needed to continue the current level of support. OIA also requires additional resources to meet increasing demands in obtaining interntioal
assistaroe in the investigation and pmrcticn of organized crime caies anc the extradition of organized crime fugitives aid to o.tire to be
responsive to increasing demands played an it by its participation in various rrking grous, such as the Italian-American Woring Group and the U.S.-
Jamaican Working Groti.

The Asset Forfeiture Office requires $375,000 to sport the expenses associated with the EBON contract. EBON is the contractor providing data entry
support and analyses to the Equitable Sharing/Petitions for Rfmission/Mitigation Program. This amount reflects 1990 base funing.

Increases for the Office of Unforoe~met operations are required to eet workload demands in several areas: electronic surveillance, witness
protection, prisoner transfer, and management su port. Electronic surveillance requests continue to increase. By 1991, increases of 32 and 18 percent
are anticipated in the numbers of Title Ills and consenzial wiretaps, respectively. This trend is expected to continue into 1992. To respond to this,
2 attorneys and 1 su4pprt staff are required. To address the growth in workload anticipated in the Witness Protectio and Prisoner Transfer Programs,
3 security specialists, I paralegal, and 3 supxrt personnel are required. Increases are expe-ted to result from the addition of hundreds of new
prosecutors and investigators in 1990 which will result in corresponding requests for use of Federal prisoners in covert activities. Also, the rarer
of witnesses requesting protection and requests for prisor.r transfers are expoed to grow.

Also included are progr-, enhaianerts totaling $486,000 to co'er: purdvoses of Project F.ALE system ugradm deferred in 1991 die to the required
absorption of c-e-half of the 1991 pay increase ($117,000) ; increased costs ($87,000) for use of legal research data base syi , JURIS/LkXCS/VWestlaw;
and increased costs ($212,000) associated with enhaice building security. Security concerns have escalated with the Division's role in drug
enforcement and other violent crime initiatives. The Division requires firds to enhance guard service at the bond Building aid its new satellite
facility (currently being procured) as well 3s to secure the Bond Wuilding garage and ground floor.
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SdOLL1e of Out lnts
(Dollars in tkuards)

organization: ia lL8Isi

Positions by Type
At torrey
Paral
Security Specialists
Systems PXjra55r
Systems Tvthnician
Clerical

Subtotal

Travel /Transportat ion
Litigation Expenses
Equipt Rentals
GRA Rent
Other Services
Supplies
Equipen

Subtotal

Total

Decision Unit: Prosecution Supwrt - 2 CM8V

Request Level
os w-i Amount

6 3 $ 328
4 2 143
3 1 51
1 1 25
1 1 14
8 3 11

23 11 676

... . .. 162
. .. 38

..... 62
. .. 98

.. . .. 965
... 57

a_ ._a_=377

... ... 1,1759

-T3 -, 2,435

tecriytion of ot huts

Significant costs for these activities are associated with the establishment of a foreign office in Brussels, BIgium, and to s.pport the EBt data
entry contract utilized by the Asset Forfeiture Offioe. Additionally, there are significant oxe-time costs to euip the positions requested.
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Justification of Pr=-an and Performna
CruialDiisi~

Salaries and E nawee. General Lega Activities: 15-0128-0-752
Child Qloitatio and Obecerity Section - 20

-ane To eliminate t e production &-d distrib tion of child ponmqraphy and hard-re obscene atrial through the prosecution of major

Kaior Cbiectis:

To prosecute major producers and distributors of obscene materials nationwide.

To coordinate investigations and prosecutions of child sexual exploitation networks and to supervise the investigation of multi-district dhild
porxg-agpy cases for the purpose of achieving onsistent and effective results.

To irplement the priority of obscenity prosecution set by the Attorney General by working closely with the U.S. Attorneys' Offioe.

To continue to provide necessary assistance as required to federal and local prosecutors by maintaining a staff of attorneys with unique talents and
expertise in the area of obscenity and ctu'ld pornography prosecution.

To analyze and respond effectively L- Congressional proposals for legislation in this area which affect the stestanoe or procsdure of the enforueewn
of uisoenity or child sexual exploitation laws.

To supervise and irplement the policies of law enforcement in this area.

Base Prgora Descripti n: The Child Exploitation and CtOscenity Section prosecutes major proAdmrs and distributors of obscenity and child pororaphy,
coordinates uxIti-district, multi-defedant investigations into obscenity and child ponxjranhy, aid provides advice to U.S. Attorneys' Offices,
Federal law enforcemet agencies, and upon request, state law enforovment agencies.

Ao~wlis h s And Workl : The recent experiere and projections for the future with regard to litigation for which the Child Exploitation and
Obscenity Section is directly respormible are szmmrized quantitatively in the following table:

1992

mate

Pending, begi ring of year ......................................................... 23 73 57 ... 57 57
Opened ............................................................................. 55 59 5o 10 60 .0.. 0
Closed ............................................................................ 5 75 50 -10 40 ... 40
Perding, end of year................................................................ 73 57 57 20 77 ... 77
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Caos (lead Prosecutionl:
Pending, begir-ig of year ......................................................... 11 5 47 7 54 ... 54
O ............................................................................. 5 60 25 5 30 ... 30
Closs ............................................................................. 11 18 18 7 25 ... 25
Pending, end of year ............................................................... 5 47 54 5 59 ... 59

Disposition of defendants
in cases litiatd:

convictions ........................................................................ 16 18 23 7 30 ... 30
Acq uittals/dismissals .............................................................. 1 ... ... ... ...... ...
Other dispositions (transfers to U.S. Attorneys, deaths) ........................... ... ... ...... ...

In addition to cases in which Section staff were directly involved, indirect staff involvement with cases handled by U.S. Attorneys' Offies icresed
dram-itically. Total federal child sexual exploitation cuases filed nationwide in 1989 were 255 (170% of 1988 figures) and total federal adult obscenity
cases filed in 1989 were 120 (324% of the 1988) figures.

The Section was formA in 1987, and in its initial two years devoted a great many resources to training Federal, State and local prosecutors in the
enforoement of obscenity laws and to passage of legislation. It also participated heavily in the first obsoenity-based RICO prosecution of
pornographers which resulted in corrviction, aid coordinated major nationwide Postal Service and Custos child pornography investigations. However,
since the beginning of 1989, the Section has turned its attention almost exclusively to prosecution. lhe Section is targeting the major mail order
distributors of obscenity and the major producers and distributors of obscenity who supply the retail cutlets nationwide.

The Section continues to give advice, to Federal and State prrcewtors pursuing oscenity and child sexual exploitation investigations and
prosecutions. A reservoir of expertise in these areas resides within the Section and is oocxnly dispatched to assist prosecutors around the country.
The Section attorneys, however, also spend a majority of their tire preparing ccwlex rtscrnity cases for trial. 7be eiQ-hasis on prosecution is in
ac rodace with Attoniey General Thonr gh's statarents both to citizen leaders and to all U.S. Attorneys that the prosecution of obscenity and child
sexual exploitation is a priority of his administration.

The following are some accomplishments of the Section:

- A RICO/chscenity indictment against Iabei Sturman ay four of his associates. Sturman was identified by the Attorney Ceneral's Ommissin on
Porn raphry as perhaps the world's largest distributor of octene materials. The trial is set for July 1990 in the District of Nevada (Las Vegas).

- Project Post Porn, a project designed to prosecute major mail-order distributors of csoene videotapes and magazines, has yielded great success. To
date, Post Porn has produced 38 cxicticns in 18 districts with no cases lost or dismissed. Several indicted cases are pending trial, and
investigations of major mail-order companies still operating are being pursued.

-- New legislation passed by congress to amend the dial-a-pwrn statute has created t(o new areas of work: investigation for pirpoee of prosecution of
dial-a-porn purveyors, and a assistance in the defense of challerqes to the orstitlitionality of the new lial-a-porn statute around the ocrury (six
lawsuits to date).

- Initiation of investigation into the production and distribution of obscene rateriair Ly tones major crajenies based in Los Angeles that aozrunt for
the majority of obscenity in every city in the omntry. To date, 23 search warrants :or the seizure of ctscete materials and books and records have
been executed in ins Angeles.
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- jth corwicticn, by guilty plea, of reput dly the largest mil-der p-nogra-hm it the ozu.ry: Karl Bimeal and his COMpy Pak Vertare, InC.
In at ition to pleading guilty in five federal districts, ruisel agreed to go -it of bines, pay a $900,000 fine, and erve a Jail term of am yar.
The p-esecutim. was part of Project ot Rrn.

- Te conviction of Rkin Gottesmn (X-itArot Video), a major distributor of ctgoenm materials, for the distribution of filx with Traci Lords, an
underage porn star ho was 15 and 16 years old at the tme of the prodtion of Over 100 mvies.

Some current aid ongoig priorities of the Section include:

- The direct Lrvolvtrvrit of the Section in reprxdirq to F1BI and U.S. Attorney ys° Offces retjxst s to man.vwe and coonlinAte child porxqra^ and chILd
r'yual exploitatlon cA!-s that inivolve Fultiple districts, mIltiple dPfeddnts/tArgets, ad ry''vel Isles;

- Print to rn.; legislation put into effect in Wnertr 188, tt'- initiation of ini stiqiticns of the trarvwsslOn of obscenity via satellite or

-- Enly assistAre to federal and stste pros~e-itomr ivAw'o of nt 'siicy and ruld port ralty prok-"tAios, ircluzinq "iplyinq pleaidings,

r-i.rrj p]ritros av Ecasti warrants, ad %orirqrm trAe2 rirratirs and

-- RICI prosecuitioni of Lll-cu ~rolled Obcenity distributors.
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1isio Unit 9din90 Level
(Dollars in thousands)

Program: 2CI50 child ExPloitation and Cbsocitv Sectio

Rerce equirement

OtflAYS

Appropriated Positions

Workyears:
u -tu. Permanent

*her
Subtotal
Overt Uim/ioI iday

$ 992
863

19

12

12

$121
146

$ 32
28

OWW 1 0."e 1 aisst Oem

$1,423
1,333

20

19

19

$1,720
1,673

20

20

20

20 -

$1,841
1,819

20

20

20

20

$1,873
1,847

20

20

20

Ptq2am : The Criminal Division is reqesting prqr increase totallinq $32,000. The requested pay raise absrpticn ($22,000) for ore-hilf
of the 1991 pay increase will enable the Section to retain adequate travel for investigation and p-oeecition of obooenity case in its base. The
rpsrces will also cover increased costs ($10,000) for use of legal research data base syntem, JUPIS/LEXIS/Westlaw.
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1989 _____ 19931 1992

20

Organization: Cii lDvs

Base Level lpemxwst LevelI



2Ikile of Qft Iruta
(Dllars in tkius}a )

Organization: z Decision Unit: Child Emloitatlon 6 Cb:ceity -

FAReet Level

Trw.elrarsportattcn ... ... 22
Wier Serv ice

TIta I ... ... 32

E--)Crirticri of Oput Ixx't

Ptwc for the required aborption of ore-half of the 1991 pay ,'rease will allow adequate base funding for travel. other cost are for increased
use of available legal rsearc data ban yst..
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JOtification of Pro== and rforeu

Salaries aid ! es, Gieral Leal Activities: 15-ol28-O-752
Mymetand Aftinigtzntion - 6C 10

L MGoal To guide the administration of federal criminal justice in an effective, fair and consistent manner.

H Lior Mjectlvs

To mpervise the develqpc and implemntation of Department policy so as to assure an effective, fair and consistent administration of Feeral

cri-inal laws.

To establish priorities and to provide general supervision of national enforcement of Federal laws.

o develop and iplawmt policies relating to the efficient administration of the Division.

T1o provide adtinistrative services neesary to the operations of the Division.

To analyze all legislative propoals developed within the Congress and the Akinistration which affect either the substance or prooszr of the Federal
criminal justice system, and to furdijh advice, as appropriate, on the prcbable effect of such proposals on FMiera-i law enforit.

To analyze policy "id senagmit Lsme relating to criminal enforcement program in order to identify and resolve prIlm.

To assist in dsvelopin Division policies and enforcement program, and help ooordinate the exchange of inforsstin with other ocwpnwcs of the law
enforitme t systm, including opsratlrg agencies and research institutions.

SB= ecripion: t Office of the Assistant Attorney General carries out its policy-,mkirq, eservisory and liaison function thrvgh the
Assistant Attorey General, foW Depty Assistant Attorneys General, two Spacial Oarvwels, a Senior Omunel and s.4qrt staff. Included in th Of fioe
of the Asistan Attorney General is the Office of Law Enforcmem oordInation which is assigned r uponsibility for staffing the E.mztlw Wor)Lnq
Group for Federl-Stat&-local Prosecitorial Relations, for reviewing Federal district law enforcement plane, for msanagng the Divisoni s vogr to
aolish crvxmrt jurisdiction enforcmnt lapses, for supporting the Division's Crime Prevention Cuowittee, for overseeing the Division's involvmnt
in regicral law Dforcamat Coordinatiag Owittes, and for staffing other interovernmental law enforcment anasqmt initiatveIdich we
previously fragmented ao ereral Division office.

Amirlstrative services ae provided by the Office of Administration. Six operational units work closely with other organitatioail entities of the
Criminal Division, the Drtmn and other Federal agencies, to ens a that the Division's administrative services are provided in an efficient,
timly, d ooat-offet ve mnnr : the Off ic. of the Director; the Personnl Unit; the Fiscal Unit; the Mil, File d Pord tnit; the Proc cmt,

and So tity Unit; the Nu gmi.a Informtion Systm staff. This last unit was established in 1984 to develop and irmtall top priority
mcted data proceing uytmi for cameloa maregaw it information and co-r-sa -tknm tradci, and to provide selected AP applications in supot

of investiations and litiaton.
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7fl Office of Leislation draw u expertise that We the entire breadth of criminal law, as well as failarity with oongz ional organization,
rule, and procedurs to conduct the Division's relations with the legislative branch, as well as its relations with the United States SantArrig
Cossieion and the Judicial Confere 's Advisory Comittee on Criminal Rules. Close liaison is maintained with Misru of Oorqrems and their personal
and ocmitts staffs, many of u*vu look to this Office directly for advice and assistance co rnin the criminal code and rules of procedure,
assistance, and oral and written briefings on the practical effect of legislation. The Office worus closely with the Deprtment's Office of
Legislative Affairs, ranking officials of the Department and the Division, and the Federal investigative agencies. Tie Office of legislation is also
heavily involved in implementirg the Sent~cing Guidelines. The Director has been designatedl as the Division's Sentening Geordinator and in that
capacity chairs a multi-Division sentening working group that meets periodically to discuss sentencing issues and resolve policy questions. The
Office maintains frequent contact with the staff and members of the Sentencing Commission and attends its meetings. The Offloe furnises comments on
the Guidelines and develops reommndations for amendments.

Similarly, the Offioe prepares comments on and develops proposals for amendment to the Federal Rules of Criminal Procedure. The Offios Director often
substitutes for the Assistant Attorney General at meetings of the Judicial Ounferee's Advisory Committee on Criminal Rules, and serves as the
Departmental contact sorce and spokesparson on most matters pertaining to the Rules. In addition, specific Office of Legislation personnel have been
tasked with several ongoing special responsibilities such as providing advice on ethics matters to employees of the Division.

The Offioe of Policy and Manigenent Analysis (OPMA) provides the Division with the analytical capabilities needed to perform progr development
policy analysis, and management improvement fin-ctions. Te Office conducts studies and recommends positions on policy and management Issues of concrn
to the Assistant Attorney General and other decision makers in the Division and the Department. Many of the Office's projects are joint efforts with
personnel from other units. OPM's professional staff includes analysts with expertise in public policy, business administration, criminology,
economics, organizational behavior, program evaluation, information system, research methods and related areas.

aoxonvlisUMents and Workload:

Office of the Assistant Attorney Geeral

'fe Office of the Assistant Attorney General contimaes to provide the Federal criminal justice system with national leadership, centralized
coordination and effective direction. The role of the Assistant Attorney General manifests itself mainly in cammications imparted to other
governmental entities and, by extension, to the public. 'fl legislative proposals transmitted to the Conxres represent the Division's position
regarding the danges which are neede to improve the criminal justice system. 'he arguments formlated for presentation to the Supree Court and
courts of appeal reflect the oonsidere experienos of the Division as to the constitutional and statutory interpretation whid will best support the
enfo rcesit of Federal laws in the long run. And finally, onrnications delivered to other law enforurent executives, Federal and non-Federal, in
speeches, meetings, and o0cesponda serve to focus attention on the most pressing problems facing the criminal justice system and the maa*
available to law enforcement executives to address those problems.

Office of Administration

In Septeter 1990, the Offios of Administration couleted a major long-tarm goal, i.e., the installation aid operation of an office auttion system
serving all of our employees worldwide. With Project FACI, a terminal on each employee's desk gives them access to word pt eing, electronic mail
and document transfer, legal and general data base acces, preas eets, and a data bess amnsgent system. Simultaneously, the Offioe eqxwwe and
impq ed the intrnal data procesing system by investing in emrging digital isge procesing trechnoogy and expanling the eory, processing
capability, and storage capacity of its modern, mid-range business copter. 'he Division's data omminstiuns newark was expanded cnrrently with
the i tallation, expansion, and improvement of the autcuastd informtion system.
The Offios of administration established a nentralized litigation support program for the Division in 1990. Internal software devlo t assistance
and contractual maragnm.t er provided to the Asset Forfeiture Office, tile contractual ervic wre obtained and managed in supprt of a major
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Fraud Section case. Further, three of the 20 application programs operating on the Division's computer were analyzed, modified or rewritten by Office
staff in 1990. The proqrses included the COrreqxridene Tracking System (CIS), the omtpterlzed Asset Remission and Transfer Syste (CArs) and the
Fraud and Corruption Tracking System (F'ICS).

The office of Aktinirtration was inrental in the succesful move of the Callas Bank Fraud Task Force into its new quarters. This space is complete
with computer rom and full library services, serving not only the needs of the Division but of all Task Force participants.

office of Legislation

As far back as the passage of the Comprehensive Crime Control Act of 1984, most of which was written by the Office of Legislation, this Office has
played a vital role in drafting and working for the enactment of major DI>partmental and t.hministration initiatives. The onibus criminal justice bills
that have been enacted at the end of the last two Congresses in 1986 and 1988 have contained many provisions drafted by the Office and other provisions
which, while originating in Congress, have been perfected by camaents and suggested revisions by the Office. In the present Corgress, in the white
collar crime area, the Office played a major role in developing the enforcement provisions of the Financial Institutions reform, IRcoery and
flforcement Act of 1989, P.L. 101-73 (the "Savings and Loan" bill) which greatly eniaoced civil and criminal penalties for fraud directed against
federally insured financial institutions; prepared a major bill to provide for civil and criminal forfeiture of assets obtained in various fraud
sdenes, presently at CMB; and contributed to the Ccnernventwide Ethics Act of 1989, P.L. 101-194, a major Presidential initiative.

The Office also prepared many of the provisions in the President's comprehensive Violent Crime Oontrol Act, introduced as S. 1225 and H.R. 2709.
Includes in these provisions were the titles on capital punishment, limitation of the exclusionary rule, a series of firearm amendments, and a title
to prohibit large-capacity ammanition clips which allow criminal misuse of assault rifles. The Office also prepared several of the provisions ir the
bill subritted by the Office of National Drug Control Policy (the "Drug Czar") including a provision for drug testing of defendants on post-ccnviction
release and amendments to the drug paraphernalia statute. Provisions in these bills and several others prepared by the Office were also provided to
appropriate Maeers of (Xnqress as representing the Administration's position on a number of criminal justice issues to be offered as amendments to C.0
less favorable provision in bills originating in the House Judiciary Otrittee. Multiple introduction of major pieces of legislation can etance
chances of enactment, and the procedure illustrates the necessity of having persons intimately familiar with their substance involved in their CA
preparation and review. For example, while the Office of Policy Development was responsible for developing the Department's position on the Drug
Czar's bill, OPD relied on this Office for drafting and review of many of the provisions in it.

In the area of sentencing, the Office prepared reports cmplying with the Criminal Division's express statutory duty to port at least annually to the
anmission on the operation of the Sent cing Guidelines and to suggest changes that appear to be warranted. The reports prepared for the Ocmission
described thirteen major areas in which amendments to the Guidelines were needed. The amendment areas came to the attention of this Office generally
by way of the Sentencing Workirg Group, mentioned above, and through contact with United States Attorneys' Offices, particularly the Sentencing
ojidelines Subcommittee of the Attorney General's Advisory ocmnittee of United States Attorneys. Frequently, staff attend meetings of this
Sbccaittee In order to learn of problem in the field and to develop a coordinated position on Guideline amendments and sentarcing iu gs rally.
The cnmission adopted a number of amendm ots in the areas proposed and submitted them to Ctnress in April 1990. If Congress takes no action, the
amerdments will take effect Noveuror 1, 1990. The Office is currently reviewing the proved amendments for submission of a report to the Sentencing
Commission in the Fall of 1990 regarding a now rind of possible guideline ctanes.

The Office of Legislation also coordinated the views of the Drprtnent, including those of the United States Attorney's Sentercing Guidelines
Sucommittee, on 70 guideline amendments issue by the Ommission for comment in the current amadmma t cycle. The review effort was a two-step
process. It initially involved this Offio's advising the Department's ex officio representative to the Cmuissban regarding the Dqprtmt's desired
input at OCmission meetings aimed at developing the amendments proved to the public earlier this year. The second step in the ammmt procs
involved this Office in condinating a Departzental respcmse to the Omtission's published proposals. This Office cirolated the proposals for oommrt
to all affected sections and offices within the Division, all the other litigating divisions within the Departmt, and to the chairman of the United
States Attorneys' Sentecing Guidelines Sutcxuslttee. After reviewing the 70 amnmets and the commets provided, this Office prepared formal
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statawmt presented at a hearing before the Sentncing Omision in Mard of this year. In addition, this Office provided avice to the ex officio
memtaer for presentation of the [partwt' s views at meetings to finalized guideline esnrimenta for tmissin to Coxxrw.

one other major initiative for this Office is the area of sautencing of organizatior. The urrw't Satne- liidelires do not aqply to cxuwicted
organizations, excep with respect to antitrust offense. The Office has prepared several sets of draft gutidalirm in the area and, in ojunction
with other Department ccuponents, has revieNed prped guidelines circulated by the Sentening Ominlsion. Nest rcmsmtly, the Office of Lmqlslaticn
participated in a review qroup (consisting of the Deputy Assistant Attorney Geeral of the Criminal Division who serve as the Departmt's
representative to the Sereencing Oomission, an Associate Deputy Attorney General, tLe Office of Policy Dvelop , and the Office of Policy and
Managemnt Analysis) to consider issues and review ooments in oxriection with the sentencnq of organizations. The review qroup in forwilatinq a
proposed Department position on organizational senteninq.

In the area of amersimmits to the Federal Fules of Cri nal Proceure the Office prepr suesaul anjimsats eagrvt various proposals to incrse
defense discrery in rTmi-nal casm at the expense of witress safety. It also develcped amendments, adopted by the Rlules cmlitts, to facilitate
obtainir a search warrant for moving property (e.g. an a tra in), to provide greater proetion to ov,,rrennt witn*mae who are sought to be exa
an the basis of prior convictions, and to give aiJltional flexibility to 7r~tions to rouxe a senterxie based on a defendant's cooperation with the
roverreent.

In 1989, the Office reoeiv d 235 iryxrduced bills - 119 fro the lioise Arid 116 from the Scunte - on which the views of the Criminal Division were
scx4,t. In the first s)x months of 19'i0, legislation hs received 1)0 intrcdd bills, 80 from the lIxse and 50 fro the Senate. Them figures
reflect the ru*-t*r of bills, not the number of tires a bill was referred. For e-ss~xie, the Office is often asked to ommt on a draft of a bill as
introiduaed, to coes on arther ager-y's proprcd reort on it, ani to csiwwrt an a version of the sane bill as reported cut by ore of the Judiciary
crwitt , yet the above figunk_ reflect these t zks a- merely reportirq on one bill. on the other hard, the figures do not differwtiate between the
bills with reqrd to their crsplexity. A few bills cui t. i-rmi red and rrported an in less than an hour as havirnl only very eawrinal isortAnce to the
Criminal Division, for exyeple, a bill ma" a Eaoil d,*vrq in the pmlty for a violation of a selku used rwrilatory statute. At the cpposita
extreme, are mibis bills making sores of chanes thit it the cubstAative and prrok-al provisior in Title 18 and in other titles. The above
fiirires court the two types of bills, ad all those in between, equally as one bill.

The above figures also do not reflect other important work of the Office such as c'nts on draft bills (those rt yet introduced but writtw, for
exale, by rather agencyy, bills, or portions thereof, drafted by this Office, and much of the teavtlmiy prepared. Wile drafting of m bills,
like death pealty provisions reelve a fair mwxrot of attention, other issues an which the Office draft& provisions are less visible or nowacattJr but
are nonetheless iqsirtmn to the Division aid to United States Attorieyu. In the latter category are provxioias to resolve a o inflict in circuits er
the interpretation of a cridrinal provision to forestall the need for future litigation, and a provision whichh was developed - an which it is hoped
will be added to a major bill moing toward enactment or considered sepArat tly - to provide for State crncurrent jurisdiction in certain place utare
only federal juri-Aiction now exists. Such a provision is strongly favored by several United StAtes Attorneys, becee it would relieve than of the
resposibility of handling minor offenses like sxseial assaults ari drunki'i driving on military tAses, matters wthti are uiully bett haridled by
State authorities but which carrot be due to historical jurigicti-nl qulrtrs. During 1989, there were aproi-mately 3)0 suc otherr' ttars, while
in the first six wcnths of 1990, there have been 164.

Office of Policy and Managemert Analysis

During 1989 and 1990, OFM staff members provided key analytic support to Criminal Division and tDIrtital saprs in priority enforcement arww
such as organized eris, drus, at forfeiture, oriey landecririj, and white collar crLme. Ilcreasinqly, the Office is hsrdling projects that have an
international dimnsion. In addition, (AM crrlucted numerous special projects, including marr related to mentaiwinq quidellne and thoe that addrmm
mnlmet concerns of the Division.
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OM% CL is responlble for mnLitoring a variety of im.a relating to thm new Sentoirq iidelirme and iLieants the Dprtmet
an the search Advisory Camittm of the U.S. Sentencing OomJAsion. 7th Offioe has te participating in the croLng process of foruilattrq
Setairg guielines for organizaticno.

MK m a Pri" c., In the area of Criminal Division manageriat, OM preqmrv the Division's Weekly Reots to the Att'xxwy General, a
well as other routine reports for the Assistant CGeral. Staff also coordinated and participated in an internal stxy of the Criminal Division's
organization and functions that exiouined the operatiors of each section and office. OM analysts have conducted and reviewed a variety of studies of
attorney recruitmt and retanticn for the Division and the [eartnent. OM8 oit.inues to work on projects that generally mpprt the Division's ocher
russions. For example, the Office monitored the use of pretrial detention by analyzing data on such diverse Aspts aa court mtics, length of
detention, and cage outwi. rollowirq the analysis, (AM prepred cngrsicroni testiinr y on pretrial detention. In addition, the Office orxicted
a follcw-p survey to determine the outcrrm of a saple of subofe nas authorized) for issuirxe to attorneys in 1989. 7ne Office regularly reviews and
cxueants an research studies and advises researchers on the crxxrns and interests of tlhe CrLauinal Division ani the Dartmnt.

(ollars in t rii )

Or)-izatin: i rci p:visj Proram: §gL 2Q ard dnisti&

kwouce ler irwmant

OLrrIAYS

Appropriated Pos it ion

Workyears:
Ful I-tias Flesw-st
Otrler

sk*cta 1

Total

- T JA,2 1990 _

$5,971
5,903

8)

71
7

78

$6,638
F,5-43

87

82
1

83

A.o

$6,516
6,519

86

35

86

86

_A' 1 2_

QuQr : Proran inrvms. totalling $2,117,C0 %e requmted to over: cota amociatd vith iwplswsting an administratively detsrvid pay
acale for attormys similar to the pay scale frA" tkUnId Statmr Attornays; Inprc.'7ts to tir Firnm-cal Xanqmnt lnfomrticn Syt4; facilities
mrget for our cawputar facilities an c4 -e-atinq program; rmcqupdm.n w-wlysis, and irKxraI cnuter roxm nmpce costs. Th $610,000 in turdirn

C-68

$490
426

$2,137
1,859

$7,006
6,945

86

85
8

86

$9.143
8,804

86

85

86

86
86 86#i



for attorrwys currrtly cr-bmrd to caawvert to the AD pay syet is hed On the median difference ($2,420) in salary bet Me the GS and AD pay system
for attorrnye of crmprble lenth of serv,'. Ihis Is the firvt yew ruqLuvxin- for a proposed 2-year Oonvericn to the AD pay u tm. Bsc e this
is a relatively .inor rwueat, cetut for related bmwfits are not included. ' request for 1993 will irlude the rearn dlfferens bete the
pay systm, related benefits, and the vxzeased reded for the lifting of the pay cap in Jarxary 1991.

A prugral increase of $56,000 is neceary to suport the D zt s iplertation of the Administr-ticin's "Minaqmwet Priorities for the 1992
ESxwt" as cutlu -v in CMD partm-ts and Agnrie. The bxrdLrq will be ued to eifcally address uprades in financial ansyeet system
ctrsistert with lrxq-stArdniq Administrmtion goals for conslidatinq, cgxjrairrv ani moderiizcrq a sincle intagmted finrial uwApmnt system within
ea_h -vrncy, with full csiplemwtaticn of the Core Firwvicial FPlqurmrits, the Standard Laer and cap ble of prokciq auditable finacial statervatz.

For facilities warvw v-vt, $900,000 is reqpested. In 1990. te Crinnal Division released a 1Request for Proposal" for a facilities management
z-xrtravct. A major project for the Division, the c-rrtct will provide for the rainteswc and order of the Division's four cspter romom in

Ws.himtorf, D.C., and VOllas, Texs, the e iiprent and software in thoe facilities, and the equipeM aid software at user office locations;
niintenam-e and perfonir._s% wmitorinq of the Divisions's data courinicatilon netSr rks ard cablir system; direct sqrvision of the facility
_vritorn ard other eMsbyy of the ,-arrtractor; rv.Wrti.9 of yst mu, cxvmiricatiors, or facility-related problem and their resolution: operation of
-,rwjtpr., file ',er'.-', relessr .nic.t icr-s eqipcort nrv1 lircms, s wCiril (.Wta-r-s and cT*rratlrq softwaree on a twenty-four hour, seven d.rys p'-r eek

pro v;,e t,-tni -vl assistance to us ers: and irvijm the '-.fety aril ilintemnjoaf_ of our autrmtod information systems. Without the admitiorknl
..-vi mze- the Divisten will rn be able to 514port the level of ise anticipated by 1992.

ir.ocm-s of S1, 000 are m*zpestsl to sport Lr, l-ead st),ce rate daxes ass.iatd with our new curpiter rcou in our new satellite facility.
Adi3 tircl ly, fris to cx7v.r the cost pirti.ws of i'o)ect F.JC1,- systfi Lu4iTrad ad training sxrt service deferred in 1991 due to the r er-iid
uv-Aorption of rxe-talf of the 1991 pay irscx-rvise ($96,00). iram'.sidfv ficilitir's sci1it'j ($117,000), a rtqrirmserrts paralysis to establish thxe ned for
ievelccWTr t of autcrited litiqtiam £a4port tailormd to the tniclb. nixxts of Fcsk'ral CT UmLril pron-iutors ($300,000) and irciased costs ($45,000) for
r,' -,-.cul ,.&s, of 1lw-Il1 r -v vr- data base 's'-t are r-qiiri.d



S:tmiule of Opat Ir1 Ad
(Dollars in thouAmawx)

Leisim Unit: a and Adkintrition - 6CR10

610AD Pay
subtotal

Other Services
Supplies
Equipment

SubtCota 1

Total

... ... 1,473
6

- 48
... ... 1,527

... ... 2,137

Descrition of Cost Irxizts

Costs are for: comnveica to the AD pay system: facilities mruaemnt; Lrczeased space costs for oarputer facilities: puchases defexrm in 1991 due
to the required abgorplion of cre-alf of the 1991 pay inrease; iroreased buidun security; and ircmased use of available legLl research data base
system.

C - 70

organzticn: ci~aDva



Salaries and eXD , Geera1 LaMl ACtiViti

S~ypuy of pEision Uhit Raxry by Cbiect ClaW
(Dollars in thuand)

199 AGtu1 1991 Estimate 192 EstwtaWrkout M"xn Woryear ior kyeamz /un
Criminal Division

11 Personnel om ation ............ $35,695 $33,35? $37,897 $ 4,544
12 Peracrrse1 b befits ................. 6,200 6,329 7,944 1,615
13 Benefits to formr rs e1 ....... 6 5 1 -4
21 Travel & tranpizrtation of ers. 2,814 3,087 4,220 1,133
22 Transpotaton of things ........... 290 326 413 87
23.1 GSA rwt ........................... 8,694 7,936 9,792 1,656
23.3 Comnications, utilities, and

sisce1larema i a ........... 3,895 3,604 3,945 341
24 Prirrttq and rzox -.tion .......... 230 272 412 140
25 Other service o..................... 3,613 4,592 11,667 7,075
26 S94 8 >lies and water ials ............ 664 871 943 72
31 E pki 1 .......................... 1,002 1,998 2,167 169
42 rwxe claim a.d ird ities...
91 Trcnduxed ¢ ........................ ............ 20 16 16 .

Total obligations .................. 820 $63,12) 726 $62,389 782 $79,417 56 $17,026

C- 71



Ckwura. Lmg1 Act ivitie
Salaries & tqwwn
criminal Division

Finwancal Analysis - Prtoram Cage
(Do11ru in Ihamaruh)

: • •:: NAR & :IC :

*FEDERAL O:A ~K(ZED CRIME: PUBLIC 1WI"j~xsE R1. WEPP9LL
* AJIATE : FIITtFICH T: MTY . FRAMA3 PflIc4: SEClJRIY

P as. At Po. Amcs't Po. mayt Ps Apuryt: Pas. Amount: ,>. Ancnt:

ES -4 ............................................ .... .... ... .. . . .. . ... ...
/ ....................................... ... . . ... ..... 12 765 5 319 ... ...

GS/ - ....................................... ... . ... ... :6 326 2 108 ... .. :
/G - 13 ....................................... ... . ... . ... 2 92 2 92 ... ...

S,/G M - 12 ......................... .............. . .. .... : ... ... ... ... .. •." ... :GS-11 .......................................... .. ..... ... 5:: 161 i1i 32 ... : ... .
GS -9 ............... I............................ ... ... : ... ... : ... ... 1 27 : ... ... : . . .

G S-8 ........... ....... ................. .. ......... . .. ... ... ... . : ... ...
-7 ........................................... ... ... . . . ... . ... 135 1 3 67 : .. ... .

GS-6 .......................................... . ... ... . 63 2 42 ... ..
AD ay ......................................... ... ... ... ... ... ...

Tt A positirs ard annual rate ............... ... .... i5 1,569 15 660 ... ...
L.A e(-) ........................... . . . ... .. . ... . . .. . . -17 - 785 - 8 -J3O ... ..

IPe1iwit wori yemr aid Om .................... ....... 18 784 : 7 330

Oth x pe-ruanel Omperuatim .................... .... ... ... ....... ... .. . ... .. .... ... . ... ...

TiAla wartyears and personal ............... ...... ... ... ... ..... . .. . 18 784 : 7 310 : ... ..
ierqa .- l ben fit ................................ 242 : 100 : .

TraveI ......................................... .......... ... . 179 : 397 : 4?
Trarn prttcion of t2hin .......................... : ... : 10 : 4 : .
ZA AIN ....................................... .... ... ... : 454: 52:

commnic tiorn, utilities, and mmullam .. : ... ... : ... 88 : 14
Print grq and rxpix t ion ..................... . .. : . 10 : 67
OtlererviCos .................................. ... ... : 91 : 2,111 : .

S ... . 3 a 5. : 19
TMu 52 . 2 58.: ........ 2 25 l 8 8 168:

7bwj wokeas wdolgtos 1990 ... . ... 46 : . .. 221 .. . 119 i8 4,686 : 7 1,425 : . .. 134

C-12



GWWMr al c.tivitiem
SaLarim & bqins
Crinra Division

Firamial Amalysim - Progrm Cwqm
(Dollarm in l a)

GENERAL I*TICE Or 3I
S1TIGATIC4 : S AIIC XJClCN :E)t :aWrnTIC :w9' :r &

LEG~fAL AMYICE V4%123MAT1CM' S LAi9r & 08914TNY ALCTNIMM\TCN: TmhJ
I At Poo. Am t Pous. .Aoortt Pos. mtxzt Ps wurt: P mount.: F6t. mzxt

E S-4 ......................... ................. ... ... ... ... : 10I 5 : ... .. . ... 1 105
1 5..................................... 3 ' 20 1,275 :

-14 ......................... ... ... . . . ... 2 106 ... ... ... ... 10 54 2
(Z '24- 1 3 ...... .. ....... ........ .... ... ...... . . ... . .... . .. . .. . ... . . . . .. ... : 4 184 :

12 ...... ........... .... .. .......... .... .... .. . 39 ... . .. ... ... . 1 39 :
1 ... .. ........ ... ... 3 9 7 . .. ... ... ... : 9 29 0 :

GS -9 ........................................... .. ... ... . . : 4 106 . . . . . . . . : 5 13)J
GS -6 ......................................... . ... ... . . . . 1 24 . ... ... . ... ... 1 24
GZ -7 .......................................... . . . . ... ... : 5 112 . . . . . . . . • 14 314 :

r- --5 ............. 1........................... . ...... : 63 ... : 8 168 :
AD Fay ...................... ... ... . ... ... . .. . .. 610 : ... 610

T.3tal psiticrm a"d awwal rate ........... .. : .. ... : 23 845 ... ... 610 73 3,684
IkIp e (-) .................................... ... ... : -12 -423 : ... ... : -37 -1,533

Perv rrw yt orIcysar and c .................. :. ... . ... : 11 422 ... ... ... 610 : 36 2,146
other prworv l p av tion ................. ... . ... : ... ...

Tot-i *years and perm l cr ............. ... ... ... ... 11 422 ... 610 : 36 2.146
Pergormr l be f i tA .............................. . ... : 254 : .. 596
Taye I .......................................... .4 . : 129 : : .. 2 2 817
Trarqxtation of thi1q............... . . 33 47
(IA rL ................................... ... 9p.: .... 604 :
O~mxicaticra, utilities, aid mce11arwa : ... . .. : 02 : . . 184
PrntLrnj and rvpruLticn ..................... . .... : ... : 38 : . . : 115
ctlv-r .services... . . . . . . .... 158: 134: 965 10 1,473 5,698:

li s ......................................... : 57 : 6 : 135
................. .................. : . . : 377 : . ... 48 : 1,271

TrAal, %7ricysarv and cb igat irm, 1990 ....... ... 244 : ... 134 : 11 2,4 5 : ... 32 : ... 2,137 36 11,613



DIWI of PUrENSt Positio by Ca"teory
ri. Years 19% - 192

Itak

At O (905) ....................................Paral egalI (950) .................................

ohrlegal ad kUrdtre (900-990) ..................
m I ecr (001-099) ......................

SociAl scienoow, eoncfmics 1100-199) ...............
General administrative, clericl (300-399) ..........
Acoountinn and bget 0-99) ....................

ti d l ...........................................

W'A i/ r Mt .........................................

Field ..............................................

1990
Author ied

555
81
10

4
4

319
6

979

743
236

979

1991 Pr".
Author xzed

436
74
10

4
2

261
5

792

772

Tranisers

-15
-2

-25

-25
20

792 -25

1991 1992

Suppl MfntalI
20

6

"4

6

36

36

Total

441
78
10
a
2

259
5

803

783
2C

803

35
Is

15

73

73

73

Altal

476
88
10
11

284
5

676

856
20

876

C-74



Cfvil Division
Salaria General Il Activii

Cr0Eimalk of 1991 Ca
(Dollars in thouswads)

AdJc tmnts in
Penmywent Pas. to

Wor~ww= iA± r ~l3
1991 Progr
Sippl~eentals
FO &KUtd

1991 Appropriaticn
Antic td

PP61

199)1 President's

Federal Appe1late
Activity .................... 74 84 $6,797

Torts Litigation .............. 216 214 32,291
rOxwor ciaI Litigation ......... 330 295 13,800
Federal Prgr .............. 181 154 14,524
ow-nzmmer Litigation ........... 35 39 3,227
Inuigtation Litigation ........ 40 48 4,670
?uw int and

mkainistration .............. M 114 7. IU-

-1
-3
-4
-3
-1
-1

... .. ... .. ... ... $79

... . . ... .. ... ... 209

... .. . . .. . 289

... .. ... .. 38 18 3,606
... .. ... ... 40
... .. .. . .. 48

2 C,' QfA Im " A 1-1 318

T 1ta .................. . 980 q48 102,621 ... -15 ... 41 20 10,177 21 953 112,798

2lum) ialu I . 7 pTh m4ipplata requ t for $10,177,000 ad 41 positions pt1Nvide $3,458,000 and 38 positions for additioal litigation
under the Finwcial Inatitutirm Reform, Peomvry and Enformet pc (fM), $5,906,000 and 3 positions for a WDetrbmm*rwide wtoated Savings
and Loan cae management systai and $813,000 to oover incraem-,ed ouIrt repotirg and t a criptilon oets.

1991 AM uffttnts in w'- -t -LxttIor and . T djetww*#* in 1991 equatee to the 1 of 15 erkYGar in caoar to aboorb 50 percent
of the 1991 pay raise. Prox-c ixr wae in 1992 are reqmsted to restore the kyear ots of the pay ai Utwtlts akaixbsl in 1991.

D-1

74
216
330
219

35
40

83
211
291
169

38
47

$6,876
32,500
34,089
18,130
3,267
4,718



S taiaries ard activities

(DolIars in txisartt)

1991 as requested ............................................................................................................
1991 adjtms in per n pcsiticrs and workyears ..........................................................................
1991 pr gra supplemental requeste ...........................................................................................

1991 au rz priati n anticipated ............................... ..................................................................
Mandatory incrs .........................................................................................................

1992 base .......................................................................................................................

Perm
Ft'S . WY Anrxint

980 948 102,621
... -15
41 20 10,177

1,021 953 $112,798
S.. 70 10,234

1,021 1,023 122,949

1991 Appropriation
1990 Enacted 1 Atual ____ Anticivatay__2 92_ 1992 2 -I--te
Perm. Perm. Perm. ru. Perm. Peri.

&A~esb Om- N a-,-_-Wn AMOK& Fos W [M Y Mnn i-n w Asit j yPS, Wjy &v *t pW, - W Agx

Federal Appellate Activity 67 73 $6,034 67 70 $6,034 74 83 $6,876 74 87 $7,526 74 88 $7,711 ... 1
Torts Litigation .......... 210 209 31,091 210 185 31,091 216 211 32,500 216 214 34,218 233 226 38,221 17 12
cOmexr ial Litigaticn..... 277 266 29,660 277 236 29,660 330 291 34,089 330 317 37,193 330 321 38,422 ... 4
Federal Prcxrinu.......... 151 140 12,462 151 117 12,462 219 169 18,130 219 205 21,496 219 208 21,922 ... 3
Consumer Litigation ....... 35 34 2,928 35 31 2,928 35 38 3,267 35 38 3,482 35 39 3,572 ... 1
Imnigratian Litigation .... 40 40 4,233 40 41 4,233 40 47 4,718 40 47 4,995 40 48 5,106 ... I
Kuageint and

Administration .......... IN 104 _A592 IN -V 6A59 A2? _W 14-0 _9 _1 IL
btal ................. 884 866 93,000 884 773 93,000 1,021 953 112,798 1,021 1,023 122,949 1,038 1,047 129,141 17 24

Re utx-able Wokyears ....
Total Oeiling Workyears...
Other workyears:

Hol iday/nert iLe ........
Total orpen bable

Workye irs .............

__a
878

-

a86

785

793

971

979

1,041

1,049

1, 065

8

1,073

24

24

D-2

$185
4,003
1,229

426
90
1il

6,192



CiyiL ivsicoalaries an1xes _eea Iegg! Agtivitie

(Dollars in thousands)

1991 as requested .......................................................................................
1991 adjtrtment in pesmanat positions and workyears ................................................

u plem ntal r tested ......................................................................
1991 appropriation anticipated ..........................................................................

Mandatory increases:
One additicial cr ensable day ......................................................................
1991 jmy raise annualization ............. ..........................................................
1992 pey raise .................................................................................
With in- ..............................................................................
Annualization of 1991 positions .....................................................................
Annualization of supplemental ................ I ......................................................

xecut ive salary ireases..
Special salary rates ................................................................................
Health benefits .....................................................................................
Fedem l Employee Retirnmnt Syst (FlS) ...........................................................
Federal ra ra tion ct (Fl ) ............................................................
Distributed administrative s4uort ..................................................................

...ale ......... . ............................ I........ ............................................

GPO and e ar m pri ting o a ...................................................................
plo ee data and payroll servi ...................................................................

security investigations ............................................................................
Security reirr t gation ...........................................................................
Gr r n ...... °.... ...... ...........................................................................

SA recurring ruit~ rsable services ................................................................
General pricing level adjust nt ....................................................................

Total, o to i ............. ...........................................................

Unsmployent compensation .............................. t.............................................
Finar cial o eratiors services .......................................................................

Tota l de ...................................................................................

1992 base .............................................................................................

Prcqraa lnta.... ...................................................................................

1992 reuest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Perm. Work-
[te. Year

980

41
1, 021

948
-15

20
953

49
21

70

Arount

$102,621

10,1 '7
112,798

223
340

1,595
236

2,369
1,620

219
2

199
105

95
7

32
45
9

12
465
778
551

10,234

... . .. -4

.. . ---- 8

1,021 1,023 122,949
,0 _24 6.191

1,038 1,047 129,141

D- I
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JUL~FJCAT IC W.FA!JrVM _MD l F7TEOWIaM
federal _ aJIte_Ai _ity_ -2 CIV01

Lon-r-nrge C<_l: To protect the interests of the United Statrs at the hcfest levels of jislicial 1,

M0'o22_ 9' ect iv_:

To prvva,l in appellate litigation ctiallengLrg trial ouirt or adsinistrative decisions in favor of the United States.

To initiate and prevail in apeals in whhA the GCovexTnent's opponents were srxoessful at the trial court or administrative levels.

To prasct the Gove w's interest at the highest level of appeal by preparing cknmts to be filed by the Solicitor General in the tkrqae

Bisefr esTes iptign: Apellate litigation involves the sjetnr of GoverTrent programs and policies. If the outcore of a trial involves
huge financial losses, critical GoverTrrat policies or Federal proqrais affectirg the Americanu public, the decision almost certainly will be
appealed.

lie fcwAn ial stakes in appellate litigation are enormous. In 1989, $19 billion was at issue. By 1992, these stAkes are e aC5-tf to increase
32 pFerint to $25 billion. Ihis c&seload lrclutes nurenss tort claims, ma)or bankr qtcies and contract claims'Involving huge stakes.
fltltle mt prrq involving billions of dollars in social and welfare benefits are also a frequnt subject of hard-fought appellate
litigation as plaintiffs go to court to have the qoalifyirq rules rritten.

Not ii)fr*qatly, a)or AMiistration policy initiatives are the ub)ect of appellate review. Drug testing cases are an appxs in circUxits
nationwide. The cuton of cXntin Imn litigation over the Decennial o(asa will affect apportlicMnt, financing of public p'-rqrams and
business decisions. Qallengee to Health and liuan Servioes' abortion r relations prohibiting abortion adrvcacy in family planning projects
fundel uraer Title X of the Public Health Servioe Act are the subject of litigation. ITmigration reform, rational sonarity, Fraekzu of
Information Act and sepqraticn of pow-rs rase are other critical are hadlled by the Appellate Staff.

Adding to an already ovenwdelmin; caseload, new policies are certain to be challerqe in court through tie appellate level. Litigation
targeting the procpeei regulatory reforns for Savings and loan instit-utiorss tas al ready ordered the appellate stage. 't10 thics in Couverrwent
Act is certain to be challey;Wa . ?*risirvn aid Urban Devel mn-t's attmint to rsw~ e suspected drug ckalers from pulic tNxsiig will rnmkilt in
'nurt action. By 1992 the Staff will be handling 2, ;)7 rew cases involv rj hure f irwial aid policy stAkgs.

D.- !



Workload and Ai Comp-Lishments: The workload of the Appellate Staff is presented in the following table:

1989T i.1922
19 9 I 1990 I 1991 i i

Appe LA s aa d Memoranda I A91 u-a1 t - i- _ - t fl~-e I Bae L ___ _t- Level
IC a

1. Handled by Appellate Staff
a. Pending Beginning of Year 1,028 1,]22 1,146 129 1,275 1,275
b. Received or Initiated 1,817 2,030 2,226 31 2,257 140 2,397
c. Teraminated During Year 1,723 2,006 2,097 49 2,146 105 2,251
d. Pending End of Year 1,122 1,146 1,275 111 1,386 35 1,421

2. Handled in Branches
a. Pending Beginning of Year 1,522 1,107 1,310 1 148 1,458 ... 1,458
b. Received or Initiated 1,234 I1,341 1,605 172 1,777 ... 1,777
c. Terminated During Year 1,649 I1,138 1,457 147 1,604 .. 1,604
d. Pending End of Year 1,107 1,310 1,458 173 1,631 . 1,631I

3. Handled by U.S. attorneys or
Client Agencies 1,206 1,240 1,363 137 1,500 ... 1,500

I I

a. Percent Favorable Outcomes I I 81 81 ... I 81 . 81
b. Number Favorable Outcomes I 1,3)5 1,625 1,699 39 I 1,738 85 1,823

I D a I ( $Direct Dollars at Issue (Millions) I S18,584 I$21,819 $22,935 I$1,5.|2 $24,467 I $143 $24,610
___ -. - i A__ _ I _ _



Sku~r~~ii~w~j~~Jjv s ~~J~tL Jrs y aply tcn v n R&x R . BEOth cases, decided together by the Suprve
Cxrt, deal with the ccritituticnality of drug testing. In Skncr, by a 7-2 vote, the Suprxme Osirt itxversed a Ninth Circuit decision and
held cons-titutional a Fisieral Railroad Administrition regulation that rrxcires raii.cids to perform dru7 tests on railway crew matters after
certain accident or safety violation. In the latter case, the 9preme Qiirt, by a 5-4 vote, affirmed the Fifth Circuit decision .Alidi
4*1eld the drug testing program of the Oistcs Service against a Fourth Aendment challenge. 7-e Curt 4Dheld the program insofar as it
tested emp1orees who aly for prcotion to positiwys directly involving the interdiction cf illegal druqs or to positions which require the
carrying of fireara . It also aprmvi the program's provisions for testing erployes who seek promotion to positios where they would
handle classified information. The case was rueded haue of the Court's opinion that Customs ray have included too many aeloy e in the
latter category. Numerous other cases pending in the courts of appeals involving drug testing - particularly random drug testing programs
are now being broght to largely favorable dispcitions in light of these Suprame O-lurt decisions.

I r depffxst IL§_imsi. v The MerctkL-nt Marine Act authorizes the Secretary of Transportation to provide
aoxstruction differential subsidies to vessels, but the vessels that reive subsidies ray not, except in certain narTaw ciruumetanoes,
operate domestically. fne cursot disputo ocrrarrm the Ind~edent U.S. Tanker Oiers' challenge to the promulgation of a 1987 rule
reaffirming the propriety of acxpting subsidy zraymnts, of more than $100 million frm certain vessels in return for allowing domestic
operations. The district court stru-Jk down the rule; the Staff apeaed to the D.C. Circuit. The court of appeals reversed, thereby saving
the taxpayera apruximately $150 million.

DA&_ _QLefes ichv m o ?ztqcrery Ammkernt provides that State Gcvernors cannt withhild
their ciryent to a two-u'ek overseas training a&nsipneft of National Guard units based upon objections to the location or purpose of the
training. To separate actions ctallered the oonstituticnality of the Amerdment. In the former case, the district cxurt upheld the
mendrent as consistent with the Army and Necesary and PrcWr Clauses of the Cmtitution, acxeping our argument t Ut members of a State
National Ouard unit were ordered to daty in their Federal, not State, capacity. 7e First Circuit affirudn the district court's decision.
In the latter case, a panel of the Eighth Circuit held the Amnment unconstitutional. Granting a petition for zjiearing M bam, the full
oxurt of appeals ruled 7-2 that the Montgosery merxiwrt is valid, accepting the Govermnent'r. position that "Congress' arry powxr is plenary
and exclusive." The Supreme Osrt has now unia Lmsly affirmed that favorable decision. OO



Decision Unit Funding Level Requirements
(Dollars in thousands)

Organization: fjv .pivisjo Decision Unit: rIV1qFedera1 AvyejVp_Activit

I 1989 I 1990 1 1991
I ACtu 1 I Actual I Estimate 1 1992

1 B se Level I Reouest Level
Resorce Rimurements I_ thanae I Cum. J_ hange C cum. I

BUDGET AUTHORITY $5,749 1 $6,034 $6,876 1 $650 1 $7,526 $185 1 $7,711
OUTL.AYF 5,763 5,732 6,526 1 899 I 7.425 160 1 7,585

Appropriated Positions 67 1 67 1 74 74 74

FTE Workyears:
Full-Time Permanent 69 I 66 79 4 83 1 84
Other A I A I -A _A I I A I

Sibtotal 73 70 1 83 4 87 1 1 88
overtime/Holiday --I 1 A 1 A ,1. -A 1 1 I 1 

Subtotal 74 1 71 84 4 88 1 89 1
ieimbursable Workyears I I
Other I I
-Total I 71 1 71 1 84 1 4 88 1 11 8

r11-: Brw- h rixhire an additional $185,000 for hman capital reeounos. (See Mana?3art ard Ainistationsetion for
justification.)

D 7



(Dollars in thousards)

oraization: Civiljiv

Increase Level

Positions by Type
Attoricy ... ... ...
Paralegal ... ... ...

S b-tary

1991 Pay palis
Admilnistrat ively yeeie

pay Systm
Tra Lnir

Travel

Litigative Fapes
Equ ipwmt/Suppl.,.

Subtotal

Total

Decision Unit: 2 CIV 01 Peera! MAelate Activity

$60

... ... 107
3

14

1, o
185

-1 185

IMn CsAta1 Initi. ,j. - This irsvase provides $60,000 to cover "abmxed" pay iimasn, $107,000 to adUm WM,
ooqxptitive salaries for attorney, $3,000 for aqprds training pO cx ftitiM, $1,000 to
allow for incxrased -rentorirq' thrugh pairirg junior ad senior attorneys an
requiring travel a"d $14,000 for increased employee incentive a .

0-8
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CMVL DIVIS ICW
JUTIFICATION FMR PECORAM hM W

1 t- GMa: To protect the U.S. Treury by suceefully defending against unarranted claims, preventing exoesive losses from
Wmritorio,, claims and maximizir the monetary reoviry for injury and damages to Gorrernbt prorty.

Tb prevail in the defense of tort actions brought against the Gove , its agencies and individual Feral employees.

To initiate and prevail in affirmative acticis tien the Goveerrent has sustained injury or expended resur on behalf of another party.

Dm F=M D rati: 7he Torts Branchs. erve as guardian of the publ ic fisc, defending the Government whetre plaintiffs seek monetary
damages for alleged neglect or wrongful audict and initiating actions to rwcovwr injury and damage to Governet property. The monetary
implications of this caseload are staggering with claims in 1989 exceeding $75 billion. The lion's d-Am of these suits is defensive and,
therefore, rn,--discreticnary. Despite the fact that the Branch has little control over the rmeser and size of incoming suits, our attonwys
perform ruamrably well, holding averse judgments to a paltry .06 percent of claim.

In many of the suits, the Goernmt's involvemt in the event precipitating the tort action is elusive, at best. The most ooea of these
types of claim involve aviation disastars such as the In Island Aviance plane crash or environmental accidea mX±i as the DOW VAL=
oil spill. hee stilts are unpredictable and, without warning, the Governnt can be pulled into resourdevouring litigation involving
hundreds of plaintiffs and Passive discovery requirement.

Other litigation involves the actions of Federal agencies directly. In the cases, individuals seek to rover daasges for alleged injuries
caused by agency actions. Tm Jnclude an eecalatirq nuser of complex tcadc stance and asbeetio claim involving Government or
Goverrznt itractor activities. They almo include growing numbers of claims involving financial institutions suing regulatory agencies for
actions taken to reetnctxbn and odore up the nation's Savings and Loan industry.

Ompeimation program represent an expanding area of the Torts Brai-ch' workload. In 1986 Conpreee pased the National Cli lctod Vaclne
Injury At to provide ompnation to irdividuals harmed by immsiizatios. Trust Axos 9u44ota by a marufacbu-rrs xcise tax on certain
vaccines and annual appropritionm have bew set aside for claims payment, but it is iqxprtant to protect the Treaury from false claims.
Adjudication and litigation are ozqle aid reuire thorough medical evaluation. In additicna, a new cxRasmation program is on the horizon.
The Radiaticn Expoure OCensation Act has been pameed by the House and Senate and aweIts presidential approval. Establishment of this
program will entail publicity, claim review aid adjudication and aheck ismerscie aid will egenabir oaiplex litigation.
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W_ork d and _c compltshreets: The workload of the Torts Staff is presented in the following tables:

Pe~D __netry I m

1. Pezionally Handled Cases
a. Pendina 6*--ginning of Year
b. Received During Year
c. Terminated During Year
d. Pending End of Year
e. Dollars at Issue (Millions)

2. Received and Referred to U.S.
Attorneys

1. Personally Handled Cases
a. Pending Beginning of Year
b. Initiated During Year
c. Terminated During Year
d. Pending End of Year
e. Dollars at Issue (Millions)

2. Authorized for Litigation by
U.S. Attorneys

1989 1 1990 I
-gActual A-

4,802 4,911
966 1,231
857

4,911
$75,085

3,245

$1,0

/USt&San _ MmQranda

a. Pending Beginning of Year
b. Received or Initiated
c. Terminated During Year
d. Pending End of Year

98
43
56
85
59

06
59
72
93

739
5,403

$82,926

3,386

185
66
32

219
$1,026

20

93
59
68
84

I ____- -____

1991 I
_. a change I._ e vaI

5,403 725 6,128 .. 6,128
2,052 1,038 3,090 . 3,090
1,327 -38 1,289 945 1 2,234
6,128 1,801 7,929 -945 6,984

$93,641 $10,376 $104,017 $.. $104,017

3,263 52 3,315 3,315

219 8 227 227
40 -40 43 4 3
32 32 I 5 3 ,

227 -32 195 38 233
$1,027 -$46 $981 $66 $1,047

13 2 [ 15 1

84 - I 83 ... 83
52 -2 50 .. 50
53 5.. 3 ... )
83 - 80 s.. $01

ND

I
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Decision Unit Workload

Organization: Civil DivisiQn Decision Unit jCI_ 15 J'orts Liticiation

Activity/Statistic _ 1992
1 1989 1990 I 1991 I I 1 1

Results in Personally HandO I Actual I Estimate I Estjte_-L Change I Bas e I Reaugst Level 
Cases Terminated (Milliona_ I L__ ge __A Cm, __I

IIIII I

a. Dollars Defended I $9,78b $7,364 p $7,567 $1,409 1 $8,976 I ... I $8,976
b. (-) Awards to Opponents 64 65 73 -1 72 I . .. I 72
c. (+) Awards to Government 12 19 13 1 1 14 I -.. I 14
d. Net to U.S. Treasury 9,734 7,318 7,507 1,411 8,918 I ... I 8,918

Aviation aid Ad&b V itiggtign. After the suoex sfUl resolution of the Delta 12 and N r W trials in 1990, aviation CO
attorneys have con iied their defensive efforts on appeal. The Pan An/ Lockerbie disaster has induel dmarou damage suits. In admiralty,
the coast Guard and the Ahrmy OorW of Enineers were ompletely vindicated in the trial involving the 1984 K/V A1,VMJS oit spill in the Oulf
of Mexico. The rdnch has been involved In all aspects of the 8(M10N VALrEZ oil spill, including prration for the Naticonl Tranportation
safety Board public hearir and the Hazelwood criminal trial.

Gral Federal Tot Claim (ri] itiotle. Fr cae may arise in almost liitless ontets. In Q=,!;K v. U.S., three csrtxactor
employees unutsmseafully claimed persoa injury from exposure to icroware radLaticon from FAA and Air Force radar system. The Branc is
defending against the claims of person w hon tracted AIDS allegedly due to Govrnent negligence in the course of blood transfusions or
other medical prordres. The Branch continues to handle significant litigation related to bank or thrift institution failure. In ESUC.v
2 , the third-party plaintiff claimed that he was frauldlently indcie to purchase stock in an institution whidh was an the verge of
ollapoe and in whose operations the FSLIC was routinely involved. The court dismissed the suit because the plaintiff had failed to meet the
F7T0's uawdatory administrative claim retirement. Similarly, the Branch has prevailed in &yde ii.APIy htich raised the issue of
whether the FTIA's requiramets are al cable in bankruptcy proceedirs.

&fmLt . The Branch defeated several major attaipts by asbestos profit manufacturers to force the U.S. to reimburse then for
their own tort liability. In lfi _ V , the oourt dismilseed mor than $13 million in tort claim arising out of injuries
to public shipyard employees. In m et .v.hU., the Branch cured diamissal of all Claiss Court complaints brought by six a.sbotce
product manufacturers, seeking over $9.3 billion. However, on July 30, 1990, the manufacturers' appeal of that dismissal resulted in a split
decision reversing the Claims Court. A decision is pending whether to seek rehearing. In A_ yxJ i, the trardi seared dismm.al on
the merits of the remaining asbestos litigant's cxglaint in the Claim Court; the plaintiff sought $4.5 million.
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Tcxkc rtq__jtiti t*. 1he Branch is defending an increasing rurber of toxic tort cases stenning from activities of military installations
and defense contractors. It suoressfully defended F!jrailev.AL.S in which the plaintiff allied personal injuries resulting from
inhalation of rnmercus chemicals.

Dtt tlo e presentation . Suits seeking damages from individual erlon span the full range of

Federal employees' activities. TIe Bramh has had extensive litigation agairot individuals arising from the regulatory activities of the
forrer Federal Hme Lcan. Bank Board. The Brarbz successfully defended claims against President eagan, the Secretary of Defense and the
Joint Chiefs of Sta.f and all of the military officers involved in the 1986 retaliatory bcbing of terrorist sites in Tripoli and Benghazi.

Action Litiiation SupMt ASl). The Divisin's AS program plays an instrumental part in the sucesses of the largest and most crplex
Torts Branch cases. For the Goverrnent's s cestul defewe in the $200 million jeJ_ disaster case, AMS provided a variety of pre-trial and
trial databases, as wll as a large and ever-ready trial ,a.p!ort team. AL was also integral to the defeat of several asbestos industry
leaders.

0-
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Organization: CivilDivisiog

ptcision Un [t inL bevCl ne rg r_nt s
(Dollars in thousands)

Decision Unit, 2_ V_ Torts litigation

1989 I 1990 I 1991
Actual I Actual_L estimate 1992

Base Level -_I__equest Level I
Re!s ource R etuirme nts Ch ngI Cur, I Change I CuM.

I III I I
BUDGET AUTHORITY $27,468 $31,091 $32,500 $1,718 $34,218 $4,003 $38,221
OUTYAYS 27, 307 29,537 30,858 3,109 33,967 3,482 37,449

Appropriated Positions 210 210 216 216 17 233

FTE Workyears:
Full-Time Permanent 169 177 203 3 206 12 218

Other _ 8 1 8 __8
Subtotal 177 4 185 211 3 214 12 226

Overtime/Holiday -aP -- I _ L _ j
Subtotal 179 4 187 213 I -3 216 12 228

Reimbursable Workyears I
Other _ I -- _ l 8_ I
- Total _179 , 199 1 2L 1 11 -224 1 -2 24_

pri=: The Torts Branch requires 17 positions, 9 workers and $4,003,000 in pru inxreaaes.

iatign E 2mpesion e. h Radliation Exposure coqmsation Act offers an apology and monetary compensation to individuals
exposed to radiation released during above-qrvand nuclear weapons tests and uranium mining. Different versions of the bill have been passed
by the Hkc e and the So-ate. Apprmimately 13,000 claiml are exeted to be received over the life of the program. In ordir to cope with
the flood of claim and litigation which the bill is certain to engender, the Branch requires an a&iitional 17 positions, 9 FIE aid
$3,447,000. This amount includes $2,370,000 for ALS.

The At will establish a proT-ew to coupeate individuals or their survivors who lived dowwind of the Gaovremit's aboe-grozd nuclear
tests or whe wezr uranium miners, and who contracted specified diseases. The bill does not require claimants to prove that their illnesses
were irduoed by radiation. In order to receive coxmsation, a claimant need only prove that he or she resided in one of the specified areas
during the specified time period and developed one of the designated ailfrvaits within a certain nurter of years. Payments to affected
individuals will come from a trust fund adrinistered by the Treasury Department. The program will expire when all monies from the trust fund
have been expert, or at the termination of the prjram, whichever date is earlier.

D-1 3
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The- respotvibility for the implementation of the program lies squarely with the Attorey General. Despite the fact that the law is expected
to gene-rate thousands of claim, the bill explicitly denies the Attorney General any funding for the program's administrative costs and
states that all expmv-es mutst be absorbed by the Attorr-I' General using available resources.

The petition that this work can be absortEd aid that the intent of Congess can be fulfilled - without additional res s - is untenable.
(orgress' bliader in enacting the Vaccine Injury Omp tsation Act without resources to implement the program prvid s ample testimony to the
s.'wenr imposibility of the expectation. Lack of funding for that program forood our attorneys initially to default ou all of the vaccine
cases, seriously jeopardizing the Goverr'ents position and the viability of the program, placing themselves at professional risk and
subjecting the A:torney General to Congressional, judicial and public criticism. Without adequate resources, backlogs, delays and
controversy are ' uaranteed, and a program designed to be ai apology will degenerate into an embarrassment for the Government and an insult to
deserving claimarts.

Given the estimated do*winder po latiori of 172,X000 stated in the report of the Interagency Task Force an Ou, ration for Radiation Related
Illnesses and an a-Witiore 500 wtdners, we project the total ruwnhe of claLants to be approximately 13,000, based on cancer incidence rates
published by the American Cancer Society. As.uming that 1991 is the first yrar of the program, w estimace that 800 claims will be. reoeivod
in 1991, and tha the urber will more than double to 1,800 claims in 1992. Since the bil requires the procesing of all claims within one
year of reLipt, the proceckire for handling the claims must be as steixilined as possible while enabling proper factual determination of the
cla ims.

Effective administration of this program will enoorass several areas:

Publicity. An 800 line, explanatory brcctires and the esMloyment of a media consultant to provide low-ot nationwide television,
radio ard newspaper overage will all be utilized. Inadequate publicity will undermine the program's success and spawn lawsuits
against the Gowernmst.

Claims review and adjidicaticn. Claims processing will be handled by paralegals and a si~port staff of clerks and data processing
personnel provided through our Automated Litigation Saqpport contact. Medical records technicians detailed from the Surgeon General's
Office will review each cmpleted claim and an attorney will assess its validity. Although we aticipate that the majority of the
claims will be uncomplicated, there undoubtedly will be factual disputes over the Lssie of place of residency and time, sicificant
medical challenges and the inevitable number of bogus and fraudulent claim.

Check isvxaace. An operational process, internal cx*itrols and auditing procedures will be established to direct the Treasury to
disburse the appropriate funds to the apropriate recipient swiftly and accurately.

Litigation. If a claLim is denied, the claimant will be notified imriediately of the decision and of his or her right to a hearing. The
hearing would be follced by an appeal ptxxdure. This part of the process imy take place entirely within the Dqartment or within
another entity. For oreting purposes, we assred that appeals would be hand1l4 by the Clairs Court Office of special Masters; our
resource needs may be greater if appeals are haidled entirely within the Dapa.rent.
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The Division seeks to conform with the intent of the Oitnrass to exted an apology to the unwittng participants of our Nation's clear
weapons program. Failure to provide the nemary funds to efficiently irpletent the proqr would stysie the Act's intent to provide sdift
and eciitable ocpensation.

tma n Cavital Initiative. The Banch relies an additional $556,000 for h~uan capital reouarlom. (See P'bnaqmet and Administation
section for jLztification.)

--
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(Dollars in thuands)

Organization: Civil Division Decision Unit: 2 CIV 15 ToBt Litiqatil

Positions by T/pe
Attorney
Paralega]
Secretary

1991 Pay Paise
Administrat i'ely Detaerined

Pay Systm
Training
Travel
Awards
AutAmated Litigation Support
Eqv ip1nt/Suppl ies
Other Services

Subtotal

Total

Padiaticn &Momxr CzrLMtaaticnm

lMinn Cm1ital Initiative

11 6 $357

2

17
2
9

51

457

. 3 180

... ... 279
... 36

.. ... 48
... ... 49
... ... 2,370
... ... 32

... ... 3,546

17 12 4,003

- This iree provide $666,000 for 11 attory, 2 paralepls, 4 secetaries and detail@
from the Office of the surgeon General to process and litigate claim arising fr the
Radiation EbxpxRu Oomensation Act, $2,370,000 or requisite Autoanted Litigation
Support and $411,000 to oer auditing, travel, rewt, tvpu7Yrtation and printing exqaaises.

- This increase provides $180,000 to over "Abote pay ira=zrea, $279,000 to achieve nu
competitive salaries for attorneys, $36,000 for expanded training oorturlties, $12,000 to
allow for increased "mentoring through pairing junior and senior attorneys on caes
rewuiring travel and $49,000 for increased eqloyee incentive awards.
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UM IAT-ILT CII DMVSIO

commercial Litigation - 2 CIV I

L-r9g-XNMPGoa: To protect the financial interests of the Lited States through the recovery and collection of monies Owed the Giv.'ent
and through the assertion of the Goverm lt's ocrmercial interests in defensive litigation.

To save the Gcvernment money by winning lawsuits and cbtAining favorable rettlawnts of contract, intellectual prtrerty, internatiornal trade
and Goverrment employment litigation brougIt against the United States.

To collect money owed the United States as a result of defaulted contracts, unpaid loans, unsatisfied judgments, breach of grant agrees
and misuse of benefit programs.

To recover frr Ist through fraud and corrption in coveryrsnt programs and to deter future osses by collectirg the statutory penalties
allowed for such violations. t-

To defend Gmerwsrt policies and program challenge in litigation involving mosn,' damgs.

Base ProgrzM DeWriri: (hrged with protecting the nation's financI&a interests, the cmsarcial Litigation Branch defends actions seeking
money judgments against the United States and initiates civil action to collect money ca the United States as a result of various
oonermial and statutory activities. The Branch also conduct litigation arising from fraud, bribery and official miscondu such as that
uncvered in the Savings aid Loan industry. the collection of civil fines aid loan defaults; and dcallenges to Governowt perscWuel actions.

The Branch's caseload is largely defensive. Oreta cases in Claim O -urt and the District Courts are increasing as are the Branch's
responsibilities in the Federal Cizrvut ourt of Appmls ((gFC). Chn cases, in particular, are expected to rise sharply due to recnt
enactment of the Veterans' Judicial Review Act. Savings and Loan cases are beginning to materialie in the Claim Ocurt as forer directors
such as Charles Keating allege illegal seizure of property by the Office of Thrift Supervision. Dollars defended are projected to exeed $14
billion by 1992.

Desite its growing defensive reqxoi bilities, the ft-rnh has devoted increwing rezrxm to affirtive litigation. This high-stakes,
complex litigation occupies an increasingly prominent role ir, the Branch's %"-. Banxrptcy and loan default cases involve nM5roim
rGvnvmvnt entities that have significant monetary exposure. fne Branch is experiencing the fall-cut of leveraged buy-outs that wre
financed with junk bonds, representing defense agencies with hundreds of millions of dollars in contracts and claims at risk due to
bandritc. Efforts to recover money lost through fraud, waste and sbuse in Gnve t progr have intensifled suetantially with the
enactment of major anti-fraud statutes and stepped-qp efforts to target and finish procurement fraud. Heightsed emphasis has bow placed on
reouping millions of dollars defrauded the Goverment through contract bid-rigging at overseas military bae. itL Branch will seek
reovery of more than $24 billion in 1992.
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K_9,Itgad and Acqmp1sisn: Workload of the Commercial Litigation Branch is presented in the following tables:

Activity/Statistic I I I I-- ________I
1989 1 1990 1 1991 I I I

Defend Monetary Claimus Actual I Estimate I Estimate I Change I Base I Request Level
_Change I Cum,

1. Personally Handled Cases I
a. Pending Beginning of Year 8,990 6,961 6,433 -249 6,184 ... 6,184
b. Received During Year 1,550 1,431 1,567 81 1,648 ... 1,648
c. Terminated During Year 3,579 1,959 1,816 -60 1,756 ... 1,756
d. Pending End of Year 6,961 6,433 6,184 -108 6,076 ... 6,076
e. Dollars at Issue (Millions) $10,578 $11,394 $12,888 $1,567 $14,455 ... $14,455

2. Received and Referred to U.S.
- Attorneys 1 4,787 1 4.176 1 3.428 1 -770 1 2.658 1 1 2.650-1
Enforce Monetary Claims l
1. Personally Handled Cases [

a. Pending Beginning of Year 1 1,291 1,360 1,441 129 1,570 ... I 1,570
b. Initiated ",ring Year 743 768 810 -98 712 122 I 834
c. Terminated During Year 674 687 681 -13 668 34 I 702
d. Pending End of Year 1,360 1,441 1,570 44 1,614 88 I 1,702
e. Dollars at Issue (Millions) $15,514 S17,373 $21,032 $3,233 $24,265 I $390 I $24,655

2. Authorized for Litigation by l
U.S. Attorneys 1,660 1,540 1,192 -345 847 8.. i 847

I I I
Appellate Cases and Memora II
1. Personally Handled Cases I

a. Pending Beginning of Year 1,135 688 753 45 798 ... I 798
b. Received or Initiated 725 810 1,034 130 1,164 ... I 1,164
c. Terminated During Year 1,172 745 989 69 1,078 ... I 1,078
d. Pending End of Year 688 753 798 86 884 . . I 884

2. Received and Referred to U.S. I
Atto neys -_1 5L 55 1 46 1 1 47 1 . . -I _ _ A7 I

0
C0
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Organization: Civil Division

Decision Unit Workload

Decision Unit 2 CIV 16 commercial Litigation

Activity/Statistic

Results in Personally Handled
Cases Terminated (Millionsi

a. Dollars Defended
b. (-) Awards to Opponents
c. (+) Awards to Government
d. Net to U.S. Treasury

I i 1 1992
1989 p 1990 i 1991 1 i 1

hctua 1 Actual I Estimate I Chance I base I Request Level -l
I Change I -_Cum,

$1,559 $974 $983 $15 $998 ... $998
ill 93 97 6 103 103
569 480 533 -126 407 $64 471

2,017 1,361 1,419 -117 1,302 64 1,366

Geral Orarcial Litigiatlin. t* Branch ootirisms to handle significant litigation arising out of the Govenent's financial interests.
In the utilities field, Branch representation of the Ruiral Electrification Administration (RFA) resulted in the succesful restnxtiing of
over $5 billion in defaulted loam to cxperatives. In representirg the Bonneville Poker Administration, Branch attorneys successfully
negotiated a favorable settleen in the $7 billion Washingtcn iublic oer Supply System bond default litigation and are now defending that
settleest in the ourt of appeals. The Branch also achieved a settlement with five investor-owned utilities challenging the price of
electricity, there avoiding a $330 million exposure.

d Litiotion. In 1990, approxiomtely $170 million was cbained in fraud judgents and settlements. Department of Dtfense (DOD)
prcaurement fraud continues to constitute the largest portion of this caseload, particularly cmes involving defective pricing and ost
dsdharing. $60 million was recovered in 1990 for DOO fraud. Significant recoveries in other areas included matters arising frxw programs

of the Department of Edcation, the Veterans' Administration, the Dvircruital Protection Agency, the Departmet of Homing and Urban
Development and the General Services d ministration. During 1990, 174 suits were filed under the "± Up provisions of the False Claims Act.
Overseas, in In re Jaaese onructg on contract aW, the Branc inve tigatd possible remuedies under Japanese law arising cut of an order
of the Japan Fair Trade ommission conoerdn bid-rigging an cosrttion projects funded for the U.S. Naval base in Ycurn. After
conducting extensive negotiations, the Branch recovred $34.2 million following a settlement with 131 Japrrrm ourwdies.

Claim QurtjFidera Circuit Liticwticn. In Gerter. et al. v. Gibbs, the Bn successfully defended an apeal dimiaing the claims of
several hundred Federal employees seeing overtime pay. This decision establishes an important precedent requiring all similarly situated
employes to pursue their remedies through the prtxxiuires established by collective bargaining agreements. In kgcm v. United Stat , Branch
attorneys successfully argued that a tn,-y r, rather than a six-year, statute of limitations applied to the Federal employee overtime pay
claim at isswe. The Immigration and Naturalization Service estimates this ruling could result in savings in excess of $50 million.
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IuPrtvertv Liticti . The Branch continues to defend the Government in complex petent suits brought to recover nsatin for
the use of patented inventions. In Pratt G Whitia Caada v. United St , Branch attorneys obtained a favorable judpent after a lengthy
Claims Court trial and then asocesfully defended the case before the Court of Appeals for the Fedexal Circuit. Pratt & Whitney Cawada
sought over $40 million in coppensation for the Gcvenuent's ase of certain patented jet engines in helicopers.

A'Aion StQ vOrt Acgoxm q]hpg . ALS has been critical to the mvW-i'nt of major frauds and contracts case. In D _,
.,, an overtime pay dispute with potentially $500 million at stake, a data base has been established to manage information on up to 25,000

claimants.

Decision Unit Funding Level Requirements
(Dollars in thousands)

Organization: Civil Division Decision Unit: 2CIV 16 CoMarcia Litigation

1989 I 1990 1 1991 i
I Actual I Actual I Estimate I 1992

1 1____a I Reouest Leve l
ResQurce Reuirements I Change Cum, Change I Cum,

BUDGET AUTHORITY $26,538 $29,660 $34,069 $ 3,104 $37,193 $1,229 $38,422
OUTLAYS 26,233 28,177 32,361 4,340 36,701 1,069 37,770

Appropriated Positions 277 277 330 ... 330 ... 330

FTE Workyears:
Full-Time Permanent 235 231 286 26 312 4 316
Other 5 -5 5 14- __ A"

Subtotal 240 236 291 26 317 4 321
Overtime/Holiday __I _I --- 1 -__1 iI

Subtotal 241 237 292 26 318 4 322
Reimbursable Workyears

Other I-0-1 ,1,.I
Total 241 1 237 1 292 1 26 1 318 1 4 1 322 1

: The ommercial Ltigtion Branch requires $1,229,000 in p~ogramiznreases.

0
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fr,i iOd rs. s the United States gains sswbmn in its fight against fraud, the battle has extended internationally, particularly to
cotintrie, with U.S. military installations. Until recently, overseas cases did not involve atustarftial dollars. The Tlferee Depurtnvt's
r-- Ive in ferreting out fraud has resulted in numerous referrals involving substantial sume. In order to wage a suocwstful retaliation
agnirmt overseas cjitact fraud, the commercial Branch requires an increase of $490,000.

The Branrc's Office of Foreign Litigation, oaqris of a mll Wastdyqton, D.C. staff and am attorney stationd in Iticmti, Aet GernY ,
emlves foreign comzel serves to represent the Goverroment'a interests overseas. Foreign ooussAl is ocuiised of foreign atonal
attorneys .*.o are licensed in their respective countries and experiexwed with the local oourt system and statutes. They are mv1cnsible for
cvdluatirn the viability of litigation and determining suitable strategy; litigating cases Where warrantad, participating in settlamn*
nootiationr and (ri forcing colection efforts. Due to their exclusive expertise, foreign cousel services are indispensable to a growing
nurrer of hi,$ly crmpl_ x, priority actions. Foreign counosl activities traditionally include bringiq suits in foreign courts to rco er
msnier defrased the military overseas; litigating asset forfeitures in connection with seizuTes of foreign asset of convicted criminals;
and irtituting litigation in rhip foreclosures on behaIf of the Maritime P administration (MAMD).

As a result of the newly heigrteel sIhasis on foxeign fraud recovery, several huge cases of ccrtrsct bid-rigging have emered oeresas.
Ite Brarvm4 recently reaived Qowressional attention for its succesful retaliation against a multi-million dollar constnticn contract bid-
rlignirx _c-ta at the U.S. Naval b&se in Yokosuka, Japan. Following a lengthy investigation, the Branch settled with 131 Japaerse ¢ajanies
fir a ruxurd $34.2 million. In the four months following the settlement in Yokouka, three nw bid-rigging investigmtiors wre Initiated in
Asia. Eahd case involves nuzxas ocrianies and $20 to $30 million in davage3 eceurt. t* Deparbmr of Defense (DOD) has indicated there
arv many other high-Gtakes cases yet to be investigated. The Branch expected five-duh referrals in 1992.

Ea.ch ow-r-eas fraud case regiree significant resource to over foreign cornel fees: they totaled Over $220,000 for the Ykcaurm ce
aloe. Despite the potential for an enors recovery, the wexw of this litigation forced the Division to seriously consider not filing
thi3 unp rcexontt case. Our attorneys went hat in hand to our client agecy hoping to secure the furds reedied to file the cus - without
succ5s. Had it rot been successfUl in tecuring a favorable ettles a t, the Branch wadid not have had the fuds for a trial, leaving no
choice Lut to drop the case. This unlucky turn of events would hav cost the Treasury liJteral millions of dollars.

The foreign litigation caseload is expected to rise 33 percent from 1909 to 1992. Pet DOD initiatives have obligated the Brand to
inveitigate every fraud referral for potential settlmmnt. 7hu total osts asociated are predicted to soar such higher in the neont few
years, as bid-rigging investlgations ritiply in number and complexity. Foreign counsel fees are just part of the picturom there arm also
considersble travel orate inrrred from sanagirg caes overseas and the potential for filing fees upards of $100,000 per caft,

It* Branch has cexdaenored to red the amount of foreign ouneel feew iwjared by limiting the rnber of attorneys on ech cae, by takin
advantage of the investigative work of other belies, such as Japan'e Fair Trade omission, and by c tinatirg efforts with uther agencies.
It has ErVr-sized avoiding trial pm-vesdlngm that would last at least three to five years and raise foreign cosel few to unprednted
heights. On the brink of losirq huge recoveries, the Branch ourht rebiement from client agencies, at the risk of jeoparizing our
litigstinj authrity. 7he Division's stV measures for holdinq down foreign litigation oasts can only sr as ist term palliatives.
At cirrent funding levels, the Branch can not poeibly make a oncerted effort to uncover contract bld-rigging ectmmes at U.S. military ba sm
abroi. Without adJitional rescuroes to cover the cost of foreign ioueval, a fertile area for fraud recovery will lay fallcpi and the Branch
will be Luvible to r-ecrp an estimated $19o million defrauded the Government overseas.
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h.men 9ital -nitiative. nw Branch requires an additional $749,000 for human capital ree'urxes. (See Managment and Administratic
section for justification.)

Organization: Civil Division .....

Positiwo by Type B EIZ

Attorney ...
Paralegal ... ...
Sertay A-" J"

1991 pay Pais
k~Aiinistratively Determined

Pay System
Training
Travel

F ign Counsel
Equipet/ 4upp) iea

Leription of Opet I tn

R< fital Tnitlati

4 $275

. . 376
... ... 28

* 9
61

. . 480

4 1,229

4 1,229

- This ncres. pnrwides $275,000 to cover NabeO±V12 pay inrases, $376,000 to achieve
more o itive salaries for attorney., $28,000 for eXqax 1 training cpotunities,
$9,000 to allow for in=*e "aenwtoringr through pairing junvir and seiior attorneys on
ce reulrirq travel and $61,000 for increase employee inoantive awar rs.

" his increa jm'cides $480,000 to handle Jncresed Foreiign OMzel Crsts in five cases
arising frum a surge of 7Amveae Defense frau&-related referrals.

0..
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CM'IL DMSISM
MWYTIC*H FOR K2 AND EUEOM
Epiera1 PrVzrsz - 2 CIV 1I

LornM Go* : To succsfully defend against dallenges to Federal civil programs, policies and initiatives and to enforce remedies for
statutory violations of Federal program.

Mior Mdlect

Tb prevail on behalf of the United States in civil litigation Ln defense of the program, policies, initiatives and decisions of the

President, -mecutive Branh agencies and officials of the Legislative and Judicial Branches.

To initiate aid prevail in affirmative litigation ained at rmedying statutory and regulatory violations.

To increase the aouintability of financial institutions k aggressively prfuing regulatory enorcment actions. -.

7o pursue r ery of civil e1alties from financial institutions sumpectc of criminal violations.

Base Prormei p vriet : The p r and policies of the Federal gvernnt have a pervasive effect an the public. It is nut surprising
that as society has beome increasirqly litigious, the public is turning to the courts to influence Federal progr and policies. I1e
Branch mut vigorunly defend against legal calees to a growing number of vital Goerrmet policies and program to ensure they are not
stymied throigh the judicial prce.

Given the vast array of Govermt activities spanrnig saw 185 agencies, Mmers of Cogess, the Federal judiciary, Cabinet mers and
other Federal executives, officers and employees, this litigation is broad and diverse. Mbdh of our litigation involves entitlente
programs. This litir3ation has potentially massive impacts on the Federal Treasury. Judicial decisions, such as the reret Social Security
Act decisions, can entitle plaintiffs to Federal befits costing millions - if not billions - of dollars over the life of the program.

Other litigation is crucial to the support of onjr Govrermet policies and initiatives. The Branch, steeped in litigation challenging
agency drug testing ptgr , has a central role in prmoting a drug-free Federal %orcplace; and it defends challenges to policies

m nxTing the DecmrT[al Oman. On the affirmative side, Federal Progrm attorneys uiforo regulations PrOMilgated by a range of
Goerrmit agencies involving imprtant satters such as madicae payments, national security and educational loans.

'Th Branch also plays a critical two-fold role in the Government's efforts to solve the Savings and Loan crisis and restore confidence in the
nation's financial institutions. tnder the provisions of the Financial Institutions Reform, Reovery, and Enformt Act (? ), the
Branch defends challenes to incxease capital standard retpire asna and other provisions aimed at tightening oontrol of Federally inred
institutions. This litigation is vital to the Administration's goal of prrkecting the public against additional losses due to unsound
banking and lending practice. In addition, in cases wter the evidence rendrc, criminal prosecution unsuitable, the Branch seeks rerxrry
of civil penalties for violations of the criminal acts set forth in nws%.
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wrkoad and Accomplishments: Workload of the Federal Programs Branch is presented in the following tables:

A9tivity/Statistic I I 1 I 1992
I 1989 I 1990 1 1991 I I I

Defend Federal Civil Programs IActual I Ejsiate I EstiMate I Change I Base I Recuest Level I
I J Change I Cum.

1. Personally Handled Cases I
a. Pending Beginning of Year 841 1 847 583 116 699 ... 699
b. Received During Year 256 j 276 384 14 398 .. , 398
c. Terminated During Year 250 I 540 268 30 298 ... 298
d. Pending End of Year 847 583 699 100 799 ... 799

2. Received and Referred to U.S. ]
Attorneys 2,361 1 2,246 2,217 -30 2,187 ... 2,187

Enforce Federal Civil P-oorass I

1. Personally Handled Cases
a. Pending Beginning of Year 90 114 140 47 187 . 187
b. Initiated During Year 64 76 114 -22 92 "7 99
C. Terminated During Year 40 50 67 6 73 2 75
d. Pending End of Year 114 140 187 19 206 5 211

2. Authorized for Litigation by
U.S. Attorneys 185 227 238 12 250 ... 250

Appellate Cases and Memoranda ]

a. Pending Beginning of Year 25 24 31 8 I 39 ... 39
b. Received or Initiated 19 39 39 ... I 39 ... 39
c. Terminated During Year 20 32 31 3 I 34 ... 34
d. Pending End of Year 24 31 39 5 I 44 ... 44

O
C)
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Decision Unit Workload

Orginiz-ation: Cvjil pivsion Decision Unit 2 CIV 17 Federal

bf iy a U Stk._._ I I I 1 1__99___ I
1989 I 1990 I 1991 I I 1

Re-lts in Perscrm1llv irdri I J9&t~1 If Acual IEt imat be a M se I IRQues LemeI I
IIII I I I

a. R-rcent. Favorable Outoomes 92 92 921 I 92 I 921
b. Niter Fa*,rable Outomes 285 572 336 I 37 I 373 I 1 I 374 I

_ _ __ L r L l I -I

IIII I I I I
Direct Dollars at Issue (Millions) $666 $830 ,904 I $78 I $982 I $7 i $989 I

__ __ __I I~ 1A__ I

Savings and Loan LitiaStio. A key oampxrvat of the Financial Institutions Reform, oomery and EifOroen* Act of 1989 (FIRREA) newly
athorizes the Attorney General to bring civil actions for penalties of Lip to $1 million or the amount of pecdnry gain for ocnduct also
subject to criminal liability. The Federal Program Branch is responsible for these new civil enforceet actions and for defending banking
legislation and regulations agairent onstitutical or legal challeaes. In a series of now over 25 cases, the Branch has defended the
FIMR h-randated ertxaed capital requirements for thrifts, and joined the Office of hrift Supervision in several cases defending the
iu'plementation of FIRRfA by its former Director, M. Danny Wall, and former Acting Director, Salvatore Martoche. 7he Branch can e3qxect an
increasing number of challenges to the implementation of MMEA.

Dr TestIM Lititi . The Federal Progrru Branch represents the Federal gwen Te and its officers in cases of rational importance
involving significa.t oonstitutional and statutory ctallerqes. For exzeqple, in sort of the Naticn's efforts to combat illegal drug uee,
the Bcranh is defending over 50 case challenging, an Fourth Amexbwant and other constitutional and statutory grounds, civilian drug testing
programs for Federal employee holding enitive positions and private employee holding sensitive positions in the transportation industry.

among the agencies tre drug testing PLOgL have been dhalll end in ooirt are the Department of Defense, the Dprtment of Justice, the
Executive Office of the President, the Department of Transportation, the OQwsto Service and the Secret Service. In addition, the
Transportation Departmnt's program requiring private employers in the transportation indutry to screen their eafety-sensitive employees for
drug use has been subjected to challerges from a! sectors of the traiqxortatcon indutry. The Branch has recently adhieved etistantial
victories in upholding drug testing regulaticre governing employees of urban rss transit systAes aid merchant mariners.
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_ tion ofQ L3r. fl Branch has been active in a ruwber of suits involving separation of powers principles. In People of the State of
Illinois v . eey and tigl Federation of Federal Elyee v. e[ artn of pefeift it successfully defended in district court
challenges to the constituticnality of the Base Closure and Realignent Act on separation of powers and unlawful delegation grauds. In
PI.M Y,- rakt_ it successfully defended in district court a suit brought by far cgrem seeking to enjoin President Bash's arrangeet
not to obligate Ontra aid fteib without the agreement of four cx sittee chairmen, claiming it amounts to an urccrititutiorel legislative
veto.

1990 As with the 1980 0enus, numerous suits are expected challenging various aspcts of the 1990 population count by the Cas
Bureau. Among the areas of dispute are questions of statistical adjusts for uixteraounts in certain areas, of military permxveI and
others stationed overseas and of inclusion of trcbcrnmte aliens in the United States. 7hese isus are very significant because of their
potential effect on the apportormen of Congressional seats. 7he Branch has already scefully defended Ride v. Verity involving the
"illegal alien" issue. As a result of an interim settlement reached in City of Nw York v. DWargf Oot f , the is" of whether to
adjust statistically will be rexamined after the Cersus is taken. However, a second adjustment lawsuit is already being litigated in
Illinois and other suits are likely. Challenges to other aspects of the Cmsus are also expected as the census c inus through 1990.

ALS Aommlisments. In the precedent-setting Census challenge by the CiLy of New York, City of New York v. D o1Jmm& of , AIS was
erplyed to rapidly gain otrol over a large and complex docue nt collection headed for trial in less than three months. Information from
over 45,C00 pages of discovery front the oenma Rureau and 10,000 pages of testimony were oaputerized in a highly oompresed 10 week
tineframe, allowing the attorneys to fully review and utilize the doxments in predaraticn for trial and selection of exhibits. Settlefrt
favorable to the Ga erit was reat±hed on the first d-y of trial.

0
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Decs ion unit I v ee _e_m vnent
(Dollars in thousands)

Organization: Civil Divi iQ Decision Unit: 2 ¢IV 17 Fedl g

BUDGET AUrHORITY
OUTLAYS

Appropriated Positions

FTE Workyears:
Full-Time Permanent
Other

Subtotal
Overtime/Holiday

Subtotal
Peimbursable Workyears

Other
Total

1 1989 I 1990 1 1991 I
I -- A _tPA__A 1992 - ____

IIII I RMtLevel I
I hneI c,. - I _

$11,873 $12,462 $18,130 3 3,366 $21,496 $426 $21,922
11,716 I11,839 16,935 4,010 20,945 370 21,315

151 151 219 219 29

117 111I 163 36 199 3 202

123 I 117 169 36 205 I 3 208

125 119 171 36 207 3 210

L 1250 1 171. 1 J n 2 intao 1- -1

adiltional $426,000 for human capital reeo.uxxe. (See Minagemmt, arnd )Ainistrationi setion for

0



kb1dy le of 0out Inut
dollarss in thoandrx)

Positions by Type
Attorney
Parraisa
Secretary

Subtotal

1991 Fay Raise
Acuidistrat ively Determined

pay system
Training
Travel
Awardts

Litigative Eqxaws
Lqjipaery/Supplies

Subtotal

Totai

Deocrption of O0 t pLdJ¢

van Q ita Initiative

Decision unit: ICIv 17 LF lProd

3 $189

... ... 194
. . 12
. . 4

... ... 27

3 426

-3 426

- his increase prtmides $189,000 to ower "absorbed" pay increase, $194,000 to achiev mole
CON Itive salaries for attorney, $12,000 for eqwxded trairdi; opportunities, $4,000 to
allow for increased wmeitoring thtogh pairing junior and senior attorneys an cages
requiring travel and $27,000 for inzresed eaployse Lrwnive awar-d.

0
0-

Orq-zation: Civil Division



Mal pDIsIWJUMTF7I(hTION MR PDGP AN

SLitiatgn - 2 ClV 18

x- :_ra-Wre Coil: To prot wt the interests of consumrs from defective or harmful proJucts ard fro unfair and doeptive trade practices.

[ aor__ iv3:

To provide effective enfooxrvent of Federal o-rmer prvtectiun stAtutes through institution of affirmative civil litigation.

To consider the prroecitorial merit of criminal matters under consumer protecton statutes and initiate or assist in the conduct of
a~ppiriate criminal proxixdirgs.

To represent the Unitrd States in defensive litigation *wi initiatives and programs of the principal ornesr proection agencies are

To caLznter druj tiafficking by investigating black-market operations and securing steroids prosecutios.

ejrj m_ rJitJ (L: The Office of nsumner litigation is res~xwsible for litigation under F statutes that protect public health -
ari safety and rErjulate unfair and deceptive trade pactioes in interstate c r. The Office defes the progrin, policies and ddeisions
of the Gavezyunut in cAxner-related areas and enforces those policies by both civil and criminal anctios in order to aBVrt health risks
to the pibic aid deter economic fraud.

The Office initiates affiretive litigation to ensure that twaafe and acllterat food and dru do not reach the marketplace, protects the
integrity of the du, apWrova1 pross and enforces Federal policies in the reg9lation of foos. neferTals from the rood aid Dru
htministration (F%), %thich necessitate the initiation of criminal pro cution, co~rtituto a major ai growin focus of the Office's wok.
Onoe mostly relatively simple misdemeanr cases, "A referrals now are largely felony prosecutions for diverse illegal activity.

other litigation the Branch initiates covers hazardous aid unsafe oramr prodcts, unfair debt collection and omxnwr crediLt practices,
franrrhisLng ani door-tv- or and mail order sales. he Offfice also seeks the enforcement of administratiP orders relating to price fixing
and divestiturm, unfair and deceptive adverftising practices, and cigarette and aut ile labeling. to Brnc defend the Gvere in
diallenges to Federal policies and initiatives aimed at protecting the 1xblic in its purdcmses of foods, drugs, devices and orimmer
proLduKts.
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Wokioad ad Accooplishments: Workload of the Office of Consumer Litigation is presented in the following table:

Activity/Statistic I 1 I___
1 1989 I 1990 1 1991 I I I

Enforce FederAlSviL Programs I Actual I Estimate I Estimate I Change I Base I Reguest Level i
JChange I Cum-

1. Personeilly Handled Cases
a. Pending Beginning of Year 299 367 511 93 604 604
b. Inil:iated During Year 228 268 279 -141 138 148 286
c. Terminated During Year 160 124 186 -10 176 24 200
d. Pending End of Year 367 511 604 -38 566 124 690

2. Authorized for Litigation by
U.S. Attorneys 198 198 238 18 256 255

Appelate Cases and Memoranda

a. Pending Beginning of Year 14 5 8 .. 18 ... 18
b. Initiated Dring Year 15 23 15 ... 15 ... 15
c. Terminated During Year 24 10 15 ... 15 ... 15
d. Pending End of Year 5 18 s18 .. 18 ... 18

Results in Personally Handled I
C s TerminatedII

1. Dollars (Millions) I
a. Fines and Penalties Imposed $5.0 $4.7 $5.0 -$0.4 $4.6 I $0.4 $5.0
b. Amount Collected 4.9 2.2 2.4 -0.2 2.2 I 0.2 2.4

2. Outcomes I
a. Percent Favorable Outcomes 92 92 92 92 ... 92
b. Number Favorable Outcomes 169 123 185 -9 176 I 22 198

0D
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Foc nd Dnxq Administratig3JI)Lit±gtion. ble Office of Qxuaier Litigation continued to lead a nationwide c do on the black-
market in illegal steroid drugs. In 1990, 38 individuals have beo sentence for steroid trafficking. The Office has also undertaken major
investigations relating to the smugling and illegal distribution of unapproved bulk animal drugs for use in food-proc ing animals, whidh
have resulted in the convictir of 5 ocxpanies and 31 individuals. Significant asentenoes were imposed an two Baltimore generic drug
manufacturing firms and their owners. Each pleaded guilty to two felonies in onnection with the marketing of approved and unabeled
ingredients in oral penicillin and the falsificatiin of critical manufacturing and testing records on injectable antibiotics.

federal Trade omuiseian (lMr Litigaticn. fle office pursued litigation against a major telemarketing ftu charged with a nationwide
pattern and practice of deceptive magazine miuecription sales via telephone, involving hundreds of thousand of consumers. In one
Penmsylvania case, civil penalties of $90,000 and injunctive relief were cbtalned for violation of the Squal Credit Cpportunity A t by a
deartent store whidh unfairly evaluated the creditworthiness of married wmen. In a series of cases, 17 finance cxmjenies re enjoined
frxu discriminating against elderly and divorced perscs applying for short-term high-interest loams and paid $95,000 in civil penalties.
Also on behalf of the FTC, the Office obtained civil penalties and injunctive relief in cases enforcing the agency's Used Car, Runeral
Practices, Home Insulation and Mail Order Rules.

Oozer P32= Safety OQmi onic (O'SC} Litigatio. The Office coraucted litigation against two manufacturers of playgrcad equiiasnt for
failure to report defects causing serious injuries to a large number of children. Both firms entered into conent decree ad paid civil
penalties totalling $140,000. 7he Office also successfully capleted a nucter of injunctive actions against importers of hazardousfirwewrks, seeking testing of the fireworks to assure compliance with the Federal lazaxtks. Sustacs Act.

ellate c . he office continue to amct an active appellate practice in 1990. The Eighth Circuit Oaurt of App&tls, in U
Lrry HiiNd. et al., affirmed the cavictiore of two chief exeaoives and a corporation for the mrufacture and distriixcIon of E-Ferol, a
drug linked to 38 presieture infant deaths. 'he 13-oceat felony convictior upeld on appeal wre the first in the 51-year history of the
Food, Drug and Cosmetic Act for the marketing of an illegal "rw drug." The Thirt Circuit Court of Appeals reversed a district court's
denial of an injunction whlch had been sought by FM to prevent the illegal distribution of bilk animal drugs to veterinariar withat
approved new animal drug applications. The Third Circuit also affirmed a district court holding that the new animal drug provision of the
Food, Drug and Coametic Act are applicble to veterinarian and that the defendant veterinarian misbranded animal drugs %hen he sold then
thrcgh th. mail without labeling as to adequatee directions for use."
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Decision i t PanIn Level lbiirtf ntj
(Dollars in thousands)

Organization: Civilpjvisi. Deciion UnLit: 2 V 18 CraQm r LitlmiJL

I1969 I1990 1991 i

Po~bui nII I I ct l it ate I 1992. I__'__: iI -__ .I Basqe Lmeel I Re,:]est Level I

I I I I , . I
AIMU-r AufIn 8n- $2,383 $2,928 $3,267 $215 $3,482 $90 $3,572OIIAYS 2,358 2,782 3,101 345 3,446 80 3,526

AruriateJ Pooitions 35 35 .. 35 •.. 35

Full-Time. prmvxrit 26 29 36 • . 36 1 37Other -1 21 2 -A A1 I 2Sa€-oti 1 28 31 38 , •l 38 1i 39Overt imeiiolI idy -" J-A I .S..atft-a 1 28 31 38 ..•I 38 1 39Re irbui J~s1e Workyeaz-
Other

-1 _ J 28 321 38 1 ... i 38 1 1 1 ... 9~

pItrnc,vIrvr.3: The Branch requires an aditional $90,000 for humn capital rwamuo. (See Mana.gert and Administ-atiPn action forjustification.)
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ShdkAle of Opt Irputs(Dollars in thlousandIs)

0zryaruizaticx,: CivilQ±Divii Decision Unit: 2 civ 18 consumer tAtitt

Imnmme Level

Positions by Type riz Ex

Attorney ... ... ...
Paralegal ... ... ...

Subttal.

1991 Pery Raise
Admidstzratively Determrmed

Training
Trawel
Awards

Equ irmento(Suppl ie
Subtotal

I tttal

... 1 $26

... ... 54
4
2

1 90

1 90

- oThiz 1Icr provide $26,000 to ooer "aboorbwd py Irax 0, $54,000 to achieve More
oxpetitiw salaries for attorneys, $4,000 for wqwnsd Izaininx op trt ities, $2,000 to
allow for inme-eed "itorngO through pairing junior ad snior attorneys an Cas
recurirqg travel and $4,000 for nrxremsel mqloyem IrKwkie ards.
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CMLLYSM15JUST FCAIONFO AND H MRj

Lm-igration Litiaition - 2 CIV 9

Log : GQ To successfully defend diallerqes to Federal civil imnigrtion programs, policies aid initiatives and to conduct civil
litigation under the immigration and naturalization laws.

Pj or C'ect ives:

To prevail in all civil immigration litigation arising under the Immigration and Nationality Act and ?elated laws, including appellate
litigation challenqing trial court or administrative decisions in favor of tin United States.

To prcrnte and uphold enforce t activities involving the apprehe ion, detention and expulsion of aliens who lack lawful authority to
rvnmain in the United States.

To reprxient the United States in civil litigation brrjht against officers of the immigration and Naturalization Service aid other
imrigration-interested agencies in their official capacities.

To enforce employer sanctions provisions of the Immigration Ieform and Oontrol Act of 1986 (IfCA).

rAMse pt" m: By determining who will be authorized to work In the United Stats, who will be reunited with their families, who
will be granted political asylum and tio will be deported, the Inmigration and Naturalization Service (MW) afferts millions of lives. INS
detru/ruurtions affect the Nation's labor pool, its conduc of foreign policy and its ability to secure its borders. The work of the Office .
of Immigration Litigation (OIL) is critical to easurirg EN rulings are upheld.

"Traditircnal" areas of litigation include individual challenges to enforocnwnt actions, class action attacks on statutes and program and
suits directed against Govarynt officials responsible for regulating our Nation's borders. OIL is responsible for district and circuit
court dallenges to the aiprtwlon, detention and deportation of aliens, the Lssuance of visas and passports and the Cuvenuert 's response
to applications for naturalization, political asylum and other immigration tanefits.

Dwztzsvt of IIMA, heightened efforts to combat terrorism, lirreased preesire ty Oantral American migrants and the rzmption of the
repatriation ajremt bet the United States and cuba have eiqrnded the Office's rescsibilities dreetically. As a reslt, bete
1989 and 1992, our attorneys will face a 48 percent increase in their litigation caseload. 7ie Office is defending major class actions
ctailenging the legalization provisions of lW-A and tle proceures adopted by the IW to implemet it. As aliens are denied legalization,
the Office is now receiving a growing nuter of individual challeres to legalization determinations.
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_Wbor k AcxryAli, m : workload of the Office of Immigration Litigation is presented in

Activity/Statistic

Trial Case
1. Personally Handled Cases

a. Pending Beginning of Year
b. Received During Year
c. Terminated During Year
d. Pending End of Year

2. Received and Referred to U.S.

1989 I
A ctual I

373
177
168
382

1990 I
Estimate' I

382
369
245
506

1991 I
Estimate I

506
245
210
541

1992
I

Cha nge L

35
9

18
26

I
Base I- Reauest Level

IChange I CuM,

541 ... 541
254 [ ... 254
228 I .. 228
567 I . 567

II
I

Attorneys 370 370 357 29 386 I 386
I I I

Appllate Casqs and MemorandaI
1. Personally Handled I

a. Pending Beginning of Year 242 l 297 424 96 520 ... 520
b. Received During Year 416 410 465 44 509 a... 59
c. Terminated During Year 361 I 283 369 55 424 ... 424
d. Pending End of Year 297 I 424 520 85 605 ... 605

2. Received and Referred to U.S. !
Attorneys 78 60 42 3 45 ... 45

Activitv/Statistil I I I L 1992
I 1989 I 1990 I 1991 I I

Results in Personally Handled I Actual I Es J&t e I Estimate I Change I Base I Reguest Level i
Cases Terminated I I I I I I Change I Cum. I

S I I I I I I

a. Percent Favorable Outcomes I 91 93 I 93 I ... I 93 1 ... I 93 I
b. Number Favorable Outcomes I 492 I 491 I 538 I 68 I 606 I ... I 606 I

_ _ _I 1I I _ l

C2
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AMItqm. ngrntuA and Haitian RefuxM Center v. ratary. These and other class actions broadly dallenge the proeuraes adopted by the
Attorney General to implement the general legalization and seial agricultural worker provisions of IliA. Plaintiffs seek to expand the
classes of potential amnesty and agriailtural wker beneficiaries, to exted the statutory application deadlines and to limit the ability of
the IM to regulate the entry and employment of aliens who might apply for LF rA benefits. To date, the Office has been largely su essful in
limiting judicial intervention in the amnesty and agriailtura.1 prayrs.

Perlera-Esa v. , Uanzor-Alvarado v. I and Matter of M.A. As political turmoil and socioeconanc aisfortune in C _rral America and
elsewhere bring to the United States many thousands of aliens who cannot otherwise quality a lawful immLigrants, asylum and withtoldirg of
deportation cases continue to be a svtstantial and expanding area of litigation. At issue are the alien applicant's obligation to establish
a well-fourdd fear of perseotion and the preservation of the primary authority of the Attorney General, in crnsultation with the Secretery
of State, to adjudicate individual asylum claim.

Adm-. Baker, AmeicanArab Anti-D ation onitten v. and poach The Of fice is involved in a variety of
ourt actions contesting efforts by the Attoniey General and Secretary of State to remove elien terrorists from the United States and to
prevent suh aliens from crossing our borders in pursuit of their violent objectives. The plaijtiffs in these s typically raise
constitutional challenge to both the statutory provisions prohibiting the admission of aliens inimical to national security and to the
judgment that particular aliens pose such a throat. he Office has secured rulings sstaining the underlying statute and preuervin
Executive authority to exclude or expel alien terrorists.

Manufacturin go. v. y, , ake's A)wmi Service Inc. v. INS and In _1 Employer sanctions are central to immigration
reform. Althoug mc-t enforcement efforts are resolved at the adrini.trative level, a growing nmzer of employer sanction cases are being
bimught to court. Tte first sxc cases ave now been decided by the csuwts of appeals. The Ninth Circuit has qhIeld both the validity of
D1k's regulation of employment actions and the DS' enforuvnt efforts against several individual employers; the Fifth Circuit has rejected
a challenge to the suboenas necessary to agency enforcement. 0

00
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Decision Unit Funding Level Reuirements
(Dollars in thousands)

Organization: Civil Division Decision Unit: 2 CIV 19 Immigration Liticiation

1989 1 1990 1 1991 1
Actual I Actual I Estimate 1 1992

Base Level I Be- es Lvel
resource Reauirements Change I Cum. I Change I Cum..

BUDGET AUTHORITY $4,031 $4,233 $4,718 $277 $4,995 $111 $5,106
OU'LLAYS 4,045 4,021 4,479 471 4,950 96 5,046

Appropriated Positions 40 40 40 ... 40 ..

FTE Workyears:
Full-Time Permanent 41 41 47 .. 47 1 48

Other I 4 4 ,iI
Subtotal 41 41 47 ... 147 - 48

Overtime/Holiday -1 --1 -AL _ _1 -- -1,
Subtotal 42 42 48 ... 48 1 49

Reimbursable Workyears
Other

Total 1 42 1 42 1 48 1 , 48 1 1 1 49

Pro.n : The Branch requires an additional $111,000 for human capital resources. (See Managnt and kuitnistratin section for
Justification.)

¢0
C',
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Schedule of ot Irazta
(Dollars in thosads)

Organization: Civil Divislo

Positions by 7ype
Attorney
Paralegal
SCetaqYSubtotal

1991 Pay Raise
Administratively [eteruwis2d

Pay SysAt

Awards
Lltiwiatlve E rs
Equip4mnt/Sup1 les

Tol tal

TOWO

Descrioticn of 0cat lrt

... 1 $34

... ... 64
* 4* .. 1

1. - 111

- T increase provide $34,000 to oover "absorbed" pay inicre, $64,000 to achieve more
orupetitive salaries for attorneys, $4,000 for expandd training opportunities, $1,000 to
allow for increased 'mentorikr" thrucsl pairing junior and senior attorneys on cases
requiring travel and $8,000 for increased v'qlomee ircntive awards.

0-3H
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CIVIL DIVISION

HManaain and &kLknitration - 6 CiV 3Q

iraD _a: Direct the axu ad SUpwrvisin of all litigation and other mtterm delegated by the Attorrory GaXal to the Civil
Division in a fair, cornsitent, eonnicl and OuKe.$Xl Msnner.

r ior OMlectives:

lb provide executive leadership while m~t1n1 esployee participation in salient MW 9 it srm.

7b inet in haman capital to attract and retain the caliber of staff nede to mstain the outstanding reord of Prnxess in our
litigation.

To acquire technology iich improves attorney productivity and promote& ocam ticaion throughout the Departmn.
0

fsPranre DeicrU i:

Civil litiyation is a dyramic enarevor Igit with owta* chwge. As the 0o erem ,t's esseitially ooimmmal activities - buying, selling,
cxstuting, shipping, eployinq and so forth - have mushnrmamd, the incidence of civil litigation has escalated acordlrqly. In aiLticn
to witneiniq a steady rise in the nmer of oes, the Division has einoed groth in the variety of its suits as a remslt of
multitudnous factors mch as rew Lmm aind policies, chanqlnq eormic conditions and unforsen international e tve. The advent of r
tacinologies oqpled with iazqarntuan doark collectin has eqwilI exponentially the complaxity of cases the Division handles.

*s growth in and o empladty of the Division's a - olbined with an enomcm jump in dollar saas - has dhalenamd the
Division'e esr tm to &.itcipate and adjust to the tq -avy legal envwrmt in Order to provide tcp-nd lgal services to the
Division'i client agencies. The following iovations heve amplified the ability of Divisiorn attotn to prevail in the :urtroom:

Privatization. he Division has aggressively oontracted out all om cial ftcticns. twcugh privatization, the Division has re~zmd
the number of positions allocated to functions much as mail distribution, eww services and upply ro operations and reallocated
thes to attorney, para.isal and mnaemnt professional positions.

Offti e witotion . AM is an entered, autoated, legal aid anagment system serving over 2,400 Daptwmt eloyees.
p iding instant access to wrd ; re1ing, electronic roil, automted legal data bases and brief banks, electric spreaddvets,
database m ig * and Other internal a axtsnwl dat es, NMU enables employees to better organize and manage their work efforts
resulting in greater efficiery and effectiveness.

Autteas mnaement. The Civil Division is able to track cases fro reoeipt to Judgmet enforoment through CASES, its automated
cse mansesu t system. CASES ia the primary memo for tracirq cas histories and evaluating treryv and reurce use.
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Autnated Litigation Supprt (AIS). AIS employs currui micrographis and comuter technology, oaupled with .competitively prooAred
contracts, to aid effective litigation mxvtemenit. Ch&-er, faster and more reliable than manual systems, ALS is oftan the only viable
alternative for a case Involving massive volu of information. One of the largest AIS projects involves mnnaging a Deqartmnt-wide
automted Savings and loan case tracking and clearingoun e system. It provides the key olmet of coordination to this iort t ra
of litigation. Resxnible for classifying voluminom mounts of widely dispersed information, gesratrg sasar t reports for
(orwessional presentation and organizing complex case files, ALB plays an indiseable role in the Govrroent's effort to resolve the
Savings and Loan crisis

The institutionalization of these irvrations has not halted the Division's active pursuit of new tachologies to augment managerial and
litigative excellence. Through its participation in the Departnmnt's new telelKe system, its plans to join the NZE family and its
upcucing roWoetitions of major automation ootracts such as AB, records ma nt and data entry, the Division continiam to demnstrate
its commitment to an efficient and effective organization.

Eager to join the growing nutter of organization who arm pitting Total Quality Mangmwt precets into practice, the Divisimn has alrdy
begun to move in the d election of participatory sanagemm*. A Divlsion task foroe ascertained the atatm of trainir oprtunities in the
Division, identified shortcomings and reociummened increases in attorney and secretary training, inoentivoe awez anid mentoring. Brw bag
lunchbes in hidch employees frm all levels of the Division have an opportunity to e s their concerns to senior e&-agers are held
regularly. Pilot projects in preventive layering have been launched. The Divialon is also ewqlorinq otions for =ore creative u of
existing marpower by e~cpaling the use of work details between litiative branches. In addition to improving employee morale by btoecwmii
the professional experience of irdividal attorney, intra-oiviaioai details provide managrs with a low-ost option for responding to
taorary wrdrload surges.

Sustained cxmitmeit to excellerm in management and vigilant attention to holding down costs is cruciaJ to the Divilion's ability to cope-
with the projected 15 percent rise in pending cases in a time of fiscal austerity. The following dart details the Division's growing
worklcd:
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Workload and AccomplishmentQ: The workload and accomplishments of the Management and Administration program are
the sum of the workload and accomplishments of its branches and offices:

Activity/Statistic I I I 1992
I 1989 1990 I 1991 1 I I
I Atual I Estimate I Estimate i Chanue I Base I Reauest Level I

Defensive Cases I Change I Cum,.

1. Personally Handled Cases
a. Pending Beginning of Year 15,006 13,101 12,925 627 13,552 ... 13,552
b. Received During Year 2,949 3,307 4,248 1,142 5,390 5,390
c. Terminated During Year 4,854 3,483 3,621 -50 3,571 945 4,516
d. Pending End of Year 13,101 12,925 - 13,552 1,819 15,371 -945 14,426
e. Dollars at Issue (Millions) $86,247 $95,042 $107,283 $11,977 $119,260 ... $119,260

2. Received and Referred to U.S.
Attorneys 10,763 10,178 9,265 -719 8,546 ... 8,546

Affirmative Cases

1. Personally Handled Cases
a. Pending Beginning of Year 1,878 2,026 2,311 277 2,588 2,588
b. Initiated During Year 1,078 1,178 1,243 -301 942 320 1,262
c. Terminated During Year 930 893 966 -17 949 65 1,014
d. Pending End of Year 2,026 2,311 2,588 -7 2,581 255 2,836
e. Dollars at Issue (Millions) $16,659 $18,512 $22,215 $3,436 $25,651 $257 $25,908

2. Authorized for Litigation by
U.S. Attorneys 2,061 1,995 1,681 -313 1,368 ... 1,368

.. . .II JI

0
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Activity/Statistic

Wptllate Cases and Memoranda

1. Handled by Appellate Staff
a. Pending Beginning of Year
b. Received or Initiated
c. Terminated During Year
d. Pending End of Year

2. Handled in Branches
a. Pending Beginning of Year
b. Received or Initiated
c. Terminated During Year
d. Pending End of Year

3. Dollars at Issue (Millions)

4. Handled by U.S. Attorneys or
Client Agencies

1. Personally Handled
a. Pending Beginning of Year
b. Received or Initiated
c. Terminated During Year
d. Pending End of Year
e. Dollars at Issue (Millions)

2. Handled by U.S. Attorneys or
iiI , knanniaft

1992
1989 !

Actual I

1,028
1,817
1,723
1,122

1,522
1,234
1,649
1,10

$18,584

1,334

19,434
7,078
9,156

17,356
$121,490

14.158

These carts provide auiuary data n ca personally hardled by the Civil Division. The data is derived from CASES, the Division's
autamted case tracking and timekeeping system. Projections are based an historical data.

1990 I
Estimate I

1,122
2,030
2,006
1,146

1,107
1,341
1,138 I
1,310 P

$21,819

1, 355

17,356
7,856 1
7,520 I

17,692 F
$135,373 F

13,518 1

D-4 2

1991 I
Estimate I

1,146
2,226
2,097
1,275

1,310
1,605 1
1,457
1, 458

$22. 3 15

1,451

17,692
9,322
8,141

18r873
$152,433

12.397 1

Charge

129
31
49

111

148
172
147
173

S1,512

141

1,18
1,04

12
2,09

$16,94

-89

I base I Reouest Level
IChange I Cum,

1,275 1,275
2257 140 2,397
2,146 105 2,251
1,386 35 1,421

1,458 ... 1,458
1,777 ... 1,777
1,604 ... 1,604
1,631 I .. 1,631

1 $24,467 $143 $24,610

1,592 ... 1,592

1 18,873 18,873
4 10,366 460 10,826
9 8,270 1,115 9,385
6 20,969 -655 20,314
5 $169,378 $400 $169,778

I Ii1.506 I .. 1 11.506

0>
0A.
09.



Wq |1Tjisht: rakwa le c was achieved in 1990 - particularly with respect to efforts to protect the public fisc. The Division
prevailed in the vast majority of defensive cases, savuq the Treasury literally billions of dollars. 1n addition, awards and settleawnts
were secured in a wide range of affirmative litigations including banv~ai4", loan defaults, bribery and kickbacks, pollution cleanup and
procurent, ous+atms and loan fraud. Kighlights of the 1990 litigative reord reveal that total collections far exceeded adverse claim
avarded, generating a miAta*i.l net yield to the U.S. Treaauiy.

- Affirmative . VT Division mecure an astounding $281 million for the GCoerTnt in oourt-ipoeed awirds and negotiated
eettlemts. This is mo than a six-fold ireae over the comparable figure for 1986.

- 0011ectin. Although mny auerds and settleurts require long-term servicing, the Division collected in cash for the Trea&SLrY or its
client agencies a ruxxd total of $223 millim.

- Derenm M] tarv Claim. In cmr defene by the Divisima, claimants sougt a payout by the Gce s of wore than $5
billion. Over 98 percent of the claii 'aere defeated, and Government losses wre held to $90 million.

- Ittum on TLVrav InveteM. Given a 1990 operating budget of $93 million, the Division's a plisents tai-sclaba into a
significant return over ijestrtyTt to the Nation's taxpayers. For every dollar agpropriated to the Division in 1990, More than twice
that was collected in cah, three dollars were secured in judigmt and settlemets and 57 dollars in claim against the GoverrWnt were
defeated.
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Organization: Civil Division

Resource Reoruirements

BUDGET AUTHORITY
OUTLAYS

Appropriated Positions

FTE Workyears:
Full-Time Permanent
Other

Subtotal
Overtime/Hol iday

Subtotal
Reimbursable Workyears

Other
Total

Decision Unit Funding Level Rauir
(Dollars in thousands)

Decision Unit: 6 CIV .0 Manazement and Administration

I 1989 1IActual I

$6,284
6,296

101

97

100

101

1990 I
Actual I

$6,592
6,262

104

0

9393

94

1991
Estimate

$13,218
12,084

107

111
I

114
_ 1
115

115

I I

Base Level I ReQuest Level
L 11ne_J. Cut. I Change I Cu.,

$821 $14,039 $148 $14,187
$1,716 13,800 129 13,929

... 107 ... 107

1I 112 2 114

1 I 115 2 117
1 I 116 2 I 118

I 1 i 116 1 2 1 118I

m[ Oita um: n capital in far and away the most critical sset of the Civil Division. SustairwS momi in tJA curtrocm Would be a
futile aim without a pool of e~qexrienced, high rAliber staff. Yet the Division has been required repeatedly to absorb salary increases and
sustain the resultant decline in o-brd strenth. Funding for awardr and trairdng is irdquata - a me" .4 pe rant of the 1990
aiJt~ priation. It is no wonder thet the strength of the Civil Division has al eradcad by the wxkm of cm I* litimtors and by the
chronic difficulty in attracting exqwriersd, competant attorney. IThe drain in humn capital costs the Division an estimated $5.3 million
each year. We -mat begin to reverse this tr. or be prepare to face the csequecs of a measurable deterioration in the quality of cur
legal represantation. Implemntation of a thre&praiged appoachi to tackling thia problem will requiur an increa of $2,228,000.

if--
E.-4 4

I.."
0



1991 $Y Raise AborzicSO M.1. A fndamiertal ompet of the retention of human capital is the ability to cover salary costs.
APdekate funding is essential to the Division's ability to utilize its authorized workyear. Iackin tin funding, the Division will sustain
a caxsiderable erosion of on-board staff, coming the Division about 15 woryears in 1992. We will Nrve mo choice but to direct fewr
resources to affirmative litigation. As the workload tables reveal, the impact an the Treasury of this drop in csemload will be drm tic.
Apoximately 450 fewer affirmative oases will be brow*t during 1992 with a potential logs to the Treauy of over $456 million in
recoveries. The c foregme will sian the spectnm of significant litigation, including high-stakes frauds actions, finial
Jristitutions recoveries, pertinent ewniruwtal protection suits and appeals of lowsir-curt defeats of key kAmnistration policies mud as
drug-testing. Iradiquate fundinq will have a disproprtionate effect on the workload of the Office of Consumer Litiration, crippling efforts
to prosecutt steroids traffickers.

Adinist-tiYelv terUndDW Pav yte f$SI.074. Q L. Att'.rneys in the Grmural Legal AtIvJ ties comonents are opwsvated under the General
Sdmdule (GS syst..), while Assistant U.S. Attorneys (ALSAs) are octperwated under the dlmnistratively Determirmd y System (AD system).
By relating pay to performance, the AD system provides mch greeter flexibility over attorney compensation than the GS system, but
importantly, in recent years, the AD system has raised attorney salaries to levels sure -rt -1itive with the private sector utile GS salaries
have bum held nearly flat. As a result, there has best an ever-videaing gulf bebAm copenAtion for AUSAs and other Departmt lawyers.
The disparity in pay within the Deprtxent of Justice is a omtributing factor to the unprixaaisted attrition facing the legal components
that was urlrscori1 in the May 1990 Repoxt of the Attorney General's Opensation Task Foabe:

-2

"The exoxs of experierKed trial attorneys poes a severe threat to the litigating divisions wtich, if allowed to continue, will
ultimately undermine the Department's ability to function effectively.0

In 19e9 the Civil Division sustaliw a 16 percent attrition rate-the worst -a al legal divisions. The mt direct way to mitigate this
"brain drain" is to allow salaries to aore closely app~rvidtA competitive levels. Funding for the AD System will enable gras ph.asin in
of sorely-nesdi oxetitive salaries.

Itm-bga 1now& es ($29.0001. Although the related isse of salary and p cion opportlstities are the st critical factors influencing
attorney attrition, nriamge factor influe significantly an attDry's decision to rmin with - or 1mw - the Division. As ea~-gs
incerilves sxuh as office size ointinue to shrink, it is emntial that we me the mset effective use of Feierally-san=tioned savnues to
crete inetive whid rewrd and promote excllence and which asist in attraction aid retainer a qualified %rkfor e.

Attorney training is an imxtant inoantive for improvlrq job satisfaction and imprcuving retntin rates. ntter-truined secretaries would
provide an important rvtentlon incentive as wall. A 1990 survey onuUcted by the Civil Division Trainin Task Fote confirmed the inad ay
of the current training pjor. Half of the respodents felt that the current trainirq opportunities in tim Division wre inmufficiet.
only 30 perom of the reict Honors Graluates strveyed by the Task Forot consider their introction to Dqxart* procedures, and
litigation skills sufficient. This fact is e" ially significant sincs the highmst rates of attrition arm found onq thse attorneys with
less than three years of Division service.
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To the extent that training directly increases the value of human capital, a training increase of $121,000 can begin to make a dent in the
annial human capital loss the Division sustains as its experienced attorneys leave for the more lucrative private sector. The funding will
be used to target training opportunities deaed to have the msmt widpWread effect on the performance of our managers and litigators:
suervisory training; Total Quality Managmt training; mentoring; u special Advocacy Institute clases for newly hired attorneys.

The current budget permits the Division to spend annually only $135 per employee for t-aininig. This minuale mount belies the value of the
Division's human resources. Moreover, it defies the very priorities President Bsh proclaimed eo poignantly in his State of the Union
Address:

"This A&ainistration is determined to enc - the creation of capital - capital of all kin.d . . If we ignore human capital we
lose the spirit of American irqnuity - the spirit that is the hallmark of the American wrker.w

Our ptxogr iv ~eW8 includes $175,000 far inceive awards. The Civil Division's award pror is intended to reogizoe those employes
wiose suasesinq excellence has contrib to the achievement of the Divisim's s cs. Funding exigencies have relegated this ptrcra to
a scant .3 percent of the Division's budget, accenuating the Division's nonompetlitive posture vis-a-vis the private sector. In the study
"A Manemnt Revie of Atto=ny re tdb t and Retention in the ardent's Lagal Divisions," the survey data indicated that,

N . . . the mixed feeling which attorneys hae regarding how their performance is, [or] is not, porsonally recoqrized and re ded, has
the t direct connction with why they my seek elcyment elsewhere. w

hnus, incentive a arm an integral part of the Division's aproach to retaining cur Wost qualified staff and avoidirq the debilitatln
effect of e eslve attrition.

Financial H Informatin Z (FM.S) E% oxmmt.: A proq. increase of $37,000 is necesary to support the DK s tie-t'
implentation of the kblnistration's "Marngnnt Priorities for the 1992 Budgetm as outlined in (M menim -90-05 dated July 16, 1990.
The funding is essential to the trading of financial managent eystms crisent with the Admlniatzation's lc?-standlng goals for 00
otmolidating, uprading and dernizing a single integrated financial manwageert ayarta within eah agecy.
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lXhllae of tDol lars in thuad)

Organization: 9jil Division

Positions by Type
Atto rney
Para legal
Secretary

Subtotal

1991 Pay Raise
Training
Travel
Awards
Litigative Expenses

Other Services
Subtotal

Total

pes~rition of Cost Invuts

Decision Uait: 6 CIV 30 m and Administration

increase level
Po. FT

... 2 $94
4

... ... 12... ... 12

,,. 2 148

.. 2 148

This increase provides $94,000 to irever absorbedd" pay irvreages, $4,000 for expanded
training cqportunities, $i,000 to allow for increased *"Cetoring through pairing junior
and senior anlysts on projects rY.3irinq travel and $12,000 for Ircrleaed employee
incentive awards.

FMIS L- This ire-ae provides $37,000 for lqradinl and modernlzir the finranial managemet
system as part of a Department-dide effort.
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Civil Djvisic*
salaries and gp

FEj~ial Analysi -PrgraI9JL~g
(Dllars in tbciisanis)

ItaI

GS/ 2 -15 ......................
cS/GM-14 ......................
CGS/l2-13 ......................
.S-12 .........................

GS-5 ..........................

Total positions and annual
rate ...........................

Lap e (- ........................
Prior year pay absorption .......
Akkniristiatively determined pay .

Total woiiyaars and perscnnel

TI

Tr

PI
ot
Su
FL

I I I
I _Lellat I Torts I
I P . Amount_ I Fos. A t I P

... ... 1 641..
... ... 3 162 .

I 7 322 ..
. 2 77

... ... 4 701..

. 17 695 I
... ... -8 -347 I

47. 47 ... 137
... 84 ... 213 .

c 1 atin ................... ... 131 9 $698 .
a-screl benefits ............... ... 50 ... 267 .
avel and tranprtation of
pers . . . ..... . .. 1 ... 48 .
an station of things ........ . . .. ... 7
nt, omiunications and utilities ... ... ... 187 .
intiv and reproduction ....... ... .. ... 8 .

ther service................... .. 3 ... 2,756 .
Vplies and materials ........... ... ... ... 11 .

uipm t ........................ ... ... ... 21 .

Total wozayears and, Aigations
1991 ......................... ... 185 j 9 4,003

__ _ _ _ _ _ l l

1 F I I Managment I
ymgrcial Fed, Progrwis! Ow~.wmr I IMieqriti I aid kmai. I Totali
. muznt I Por.. Amount I F . Anmount._l._J . A ngxmt/j-LP AJimn t I Ps. Azm .ntI

. ... ... ... ... ... ... .... ... ... 1 $64

.... .. .... . .. ..... ... ..... ... 3 162
.... ... ... ... .... ... 7 322

.... ... .... ... 2 77
.... . .. ..... ... ..... ... 4 70

.... ... ... . .... .. .. ... 17 695
. ........... I..... ... -8 -347

210 ... 144 I ... 20 ... 27 I ... 72 ... 657
287 ... 148 I... 40 ... 50 I .... ... ... 822

I I

$497 ... 292 ... 60 ... 77 . . 72 9 1,827
215 ... 118 ... 24 ... 29 . .. 34 ., . 737

. 9 .. 4 .. 2 ,. . I . . 66
I.. .. I...... .. I... ... ... .. I.... .. ... .. .. 71

. ... ... ... .. .. ... ... 187
. . . .. ... I...... .I. . ........ ... .. . I .. 8I

• 508 I .. . 12 I . • 4 I • • 4 • •. 41 • •.. 3,328
. ... .. ... ... .I. . .... .I. .... .... I ... 11.

........ ... .. . ... .... ... 21

Si II
1,229 I ... 426 I ... 90 l... 111 ... 148 9 6,192

- -I A
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Civil Divisicn

Detail of Perrenent Positions ts-gJ-
Fiscal Years 1990 - 1992

I 1 1992

I 1990 1 1991 Anticipated I I
prized I & -mr iati n 1 1222 Base I M SI:,

Attorr ys(905) .......................... 480 562 562 I 11
Paralojal SpecialLts (950) ...............I 49 62 62 2
Gen. Ackin. Clerical ard 1 355 397-- 397 I 4

Office Servioes (300-399) .............. I- -L

Total .................................. 884 1,021 1,021 I 17
___ _i

U.S. Field ...............................
Foreign Field ............................

TO W ..................................

844 981
39 39

RR I 1071

981 I 17
39 I
1 W

10 II I
j .02LIl

7
-

5"/3
64

401

1,038

I 99
I 998 I

p -
II

__ L 1.Q _...

1.-
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OyaIk of 1991
(Dollars in thiars

biPr~ _-__

Lmd, ab ml 1Rmcxn-u
and Irdim Notters:

F )dira Is ,tA tivity ...... ................... .....

L rnd kxpjisiti n .........................................
Dwirw a1 can ..... ...........................

Gwaral ' t tlan .......................................
Mhmg it & lairdstratia ..............................

To w ............... .. .. o...... .............. o...... ..

1991 Presiiers

"duet-
Peru.

MA IFY

25
32

224
110

430

26 $2219
28 3,025

202 24,311
113 10,517

403 43,724

Approved
PAve2mmPRLOWL

Perm.
B20. my

Suppl ementl s

Peru.
Ba, HY mur

316

0

A part*mw-Wvd mplinmtal Lmrsum is mt for inmd c~urt rqxxtInq and txwocriptin ratm - the twira * Divisim am is
$316,000.
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mcyau.BA LWJY MgL_

25
32

224
110

430

26
28

202
113

-04
403

$2,219
3,025

24,516
10,630

44,040

@ @ I

o..

o..
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RJrmmx Lg Mal fwauum Aiviiu

Peru.

i.d, Matur& ecxzrt

ai Indim Otteru:
Okz-l : Applato Activity... 25 26 $2,120
Land c.dll ttlon ............. 32 26 2,896
Dwirun*AY Pr ..... 17S 161 16,346
G_,ra" Litutiun ........... 110 111 10,002

hnumi* &' ,d~nlkJatruiot .. _M _I _j.JQ 5
................... 383 356 34,713

Raiduuabe wx'cyears
T7a1 -aky 112

560

1991 Apprtpiation
1"90 El~rrd- - ticimuda 121iw A-lmjut&-i

Per-,. Iezu. Perm. Rum. PAM.
Ba W hXz ma" hwX aam.k k Am"u A MY a

25 24 $2,133 25 26 $2,219 25 26 $2,458 27 27 $2,536 2 1 $78
32 28 2,694 32 26 3,025 32 is 3,J51 32 26 3,351 ...... ...

178 154 16,163 224 202 24,516 224 225 28,022 289 258 039,221 65 33 11,199
110 103 10,006 110 113 10,630 110 113 11,774 130 124 14,63 20 11 3,089
_A _ L 321 -i2 3.6w _,2 _]l a40 -.0 U .21 --5 -1 2=
383 340 34,213 430 403 44,040 430 426 49,646 522 474 64,213 92 48 14,567

529 615
22
636

705705 67

WQ1



&Mirwui and Natral ROMEMS Divisic
.salariem and ae , Genera Lewl Activities

2UMmrv of lm
(Dollars in th )ani)

istnts to bae:1991 as re u e ...... . . . . . . . . . . . . . ............. ................... .....................................
Supl ementwal ........ .." ........... .. .. .............. .. ........ I.....................................................

1991 App" priation Ant-clntd ...........................................................................................
Mrdatory incwe :

orm additional c u w: abla day .......................................................................................
1991 Pay a ura lizati n .................................................. -.............................................
1992 Pay i ....................................................................................................within-grae iz = O ...............................................................................................

A wm liza tl an of m9al p i t m ........................................... ..................................
E~me',ut.L le~ml and SE pa in r e .................................................................................
PA-,, h t :Lit ......................................................................................................

Fl nfral In A (rl m) ................ .............................................................
Travel: il.q ......................................................................................................

Gro a-rs ca a tm n I -inu ..........................................................................................
1 oy data O d lW MII WQ 'ViCW ...................................................................................

lpr Mim ci OP t a S, vlC .................... I.....................................................................
s a wirity igaticro ..............................................................................................
Se rity ............................................................................................
(M Rm ,,.. .. .. .. .. .. . ................. . o. o .. ,.. . I ........ .... ... .... .. ........,, , , , . . ............. .o ..o .

r't~ ralow ii wqF 1m 1s ...........................................................................................
rWoAre r q r e o xv lom ..................................................................................

General pricing l v a ju~tme t .....................................................................................
Total, v ory .........................................................................................

Deca]eaefcr9 c2 ate vith 199 ,,e .......................................................................................
Lrv pioymw* oa men aticn ..................................................... I.......................................

Total, decra ses ...................................................................................................

1992 Base ..................................................................................................................

PO ork-
Bgu yl-

430 401

430 403

23

... 23

$43,724
316

44,040

8
205
723
128
867
87

128
45
52
7

13
28
7
9
3

171
1,781

394
277

-IN
5,663

(5)

... ... (57)

430 426 49,60

E

0-



-4-

JuW, if icat ic o V 33 and lPrfolm
Wd w ee andi~ Nabiml Reeoury Divi

FbrAu gellAtO ktivitV 2Lii 1

Lj0L-jWmrdw: 71 ) defe o- assert the 9averxmr 'll csyit icrin wiroul ant latiral Weaxro Division c in the apel late courts.

To dckf . ,Ai xcj . 3lJ I court z vis-aw t- Wile qpwl ftrm advere decisions in all c ir e appellate miew is wmrrant*od.

lb fully IeXIOfy tirit acqKis by fctua sing legal poitiris in qallate that best rvptvu* their i*waxts.

To vcnitor livivate fity aid " pticipats as OaL" gj in alected €cae.

D~nA1 ' ApUpellats unit of the fwirument aind Natural RuKLaromm Division hwidles 95 pusmrt of its cassas staff-low, aid
vxioi ckckilV .4th iQ, U.S. Attwwys and Division attcnw hwidlir the rmmirndr. Mt wA invalvs Ireprirm; lmiafs ard cral argL ,ts. Mug
ro&iii' . ln.- 1 -. iclt raaarxh as ill as cooviimtirw the positicw of client agwvu-y staff ard trial sectiontt c:rx , arml iln the bae for
ajyWAI, e < ,1rl pomissaici from the Solicitor Gseral'u office to a adverse decilsicn. no unit also primpxvsr draft bi~fs for the

licitrA" 1. iiotatral.

A-C, 1212
J, ' IOq, inningig of year .................................... 1,286

r.Lr t L l wir ........................................................ 286
ut-a)]~ iv.xtkionl Eitim, ates:

a. C',tw .) ,'/,1t1Oi'J cloosi ...................................................... 268
1). (I}lil, fi ' l .... .............................................................. 239
C.. (ha1 k v~l ta. ~ ............................................................ 120

d. 1. :x fot t1h, SolIcitor Geraral ........................................... 107
n. K H . i(w ....................................................... 96

(c..i Ltti fta1ri, ead of year ...................................... 1,304

1992

1,304 1,239 1,289 ... 1,369
292 325 330 ... 330

357
245
LZ'0
11$

90
1,239

275
260
140
130
100

1,289

250
275
150
140
100

1,369

25 275
5 280

150
140
100

25 1,344

C~ior ttk') (i,vArACS %mlti Affects the woirk Of the AppllAte Scioni is the type of came an appal, aid we arm redictIMi a siIft in the eAka Of
otir o0ci io, I. AL pl(u-t, almst 60 percent of the cas an apa derive frm twe Lai Acxlisitio ard General LAtigatliC decision units. By
w traM.- ic-i 1-2 i eqioct that 57 perct of our wioe will arise in the wirutal Prtcticn area. wl highly complex natre of thes cam
in the , i~ltLt CXUrt, an" the volumirinx trial transcript and exdLbits atterdant to nvJir w*_al ca , vill have me impact an the appellate
1it'.1.:c-% or t4..1 caee.

0
01



1?e Appellate Section enjoyed wmwal notable incea this peat year. Amn these are victories in an lirleeirgly large docket of crbtinal
cas. le cas mom it clear that ewirrcx al cris viii be enforced with the saw vigor as otJher crises. Thus, Prvtex iietries v.
Uited affirmed awictic for 16 violaticrn of erwirun aal aid other lam, including the first violating of the prkibiticn an
"knoingly subjecting wtzr to m it dmqer of death or serious bodily injury in JIRA; Utes v. lofl 3 affirmed ciminal coNictimm
for disposing of hazardosa at in violation of RA aJ for violating the ocxditirn of a Naticnal Pollutant Diadiarge EiWItion Systm permit
under the Clean ater Act; Lhitd tatom v. Cbu affirmed a cowiction undxr Section 103 of C A fc failing to rqxct a hazardous wat release
f. a facility for which the defeciant was reaporsible; UnLted Statsy. Neville Chemical o. affinsed a corniction tor unlawful disposal of
hazardous wtes in violation of WMA.

The Section has also had auoe in a variety of civil cam. One mh cme ws Lslie Salt Co. v. _Unitd_=t p (petition for reearing peding).
In this Clean Watar Act ard Rivers and Harbors Act case, the Ninth Circuit held that the Orp of Engn han reglatoty juriliction over
portions of a 153-acre tract near San Francisco By tat had beoa Oter of the Lt slt States" evel though their static an wetlands w a zvwult
of eands cwqm to the rciperty. This difficult me is a sigif icwit benef it to the govemesntIa efforts to mintan wt.lands thrju4Kut the
Nation. Another suomfl civil ruling was had in City of laI V. ALv. Lzi . The Seetary of the Interior, acting piurmnt to the

d ne species Act, issued an urgency rule listir the Pbjav population of the D t Tte-tola as an *maqmred spac.Le. It City of La
Vgs and others filed suit to uvjoin the acy regulation. 7to district court refAd a prelininary injection and the court of appeals
affair . Tim oourt of pesis ford that the sam provisions of the Act allow the Secretary to sint first aid ask 1,11 of the] question
later,I and do rot reqdre am high a level of ptof as final regulaticri. fh oout found that the Secrtery could rely upxi incrclumive
scientific evildee Ow no mperior evldenc sm available, and that the Secretary did rot have to sho tiat the rguilatir. would rncmearily be
muoa sal L avinq the species. This me is important in amwinq thut tim secretary o. take pt action in manie to protect

Finally, v.Y illatm hw cooxplicet dsa of our wirc.ual suits hm beciam. CP cancelled

t Mo.rl Insecticide, icids and Rodentici istrtin for a popular herbicide called dinrb. Co.tnin re qistruft dllng ed the
owavmllatlon, but mottled with the Dft prior to an evidertiary hearing. 2w last to registruts hio wruft anid and distribute the pIsticide
inte- into an aaumrt with tr agary that the remaining regitration. would be caxilled bit that eas of tka rwinrq gstocs crulc continue
to be usd. This a mi w tta Iud by use, ho ws e -ntlnued regtstruticn of the pesticide, and bi minvrsmists, a o oipeed any
further us of eKxitin stocks. ITh NInth Ciroit uphold thm agency oxpletaly, ruling that the umers could nt forr the EP to adjudicate the
registration of tim product in light of its ar . t with the wmafactra'r, and that tha EM qaite ppe ' c1rdl p3tmn tal ecaradc
disrptiun itmn it allcwd con me of the herbicide.

E
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f oll adsim Lelx minumx n(Dollars in thousands)

(tvaizatam: Dirr nt and Natural I Divisicn

AproprIat.J Ititicin

FM wokyears:
M~A I -Tim I'xwinnt

Other
Sutotal

IReiniable Wlcrkyeaa:
roi l-Trim FXMn

Othar

oAv& i=e1li fy
• Toitxa.

Decision Unit: 2JJLMOI ftfetW AmllaW Actlvit

I 1990 1 1991 1 1991

I I II I l t

$2,133 $2,219 $2,458 $78 $2,536
2,068 2,194 2,419 66 2,485

25 25 1 .5 2 27

23 25 25 1 26

I 24 26 I 26 1 27I 1. 1 . 1 ... I I

24 26 26 "1 27

4 4 4 2 6

28 30 30 3 33

IC>



ELM=-uNQM. The Appellate prr reqmts 2 additional attorneys, I wortyear and $78,000 in 1992. Given the pusonnal lirume sagt in
the PrOsid"t'a 1991 bxkt (i.e., 46 posit-ions for aiz*mria1 pro ion litigation) as well as in this preea 1992 request, the appellate
workload vill inevitably incrzme.

Specifically, additiaoK1 appelets attorrwys are necesary to hadle the growing criminal 1 I Which Is dowmiin ever-greater attention from
thid proim as dav'rtrated by tin above din portlon of this decision unit's reet. ases senate from both th Ewiro tal
Crime and the Vldlif, and Phrlm k SAwticins. As stated earlier, one of the factors hich affects the wat of the AWllate Section is
the type of ca an ppesal, mid we are exciencinq a hI ft in thn resap of our workload. At present, st 60 percent of th Cse a
derive from the LAd iisition ad maral Ltitwton decision unts. By contrast, in 192 we expect that 57 pernt of ow wk will arise in
the Diwircmetral Pro anctio area. 7Tw highly cplex nature of these cases in the district courts, vd tr olulinous trial truncripts and
eddibits attmi to wnira L cas, viii have m ipact on the ajlat. litigation of th c .

In addition, by 1992, tids p w w cipic t an influx of i 1 Aviaticm Ainistration given tie Presadte 1991 $4.,? billion
initiative lnIolvinq airp-t qnscon ard momnizaton. ZVw now, peml iL&wy work an Dwinmw*Al Iipact Statsinte for rw runways am
surwy at th following v)or airports; Dalla-ft. Wtuth; RKeInLx; Pittmsumr; LouiAvills: Nq d; Baltime; Oloro Sprung; New Orlena;

PhJad&4daIA; and 1atdqtm Dulles. WilW liltigaton is not a cataiinty for dl of them projects, we Nuly eqxpct to defend th FA In at lIst
of tnes grojct. b of a priuvsion in the Fedea Avliation Act, the sults will be brtht directly in tin oxats of appmls as petitions
for rwvisw, therey gmaat~iM ainifiLc add* wor for this Section.

E
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0q
qJ1

Orgmnzatio: imme Iau Divianm Dcisin ut: AI Fcr~l aa11&t* kivity

ItAm

Attorey ............................m r alg ...................... ......o .

Clerical ...............................

ckfto ...........................oo,,or osts .. ......... ..........

To ........... .................

19 2 Z
kwa u hm"

16 16 $1,040
1 1 40
a 9 216

25 26 1,296

. 1,162

25 26 2,456

1992 FA _

18 17 $1,091
1 1 40
a 9 216

27 27 1,347

... ... 1, 189

27 27 2,536

2 1 $51

2 1 5

27

2 1 76

I xzh*An of cxt Ii

WO attMTxWy positioU br, hwidia irvw*%W iwiuixwuuAl apl lats work and )CM-related airport orrctoin coo= in ttm appal
Commute.



Eryyixwm* and N Wommyc Divisio

Salaries and . Le&M Nftivlt eo* 15 0128

o.inrv of Docisiu Unit ieauarm b Object Cla
(Opllars in thruarb)

OrWdzation: MYuer ard Natural PaRe j Divizicn

Clam
11 Fxersonnel Oqpeatin ............. ......
12 Persono benefits .........................
21 Travel 4 trwwpoxtatom of KM M ...........
22 Trapxrtation of thirm ......................
23.1 G A t ......................................
23.2 Pjmua paymmA to Ohrs...................
23.3 Oo.minitliars, utilities ard micellowiin

..............- o,°,,., .....

24 Printirq and r ani...................
25 u Slaic"v ...............................
26 Splie md tAwial ........................
31 L t ...................................

Tl 1 $90 iqatic .......................

* ir-1sde $239,000 in adJlitmin*a to bw.

199 hPcbm.

24 $1,190
190
"16
30

200

24
33

410
22
22

24 2,197

1991 Cmtlats

26 $1,300
206

79
32

217

26
28

281
24
2 226 2,219

E
-9-

27 $1,404
225
82
33

225

27
29

461
25
25

27 2,536

1 $104
17
3
1
a

1
1

180
1

I 317'

I-..
0

Decielom Unit: ZLMO01 - Activity
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Justif i ion of Erm-m anW Bm1QonwM

&11zMA and Mataral I~ DiviBion
ea. adex-aI Lal kivitife: 15 0128

Liwnd P&nueitin 211N04

'Lp l: Th obtain real piropert noesary for public purpose through cnmmation pro dixis %Wlch xiervise the sovereign p of
eminent domin, aeourinr the lowest possible cEunuaticm an id orsonant with fairnme to both lardownrsz aid the govrnezT t.

lislna and : xomm islhsnts of ths Lard olaisition prxpran are presented in the following table. M1* The %criload in 1992
(and several years thereafter) Is expected to be significantly larger than prior yearu &s a result of legislation authorizing two major land
acadisition projects: the At to Rstabliah the Big Cyprs Haticnal. Preserve ddition in the State o Florida, signed into law April 29, 1968, and
the Evlades National Park Protaition and Ewpasrion Act of 1989, signed into law LVoeber 13, 1969. The Ratioal Park Service anticipates
Referring about 6,600 tracts of Laid for oondnuation for these projects over a five year parlod ommnming the cMd quarter of 1992. (no
gationl Perk Service had earlier projected that the referral of cardmiaticons would commc in 1990, but funding for the project was rx
fortihming.i ) The Everae Iatiaral Pkt protection and e n4viion project is the citerpieoe of the Presient'a "merica the BeutiLul"
initiative.

Tracts pending, begindn of year ............................................... 5,768
Tracts re ieio l .................................................................. 560
Tracts closed ................................................................. 710
Tracts pending, and of year .................................................... 5,618

Preliminary Opinions of Title Preqpared ........................................... 110
rinal Opinions of Title Prepari ................................................. 79
Aqgerc-delegated Title Opinions hevieled ......................................... 1,352
District Oaurt Title FHea'izn (Tracts) ...........................................
Appraisal avi i (Tracts) ........................................................ 433

5,618 5,468 5,516
575 600 1,500
725 750 oo

5,468 5,518 6,218

150 150 150
150 i50 IO

2,200 2,200 2,200
10 20 20

450 450 600

The currently peding workload is cucoxised of 5,709 casm. Of these, 3,407, or 60 perot', arm handled by Assistant U.S. Attornmey, with minimal
advice and assistance fr the prorm; 1,511, or 26 perout, are handled jointly by ALMA and Section lawyers; and the remining 791, or 14
perowi, are handled exclusively by staff frx= ad "dsitlion. Of note, the dollars at ism in these caes are a follawb: U.S. Attorney lead

amoount for $34.4 million (8 mrotw*); jointly hwdled c involve $236.7 million (55 percent); and staf-lead c a'xawvt for $159.4
million (37 perrwt).

The worcload of this section involves iot only ondmration litigation but the ocntribation of a separate Title Udt and an Appaisal Unit.
in 19@9, the Lard Anqxisitlicin Section handled claim of over $86 million for ix rty which goverrmowt-ctrsract appraise valued at $30 Killian.
This dlfference of $56 million wm@ the critical iaSOM in the SGoCtIM's laosits. During 9a9, courts Arcsd judpevta in te se totalini

0



only $39.6 million, or WA .1111cm lm than the amunt claimed. Since the total cost of this prxuram in 1989 was a mer $2.6 million, the land
acquisition Fxcqre waved the federal fisc se than $18 for every dollar it ouit.

T'urnin: to significant c handled this pot year, am of the mot noble involved the takir of part of the facilities of a hydroelectric
qenrating plant owned by the Pacific Gas and Plectric omeny (R&E) and the aiernsation due for the capany's 1o of power qmerating capacity.
7be appx iatme masure of donation in such instance invlves capitalization of the net bnsx that would hove bee, produed by the plant ovr
a period of time; R&E cxrta d that period of time idiuld havewem 50 years (the rmmlinr oconmic life of the plant) whichh they valued at $113
million. 7 h program contended that the prope period w a mm than a year, based on a proision of F&E's federal opematirq license, and
therefore worth orly $5 million. The Jg ag , effttvelv obviat O C SI00 willign ol the 2agne's orlqlrWcJa, in wjrs_
P vL1Aral-. m and Cml r Oa iee. California and FPciig -m ad Electric OOMC w. et LL

Ath e cme 8v a n lly SI(X) willn in - is 1zz tln littJon ad d lac to 1927. At b" in V7.ALi"i
i2Sk.0M AX of land. 0t A' is a taklrq of coal lands Wwr the landomr and govrrmat have vastly differt poitians on v'i- and dame.7be larrkw'rrs 'prped tatimany asein the worth and 1e as raginq bhat $198 to $244 million, incluive of intmmt vma the
gvernmnt's cloim of $10 million. Artr momths of volmlnau domet dism y, the program v able to file a moion for partial mmary
judn*, seeknq to eclude the serae dw rth $100 million. We crkad that the requiite unity of owne ip bete mn the part taoe
and the alle ed s vmed ara is asnt bcse te adoer had, prior to the tAidnq, lIeed all the cl in tm wvered arm to a third party for
30 year.

This progr or*ira ite active role in stlxq rovwTimertal gqarm *u the intricacies of fearal minar* din law and prFactice. xmple
of activities include participation in a Oorp of Einers minar in Kanes city and a similar eiut hustad by the FA in Oklahm City in May
1990. Aditialm1ly, w al mebes of tr action will participate in a Lapi fdhxatian lImtits semdrnr titled "MJvavd wir tal Law:
Lard Akquisiticxu. Min Latter sinarr, ddich w devired by thr Lad Acquisitln ard Dwircwntal Defese Sections, is deigned to alert and
eac ur client aencis to the effect of the various envirmui statiteA on rval proprty trans ions; it will probably be offered tbics
yearly on en angoir bais. The action is also inrmuaingly involved with the EM on the intricae qintiona prwarked niwolvirq land agaisition
Id under the Crn A program. Finally, tr section has qused that tr Advooncy Irmttut* ecwedle wthar one wek miunnt domin meirer.
'fleme aminarm, previously held evary thre years, attract admtaly 200 participrts, the majority of has are Asistant U.S. Attoiny and
cli tent agency epr taties.

E
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(Dollar in t1uwds)

Organization: mi runzeA ard LjuapM Division Decisicn Unit: "kjW_A1h g &jtiW

_____1 -N ____ 1M 1189 Ii90 I22LA2L.
I Bum I

BLUGEr AnJfRM $2,629 $2,694 $3,025 $),351
OUTLAYS 2,621 2,683 2,973 3,289

ApK~XiAktm Positiam 34 1 32 1 32 1 32 1

FTE bticyoas:II I
FullI-rim Pervanwt I 21 28 I 28 I 28

&t oT. 1 27 28 28 28
cvrt i ,i'ol II...

Toal 27 28 28 28



Juftfistgn_ PrqgK= ard Promo
Mwii aid Natural flneom Divisionalaries ~ ~ ~ c~ Ang.Geea 3civities; 15 012§

Iv lNp0CA -tion 2LEN 31

G lb deferd and enforcee federal program to prtq ct wildlife and the ewirruaent without undue ecxrmic costs, ant to proot
voluntary coqplianc vith the Nation's emwira tal protection am.

Maior Gb~ectives:7) meek and obtain stiff cz-isinal penalties and incarceration for persons and corporations involved in ille al dmpiJq, and in illegal plant and

wildlife traiig.

7b vigorously enfrom lega l standard ad llta on pollution ard wa discharges.

b maintain the rat-ioml, odwrmt cmpton of agvy prrm through the de~re of agny actions and rules aind reWaatlcrw in court.

To succsfully defed onvwirac*si per and ruaticru rinc nrsrrcmly restrictive or overly brod inar taton.

7b draid frasmil m<aq n hos ftacilitim arm the bject of litigation, %kile encouraging fll M cplirmm vith awircv ntal standard.

To rcovem ss spent by or on behalf of fdtal agencies for dim.m to natural reurc within their conto l. C)

The Environmnal Protactiom unit is compised of the ftwirawftl Crime, DwirrmetaI Core , btw irormita
mlifim*, ard Wildlif. and Mrine Rurvas Sections. u fwin tal Crime Section p ta s cristnbl violations of onvirus*al

FaAction staLtue mfh as ti Clme Air Act, Clemn Istr Act, Fizrc Q]uarvation aid R y Aot, ad Ttdc 9utao Control Act, Ware the
tandm-do for crimin m oppose to civil mactilca involve e lltl, knowing violations. is criminal initiative ws undrtae first in 1982

%tan a crim tit was otabi d as part of thm MnvFirocm*Ai Enforumnt Section. In 1967, as a reult of the su s of the prog. , a
spere Owir al Qim Section wms c ta vithin the Fwircizm and Nattal Ramourm Division.

1"m 1 nfwixou.en Defame Bectlan dfends rule-mmin, regulatory and pewait actions and decisions mad by the Envr intal Protectio Agency, th's
Army Omlps of fliinww, ad the Obst QkJurd, ad roWas sts federal egarcies mund for violations of nvirurmanta lamIn. 7th Section's cm'.
include patIticra for rwvLsi of a y req&Uicmw in the apellate ooarts, and district court cases involvirq permit decisions, federal facility
limits, ad dreg and fill actions in nvigable wterway. In addition to its defensive caload, the Section has responsibility for
affirmative litigation to enforce the w tlr law.

The Envirutal Wfca"n-v Section oxxtiits affiwtlive civil litigation to crotrol and abats pollution. This prrm is primarlly rvzwible
for judicial onfotsmt of nviruwutal Proteion Agmwy p which regulate diarivuzes into the Nation's air and water, and govmrn
peticide operations, solid wat sto-ag, and nuclear te, and natural resource damasm n ialf of ny other federal aeqcies. p4xuimtAly
90 porcak of civil enforcement actions arm persmlly handled by hvwimantal Enfozvinat Section staff attorneys. fiu Section also has primary
repcwnsibility for S&pszfird litigation to cc ul sits cleaoIng and to recover federal funds.

E
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*j. Wildlife and Marine Peour.0o Section hanIles civil and cri-inal litigation to halt the gmnth in illegal wildlife ard plant tradl, and to
defend feiral ageny r*Aaaticra co rnirg wildlife and plants and federal program a ± as din c txvicain uich are challenged an wildlife
dm qodm.

_ I mo m and G Ll xz: A icompllahments of the Fwirurnmnt,& Prvtoction decision unit are psted 9***mI¥A1ly by pr=Fm elm t:

CWm/ftttW* peding, begiwming of year .....................................
Camemtt rec .....................................................

amem)b ttArN Clon d ............................................................
Camm/matter pending, ed of r ..............................................

Cam esttar, pding, baqndzq of year ....................................
C*Aa4 ttte recived ..........................................................
C tte Clo e ............................................................
C bm tte rs pwa irn , and of r .... .........................................

ceem/Mattrs pendiM, bginlning of r ........................................
C tta ru received ..........................................................
cW.e. -Aettazu C n ............................................................
Cem l ottamr p xlrq, and of ..............................................

C=WMttArW pending, begiwng of year .....................................
(.aeWattarm e ive .......................................................
ammes/)tter. cloned ...................................................... .
CmmWVImttazm perdiiq, and of year...........................................

Cm&VIttez pardln, beiwiz of year .....................................
Cmme/Htters receie ......................................................
Camm~itu C3 owed.........................................................
Cm*Wftttaru piix, and of year...........................................

240 337
200 240
103 100
337 477

z991 ~ 99 -im Q]a]

477 60e ... 607
260 300 ... 300
130 200 50 250
607 707 (50) 657

1992
12m 12m 1221 am -me VA6

1,284 1,472 .020 2,486 ... 2,486
425 920 831 11, W ... 1,080
237 272 365 300 45 345

1,472 2,020 2,486 3,266 (45) 3,221

1992
12~2 122 12212L

1,291 1,390 1,527 1,707 ... 1,707
302 300 425 460 ... 460
203 163 245 250 30 280

1,390 1,527 1,707 1,917 (30) 1,887

12 122 o am
91.2 1,000 950 1,000
283 350 350 350
195 400 300 300

1,000 950 1,000 1,050

1202 1229 122 Bas --n~
3,827 4,199 4,974 5,800 ... 5,800
1,210 1,710 1,66 2,190 ... 2,190

738 935 1,040 1,050 125 1,175
4,199 4,974 5,00 6,940 (125) 6,815

'



- Sinco its Cftdar 1982 inception as a smub-unt within the virunmntal Difooment sectii, the Dwiro tal Crime
prqraum Mn i-tunclod indictrats agairst 619 cxrporations and individuals; thus far, 47] defenants have pled or been found guilty resulting in
$28.2 million in ftic and the im"celticn of aver 307 years of jail time, of tich 118 years have been served as of April 2, 1990. The cases
ptxwirajted hie irNolved a broad spectru- or r nitry, including atullders, oil refineries and pipelines, tannerie, deinliton oxpnies,
dwiical storage facilities, wood ireeerve s, printing companies, missions testing laboratories, food pr ors, dairies, auto body shops, dry
cloirsar, arid acopanie u.bose sole or primary businss is the haidlinq of hazardou waste. 7tese include a number of large, Fortue 500 companies

na N&bii, i[ltcn-Vurina, Kabler, W.R. Grace & 0b., Orkin, 7bteruinating, Ocean Spray, and Pe nlt.

luildinU on tha masim of last year, this program cor&inues to break new ground, eca ring onvicticna and firms against major corporate violators
of the eiiiviruna~tal latoI and this furtiaring its deterrent m .In Auut, a U.S. District Ourt judge aided our efforts to send forth a
strong d#terrxri message to the oorpor~te coamity when he insisted that the chairman of Perwelt (am of the largest companies in the U.S. with
(mi-o-j of $1.1 billion in 198) personily deliver the compny's guilty plea, rather than acaept the plea frcm a corporate lawyer. (U.S.
k lt-MLTmio.I._tL, W.D.Wa) In so doing, the comiy aucknowledged responsibility for a severely corroad steal storage tank ihlch
4uw(d 75,000 gallons of a hazards subutaie used as a bleadng agent in the pulp and pspar industry into the Ampt Soud. Penrmlt agreed to
Wey Un vAxhA; fine of $500,000 plus reimzurse the U.S. for an additirail $600,000 for oosts associated with the spill renxpai and containmmt.
This Is tha firat tima an envirox tal criminal violation hs bee linked to a knowirg failure of coeporate officials to perform preventative

1tllodrj n t1LZ'r I--wd -4-ialf wek jury trial an charges of mail frad, false statements, illegal ti station and disposal of hazard"k wmstes
sn] f iluz to pcrt the release ot a hazardm mtstance undar CW4MA, a major Mw EnglwJd hazardous wase transporter, its president and others
va-r cTiwcted chi 10 owzts. In Womber of 1909, sentence (including an IS-ath Jail tarm for thm ary presidmt) and fines in e of
$300,000 tsare J.vtpe~ d and the cqwny's wate trw rtw permit was revokd. U.S. v. "UMArd & WatAn Raste Oil 0D.. et al.. (D.R.I.).
PirxenthAU(ally, the company's president toe the first person in xd. Ilard to be sentenced as an ewiromental polluter.

in Wy of IA, SEkjchn, a meatal finishinq oorpom ticn and its president m the first defendts ever to be c wicted of knowing endangermet
unlr thn Clean Nhter Act. lh w m charged with kwaingly enanarirq emloees whas they illegally ordered to dump industrial waste water
c-litaininq t ic notals arl1rsc h dnmicals into the Burlington newer systm. 'fl loses woe eosed to tcidc levels of nickel, nitric
acid a,1 n xv gn dicxids, placing them at risk of series buw, reilratory tract e, skin disown, astm and cancer. The ccpwny president
is ectcytil A to be sentenced in October, 1990. JU.S. v. Urdahn Optical Tedhplowy. Inm.. ad John Boymki - D. MISS.)

FirilIy, thin pxugra ietmd What many regard as the it important anviru tal criminal irdictmet er filed by this Division. On February 27,
195O, thn rown Obrprrtlon and its hoIlly-oasd msidiary, the Dormn Shipping Oxp tion, were charged with cr13111al violations of the Clean
%tp-r Ac. and others, st Inq frcm the 10+ million gallon oil spill last year of the Zgut~aida which resulted In the most extmwive
crwircimelta dasn s to waters and wildlife known. he 700-mile migration of crude oil fouled wters ard shorelines of both national wildlife
m-firee ant national parks, cuming the deaths of mom than 36,000 migratry birds aid numrous otiur varieties of wildlife. Smtncinj uner the
Altenrativa Fina Act ciuld result in fines exomeiir $600 million, exclusive of natural reure cl civil claims. Trial is crvntly
bdwtlrlcd for the Spring of 1991.

y [ . - At every stop taken to enfof oe env. etal law, the Uilted States is challormd by polluters and others affected by
t/na le.i.u. Defoding these challaqes is the rompaibility of the nwvimstal Defense pogr. Amaq its aoomPli luents this past year, the
Ik-fen,, sect icn has suciesfully cleared the way not only for onforo t of num u nvirrmItal prow , including tighter controls for tadc

E
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pollutants and rotectio of our nation's wtlandi, but also for enfor er t of its sister program within te sme decision unit. A major by-
produt of this activity is sinificmt "1at-avoidance because it frequently protects the governet f(r m e monetary lose".

7he Omwtz of Appeals have upheld balarved EP. ocntrols of toxic and harardam pollutants after dcalle es by both the ri1atad entities and
envair ital groups. In L v. , the Fifth Circit nutaines a comprehensive set of relation qOVerin
discharges to water from the ortnic emical, plastics ad synthetic fibers irmimtzy. 7b apprciate the far-ranging sope of these regqlaticne,
ram mut know that they arm acqxts to r ovr 130 million pounds of tcic and other pollutants anmally ftam the nmtkl's lakes, rivers and
stime. uis mit filed challerinq multiple provisions of them reulatiosm; a the ourt's qpinia note, the ces gmited
a~r 3,000 pges of brieing by all sida, including swits briefs and motions for stay* of the rules, ard cuiainmted in an LoWn s I two days.
of qpllate arqp.ntz (sch ar9.ts nmvlly taka am haz).

on another fruin, the fse prom berfittad the lviroraintAl Qin pru rm dWn it dmfde the FBI's conduct of a arise search on a
ouat-qarmted nuclear and hsLmcal facility. L so doing, the twirormtal Dees program uicsally tkaumtad the attpts. of the
gamms* ontractor to stop the criminal irwstigi n tir MLUv. Lktad States: aMa *Acy Flats" in the District of OloreI). The decision
onfirmed the principle that Lndim ie cu.t aspect to hids trm criminal erwixurntAl intlnat timons behind thmir st a s errit
cu*.rwtoxu. The Defense Setoni al-son si nitiaut victories in thm pmtection of wetlands. in =JmL t, the Ninth Cixoat uheld thi
prbiple that all the natir's wts and wtlands - ein those influx by n-e change - arm protected by thm Clean Water Act.
OCk ration that artificially coated m emll asem wl waters maut b protecte assures that the naticon'a wmte quality can be Iporerly
maJntaiunre. In paurmain; h %who destr wistlands, tm Defens Section prevailed in several jury and nr-m-jury wifoce t trials si nce the
Si 0ourt auttwized jury trials in 1967, the government has prvailed in each cum heard by a jury. In U. vv.GLW&, s.& vv.Ctl, and
iL v. MUM, th9 "p ne won jury and b, h verdicts of 1 Lability for fUl ing mtlands and obtained restoation of the disbAied envir t,

mLitigatia, trousi crestii and eanancmet of wtlands habitat, and civil penalties.

en federal agencies mel conduct activities Which generate uarmdcus wast. and pollutants, they mat als coply with Owiez~intal law.
Where a state or locality tries to impose ureasonble or unjustified impositios an a federal facility, how r, the Defee Secticn has
m ftdlly protcte the federal agecy from mh requirement. In a landmark decision, the Ninth Cirouit, in " v. v. hlui, held that
state aid local egovermA my not mess civil penalties against federal ager ies under the hazaztau wmate lam, findinq that C)vpvm had not

r to allow mxh raids an the federal treasury. Similar civil penalty issues arm pendi in the Sixth Circuit, and other district court. In
to district courts, where state aeirometal orders were challajd as arbitrary, nmoausary for envirunial POtectlon and c ively
expewive, the corts a; with the U.S. Is position. In VS& v. TMfa,. the court set aside a Te permit condition rupulring
movin and recontrucin a waste straa arA, airpeinr with the federal aiwjcy that the permitted location -- fNily protective of the
envircnat. Similarly, in fuurmy ma v. HM, a state court found, cNer the claim of the State, that the I"vy's plans for remeing
awl.rcrmtal conteAination were sound and ,,t effective, aid rejected the StAtI a prpsIal for a - oicstly approa. In each of the
iintances, the uefese Section aminned that the enviro et ufficiently proected kti.le still protectlng federal agenies fro uraanable
local reglation and urru ry apqmilitures of limited agency rmaie r . Sach unirealistic state demand havm ramie as high as $40 million mome
than the federal facility and EPR believe is q rate. Such in the cae in " v. g involving cleanup of the Army's Rocky Mountain
Arseml.

Fin lly, this sm (1990), the section bainmd a reod settemit in UJJ 4y ,_aiii1 - a wetlands ae agairuL a developer of a rort
compln in Gum. Thu defendant agreed to pay a civil penalty of $1.3 million and fund a $200,000 wetlands enoammt progrm and apptoimtely
$500,000 for restoration.



MME"I Erdorgammt - O th. pat five ymars, the Envir enal Enforomnt section has filed over 1,000 suits against polluters, entered
into 725 oonmw deces, obtained ov1r 00 favorable oorzt judgmerta, and forced polluters to pay over $100 million Lb pasalties. ofendants have
included a bred spstn of iiustry: Germ-l Ntare, U.S.X., Gernral Dynmics, Alooa, i m, S!I Oil, D4upot as rnll as a iim of ces
againt mnicipal sage treasont plants in our largest cities (e q., Mwv York, Los Ageles, Philadelphia, Bosnm and San Diego) for excessive
disdecw s of pollutants into the nation's omnfao wmters or the dspring of sewae sludge in to the oceans.

Lk der a oonAnt decree ,rqiatad in Noveaer 19e9, Shell agreed to pay a total of $20 million dollars: $10.8 million plus interest to the U.S. and
Otlifornia for danagea to natural resources resultinq from the spill of 400,000 gallons of crude oil into the San Francisoo Eay. Additionally, the
agre t calls for $1.3 million for sabalee Which will inpxre the government's ability to reexux to oil spills, and $500,000 in re s costs.
(U.S. v. Sh&U Oil CO.) Adiitionally, Shell will pay the U.S. $2.05 million in penalties of which $50,000 is in paymet for violation of Shell's
permit and is the maxm. int that can be amssed under the Act for a bs-y spill. Tho rmaining $2 million is paymt for violations of
EM's Spill Prwerkion ard Curftl regulation - by way of crtrast, the hbiawst previously passed pealty under thee regulat.ions wa $5,000.

In Hardt of 1988, the United St filed an action agairst ftto-in - ari icl Services, Inc., and Intmitional, for violations of the
opratlnq regulation for hezardoau wt facilities at the oamrcial hazardous we facility owned and operated by VI/ in ouisiana.
(U.S. v, WI/C=) This is the scnd of bo such ces brohxt by the US. aiaina% the defendants ad after intensive discovery, wlew/aT
agreed to settle the ose for $1.55 million in pantaltios, in addition to injunctive relief and extensive omrrictive actions at tUr site Wich are
estiestd to add $10-20 mIlion to the final prloe tag. l settlint requires thm to contract for boo sets of independent anir w tal audits
of the facility to dAtdmun mhether the facility is opting in aixxxdane with the aplicable relations and oxt an analysis of the
d f dants' enwix n*tsl .-- g t uywis. , prectlons, and policies both at the facility and in the defeats' 00tIXrat. off Lcs havIng
riomibility for supervision of invirr ntai compl ian.

In 1967, U action sed Ele-Pidr Insries under te Clem tehtor Act forw dioarging without a Nticml Pollutait Discharge Elimination
System (No R) pmrit ,sinm 1961 wd for violating pretreatmet st~Adard at two battery imtacturing plants aNd a lead chmioals plant located in 0
Kiscmni. ( V, . ie P mitrig) Their permit had expired in 1961. After i itemi discovery, we negtiated a onset decree that
rwpireo the company to pay a civil penalty of $1.5 million omr a period of three years. with interest on the inztalloonts. Its c1r-eIso
provide for attairmit of regulatioms for battery inufactureng, enforcable interim limits, and stipulated ponlties.

And finally, this July, the action remmod an agrmesmt with US( Wmre the ooxporation aqreed to pay $34 million in costs Nd permlties for the
cleaip of te aer thlc m llegally sed frcm its Gary, Indiana steel mill. (U.S. M QO-1 'to agreemt .tain firm a 1988 lawit
Wich alleged that USX had bypased its tzeetinat systo and discharged woots wmter contminated with amunia, cyanide and heavy NOta into the
Calu t Flyer, Wicdh aptise int Lake Nichigmp. In addition to the $1.6 million poialty, an eatiesto $25 million will go towrd upnadinq LSX
wmsto-M I * facilities and anohaet $2.5 million will fund a study to deterains the extent of contamination and $5 million will b set aside to
clean up W-ataw oontamination is found.

)(ldl,.ip. aid Iqrem m - 7he Wildlife Section's civil work tl cz-s tites qupx-iumtely fifty pazrunt of attorney tim. The civil
hwdled by the Section involved chall1]Fe to feral prog.n in areas involving endanre species protection, fishery Iam, intermntional
whaling regulation isms , and Ises relating to wmnaww of national wildlife reftx", uigratmy bird bAutin or ther forum of taking, and
fres-rowrig wild hormwa and burrow. E
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haal.1 pam btxcit under t bDiarrng d Species At (EsA) sekn to halt federal rw m mxz h an timar hauwati q, offdxm and an dwr oil and
galIr and aisral drvlq-tIr, road and dw consticion together with chall-nmm to tland davelqnt, omqrise half of the motion's
civil do-II. Thom chall g frecpmntly 5)le that federal actor will jeopardize ESA listed species, will rum.lt in izqrniasible taking of
sah species throu habitat modficatin, or that federal agencies are failing to adpumataly crwure madh species. a tsallengs can have

effects. For exalo, rwir==w*l ctllmgme on ESA and other grosda In N mnd -tm Irriatlno District v, Hmxk
ham force rw-nalysis of the iwircrina impats of crltkial wmtar irrigation contract ramnsla in Califohiaa central valley. Prttctive
realatian imposed by federal aamiss for the protection of lited spcies harm als r umlted in a glut of litigatim, Ist notaly a omm Which
uphald oartamt of Oom ce rema&ltru t zrequlrnj shrimp fI rnm to install turtle alud- devices in Uir er for the prateAim of -e-
turtlestata of L v. Mit).

F~lly forty partan of the Wilxdlife Smticm' civil docket i-olvas f ialry litigation mhicih typically arism tin previously unrmulated fidelas
om undr the mil5ow of & fsdwd ftiheie a t plan. (Sileawn y, United State (S.D. Mla.) (challem to o reef fish plan in
Florida)). In alition, awmuemtio mi urmimw mmoura widch roilt in the oftan oontrovva lal allocation of sace fiery riecAuam -
cox ting gro4u ontlnue to qark legal calalien . (E knL . v. (Ninth Cir.) (diallege to regulation dividing the
am ml catch of pollar- in te Gulf of Alwka into quartwly allotmonts). Te Itional Ocenic and Ataqherio khlnistratim (MW), %fiich
riulat fih -! ar1; , Info m s that they anticipst a dirutal ly incra ing r u.er of dcll;- am fisi rie peviaimly wxWAatsi
arm a .ioted to mmwMO mid tha they will be hirinr four or f Iva n attorney in their Omaral. Oaximal office to hadle much fisery
enfocgm'nt-rulated I itit-lon.

an the czr-inal sida, preakion and related activities under the federal wildlife orvatimon statute aount for half of the Section'm
orkiomd with tr fisth ard ildlife Service referring qppoxmately eigtiy-fiv percent of the ciriins] 1k1-1. Or half of U IS referrals are

from its Special Or 'ratias unit, Irskpartaryd in ahtnton, D.C., dcod u oaedaeti st d urdwror qpm.tions Unux the o nt*y.
For example, this peat year e Sectio w Involved in two major sets of eacLAcnr@ involving the massive illegal importation of wild parrot
and m -cum into the tihted St teas, mid *c n ruetl inj.0 b* first, dhulei 'Op a-tin Slraqmprm, Involved an intrirta international netak of
parrot ard mii w o lers inthn tILted States, Nmxxio, Agentina, -ail, Bolivia, Singapr and Indonia. Of thr 14 original defendanta
(including a Singalm colt1r and an Az re dilpp), 12 have pled guilty. Sentnces included 120 days of jail tim and fins of up to
$40,00o. Trial is nt for te o rining defbadanta. *operation woodtar was a four-year urdeoover Oratxion ULd reftaled a widespread
practice of Indivclhaals revin valuable cacti and selling t in violation of state and federal lam. Of the twaty-cm irdivilbala indicted in
9otar, 10 have pled guilty so far. In early Septmber, trial of an additiorrl m wmdtar defender*& omm d ad - mwa chedled to last

four wumak. Trials for te rimmnig defatdeat are expected in late Setember/early October. looking ahead, we antLcipcta that wta r" in
four current un ier qrations will result n Isreemktions In 1991 or 1992. Each of theme latter qpration is likely to be malti-
jurLlictionl in scpe, and will involve M ay a 40 defendants each.
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178
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2
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202
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224 224 65 289
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For 1992, mstantial increase ot 65 positions, 33 wkyearu, and $9,993,000 are reqeted for the Fnwimmxital Po tn
pawm including an irese of $8 million for autoted litigation support ($2 million for Exom). The inceasee uld be distributed amor
three of the four activitim in this pogrm, i.e., Environmental Crime, Environmental Defense, and Enviruaital Fnforo~mt.

Totethar, thee thres sections farm oar front line, litigating cutting edge" issues of eunvix tal law. As mrh, five dimwrnIble trend are

1. llbsg a Dneed fopard r ¢n utigularly ca: IL Onforemn to WrMA-MM volunt~a c lianaa with

lagh, As with other reglatory program, the 4etion's enironetal goals can bt be achieved thrzug private, voluntary oamplianw with
enironmet laws and reglations, ye cotrolling and treating waste and pollution is extraordinarily expensive, and high cots are a
diainetive to ompliance. A strng, agressive and cowistent enforcmet effort is essential to prapt the regulated ommity to change its
standard operating practires and iU t decisions to mom toward full conformity with environtal rules. We have found that criminal
production of evwiroumta1 vlolation is particularly potet In tis xegard, bcaue, unlike civil penaltis, criminal convictions are not
considered just another cost of doing inuin . In this effort, the Eviroret and Natural nmourcs Division woks hand in hand with United
State AtVt~rwy, providrq advice, godwaLm, todcu, expertise, focs training, and dire atmistaas with litigation.

IIV.Mv th ate of ri orL 1mmcv its a hetirk of Ura ohsrs. p the boot illustration of this pherenn inol s
D :yiJ h.ile the Env 3w itatl CrI stion ha qpearheaed the criin.l investigation ad indictmet of Exwm and Eon Sippiq, the
Environmntal Efofmc unIt mction is prowtly immrn d in developing the extenive natual rmou d as ment and ord ratiq teW wrk
of s 36 scientific aid eoomic aqpmt wltidibme n behalf of the four trst (the Departmta of Comrce, Agriculture, aid the Interior, and
the State of Alawa). And for its part, the Evirmtal Defene S tion is positioning itaslf to defend potential mits brouht bay Mrmal
wvirmtal gro4u - - already have revived to noices of iritoe to moe. This o coplmntary six of experts will likely be called uqpa

as we proce with the battery of recit oil s1pils in other area (e.g., Lang Beach California, Now York Habor's Arthur Kill) s wall.

Similarly, the B invmtgatin (aka " apermtoan De rt Glow) has invold both the Environtal Crimes aid the nviromta Defenf
S ctione. Following the iamasanie of a 116-page smarh warrant alleging that the plant (hldh is the country's ale proucer of plutontmL triga-pre
for nuclear wrtads) has an aight-year history of illegal kming, buznng and polluting, cyo 70 F2I and CP agents conducted an uNoecedented
search of ther facility. T work of the Environmutal Defense Section proved critical in tht they smxuesfully thartad the efforts of the
parent contractor (RocMoll Intanatione) to void criminal liability based an contractual defees. The croe-organizational expertise of

thee sticn is i tcr ingly nmary for many coes - involving the gamt of federal facility, natural resore damae claim and wt.1aiub
Scases.

III. EPA ' a's d t in aa n Mmltleadis enforcment will r=iire an off-9ettD IAnjfiin of rM0urM, oming in 1991,
envizutal anforc A will be targeted to mlti-meia what spots." 'lo staff this initiative, t lni--atim is t an income
20 plog it for 1Pa maltil slea l erc staff in 1991 alone aid the FBI to m than _-le its related agent ork frV2 Iten

and 1292 (frm 35 to 78 agst era). IT concept of multi-media enforent is simple - the agecy will identify specific geographic sites
or Phot spots" with high-risk health or environmetal problem (e.g., the petro-camical belt along the Ioiisn -'ras Gulf , sic' river).
The remlting laits will Involve multiple claim under several environmental law (i.e., statuts regulation air, vter, ha-za - aste,
pesticids, and/or tadc mOMMtai0). lTe goal is to focu a battery of resouaoe an the most dangerous sitoo, and by so doing, send a mage to
the regulated i,'ntrtsiem.



IV. I lmv n l Owrzwtatin. - TnLM ad anialaticin Will Onttin. Being on the cutting edge of the law has Its special
rmnqrrsibil tia. As predcted in last year's m Almeiun, the d for client onsultation, training and legislative advice escalated sharply
t es year. xamle, the Dw wi men tal Qi sctia spent 785 hours orultliq clients in 1968 verus 1,439 hours in 199 (+83 per'Wt):
ouollary figures for th Dwirmvntal Defense Section Id frn 279 hours in 1988 to 483 in 199 (+73 parot). Similarly, alonq with their
participation as faculty P,1r at qppdmitely 50 erwiunta1 and educational conferences this post year, the Ewiraiufta Enfomn
Section oordlrnted with E. to develop the 45-p" mifocsme Fux-Yyear Strtegic Plarel which lays out an enfor tn plan for future natural
reouroa I 1 (WD) claim and led a four-day onferen last Call designed to aid I)A aid Interior attorneys in the dveloeit of 1RD claims.
And even though it's the mllast section within this decision unit, the demand for Dwirruta crime speaezriWnstr or ot o unabated.
fast year, attotTiys in this section participated as makers or trainers at 34 separate events in the cctinurq effort to "i the message cute;
exaplas of sudh eaemets rau frim MEW and in-service MI training to appmrare before the Southern nviam*al Eformt Netwrk aid
the Nati r al rwirum al Eform t 0ounml Plsetir. Finally, the Fiwirumental clium and Dwirctal nfoavemet Sections will shortly

I prepmrlng mntmals for a rationvids awnviraxzt law anferenos for N.GAs and state entoroent prmonxml in 1991. Past eq rience
idlcetats that oudh activity will gumto yet mom reques for crinltatln and, inevitably, mxso referrals.

v. % dnLLnm G In M ncing no wrds, the presidents 'a991 Bdget states unquivoMlly:

wfe-l facility apliarmo with oanlmxutal lom is both a oral and legal resonlbility.. .tfortumtaly, nVirV *Al safeguadn
;wwlouly emloyed wer in mr s either tued or inadeqate.. .moqumntly, t hkiniUtri k bem let with the rwMR bilit
g,_fjsetrwi mmD • '-", of crsmim ntc frm Ilmd faclitli that h du'e,,ml o rn iest 40 yLL., l~nmmor juneitts

i xke akgrl a itD to tn clmm. (p. 257; amoaois added]

OM astGIUM th t tti asMelatiV FlOSWIl RMIt ot of clOWii4 and ooplimice aww the nmwt 30 years will be in the rmvu of $140 KdS20
niLJjM j . m, And Wll the primary oftedr are the Departmet of Fnmy and Defame, the Prmidet has directed that Interior, _

jriculbzur, Triptetion ad lM set aside ftAds for hiazrdaum wmte cleau ard compl iano as vll. The Division's mwirutAl rtactimi
dIision unit plays a critical role - not cu-y in negotiating the sinal ocanut dcI (tich set forth olianos stands and tim tables,
and alloi utatas to week fnm ad pealties against Pedal ageies for violations of the oa nt tnm), but in brIning and defendng Wfriad

a suir sits and filing ontribu.ia actions. Tim &ta in such cose are very high for all partiy.

Before btuing to ealt or ths prorm , m at be said an automte litigtion suparmt (ALS). Kn X tom pcwides clnr evident of
a ned for a gretly mw m sof rscwnm for AL. Wte "tis omben to tame ijm, ve found that domets wuld be rmded fom a
do-n so , including other lo.qL division, sel feral aqncies, th State of Alask&, and frce various onm brch offices. I simply do
not hew WKR41 inwy in r base to horlle aoh a of this mnritude. In atny similarly large, cumplx mwirnm*Al Cs it quickly
becm clear that tin govr ot con aLiU invest in AlB, or stqp pulngq the polluters. In tims big caso, simply gathering all of the
necesary ocna tram disparate loctionm arud the country requires the mbilizaticn of a mall army. it is not possible to draft enough
staff from the Divis n's r-- and mtie Utm to the proper location without droppir work on or ongoing cses. The answer to this problem
can be found in atomted litirtin support.

AL sevics have bem provided tim.u4tw oc titivwly procured cntracts to mr than 100 c in the last two Year.. ThWe Srvic iMl'I:
qatmln dents, microfilminq them, creatirq null-text and partial-text datnbtms, cresting pleading ndices, loading tra iPts into the
datas , t-acl~in the history and stratuo of adtibits, ansemring doumt puctin demands, aeaing for privileg, parforing f&Cbal
rewrrh, trecirq czrrW dmrrA and rampx e, and providliq cn-site cxqputer basa trial mpport. cOputere are utilited to mwnge Wat oftm

E
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a 4p being eeral million pmgm of document; omter sport ha m it Psieble to store, eanPulata, rarraag, aralyze and retriew
relevant information trom a d&amunt aze effectively and at a demonstrably lower -I than tryirq to acoqplimh thee taks with parlemls. With
atotion, information can be available in a timly runner far use in dexoitim, other pretrial prepiaraton and trial = t. In mjor ca ,
AIS service alo Includes the establishmet of a cetralized dcmt center. The cntrul ization of deposition and documt ooleion, film
librariw, and infr tion mnag t reurces in such doument cntArs ham aihwrixd the capabilities of pact staff and contractor pezecirnl to
perform the entire gat of mport tasks mom effectively and efficieritly.

Our request for autmad litigtion port in $8 m1111on, plus rwtomrtin of $1.2 million which will be diverted trom As in 1991 to cover the
pay raise absorpti and conv ion to howr mdinistratively-dteruined pay rate for lawyers. in the past, oamputr smqut to litlgation ha
bow vied a a luxry, but this viw no lrger apple to erwinmewtal litigation. In major law enformmt cas suh as L & and
South 3lorida 2tarr br~M District (MYS1a9ad) - ths Dwirmrt Division simply lacks the routro to be effective. Beume of fundin
1Hiitatl , W illC t atford to gther all of the relev t doumts, cxrimt full discovery, handle st production rquwts, am ta&y

.1 for privileqe, or manlyme the infwtim in the docminta in Awext, we ca. afford to prqme theca e. geowne this cas preparation
is arguably an agency functim, w hew in the pat sought feuding frn clrt aencis for theme tasks, ad until nw, them efforts hae been
qut. uasmful. Kv mple, in 1990 te Division vwl' send me then $15 .11licm an litigti support activities; all but $3 .ln hcis bee

tivi thraw.i meurumile aipmrti with client agies.

Ouw rwcrt furd-raisinq effotA hme rot ben sucmmful, particularly in the two cam cited abom. In SAM LY , the three trite agencies
argued that litigation oqpat costs am legally the Departmnt of Justice' respsibility, and it took numum metpngm, and ultlmstaly,
itervution by the Office of I- t and Budet to oarwnle the a ,ism to provide reidmburmale funding - and am tis effort was
ulti lately unc ful a Onreslonal approval for these agency np r r -wa danted. In the Zvw'g.s cwe, the DqErmtwc of the
Interior simply refused to fund any aspect of ae develoet, depite ramum disounam an the topic. As it now stanci, the Division and U.S.
Attorney L*tinaw haw been fomd to drastically curtail discovery in an effort to lit ipte the case cheaply. FalLance on client agencies for
funding ie not a solution to the chronic u*ir-fundit1 of litigation support nds in the n iron t Divlicn.

Ioee, our 1992 budet reqst for $6 m1111on for litigatim mExt in this action Mwill solve thee problem; the Owi urut Dtvision will
hev aeuate tund to handle mn uneormn cases suh as VaYdW. We will no largr be form to go haft-in-t d to Client ageces.

vf (tL - ror 1992, this progam elnt is reqAestig 21 additional piitians (16 attorxwyu, 2 paralegals and 3 suppXt), 11
laysere and $1,679,000 (lriluding $1 million for automated litigatim support).

The ageieas invlved in anvirc ta investigatlon look to the Owi intAl Crims Section for luderdhip aid directing. To met the
abllmtica aid expectations Iirnavt in that role, and to maitain a staxbrd of profesionalim In the pr~grm, wemut hew both muff icat
reorcs and a mitable ciwenization sture. In lat year' StKinq Plarninq Q 1, this prg requastd an lnamese of 33 position.
at/inuqmt~y, only 12 of thee w re prove by CPS. or 1992, aou ratlcnsle remains U : In oci~r to be n w to tsa rmme: of the NJu
and i Ar.us~v m-M In Urn 'i1.UnOi etcmei eren 1 &-- -wi iaut uzixom t of the kM .i twl~ h
a1rwE] -tEir; 1re of the aioLxu-tl flnforvmmnt Batiran. h oringly, we arm seking the balance 6C that earlier rernt, L.e, 21 positios.

In order for this section to ftlfil its leaership role, a closer aligment with the E and MI regional divisions A wall as the Offices of the
United State Attorneys ie ncsary. w itend to create three Wahirnton D.C. based units, each heded by a mprvislng attorney, with
rawmponbility for specific geogpic arem . Ninually, w nd 13 line atton-ays pe unit (incluiirq a ompllment of 9qpwf~ud attorroya),
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viii reIlt in a aroimately fcur attorneys for each E region. In addition to 13 line attay, each of the three units will likewise have two
paralegals aid three secretaries mined it. Decisions to open caBs will, in the first instance, be made by the unit mupervisor and proescutive
decisions likewise, in the first irtace, will be revised and proved by the unit mupervisor. S9dh a otruabas omsopm to that found In the
criiml division in tha U.S. Attorney. office and, we feel, will amznrage prcpt yet adequate revie of inestigative Ie aid prmeecutive
dincisio. A major premse undarlyinq the no structure is the notion that agency r ot is eseital. 7t. criel and the Assistant chief will
corttim to meet regularly with 4pervisory agts of EM and M to caadinste Invetltive efforts and policies.

To meet the maids of the U.S. Attorney districts, the Section will orntinu to target attorney applicants %ho have litigative sa~riene. o
Q j x line of o catio betwait WmbLm and the field: o. there the caller ommme to k the *trm rmber o the

mdrl jIn_ UAie EQ toam mmr has familiaritv with th mioritiee and rmctioc. of the affetad dis*rt.L or 9iln,. BM attorneys will be
sent to the di tric-t to participate in the law Enfotoint orndnating Comlttee peorm to discuss the need for oocopa tiv. efforts of local,
stAte, &ri focl-ral officials in the enfoac1emt of the etwiru al laM.

In ft."tiion to facilitating octmmunicanm with, ad manort to, the field this requt will o Iabie the Saicon to:

-- Ort~t the dmavtd of ever mot referrals. Between 1909 ard 1992, the M expects to nearly triple the dm r of agent years devoted to
eay-dixtwx-ital crinal irwstigaticne and the Em is currw*lIy projecting a W% increase In OCX agents by 1"92; am rBI id E-OC! agmtA
t-ranIaba to qretr oosloeds. Alltionally, EPA malti-medis initiative and oil wIll a will dimctly af fat %rkloamd;

"e) a t of qrudibj Id for legislative review. Virtually all irq l awnvirw-*Al lsuislat.tm today lud s provision for
uprit-,Aing criminal eanctiono;

- Paide for talnt-toi" in gmwnLg nd of oil pill cm r as of Auut 1990, the section was taffln five mh tam. An with the
LzrYjsdm Came, ttr isW PwcibitA the over nt rrm uing incriminating statomta provided by .lp cptains to the Coet Qrd at the
time of an acxcidmm. To avoid mtaintbq" thu m qaent investigation, am attorney mint filter all inaming dnamts before the asiqnod
[Fch Ax1J can review it,- this provision rmnssitates effectively d eble-temmira all oil spill iomem
PfaeIt wqervimcxs to alequtely &Airz tr graing wlume of parallel civil and criminal iromedinp and coordinte with their civil
czArT*'rts. Given thm e t &p ourt ruling in UWited Stati V. bIh , o Vled with the advent of mm awirwinal legislation
4itch IrrAud&se criminal smanlr. and thr likely roadlt of EM's mi1t-ustia initiative, the section is ommpalled to devote greeter attentim
to prallel prtzcedinqsl
mnert tm qyuwn amaid for reeroo-iztrnive sentencinq hearinge. A rocmt case In point wM i ttd Statm v. ka . Evem though this
czso, %inth was NAdled jointly with the U.S. Attweey Office for the W.D.Chio, did not involve a trial on the mirits, an elaborate five-dmy
tw-ir t e Mid by the cort ol.ly for sentencirq. This laigthy prvcreding was reqAred to establish, amonq other thing, the relative harm
of ts orxit in qmtion, including the oat of cleanup - factors nmesary in order to determine the apprtpriats entene under the
W id" I .ne.

~Tfui- T r - For 1992, this program alemm is requistinq 27 additional positions (IS attorneys, 4 paralegals and 5 oupxirt), 14
'iiyrnv A S1,813,000 (including $1 Killian for aimitcted litigation stort}. fle Dwirunmental defense Section (WS) attorney report is

qr"NAd into ut,.'. diatirrt cats ales- Federal facility wrk; enforcing the wet-anid la m; and defedlng no legislation and rveiulation (chiefly
tl";t fiIvovlri FIEVA and 'o upotw emcorciant). Aditiomally, the program is seeking to undertake a mraaqinnt Initiative involvln the
woeroipit of Ita jivA-irl volIa of mrarwt deare aid proposes the creation of a a" to paralegal unit. rinealy, while te bulk of the
ivqYtntUi $o) ,rX0 for Ai, is to support cas specific needs, $100,000 is nafie for research in ccmwntion with world War II ere govenmt
activity Iyreovi'Ij rikx-r and other defense terlal gxcmrtlcr. E
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In 1987 and 1968. End t.Al referae Seca avjmgW 30 nw casm a moth, in 1989. this figunm jumed to over 40 awi t In the irst
thr 0the of [990 it catapulted -- to oer 65 a arith. At the sam tim, ES is eqriencing a O(rzEvdirq ricnime in ome ctwmw xity. "di
is attributable to a rumber of cause. fl Section's caseload is ro at the point in the evoluticsnury dvelqint of the ervAronintal statuts
and the aifotcrat r m at Which the a difficult, tlms-coroaminq xgulatory decislcis are ooourrirq, and mvat be defaendd an their mits.
In cotrnt, the awn pt aw nmy x WS ca w handled by brookin legal doctrine precluding merits oidwetim of pr ture Cas. go
mmwwr ,-f t-h I nwu.*t. iM r1 f h i th rm. m, nf hmur. w in K". Tn I57- tha" eAmrAmm I ^ WV l MWM- ft 1m i
ofrt: tav, thea 1*52.

1.) Th federal facility kI-o Omtojiuss its unatad growth; onsider:

I 1~f INU Iv M M

7fral facility cxd1imns &te)

CA otribxutIo claim.... 7 105 154 192 250 262 350

ttmar the advioe and conultatinse rvloi otfend by thnvirometal Crim Section are designd to arwxxxrog litigation, "--- orfer by the
ES arm designed, in larga put, to limit or avoid litigatku - at 1s as it applie to F*a Facilitim. mNm qecifically, IA&.tbn.. Iof EnS that the -t lm- tofa 1 i ~ o Iaix vith mwinv ita 1m- is thru.h Urn de.-iq-nt of stnr ztc .
for cMI ian zren,.-r, tud l for f al ctr R M s that QW 1* isiN JUI s ca km tWO- d cailv. th ar w amldrnM

v tic Unde r cEIA (opteaive iwirWmitAl ROWs, osponaticn, mid Liability Act of 90; alk
"Sptiz ) the federal gernmnt has the as resposibility for anvxonmw*al comply a any prlvte party tad is l iktwie liable for
cleanup. Fual agmcies, are esapcted to fund suc actions through their notul process s (i.e., rot us auprfnd mei). "as lijh- Iity

wt(ards to the snint's cortxactoxs and lmm. Since the goernent on one-third of tho naticxr s lard au-e, this liability includes
zaromn wastes sites at thousnds of laifill, dumpe, laboratories, military installations and hospitals, wwpxn pgoduicta r plants and

irduitrial facilities. In 1966, in ShM (suparftud t and Reathorization Act), Oxvpvm intruted EM to emote a fed a tlnWy
hazard do wte compliaie Dockt, lsting all hazardous wte sites ownd, qpratd or ormerly owned or qopebid by trn gmh nmnv*! %
and, ES has worked with the 0qDrtaw of Derfme and Evrgy to devlop nodal lai s for hazardous waste clean up agrsivnts with EM;
similarly, efforts arm now undrway to develqp prottype aqremts with States. olmsIing these e ftorts hirv be the dvelcmet and
presentation of a oise of training minr in hazad wat lw incudinq, las yer, to Fp for 00V, two for the may, three Jtice
LU cc-avm as wmll ts wovidirq ettowny pmvalits for 10 privately-sporuI federal facility onpliance painm.

Apart ftm reotiatirq and menourginq oipliAne ag nts, this Secti 's federal facility workload also includes defendin all OR and their
fedand agency licords of DeciskAn (F ), hiich outlir the EM's goms plan for addresing pollution probimi. In 1991, E will be flnkllsing
F for Rnmgy Departt cleanup ple for hazardous and radioactive waste at aqpxamtiely 15-20 feeal facility site the Dqdrtnt of
Derfes eqicts to refor another 1.5-20 in 12. Challem to t remedy meleitrn can and are being bec$t by citizen gr4pm, nnzi4hiqrm

l~oordirg to the ormsl ona rket Office, the r are currw*ly in ms of 1,100 facilities an te docket aid CO has addtilorally
listed anothw 8,357 facilities an possibly requiring cleaniu,. Hwia-~ iblte Lu~ e ~~~~iIy 1990, pp. 56-M6.)

0
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cities, and states seeinu millions of dollars in civil penalties under state hazardkos wte and water pollution statues (for excle, the civil
penalties claim in hio v. en xseded $230 million but was axxesstlly settled for $250,000 in con inge penalties). Both because these Cases
involve detailed and highly technical review of thousand of reord docen and decisions, and because a suctssfl dKllmere could result in the
los of millions to the federal fisc, they arm amon the mot complex cases handled by this section. In am, the Envirormental Defer e Section is
seeking 8 national attgoreva to handle ix Federal Fecility workload in 1992.

2.) WemArDr Ehfmept and efaue, tards litigation cmn Ie broken into four distinct categories. The first of theme mntes from appeals
to administratively determined penalties. Ulder the %ter Quality Amefnrimmts of 1987 to the Clean Water Act, EP mid the Corps of Eninems wre
given authority to ass administrative penalties for violations of the Act if the m involved yere urder $125,000. he asesents, hever,
are subject to judicial review in the district and appellate oirts. In 1992, we expect apprxiately 30 judicial challenis to enwie frx EPA and
ae*her 30 from the Orps. The EDS will be rtipqonsible for defending these declsicns in the courts.

A econd category of wotlwd 1 ses arises whwn M and the orp disagree. As part of the Adainistraticm ~ avowed (xoniutm to "no not low" of
etarnmd, EP. is incr singly exercising its statutory a thority under Section 404(c) to veto Oorpe decisions that would allow flling of wetlands.
1s matters geerally involve swaitive policy issues between the Corps and ' A, as eil a significavnvt eoomic stakes on the part of those

seeking to fill the wetlands, e.g., large scale developers and mmcipalities. Baween 1964 and 1909, there erm only tw 1A.dLts involving such
EPA vetem; so far in 1990, therm ame four active suits, three of wid involve dam that would provide a pAlic wmter supply or recreational
reservoirs for auncipalities. T are high stak ce wre the propments of the malti-sullion dollar projects arm vigoously pursuing their
claims.

A third catqory of wtlads cs is the me traditional defensive work of the MS. In t instae, EM defmr suits aqairt ER and tm
Orps by induivid-a mesin to challenge the agcies' pliinary wtland deter onatic and permit actions. Typically, them lanwr hve
either bome frustrated vith the dremi-out permit pro m or have affiratively decided to ignme it. Tehu, this important part of EMK's practice
iolves dimimirq preepive strike action and offectively requirilaqLen awr to "play ball with the agency" until cm onete decision has
be ma on a permit applicstan. Frmpqent-y, thes caes include aleventh-hoir requests for temporary restrainir orders and preliainry
injunctions.

If a laim hes filled wate of the UnLted States vitut- a permit, aid the agwu1ies arm ale to secue volmtary caqpl, i vith
administrative order, the fourth aid final ostaory of wtland cases is triqered - enforomat. Tis is the etmipiry mot directly affected by
the President's waitlaid Initiative. tWamm 1966 and 1989, ES handled 2-4 such trials per year of the several hundred penig at any given time.
Within the post six monlw howr, EM has already ha three trials and expects five mo before year's and. EX 1992. U section e2ogt5 that
30-40 c vill be in actie litirctin. l fooc* action am etremly tiw--onmming because they reqlim the section to involve
itself in the invest-geticn prior to filing to Iire that the cam has be solidly prepred. Subsuently, Um section must expand considerle
time in the preparation of expert witness who, in turn, ant defend not only the &pwscy's datarmination but the appropriate rmady (eq.,
restoration or itigation). The defendmas in these caes lnreasingly seek jury trials, hoping in wony instances that the extent of teciicl
expert tsetimny will confound the Jurors. kAocouiily, we ha e found that jury trials require 2-3 mom tim than those before a judge. By wy of
example, consider the houre devoted to each of the section's three triJls in 1989:

I :U.Si. ynon ...... 519 attorney hours & 43 paralegal hors
jy=x~ A. . .. 1,945 attorney hours & 260 parmlegal homs

U.S.v. ..... 1,352 attorney hours & 36 parallel kurs
E
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fttr thethe Prasit 'a imt flaee initiative, the f reia 7 -- ltiol atoaM in 1992.

3.) Now Laglslaticn. J&AxatiCn ad Initiatives. Altosxh this category could include several discrete pp , cnly bio have bea singled aut:
tati-vsdia 9lt mpoq nfoccmu ad [edw-al Insecticide, Fungicide and Fldenticids Act (FIMA).

By 1992, the OLll regulatory force of the Wbter Quality Act Anmndmw ts of 1987 will be felt. The toxic what spot initiative includes theidentification of wmter bodies in %add the water quality is impared deite the application of the best tecimlogy to control discharge of tmdcpollutants. bs law require states to develop Individual control s ties that will bling the wmtars into co lance within thre year.strategy are then subitted to . for review and afprcval. This om-time progi is the oeutrpisce of the water rjpmity-t sed permit o ri .
Speaking of this pr Mulch 14, 1990, the Gwmail Oms1 of E told ec of the EA regicre:

'I mqpct that tie lititlon burden... my be trimka . logothe. the Fogios arm drihtifying apMucimtely 70-O0 facilities for wtich
permits probbly ned mdificautin and the Jegione mut appoe or disapprov the state's actions on each of the".O

ulkmKuVw1y, thes reqUaatory decisions will create a rl surge of litigation for the EW swe before 1992 became of tto hup Muts of Mnythat will be rmjdred to reduce dischrges of, for ample, dioxin frrm pulp and pap mills. To sqnid upn this e ampl, the pulp and psrindustry ham reprtedly e ide a mti-mlllian dollar war cheat to liitigate decision undor this guor , aid if the first 30-40 c are anuyindiutian, we will am the ntion's hight-piricd law firm zaaloualy reprseting inuietry in these hall g. 7he various oxpaies ofthe American Paper Inetituta (the apr tindutry's trade aociation) haev rqxeptaly together and agreed that ech permit ad regulatory
decision will be challimi in litigation.

On aniwhar fzcmn, EP. has rectly placed pesticide imaes near the top of its priorities became jpr control of pesticides ie a mjor moncrs ofgrcuntas tar and surface water ctaintion. The 1988 ame ts to FIFRA require EPR to review chemicals and ptuxmts which ware autorirad foruse in the pat, and derine wudar cortspxrary standards whether they shoild be sumpanded of cancelled. M decision to cacel pticide
prtuiK~ s are variously allaqg by ftrmser, marufrcturers, and citizen graips.
Hot surprisingly, 's VIFPA defensive caload before district curt has nmalied, reflecting a large number of FIFRA iniamnflication claim by
cxwu of carulild pesticid. Specifically:

Pandia [efensive PrR lAioWA1L Doistrict QC.azt criiyj

I& DO 1W am (as of 2/1/90)

FI FRA Ca O: 23 23 23 19 105 313

In I ight of the FIRMA a dts and M'Ia priority for peeticida review, we eaqmt continuing growth in the rmbar of challenres to EPRdeterminations. Together with the ati i-related wt sxt nf xxowent Initiativ., this IFRA caseload will re uire additional1Attgmns..3



'1.) Ostralired Paraismi for Qi D re. mnitam uln Anrl l Fosorh Activiy . Presently, them isn so acute read to
systintically monitor thin groving volume of federal facility cxmpli gret and os t decrees to mm that the qmwsrTmnt is meting
its obligations. lam monitolnq is lax, the U.S. is rqs:d to embarrassing and costly enforcement action. For e ple, the state of chio
rwently ou*ht a Contpt citation, including penalties and c€tr sanctions, booed an no-compliasre vith a otmet de 1 1oven in hazarmdo
mrsts cleeW at M's fetrmld, Chio facility. While arqiply theaP fuctinesh uld be performed by the client involved (e.g., DOF). the fact
rialrm that our role In affectinq Iems a itnsta is such that tie cxxrt infers Justice oversight. And sincm each sih agree includes a

wedmnim for dipite resolutao., early iterveion n our paut. would largely obviate nol-crm1iancm suits in that we could effectively force the
parties back to tm bargaining tabia tm cxomianc diqitsa arise.

Rather than overbudmn EDS attmrTmym vith this resxnibility (%fo ar rmeesarily preoo4)ied vith meetg other litiqtion dedlin) and to
ensure that th tiAntian is pmrformsd both systemtically and efficiently, the ES propos the crstin of a serate paralegal unit to monitorounant darsm.

Anoitf finction of tie paralegal unit would involve the ica in litigation in which tie U.S. is being nmd a potentially rupxmible party
for its role in the proactlaon of rubber, speciallid chicmls and other c itical matAsil during the Would War II era. In 1939, a war asources
Board ts formed flloid by thi 1942 ostabliuunt of the War Production oardo ; mny aditional prodct-epecific giovernmrt cororations wre also
established. 7ee a wzord with m r manufacturers Nd industry to expedite production of critical dafmm-relatad -sterial and
comalit- O, e.. * M, mnritiom, jeqa, uikl, etc. Now tt m of t 1e e mlaufacbtire nd ilndmtries (e.g., Dow Cial, Arco,
Exon, Goo r) am being sad for creatini haazdu wate sites, they are om *w-..iiq the G nt nd claiming that we too arm liable far a
portlao of tie clestup of the resulting h ardan wte site,. Current, qpzdmateiy 20-25 much cxantacclaim hav ben reivd and,
ocmitmt vtith the M qiis an atfceit. Nd efforts to ferrvt out cm trution acticra particularly at Defense irtallatirm, we
ntcipa:t mmr m such cutm lsm and suits. The ca also arise fras tding suits, following state or private cliso litigation o
(e.g., ,li, /t zlu v. n. My aL). It is thmfore critical to identify all cntracIn obligation, aments, cr othr refers hihi -3
my affect ti go mnt's liability. 7w cm involve ompreh ive histuricl resarih and analysis of complex ciurs, busLssm wor, 00
and high level written m micat .*in ordiw to satablsh a thorougi du stnding of the Govere ' role in aitrall Ing or directing priva
businmse nearly fifty yiers &W; thin Mticni Archive alcm ham ove 200 file cimnets of written intrial. 71e task is further cxmplicated by
two factors: 1.) bumcu of ntial smoulty imues, a r of salint dom ts ha never r been dn-clmmified; and, 2.) the War Proaccta
Board wa abolished by MoKLiAv Order in 1945, and moot other wartime ompration (e.g., amrev Ft*tbw) were also disslvd in the late '408 and
early 'CM.

At prmw*, w are lU-equLpped to deter not oaly dnUe the govrerint bear any liability, bit thin extnt of thnt liability, if any. A
.Lubat of thin claim, in and of themselves, am smil noah tht thy do not warrant a historical sarch of the domnt htseed in the Archiv e
aid tim 1mdral lacdOw*4w. M't taken together Nd discerning thn tri, it is evidet that an historical data be isn cmary to determlne
%bich war prcdirtian boards dir -ted which activity of thich industries at particular sites. *- pently, we need to be able to tram the
msuousswr agencies (e.g., GSA, Oammi ) involve. Beamse each of the oasie is imiLlar in Its elcimnts of liability, such a data bs will be
invaluable and ssrm a -u istat approa to soy mutmoqeqt settlmuts.

Put sucxLncty, a ra'nr of defenats are attemtlng to tap the dsep poets of Utile Sm by cou.*Ar-eulng time "orphan agencieso that were
created by Daddy Warbxcw. A parallel unit copled vith ALS ftding will effectively prevent L urTUenrd rnids an the TTeary.
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- This auction is rmqpnting 17 additional positions in 1992 (9 attorney, 2 paralegal and 6 support), S Woxkyeax and
$6,481,000 (lncluding $6 million for a*4t1tAd litigation 4 ux(t - $2 million for the 9g.YaLda ce).

1.) taooal f DsJsLl laim. by 1992, the greatest drain an this iectlono resor is likely to omt.r nw cmes alleging
damas to netawal xnmt as a rsult of a releme of hazards sances affecting federal lands rid wildlife or oils spillage into rivers and
o~asta.l watAr. Undw CEIA, 4hviver any site udari fedarl aency jurisdiction is injured, the federal *trustee my ask IES to purmus a claim
for dm against those parti rpr1ible for te contamination. (lb appre iat the exnt of triwte dmin, Interwir's BZwmS of Lend
Manopmet alum overseas 270 million ac-i of public lard.) As demotrated by our ap riso with C, those comm ars OFarUly
remsxoairc oltnive Involvirq noval Lw at the Intersection of law and e.onomics. Mover, unlike other CEKaA claim, thee c my be tried by
Juries.

uda cEA, th statute of liailtaticn for claim began to run in March 1990. Ho r, reco zin the potential reammax impact of Uese claim
an th r a enird r of the program, Slwyers eat with officials of Intolor and WOA this year, and cain ' fcm a list of 0mr 200
patisl sites, we le to obtain state of imitation *tollinq agrmnts at a numbr of them sites. T tolling WJ i however, only
poste onfc action if aqroata roluving the MW claim arm unmucomoM; additional, the clLants how informS us that yet oher
ases arm in the pipeline. 8prpifJaliy, Interior expects to refer six in 3991 ad 12 in 1992; MO will refer three a year.

Oompouning this drain an the paup m'a rocss is an maticipatd sze in oU spill referrals also involvinq MWI claim. The GO estimt that
them are 10,000 mpillA yearly from vosels in U.S. omea waters and EM extimtes that te 650,000 axmmgrmund store tans ca 2,000-3,000 0
sills per year. Sm of tee spills have ccnamimtad drinking water sup1 ies and dwed ewitive onvirarwAl arm . Given the public
outcry o E~o., imlard, NMll ad the recent Nw York Harbor oil spills, it is clear that neither th public nor Ongr will tolerate
inaction and a greater entcemnt effort will be necseary. en in tlm oil qpill comes in hdich ve arm eeekin only the costs inmurred by the
U.S. for cleaup, we can ex t a Or drain an attoriwy resources. the Coat Gur'd, thich has primary rIxnwibility for tho rewoval of oil
spilled into or upon navigable waters, ham rusntly referred 40 Section 311 (Clean Water At) awasits and exets to rater an additional 90-120 by
the aid of 1991. Taken togthe, WO ad oil spill onfocuorwt will reqAre at least 5 additiosl attorneys in 1992.

2.) fm &ral'rLity NkJL . Thim, tiron reurets non-M federal agcie in M A ce. he oearine MM a federal agy, much as
interior, DwrWy or the jricultere's Fftot Service, identifies contamination on land or facilities under its jurisdiction to c4icdh privatA
parties my hae contribd. In asuch intancs, E is mlled qon to pars"e a the orivalt parties to shrm in thn

i j,.l Typically, thew ire mlti-party actions inrlving as many as 20 dfe s and lncludinq scm of the Nation's laret
corpoaticr (e.g., Wcwamll International). Because federal a EcLies are now requiid to survey every facility that it ows or qPerates for
oxt*Amnation and to undertake clesap actin at each such site, additional referrals for contribution cases are anticipated. intoior and Defeme
arM t4 to refer arx hw2 5-10 omms piece in 1991-92. T leea, ateries now has a task force specifically charged with developing contribution
referrals. EM* will ned at lst 3 addiioal attoranys in 1992 to handle these referrals.

3. Whllte-Li "t sC litim n. hi R 1 expects to oct inus referring traditional stabe-ispecific lmtz againt individual in
numbs rougaly eqlvalant to those of racmt years, the Acy's foaw will twqe by 1992 to Walti-etatute litiqtion focusing on, for oa le, a
mjr industriaJ cateory, a major pollutant or a q ific geoq dcal region as a rewit of their tmic "ht Opco initiAtive. The rIultnq
lam.lts, irwoling multiple claim und several rwixun wtal law in a given gqograichlc region will be extrily oOxplex and r cxuo@-interive.
To purs this liattivO, a t a 20 inqwe in funding in 1991 alone. By 1992, tle Em antLcipates a coollary increase in
such referraL and will need an additional I attrns to handle the influx of caes the first year.



Oxization: f lrrueKK an Mnl loro Division

ItM
Att=rnY ............................

rle al ...............................
Clecrical..............................

1992 BOe
BN rz APPA
122 122 $7,320
25 26 832
77 77 1,848

............................ 224 225 10,000

ftM-11u Jr costs.......... .......
Ajtocmtad 1 ititon s4 ...........

14,022
4,000

18,022

............................... 224 225 28,022

1992 ROMt
ft* m APPE&
165 144 $8,268
32 30 938
92 84 1,982

289 258 11,188

14,832
12,000

26,832

289 258 39,221

43 22 $948
7 4 106

15 7 134

65 33 1,188

2,011
8,000

10,011

65 33 11,199

00
0)

ftwimALQJ - 21 positons ad $1,679,000 ($1 million for automted litigation mqV5xt) to provide a ort to qroiq
nsbam of US , BI wd BEM nawi personal; additionally, .taff for "aint team; er.aninq haerins, "hot spot and parallel

Rw rLm - 27 positios and $1,633,000 ($1 million for autmted lititicton w~xat) for oveall growth in aeload
aid camplaety, atrutle to federal facility client agmcy counseling and doteas of federal facility civil Immity claims;
defm mrd enfowint for the inistrationls wetlwd initiative; w qt*" and IFRA cases: paralegal unit to sonltor federal
facility complianc and etablis a datbem for omx**rlaiws lnvolvlnq World war 1I war pctmution bou'd.

FM - -- 17 position and $7,687,000 ($6 million for automted litiqatlon sport) for natural resource dwe
claim wder AC and oil spills under 311 of the CWR; for federal facility contribution actions; aid for *tt spot" enforne~et.
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1rdirmemt aid Natural Ies, cei, DiviaiyMj

Salaries and E es. Geral Leal Actlvitie:m,50

2nMrv of Decision Unit ja__e by Gbiect C-Inm
(Dollaru in tusand)

OtcanizatiL: wIru IItawa Divian Decision Unit: 2LD3 zvwirr*mental Prr Uction

11 P ocupensatio ........................
12 Peruonel bw fit& ............................
21 rt a l & transportation of ; p ,s............
22 Trawportatin of things ......................
23.1 GSA r ....... I ..............................
23.2 Aantal pyints t others .....................
23.3 cma totic m, utilities and msellaneoum

ch'a ,9 1 ,.. .. .. .. .. .. . ... .. .o 0o.........

24 Printinr and reproduction .....................
25 Other servo. ................................
26 &Wplies and materials ........................
31 Ejgrtipmw1 .................................

7Jtal obligations ..........................

154 $7,084
1,133

747
93

1,120

303
163

5,490
140
1 3

154 16,366

1~LAmn

202 $10,100
1,616
1,102

153
1,530

612
214

8,683
184
122

202 24,516

1992 etimatle

258 $13,416
2,147
1,407

195
1,955

782
274

18,654
235
2 56

258 39,221

Anoint

56 $3,316
531
305

42
425

170
60

9,771

51

56 14,705

* InMlUA 2Y AMury and $3,506.000 in adJustmnt to bew.

0
0-A



Jufiflticmtia of Prmonam and Perf
D~wirnmn An Hat-al lFfouysm Divitan

Salits d Clgrm. Geswal- Activities. 15 0128
General itigatonM 2ULL32

LanaBanns To defend and promote the public interest in federal land, water, mineral and Indian prgra .

To sacesestully defend cha-tlened federal progrms and policies affecting the mn nt and protection of public lands and natural resounce.

To defend the Treasuy aialmt metry claims arising rcrm federal Indian and natural resource program.

To represmt effectively ts intbmes of iUln Wer. the Unrited States is tuste, especially in water rights matters.

To provide 1islative, public and Congreioal liaison serv far the Envirmt aid Natural Roce s Division's promm.

: Ibs prgrm incuddem then Gannal Litigation, Indiw an sores and Policy, Legislation and ~Scial Litigation (FF14
Sections which are remiikle far tral resources litigtion, potection of Indian rigts, and various legislative, policy and lWimon
activitis resmcively. Of town, tr Geral itigmtin section Is t laret, aid itsameo qa ove 70 statutory areas sdiniotved by
sral doom client aqwwais. Ttjttican.l Genea Liticmon cmes ve Invese codem nti , in which germn actions are alleged to have
take private Ix wtyr Indin claim tor mtary Mlef trom 9qomwTnwt Inaction or 1im, defense of federal pram challenge for
faulty envircusa imact anlym and, minal lming and minig cs an laid and in te outer Continetal Shelf.

The Unitd tatme hex establied rt ralaitindM vith various Indian aid India trima Uuuq a uyrm of trusties, statutes aid b iontva
orer. Under thn* autorities, thn gvn in abligd to perform a nme of funtictns an behalf of them tribes, Includinq litigation to
defend their rights. Ito Indbin Ammouram Section of the decision unit handles Uhee com the r important involving watr rights. Many
Indian reseratcur is in tr arid portiou of tr country where coaptition for water is fierce, and tribal rights to wter mut be established
before re ervation lands cn be develod. 0i 50 million acm s of resrvtion lands, and the rights to mjor water ustw in dry stern atatte
are at staN. Other ce in wtkch the govere roprommwts the interests of lIdiaw Imolv the establish nd protection of huwfnq and
fidhq rights, and silts to arnu question abut tribal rlihts to self-determination.

Finally, resonibillty to revie and co n legislative propoals for the Divisinm's prgrm rests in th Policy, Legislation ad Secial
Litigation Section (PLS51 of this gm. Many enir tal statutes are tr mject of no legislative proposal, which benefit from analysis
by the Division. After a bill is pased by Congres, the Section's responsibillty involves analysis of now issue related to the implmntation of
the law, particularly in the firwt irus esr when few court decision exist to give quidan an mbiguities that result from ch es in lam.
Cmlte screening of nw legislation insures that the Division has detailed intormtion an hard concing the legislative history for .us in
litigation which arises after a bill b a law. Cxrdination et the various federal, state and local governmt agencies involved vith
ewiroetal omncumn and th oormrvatim and dvemlqmt of natural resour is also within the purview of the docisian unit, as is the initial
development of Division policies in these areas.
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-NA~ AdKxkaW: Acclidwt. of the Gemral Lit1titon prova am paetrAd in the following ta1e:

Cl a UtLotigo
Caeb tters pmdinq, be imUMi of ........................................
CMMW/lbttOMl r*OSLi m ...........................................................
C~im/Wattr close ............................................................

QMiOb tm psrdir, Od o f ...............................................

Om4stHatr pourdin, beginning of year ..................... ...................
c slm nttam r e ................................ ..........................
Cam ttas cldJ, .o..f................................................

cm/ftttoa pelirq, idofe of .. ........................................

( 113bttar rMOA'dI In 10of yer
C e/Hatt s pndia , beginin of yeaa ........................................

lb ttem rlic d o ...........................................................
Ca es n tter closd ........... ................................................

CfmV tr*prln, beinn of year ........................................
CSMB/l'O .d -U1 VO~e~e d ....... I....................................................
Cb s / .Lt -,w Closed ............................................................
COW tta pending, ad of year ................................................ ,

3,723
831
750

3,804

5U2
16
11

562

535
2,387
2,187

735

4,810
3,234
2,948
5,096

3,804 2,563
764 900

2,025 750
2,563 2,713

562
60
4

618

1992
nB on=

2,713 ... 2,713
900 . .. 900
775 50 i25

2,838 (50) 2,788

1992
IM -am CNN Daon

618 618 ... 618
20 so .. 50
20 25 5 30

618 43 (5) 638

735 635 760
1,680 2,000 2,380
1,780 1,875 1,975

635 760 1,165

1992
_ Ow a l dhU: ,

5,096 3,811 4,086 ... 4,086
2,524 2,920 3,330 ... 950
3,80 2,645 2,775 55 655
3,811 4,086 4,641 (55) 4,161

7i Section's purviw sam m 70 fedia statutes. and involves ily diqpart prga and cliet. As befcre, the Geral
Lltignticm Secti cxstin to be a solidly cost-ffii* pirap . Of lam totaling $529 million in 1969, only $25 .llio in judets. m
aarld for a Psy-ot rate of ons dollar for evey $21 claised. Oxwauely, in their affirustive litigatim (plaintiffs' mlt or cxz)rclaim)
the 9actln ubmi a ra d $31 million.

them Garal ltitn Section's m sigifl t victories this year w the sm fUl defwme againt plaintiffs' atteeip injunction of
thm launch of the Galileo spmecraft In Florida Ooliticn for eo ard Justice Y. Gvoo H. BMmh. at al. (D.D.C). MrlLing with lawyers and
tahnic staff frm IMM o wall as the Appellate scticn, Gaural Liti atlon Section (GLS) atta y orl- aruad-te-clock to block the
Lsmuam of a torzy restrslning order and plmiazar juncton based an plaintiffs' astio of radqpto Matimal Dwiroental Policy



Act (MM) a atiag their effc was rwird with the dimimal of an qp a thervby allowlg the $1.5 billion Galileo probe to proed
urtmpede by the legal tmpet that had developed arud it.

A predicted in lest year'sajubmi in, this program ha q iend an inre in takinp-relatad wotlced, particularly as they relate to
wtlands ard the Claim Omnt (e.q., Cimntti v. Mtkd tSta - state permit deial will rot deviate takirg evaluation of shinate federal
permit d lal; Douro op. v. iited State - iutdaline maks permit denial highly likely and preclude a ripeme defee in siny instaes:

-am~adim H 1r. v. Maltad States an the facts, wtin* rmgilation did not significe tly advane leqitiate federal public health and
safety ir*b t: furte proceeding to be hold an hntimr the property lost all ecornmic value). Pftt slgnificantly, in Mii DamL t _tmya

t, the Claim Mtt hld that the statutory prohibition of u-face mining in "imrtant" alluvial valley floc in the Wwt effected a
taking of a uamfac minigq w.orie. If LLnLAn t. tv f cm cam alcm wmld camed t1is ainlly

In a came brotivt by the ZA aNKzM prsm, following a five-day trial, th Omnt ruled in favr of th Goverment ad the Gila River Indian
Tr ies. (Uinta tes Y. Gili V -liv Irricm-in Distrim: D. Arz.) The original drve dates brck to 1935 and allow a water aimnesiowr to
pxpotion mters m n as*m usr. He is e3qu-inly cried with mkir qaprqiat deductions fr 1s suffered for evaxation and

eep" in ordrr to put the efw ad loer valley an equal bis such that tin d te (and m sior) parties r ive their fair harm.
Tin Tribes allegad tint the Quml erlc ws not priarly enforinq tin crqplex provisions. Thi jue ruled frm thn badi ad c dI the WM*
of tin miticn &ttorne" s bein mang tin five best ces preute before him in his nin-year tenure as a juge. Ih action outlined by the
Omirt will reult in mdditoal wate for tn Tril rmring frtu 20,000 to 60,000 acre-feet In any am yeer-an amount. afficisu* to irrigate
3,000 to 10,000 addlltioal acs ot farm lad In tin San (irlos Project.

Tn Lnited StAte troot suit n .-- d to obtain reer water riqts for the Wlker Rive Paiute Trim in 1924. A Uh/tk d States boad of Water
owelmi rws mo created by tin ocuit to act as a after ster and a~ortcon and distribute tin btsxv; tin la t ater m rn thin rimr is tin
Walke Rivmr rritIoin District ho Irrigted land arm uptrui from tin Mmawtion. F over fifty years OrILI attcvnys hamv r4tese
bh the Board ad tin V'riatim District sLultaiencusly. Th decrze also provide that thin sqne of tn Board, wtddc include attorney' fees, ,.

arm to be itre] by all tin wter usrs, irncuding tin Tribe. 7hus, tin Tribe hae tmm in the unfair position of paying for lea fam to a lawye
wh rqxmts thn Tribe'a sn - I I itor for water an tin rive. After thrve hearings, qawurqd frum Octobr 1967 to August 1969, tin Judge
firally ruled tiot tin attorney irl d ha to elect to rqwt either tho Board or tin District, but not both. The Tribe is very pleased with
this ruling. fUitaid Statm V. Iit RiD rric District. D. Pv.)

A third and particlaarly stlst q involving this pru m wa @t & ci se to elorate an U" t ais benm,
qite siply, it emmm uts el eed. cnturies, q~dimtely 60 TnI reliqloa. priests beam bae ealin a reliqicum pillim" from thnir
rvatiAr in A Pbdoo alunq a secre] Ith learned by m to an equally sacrv arma in rntneast Ariaons knai n as Kdohlweals: s, or *suj
HsAwwo. Tn tre ocurs once every fou yars at th tim of tin ainr solstice and cover qS:e imtely 110 miles aver a period of four days.

hm pilqrim, truvlirq by foot ard hwabck, wr first witn d by tin Spanish cweListewr, OCrrnado in 1540. In 1965, th defendant, Earl
Platt, on@ of th intsrtin landnrs, dull qed the right of th bxis to crs his lass. 7b avoid any violence, th Section euzd a
teporary reraininq oder rijolming tin defeorut tt interfering with tin pilqri". We also brougt silt selrq to establish a presciptive
saxeme awle Arinal law. For thi rt fou years, tin deftmla", a roomer state snator, county attoiny ad cm of thin larget ladukarn in
Arizna (rqpotely cwfauh or ocirnrolling 400 mpnrs miles) tAmeictumly -11 1 tin pirogoution of this cae. Itn ourt ultiataly held th
derfdant in civil cr*tmjt for ibm-fsrinq with the 1969 pilgrlmae in violation of a m1cand texmary restraLnig order. Prior to trial, the
local ara wn on the brin of violne.; tin bwus we cutaqa at this deecration of their anciet religious rite and ti U.S. arn we
ale -tl to the pcribility of cpwi lowtilities. It wa in this dvanqa atmoshe that tin trial begn in Janry 1990. Thin premasitin of our
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evidce was difficult beue tIt qpadrankua pilqrimage hd hitimirto been a secretive activity unknom Lu most of the Anlo community.

ltWmilve archaeological, thiatc. l and o rum tstimny mi nede to sprt our claimm along with lxarpr rm ue o translated

the ttimany of several elderly Zturi. After a faorale rulin- from thim benh, tm nis ga cthtiw to utter a briet prayer followed by taars frcm

may in thm courtroom. In appeciation for thm efforts of thm Dprtment, tim Zunli are pladnnir an extz dinay dey-lrg celebration with tb

entire 12,000 Zuni Tribe; a oramany of tis nmthaer for on outsider is thought to be wqx in Zuni history.

lTh aolishm of tUhe Almic L,,latic aul ,Mcala Ltitim (PL64 Sectin include rot only rspordin to a rec number of logislatie

dOUmint, but aio their re t effort to mritw J ctm w c mut in Um district courts and participate s In elected
initamm. This letter activity ime inen to identify pivate party consn am, primarily involving the Clean Water Act, which could iqot
not onily goeent prgram bt the caum of outmqut leal deisions where the government is a party. The woart involves M&Aniw
coordination within tie Ddvision sinceseval other timxu (nvironmntal Efo nt, EDnvi tl Catm and Apellate) otien ham wri
intrvist in thme c .

Thm PLSL Section woard u ttamivaly t poe yar with Oomr , prepaqi briefing a prq ers and backgru nwlymo a the Administa amd-
te to te tor the respnible Hous anmd Senate .itt. Way owpoct to rmlin active in th o until eactm. M a

rmlt of their efforts, the bills that hoe p the ainto ad am pWeing in the House contain c.Ltomnit provisions that streqthm anitrm -
m a auhoritis and incrmese tim crimna fime for violations. We are confident that the legislation that finally omrgme will include much 00
prvisioa, ard vill result in m e facte enforcement md iunn pmlty reaceris for the Dqpartment. dditloroly,tm Secion has ws n

with EM, DC, ad Do to forulata os itiom an various blasl fhcilit-ii mwhre olin bl Ia that hm bw off 2 OirCt'm, md
to attemt to develop an kbhnistrutiau feral tcil itias bill. Ouxretly, m of thm xtxm legislation wxuld wai e th germent's imartity
fro m its by etatas smeking to collect penalties for fWaral mny violations of state imuard ahs lwn. to pe eti't a taial penalty
exposu in thme c is anomuai, and a satisfactory legislative reolution of tihe iom would to a mjr political and fiscal mxxaqi tll st

for the minintretian. As a rmeilt of Our totinmy cocerning the lrtwit constitutional conflicts posed by thi bill thich psmd this House,
the bill redraft. FIrmilly, the Section warki ith CM and the Dpartent of Trs tation, as ll as other agencis, throughout th
prcs to formulate critical kd tration positiom an legislation conwerninq oil mill liability (which m 2 pssed in Auqust of 1990) ad also

sueeded in during ixte to we ren [susqre ln nridi vra ay i in t Nouae; thme latter uanmrdts add a
str eformet progrm to the earlier bill d ws enacted last ymar.

mpIrt from its legislative rkt peat year, te Section fled M JI briefs and onitoed cities suits. Among the major cmm tiy -
iniolved with vera Pimlt v. I.C.Cwo the Spro Coat held that the National Tiuila Systas At (rails to trails act) La rot unonotiti-

tine brmm it don not viate the omimce clam a d it dWes not atfeat an urnxcostitional taki of plaintiffs' ptuparty and the wLdly-
rqxxt s C d -i-e rm f hor, we w n ammry jud nt moton (S.D. Cal.) upholding this mm Serstary's decision to a oplay
waas an tun bosta unde thm Itrirnme i . Proteci Act, denying plaintiff fti .' a clei of violation of right to privacy.

_ince- o lt June, this Sction hoe rei 34 citizen suit settlemets and has participated, formally or Informlly, in 10 of
them. A a result of this effort, over $2 mIlon in penaltis 1mw baen collected for the U.S. Ti-mury. o(nrertly, the Sotion is riwing
thie of U largest ittinte w've mom - $4.2 aillicu, $2 million and $900,000. I3k. of t m ny has im designated for the U.S., bJut ti
Section anticipates filing if neary to protct our inerests. erathat icedl ly, should th Clesa Air Act be remaiisid with th orrpp
citizen suit amnmt, this Section vill be chre with riiq n om air settlement .
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a : Ie of 20 prIntiron, 11 w1cyeam and $3,089,000 (including $2.5 million for ALS) are reqmaxtd for 1992 for thn Caral
Litigation wogrim. Ths iitlns will enable the cion sevt niaw to aocapl ih their objectives in the fam of new legislation and
Ahi t initiatives; putialarly tm invlving "Amric the Dmtiful" and stansnhip of public lwds, ter right, equitablo tmet
ot Native icn, ad a reamuthlrid Clean Air At.

UTh e OIrn is. e a regmitiui 15 position and $2,446,000 (including $2 million for litigtion affect) to hwd U-h rnrnldad
mociated with inimed ate litigetim ad wdjtmkicri, MR, takizg 1mm, and myalty and forestry litigation, ech o tdch Is disousd
below. Undarlylng thrm rw~s howmr is a genral tra t oad multi-imous, eact-inansive litigation dpit thn section & beft fort to
deleate case to trn U.S. Attoz~nwm and, In therntm* of eojW stremimuo ramrxvlz deice ddda bve resultedl in an incresse erabs of
mm rmoltLan by disqaoltive motion.

i.) The .p1. 1J/.Lr/ lasi ul ad dm w attar h t h e Wheatworn rich a id nplcm-a is Iin )saingly sorcm and osli af-
Yad in amxi at the ant habm Iow I nhe maletiox *ffu of rmament pq*.lstan qrth. As a mut, w lit in aincrialy
b --tAtL=n. This setion is oa I pvmI-ettain waer rights litigatiLe tUou*w.t tUh ann, Uhe most no e 1pe being l
ayUL Ln its a ladmark mmss in oiiidh thU €mii (an bthnf of Urnumot Service) Ine claizIng minina s m new rights
taughiIts ands, hm zino to Urn IM esta- t fUrn n at rst. Semvi. Mr Kn M , kLZn ( r', 4, 11901 -nIatised It - as oto-
that AMQxxi1i -I-o deve'5 Urn then~lx t~m ~ U r cown sime amw Urn Stat, of Om~tlo (ildi, as of Los 0
ywsi, had I et r 4 Million in trial prq~ton and 48 local g n )r'ts and Walter oIor u. or ote srvie a 20 prcet of all Uhr
lad In olor0s Urn t 00 Wn ie n half at all sailable t either oriitmN or flows through ntionl form and this m me will
pwiim nt first yaatif ic and cortirni effort to m@A ainim rA ran*s screw an ctire wte system. Clearly Urn prcedent will be
enrmous- and Inevitably dietine fow Urn a m oaut. Accixd, to o ma =, Urn U.S. is w- to p m yUwnormthn 1,000 technical

ibite at Urn trial %a bean in Januxaz y in ieaed to last at ls through the m. prsiding Judge is ea ed to rule in at
a year in this tm cm, %Wd coxww only c n of U ahew en lotrd€ wter districts.

And It@ nt Just hain Cot Ih lord. Vat 9m strom adudication are timt y In Mtarm, Ham ad Utah. In N*arm, thUr state cot
Is -oatU ting U d rntm of wter rights trughit Urn stats, us of fectng all of Uhe fedwal land I Im agmitf ont
Service, Bmi of Land Ph Manat, SAresu of Falmtoan and othrs) and Agr~olt~um alon ha aserted avr10,000 water right claim and ha
mado 1,500 ojecth rw to claim filed by athst parties. rallrs n to potect d wer right in Mana will severely diminisUr nh value of
avawt pxr ty. For aais, Urn aM ha over 34,000 acre* in tan ad oe # dlay in male da to 11talnty olf watr will cost

Urn aeny ove $2.1 million In yearly mk~ntw n~s. In Nevads, Urn aduiaiomns presnt both factally-iltanive qintlfota adlg
issue of first imei. An adves decision in Urm Nvad ies wold not only bindk Urn mwtmv of fedrl lnd, but would mein Urn
govmruimnt vulnerable to "tak~Iig liability. "nw of them adjudicatimn (&aq with mow of Umle in Oaioad) amreced to be ripm for tria

IArut from thnem wte rights mm, Uine is a acr generl clam of water l itigation. one eapie is m v. 'qymin wtla invole Ur
interpretation of a 1945 ftpm Oxat daeme and its al fiction to constrietn of now (al itimn and opration of a~istiniqC- fI iten an Uhe
MMr~ Platte Rive. trnive disoovery on birnf ot Uren l ad xam of Flntion has begu and a brad spectrum of mpart hiing lime shed.
D/ Coaprison, Urn */using legislauem a omitted mom than $ mill ion to this mmsi and allocae 2-3 stats attornys Ord 2 VrIv~t attoneys.
The cmms will be In sa*Ivm litgationi by early 1992.



LAtiqation will also increase over thest ineveral years as Interior owtinue to renw the 40-year reclmtion contracts that are expiring
througut the West. The first much rnml has engeer a nttonelly publicized ce: Eimtm.. The Fr ewe c mcm Interior's decision to
renew water servioa contract vithout completing any ewiro nal analyse, and affects 23 water districts that omprise the Central Valley
Project in California. This precipitated a law suit by enirruetalists and provoked public oppoition from t'' EM and the President's C:Q.
Siqrlflcwitly, Er is uruly the first of hundreds of similar contracts that will be rerwied durinq the next 10 years. If the Bureau prpares
enviro ntal anlym on thme rmuals, the envirstalits viii attack the adequacy of .urm; if they alter the wmter usag, the users will m
to overturn the action.

Finally, in United State v. South Florida Whter l tna District, the U.S. aselka to constrain the State of florida to et Its otvi water
quality standard in the intrest of the Everglades National Park. It in tlIned to be am of the most acple piece of litigation ever handled
by this section and attmd* r ale I . viii peak in 1992. This provides another clear example of uw need for eqanded bmlirm
resourc for ALS. T.e climst aecy her, the Departmnt of the interior, will not provide fmUdinq for owe devilc* i activities, yet the caea
noe extesive groswrk. As a result of the client's rmst and the Division's lack of fundinq, we have been foe to cut ack drastically
on our plans, and we ham told the U.S. Attorney that this oe will be litigated on the cheap.

Together, wter litigation in 1992 will rme itate 8 additional attorney.

2.) HELtL Phtcr federal &tiLa significntly affectinq the anvirm t mt be azpnied, undar m , by dcuswantation evidening a fAl1
om ideraton of uwiranutal imasct . A the aroms likely to eender MM work in 1992 are:

GlIal Climte Mno - challenging decisions of femal agncis an grounds of failure to adequately comider global climate chige Lim;
the Proseit's spac eploretion LnitiatIve will be g thse affected.

Military Fmlmw-in-fteve and &a Clslng - e.g., the Teora RAstrainlj Order (M) filed (Guina v. Bh wt~zv of Defense - D.

in the aiif a niw. WMteAi' to ~I mta 11n1 -gamingfo utit tzw ttcnat
the Jcnntxt Atoll in .Sm _igth Pacific for dsztuctio. While thm Omt denied the mtian for a IM an various and omplex jurislictional
rounds, it h indicated that it vil cmicdI a Preliminary Injunctim oc the mnilticnw arrive in the Atoll ad HE provisions are
appl icble.

Oil and Gas Devlopint in the Arctic Naticral ildlife tfup

New twtouilogim - bi o-t icqical dveloimnts, agrioultural past control, etc.

3.) 'Tekrme Itimticm. tI h t State Claim Ouat publicly describe this section's litigation, along with intallctual peqaety litigs-
tLon, as tim m co plex and rmource intanlve m its 1t. For its purt, the faccutive Branch tw req;wI by rWquirirg increasd progne-
matic mnsitivity to the private property imact of pxov cpcerwantal action. This Sectlon has played a key role in the implemnation of
Executive Order 12630 and dwxdldas the rempolbility for takings litigation in the Claim Court. te Order requires cxtinuous coordlition with
22 federal aenvio a;g in a wide variety of activities, e.g., HuD propcinq low inome hoping or CM detersnng oil shale and mineral
leesinq policy or Traury mdifying goernme bond rec lion p'vcisicu, and of coure. EM or Corp denial of wetl d permits. Given the
progrtic silnficance of sc unexpected "Just copanaticn

m 
oosts and the o umu mrwtary eposure inoved, careful atordination and

precise arg t. is im itated. By way of example, the current pending wmla taking dckadt (12 coes; $120 million claimed) is expected to
E
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double by 1992. AddLitianlly, the Suprem Court's ruling in glt y. = rvqLUrm the Claim Oourt to hear all takings claim and the Court
has publicly pimlIcted a related inoeam in its mkload, including a mzrs of cms from the IC involving the "rails to trails" program where
apprommtely 500 ales arm give or annually by railrads increasingly seeding the tax advantage of turning over their aband track. And
the E alt ruling hm implications well beyod the "rail. to trails" pxugrm; it has - , the door to plaintiffe alleging that the regulatory
burden imps by sovKTMW* ftian (e.9., the xmwt requrmet that "turtle ewcluder devicm" be tood by shripers) rpresnt unconstitutional
takings in that they unfairly deriv tm of their livid. Indlicatiy of this surg in takings litigation is the remet C diretv that
all federal agncie c udr Exetivw o 12630 sumit an itmird ropot of takings awmw to both CIS and the wmiiuit Division.

4.) Mir m al Bmaty LAt1W,_i
1  T Adinistration is oin tted to reviewing and, tiere wanw*ad, rvising the PRm royalty rMagme

system. Interior's Ourew of Land I1oognwi has full reqpoibility for mimn lealiq and supervision of minai oerations on 270 million
acres of public land and an m 300 .1Llian aw of Fedral mineral estate urdarlyin other agecy Jurisictions and caienrhlps. L e vii
dvLllenqs Interior ,uiits, "final ageny icatmon and claim for unpaid royalties cm etatute-of-limitatiem grxmzds. Significant mum rid@ n th n
otcm of thse and involve the rornn of an etimated $250-5W0 million. Although oma are already being r f r , the crsh of ca is
eaqectad to o in 1992 ct WAich tim am n as 100 admiistrativ apals will be referred. 'T secticm will be rimlnible for train thin
mm and Idsntifying thx mritinq high priority vom thoe that ca be safely delegated to the U.S. Attorneys.

5.) tam&SerylgLi Aoui n. Largely to upmort Service litigtlon, thi President requete 13 additional attaftmy for Agriculbtr'a
Office of Genral Omvmel in 1991. The wationai " systm an mp 191 x.1Iion ar qrad om 42 State - m 100 of the U.S. lard m
- aid taber ri undr the National Fos i ct ond $1 billion miually. AM the Prosidnt's 1991 bue states (page 124):

"neging the rational fmvKs to prtact od mxiaize (t ir) .ltlpie bornt its is a great cha ... .otain timbr salem do rot equal thi
cts incurred by the 1tomst Service in amnaging the sale. Such Wbelo c timber sales OOmwrod cm 74 of the 120 ational forets last
ye... The 1991 bhxe propom to eliminate the below os timber program an selected tet fo t... *

Thm inreaed scrtny broxi to bear upon this prin pcnicees to oqrader onsiderble litiation - by the time inbust.y, the locally
at fected mxuxmim and oviruata graeq. Of the 101 forest onw plans omleted, cnly s hae cleared tm qppals proce, and there are
qpprucmtaly 300 admblril* tiVe apals yet to be decide. if cunt figures hold true, we my anticipate oer 300 additional appele cn the 22
plns yet to be oplet d-a m m of the m onxtnAous in Caliomnia, the Pcific Nrt t aid thi HIexmn Flocky Ibkzian Region.

CmAuding this oeu~ of for litigptin is the Administraton's emphasis an critic habitat and arwqer Opecism rotActian - elemts
which ne mitat. a caref and delicate belarce of competing Interests in forest ar-,Int.

Thm sgctiem is requetiq fiv addltioal position (3 attorney, I paralegl and I clerical), 3 Walyears and $643,000 in 1992.
included is $500,000 for ALS.

Ae a rile of thumb, t Indian Feuc s action is roqponible for claim alertedd by tm Utited Statem an bmbtlf of Indian tribes and thm Girmal
L1tigtion section hmdlm tim claim Wmertad by the opermat involving other flral irtArmts. Flor the mst part, the se involve Indian
wmtar rights and tVe Indian aourow ectlon ha vles thee genral strem adjudlctions with sinimI -sistanc from the U.S. Attumy e
mme ar not only omqm aid pratracted bit highly political involving e they often do, States ming the U.S. in on effort to lisit Indian watar
rights. th mu i ae usually filed in state ourirt and thi UnLitl States is nowe• dafadant mlnce the federal goveamt claim the riqht to ue
ater in sfficit amouts to honor the trusty or other doomaet that established the reservation.



Iftm Administration is revimring Native Amrican program to identify and se k reform so as better to msist Native mricns... .The budgt
r"*AstA full ftdirq ($52 million) to battle Indian water rights claim and make re-titutin paymnts to Alaskan Natives. (page 292; lp
&1et for cal YeO 199

1 J

As the foregoinq quote mrssts, the last Administration ws not especially sensitive to Indian water rights claim and in 1969 the Semte Select
(mttese on Indian Affairs isud a report tich criticized Intlor for its lax perfonmrme. By contrast, the d kministration increased the
flow of referrals by 20% last year and Interior warns us that a "ll 40% increase is in the pipeline. Likeise, Intarior has initiated ro
guide ims for reviewinq and e3qediting mter negotiations. Ttqetber, these developments arm expected to result in more major trials in 1992 then
at any time in its history and significantly strain this limited staff.

7b appreciate what theme cses cn entail, wme quote the Wycan Sqm Ourt. in the Big Horn River Water Rights Adjudication:
1 Siecial Hester signed his 451-jps Rqrt I Ouncning Reserved Wtar Right Claim By and on Behalf Of to Tribes...n Dc 15, 1962,
overinq faw years of onferems and hearings, involving more than 100 attorneys, tnecripts of mom than 15,000 p a nd over 2,300

adhibits. M

7Th decision followd 11 years of litigation.

The staff of the Indian bmourom pogrm is nov spedin almost all of its tim on genral strem adjudications; they he czrwmiy assignd cm
lawyer per actiwm stats. Clearly, howve, such staffing In inadequate as those oms appr trial. Specifically, the Snake River adjudicstion
in Idaho, formally - 1 , I in Neer 1967, has ben vastly eiqurxld, now coverlnq the entire river sy tem and vill join 165,000 wter ms._
lu Ltited States will msk clbi in this adjudicticon an bhalf of four Indian tribs and 10 fedral agi . The Out has qmrcwel a schedule

for filing either a rctitd agzwm or a litigation claim for each sgecy or tribe at specified dates up thmq 1991 and 1992. In Vim &M
L aw11a, trial wiii begin s arly m 1991 and be well udrway in 1992; there is virtually no possibility of mttlem1 of claim an behalf
of the Yakim Indian Tribe. The trial will last at least 2-3 northu and tm estimate that the Deprtment will InuAr ePPt vitnem 11 in the
$500,000 rare; Interior hIm already q 11ds $1.5 million on expert studies. It State of Ne &XI y. r-ftes will likely go to trial in
1991 and rach into 1992. m ep-tr of trial also loos in Wntana involving the adjudication of aLl mter rights in the entire state; vith
distinct but lesser Ilkalihood of trials in Oregon, Arizoar, loro and Nevada.

oqxosdirq thin glut of weirk are the reeaItly-pibl Idisd guidelines of Interior cxrsrning the sttlenmt of auc~imstaly 50 pendinq mter
adjudications in the Vast. Ec adjudication will be assigmd a sarate -F iating tam with a Justice Deprmnt rrsntative nm each tam.

Finally, thin se1tion hm just begun'to vitness a ru phwn rumn - the advent of various enviruintal mttars involving tribal or [nian
interests - particularly ground meter pollution and hazardom waste sites an Indian property. Te section ha initiated coot ing prsmres
with the Enwirnetal Prtection sections since the mttars will involve the ouwergwr of Indian and wvirrnental law. Interior has already
hired one atory to handle thes matters and instituted a fotal training progr for their handling by the bureau of Indian Affairs. Thin
initiative pr mises to create a whole new category of case for the section.

T re" to this Increase in workload, the section urgently ed 5 additional positions.

E
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~QL~JJ3AU

Ctja~i zation~: Ekwjc i mu rtI r Dvisan

It-
A tttyl. .............................

Clari lulda ................. °, ....... .
CIor ica l ...............................

62 63 $3,780
12 13 416
36 37 88

75 70 $4,005
15 15 469
40 39 916

13 7 $273 -
3 2 53
4 2 28

............................ 110 113

Ptali~r cs .......... .....
Automte litItigaio ort ...........

, ,A .10.1..1.. ...........

T W ............................... 1lO 113

5,064 130 124 5,438

5,690
1,000

6,690

20 11

5,925
3 ,500

9,425

11,774 130 124 14,883

354

235
2,500

2,735

9U3.LJIJ L.DI 15 posttin and $2,446,000 ($2 million for am*jmtd litigation sppot) to handle xanuilve watar rightalitigation (e..,tUl DIon 1, ZyjLULMJW): ;W hall n,@-; Ot,&kJ~rg*-r~latad litigation irwving both fedmrwl ownvsu a

ad Lmd use kWJAlaticn; aijrwaA vryaty claim and t czintry litiation,.

1 j iw 5 positions and $643,000 ($500,000 for atomatd liti nation st4eart) to ndle tqxxam n ti t rights trialsl staf
lItcw's 50 negoiating tmmi nd hwdIo no breal of nwintA1 lw &Alt& arising an ILndin lands.

20 11 3,069

Decision unit: 2LK. Lt~t~



Jw'rcm m and Mtural Ra.izr Divisi

Shares nd .G~ LL1 Pct ivitim: 15 0129

Sam-rv of niam Unit _Pmez mm by Mbiwt cl
(091 lars in tkmmarrks)

organization: DwLmit and Nartural l.auzrc Divtis Decision Unit: 211R2--qm~raL LtigUcri

11 1 1 ompensaton ........................
12 Jaurxvwm1 bfits .........................
21 Travel. tzrw ottio of person ............
22 Trmpwrtatim ot thins ......................
23.1 GSA r ......................................
23.2 7a1nt& ;yayfmob to other .....................
23.3 O .rnwJctian, %*.tlitLm r a llao

S tlu m vi ...............................
26 4uppim nd mtoi al........................
31 BLp* ..................................

Toal a*ligamns ..........................

f Ibr-lv1 $1,144,000 in bfjugtbmrg to basm.

199 0 ;bn1

93 4,650
744
507

70
705

254
99

2,626
65
56

93 9,796

1991 fztiinte

113 $5,537
686

616
86

856

306

2,059
94
6a

113 10,630

124 $6,448
1,096

676
94

939

376
132

4,914
113
75

124 14,863

bx12XIM
11 $911

210
60

83

66
12

2,855
19

11 4,233
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Justi f icatign of EVprWz ad PftLw-xan
Ewi1moomr and Natural Jonm DiviawSalar1 and uine~. Gmveral Ima Actlvitim: 15 0128

& in t MUtiM 61 Q13O

Za7b .L : To .fici.W.ly and of feclwvly mnnqo the Fwirut aid Natural PInoua Division, and to irwid tka admintrative services

md s4pxt rmmary to cmrry ftcvwd t2w Division'a prog s.

To bdvelop j initatil to pumit e tve repi to Admnistration policy ririn m . oAs

Ip pir b policy directim to the Division's program mavmzu.

b uoua that all tabtcmy dbligticns are m.

To Lrwrma prxka±.ivity aid .t to ,ne Uthoug I I plairq ard oft ic autowmti ,. tctumlogy.

To ruuilt aid provide trainirq for hlily cx 6t aid motivated staf.

To develop ain maintain syut fo imed f 'aml planning aid aio=xntabU ity.

To prvide aiwta administrtivwa Navice, ilcudin pq aid faciLies, ml and mi u, copying aid s4pplie.

7b upqats and impruf amttnS amrmt information aystm.

-a Pr D~ri tn: T -1 - and Abinistration decision unit include tI Office of the Agsw.itm Attoney Ganral and the mamcutiv
Office wr Adinistraticm. Thus, tis pmvid overall direcon aid mna t ot tIm Enwixrm* and Natural 1ba1lw Division, aid
supevLies ad aini e opeations ri ry to @mpw1 the Divllson' litigatie atimon. Rmqneiblltis of the unit include: budget
pnqarutin ad eneutioni financial m I development, operation and mitaniw ot mmg n* and autcetad .4pxrt uuAt; worcliad and

zin rzwALI*a wailyem; r dbm t -aP omir of perwil action; m mp t of s and failltie: provilan oof fic. e? 1* and
suplim; pemminng mail; aid tto loVaLon ot .m r-, olpyin aid rirtln .srviton.



Pr (Do ftdim L)a m
(ckil lamu in ttKusaKd)

Otrgezatcon: D2wirumit and Itural H ausm Divisi DeciLsion unit: 6.P and klnitxatin

S19 I 1990 I 199 1 1992
owe I I q ust

IIII I ] l~ I I

N.DM DYO V I $2,645 $3,217 $3,650 $4,041 $201 $4,242
CUTIAu 2,637 3,130 3,562 3,965 171 4,136

jqwr I 331 381 39 39 I 44

u11-Ttin~i P t 1 26 30 331 33 3 36
otI I I 1 . 1

3utoa1 271 311 341 341 31 371

I 27 31 34 34 3 37
o I I I I

E
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BThis PRO ru*MU 5 additional pceitorn and $201,000 for the ppu~iwy OffjiM. Specifically, the increase will enable theDivision's UtA~m uut u to handle tr planned growth in mAumimtad litgtimc s4ppt. This 1992 bu t rqu include an additional$10.5 millian for ALB; ourxep rqnly, 5 additions litigamtin m.4x C menaasZ ill be nemdd to manage a uI y 30 m old a relatedlitigation mport budz t ot $16.5 million; a far cry from just years ago %on the Division's bmajt for this activity hasd belCw $Imillcn. In the ensing yas, om exaqriaw hae m m that eadt re * C overe an ALE Idt of rc udy $1 mill n. This a tOo with the Civil Div'a-'tI proxi.. Ito 1992 rmat awisicarn Owirut Division pronl mangin a.udmot y $1.5 aillian each.



Orgmniz lm : 3'lxci±- bNrl-icamDv s1~

It-m
Attorney .............................
Clerical & Oth .......................

Sub ota ............................

Hladtda" co t ..........................

1992

8 7 $385
31 27 1,040

39 34 1,425

... ... 2,616

a 7 $385
36 30 1,134

44 37 1,519

... ... 2,723

• . 3, .. Kt

5 3 94

... ... 107

TOW ............................... 39 34 4,041 44 37 4,242 5

Fiziposi of ar IfrIt:

- 71wm Ixltianw ar~mta fir athncm ivom In tUu Lit igatci &q' Group.
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7Lmr1In* n N tt 5 Divia z

.e|aand ini. Tn. tarp--k:ivit~i: 15 0126

4(mwLLz" I in UnitI
(DOol lru in U ~d)

Daliion Unit: &~I dkIi.ftq

11 Oosuetim L ........................
12 Fftr 1 b wfit. ............................
21 Trw.a 6 trwaprt ati of ;-rxc.. ............
22 Trwwportation ot tUr, ......................
23.1 A &W .......................................
23.2 Pr-tal payonta to ouwm ....................
21.)0Omandcatiaro, utJlitima ad miscallam"a

d °krq e ................................ .....° °

24 Prnti ar qxv i .....................
25 Oth " m cviom ................................
26 9uppliw nd =tAIa& ........................
31 m3dtowt .................................

Iba. cb*igmtioa ..........................

* Include $391,000 In djusbrts to oa.

1990 A.1

31 $1,457
233

75
19

225

61
33

1,013
26
19

31 3,163

1991 Eat.imte

34 $1,561
253
82
26

256

.. 1.992 F@.La

37 $1,776
24
90
28

290

3 $195
31

22

93 112 19
36 39 3

1,269 1,577 308
31 34 3
21 22 3

34 3, 6s0 37 4,242 3 592*

0

MgmUzatijon: z
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Elwirco t and Natural Pummiots Division
Salaries and EpquweS, General Legal Activities

Detail of Pe t ositions by Category
Fiscal Yearu 1990 - 1992

I 1990

Attorneys (905) ............................................ 207
1araeqml Scialists (9wo) ................................ 33
Other lega and kinzre (900-998) .......................... 9
Gen. Adin, clericea and office wtoviovA (300-399) ......... 12-1
AaErtitrq and bdfet (500-5"99) ............................ 4
humans and In umty Qo (1100-1199) .................... 3I

2 stb 1 .. ............................................... 383

Wmmi~iqtcn ......................................... 1 369I
U.S. Field ................................................. 14

................................................... 383 1
______ I

19911 P~rinI

2301 561 2686
401 1.2 521

1441 221 1661

4301 921 5221

I I

4301 921 5221



Ofice__of C_ counsel
a5if4ris-and Expenses

(Dollars in Thousands)

AsA yj I-PLograw

Leqal Opinions

1991 President's
Budget Reuest

39L W3 $,13
39 43 S3,Q13

Adjustment in
Permanent
Positions
andWLkyerre

&R2un

-l

Appropriation
geproQrawumi rg2

1991
Anti i ated

... ... A unt IL. n

.. $. . i 39 42 $3,049

d _iustment_ _ n ionr and oryear . The reduction of one workyear is necessary to absorb 50 percent of the 1991
pay raise. A program increase in 1992 is requested to restore the costs of this pay adjustment absorbed in 1991.

I epr9Jrammflgg. The reproqramminq of budget authority reflects the permanent effect of a reproqraam~inq for 01,C library
enhancement.
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O1 1ice of ILeqai Counsel

__ S14Lies and Expepe _gqnerLjsgi_ A sivtie*
Summary o eghusanets
(Dollars in Thousands)

AdiustnntA__lns:

1991 President's Budget Request ................................................................
Adjustment in workyears, reprogramming .......................................................

1991 Appropriation Anticipated .................................................................
1991 Mandatory Increases:
Additional Compensable Day ................................................................
1991 Pay Annualization ....................................................................
1992 Pay ra ise ............................................................................
Within Grade Increases .....................................................................
Executive ealary/SES increases ............................................................
Health benefits ................ ............................................................
Federal Employees Retirement System (FERS) .................................................
Federal Insurance Corportation Act (PICA) ..................................................
GPO printing costs .........................................................................
Employee Data and Payroll ..................................................................
Financial operations Service ( 0.S .........................................................
Security Investigation ....................................................................
Security Reinvestigations .................................................................
-Gcs -Rent ...................................................................................
General Pricing Level Adjustment (GPL) ....................................................

Total Mandatory Increases ...............................................................
Decreases:
Unemployment Compensation .................................................................

Total Adjustments to Base ...............................................................

1992 Base .....................................................................................
1991 Appropriation

1 M90 actual __ &n fsinattd flt99 l____ 199
Estimates by Perm. Peri. Perm. Per

hgLhs ACixitY N~s g Awiint Nn. KI Aag~int Pgtf LOI &u-nf 1

6. Legal Opinions..
FOY emplnym.ent

V I i I - ...I me
( t p s .I

39 36 $2,818

29

39 42 $3,049

34

1
19

39 42 $3,411 39

34

39

Perm. Work-
Pos. years

39 42

39 42

19

45l.

43 $3,*5

42
Increase/

Pers.
P92,- WY

34
-5
19

Amount

$1,013

) , 049

10
37

146
24
42
is

11

6

2127
31

181

)2
(II

3,431

h&movnt

C.

. . . 1 104
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OFFICE OF LEGAL COUNSEL

Salaries and Expenses. General Legal Activities

Summary of Recruiremen

Lqng Range Goal:

To assist the Attorney General in his role as legal adviser to the Executive Branch,
and to provide timely, thorough and reliable legal analysis in response to requests
for opinions from the President, the White House staff through the Counsel to the
President, the Attorney General, Justice Department components and the heads of
Executive Branch agencies.

PMjaiq Obje ties:

To enhance the ability of the Office of Legal Couilsel (OC) to assist the Attorney
General in his role of providing general legal advice to the President and Executive
Branch agencies. To improve OLC's usefulness in resolving intra-Executive Branch
disputes over legal questions.

0>

To enable OLC better to assist other components of the Department of Justice 
where

litigation or proposed legislation raises constitutional issues or issues of general
concern to the Executive Branzh.

To expedite performance of OLC's role in approving Executive Orders and Orders of the
Attorney General as to form and legality.

To continue to play a major role in testifying and preparing testimony in connection
with pending legislation of interest to the Department and the Administration, and to
assist in the drafting of legislation.

Base Proqgram Description:

The principal duty of OLW is to assist the Attorney General in his role as legal
adviser to the President and Executive Branch agencies and as arbiter of legal
disputes within the Executive Branch. OLC also provides general legal assistance to
other components of the Department, especially where litigation or proposed
legislation raises constitutional issues or general issues of executive authority. it

F-3



reviews for form and legality all Executive orders and proclamations proposed by the
President, as well as all proposed orders of the Attorney General and all regulations
requiring his approval. In addition, OLC is also involved in coordinating the work of
the Department regarding treaties, executive agreements and international
organizations, and performs a variety of special assignments referred to the Office by
the Attorney General, the Deputy Attorney General or the Associate Attorney General.
The Office has responsibility for advising the Office of Government Ethics on matters
of law in the area of conflict of interest, and the Assistant Attorney General serves
as ethics counselor to the Office of the Attorney General, the Deputy Attorney
General, the Associate Attorney General and the Solicitor General.

The President has directed the Attorney General to establish and convene a General
Counsel's Consultative Group consisting of the general counsels of the principal
Executive Branch components. The purpose of this Group is to improve coordination and
consistency in handling of important legal issues of common concern throughout the
Executive Branch, particularly legal matters bearing upon the President's constitu-
tional responsibilities and authority. The President has stressed to the Attorney
General that he intends his Administration to be faithful to the principle of separa-
tion of powers. In this regard, he believes it is his constitutional duty to ensure
that the Executive Branch maintains its unitary character. The President has advised
the Attorney General that he expects all of his attorneys throughout the Executive
Branch to make this one of their highest priorities. The Assistant Attorney General
chairs the General Counsel's Consultative Group. W0

At the request of the Attorney General, the Assistant Attorney General represents the
Department of Justice on various groups that report to the National Security Council.

The Attorney General has directed OC to represent the Department of Justice on the
Admnistrative conference of the United States, as appropriate, on regulatory reform
mat ters.

The Attorney General has requested that OL/ advise and assist him in the consideration
and selection of Federal jizdq-s.

The statutory authority pertaining to t1,C is 28 U.S.C. tl1-512. There are no pending
or proposed legislative changes that would affect 01/.

O1L generally does not initiate any programs nor does it have control over the volume
of its work, which results from requests for opinions and legal advice from the
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President, the White House staff, the Attorney General, members of the Cabinet and
Executive Branch agencies and other Department of Justice officials.

A small number of requests are considered appropriate for formal Attorney General
opinions, which are drafted preliminarily in OLC and reviewed, revised and approved by
the Attorney General. Most requests result in the preparation of legal opinions
signed by the Assistant Attorney General or one of the Deputies based upon the
research of one or more of the 19 staff attorneys. Other requests result in the
provision of oral advice to the client agency.

Since 1977, at the direction of the Attorney General, this Office has published
selected formal opinions. Volumes covering the years 1977 through 1982 have been
issued, and work continues on volumes covering the years 1983 to date.

OlC's role in the Department's legislative program has increased dramatically in
recent years, and includes drafting legislative opinions, testimony, and preparation
of Presidential signing statements and veto messages. OLC has taken a major role in
either testifying or preparing testimony in connection with pending legislation of
interest to the Department and the Administration, and has assisted in the drafting of
legislation. It has also provided advice to the litigating divisions and the
Solicitor General on constitutional issues relating to presidential authority and
separation of powers.

0
In addition, because of its expertise ir certain areas, OLC has assumed an on-goinq
advisory role to other Department components, on issues relating to immigration
reform, Iran/Contra, the debt ceiling and budget reform, executive privilege,
federalism, conflict of interest and ethics, and various independent counsel matters.
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Accomplishments and Workload:

The following statistics are projections of the workload for the Office of Legal
Counsel:

ITEM 1989 1990 1991 1992
AMalA Estimates Estimates Kslj_ tes

Executive Orders and Proclamations 65 75 80 85
Opinions 560 600 650 675
Intradepartmental Opintons 700 775 825 875
Special Assignments 3,200 3,800 4,200 4,500

Explanation:

The "Opinions" category is an estimate of advice given to the White House, OMB and
other Executive Departments and agencies. It includes both formal and informal advice
as well as responses to requests for information.

The "Intradepartmental Opinions" category is an estimate of informal advice, formal
opinions and bill comments given to the Office of the Attorney General as well as
other Departmental anits.

0
The "Special Assigiiment" category is an estimate of a number of different matters,
including informal advice, responses to oral requests for information and referral,
and citizen inquiries as well as review of Freedom of Information Act and Privacy Act
requests. This category also includes drafting briefs in the Noriega and Alvarez-
Machain prosecutions as well as other cases and matters.

During the past jear, OLC has provided general legal advice to the President and the
various departments and agencies of the Executive Branch on a wide range of
constitutional ind legal issues, particularly issues of executive authority and
separation of powers and on questions relating more narrowly to the powers and duties
of particular departments and agencies. For example, it has rendered important
opinions on auctioning production privileges for chlorofluorocarbons, ratifying past
acts of government officials, the proper scope of the Inspector Generals' authority,
the proper interpretation of 18 U.S.C. 208, and the proper construction of certain
legislative riders purporting to restrict the use of classification forms. This
sample does not include the classified opinions that the Office has rendered on



important national security issues. Besides written opinions, OLC provides oral
advice on a daily basis to a wide variety of agencies, including the White House and
OMB.

OLC has provided legal opinions under Executive Order No. 12146 in a number of
disputes between executive agencies. OLC respo:ids to every request for dispute
resolution it receives. For example, OLC resolved disputes between OMB and EPA,
between the Department of Labor and HUD, between OMB and the Department of Labor and
between OMB and the Department of Education.

OLC has reviewed numerous Executive Orders for form and legality and given advice to
the President concerning suggested revisions. OLC has also reviewed all orders of the
Attorney General during this period, most of them on very limited time schedules. In
addition, in various emergency situations, the Office has been called on to advise the
White House or the Attorney General.

OLC devoted substantial time and resources to the background preparation in connection
with the nomination of Judge Souter to the Supreme Court.

Work continues on Volumes 7 through 12 of the opinions of the Office of Legal Counsel
for the years covering 1983 through 1988. These volumes will include formal opinions
of the Attorney General signed during this period.
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pr pgra Changes:

Program changes for OIC include funding for the 1991 pay absorption ($69,000). This
increase is needed to restore resources that were effectively lost in 1991 because the
Office was required to absorb 50 percent of the 1991 pay raise.

Department-wide, decisions have been made that all DOJ attorneys should be compensated
under the Administratively Determined (AD) pay system ($32,000) which is currently
used to fund Assistant United States Attorneys salaries.

Funding is needed ($3,000) to support the Department's implementation of the
Administration's "Management Priorities for the 1992 Budget" as outlined in OMB
memorandum (M-90-05) dated July 16, 1990. Funding will be used to address upgrades in
financial management systems, consistent with long-standing Administration goals for
consolidating, upgrading and modernizing a single integrated financial management
system within each agency, with full implementation of the Core Financial Requirements
and the Standard Ledger that will be capable of producing auditable financial
statements.

-3
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Office of 4 -ga1 oun*ej
i1&nI arig Afi±L!@nfl A&SoSpaI a tJAbr Lt ivi y e s

(Dollars in Thousands)

It em -______ LT~~fl1 9AmPAAs rpti A A .FMIS Lnhar'emenk

0
Gr ades

None

Total workyears and personnel compensation .........
Personnel benefits ..................................
Other Services ......................................

Total workyears and obligations, 1992 ...............

I 18
,.. 23

1 104

1 53
.. . 16

69

WXIL Amon wf Agunt 10-t. Aguntw25

... 25

... 32

3



QLLc. of Lagal Counsel

Salaries and EXrenzes. General Leaal Activities

etail of Peruanent fo2it2alonshy CAgtg

1990 1991 1992
Category Authorized Request Request

Attorneys (905) ...................... 23 24 24
Paralegal Specialist (905) 4 4 4
Secretaries (316) .................. 6 
General Administrative,

clerical & office avc.
(300-399) ..............................6 3 3

Total .......................... 39

Washington ......................... 39

Total .......................... 39

0,.

39 39

39

39

39

39
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Civil Rights Division

Salaries. d expgses l esal activities

Crosswalk oc ml__991 Cl
(Dollars in thcusards)

1991 President's

y~~yLBrcggr* _______ . E
AMjutia-its in

IO;r± -WY Am

7. Civil rights matters:
a. Federal appellate activity...
b. Civil rights proecticn .....
c. special litigation ...........
d. Voting .......................
e. DEloymnt litigation ........
f. Coordination and review ......
g. Housing and civil enforocut
h. Educational cortuities ....

i. Marnageent and administration
Total ......................

32
45
35
84
63
38
80
30

481

29
41
32
74
59
36
55
27
78

431

$2,363
3,308
2,940
6,031
4,526
2,904
4,950
2,298

10,004
39,324

.° -1

.° -1

.. -5

..... ... $2 32

..... ... 5 45

..... ... 6 35

..... ... 2,150 84
6 63

6 3 4,590 44
11 80

3 30
74

6 3 6,773 487

1991

ArpVrCiation
I-±k X

29
40
32
73
58
39
54
27
77

429

$2,365
3,313
2,946
8,181
4,532
7,494
4,961
2,301

46,097

C0

f,

191 rora94~plementals



Civil Rights Davilon

Salaries and expenses. General Legal Activities

Summary o Requirements
---.----.--------------

(Doaera in thousands)
Perm. Work-

Adjutmentu tc bet: PoN. years Amount
...... arqu... te. ... .4. , 3.........
t99 1 as requested ......................................................................... .. .................. ............ ........ . 48 1 431 $39, 324

1991 Program sajppiements requested .................................................... ............. ......................... 6 3 6,773
Ad ju atmenta in norkyra e ............................................................................ ................................. ... -5

1991 appropriation anticipated ................................................. ....................................................... 487 429 46.097
R and atory increases .................................................................................................................. ... 34 3.792
Oecre ses ............................................................................................................................ . . . . - 35 9

1992 beer ................................................................................................................. ............ 487 463 49 530

1990 990 1991 Appropriation
as enacted Actual Anticipated 1992 Base 1992 Eatimate IncreaseiDecrese

-. . -------. . . . . . . . .. --. -------------. I . .- .- - .- --------------- .- - .-- - . ---. ---. ---. ----------. I. -.-. .- -- .- ---- . . . . . . . . . . . . .

Per. Perm. Perm. Per, Pero. Pera.
Etilmates by budget activity Poe. 0Y Amount Poe. 01 Amount Poe. wY Amount Poe. W0 Amount Poe. WY Amount Poe, VT Amunt

7. Civil rights matters
Federal appellate ........... 32 29 02,24a 32 28 02,248 32 29 02,365 32 29 02,547 32 29 02.537 ... 030
Civil rights prosecution .... 45 43 3,178 45 40 3.178 45 40 3,313 45 40 3.504 45 41 3.542 ... 1 30
Special litigation .......... 35 32 2,821 35 31 2,,21 35 32 2,946 35 32 3,112 35 32 3.144 ... ... 32
Voting ...................... 66 66 4,110 68 66 4,1i0 64 73 8,11 84 01 0,679 07 83 9,076 3 2 1,197
Employment litigation ....... 63 59 4,341 63 59 4,341 63 58 4,532 63 58 4,795 75 65 5,355 12 7 560
Coordination and revien..... 39 37 2,776 39 37 2,776 44 39 7.494 44 42 7,977 102 72 21,692 50 30 13,715
Housing and civil
enforcement ............... 33 31 2,342 33 31 2.342 so 54 4.961 60 77 6.190 04 70 6.235 ... 1 45

Educational opportunitiev.. 31 28 2,212 31 27 2,202 30 27 2,301 30 27 2,438 30 27 2,465 ... ... 27
Manage rnt end
adaLnistration ............ 119 lO4 0,495 119 103 8,495 74 77 10,64 74 77 10,328 74 76 10,790 ... 1 462

Total ..................... 465 427 32,513 465 422 32,513 40? 429 46, 097 487 463 49,530 564 505 65,636 73 42 16.106

Relsbureable Workyears ......... 6

Total Workyeare ...... .......... 433

Othwr Vokyeare:
Noliday ....................... ...

Overtime
AUO ...........................
Other ......................... 3
Total coapeneable ....

workyeare .................. 436

428

431

435

3

4 3b

469

3

472

51 42

3

42 (;



civil _Lgts Di1vision
Salaries an xses

Susmr of Chrg
(Dollars in thousands)

Pert. Work-
tdiustments to base: os. Y__eee ggn

1991 as requested .................................................................................................... 481 431 $39,324
1991 Program su 1pplemental requested ................................................................................. 6 3 6,773
[eCreasee associated with 1991 pay absorption ....................... .............................................. ." -5

1991 Appropriaticn anticipated ....................................................................................... 487 429 45,952
Mandatory increases:

OM adLitioral uc lss able day ................................................................................... ... ... 106
1991 pay annualizatin ........................................................................................... ... ... 175
1992 pay raise ..................................................................................... ............. ... ... 713
W ithin-qrade inr ease ........................................................................................... ... ... 156
Annualization of 58 potio approved in 1991 ................................................................... .. 31 1,392
Arrualizati of Supplemental .................................................................................. .. 3 265
Annualization of E*l3o3tive Level ard Senior Executive Service pay increases ...................................... ... ... 76
Health benefits ................................................................................................. ... ... 93
Federal Employees Fw tire t system (FEPS) ....................................................................... ... ... 50
Federal Insuranoe Corporation ct (FICA) ......................................................................... .. .. 18
Travel: mileage.................................................................................................. .. .. 2
Posta.ge.................................................................................... .................... ... ... 10
Covernmeft Printing Office (GF5) and Department printing ......................................................... ... ... 15
Brployee data and payroll services .............................................................................. ... ... 5
Security investigations .......................................................................................... ... ... 2
Security reinvestigations ........................................................................................ ... ... 126
General Services Aduinistration (GSA) rent ....................................................................... . ... 208
GSA recurring reimbursable service .............................................................................. ... ... 103
G areral.pricing level adjust m t ................................................................................. .. .. 275

Unemployment compensation redistribution ......................................................................... .... ... -6
Fin ncial Operations and System Service (FOS) ................................................................... ... ... -51
Nonreurrir decrees associated with positions approved in 1991 ................................................ ... ... -302

1992 base ............................................................................................................ 487 463 4p9 -530
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civil J hts ivisi
Justif icion of Proar am md Perfomno
Salaries and e~nse: 15-01287-1-75-

Federal Apellate A-tivitv_ Ia

jpng-Ran Goal: 7b reduce the incidexce of utlawful denials of civil and constituticrl rights.

Major Obiectives:

To file an a selective basis, appellate lev-il cases initiated by the goernment and ser'e as a frid of the court in appellate cases wkich
have a substantial impact on federal civil rights enforcement.

To handle all appropriate atielate level litigation in the civil rights area rather than to have such cases handled by enforcement program.

To provide legal counsel to government depart ts and agencies on civil rights issues, and legal ousel and research assistance, with
re:set to pending litigation, to other Division and ep partment progr-am.

TO provide sukstantive support for the Division's legislative initiatives and to comment an the legislative proposals of others.

Mg dad W : Acomplishments of the Federal Appellate program ax presented below: W

1992
Base

ItAm Im I-ee

Ca/ atter e Plceived .......................................................... 124 165 165 ... 165
Briefs Filed .................................................................... 56 70 70 ... 70
Solicitor General Reccuudaticn ............................................... 22 20 25 ... 25
Decision Not to Participate or Appeal ........................................... 25 20 25 .. 25
Legal 0mmsel and Pesearch Assistance Provided .................................. 36 70 70 .. 70
legislative Omment and Tsstimorry ............................................... 158 180 180 .. 180
Cases/Matters Handled ........................................................... 172 188 188 .. 18

Workload projections for fubazre years in all categories are based an oon iderations of the prgran's production in previous years, and the
level and complexity of activity in other litigating program. It ltsuld be roed, owver, that the wrk of this program is closely
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correlated to the ruber of cases brought by other litigating programs. In addition, Spneme Court activity is dependet upon the types of
casfs which the Court decides to hear.

From (cter 1, 1989, through July 31, 1990, the Division fila 15 papers in the Supree Oourt and 51 papers in the courts of appeals.
Severty-nine percent of all merit decisions were in full or partial accord with the Division's coentions. The Supreme Court reached the
merits in four cases, two of which were favorable to the Division. Ihe courts of appeals rendered 24 merit decisions, 20 of which w- in
full or partial acoxrd with the Division's cornentions. We prevailed in our public acoxcxmdations suit against a swim club, wther the Third
Circuit held that the club had engaged in a pattern or practice of discrimination on the basis of raoe in its membership practices. In
another case, a non-wlnority contractor challenged a state's implementation of the federal disadvantaged business enterprise program, as well
as the oonstituticnality of the program itself. The Fourth Circuit accepted cur arzizent that the plaintiff had no standing to challenge the
program because he failed to sw that his business suffered an econric loss from implementation of the progri. In a voting case
challenging the at-large election system for Dallas Qxuity oomrissioners, we successfully argued in the Fifth Circuit that the district court
aksed its discretion in shortening the terms of the comissicrers elected from single-nep*er districts in 1988 from four years to two.

7Ts far in 1990, the program has eiqerienoed an increase in the nudmmer of legal counsel rvcpests from other Divisions and federal agencies on
civil ricghts issues, responding to crer 60 such rageests to date. This treid is expected to continue. In the legislative area, etmtantial
resource have been devoted to the Civil Rights Act of 1990. In addition to assisting in the preparation of the Administration's bill, we
have cmrented extensively on the House and Senate bills. Considerable effort is being devoted to analyzing cases that apply the 1988 Teru
Supreme Ourt decisions that the bills are designed to overturn. We have also prepared several other legislative proposals, including a bill
to make cross burning a felony, and legislation amedin the Civil Liberties Act of 1988 to make eligible for coqwiation non-Japanese
spouses and parents who were interned during World War II with their' spouses and children of Japanese arestry.



Decision Unit 1Fundinreve 3ir1ments
(Dollars in thousands)

Organization _CiviijLcghts Divisi Decision Unit 2(XOI Federal Arellate Wtivity

1989 I 1990 1 1991 1 1992 _
_I IL_ I I est 1 gI

Resource Reuirerents I I I Oir, I g-g I c ur.

EJYCET A ORr $2,038 2,248 $2,365 $142 $2,507 $30 $2,537
OYr1AYS 1,847 2,222 2,346 140 2,486 26 2,512

Apropriated Positions 32 32 32 32 32

Workyears:
Full-Tim Perrnent 28 28 29 ... 29 .. 29
O~her . I- I A. -.. ±I I

Subtotal I 28 28 29 . 29 ... 29
overt ime/o I iday • ._I a._ a. I I

Total 28 28 29 ... 29 . 29

p grn Q : The $30,000 is for fitty percent of the pay raise absorbed in 1991 ard will en-ble this program to utilize all authorized
workers.

G7
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J__tj-fication of Promram Perforrance
civ il _ihjts Division

Salaries and expenses: 15-0128-0-1-752
Civil Rights Prw ation - 2!Cn

L~n-Ranqg Goa : To significantly reduce police crimiral misconduct as well as criminal misconduct of other public officials who violate the
federal criminal civil rights statutes; eliminate or substantially rvduce violent activity by private citizens which interferes with federally
protected civil rights on the basis of r-ice, religion, national origin or sex, partiouarly interference by organized, violent hate groups
such as the Ku Klux Klan and Aryan Nations.

major OtLectives:

To expeditiously respond to and cause to be investigated all valid ooplaints of potential criminal civil rights violations.

To present potentially meritorious incidents to grand juries for investigation and, where warranted, for indictment.

To try cases in whidh indictments have been returned or informations filed.

To review and authorize criminal civil rights projections proposed by the U.S. Attorneys.

To ernure uifurn and effective application of the federal criminal civil rights statutes throsuxxzt the country.

To reduce the amount of time required to review and make prosecitive determination on matters investigated and to initiate prosecutions.

&q-rligshments and Workod Aouplishients of the Civil Rigots Prosecution program are presented below:

1992
BaseI tge I98 im 1222 el

Ooplaints Received ......................................................................... 8,053 7,964 7,964 ... 7,964
Oaplaints Iwaviewed ......................................................................... 8,133 8,022 6,724 672 7,396
Matters Investigated ........................................................................ 3,177 3,062 2,690 269 2,959
Matters Terminated .......................................................................... 3,138 2,950 2,594 259 2,853
Cases Filed ................................................................................. 59 52 48 5 53
Cases Closed ................................................................................ 48 37 42 4 46
Average time to close without prosecution (in months) ....................................... 2.3 2.1 2.8 -. 3 2.5
Average time to file a case (in months) ...................................................... 14.6 13.1 15.1 -1.5 13.6
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During 1990 the program expects to receive almost 8,000 complaints alleging criminal interference with civil rights, approximately 3,100 of
which will be investigated by the Federal Bureau of Investigation. It is projected that the results of 47 investigations will be presented to
federal grand juries: 29 indictments will be returned ad 23 informations will be filed charging 83 defendants, including 30 law enforcement
officials. These projections further forecast that trials will be held in 11 cases, resulting in conviction for 14 defendants and acquittal
for one defendant. In addition, 44 defendants will plead guilty to violations of criminal civil rights statutes leading to a success rate
(convictions and pleas) of 97 percent.

The rmmiber of trials predicted for 1990, while substantially lower than in prior years, reflects the increase in the proportion of cases that
are resolved by plea, especially in racial violence cases which constituted the majority of litigation in 1989 and 1990. We believe this is
due to the eanhanied sentences provided by the Sentencing Guidelines. In addition, the impact of the Sentencing Guidelines is beginning to be
seen in the increase of pleas prior to indictment.

Workload estimates for 1991 are based on the average of activity for the past four years (1987-1990). These figures were reduced by 10
percent due to the tur-nover amng attorneys and in order to take into acxont the tire needed to fill current vacancies and for the newly-
hired to become fully productive. The loss of experienced attorneys during this past year led to a turnover rate of 23 percent and there has
been unexpected difficulty in filling those vacancies with attorneys experienced in criminal litigation. In addition, for the first time in
many years, each of the three supervisory deputies is personally involved in active, complex litigation resulting in sanewhat more tire to
review matters. Moreover, in 1989 almost all cases involved direct participation by the program: the proportion of cases brouat by U.S.
Attorneys declined by one-third from 1988. This trend, while not increasing, is continuing into 1990 and is, w believe, due to the United
States Attorneys' greater concentration of resources in drug, fraud, and other priority areas.

The 1992 estimate increase is based upon productivity expectations from an experienced attorney staff that will be fully trained.

An unkno na factor that ay affect the program's workload is the recently-enacted Hate Crime Statistics Act wtilch will provide for tne
collection by the Attorney General of data about crimes which manifest evidence of prejudice based on race, religion, sexual orientation or
ethnicity. This cxIuld reerlt in an increase rmster of complaints and matters to be investigated and prosecuted. In the past few years, the
number of racial violence matters received has increased and the implemitatin of this Act is likely to increase it further.
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Decision Lit FurdiM Level -iA;ireme
(Dollars in thousands)

Orpanization Civil Rights Divsij Decision Unit 2I02 Civil Rigts PrixecjiA

I 1989 19 1 I , 1991 1 1222 I
__ I_. Fe 1 e I

s Ro eIIir rmen _ I g I g I cum,

aM-GET AUTfLU' $2,872 $3,178 $3,313 $191 $3,504 $38 $3,542
OULAYS 2,981 3,140 3,289 183 3,472 37 3,509

Aropriated Positions 4551 ... I 45

workyears:
Fall-Time Permanent 41 40 40 . 40 i 41
Other _ . ml m J- " ml 4--

S tta 41 40 40 .. I 40 i- 41
Overtime/Holiday A-" LAA j, -" l

Total 41 40 40 ... 40 1 41

o he 938,000 is for fifty percent of the pay raise absorbed in 1991 and will enable this progra to utilize all authorized
workyear.
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Ci vL R__ its Division
JLatifjcation of Program and PFrforanoe
Salaries and ezperses: 15-0128:0-1-75

Qjecial Litigation - 2CRT04

,f-;l parqe Gol: T rlstablish and protect constittiional rights of institutionalized pers¢m, mentally and physically handicapped persons of
IlI Y , le rsona confined in state and local prisons and jails, and enforce federal laws proAbiting racial discrimination in all public
,:rL:itjticAi3, cLui ai; prisons and jails.

Mlorw (*j-:-ive S:

iu ]jir.,tirjite, upon rea:oacble cause, the xoxditions of confinnt and treatment provided to persons in publicly operated institutions;
retain voluntary cxpiliarcKe in correctinM any constitutional deficiencies or ot3,r violaticrs of federal law; and, as a last resort, to
initiate litigation on "xilf of such perscom wten ecgregicAis conditions arxe fcurd to exist.

Tro initiate aid/or particip-te in litigation designed to remove racial discrimination from public institutions; establish constitutionally
.YIAiblk coodJitions of oonfirtrment, care and treatment of institutionalized populations; and, remove discrimination against handicapped

T' ),nro crliane with existirng judgments or corent decrees.

ti yrrji 'Pnerts aid Wor_.J1_i: Axxpll sheets of the Special LUtigaticn Prorazm are presented below:
1992
Base

.A i -i ( oy................. ............. ........... ....... ....................... ........ 3 6 7 .. 7
l t , i /x - r ........ ..................................................................... 1, 0 1 4250 7 ... 7

1 , n irsg (c-rJ of yeatr) ............................................................... 33 35 35 .., 35

lttt /o rw- i ........................................................................ 1,201 1,250 1,250 ... 1,250
t¢ ,*: I ene ,l........................................................................... 121 130 130 ... 130

o :,'. io al/ Wit k Iin e Peferrals ....................................................... 46 50 55 ... 55
M. ,,r-. ln.titjtio il ncrw tigaticis Initiated .............................................. 4 5 7 ... 7
I.i,;, Irr;titutinal Ineveztigatiorrx Closed ................................................. 11 6 5 ... 5
HAJ)')r 11 titutio l lIr,estigations Pending (end of year) .................................. 29 28 30 2 32
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Thi.s far in 1990, the program has expended major resources an monitoring compliance with onsent decrees filed in Civil Rights of
irtitutionalized Persons Acts (C( PA) litigation and competing pending investigation. Ompliaioa review, in many cases, has indicated that
efforts by defendants had failed to achieve constitutiona- minima despite specific remedies in the decrees. Because of the broad sweeping and
Dostly nature of omxpliane with consent decrees filed under CRIPA, the aimnt of resources needed to monitor progress has proven to be
significant. Similarly, the development of irre stigations under the statute requires substantial resources to determine the nature of the
institution's provision of services to the inmates or residents. Expert onexiltant toairs, massive docuent analysis, development of
information sources beyond the institution requires significant personnel and service resources. Negotiations to resolve violations ucoered
during OIPA investigations have also prxmm to be lengthy procxeses requiring substantial attorney resources.

The prci-m conpleted findings in eight CRIPA iiuestigations (involving facilities in Qilifornia, New York, Pennsylvania, q(iam, ard Hamii).
Completed findings are reflected in workload statistics until all action of the investigation Is cplete. complaints were filed along with
cosent decrees involving Los lres State hospital and the California Medical Facility whichh have already geerated ompliance activity by the 0
program. The program sought oteV against those responsible for operating Wheat Ridge Rsgional OQeter in Colorado on the grounds that they
have failed to fulfill the requirements of the remedial orders filed in the case to ensre the cosititutinal rights of the developmentally
disabled residents of the facility ae protected. The prira- en -qIe in lengthy and difficult ngiatiuns and secured a comre ive
stipulation to resolve the issues raised by the motion for conteopt. At the program's request, the court in Eyar 9K]t [t t v.
PIy (D.D.C.), found the defendants in contetpt for failing to comply with orders filed in 1978, 1981 and 1983 to protect the rights of
residents of the District of (olucbia's facility for retarded citizens. 'Lhe program engaged in extensive on-ite monitoring activities in
Inj ltAt v. Q , laminating in the program seeking court enforcement of the crsent decree thrr~,* the decree's emergency provision.
7-e prvqram is currently investigating 26 facilities pursuant to CRIPA wile litigating 23 CRIPA cases as well as nine pre-(3IIA cases.



DegisiM Unit ru'nalioni ml
(Dollars in thUard)

Oitanization Civil Rights Divisio Decision Unit 2CI'04 g ial LitigAtig

1 1989 I 199 1991 1 1992 I
Base Leel I j kt a Level

I4muc I IIm~l *.1 mm~ 10n

EixZT NmI"u'rI $2,582 $2,821 $2,946 $166 $3,112 $32 $3,144
O117AYS 2,251 2,791 2,925 158 3,083 27 3,110

Appropriated losit icm 3 35 ... 35

Pul-. i o P 3 1 30 3 1 ... 31 ... 3 1
Other -- I I I _-, -I --I

9utata1 31 31 32 ... 32 .. 32
Overti/Holiday L. I A . 1 -L-. _
T 31 31 32 • •.•I 32 •. 32

C fl : The $32,000 is fur fifty percet of the pay raise absorbed in 1991 and will enable this pxrw. to utilize all authorized
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Civil Rigjhts Divis
tifcation of ErggrM and romance

Salaries and ees: 15-0128-0-1-752
Mot kM - 2ar

.L-a Goa : To prevent and eliminate systemic barriers to the full participation by racial and language minorities, overseas citizens,
and voters who are blind, handicapped, disabled, or illiterate in the electoral process and to achieve effective remedies for those citizens
in specific instances where their right to vote has been denied or abridged.

To prevent, through the Section 5 preclearance proqres, the implementation of new standards, practices and procedures that have the purpose or
effect of denying or abridging racial and language minorities' right to vote throughout the 911 counties specially covered by the Voting
Rights Act (VRA).

To asmire the assignment of federal observers to thaie polling places within the specially cxlerd counties where observer persncnel are
needed to docutmnt misdeds in the electoral process or to ensure confidence of the minority community in the electoral proLess and actions
of individuals conduting the elections, and provide a federal alternative for voter registration when the actions and practices of local
authorities discriminatorily deny racial and language minorities' access to the voter regist-stlon polls.

To defend lawsuits that are brought against the United States under the special provisions of the VA to preclear voting chanps and to
terminate oove-age, and initiate lawits against jurisdictions that violate the pruclearane requirements of Section 5.

To discover and remedy methods of coruk-ting electirx- that dilute the voting strength of racial and language minorities, and actions of
state and local elEction and voter registration adh.ristrators that pivvent a full and fair exercise of the franchise by racial and language
minorities, overseas citizens, and voters who are elderly, handicapped, blind, disabled, or are unable to read or write.

hand WockIod: mplimnts of the Voting program are presented below:
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1992
u ase Request

Defensive Litigation ..................................... 3 4 6 ... 6 ... 6
offensive Litigation ..................................... 129 106 159 -84 75 35 110
Section 5 Sub.issions Reoeived ........................... 3,272 3,890 5,000 1,000 6,000 ... 6,000
Section 5 Submissions Processed .......................... 3,272 3,890 5,000 ... 5,000 1,000 6,000
Matters R ceived ......................................... 62 55 70 -30 40 10 50
Matters Terminated ....................................... 45 30 50 -25 25 15 40
CasesFiled .............................................. 10 15 18 -7 11 5 16
Cases Closed ............................................. 15 10 11 -3 8 5 13

Workload for this program activity cannot be measured by sheer nrtiers alone because of the difficulty and unique nature of each irdividual
case. The reduction projected for 1992 in the rbater of cases filed, cases closed, and matters terminated, is a reflection of the growing
complexity. For example, over one half of the attorney staff was devoted to remedyirg discrimination in the election processes of just four
jurisdictiorns: Arizona, Louisiana, New Mexico, and Los Angeles ounty, California. These cases have demonstrated that xcmplex, personnel
intensive litigation is the trend for the future, and will definitely impact the program in 1992.

On the basis of the experience for the first three quarters in 1990, the program expects to receive 3,890 satiniions under Section 5 of the
Voting Rights Act during 1990, a rate which is as great as that in 1986, the most recent cceparable year in the qkdrennmial election cycle,
and which is significantly greater than the 2,422 sutmissioxs received in 1980, the last decennial census year. objections were interposed to
23 subiissions during the first nine months of 1990, involving 61 changes including superior court judgeships in Georgia; city, county, ard
special district districting plans; the proposed irpoising of staggered terms, numbered posts, and majority vote requirements in at-large
elections; annexatins to cities; a change in the method of selecting members of the Alabama State Demxratic Exmcutive Committee; and a
change in the method of filling vacancies on a county s-tool board.

The program has participated in 13 new lawsuits in the first three quarters of 1990 (nine as plaintiff, two as deferdant, and two as anu
=i a). of the cases filed as plaintiff, three were Section 5 enforoment actions, one which suooessfully challenged racially discriminatory

voter registration procedures in a Georgia town, one involved an unprecleared annexation of land by a Texas school district and one o~ich
enjoined use of new qualifications to serve as prc)bate judge in South Carolina. Three cases were filed under Section 2 of the Act: ane
challenged the use of a majority vote requrebient in Georgia elections; another challenged the discriminatory exclusion of blacks as polling
place workers in a Georgia county; and, the third case ctiallengd the use of at-large elections in a city in Arkansas. The remaining three
actions as plaintiff enforced the rights of overseas and military voters abroad to absentee voting in Colorado, New Jersey and Tenneesee. Of
the defendant cases, one was a Section 5 declaratory judgement action seeking judicial preclearance of the consolidation of the City of

1/ Pojections assume full fnzding of the 1991 President's request and 1991 suppleental funding.
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Aiuta, Georgia, with Ridcumsd ounty; the other, dismissed on ar motion, involved an attamt to obtain judicial review of the Attorney
General's decision not to interpose an objection under Section 5. In one a participation, we informed a federal district court in
Alabama that a chre in the power of elected officials is a charge covered by Section 5, and in the other ami2~ case we informed the court
of the basis for the Attorney General's Section 5 objection to a Louisiana parish's districting plan that purported to remdy a violation of
Section 2 of the Voting Rights Act.

Significant progress also was made during the first nine months of 1990 with respect to lawsuits filed in prior years. A decision was entered
in our favor on June 4, 1990 in the Section 2 case challenging the 1981 electoral plan for the Los Angeles ounty Board of Supervisors (the
largest and most oaplex voting lawsuit the program has ever tried), after a trial that began in January and ended in April-a remedial
districting plan that cures the dilution of HispanicB voting rights in the county was adopted by the court in August. 1he major issues in our
action against a New Mexico county and the State of New Mexico under Section 2 and the minority language provisions of the voting Rights Act
were resolved by consent with the adoption of a plan that will, for the first time, enable non-English speaking American Indians to
participate effectively in the electoral process. onsent decrees resolved our dallenges under Section 2 of the VotlrtJ Rights Act where at-
large electoral systems wee replaced by sigle-wseer districts in a county and a city in South Carolina and a city in Arkansas, where a
nondiscriminatory method of selecting polling place officials replaced a racially discriminatory method in a Georgia oxAity, where fair vter
registration procedures replaced racially discriminatory procedures in a Georgia city, where precleazance was required for changes in the
qualifications for candidates for prcate judge in South Carolina and for a school district annexation in Texas, and where overseas and
military voters abroad were able to have their absentee ballots mounted, even though they ware mailed too late to be received by election
officials by the usual deadlines in Colorado, No? Jersey and Tennessee. By request of the court, we appPared as Am±g = in a private
Section 2 action brought by white person challenging the method of election of t!*e city ouuril of Birminvgham, Alabama, advising the court on
the legal issues involved. In addition, we cordcted a trial in a major case chllleeging under Section 2 the electoral system of Wicuioo
ounty, Mlaryland.

Under the special provisions of the Voting Rights Act tlat authorize the Attorney General to assign federal obervers to mosditor ele-tions to
erasure that the right to vote and to have the vote properly wartsd is not denied during the election process, 153 observers ware assigned to
cover elections in nine counties in six states during the first six months of 1990. In addition, the program cxxi inued to maintain contact
with the Department of Defense's Federal voting Assistance Program, the Federal Election Ommission's National Clearingomse on F.lcticn
Administration, the Bureau of the Gensus, and the Office of Personnel Managmient to coordinate with and assist the personnel in those agencies
who have responsibility for implementing programs relating to statutes enforced by the Division.

Moreover, in 1992 same resources will be shifted temporarily from litigating violations of federal civil rights voting law, to staffing the
review of a dramatic increase in the kind of new voting practices and prorures. This will require a More time and rescuroe onsuming review
than do many of the changes normally submitted under Section 5 of the Voting Rights Act. As is true of the program's litigation, the voting
charges retiring analysis and decision in the Section 5 review process are increasingly craplex factually, and require increasingly higher
)evels of legal sophistication. Thu-, it has becre necessary to assign these more complex Section 5 submissions to the program's attorney
staff for investigation and recommendation; the rsuoraida that recnmwends that the Attorney General object to submitted voting charges largely
parallel memorwrda that are prepared to receruwd that a lawsuit be filed, and sinoe objections that are interposed under Section 5 prevent
racially discriminatory methods of election, reapportiorwnts and other voting practices and prices from taking effect, the urpact of a
Section 5 objection is as effective as the relief that is obtained in a lawsuit under Section 2 of the Voting Rights Act, and saretimes more
so. Acordingly, although the 1992 requestrA resources will not allow litigation to proceed at the 1991 level, the litigation that is filed
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will represent a viable level when o inei with the vigorous efforts to prevent the use of other discriminatory voting pract ces and
prucedures through Section 5 objections.

It is important to note that if the enhae level request is not provided, the program will have no alternative but to devote all of its
resource to the analysis of voting ctanges submitted under Section 5 of the Voting Rights Act and defense of lawsuits, both of whid are
imperative. Thus, the program will be unable to initiate any new litigation under Section 2 of the Act or to compel preclearance for newly
aoted redistricting plans that states, counties, cities or other jurisdictions adopt but, fail or refuse to submit the required information.
This information is needed to determine ,4ethpr the plans were enacted with the intent to discriminate or will have the effect of
discriminating against persons utose right to vote is protected under the Act. The program also will be unable to determine the need for the
assignment of federal observers during the 1992 Presidential election in any but a few of the most egrigious circunstanaes.

6D
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D Lsion Mit Rtziim Loml Rmirannt.
(Dollars in thuand)

Organization Civil Rights Division Decision Unit 2CHM Votir

1 1989 1 199" 1991 1 1992 1
I _._._.s Level I 8MMU& y.MiI

IWMr~ RIp~~ I 0m, I Chm I _CM IIcai Im . I og . I

BUGTX f AM I $3,703 $4,110 $8,181 $498 $8,679 $1,197 $9,876
OUTnAYS 4,062 4,059 7,643 -80 8,493 1,035 9,528

Apiropriated Positions 68 68 84 84 3 87

Warkyears:
FMil-rime Permanent 64 64 71 8 79 2 81Othet_ _2 __2-._,

s o 66 66 73 I 81 81 2 83
Overt ip-,ol ify -1I A I - I __I A-

Tutal 67 67 74 a 8 82 2 84
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_t3cr-v cina: Ai" ir-r ase of $1,197,000 is requested in 1992 for the Voting program. Of this a70.mt, $56,000 is for fifty percent of the
pay rai-se dx-cbed in 1991 and will enable the program to utilize all authorized w rkyears. 7he increased level also inclies $976,000 for
aarplct-inj tbe acquisition of a Gexojrapical Information System to meet workload demands resulting from the 1990 Census. The remainlrg
$161o,0o9 -;ixxerts throe additional attorney positions (one (4S-13 and tw GS-14s), and one workyar, thus enabling the program to continue its
vigq:U enfon-if.nt of Voting Rights Act requirements. For clarity of presentation, the justification has been broken into two sections-the
first . foLtiMq the Gexjraphical Information System and the second supporting the additional three attorney positions.

I. , r :, I Information _Syyte_dS 1

'lx ul!; 1icljl iate several sources of data: (1) the Census Bureau TIGM (Tyjxqraphically Integrated Gecr ic Dxding and Reiferenirg)
f Ile i , i toz leaqraf-hic aid political boundaries and features; (2) the 1990 and 1980 LreAM poulation data for the entirety of not only
the 17 ( -,; :1*h:ifically cvwerr% by Section 5 of the Voting Rights Act; and, (3) data sent to the program by suxgitting jurisdictions. This
da.ta will te [.rcxxs-sd and %ctimnizu to select only those features required by the program. (It is nwxxssary to note that the mapping plotter
ro--- A,0 in theo2 1991 Luqet will still be essential and will be cuipatible with the GIS.)

Urt-,r t.ai" V Ainl Rights Act of 1965, all or portions of 17 states, which include 911 counties, and the cities, school jurisdictions and other
|Ixlitical initi that are located within those jurisdictions, are subject t,6 the preclearance requirement of Section 5, 42 U.S.C. 1973c. 7nus,
within tbe .e i{xiiatly o.vered jurisdictions, no change in voting practices or procedures can be impleu*Tted until the jurisdiction obtains a
d< isii, lxn the Uniti Staten District Cooirt for the District of olutbia, or from the Attorney General of the United States, that the
chvP3s cL. ut ive the purprsen aid will not have the effect of denying or abridging the right to vote on aooourt of race, color or
rsr.itx.Jnp in a lanuage minority group. To obtain a decision from the Attorney General, a jurisdiction mast submit a request, along with all
r- xiry Aqorting mterials, to3 the Voting prwngram, where the submission is analyzed pursuant to the applicable legal standards. If the
Votir,j prcrjt m staff ,xxmvds preclearancie, the review process ends in the Section. If, hover, the staff reioomends that an objection be
iiiUilnteG , tie tinal decision is made by the Assistaxt Attorney General for Civil Rights. .hs implementation of the GIS is essential, in
on ,r W ra>zet the maratory 60 day processing time of all Section 5 submissions, given the substantial workload increases anticipated.

For r,,.t lvistrictirq sIleissiu-, the analyst will need to look at a thematic map of the proposed district and perform both visual and
statisti(r1l orsllysis checks of the plan. Thms, we need both mapping and analytical capabilities within a GIS. Most of this should be
autr,, ti ' r, tit t Selrctirg the corirct option, a map of the jurisdiction, color coded to show minority populations using standard olore,
,[ ci the trten. Another rme selection should bring kq a pop up win displaying populatian statistics for the plan a"d other
infrm.t)-4 i l iiituj eviatics-u foc i the ideal of the districts. he analyst must be able to go from the map to the database to get
inm.ti ron O &- a list of the block rnsmters included in any district, or other needed data, and have it displayed along with the map. An
cptio, to stid airy of tl information to a printer or a file is also required,

T- air in dcetermlnirv the racial fairness of the submitted plan, in many instances, the analyst will need to draw alternative plans. The
analyst rust be able to d"qie district boundaries by using a mouse to lasso areas to be included in or deleted from a district or by
selecthyii arex; Ifi ease or, in the case of blocks, by block rurtber, and imilately view the statistics and the checks cn the rw plan.

Teon -1wr-3 cc7, after data fraift the 1980 Ocem was released, the program i'vie ed redistricting plans submitted under Section 5 by using hand-
held calulton; to ri] the black, white aid total populations for the district in eac submitted plan, and to recalculate those data each of
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the rmry times voting district bourdary lines were moved to evaluate the racial effect of alternative districting plans. Moreover, the
alternative districting lines, wbich are an integral part of the Section 5 analysis, were plotted by hand-drawing the lines on acetate
overlays, and then hand-shiading the areas to designate each district within the original ad alternative plans. 7b meet this coplex manual
process, a significant level of persorel resources were reallocated/detailed to this function, thus Jeopardizing the Division's ability to
meet their total mission requirements.

ihe program engaged in this tize-c rea mig process for the redistricting plans that ware among the 2,931 submissions received in 1982. Luring
1992 it is expected that there will be 6,000 submissions under Section 5, double the number received 10 years ago. This substantial workload
urrea.* is attributed to several major factors, including: (1) the election cycle was different in the 1980s than it will be in the 1990s,
causing all 911 covered jurisdictions to have submitted and obtalnmed preclearance in advance of the primary and Presidential elections. 7his
process occurred one year later in the 1980s-1982 and 1983, respectively: (2) in 1992 many election will be held by district, instead of at-
large as in 1982; and, (3) as a result of minority groups heigtenei awareness of the voting rights laws, many more areas are volunteering
changes by jurisdiction. If the requested increases are not provided for 1992, the entire attorney, paralegal and specialist staff will be
required d nearly full-time for the analysis of redistricting plans and the other submissions under Section 5, with the result that the program
will be able to provide only a minimal defense to lawsuits filed against the Attorney General, and will be severely limited in its ability to
initiate new offensive cases or determine where the assigned of federal observers is neevied. In summary, thFs resources are essential to
eliminate the need to reallocate Division personnel resources, and provide a thorough as well as quality analysis in the mandated 60 day
processing time.

In order to fully document the neels of the Civil Rights Division for a Geographic Information System (GIS) and to determine the state of the
art in GIS technology, the Division contracted with Network Management Incorporated to prepare a functional re*Lirements analysis aid a formal
technology assessment. Baled on the information contained in these two studies, the Division is requestinache funding rnxessa-y to inpleaemt
a GIS for the Voting prorrm of the Civil Rights Division.

7he Vmrftio1 BaquIrments Analysis specifies the tasks or factions that the system needs to perform in assisting the Voting program to
analyze redistricting plans submitted as a result of the 1990 Census. Although the scope of this ckorat was not limited to only the Voting
Section, at this time we are planning to implement the system for that section. Among the most notable objectives to be realized from the
system are the following:

-'ie ability to handle between 4,000 and 5,000 redistricting plans for up to 80 users;

-7he ability to provide for thorough analysis of plans within 60 days of receipt;

-lhe ability to handle a massive amount of owvam data, mapping files, and user-created files; and

-Be extrAeely *user friendly".

The TQt>lov Asfse n kvisor Bmert has also been completed for the GIS system and provides a cmrehnive look at the state-of-the-art
in GIS hardwre and software. A rating system was employed to determine the best system design to accomplish the objectives cutlired in the
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Functional Requirements Analysis. The final rummidation of the report lists six important benefits that can be realized by inplerent ig
this system design:

-A modular design to permit phased implementation;

-Icw initial project costs;

-Minimn demand on resources;

-ininsn disruption of ongoing operations;

-Rapid implementation of critical applications; and

-Relatively short time to demonstrate tangible benefits.

The pnOgL: c task of reviewing all of these posed redistricting plans within the 60-day mandate is enors. The resoure requested here
for a GIS will provide the program with a state-of-the-art computer system with flexible software that will allow the evaluation of population
patterns within the spatial context of political and geographic boundaries. Analyses will include examination of the proposed district
boundaries with respect to 1990 concentrations of minority pcpulations and historical electoral patterns. In addition, campar isw of
proposals to existing boundaries as well as the evaluation of alternative plans will be necessary. This will require a redistricting prrr
which allows for a detailed, interactive demoraphic study. Analyses will involve viltiple layers of information which can be displayed
within different types of geographic ar (e.., state, county, city, voting district, precinct, blocs within tracts, etc.,) and in tabalar
format. Thus a geographical information system with both mapping and data managemert, analysis, and reporting ftntions will be needed for
the voting program to meet its o,:rational requirements for handling a redistricting sumission within 60 days. The GIS also will increase
the speed and effectiveness of handling other sumnissians such as thcee dealing with annexaticrs, dhnges in method of election, etc., and
will have a significant impact on the program's ability to ox-wt litigation, as well.

II. Attorney Positions

An vres of $165,000, three attorney positions (one GS-13 and two GS-14s), and ns woryear for the Voting Program. These resources will
enable the program to cxtni-ue its vigorous enforcement of Voting Rights Act requirements.

In 1992, the prorem will enter an important new phase of its vigorus enforcement of the Voting Rights Act, to seek cut and prevent, through
administrative enforcement, from among additional thousands of newly adopted redistricting and reportirments those that have the marpoe or
effect of denying or abridging the voting rights of racial and language minority gros, and through litigation to foro recalcitri- cities,
counties and other specially covered political entities to sitnit such voting charges for the fei.ral administrative scrutiny as is required
by the Voting Rights Act, and to enjoin the uge of such practice and prt<c ureB which are found to be discr

4
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C"irt rl d Atl wr jurisdictions outside of the specially overed juri-diictions. In order to accopllish this goal in 1992, given the
C-nitlative effc(-t of the increases in the overall mrber of new voting practices and proceduxes that will be scrutinized by the program under
S4ticx 5 cf thr! Voting Rights Act beginning in 1991, the program temporarily will be required to shift some of its resources from achieving
irlL<tu tnI in~cr' v s through the litigative enfortxnent of the Act, to the administrative enforcement of the Act and to defending lawsuits

ktn< jll, o ' |i ll Jr> Ic r ie urr Section 5 of the Act.

11P, pr1-Irr traditionally tks rvded to balarKce its offensive litigation with its mandatory responsibilities under the special provisions of
tJi, V tin Plrfts Act. Forfrino-t arrong these are the responsibilities (1) to prevent, through objections made under Section 5 of the Act, the
uf ti di -:-riminitory nrw voting practices aid proe dures, including newly adptied methods of electing state and local legislative officials,

11i :tti(Avvrit plans, and (2) to defeid lawsuits, including Section 5 declaratory judgment actions that are filed after the Attorney
,- fv irit t pxi an objection t ier Section 5 to voting changes that were submitted tj him. As the riter of voting ranges required to

i iTr.,, t 1it ,i I aaIlyzai under Soction 5 have become not only more rmerous, but also noticeably more complex and require more
-Iti, j h:jil anhlo ,is, so too has the trend tow-ard factually largiu-, more complex litigation under Section 2 of the Voting Rights Act

,1,1 .- - :tl: elrrv-nts of proof outliId by the Suprre Oourt in lho v. qjj jg necessitate expert testimony to establish
"tiAtrl' --,[i, hi:;torical, all sociological facts, as well as anteital evidence to demonstrate the irrortanoe of those facts.

Ill 33, it t:,, tir. that a ziutire Section 2 dilution lawsuit is filed, the program now must be willing to devote at least three attorneys and
0i1. to 1,x j 3L1ojIls to the case for a period of five months, and to expend at least $10,000 for expert testimony. In addition, sinoe most
of t.- f-linj irrvctir+Ation and pc xt-filirg doxazent discvery and depositions are conducted in the field, travel expenses for such cases
x,, , t- 'ttire x(ts for paralegal workhours, both in the field and in the home offices. In addition, the Gi[l elements of proof are
I- c,-irj ,, -n iail rcrN AotAinely applied in declaratory judgments actions under Section 5 of the Voting Rights Act became such cases nearly

i ar~ova' claim that the voting practices and procedures sought to be precleared by the iourt are dilutive of minorities' voting o
,jt 'io. tre pr-of in s c rciuires the presentation of evidence regarding activities and reoords that exist only in the

fltf y1.riJiction aol/or the capitol of the state in whidh the jurisdiction is located, the travel and overtime osts attendant to
ti.i 5 rdc laratory j)t 4ent cases are similar to the expenses required by Section 2 cases.

Uroki tY c.i cir#-ol;rix t, rs titd workyezr and attendant dollar increases will allow the program sufficient resources to maintain a
vv ilOA- lit iqitive effort while sucxxssfuLly pursuing the large nttrber of cases filed in 1991, and enhancing its focus on the administrative
r fi n i. it of tl-2 Vot inj Riipts At, ad on non-otiornal defensive litigation urder the Act.

- fitf.

A t,.ro of tir-. attorriy portions aid $165,000 for 1992 will allow the program to effectively enforce federal civil rights votirg laws
rot till JrIIet minrities' right to vote. The program's litigation staff will be able to contin e its vigorous enforcement of the Voting
I tI; A-t in a p.ll-bala y program of lawsuits as plaintiff, plaintiff-intervenor and ami cur under Sections 2 and 5 of the Voting
P~i/It ; At. frli litiration is projected to include three actions urder Section 2 of the Act aimed at achieving remedies for unlawful
frjirtation of mirrrity ",lation concentrations prior to the major 1992 primary and run-off elections. In addition, the voting rights of
ni;.,it ic will "tirine to h-- protiectrd through the assipirent of federal observers under Section 8 of the Voting Rights Act %werver they
,11-0 fclrwl To IA! r.-cssoa- to rritor polling place procedures when persons qualify as candidates for office frxm newly drawn districts that
all- Milt- ity rAe-rs a fair coertunity to elect persons of their doice. The program will utilize these much needed attorneys to
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effectively review and analyze all of the voting dwanges that are sutMitted to the Attorney General, with the result that objections will be
interposed to all voting changes, that stiitting jurisdictions have not shown, are without a discriminatory purpose and effect.

Co
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Spwo'le of Cost IrsLptg
(Dollars in thousads)

Organization Civil Pights Division

Fositions by Type
Attorney

Subtotal

Personnel Benefits
TraveI
Rent, Qoanumications and Utilities
Othler Services
Supplies -di Printing
Equipment

Subtotal

Decision Unit 2C3MT08 Votingj

Vot" Rights Ac
enforcement

h2 WY Amount

9 1.5 $77

3 1.5 $77

... ... 22
7

11
... ... 24

4

$88

3. 1.5 $165

Geograpical
Informtion
Systm (GISI

BE WY A

.... 203

. . 773

... ... $976

... ... $976

1,L5 $77

3 1.5 $77

... ... 22
7

11
... ... 227

4

... ... $1,064

3 1.5 $1,141*

Dglpti M-Ln_ -O-- o Lj_ s

Voting Rights Act (VPA) - An increase of three attorney positions and $165,000 is requested
laws to protect minorities' right to vote.

for enforcement of Federal civil rights voting

Geographical Information System (GIS) - An increase of $976,000 will provide the program with resources necessary to txwplete the
acquisition of state-of-the-art technology essential for timely and accurate review of Section 5
eri rssions.

*Does not reflect the $56,000 to restore pay raise absrptions.
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Civil Rights Division
Justification of Projx-am and Performanoe
S__laries and exesegs: 15-0128-0-1-75

Employment Litigation - OCrT5

Lprg:Bo-0 Coal: To reduce discrimination in employment by state and local goverrmental units and federal contractors.

Major Ctiectiv:

To develop the legal principles necessary to create a nationwide climate where voluntary compliance with laws against discriminatory
employment practices can be achieved.

To secure oomplixe with Title VII through litigation and enforcement of consent decrees in the public sector, and based ccn referrals from
the E rjal Emlfpoyment opportunity Oomuission (EMOC) and the Office of Federal Contract Oorpliane pmqram in the public and private sector,
respectively; peWticipate in private suits when the governmyt's position is itp'rtant to the development of case law; et-ure cmplirioe with
existing court ord&rs through active monitoring and enforcement activities; and, to defend the constitutionality and lawful-rwli; of federal
agency civil rights programs that impact upon eployment and minority/womer'disadvantaged businesses.

To issue right-to-sue notices to persons wo have filed public sector charges with the EEOC.

Axxylishmentsan AI : cxxplishments of the program are presented below:

_ _ 1292 C4
Base Request WA

P ayF Referr-aIs ....................................................... 97 60 70 5 75 ... 75
Investigati?. Patters Rsoeived ......................................... 18 20 25 ... 25 ... 25
Cases Cot n o ........................................................ 10 15 15 3 18 27 45
Cases Termirtt d ....................................................... 12 10 30 ... 30 5 35
Right-to-Su.t? Notice Requests Received ................................ 1,485 1,500 1,650 ... 1,650 ... 1,650
Rigt-to-Su Notices Issued ........................................... 1,474 1,500 1,500 ... 1,500 ... 1,500
Decrees Requiring Monitoring ........................................... 140 150 160 ... 160 15 175

r e Ac tively Monitored ............................................. 50 50 50 ... 50 125 175
Decrees OtYained ....................................................... 11 15 15 ... 15 25 40

The program has two major enforce vehicles: (1) pattern or practice suits brougt pursuant to Section 707 of Title VII; and, (2) suits
brought pursuant to Section 706 of Title VII involving individual charq-s of discrimination that have been referred to the program by the
nqual BV'Lcment opportunity Oammission.
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Traditionally, pattern or practice investigations and litigation have osumed the vast majority of thte program's resoArces. There has been
successful litigation with many of the nation's major govenmItal employees, resulting in the entry of court orders. The extent cOart orders
require constant monitoring and ocepliance efforts. Some of the more recent orders require, at Stage IT, the identification of vi(.tims of the
employer's discrimination and the fashioning of appropriate make-ohole redlief. Recently, the program was instrmen.al in obtain ng avon of
sane $13 million in back-pay to identified victims and in securing job or prcmoticnal cortunities for large rirbers of victims.

ftxently, the program resolved four major pattern or practice cases that were poised for lengthy trials. All of the cases wtmi fi led bete
1972 and 1974. Three cases had been in a ompliance status for a ntber of years, having earlier been settled through litigation or consent
dec*re. 'The resolutions in these cases resulted in modifications to existing court orders, and generally require the employer to +ngage in
the development of job related selection procedures with the active participation of the program. The remaining case, involving the North
CLrolina Extension Service, was on remard from the Supreme Court. In that case, a cors-ent decree, providing in excess of $500,000 in back-
pay, was agreed to on the eve of trial. The program will continue to devote substantial resoces to each of these matters for the next
several years. Additional resoucs, as available, will be allocated to the investigation, litigation ard enforcement of other matters
involving a pattern or practice of employment discrimination.

The program is also responsible for handling referrals from federal agencies under Section 504 of the Rehabilitation Ac of 1973, and
defending federal agencies in actions that challenge their authority to enforce laws and regulations requiring affirmative action in
employ)n and oontracting. 'e program successfully prreaitd a Section 504 handicap referral from the U.S. Department of Agriculture,
staining $45,000 in back-"may entitlement. The program is defending the Departments of Transportation, Def Ie, HUH), and Labor and the
EMvironental Protection Aecy in several challenges to their enforcement program. There is no choice but to defend these cases and
consequently they have a priority on funding and recuroes.

Prior to 1989, E2DC referred to the program a significant number of individual charges of discrimination that substantially had not ruoeived
careful scrutiny by that agency. The result was a large nmber of referrals but very few that merited attention by this program. Most of
these referrals were routinely handled by the issuance of a right to sue letter and returning the file to EM)C.

Beginning in approximately 1989, EEM referrals began to decline in quantity but iWrove the quality of the underlying complaints and
investigations impr substantially. The result has been that the program now receives, on average, five referrals a month to investigate,
of which approsimately four are meritorious litigation vehicles. These referrals have played increased and significant demands on the
program's attorney and support staff. All new attorneys assigned to the program now receive at least three of these referrals to pursue to a
conclusion. on average, each referral requires approximately nine Yciths to resolve. While one referral is not a full time undertaking,
three referrals will occupy a substantial portion of an attorney's time over the course of a year. In addition, a number of these referrals
result in pattern or practice suits as well as suits seeking relief on behalf of the indivld~al who filed the charge. Attorneys are also
assigned to work on one or more large pattern or practice suits.

In the areA of test validation, the program continue to work in canjuction with test development experts in the preparation of a valid entry
level examination for law enforcement positions. In addition, important entry level and promotional test development projects for fire
derartents cotine in San Francisoo, Buffalo and New Jersey.
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The program's respoibility to wnitor decrees has increased significantly in the past few years. Approimately 160 decrees for which the

program has enforcement responsibilities will be perdir at the begilninq of 1992. Until 1988, the number of case with new drees increase

each year at a rate whihd far exed the number of cases in which decrees were dissolved. Due to limited resources, the program has had to

prioritize its omplianc responibilities. The ptagram has identified the 50 decrees which require the greatest attention and has devoted

its resources almost exclusively to them. The remaininq 100 decrees receive attention only when an apparent violation is brought to the

program's attention.

Where the program has been unable to secure voluntary compliance with outstanding decrees, appropriate enforcement proceedings have been

initiated. As a result, the program has ongoing litigation with a rumber of jurisdictions including, BixmlJh, Alabama, Jackson,

Mississippi, and the State of New Jersey. Substantial resources are devoted to these cases as they involve implicated and important legal

and factual issues.

OC"n
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Decision Unit Fundin Level Bmirmt
(Dollars in thbcaards)

Organization gi"ylRig Division

BUDWT ALUMEP-Y
CUTIAYS

Appropriated Positions

Ful 1 -Time Pervanent
OUher

Ooert ie/Hol iday
Total

;e~ikrsable:

positions

Fl 1-tie peranwwt

I 1989 1

$3,941
3,816

I 63

57

58

59

6

6

1990 1991

$4,341
4,292

63

58

59
-- I

60

6

6

Decision Unit 2CRQI5 Emp1oymet Litiation

$4,532
4,495

63

57
---I
58

--I
59

6

6

1992
Base Level 1 & Level I

I W I O~, I Q M I O IO

$263 $4,795 $560 $5,355
256 4,751 487 5,238

63 12 75

.. , 57 7 64

... 58 7 65
. . 1 A__ _ I
I .. 59 7 66

. . 6 . . 6

... 6 . 6
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Th program requests an increase of $560,000 in 1992. Of this amount, $54,000 is for fifty percent of the pay raise absorbed id" 1991 and will
enable the program to utilize all authorized FIE workyears. The remaining $506,000 provides for an increased authorization of 12 positions
and six workyears. This includes eight attorney positions (two GS-1l, four GS-12, and two GS-13); two paralegals (ae GS-7 and one GS-9);
and, tw secretaries (one GS-6 arml one GS-7). These additional resources will be used to conduct and. sport investigations and litigation of
matters referred to the program by the Equal Flploymnt Opportmity Qcmtission (EEC), to investigate and litigate pattern or practice cases,
and to support the isuaare of rigti to sue notices.

As currently constituted, the prog-m 's attorney and paralegal resoxes are admitted fully to handling the active litigation and
investigations being conduct under Sections 707 and 706 of Title VII, the litigation involving the defense of other federal agenies and, to
an inadequate degree, investigating zeferrals from the fIO0C and to monitoring oompliance with extant dcrees.

The program now receives approximately 60 referrals from EEC each year and anticipates that number to increase to 75 in 1992. Oirrently,
there are insufficient resource to investigate many of these referrals. Other referrals say not be promptly pursued because of other higher
priority commitmnts. The program attempts to assign approximately thue EEDC referrals to every line attorney. In addition, these attorneys
are expected to work with senior trial attorneys on ans or more complex pattern or pattern casas. Further, as their case load permits, the
program has assigned E]OC referrals to senior trial attorneys. Even with this level of effort, a significant number of EEDC referrals
remain unattended. To properly handle the EEOZ referrals and the program's remaining litigation and investigatory responsibilities, an
additional eight attorneys are required. In addition, at current levels the program is unable to initiate pattern or practice investigations.
71e additional attorney reszroes will permit the investigation of these complex matters.

Orrantly, the program is responible for monitoring 150 oourt orders. At the airent staffing level, the propra is able to monitor a small
fraction of the decrees, and even these are not reviewed as thorouhly and completely as is desirable. Not only will additional resources
permit the effective aid timely pressing and resolution of EMC referrals, but resrc will become available for more aggressive and
vigorous enforvcit of outstanding court ordrrs.

Fexsouizirg the increasing size of the program's compliance obligations and the fact that many cxmpliance problem can be addressed and
resolved me effectively when they are discovered in a timely manner, it is iparative that the program refine and inpr.ve its comwlianoe
monitoring responsibilities. Improved ompliance efforts till be advantageoms to all partfw involved by enduring that: (a) deferdants file
reports regularly and on time; (b) reports are analyzed promptly; (c) the progrti maintain a continity of presence with the defendants that
erhance the defendantss' overall oommitmet to the requirements of deres; and, (d) reports are o imqiled into a uniform format that allows
comparison with the performace of comparable defendant employers and prompt respormes to inquiries from program managers other responsible
officials in the Division and (ozrlesaional inquiries.

One paralegal is currently deAvoel, an a full--time basis, to ompliance monitoring. This paralegal has assumed virtually full responibility
for enforemet of aproxJiately 30 omplex decres in the Detroit and Chicago suirbs. Other paralegals and attorneys have compliance
rsposibilities, but are unable to devote any significant amount of time to monitoring becau of the press of active litigation. An
increase of tw paralegals, along with existing staff, will allow the propa to mnitor the remaiing court decre for which it is
responsible.
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11g, addition of two secretarial positions will provide ncssary support to the additional attorneys, paralegals and to the right-to-sue
program. Bise rc-ivxure levels, provide an inadequate level of clerical sport. since the program is litigation oriented, there are rumerous
coait filirrjs and correspondece with courts or osunsel. The preparation and mailing of these documents falls exclusively to the clerical
staff. Further, the program freque-itly has large mailirngs that require extensive secretarial support. This only adds to the clerical staff's
ro-'er-erdirg correspondence responsibility, with the hundreds of individual claimants at the Staq II level who constantly call to be
inteivic'. for a statius update, or rcxuire a written response to their inquiries. Finally, the clerical staff spends considerable time
nikirr travel arrangements for the attorneys and paralegals. Given all of these resporeibilities, the program is always without adequate
clerical support to perform routine functions. It is ncessar/ to add two clerical positions to provide a minimal support level. Finally,
tbe clerical positions sought here will provide support in the processing of certified mail re oipts and the issuance of 1,600 right-to-sue
letters each year.

The program is responsible for enforcing federal laws and regulations that prohibit employment discrisinaticn based upou race, oslor, sex,
iiilion, national origin and handicap. In order to provide equal employment opportunity to all Americans based upon their ability to perform
the jc, ant not the color of their skin or their gender, it is absolutely essential that the program be adeqat ily staffed. I'he program, at
te wbe f utrral level, is unable to meet workload requirimeents of referrals from the EK)C and to enforce E ' ately existing ourt orders..
Frjlcr,,ors have no incentive to voluntarily resolve allegations of discrimination, if they know that the likelihood of an enforcement action is
rejUjte. Thus, for example, EDOC will have a more difficult time c gaining settlent agrements when it investigates charges of

di,.Tinintion, if there is no viable threat that the Departmnt of Justice will file suit upon referral. Similarly, employers who have
dec,. with the program are less likely to meet their obligations if they know that close monitoring and enforcement are rtamt.

kfs-?nt dc-isiorn of the Spreme Oourt place greater responsibilities on the preram to enforce the nation's anti-discrimination laws. Many
-iployyent cases are factually complex, require a great deal of expertise in the law, and are eqxmivu to prosecute. Thus, the ability to
virdicaite 'arpl c4'nnt rights is beyond the vast majority of potential plaintiffs and their attorneys. The program mist assume this
rersrxocibility and it is doing so through the EMfC referral program. If suit is warranted based u the program's assessment of the EEOC
referral tUh-e it a-euld be filed, otherwise, the charging party will be without a remedy. The addition of eight attorneys, two paralegals,
art two clericals will enable the program to fulfill its responsbillties.

The immecos G nypestf here will provide the program with resources essay to continue and imprme its vigorous enforosment of Title VII
ar, t. te c.ate time, meet orsplianie monitoring responsibilities. Without the benefit of resources to meet compliance responsibilities,
de.ft'xrcnts arr- potential defendants have little incentive to comply voluntarily with their lawful obligations. Enforcement of existing
ckrcmes is a pral"ylactic meAsure that discourages future violations.
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Sdckde of Cost IrlA
(Dol lars in thousards)

Decision Unit 2C n5 Dioymit Litioati23organization Civil Righs Divisio

Positions by Type
Attorney
Maralegal Specialists
Clerical (Secretaries)

Subtotal

Pervnsnoel Benef its
Travel
Rent, Ommications and Utilities
Othr Services
Supplies a"d Printing
&Nquwt

Subtotal

Total

1992 Res eit

8 4.0 $153
2 1.0 24

_2 11L0 20

12 6.0 $197

... ... 60

... ... 20

... ... 43

... ... 79

... ... 21
L _ 6 -

... ... $309

12 6.0 $S!06*

Description of Cot

ESOC Referral Program - An inrease of 12 petitions and $506,000 is requesed to permit the effective and timely processing and resolution

of EBOC referrals as well as allow for more aggressive and vigorous enforcement of outstanding oourt orders.

*Does not reflect the $54,000 request to restore pay raise absorptions.

G 31

Co



Civil Ricdits Divisicn
Justification of Program ad Performance
Salaries and expenses. 15-0128-Ql-752

CoorLination awd Review - 2CRT16

Lorg-RanMe Goa : To achieve oonsistent and effective enforcement of various laws and regulations prohibiting discriminatory practices in

public acxxzmxrdatiow and public services, federal program, and federally assisted programs; maximize and coordinate the use of federal,
state, and local civil rights enforsment and technical assistance rescxioes; and minimize the oasts associated with federal civil rights

programs while maintaining the level of responsiveness to citizens who feel that their civil rights have been violated.

Major Oects:

To rnforoe regulations implementing Titles II and III of the Americans with Disabilities Act (ADA) by investigating complaints, cot l irg

oom)liance reviews, and managing a litigation program and to coordinate the enforcement programs of other federal agencies with ADA
rezornsibilities.

To coordinate the governmnt-wide A[A technical assistance program and to provide tecnical assistance to entities covered and persons
protected under Titles II and III of the Ank.

Tb manage a program to certify state and local building axes that meet or exceed federal minimum aoeosslbility requirements.

m) maintain continuing oversight and crtrol of all Executive agencies covered by Executive Order 12250 and liaison with other Depart ent
o -ganizations and other federal agencies irnolved in civil rights litigation.

T) review, evaluate and monitor, on an annual basis, implementation plans submitted by Execztive agencies; review proposals or final agency

r sjulations or substantive amendmts to existing regulations promulgated under statutes subject to the Executive Order; and, provide

guidance in the form of prototype reg~ilations for implementation of Section 504 of the Pahabilitation Act of 1973, as amended, as it concerns
federally axducted programs.

Ti provide staff m4ort to the Assistant Attorney Geeral for Civil Rights as C2%airman of the Inteagey Ooordinating Council and as a
mamer of the Adhitectural. and Transportation Barriers ompliance Board.

T) provide assistance to Departmental organizations as well as other federal agencies to enable the to implement the requirements of Section
5)4 regulations covering their program and activities.

Tti provide support to the Office of the Solicitor General, the Civil Division, and other federal agencies in various lawsuit's which includes

pioviding advice on the strategy of a case or on particular motions or briefs, writing pleadings and affidavits, preparing cvurt requested
status reports, armweing interrogav xries, and furnishing testimony.
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Base Program Description:

The Oordination and Review program enforces regulations implementing Titles II and III of the Americans with Disabilities Act (ADA). These
Titles prohibit discrimination against individuals with disabilities in public accomrodations and the receipt of public services. The
regulations affect millions of entities including privately operated entities prrNiding public acommociations and state and local government
units that provide public services. The program is responsible for both the coordination of administrative enforcement by other agencies, and
for the Depar-tment's own enforcve~et program. Enforcement of the ADA requires the program to perform oxqlaint investigations and cumpliancie
reviews. In addition, the program is responsible for managing litigation under Titles II and III as well as Title I cases referred by the
Equal Erployment Opportunity Commission. As part of its enforcement activities, the program is also responible for certification of state
and local building codes to asure that all buldirqs with public accss meet or exoeed the Ar's minimum accessibility standards.

The program is also responsible for coordinating the gqverrment-wide technical assistance program mandated by the ADA. The program works with
other federal agencies that have responsibilities under the ADA to ensure that all ageny technical assistance programs provide consistent and
accurate information to covered entities.

Tecdnical assistance is also provided to millions of entities affected by Titles II and III of the ADR. Technical assistance is delivered
directly by program staff and indirectly through third parties acting under grants aid contracts managed by the program. Technical assistance
includes training, information dissemination, the operation of a telephone information line, the production of technical aurials, and the
provision of solutions to specific oomplianoe problems.

The program ensures that all federal Executive agencies effectively and onsistently implement the nordicrimination provisions of federal
grant statutes prohibiting discrimination on the basis of rae, color, nation origin, handicap, religion, or sex. Lnder Executive Order
12250, the program undertakes a diverse array of regulatory and administrative initiatives. The program reviews all new civil rights
regulations for consistency, adequacy, and clarity; assists agencies on ro civil rights plans; offers agencies training and technical
assistance to improve their civil rights enforcemei prooeires and programs as well as outreah progr ; and, promotes interagency
information sharing and cooperation.

Supprt is provided to the Office of the Solicitor Ceeral, the Civil Division and other federal agencies in variounlawsuits. This
assistance includes providing advice on the strategy of a case or on particular motions or briefs, .Titing pleadings and affidavits, preparing
court requested status reports, arsring interrogatories, and fu raihing testimoy.
Agqgl ighMetA and worklo d: Aomplisuments of the Coordimation and Review program are presented in the following table:
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Litigption
Cases I nttiattd ........................................

Ccplaints:
Complaints Received ....................................
Irreestigations Initiated ...............................
cmpl aints Closed ......................................

Conliance Reviews:
Reviews Initiat d ............................. ........
Reyiewa Ok pI eted ......................................

e ts nitor d ...................................

Standards Certification:
R q ests U ived ......................................

Re~~t ,App ruved ......................................

Tehnical AssistAn:
Projets Initiated ......
Covered Dntities eivirr Assitax ..................
Individuals Rciving Assistanc .......................
[cxnrnts Distr-ibute ..................................

Excutive Order 12250 Activities:
?or--regulatory DEtnts Generated .....................
Respes to Citizens and Public Officials .............
Coxrlwfts Peviewed as Part of Special Projects .........
Rviews Corairta of Agery Prgrs ...................
Deqoqtion Agrents Developed and I~l1aatad ........
Iitigation Docmets Prepare and Revieed .............
IRag latios Reviewe ...................................

__ _192 _
Base 180 180

.. .. 180 ISO

... ... ...... 200

... ... ... ... ... 125

... ... ... ... ... 25

... ..... . . ... 15

... 200
.... . ... 200

... ... ... ... 100

0
250
600

30,000

294
224
211

24
2

797
73

71w worJoed statistics are based on the progrm's a c plisuaits for
with the ADA enacted in the last oerth of that period (July 26, 1990).

295
246
200

28
4

965
15

2,800
78,500

8,400
350,000

323
271
220

36
4

1,061
20

2,800
78,500

... 8,400

... 350,000

32
27
24
4

104

355
298
244

40
4

1,165
20

8,400
129,500

25,200
150,000

200

200
125
25

15
5
5

200
200
100

11,200
206,000
33,600

500,000

200
298
244

40
4

1,165
20

1989. The data for 1990 are based n the flrnt ten moft of the year,
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The workload factors for the E.O. 12250 activities have been revised to more accurately reflect the petgram's activities. "Non-Rgulatoty
[kxinents Generated" was refined. Special projects (9g 1 , handling Office of Reveu Sharing (ORS) complaints, docuet reviewed and
generated as part of the program's efforts to assist other federal agencies implerent Section 504 re.ulaticm affecting their program and
activities) are listed under "Dm

ent Reviewed as Part of Special Projects." In addition, items rvuiring only airgory attention by the
program are no longer counted.

In the first ten months of 1990, the program reviewed the civil rights plans and statistical reports of 26 agencies and received eleven
regulations for review and cxisnt. The regulations that have been reviewed have been sajor regulations that have raised unusaally complexc
and difficult issues. A project to press oplaints and ccmplianre reviews, that rasainad unresolved when M ceased operations, was
cont irts aid the prOgr-ai is reviewing 115 suh ouerplaints and compliance reviews. Under an agrnseent with the National Institute of
Correttions (NIC) the program initiated, in Mari 1990, a project to investigate cmplaints referred frxm NIC and has received 39, responded
to 26, and closed three complaints.

Throughout the year the program has initiated a variety of sajor activities to meet the Departaent's resposibilities murder the AMA. The
program has Lbgun to develop the cxzplex regulations implamenting Titles II and III of the AM and has also belu work on the g-venT -wide
technical assistance plan required by the AMA. In addition, the program has begun to provide technical assistance to entities covered and
individuals protected, as well as other federal agencies and the general public. For example, tactical assistance ments have been
developed and are being dissezinated, and an AMk telephone information line is in operation.

The program anticipates providing tedheical assistance to an estimated 250 entities covered by the AM% and 600 individuals protected by the
AM, in addition to distributing 30,000 technical assistance docments. The program will also 'yeke substantial progress on the developma of
regulations implementing Titles II and III.

00
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Decision Urit Fundina Level auiraneits
(Dollars in thosads)

Organization Civil Rights Division Decision Lit 2'16 O2ozdination and Rvie

I 1969 1 199 1 1991 I 19,2
B ase Lem I Igug eeI 1II I he1 I oes v II I 1 eM~xer.AI I -Cum, I C i I 0M I

BULKr A&MORr $2,528 $2,776 $7,494 $483 $7,977 $13,715 $21,692
CUIuTLYS 2,472 2,746 6,876 887 7,763 11,932 19,695

Apprpriated Positi 39 39 44* . 44 58 102

Ful l-TiPme P wt 35 36 38 3 41 30 71

subtIota 36 37 39 "3 42 30 72
Overt ine/Tol iday I I m I . 1 I.AI iJ- "

Ttal 36 37 39 31 42 30 72

* eflets a one position reduction for A-76 mangemnt savings.
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In order for the program to meets its responsibilities associated with the AMA, an increase of $13,676,000 is requested. This resourCe level
includes an irrrease of 58 positions, 29 wrkyears and $3,676,000. The remainirg $10,000,000 will provide the program with resourss
necessary to render technical assistance consistent with the ADA. In addition, $39,000 is requested to offset the fifty percent pay raise
absortbd in 1991, and will enable the program to utilize all authorized FIE workyears.

The program requests an irreased authorization of 25 positions, 13 workyears and $1,435,000. This includes eigten attorney positions (2
Level I SES, 5 GS/GM-I5s, 3 GS-14s, 2 GS-13s, 2 GS-12s, and 4 GS-Ils) and seven paralegals (I GS-12, 2 GS-lls and 4 Gs-9s). These additional
resources will be used to develop a litigation strategy and initiate litigation with respect to AlA's average of public aaoxmucdations. The
ADA authorizes the Attorney General to bring civil actions against entities covered by its public acmmdations provisions in pattern or
practice cases or cases of gerneral public importance. Given the large number of entities overed (approximately 3.9 million enterprises), and
the fact that most of these entities are being stjected to disability nordiscrimination requierimfts for the first tine, the potential for
worthwile lawsuits is immese. These resources will also be used for joint actions with the Equal Employment Opportunity Commission (ESOC)
to enforce the employment provisions of the An% in aooordance with the remedies and procedures available under title VII of the Civil Rights
Act of 1964 and to handle referrals frcn Federal agaeies that are unable to actie\e voluntary resolution of casplaints of discrimination by
entities of State and local governments.

State aid local gcrvermet Operations Enforcement Oordination and Qoqmlaint InvestigAtig

The program requests an increase of 10 positions, 5 wrkyears and $594,000. This Ircludes one SES level I Program Officer, one GS/GM-15
program specialist, one GS/G4-15 attorney, five general investigators (3 GS-14s aid 2 GS-13s), and two secretaries (I GS-8 and 1 GS-7). These
additional resources will be. used to mxordinate the enforcement activities of other agencies that provide financial assistance to State and
local qvernents and to carry out Justice's own crrplaint investigation duties with respect to State and local judicial systems, law
enforceent agencies, and towns and municipalities. The ADA provides that complaints relating to State and local gweent services shall be
procesed in aoxrdance with the redies, proc-i~urea, and rights set forth in section 505 of the Pabilitation Act of 1973. The Department
mist assign aid coordinate responsibility for the investigation and resolution of complaints to the appropriate Federal agencies. In
addition, the Department is responible for investigating complaints against such agencies as law enforcement agencies that generally do not
receive financial assistance from other Federal agencies.

Lublic Acommoaticos losrylat Investigati Ca ad CuplijArEewg

The program requests an increase of 6 positions, 3 workyears and $380,000. 1his includes one GS/GM-15 program mqer aid five general
investigators (2 (Z-14s and 3 GS-13s). These additional resources will be used to investigate alleged violations of Title III of the ADA and
to urdertake periodic compliance reviews of entities covered under this Title. Because the universe of public accommodaticns is so large (3.9
million enterprises) the potential burden investigating complaints aid performing compllanes reviews is enormous. These resoucs will
enable the program to establish only a minimal enforcement mechanism.
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Attorney General Certification of State soceasibilitv Oi-'

The program requests an increase of $931,000. Of this amount, $706,000 will Support 12 positions and 6 workyear. This includes one GS/GM-14
program manager, two GS/GM-15 attorneys, seven prorar specialists (4 GS-14s and 3 GS-13s), and two GS-7 secretaries. The raining $225,000
will be used by the program to conduct ten public hearings. These additional resources will be used to respond to petitions by State and
local governments for the Attorney Cer~ral to certify that State and local building mdes et or exceed the miniaua Am accessibility
requirements. Notification will require analysis of extremely complex and technical material and involves holding public hearings before
certification can be granted. Because therm are thousands of jurisdictions that could petition the Department for aertification, significant
resources are needed to begin to address this responsibility.

Comprehensive Tehical Assist LMM3

7fe program requests an irease of $10,336,000. Of this amount, $336,000 will support 5 positions and 2 workyear (two GS/GM-15 progrin
managers and three GS-14 program specialists). 7hp. remaining $10 million will provide for technical assistance grants and contracts. These
additional, resources will be Lned to continue and expand the Department's ADA technical assistance activities begun in fiscal years 1990 and
1991 and c=tinue to coordinate the government-wide technical assistance effort. The program officers and specialists (along with other
existing resources) will be used to manage the tecnical assistance contract and grant program. 'Ihe $10 million will be ued to fund a
variety of technical assistance projects aimed at covered entities and disabled persons. The AM requires the Attorney General to provide
technical assistance relating to public employment, State and local goverment operations (other than trarrtatin), and public
acconvsdtions and commercial facilities. This level of resources is required to mount an effective ongoing program of technical assistance,
given the extraordinary rlzxtwr of individuals and entities affected by the ADA's requirements.

BenLit

7he requested resource leval will enable the program to address ADA responsibilities in the following areas:

Litigation: 180 AIA lawsuiLs will be initiated.

Complaint invastigations: 125 investigations will be initiated.

Oomplianoe reviews: 15 xmprhensive review. will be initiated and 5 completed.

State ard local building code certification: 200 requests for certification will be acoq*Ad and 100 completed.

Technical assistance: 129,500 additional covered entities and over 25,000 additional individuals will receive assistance, over 8,000 technical
assistance projects will be initiated, and 150,000 technical assistance douments distributed.
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Schedule of Cbeit D
(Dblars in thousands)

Organizaticn q Tyl Rights Division

Positions ty Typ
Attorney
Prxran Specialists
Paralegal Specialists
General Investigators
Clerical (Sec .aries)

subtotal

Personnoel Benvef its
Travel
Rent, Q3miuzcations and Utilities
Other Services
SAplies and Printing

total

Total

Dgsriytion of Ost Irct4c

Aezricans with Disabilities Ac of 1990 (A[A) -

Decision Unit 2 DT16 COordirat &-_-AM__ w-

Requst Level
B~r W

21
16
7

10

11
8
5
4

$561
456
105
249

_4 _ 45

58 30 $1,416

... ... 406

... ... 344

... ... 435

... ... 10,593
87

... ... $12,260

58 30 $13,676'

Of the ieCreaaed resources requested here, $3,451,000 will support the 58 positions
regieste; $225,000 will provide sufficient funis to oxkxrut public hearings an ADA
regulations; and, $10,000,000 will be available ror technical assistance grants and
contracts.

* Does not reflect the $39,000 request to restore pay raise absorptions.
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Civil Rights Division
Jsiweficition of Prom= and pp rzW
SalAries and eg2Vuee: 15-0128-0-I751

ouinM and Civil xforpert - 2

L: To eliminate a significant portion of the illegal discrizination in housing opportunties and credit transactions related
thereto; to elimin te a significant portion of the illegal discrimination in places of public aooomerdation; secrr qaaral oomplianoe with
the Dgal Credit Opportunity Act (1S3A) and its implemtng regulations: and, secure general compliance with federal statutes requiring
radiscri- nation in the provision of municipal services.

MAJor Objective:

To investigate compliance with and initiate litigation to enforce the Fair Housing Act and the EODA, monitor final court orders resulting
from such sAits, aid v for oonteept of court or other relief wre the facts warrant.

To initiate litigation, upon referral from the Dertmt of Hmzing and Urban [velomen (HOnD), to remedy local goverTent bcdles'
rmxnoml iarxe with theIr tousirg-related obligations Wer the 1974 Housiiuq and lmmity [evelopmit Act.

To ommuncate equal housing and equal credit opportuity information to the public by liaison with federal, state and local enforoment
agencies.

To investicte compliance with and initiate litigation to enforce the provisions of Title II of the Civil Rights Act of 1964 relating to

public vacations. 0

Aoou l ihtA aid wolok hxxoplihmants of the program are presented below:

1992
Base

Matters Iamived ............................................................ 305 400 500 150 650
Ivest igat ions onlictaed .................................................... 101 150 250 100 350
Matters Closed .............................................................. 42 75 175 25 200
Cases Filed ................................................................. 35 50 19) 100 250
Cases Closed ................................................................ 15 35 40 10 50
Judge /Decrem Obtained .................................................. 17 25 75 25 100

The numr of oams filed in 1969 ncreed significantly became of the ro erorvest reponsibilities assumed by the program as a result
of the Fair H3u ing Amenments Act of 1988, wdich becam effective on March 12, 1989. This ra law significantly iirreasx the authority of
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the progr-m to cribat unlawful housing discrimination. It rwr the program to initiate new cases whiid oome to it as a result of HUD
authorizations to seek prct judicial action as well as th&e federal court election option in the HUD enforcement scheme. The Division has no
prosecutorial discretion with respect to these cases. The new law also significantly expad the enforcment authority of the program by (1)
prohibiting, for the first time, discrimination against families with dildren and against handicapped persons, and (2) authorizing the
progr to seek monetary damages for victims of discrimination and civil penalties in pattern and practice fair housing lawsuits, a remedial
authority that was riot available under the 1968 Act.

For the period of October 1, 1988, until March 12, 1989, when the program's jurisdiction cont iue to be limited in the fair housing area to
pattern and practice ca involving disc inaticn on the basis of nace, color, national origin, sex and religion, six new fair housing cases
wer filed. The program also initiated a major public aooomasations and equal credit opportwity suit against a large health club chain
located an the east coast. For the period from Marih 12, 1989 until the end of 1989 the program filed an additional 21 fair housing lawsuits,
a substantial increase reflecting the start of the expect workload increase as a result of the 1988 Amdments to the Act. Twelve of these
lawsuits were initiated pursuant to the program's pattern or practice authority; seven were p.rmt judicial action lawsuits filed at the
request of HUD; and the reaaining two cases were election lawsuits under the amended Act. In addition the program is defending the HUID in two
suits which attack the constitutionallty of the Ameded Act and filed an a curi brief in another case addressing one of the provisions
of the Amended Act. Finally, from March 12, 1989 until the end of the 1989 the program also filed a Title VI lawsuit upon referral from the
Dartment of Health and Human Services, two additional Title II public accxmmicxiations lawsuits, and is defending the Dpartment of Justice in
a suit challenging the oonstitutionalitY of an irportart statute designed to compeste Japane perscs who were interned during World War II
which is being iiplemeted by the Civil Rights Division.

Thus far in 1990 the increase in ce filings pursuant to the amended Fair Homsing Act cont inj. Thirty-three additional Fair Housing Act
cases have been filed, in addition, the program is participating as amicws ourift in four other Fair Housing Act cases and has initiated four
now Title II public accommodation lawsuits in this period. While the increase in workload under the Ameded Act has already bew
substantial, it is expected to increase eve n re significantly in the future. Thus far, mct of the increase in the program's workload has
been in its traditicnal pattern and practice cae. Irded, this a t of the program's work has increased more dramatically than initially
projected as the pr-grm has iitiated cases in an effort to clarify new provisions of the Ameded Act; a number of cases examining the rights
of handicapped persns in group homes is one area where there has beem significant activity. It is expected that the number of such pattern
and practice filings will continue to inLcre as new issues arise under the Act and with greater public awareneea of the Amended Act's
provisions. However, in the future it is expected that the number of cases filed as a result of referrals from WJD will increase even sore
dratially. ThU far, the raster of &sh referrals has been below initial projections uecase WA) is in the start-up phase of pressing
its irestigaticrs. As the efficiency of this process increases, the cases flowing to the program and requiring the filing of lawsuits will
greatly increase as well.

The workids projocticns are basd on this expected increase in cases over the next two to three years. In addition, it reflects the
substantial increase in staff that we expect as a result of our 1991 budget requet wtich will be phased in over two years - 23 workyears in
1991 aid 24 workyears in 1992. In short, we expect a slextantial increase in workload in this period because (1) the flow of new cases from
lKl) will continue to ircrvase, and (2) the addition of new staff in 1991 and 1992 will provide us th ability to initiate increased rutrs of
pattern and practice cases.



Decision Unit Furdinu Level euirui
(Dollars in thousands)

Organization Civil Rightts Divjsio Decision Unit 2T7 usin and Civil Dnfo

1 1989 1 1990 1 1991 1 1992
am Bse evel I B est leel

Resource ! n I 0M. L oV I o, I

Bitir NflI'1 $2,135 $2,342 $4,961 $1,229 $6,190 $45 $6,235CUruyAYS 2,077 2,316 4,617 1,352 5,969 48 6,017

Appropriatd Positions 331 33 801I 801 80
Workyears:

Fu1-Tim Permant 30 30 53 23 76 1 77Other __ I _j -- I _ -1-I
Sibow 31 31 54 23 77 1 781 vext ime/ol iday I .I-. A- I -- .I -- Itea 32 31 54 23 77 1 78

BaMM ] : T'he $45,000 is for fifty percent of the pay raise absorbed in 1991 and will enable this progr- to utilize all authorized
workyear.
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9Ivil Rights Divj gn
Justification of xr and Per
Salaries and expenoes: 15:0128--l-75

P~muatiornal COftities - 2CFlrl8

Lonq-grn o: lb eliminate segregation in districts formerly operating ial school systems and rdiuce, in substantial measure, the need
for court supervision of public elementary and seerdary school desegregation in these districts; ruks substantial progress in eliminating
unlawtuI segregation and discri-lnation in public schools in districts where there is no history of a statutorily required dual systen;
eliminate xca.iuirg denials of equal educational opportunities in public school systems; eliminate discrimination in and/or denial of
educational cpportunities to Native Americans; eliminate the vestiges of unlawful, racially dual systems of higher education; and, assist the
epartment of Education (ED) in enforcing assurance of compliance with civil rights laws.

Major Objectiv:

lb initiate and/or participate in litigation designed to bring about the orderly desegregation of schools pirsuait to federal lava; eliminate
denial of equal protection of the law in educational institutions on amount of sex; and, secure equal educational cportunities for
students in public school systems and educational institutions receiving federal financial assistance.

To seek supplemental relief designed to eliminate the vestiges of racially dual school system and to achieve compliane with constitutional
requirermants. Such relief in other scol districts will lead to the elimination of the need for Judicial supervision of many of
these school districts.

To file lawsuits, upon referral from ED, to enforce nondiscrimination asanarnes made by educational institutions receiving federal funds and
defend M1 against court challerses to its authority to enforce civil rights assurances by federal recipients through the administrative
prcu.ss.

lb coordinate activities with M]) in ensuring that cases referred are worthy of litigation, investigative efforts are not duplicated;
litigation reports are secured from client agencies; and, litigation is jointly planned (strategy, preparation of court documents, utilization
of personnel).

Apg!istuhert aid workload: Wx3mplishments of the program are presented below:
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1992
Base

Cases/Matters Pze ived ............................................................... 425 525 525 ... 525
Investigations Oonductai............................................................. 330 450 450 ... 450
Matters Closed ....................................................................... 325 425 425 ... 425
Cases Filed .......................................................................... 15 30 30 0.. 0
Cases Closed ......................................................................... 150 150 150 ... 150
Defensive Cases in Progress ............................................................ ........... j 8 12 . 12
Judgmert-s/ te rees Cbttained ........................................................... 1. lI 225 225 ... 225

Feaeitly, an adverse district court decision in the Mississippi higher edcation case was reverse an appal. The defendants filod a futbher
appeal which is pending; if this appeal is unscessful, this cae will involve further litigation in the district court an liability wtun
the next six months. The Alabama higher education case is urrently in formal discovery; trcil is set for October, 1990, and more than three
hundred witnesses are expected to testify. In the Louisiana higher education case, the S~rqme Csirt recently refushv to hear the Stab's
appeal of the district court's favorable liability ruling; recently the government moticz the district court to require the Stat, to ixein
irpleuenting a desegregation plan approve by the court in 1989. This is expected to lead to further litigaticai in the district curt. In
the -Tassee higher eduation, a party recently filed a motion for further relief which will r uiire disooery and litigation in twe case
this year. A fifth higher education case is being investigated and a suit rexoamedaticn, is eiqectel within the near future. tw Ipagram
recently filed a major suit against a university whtidi has a policy of not admitting frinales; aid an invetigation has beeO started involvung
a second university which does not adkit females. 7he latter two are high profile ces and eac is expected to involve protracted aid -ustl y
litigation. In the past, the progr has rot bee involved in active litigation of mcre than two coplex and cstly higher eiC&aticn (sr Ur
a year. During 1990, the propri has been required to Midvle at least four axth caes and thee caes are expected to carry over ito 1491.

The program co cte a suetantial number of hearings and trials in eletAry and seodary cs and 40 ca advancd to hear nd
trials. Qourt orders and cosent decrees have been obtained in 119 cases and 130 inrwstigations and reviews are in prgress. An ac"Pe
decision - entered in the Charleston school case ad appeal is being otesidered. 71e program has also ax.zeefully protected Seerl cuses
in iich remedial plans will be implemeted by school districts and, therefore, the proram wil I hav to dew*e r,"nKOlfft to a-nitor tUv
inpl rotation of these plans. Finally, to ertwne operation with civil rigHts grous aird local ominity iers, es tensive coitze"a
efforts have bee undertaken, e.g., meetings and attendance at conferaoce.

As reflected in the workload estimtes, the Oospliarre Monitoring Unit has been extremely productive in monitoring and taking p ir irce

enforremewt action with respect to districts operating uniez r oourt orders. Unit personnel handled 250 reports to the court from schX.
districts, received a volumius amount of written and telehonic couplairt-s, continrs to follow q on 242 inforestion requests to Wtool
districts which have failed to file required reports, and raN-dlel 49 investigations. The inform tion rwimt letters have generated a
tr reenkajs amount of irvreased activity as gikdanoe and assistance have besi sought by many of the districts On t e proper Me~tPxS f r
providing the required data. The material whiLt is ultimately provided by about 200 districts is beLn analyzed to determine eacti 'r ct's
ormplianoe status. Aditionally, the staff conducted on-site reviews, provided assist rue to districts develaPing ad u IMelin rv Plar, aid
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actively oordinated its activities with M). 7he unit has been very suevssful in urging districts to initiate and adopt magne. school pla-
to remedy illegal student segregation. Many districts have had virtually no experience in this area, therefore, the unit has nwde its stafe
readily available to provide technical support and direction to facilitate the establishment and adoption of appropriate magnet schools.

The program cxritinri a case review initiative, which was implented in 1988, involving the review of at least 300 old school cases which
have had desegregation orders in place for approximately 20 years. The purpose is to determine whether the sdhol systems involved have fully
cceplied with their orders to determine %ether the court should be requested to dismiss these cases. The project includes the review of
voluminios case files and meeting and/or discussing issues with school officials in each district. T date, 20 school districts have been
contacted and dismissal proceoding will proceed as appropriate. Private parties have objected to same cases being dismissed aid, therefore,
litigation has ensued; nine districts in Ceorgia are currently in litigation. This project has resulted in a number of complaints from
parents and stWerts which are now under investigation. Moreover, a rumter of districts have failed to provide requested information,
resultirr, in an increased workload for the program. For districts which siply refuse to provide information, orders will be sought from the
court.



Decision Unit FunXUM Level Reougg!Mt
(Dollars in thouan)

Organization Yiil Rights Divisio

8tZ T A flmHrII

OULAYS

Appropriated Positions

Workyears:
Ful -Tims Permanent
Other

Subtotal
otia/ iday
Total1

Decision unit 2K1s:re scsomtional Oppotlt

I 1982 1 19W _. 1 1991 L 1992 .
amI e Level 1 9-Level

I_ I I I. I I ~ q
$2,006 $2,2C2 $2,301 $137 $2,438 $27 $2,465
2,024 2,118 2,284 131 2,415 27 2,442

I 311 311 301 301 301

27 27 27 ... 27 . 27
J IJJ I.. L..". .. LIL I

27 27 27 .. l 27 . 27
3 2I 2 2 27 . II 371 27 27 . .. I 271 . I 271

I

o: The $27,000 is for f.fty percent of the pay raisi absorte in 1991 and will enable this prtqrm to utilize all authorized



J2* AtiQn of EK9 and Perfonunoes
Civil Riits Division

Salvi es and eXiensW : 15-0128-0-1-752
MLent and & nhstt tion - 6 C1T0

This budget activity includes resources for xeoutive and administrative direction and control of the Civil Rights Division as well as its
responsibilities as a result of the Civil Liberties Act of 1988. Fbr clarity of presentation, this program is broken cut into two sections,
Executive Direction and control and Pedress Plainistration.

DxOCUtive Piction and control

L B il: To reduce the incidence of illegal discrimination in ui ratim through provision of guidance and definition of the Civil
Rights Div 3ins mission and prioritia3 and provide to the public such aoerss to Division record as is permissible under controlling law;
provide all nooessary executive direction, administrative support, training, and operational support required to the enforeimt and
regulatory activities of the Division in order to enable the prqr to substantially reduce discrimination in a]l subject areas enforced;
a-d, im and maintain more oost-effective system sport and equipvnt to allow increased efficiency and work performance per eviployee.

MaiorObei :

COn
To oordinate the Division's enforueemnt activities appriatsely with related activities of other opponents, of the Departmrt and other Cn
enforteuent agencies.

To participate effectively in Departtal, Emoutive Ftnch and goverTmertwide efforts to clarify or stirmtlw juridiction and authority
and to establish or improve policies and proc idures W.c govern litigation, admJnistrative enforeit and prta operation.

To evaluate policies, procedure and system; anticipate the workload, as well as resource and time eiqxrditurea of the prmrn; and, to
develop and ipliment plans for changes wich would reader Ua more efficient, effective and repqrsive to constituent cirru.

To establish and maintain ralatio4w with public irtrwt groups, embers of OC rv and other ostitunt representatives which permit
constituent concerns to be commuicated to the Divisicn ard Division activities to be explained to constituents' representatives.

To anse res of Informtion Act (POIA) requests within 10 days and Privacy Act (PR) request within 20 days; minimize the number of
appeal& frcm denials of records requests by adhering to a standard of umxim disclo re permipsible under cotrolling law; and, assist the
Civil Division and U.S. Attorreya defending the D armwt in litigation arising frum the denials of FOIA recqits and out of cases and
matters of historic interest on ihich the Deartment file Is closed.

To provide ost-effective and responive mwngumwt and automation system cabilities to address wanwsgnrit, administrative and litigativo

requirements.
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T review, analyze and respond (on behalf of the Assistant Attorney GCneral) to letters, memranda and other ccerminications directed to the
Division by te Wite House, obrqress, other federal agencies, private carpor-ations and citeis; and issue Cru

4
ina1 Non-Procution

Notices to gover-taent and private sector organizations and to citizens as appropriate.

'Tb provide all of the general administrative suport naoessary to enable Division personel to enforce federal civil rightA laws, including
the following admini-trative activities: budget formulation and execution; personnel services and training; outside contracts and
procurement: mail distribution; spece management, supply, equipment and reproduction servia; and, other support services not specifically
defined in ober programs.

The Division is committed to the effective mie of automated data processing to develop and implement sytem to inftase prxuctivity.
Marnaeet and other key peIoel have cATpleted specially designed computer courses and are playing integral roles in developing litigation
system within their programs. Through the uge of a centralized shared information system-AMICU--and deoentralized personal computers for
task specific requirements, program are able to address their substantive and administrative requirements promptly and apiropriately, saving
tine and iwney. Irn-reasaed litigation support is obligatory to cmpete with private cousel using the most efficient technology available.

AP9QMl iah its aid Wo 1i: Aoccuplishmmits relating to the Division's office autkmtion initiative are presented below:

1992
Itap Base

Litigaticu Support Projects ......................................................... 115 125 125 25 150
Litigation Support Reports ........................................................... 1,400 1,500 1,600 125 1,725
UMit/EA O LE Micro mp ter Users ..................................................... 442 442 474 16 490
Riuests for Assistancm .............................................................. 1,05 1,100 1,200 100 1,300

Software Elamv ~s Suporte .......................................................... 340 350 400 25 425

The data set cut above reflects the program's oa.tinuing effort to refine and fully implemsent ANIa. as well as databases and other
specialized software on personal ocoputer3. Ihe Division also plans to begin conversion frc AKIUtI to EWLE in 1992, providing funds are
made available through the Legal Ativities Offioe Automation (LAO) fkid.

T'e msnast activities of this program are by nature non-qantifiable and are best measured by the perforwanoa of the other progr which
it warksges. However, the Division is developing a Work eem int Syst within A[IOCS which will assist Division managers in measuring, in
a more efficient statistical fashion, the inputs, outp ts and performance of the other prLO . The system will be in direct support of the
Deartment's case wamrent system.

A major goal of the Administrative MPwaqmit Unit of the progr continues to be inxeasing proclmivity within the Division through the
developed and use of informatima technology. The focus of this initiative is the expansion of network office autcation czi, with the
phasing cut of less efficient system and dedicated ward processors., e to initiatives oanvere in a ocum developmental t1Ae. ThS
Division has continued its ixplen-tatin of AIaS, the network office autoaation system develops by the civil Division and adopted by other
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divisions in the Departent. At the conclusion of 1989, the Division had over 410 users on the system in the Main and HIEW Buildings.
Productivity gains, as a result of AmN41 , surpassed original estimates. At the beginning of 1987 (first year of AMIaZ Implemnntation), the
Division's attorney/clerical ratio was 2:1; the Division's current attorney/clerical ratio is 3:1. In Setaner, 1986, the Division's on-
board clerical staffing level was 85; during 1989, the nmer of on-board clerical staff had dropped to 57, approimately 33 percent fewer
clerical suppott staff. Because of very stringent fiscal constraints resulting in the Division's inability to back-fill vacant clerical
positions, productivity gains realized from the implementation of AMICUS have proven invaluable to the day-to-day operations of the Civil
Rights Division. Scarce available resources have been used to hire attorneys and other types of professionals in support of the litigative
effort. Desktop access to legal databases suct as JURIS, LXIS, and WETLAW via AMIOS has enabled lawyers and others to rededicate their
time to more productive activities. The use of databases and other specialized software or personal computers for docketing, scheduling,
record-keeping and direct litigation support has made the Division more efficient and is bringing essential information to the fingertips of
its personnel.

Other aooomplisrments/activities of the ktdnistrative Management Unit include:

-Provided extensive support to the Office of Redress Administration (CRA) by designing and inplrmenting two software
system, SUPE MA1RIO and JAIM423, and provided management oversight for JARVIS, CA's consolidated information system.

-- Supported the Division's review in the Home Mortgage Disclosure Act Data Analysis Project by providing extensive data processing
assistance.

-Began pr:ogqrning for the Division's administrative management module. This network will enable the various units within
A&munistrative Management to share program information.

-Developed a prototype case management tradng system, which is currently being tested by several pxctgrams within the Division.

-Impleted an autrured procedure for reviewing legal research oosta (e.g. WESTIAH, JURIS).

The FOIA/PA Unit has stabilized the backlog of pending requests. In the period of January through June of 1990, FOIA litigation activity in
crgoing matters and additional matters temporarily increased. The unit has continued to focus its resouroes upon the ure complex and
voluminous requests involving 10,000 pages or more of docments.
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arn Gr: To provide payment to all eligible individuals: those of Japanese arvastry who were evacuated, relocated or interned in the
United States during World War II, as set forth in the Civil Liberties Act of 198.

Major objectives:

To identify and locate eligible individuals as defined by the Act without requiring application.

To irplerant and refine the process for verification of eligibility.

To notify all applicable individuals of eligibility.

To initiate payment to eligibles from the Civil Liberties Public Education FUld.

I lishments:

The office of Redress Administratlon was established on Septmber 7, 1988. The acouplishiments of the progr include establishment of a
toll-free maber, a post-office box, an information number in Tokyo, and printed materials in Elish and Japanese. Over 250,000 pieces of
literature about the program, including 150,000 Voluntary Information Form, have been distributed. A teuix~rary office was established in San
Fanriso in Ccter 1988 to assist with public outreach, and successfully completed its mission.

Over 50 outreach initqns have been cortxted in major metropol itan areas of 15 states; hal f-page advertisements have been stALitted to ten
.U.S. Japaneae vermaoilar newapers reading a circulation of 69,800; a statement to the Japanese American Citizera L Iague affiliates has be
ciruulated to 25,000 in all 50 states; press releases have been sent to 14 Japansse varnaoculars newspapers reaching a circulation of 137,300;
media intervi have been conducted, including radio, television, and a full press conference for native Japaneee Press; aid 400 letters have
been mailed to coxuzszty leaders in key organizations in 16 states.

It is estimated that 75,000 or more individual contacts have been made through the reo ipt of oorreepcoxift and utilization of the toll-free
umbers. A special file systes and archive for this carries enoe and for documentation of all telephone oatacts has been developed,
offices aid staffing seaunrd, and the system pit into full operation. This oetatici is now quickly and easily accessible when needed in
the verification process.

From various historical source, ORA has om siled a raster list of potetially eligible individuals. This list has bee c muterized, refined
to eliminate dk4licatiors and errors, and through extensive research, expanded to include all but a very emIl ntxbr of those indlviAials
defined as eligible by the implementing regulations. This master list. is (PA's main tool in the verification of eligibility. ORA has
constrted verification proodiuve, aid devised and implevented oputerized information awwKaet and case tracing systems to support
thm. These manual and ccaputized system have been tested for ompreiveness, efficiency, and security.

ORA has onfirmsd the estimated numier of eligible survivors, and with the assistance of an indperdent actuarial consulting firm, has
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projected the rubber of expected deaths in the eligible prpuiation over the ten year span allottel by the Act. This exercise has provided a
basis for inqortant projections regarding the expected future cost of adainistering the program.

Death records have been obtained frau farr states with rajor popilations of Japanese-PAericans, Oregon, California, Hawaii, and Illinois In
order to account for those deceased prior to the signing of the law. Prelimiary matching of these records with the master list has beem
crpleted.

Proxseid regulations governing eligibility and iplementation of the Act were develcped by CP[A, approved by the Departinet, and published for
a thirty day period for public oomnent. Shortly following their publication, MRA staff onkucted public forums in nine major cities to
explain the regulations and to answer questions alxt them. After considering the comments received, OA revised the regulations and onre
aqin received Deartmental approval. Final regulatics wexe signed by the Attorney General on August 10, 1989, just one year after the
enactrent of the Civil Liberties Act.

With the final regulations in place, official verification of eligibility has begun, in preparation for the availability of full funding for
paytests in October 1990, to the first 25,000 eligible individuals. Form letters, which vary to fit the person's present circLsmtar~s
eligibility for paymeft, and the facts of their individual case have boe sent to over 26,000 individuals.

Tfe Division plars to iplevant a crpreheive information system (JARVIS) by Septseter 15, 1990. JA?qTS will oonsolidata several existing
dita bases and iprove the effectivenes of case processing.
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isio Vnit FWrdlng Lvjl Ijirgnts
(Dollars in thousands)

Organization Civil Rigtits Division

BUDGE3 T AUfl)Rr.N
OUTLAYS

Apprcpriated Positions

Workyears:
F'JI 1-Tim Perwrit
Other

Ovextim liday
Total

Decision LUi

1989 1 1990 1 1991 I

I i
I I I

$6,122 $8,495 $10,004
5,951 8,125 9,756

79 I 119 74

48 81 55
I ~ -2 .2 I22 I

70 I 10 7",

71 104 78

6(arO magm3 AN Administration

Base Level I w L l I
amm I Oum. I Q e I um. I

$324 $10,328 $462 $10,790
501 10,257 393 10,650

.1 74 74

. 55 1 56

77 1 78

. 78 1 79
0
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7he Pro reqests an increase of $462,000 in 1992. This request provides $381,000 for 157 attorneys currently on-board to convert to the
AD pay system. This increase Is based on the median difference ($2,420) in salary beti.t, the GS and AD pay system for attorneys of
comparable length of service. This is the first year requirement for a proposed two-year conversion to the AD pay syStA. Because this is a
relatively minor request, we did n. include costs for related benefits. The raluest for 1993 will include the raining differences betwixt
the pay uyste s, related benefits, and the increase needed for the lifting of the pay cap in January 1991.

Also inclIrled in the reqest is a program increase of $19,000 necesary to s ipport the Defartment's irplementatio of the Adinistration's
"Maragerswt Priorities for the 1992 Budgt" as outlined in 0IB mvan-&arkm (-90-05) dated July 16, 1990 to all Executive Departments ard
Agencies. The funding will be used to specifically address upgraes in financial manager nt system consistent with the Ainistrative long
standing goals for consolidating, upgrading adxl modernizing a single intsqrated financial magrneit system within each agency, the full
irplenentation of the Core Financial requirements, the Standard Ledger and capable of pro lucing auditable financial statements.

The remaining $62,000 is for fifty percent of the pay raise absorbed in 1991 and will enble the program to utilize all authorized workyears.
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Orgq&-zation ijvil Rights Divisio

Positions by Type
Conversion to AD Pay System

for attorneys

Subtotal

Other Services

Total

_Sdj- _ of CO~t Inm
(Dollars in thousands)

Decision Unit 6=0 Managgont and Administration

... ... $381

19

12 6.0

[ sgription of Oust

Oxarmrstion to AD Pay System - Provides reSouroee necessary to cormr.t 157 attorreyS to the A) py systM.

Financial Manar ,,t Information System - Pasurces necwsaary to support the Departtets inpler"Ttation of the
Administration's "Marlapent Priorities for the 1992 Wget".

*Does not reflect the $62,000 requet to restore pay raise absorpticns.
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Civil Raigts DiViiosn
Salariti and eupensto, General Legal AIivit ei

finanal Aalr si - Program Qiancs
(Dollars in thousands)

Ileo
-----------. . .-------. ..I . .-- ---- . . .

-..
ES-I ............................
E/ 1.-IS ....................
G -S/9 -I ..... .. .......................
5-1 ................................
65-I 1....... ................
G5-1l ............................
65- .................................
66 -B ... .... .......................
65-7 .. I......... ... ...... ......
65-6 ................. .......

Total po itvemo a atieal rate ......
Lapse 1-1 ............................
tn or$oo of prir year pay raise,...
D p y system ........................

Total wlrlyvars aid
p-. -onnel cepeinsatvIm .............

IPers b benefits .....................
travel aW trairspriat I of piertel ....

rS m t ...............................
Other rent, ceoonicatotons I utilities.
Preting avid repredtiim ..............
Other s r'cr ns .........................
o hes ai ateriols .................

Ealyple l ..............................

total prtor mrbyears I obligation%
changes requeted, W91.....:..

I I I
I F dral I Civil eirtsr Spec
I AM late I ;Irosecuton I Lilii

I -- -- - - t - - - - -- I - -

Iris. feudi I Pen. Amount I Pas.
I - - -- -I --- - -- I

.. . .. . . . ..... .. 1 38 1 ....

I I
* I - . . ..- . .
, I . I -.. .. . ...

* I ... .. ..I - .. ..
I I - ..

* I - ... .. . ..

* I . I -.. .. . ...

S I ... . .. .

, I ... .. .- ,. ..

I . ... . .. .
I-

- I . I..I.. . .. ,
• i ... .I.. . ...

* I.. .....lt N. ...
I.

II

S I... Jill 381..

I.I

I . ... I . ...

, I -.. ... .. . ...
, 1... ... .. . ...

I . ... .. . ...

I . ... .. . ...

, I.. .. .

- I . I . I

- I.,. Jil 381. ..

alP

.,

,o.

. 1

.o.

32 I 2 1,I7 I 7 5 I 1 13,715 I I 45 I... 27 I I 462 1 42 11,26 I G355

I I Nousin9 and I I I
I foploysent I Coordination I Civil I Edocatienal I Malaement an I

Voting I Iitlalin I and rd Y P. I Enforcecent I Oport Un itis I Ad vin iv trat toni Total
---- I- ----- -----------I----------- - I------------ I ------------I -----

Pas. Aso-nt I Pesn losant I Pas. fvount I Pas. foount I Pas, Avoant I Pis. Aoov I Pen. Aant I
----I-- -- --- I----- - -- -- I ----- I -- ---

II I I I
I---------- 3 11 .... .... I.... . ....I ... ....I 3 1231
. ... ... 113 & ... . . . ... ... ... ... ... 23 I

2 1 . . .. I 15 613 1... .. . . ... . I. .. ... 17 21 1
1 6 1 111 1 Is 4 9 ... ... .... .. . .. ... 13 5% I

I t 153 1 3 116 1 ... ... I... ... .. .. 7 26 1
. . 6* I 13 ... ... I . ... . . . 8 ..
I 1 4 14 i... ... I. . . I... 5 1381

.. ... ... I I I ... ... I.. . . . I I 241
I. . 2 4213 631---I........I S 1651
. 1 4 I . . . .. ... .. . . . I Is I

3 IS4 I 12 35 58 2 "11 ...... I...I... 73 3,3" t
-2 -77 1 - -981 -28 -,415 1........... ... I. . . 1-36 -I,04 1
1 56 11 54 1 3 1 1 5 1 27 I l 5 3931

I........ ...... ... I... ....... I..... ... ... 3812 ... 381

2 133 I 7 ?51 I 38 1,455 I 1 45 ,, 21 1 1 4*3 9 42 2,454 I
I 1 I I I

... 2 ... II... t il... I. . . I.... ... 4861
I I ... 291t... 344 1... I. . .. .... ... 3711

m7 ... 21 ... 365 ... .I .. ..... .. ... 4411
I ... I 1 ... ll ... ........ I..... I... "6I
2 1 ... I... 42 1 ... I- - . . .. .. 521

... 227 I ... 79 I ... 11,593 I... I. . .I I. ..... 2 ,18
., 2 I ... 13 I ... 45 I... ... I. . . .. ... . I . 6 1I

713 I . 8 I ... 35 I... .... I... . . .. ... l,27. I

I I I l I I
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5!Iries and Qgpqz: l LgaIl :tig

DEtail of PrmwreFrt Positicrs by Cate ry
Fiscal Yao 1290 - 199?

I _1991 .1992
I 1990 I Proram I

catIrv j Authorized I Rest ,guMl ta Tota1 l no,, y Tota

Attorney (905) ............................... 179 210 6 216 32 248
Paralegal Specialists (950) ................... 56 70 ... 70 9 79
Owx Legal and Kindred (9C0-998) .......... 10 ... I0 0... 10
Social Sciences, Ecoxcuics and Kird

(100-199) ................................... 20 23 23 ..
G&nred Admin. Clerical and Office

Services (300-399) .......................... 193 161 ... 161 22 183
AoPxxfnting and D et ......................... 4 4 ... 4 ... 4
Infotntion and Arts Grou (1000-1099) ........ 1 1 ... 1 ... 1
Matmtics and Statistics GraEp (1500-1599).. 2 2 ... 2 . 2
Ganra1 Irvvtigating (1801-1810) .................. . ...

I I 4 6 4
..to .................................... 465 I 481 I 6 487 73 560

t ..................................... I 465 I 481 I 6 1 487 73 560SII II
_ :l....................... ... 45_ _J___ L _ 6 I 487 I U ..... 54Q .....
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IwERPOL-U. S. NATIONAL CENTRAL BUREAU

Salaries and expenses, General Legal Activities

Crosswalk of 1991 Changes
(Dollars ini thousands)

Activity/Program

I)N'EPPOL-U S. National Central
Bureau

1991 President's
Budget Request

Pos. Workyears Amount

79 79 5,639

Approved
Reproqrar,xings

Pos. Workyeai$ Amount

1991
Appropriation
Anticipated

Po. Workyeary Amount

79 79 5,639

O-n
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INTERPOL-U. S. NATIONAL CENIMPAL BUREAU

Salaries and expenses. General Legal Activities

Sum ry of Requirements
(Do lars in thousands)

Adjustments to base:

199 1 appropriation antic ipated ...... .....................................................................................
M a nd at o ry in c rea ses .. . .. .. .. .. . .. .. .. . ... .. .. . .. ... .. . ... .. . ......... . .... . ....... . ......... . ..... . ........ . ...... . ....
D e c r e a s e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. .

1 9 9 2 b a s e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . .

Est imate by
budget activity

Perm.
Pos. WY Amount

J9 ' 79 5639
418

.,- -- 6, 5

1991 Appropriation
1990 Enacted 1990 Actual Anticipated 1992 Base 1992 Estimate Increase/Decrease

Perm Perm Porm. Perm. Perm. Perm.
Pos. WY Amt. Pos. WY Am.t. Pos. WY Amt. Po0. WY Mt . WY Ajnt. Pos. W AMnt.

I NTERPOL-U.S.
National Central
Bureau .......... 79 75 $5,682

To al ......... 79 75 S5.682

79 63 S5.682 79 79 S5,639

79 63 S5,682 7. 79 S5,639

79 79 S6.050

79 79 S6.050

79 79 S6.291

79 79 $6,291

AIprop. Reimb. Total Approp. Reimb. Total Approp. Reimb. Total Approp. Reimb. Total Approp. Reimb. Total Approp. Reimb.Total
EOY E nloyment:

Full-time
permanent . 79

Other ........ ..
Tota'. 79

79 68

79 68

68 79 .. 79 79 .. 79 79 .. 79

68 79 . 79 79 . 79 79 . 79

$241 0"

5241
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Justification or Program and Performance
INTERPOL-U S. National t~ralBureau

Salaries and Expenses. 6 lN'l

LongRange Goal: To stem the growth of international crime by providing efficient communications, exchange of information, and
coordination of investigations among the member countries of INTERPOL, the INTERPOL General Secretariat (headquarters), and law
enforcement agencies within the United States.

Major Objectives:

To represent the United States in the International Criminal Police Organization (INTERPOL).

To provide timely response to requests for information from domestic and international law enforcement agencies in accordance with the
INTERPOL constitution and Department of Justice regulations and to coordinate investigations in their behalf.

To use the USNCB's network of state liaison offices and technological advancements in information processing to improve delivery of police
information to Federal, state and local jurisdictions, regional subbureaus, and their foreign counterparts, thereby maximizing the effectiveness
of all investigative entities and reducing duplication of effort.

I.-'

Accomplishments and Workload

In 1990, the USNCB initiated the INTERPOL US Canadian Interface, a program that is increasingly playing an important role in curbing
movement of criminals on both sides of the U.S.-Canadian border. This project allows the 50 states and their Canadian counterparts,
through the National Law Enforcement Telecommunications System (NLETS), to exchange police information in a semi-automated fashion
using the USNCB and INTERPOL Ottawa as the necessary interface. In 1987 the decision was made by the Attorney General to implement
this program on a semi-automated basis in order that information could be verified before release, thereby protecting privacy rights of U.S.
citizens. The data are verified by the respective INTERPOL National Central Bureaus before they are released to its foreign counterpart in
order to reduce the risk of wrongful detention based on incorrect or out of date information. This is essential in that many of the identified
"hits" are invalidated when information is confirmed by INTERPOL analysts manning the interface.

This project is expected to greatly contribute to the apprehension of wanted persons and recovery of stolen vehicles. It will also serve to limit
the relatively easy access now enjoyed by criminals on both sides of .he US/Canadian border. It is expected to be effective in interrupting
drug trafficking patterns up and down the 1-95 corridor, as well as routes through the Ohio Valley and westward.

Since May 1990, the system has been available to all fifty states, and expectations are that 750,000 messages per year will be exchanged.
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!NTERPOL-U. S. NATIONAL CENTRAL BUREAU

Salaries And expenses. General Legal Activities

Surnmary of Change
(Dollatr in thousands)

Pern.
Pos.

79

79

WY

79

79

I 91 as requested ...........
19ql Program supplemental ...................... ..........

1991 appropriation anticipated ............................ ..
Adjustments to base
Savings resulting from management initiatives .............

Mandatory increases:
One additional compensable day ..................
1991 pay annualization ....................................
199 2 pa y ra ise . ... . .. . .. .. .. .. . ... ... .. .. . ... . ... .. ... .. ..
Within-qrade increases . ............................. ....
Executive Level/SES pay increase ........................
Health benefits .... ..........
Feaieral Employees Retirement System (FEPS) ................
Federal Insurance Corporation Act (FICA) ..............
Distributed Administrative Support (DAS) ..................
Po s ta g e . .. . . . .. .. . . . . . . . . . . . . . .. . . . .. . . . . . . . . . .. . . .. . .. . . .
GPO and Department printing ..............................
Employee data and payroll services .. . . . .......
Security Investigations ...................................
Security reinvestigations .............. ..................
General Services Administration (GSA) rent . ..............
GSA recurring reimbursable services ................... ...
General Pricing Level Adjustments .. . . . .......
INTERPOL dues assessment increase ........ .............
Total. Mandatory increases .............. . ......

Decrea se:
Unemployment compensation ...............
Financial Operations Service ..............................

Tota l Decreases .........................................

1q92 Base .. ...... ...... ..... ............................. ... 79
Prog ram increases .................................... ... . .. . ........................... ............................... .

19 9 2 R e q u e s t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 9 7 9

Amunt

$S,639

S5,639

.. 19
. . 20

82
19

6
1. 0

.. 9

36

* . 51

74
15
58

418

* . (2)

(5)

79 $6,050
, 241

$6,291

,1-)

.......... .......I ..............................................
....... ..........................................

.............. ......................................
................. .- ........... ....................

.................I .. ............................................

........ ......... ... ......... .....................- ........
........................- ......................................

.. ..........................................................
.... ........ ............................ .......

............... . ...... ................... ...............- -

............................................ .....................

......................... .........I ..............................

.......... .... ..I ... .....................................

............... I .............I ..................................

...... ...... .........I .........................................
......I ......................................................

...........I ................................ .....................

. ..... ...............I ............................. . ..........

....................... ..........................................



To better support the war on drugs, the USNCB has established a new investigative division devoted to drug cases and drug-related matters.
The DEA presence in the USNCB has been expanded by the alignment of three additional agents to this specialized unit, one of whom
serves as the Assistant Chief for Drug Investigations. In addition to DEA agents, the unit's staff includes an agent from the Naval
Investigative Service. The DEA increased its detail of agents to the USNCB as a result of an assessment conducted in 1989 of its level of
participation and utilization of the INTERPOL channel.

To meet the challenges created by the increased internationalization of crime, particularly as it impacts state and local jurisdictions, the
USNCB has established a network of liaison offices throughout the fifty states through which inquiries to the USNCB can be channelled,
This coordinative function, which is performed by an investigative agency within each of the states, makes it easier for local law enforcement
to access INTERPOL and eliminates many querying errors at the source. As a result, investigative information going to or coming from
foreign sources is more efficiently exchanged with over 20,000 police entities throughout the United States. In April 1990, a national
assembly of state liaison coordinators was held in Chicago, Illinois, and hosted by the Illinois State Police. The three-day conference focused
on worldwide criminal activity in various areas of crime, how the INTERPOL network can best be used by the states, and served as forum
through which states could address specific needs and concerns to the USNCB. The Second Annual Conference of INTERPOL State
Coordinators will take place in January 1991 and will be hosted by the State of Nevada's Division of Investigation.

In 1990 and 1991 the USNCB is making significant improvements to its telecommunications and information processing capabilities through
the intallation o? a local area network, multipurpose workstations, message formatting and transmitting, and establishment of electronic
files. By instituting such changes, the USNCB hopes to absorb projected workload increases through automation rather than workyears.

The INTERPOL network represents an efficient and cost-effective way for domestic and international law enforcement to pursue
investigations with a minimum expenditure of manpower. In 1989, the USNCB opened 12,127 cases and other investigative matters and
processed 95,833 messages. In 1990, the USNCB expects increases in message traffic from full implementation of the Caribbean/Central
America Telecommanications Network ad the INTERPOI US Canadian Interface.
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Decision Unit Funiln Level Requirements
(DollAts in thousands)

OrqanlZation INTEPPOL-U.S. National Central Bureau Decision Unit

I 198q 1 1990

Pesource Requirements I
II

B!E1;E'r AUTHORITY 1 4,111 1 5,682
OUTLAYS 1 4.1)l 1 ,491

Appropriated Positions I 70 1

Workyears5
Full-time Petarint 41 1 58 1
Other s18 1 5

Subtotal 61 1 61 1
Overtime/Holiday 1 j

I 6ITotal I 62 I 65

6INTOI INrT£RPOL-U. S. National Central Bureau

1991 I 1992 [
I Base Level I Request Level I
Ianae Cum. I Chenge I Cum. I

5,639 1 411 1 6 050 1 241 1 6,291
5,618 1 354 I 5,972 6 235 1 6,207

'29 1 791 ... 79

79 .79 . 1 79

19 I .9 ... I 79 I
2 L . .21 .. 1 2

Program Changes

The INTERPOIUSNCB requests $241,000 in 1992 to meet operational costs for message traffic for the INTERPOL US. Canadian Interface, funding for
technical enhancements deferred in 1991 due to the required absorption of one-half of the 1991 pay raise, and enhancements to the Department of Justice'a
financial management system.

In order to communicate with INTERPOL Ottawa and access NGIC, the USNCB utilizes JUST, a communIcations line maintained by Jurtice's Computer
Technology and Telecommunications Staff" c'Irrs). The USNCD and CTT have worked closely to project precise costa tW operate this program in 1992 to meet
operational needs which may involve as many as 750,000 messages a year. Actual costs for software development, line charges, maintenance, and trouble-
shooting are estimated at $198,000 in 1992.

As a result of the requirement to absorb half of the 1991 pay raise, the USNCB will divert resources from other program areas to provide for personnel
compensation in 1991. To accommodate the 1991 pay absorption, the USNCB deferred the purchase of ten workstations needed to complete the USNCB's local
area network as part of its planned technical improvements. Fundin, in the amount of $39,000 is requested to permit the purchase of these items in 1992 to
complete the system.

In addition to the above, the USNCB requests $4,000 for its share of costs for enhancements to the Department of Justice's financial management system. This
high-priority project is one of the needed management improvements identified by OMI1, and will provide significant automation enhancements.

Il-h
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Schedule of Cost Inputs
(Dullars in thousands)

Organization: INTERPOL-U.S. tNational Central Bureau Decision Unit: 6INT0 ITERPOL-U.S. National Central bureau

RPnts, Leases, Utilities

other Services

Total

Request Level
Po. WY Amt.

. 198

. 43

241

Description of Cost Lnout9

This request includes $39,000 for the purchase of workstations to complete the USNCB'a local area network, deferred in 1991 due to the required
absorption of one-half of the 1991 pay increases; $198,000 fo operational coats of messages through the Department of lustice's JUST
teleconvsunications line for the INTERPOL U.S. Canadian Interface, and $4,000 for enhancements to the Department of Justice's financial management
system.

fl-7
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U. S. National Central Bureau
Salaries and Expenses

Sijwsary of Decision Unit Resources by Object Clasq
(Dollars in thousands

Object Class

11 Personnel Compensation .. . . . . . ......

12 Personnel benefits .. . . . . . . . ....

21 Travel and transportation of perscns ...............

22 Transpo-tation of things ........ ..................

23.1 GSA Rent ................
23.2 Rental payments to others ....... ..................
23.0 Conrmunirations, utilities and mi,,tellaneous

c h a rg e s . . . . . .. .. . . . .. . . . . . . .. . . . . .. .. .. . . .. ... . . .

24 Printing and reproduction .........................

25 Other Services .............. ....... ...............

26 Supplies and materials .............................

31 Equ ipment ..........................................

41 Grants, Subsidies, and Contributions ...............

Total Obligations .... ..........................

1990 Actual
WY Amount

63 52,112

355

10

615

20

545

45

500

1.045

19#1
WY

77

Estimate 1992 Estimate
Amoujnt WY Amount

$2,438 79 $2,605

475 520

100 110

10 is

615 666

W20 550

20 25

520 665

30 35

170 100

941 1,000

63 5,682 77 5,6)9 79 6,291 652

Increase/
Decrease
WY Amount

2 $167

45

10

5

51

230

145

5

J70)

-,O
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INTERPOL-U. S. NATIONAL CENTRAL BUREAU

Salaries and expenses

Financial Analysis - Proqram Changes

(Dollars in thousands)

Program Operations I INTERPOL U.S. Canadian Interface Financial Kanaegie t -Total
Item Pos. Amount Pos. Amount Pos. Azaouat Pop. Amount

Total workyears and personnel
cor ensation ..................

Rent, Convnunicatlons, and
utilities .....................

other services ..................

Total program workyoars and
obligation changes requested, 1992

$ 39

39

... S198

198

198
43

•... 241

H-9
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!11TERFOL-U.S. NATIONAL CENrRAL BUREAU
Salaries And expenses. General Leaal Activities

Detail of Pernanent Positions by Category
Fiscal YpArs 1990 - 1992

Category

Criminal Investigating neriei (16i 1811)

Ceneral Administration, Clerical, Office
Services (300-399)

Paralegal Specialist (950)

Information and Arts (1000-1099)

Total

1990
Authorized

1991
Request

1

1992
Total

I

74 74 74

1 1 1

3 3 3

79 79 79

79 79 79

79 79 79

Washington
U. S. Field

Total

I-&

-1

11-10



Ljjt Actfvltltl Off(cc Autmtl
Sterns m±,enraLehitlin

EMrsnthros)

Adjtment to boot 

amli

1991 s requested (a -opriation r ticlpeted) ....................................................................................... $23,1 P

MK, d ory Increse:

Firw cial Operatiore Sericcs ................................................................................................... 6

Ma ntenrw e/tease AruA li t on . Project LEAGA ................................................................................. 14.22

(litmtel by 1990 1990 1991 Appropriation
Lsflt AtlitTr trnft I nwipfl an1t !9Le I I9lLgas un [tU cumelonrzmu

L ni Activitles Office Auto=tion 112,014 $10,320 123,171 137,402 64?, "1 is, 3 0-d
.-J
"-1

g w-,



I.Legal Act.vlj Office Autc iotI
jistif,-.1ction ro 'and Performanc

Selarie arnd ex senses, General esl' Activities: 15-128-0-1-752
Office Autawti, - 2LOAO1

LoJ-Rgev Goal: the mission of the Legal Activities Office A,-tomtion lund is to iWrove the productivity of the Departmont's legal activities

programs through moerni ration end erhancement of off cc automation systems.

Major Obicti yes:

Install systems wtich meet the central requirements of the Litigating orgrizatioess arid the information needs of the Oepa:tment's mwigemnit
officials, and allow reliable Interfaces with Departerit-wide da'a processing systems.

iwpremevt cost effectivt methods for electronic exchange of documents s messages nsone,. Drprtmental organization. Institutlosalize the plannlng
arnd cquFition processes for office automtion resources to:

" Build on the installed base of office automation system in the Litigating orgenizati's;

B Sui'd cooperative processing systems werever possible;

* Ensure Installation of cirpaetiole hardware snd software in all future acquisitions.

fase Program Description: In 16, the Deputy Attorney Gereral directed thal: the Oepartment develop a comprehensive policy " strategy for the
cewign and acquisiltlor of automted systems for the sfm Le-gl divisions, the offices of the U.S. Attorneys wd offices of senior cklertmertst
soaslemeit. The objective was to achieve eanagemeit efficiencies ernd productivity gains in office automation system and to move the Department
toward a more coordinated a uni fted eproch to these system.

During 1986, the Department developed arid Integrated project pions for at( the litigating copornents ard senior sragemenit offices. it was
recomnrr dd that the Department proceed Is ieditely to (iptepent coordinated office automat ion systems throughout the litigating organizations. The
Gepartiet is pursuing this recommerndation through two major appicache% -- the AMIttS aid EAGLE office automation system.

- Beginning in 1982, the Civil Division develop ed the Automated sanegement Information Civil Users System (AMICUf) office utometion
system to provide attorneys, clerical staff d managers with acces, to an .,ray of services supporting the operations of a modern law office. Iis
addition to word processing, electronic mailt ad other office services, ANICUS provide on-line access to legal research data bsee such as JUBIS,
Lewis/lea is, Wiesttw and other special data bases. With the funding si;4.ro"risted for I"? - 1989, the Department installed the AAICUI system in the
Envirornret arid satur sl Resouces arnd Civil Rights Divisions. By 1991, these Divisions ore scheduled to have capglete the buy-out of their AfICUS
installations for current staffing Levels.

LA - EAGLE (trtheced Automation for the tGoverreent Legal Envirorent) is the nae used to describe a stretegfc Department of Jaetlce
procuregient of integrated office autoratilon hardware, softwero a supp ort for litigating organilzations. The EAGLE contract was awarded In Jure,
1989. he Tax, CriminaL, arid Justice hnagerent Divisions - offices of the U.S. Attorneys are currently implementing office automatlon systems
nat II ow Ide.

AMICiJO a EAGLE are tlattr In architecture aid operation, using tha same family of Date General minicomputers. Both provide employees with desktop
access to the tools netuessary to increase productivity:

Lef
t 

word pro-elsing - the document production, spell-rhecking ard printing tools ncessary for preparing lengthy legal materials with
multiple footnotes, indices, tables of authorities, etc.

Vetr.n!¢ qj. - a coat-effective electronic alternatIve to tolehones, the postal system, wd overnight delivery services for short mid
informal ccem~ricatior, especially for organizations with a nationwide field office network.

Colrdir amrgl~eoen_ - tools for personal arid group scheduling of court dates, meetings, conferences a events.

12



Carifcto eW fflt-trlasfer - tools fr access to online legal research services (AUstS, lexts, wattle, etc.), for tinkaes to the
Department of Justice Date Centers for centralized date management activities, are for transferring documents and computer ftls from one
location to another.

Detebase r4@2 t - tools for automted orgeietton, analysis and retrieval of various types of records, including both evidentiary and
adkiniistrative data.

Not only are the sMICIUS and EAGLE system cowrpaetible with each other, but they are also compatible with current and future directions (e.g., the
intercorwection of systems tn a date coat.nications network under the FTS 2000 contrast).

The Attorney Ge rel, In a .zmoradni dated August 23, 1989, stated that "One of my objectives Is to achieve uniformity of ystm throughout the
Department. EAGLE provides tie means to ochieve this objective." This meworandum established an EAGLE Policy aid Steering Cmittee to gukde the
Implementation of the EAGLE contract throughout the Department. This Cosyittet, consisting initially of senior management representatives from the
Criminal, Tax, aid Justice Msnagement Divisions, aid the United States Attorneys, provides policy quidnce and reaches agreements on cross-cutting
issues ian EAGLE participants.

Furding in 1990 has allowed the charter EAGLE organization to begin to satisfy enormous demand for integrated legal office automation. Funding also
provided the Office of the Solicitor General with initial EAGLE capability. Although EAGLE was developed primarily to meet the needs of the
litigating organizations without Integrated office system, the advanced capabilities of EAGLE are flexible enough to meet the office automtion needs
$f other Department of Justice organizations, including the Justice Management Division. To move toward EAGLE compatibility, other DOJ organization,
not furded through LAQA, also are acquiring office automation equipment through the EAGLE contract.

Funding in 1991 will permit the conpLetion of the United States Attorneys' installations, a limited nsutber of new Installatira in aso r Criminal
oivisions, and contiriAe tease payments on all system Instaled in 1990. The Justice Management Division also intends to establish a facilities
management capability to sport EAGLF users.

Accomplishmentj: The joint planing initiative by the litigatirg organizations has yielded impressive dividends. The ANICJS system meets the current
needs of over 2,000 users in the Civil Division, the Environment and Natural Resources Division, the Civil Rights Division, the senior management
offices, a"d the General Co'ksels Office of the Immigration and saturalization Service.

5y the ed of the 1990, nearly 4,000 EAGLE workstations will be installed throughout the United States. This is possible because the EAGLE
organizations chose a lease to purchase acquisition method, slowing these organizations 1,o Install a larger nsumber of workstations in 1990 than if a
straight purchase strategy were ued. The Criminal " Tax Division EAGLE implementation aill be essentially complete, with $S0 id 6 workststiora
in operation by the and of 1990, respectively. The United States Attorneys wit have completed EAGLE Installations In 28 small aid mediam-aied
districts, as well as the Executive Office for Ulited States Attorneys in lashhington, D.C., totaling 2,157 workstatlona. The remaining 63 districts
are scheduled for Implementation during 1991. The Justice Management Division anticipates 55 workstations installed in 1990. The EAGLE contract has
supported other departmental automation requirewents, from small offices such as the Office for Special Counsel for Imigration Related Unfair
Emptoyment Practices to the United States Marshals Service, the Sureau of Prisons and the Immigration and Naturalization Servte.

In July, 1990, a ciomnlcations gateway was successfully tested that allows EAGLE and AICUIS users to cromsnicate electronically aid to tranmit
documents IrtantneousLy. This is a very important step in conrectir the two major office automtion system. In addition, a csmn resource local
area network was desIgned and installed to provide IntercurectIon between departmental organizations and offer high speed corrections to legal
research services and the Justice Data Centers, thereby redlrcing the rusber of expensive comRwnications circuits that would otherwise be recessary.

As of September 1990, the Washington, DC EAGLE training center provided hands-on Instruction for 1,090 emptoy*es, ialuding over 120 system managers.
This 30-workstation facility offers the following courses: EAGLE orientation, Basic Word Proet, 4ing, Advanced Word Processir, Issic System
Operate ions, System Manager, Introduction to Oracle for evetLopere, and Willi m Automated Management Service (dAAS - the EAGLE Test Store" and
Retrieval software).

These accompt(lli ts tsy the foundation to reach the goat of uniformity ervitci d in 1986. The funding request presented herein describes a plan
that will ensure that the Department can obtain the benefits of integrated legal office automation and rain effective in carrying out its litigating
responsibi I ties.

13



peisin Wnit fLndfn Lel Breoir 5.. tt
(Dollars In thous ocia

Organization Lesal Activities Office Automtion Oecision Unit 2LOI Office Autofetign

1 1989 1990 1991 1992

BLWG(T AUTlOBIT

OUTLAYS

M Ch : An increase of $5,369 in budget authority is requested In 1992 for the Legal Activities Office Automation Fund. The requested
ras% will be largeLy committed to the conversion of AMICVS systeva to EAGLE configurations in the Civil Division, Environment a"d Natural

Resources Division, Civil Rigts Division, and the conversion of the Wang system in the Antitrtest Division. The benefits of uniform office automation
system in the Litigating organizations can be fully realized only If sufficient firding Is provided.

In Joruary, 1994, the AI41CUS contract expires, along with the control over an extensive structure of proprietary software that provides the customized
functionaLity that has wede AIICUS such an effective tool for litigators ad monegers. Even though AMICJS currently meets users' needs, it is not
possible o€" desirable to maintain the status quo indefinitely. As the system's technology beccss increasingly outdated, maintaining the system and
adinig efhancements promises to be very difficult ad *xpensle. Therefore, with the direction provided by the Attorney General, "nd the departmental
scope of the EAGLE contract, It is appropriate nd cost-effective that AltCU organizations begin an orderly migration to EAGLE system beginning in
1992. The Civil Division plaw to conduct a requirement anelysis/feasibility stUdy to update their attorneys' office automation needs a d confirm Of
that the convtrsfon to EAGLE will satisfy system objectives.

As described earlier, the simiLarities between EAGLE aid AICUS allow the effective use of existing equipment to accmplsh the trwanition to EAGLE.
Fcr exaple, Pm organizations already own compatible models of the Eats General minicomputera aid/or personal comuters that can be integrated Into
an EAGLE configuration. Funding requirements will differ deperoling on the Installed equipment best a the need for system upgrades or replacement.
in all cases, there will be some level of site preparation, Which Includes cabling, possible corx.ter roo renovation and comunications equipment.

The conversion wilt extend over a two-year period for the Civil, Civil lights, nd Environsnt a"d Natural estources Divisiorn. This will @llow the
Divisions to conclude the life cycle of existing AIICUS equipment. By 1991, when the AOICWS contract expires, the Divisone will be comPteteLy
converted to EAGLE. The Antitrust Division wilL co aplete conversion in 1992, since Wang equipment sill not be compatible with EAGLE. In adlition, it
Is anticipated that Initial conversions Will take place at mid-year 1992, under a 36-wonth lease to ownership acquisition piln.

The requested increase of $5,369,000 is based on the following requirements:

The Civil Division requests $I1,$1,000 to begin the transition to EAGLE by converting shared AiICJS servers to EAGLE configurations
under a lease to purchase arrangement. With previously iograded minicomputers aid the acquisition of personal computers, the Civil
Division sill begin the migration of the first 450 workstetions to EAGLE (340 Civil Division users and 110 on-site contractors).
During 1993, additional Workstations wilt be converted to EAGLE, with the reminder to be completed in 1994, to coincide with the
expiration of the AICUS contract. This strategy, as welt as those that are described below, allows the Civil Division to avoid a
forfeiture of the substantial Investret in its current conffguration. In addition, the Division expects to continue to realize a
positive yield on the existing contract vehicle, at a relatively low cost. Finally, this transition method permits MICUS users to
maintain the utility of the AMICUJ system and wten cost-effective, erdince the system to meet user requirements, promote product:ivity
a avoid service deterioration. As a first step in this transition process, the Civil Division Will corxtict a requIrements
antlysis/f&ability study to upodate attorneys' office automation needs and confirm that the plmar-ed conversion will satisfy
requirements a"d system objectives. Also, the Division silt provide personal computer support for employees to that they may become
acclimated to the PC environment before EAGLE arrives. This will reduce the learning curve associated with the Iwplesentation of a
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new system.

The Civil Rights Olvitcon requests 5665,000 to convert systems in the Main Justice building to EAGLE in 1992. The Civil Rights
Division already uses personal computers with the AMICUS system and plans to upgrade existing servers, Which results in a cost
savings of aopprooimrtaly 200,000 per minicomputer. T1e Civil Rihta Division expects that the distributed architecture available
under EAGLE will permit the Division to use the micopitLra for morn database applications, since the office automtion functions
can be performed on the personal coputer. The Division wilL begin conversion in April with cabling and other network activities.
Two inicomputers will be upgraded in July and August 1992 a acquisition of necessary personal comspters to replace dmb terminals
wiL also take ptace. The emphasis will be to convert Main Just;ce building offices first, with potentially 300 employees using
EAGLE during 1992. The HOLC building wilt be converted during 1993, adding another 200 employees (under current staffing levels).

The Envlroroment And Natural Resources Division requests $563,000 to replace AAICUS equipment that was Installed beginning In 1986.
The Envlronment and Natural Resources Division will acquire personal computers and laser printers for employees a contractor
personrel on board at the beginning of 1992. It will be necessary to replace nine minicomputers that will not be used in the EAGLE
configuration, with eight EAGLE servers. The Givision anticipates the conversion of offices In the 601 Pennsylvania Avenue building,
along with a smll rumer of offices in the Kain Justice building. It is also planned that the Denver and San Francisco field
offices iltt also be migrated to EAGLE systems. The balance of employees in the Mair Justice building sill be transferred to EAGLE
beginning in 1993.

The Antitrust Division requests 1622,000 to allow full conversion from its current systems (Wrng VS) to EAGLE. At this time,
lnteroperability between the Antitrust Division's Wieg OFFICE electronic mail system and EAGLE is not possible. This is because
there are no standard coemmuicstions protocols that exist between WordPerfect Office and Wang to allow Interconnection of the
electronic mail systems. A similar situation exists with the exchange of word processing docunents, which would require the use of
utility program and mwul corertion. The Antitrust Division is currently located in the main Justice Building, the Judiciary
Center Building, end in seven field offices. The proposed configuration calls for 10 EAGLE servers, 184 personal computers, 49
portable workstations, ad ;60 laser printers.

The Justice anagmment Division requests $500,000 to acquire services to convert application software from stindlor personal computers, p-a
local area networks and other system that existed previously, to the EAGLE database mnageent system. These services are necessary to move
the Division to a unified EAGLE information management envirorment, that can effectively serve departmental components.

To provide facilities management capability to serve ail EAGLE components, the Oepartment requests 31,500,000. This capability will augment
EAGLE operations with erhanced user sport/trainIng, troubleshooting, and testing. In addition, this contractor support will provide an
Information clearinghouse capability focused both on EAGLE end-users and technical managers. Finally, the facilities management contractor
wilt support nationwide network management, providing troubleshooting assistance on the interconnection of EAGLE system.

This request also Includes 1,420 for erhancement efforts associated with the Department's Financiala n agemt System.

leplementation of this coordinated office automtion program wilt end the proliferation of Incompatible system Such now preclude the rapid and
efficient trenmfer of Information, documents, and work products smong the litigating components. Also, this initiative will markedly expend the
availability eid use of automated legal research " litigation support.

Without full funding for EAGLE, attorneys will not have adequate modern tools available to successfully prosecute high Islet criminals Associated with
drugs, uite collar crime, ard frau, and to defer"i the Federal Goverrvient against civil claim. Specifically, the ability to send mail to all users,
to schedule meetings, to create and share detnboses for litigation support, ani establsh local brief banks would be limited only to those users on
intalled EAGLE systems. the beeflits of uniform system that permit full intercoraectivity would be missed.
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k1ht- 09Cot [nvtstO."Is' Inl thosandsl)L 
g

Organizetion GnrL Lego ActIvitiEs Declafon unit 2LO01 _ Activities Office Automt|Io

Requ<es t I Iv_

Communicatio, utilities and
mi9c. charges 11,946

Other services 2,2?7

Ec ipment 1146

ToteL 15,369

Description, of Cost 1rWt

Cost trpAs consist of a combination of purchase of eqjipa*nt and services ai d the Least of equifmnt for the con'ersion of MiICUS
organizations to EAGLE, the conversion of software to an EAGLE platform for the Juatice Management Division, and the funding of a facilities
monige+t capabiL ity to Iuilport the EAGLE comu rity.

For the Civil Division, Civil lightly Division, the Envirorent and Natural Resources Division and the Antitrust Division, there wilL be 0
various startup costs related to EAGLE conversion. As an exmpte, there my be soe renovation required prior to tie Installation of
iinlcomurtrs, Installation of cable and telephone lines, arnd upgrading and/or Ilotation of electrical circuits. Som Items are on time
purchase (cable, adapters, documentation etc.) or expendabLes, such as bler* tapes. Services amy also be obtained during this converlon
period to provide assiatarce with enaging Initial operations or other technical ard erlernering services. final ly, the actual lese costs
that are I urred after the system Is accepted ard operational, me welt as mlnterece for the entire system.

The Justice Manage t Dlvilon expects to acquire services to convert applications from alcroc~o tr and local area netsork-besed progr m
to the EAGLE platform. This Is p-imerily the case with database applications that silt be converted to the ORACLE database gement
system. The Justice 0-ngement Division silt also obtain facilities mnagmet services from a contractor. This service silt provided
information clearinghouse capability focused on EAGLE and-users aid technical meragers, Including sport for nationwide network magement
ard troubleshoot Ing on, the intercorction of EAGLE system.
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L"al Activities Office Auytjjj 0

Saterlen "' @&" ts. GiM a~l Logat Atifviti1s

Supwry of Declsion ,kfi lesources by Oject Clast
(Dollars in thou. sc.)

tst mate ILmat LtmtQDesxs

Object Class -WJ wontAOR mw

23.3 Cankrictiorw, utiltites a"miacdallanso,

ch t ges .......................................... 3,833 511,635 52s,022 $16,367

2S Other services ................................... 3,966 9.756 13,279 3,523

31 tquipaant.................. ......................... iLrn lAn £11
Tita o cbLiatiw. ................................. $10.3z) 523,171 $42,771 $19,600

0o
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Le al Activitl" Offic. Auwtmtl

Sjlr.es " eAtenes. GerwraL tegal Actilities

Final Aalsis Proarwi Ch!Ioea
(OgI~arS ,n ti1OUsad)
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Legal Activities
Office Automation

Com.unicatIons, UtiLties " Kisc. Charges S1,946

Other services 2.277

ETo pIeat 1,'16
Tors ob:ligations, chsw~s requested 1992 S5,369



Special CoIn"' , n ,

91 Ptelidr'-,

Pulget Pequoul
A " ovrty/Program Pon WY Ann,

murLqrat inn Pelated
Onf ai r Frnplnywt Prt Frart re i. ........ 36 34 $3, 858

Imiigra' i n P]atc.d Unfai r Frp Iryment Pract ices

,l iar -, and I Fx'nse,
,'csu-a.I Ik , 'f 1 1 41 1 ll' F

111l Prn ram
.tipy 1 ,mn.ri at'-,

A Y Am- -;n

1 n $ 6, 4F

Supplemental s equested The to-tal supplemental ieqost Ur 0 - Office of Ser ial C,,Un--I i, $6,846,000. Of thin amount, $6,840,000 provides
" 1) the establishment rf thren ieqonal offices in areas 'f hiqh alien pop-latiron, and where a substantial need fir additional public

eat in has beer, demonst rated, and 2) the development of o (mprehensivp nationwide public information campaign on the ant idiscrimination

pr, .,cin, as re,minnnd hy the general Aioountinq Office andI tho statutory inter.qonny tank force authorized by Sect ion 101 of the
Itruiqi at in Pef im arnd Control Act The addlit inona] $6,000 rqrrt provides fundrnq to ver"r 1931 transcription costs

1991
Appropri at nn
Pnt ic jated _

F . , WY Amount

76 54 110,704

0"
0



Special Counsel for _Immigration Related Unfair Erlrment Practices
Salaries u-nd_espenses± General Legal Activities

Summary_ of Rejurement~s
(Dollars in thousands)

Adj~ustmensto base-
S a q s te d . . . . . . . .. . . . ... . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . ..

199) Program supplemental requested ...............................
1991 Ap!,r opri ati cn Anticipated ....................... .... ............... ................. ..........................

Mandatory Ircreases
One Additional Compensable Day ...... ....... ......... ...... . ........ . .... . ... ...........................
1991 Pay Annualization ........................................ ...........
1992 Pay Raise ...............................
Wit hi n -G rad e Inc re a se s ... ....... .... ..... ..... ............. . .................. .... .. .......... ..... .. ..... . ....
Annualization of 1991 Supplementals . .............................................................................
He a l th Be n e fi t s .... ... . . .... ...... .. .. .. ... ... .... ... ... ... ... ... .. .. .... ... .. .. ... .. ... .. ... ... ... .. ... . ...
Federal Employees Retirement System (FERS) .... ....................................................................
Federal Insurance Corporation Act (FICA) ....... . ..................................................................
T ra v e l : M i le ag e . . ..... ....... .. ....... .... ... .. ...... . ............ ... ... ... ....... ......... ........ ....... ..... .
GPO and Department Printing .....................................................................................
Financial Operations Services ................ .. . . ................................ ..............................
Security Reiivestiqations .........................................................................................
General Services Administration (GSA) Rent .......................................................................
Forced Re location Expenses ....................................... ................................................
GSA Recurring Reimbursable Services ................. ................................................... .........
General Pricing Level Adjustment ..................................................................................

Total Mandatory Increases ......................................................................................
Decreases.............................................................................................................

1992 Ba se . ... ...... .. ... ... ... .. ... ... ... .... .. ..... .. ... ... .. ... . .. .. ... ... .... ... .. .. .. .. ... .. ... ... ... .. .... ... ... ..

1991 Appropri-
1990 Enacted 1990 Actual ation Anticip. 1992 Base 1992 Estimate

Perm. Perm. Perm. Per.,. Perm.

Perm. Work-
Pos. Years Amount

36 34 5 3,858
40 20 6,846
76 54 10,704

76

20

74

7
18
50
15

779
5
4

3
1

24
19

6
25
89
25
22

1,092
- 489

11, 307

Increase/Decrease
Perm.

Estimates by Program Po. WY Amount Pos. WY Amount Po. WY Amount Ps. WY Amount Pos. Y Amount Pos. WY Amouni
13. Special Counsel for

I mmigration-telated
Unfair Emloyment Practices .... 36 29 $3,596 36 29 $3,596 76 54 $10,704 76 74 $11,307 16 74 $11,377 $ 70

Other Workyears
Overtime ....................... 1 1 1 1 1 ...

Total compensable workyears ...... 30 30 55 75 75 ...

J2
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Special Counsel for Immiration Related Unfair Employment Practices
Jstificati-cn- of Program and Pefor-mance

Salaries and e %enses
(Dollar~in thousands)

Ing -Pange Gal T, e ant deter national oriqin and citizenship status discrimiration.

Major Objectives:
To, rrmedy i -,-riminat ia-n bas'1 on nat einal crg iqr or ct zenship statu nder the Immigration Reform and Control Act of 1986.

T, invptigati- hargeoo If .lacrimin.i ion and to initiate and file comrplaints with administrative law )udges in appropriate cases.

To undertake public f.ducation .nitatives intended to inform emp loyer, victins, and public interest groups of the protections provided under
'ction 102

Accomplishments and Workload: In 1190, the program received 521 charges of discrimination ta 35 percent increase over the previous year), and '

initiated 110 independent investigat ions (a 71 percent increase over the previous year). During this period, the program filed eight 00
complaints and negotiated 28 formal settlements nf chaiges and 7 settlements of indepenlent investigations. Many other in)ve3tigations were
resolved through voluntary changes in personnel policies and practices or the dem.)nstration of legitimate justification for a U.S. citizen
,nly policy. In 1990, the program won $144,000 in backpay based on settlements or final judgments of 28 charges (compared with $89,000 for
1989). O'er its three-year history, the program has won all merits decisions in cases in which it filed a complaint. The program maintains
Liaison with nearly a dozen federal agencies and has continued extensive ma lings to inform public interest and community groups, as well as
INS offices and legal aid centers, of the antidi9crimination requirements under Section 102. Furthermore, the program has participated in
numerous seminars an] conferences before public interest immigration rights and employer groups across the country. Television and radio
public service announcements have been aired nationwide, newspaper advertisements placed, and a task force of federal agencies under the
leadership of the Special Counsel has ensured a coordinated federal strategy for educating the public about IRCA's antidiscrimination
provision.

Some of our cases have affected entire industries engendering widespread reforms. This is particularly true of the airline and defense
industries. Through far-reaching settlements with the OSC, four major airlines have abandoned citizenship states restrictive hiring
practices. Similarly, defense contractors have agreed to drop company-wide catizens-enly policies due to the Office of Special Counsel's
intervention. As a result of these cases, tens of thousands of jobs i. the defense and airlines industries are now open to aliens who intend
to become citizens.

In addition to a memorandum of understanding with the Equal Employment Opportunity Commission, the Offace of Spea_-A Counsel has invited 117
state and local civil rights enforcement agencies to enter into similar agreements, whereby they would serve as agents of the government for
purposes of receiving charges of immigation-related unfair employment practices. So far, we have signed agreements with 26 such agencies,
and have conducted training sessions for 20 state and local fair employment agencies. These agreements serve a dual purpose: they will
ensure that discrimination claims are efficiently investigated by the right agency, and they will alert state and local civil rights agencies
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to be watchful for IPCA discrimination cases.

Ir light of evidence of extensive discriminatory noncmpliar,-e, the program has expanded its public education activities, enabled by
additional funding provided by the conferees in 1)90. This funding has been used to produce and distribute in English and in Spanish a non-
technical illustrated booklet on the antidiscrimination provision, and to fund a limited program to provide grants to non-profit comimunity-
baPd rrqnizations for the development and dissemination cf information on the law. South initiatives have received enthusiastic Support,
although it is still premature to evaluate the ,ucceqs of those Pfforts

In addition, the program has begun developnen of a training film cn videotape for use in educating public officials and private employers on
I1RA's ant idi srrimination requirements, and has participatel In th' evaluati(,n of prnposals 1y states for funding under the State [,qgairation
Impact Assistan-e Grant program.

1992
Item l9FS 19910 1991 Change BaneP Charsje Request

Total Investigations 447 631 720 55 175 775
Charges Received 385 521 600 "0 650 650
Independent Investigations 62 110 120 1, 125 125

Complaints Filed 8 I0 4 14 14

Formil Settlements of Charges 48 28 40 10 50 50

During 1990, administrative law judges have issued two merit s dci sions In program cases, each of which was conslstent with the government's
position. In one, involving a New York importer and wholesaler, the administrative law )udu found that IRCA protects citizens from
citizenship status discrimination, and that an employer's failure to understand its obllgations under the law does not free that employer from
colpablity; the AL) ordered civil damages and bark and front pay
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Decision Ltrit Funding__ Level _Requirements
Pollart in thousands)

Craanization Office If Spec2a. Counsel

Res5-j rce Peui r ements

BUDGET AUTHOP ITY
OOT IA Y S

Appropriated Positions

FTE Workyears:
Full Time Permanent

Other
Subtotal

Overt ime Holiday
Total

1989

2, 023
2 07'

30

29

--

1990

$3,596
2.403

36

29

29
3136

Pecision Unit 2SCD01 Office of Special Counsel

.1991

510,704

9,744

76

54

54
-- 5

1992

Base evel Request Level
-han ne Cum change Cum

$ 603 $11, 30u 10 $11,377

1,342 11,096 61 11,147

16 6

.0 14 1

20 14 74
I .. I

20 15 .. 75

0o"-

Program Changes: An increase of $70,000 is requested to cover 1991 pay absorption and admi nistratively determined pay increases, This request
will restore 1991 reductions in training and pe sonnel compensation, such as overtime, and perfo romance recognition awards, thus resulting in
higher productivity and improved efficiency.
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Organization Office of Special Counsel

1991 Pay Absorption
Administratively Determined Pay Increase
DOJ-Financial Management Information System

TOTAL

Schedule of Cost np uts
(Dollars in Thousandi)

Decision Unit 2SCDO1 Office of Special Counsel

1992 Request Level
P0 FTE Amount

... ... 27

... ... 39
4

70

36



Special Counsel for Irarn raton-Related Unfair Erp _qyent Practices
Salaresand- expenses, _General Leal Activtie5

Deta.1 of Permanent Positinns L Cateory
Fisca]Years 1990 1992

___ Categ_9y -

Attorneys (905) ..............................
Paralegal Specialists (950) ...................
Investigators .............................. .
Outreach Specialists .........................
General Admin. Clerical and Office

Services (300-399) .........................

Total ......... .......................... .

W ash ington ....................................
Field Offices .................................

1990
Aut hor1 zed

16

15

36

36

F 99
Program

_ ejuet_ .Supplemental

16 6
5 4

5

15 17

36 40

36 4
36

1992

Tot al1-

22
9

32

36

40
36

- - Total

22
9
5
8

__ 32

76

40
36

00

-AtO
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office of Special Counsel
Salaries and espnses, Genera! Leajl ActivitLes

rinancral An!_lysis _Progar Chasges"
(Dollars in thousands)

Office of Special Counsel or rej~tit 0_,Pe Ia t ed - In f Air fnrijlcjynont F r ac t1 r c

-i.
Grades

Total positions and annual rate ................ .. ..
L a p a e - ) . . . . . . . . . . . . . . . . . . . . . . .... . . . . . . . . . . . . .

Total workyears and personnel
c o mp fn s a ti o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 6

Personnel benefits ........ s.... . ... . . . . .. .... 4
Travel and transportation of persons .... ....
Transportation of things ... .. . ............ . ...... . . ...... .
GSA rent ...................
Other rent, communications A utilities ................... .. .... .
Printing and reproduction ....... ..............................
Other services ...................................................
Supplies and ' material .............................................
F..uqipm en t . ... ... ..... ........ ....... ........ ... .... .. ....... .......

Total program workears 6 obligations,
changes requested, 1992 ...................

F 1

70

J8

6€
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Mr. EARLY. The Committee is pleased to welcome for his first ap-
pearance Deputy Attorney General William P. Barr. We will insert
your biography and written testimony into the record, and ask that
you proceed with your statement.

STATEMENT OF' MR. BARR

Mr. BARR. Thank you. Good afternoon, Mr. Chairman. We are
pleased to have the opportunity to appear before you to support the
1992 budget request for General Legal Activities. I would like to ex-
press my appreciation and the appreciation of the entire Depart-
ment of Justice for the support that this Subcommittee has consist-
ently given the Department.

Without that support the critical mission of the Department in
law enforcement and litigation could not be achieved. I would like
to read a brief introductory statement concerning the appropria-
tions request.

The components of the General Legal Activities, GLA, appropria-
tion, together with the United States Attorneys, and the Antitrust
Division, from whom you will receive testimony later, represent
the core of the litigative and prosecutorial functions of the Depart-

-ment of Justice. Combined, they constitute the United States Gov-
ernment's "law firm" carrying the government's cause into court.
Every day, the Department's attorneys appear in courtrooms
around the Nation striving to bring criminals to justice and defend
the public's interests in litigation involving the Federal govern-
ment. I believe our lawyers have done an impressive job in this
role.

In the fiscal year ending September 30, 1990. the Department
prosecuted 38,279 criminal cases and litigated 120,369 civil cases. In
1992, we expect to prosecute nearly 45,000 criminal cases and liti-
gate over 128,000 civil cases. This represents a 17 percent increase
in criminal cases and a G percent increase in civil cases. These fig-
ures, of course, include the workload of the United States Attor-
neys, our principal litigation component.

ROLE OF THE LITIGATING DIVISIONS

While the bulk of all Federal litigation is handled by the U.S. At-
torneys, the litigating divisions in main Justice become directly in-
volved in selected cases. These may be particularly complex or
novel cases that require special expertise, they may be cases that
belong to a group of cases requiring uniformity of treatment to
ensure proper development of Federal policy, ,)r they may be multi-
district or national cases requiring centralized strategy and coordi-
nation. In addition to this direct litigative function, the headquar-
ters-based divisions perform the critical role of providing legal sup-
port and advice to field attorneys and investigators.

'he litigation contributions of the components in the GLA appro-
priation, along with their substantial effort in supporting the work
of Federal attorneys in 94 judicial districts across the Nation,
cannot be overlooked. Nor can we fail to recognize the contribu-
tions of the litigating divisions in carrying out the vital function of
ensuring that the Department maintains control over all criminal
prosecutions and civil suits in which the United States has an in-
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terest. The need for improved centralized litigation management to
effectively meet our responsibilities for the prosecution of criminal
offenses, the protection of the Treasury from thousands of unwar-
ranted monetary claims filed each year, the recovery of money
owed to the United States, and the enforcement of key Federal pro-
grams has never been more apparent.

FISCAL YEAR 1992 BUDGET REQUEST

To continue to meet these responsibilities in 1992, we are re-
questing a total budget of $407.742 million to fund 3,884 positions
in the General Legal Activities appropriation. This request repre-
sents a net increase of $62.862 million or 18.2 percent over 1991 re-
sources.

Of this amount, $35.92 million represents mandatory adjust-
ments to our base budget that will allow us to fund the require-
ments of ongoing operations. We request full funding for most of
our mandatory requirements related to salaries and benefits such
as pay annualization for the position enhancements enacted in the
1991 budget, the pay requirements anticipated for the proposed
1992 pay raise, and increases in the costs of health and retirement
benefits. In addition, we seek full funding for non-salary items such
as increase in space rental costs and the costs associated with con-
ducting security clearance investigations. This is the first time in
several years that we have requested virtually full funding of these
base adjustments. Without additional appropriated funds to cover
these items, we will be forced to absorb these required costs, as we
have in the past, to the detriment of program initiatives,

Mr. Chairman, the remaining $26.942 million of our 1992 in-
crease is requested for program increases and I would like to out-
line for you the program enhancements we propose.

CIVIL LITIGATION

The President's budget seeks critical resource enhancements to
support the Department's increasing civil litigation workload. A
program enhancement of 17 positions, including 11 attorneys, and
$1.985 million is requested for litigation expenses and automated
litigation support (ALS) costs anticipated to arise from claims
under the Radiation Exposure Compensation Act of 1990. This act
offers compensation to individuals exposed to radiation released
during above-ground nuclear testing and uranium mining. The
Civil Division also requests $480,000 to engage the services of for-
eign counsel to represent U.S. Government interests in contract
fraud cases at Defense Department bases overseas.

ENVIRONMENTAL PROTECTION

Mr. Chairman, we must also protect our environment for future
generations, and we can only do that if we pursue an aggressive
agenda. Therefore, we request additional positions and funding for
the civil litigation efforts of the Environment and Natural Re-
sources Division. Eight positions, including four attorneys, and
$1.117 million are requested to handle an increasing litigation and
ALS workload associated with such issues as water rights litigation
and adjudications on public and Indian lands in the West; "tak-
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ings" litigation involving compensation for rights lost through gov-
ernmental action; challenges to the adequacy of Federal environ-
mental impact assessments; and cases involving public land man-
agement, particularly the collection of royalties for leased public
resources. For environmental protection, the division requests 31
new positions, including 20 attorneys, and $2.943 million to pursue
nettiral resource damage claims and to handle increasing litigation
involving Federal facilities, enforcement of wetlands laws, and de-
fense of new legislation and regulations. In addition, the division
requests three positions and $63,000 to provide increased support
staff for th.e division's automated litigation support projects. The
1992 budget request also includes an additional 19 reimbursable
work years for Superfund activities. This will bring total reimburs-
able resources for Superfund to 231 work years and $32.324 million
in 1992.

TAX LITIGATION

The work of the tax division will also expand during 1992, Mr.
Chairman, and we request enhancements of five positions, includ-
ing four attorneys, and $270,000 to handle appellate work required
to support the division's major case initiative. The Tax Division's
Appellate Section is facing a deluge of cases which are unprece-
dented in their size and complexity. One recent appeal involved a
$247 million tax deficiency and had six major issues, several of
which have industry-wide importance. And there are several cases
pending in the Tax Court that dwarf all prior cases; one case alone
involves a $1.5 billion deficiency. There are currently 15 cases on
the Tax Court's docket that involve over $100 million; cumulative-
ly, these cases are worth $5.6 billion. These cases are wending their
way to the Tax Division's Appellate Section where the outcome of
appeals will determine issues affecting entire industries and will
mean billions of dollars to the Federal fisc.

In addition, we are requesting 16 positions, including 12 attor-
neys, and $850,000 to deal with an increasing number of bankrupt-
cy cases. Many of these cases ;re arising from the failure of corpo-
rations financed through high-yield, low-rated bonds and some in-
volve billions of dollars of tax liability.

CIVIL RIGHTS INITIATIVES

The Civil Rights Division requests 20 positions, including 16 at-
torneys, and $1.098 million to address its litigative responsibilities
under the Americans with Disabilities Act (ADA) of 1990. These re-
sources will enable the division to provide the nation's 43 million
disabled persons with civil rights protections similar to those pro-
vided on the basis of race, sex, national origin and religion. Other
enhancements requested by the Civil Rights Division include six
positions, four of which are attorneys, and $250,000 to address the
increasing number of referrals received from the Equal Employ-
ment Opportunity Commission; and three attorney positions and
$165,000 to handle litigation resulting from the submission of redis-
tricting plans occasioned by the completion of the 1990 Census. The
division plans to reduce resources allocated to its Educational Op-
portunities Section by $200,000 and three positions, including one
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attorney position. This reduction reflects the Department's decision
to defer to the retained counsel of local school districts and allow
that counsel to determine the propriety of seeking to lift school de-
segregation orders.

Also, to support civil rights initiatives, 16 positions, including
two attorneys, and $1.256 million are needed for ADA technical as-
sistance and compliance review. Technical assistance will provide
individuals with the information necessary to understand and meet
the requirements imposed under the ADA. The Department will
also coordinate the technical assistance activities of other organiza-
tions in order to prevent a duplication of effort.

In addition, an enhancement of $1.850 million is needed to pur-
chase a Geographical Information System (GIS) along with the nec-
essary data for its use. This new state-of-the-art system will provide
the Civil Rights Division with the necessary technology to address
the enormous workload expected as a result of the 1990 Census.
The division anticipates that the number of Section 5 and Section 2
cases it receives this year will expand considerably due to the in-
crease in redistricting plans submitted. The Geographical Informa-
tion System will enable the division to accurately review these in-
coming plans and address any litigative concerns in a timely
manner.

The Office of Special Counsel for Discrimination requests four
positions, including one attorney, and $905,000 to expand its grant
program to community-based non-profit organizations that perform
outreach into the language-minority population. Also, the office
w'il begin a nationwide multimedia public education campaign tar-
geting employers.

CRIMINAL PROSECUTIONS

Turning to increases for criminal prosecutions, Mr. Chairman,
the Criminal Division seeks additional resources to expand its pur-
suit of white collar and drug-related crimes. Program enhance-
ments totaling 20 positions, including 13 attorneys, and $1.166 mil-
lion are needed to increase the Department's emphasis on the pros-
ecution of fraud cases involving defense procurement, HUD, insur-
ance, health care, and pension fund violations. Also required are 10
positions, including six attorneys, and $800,000 to fund additional
money laundering cases related to drug-trafficking offenses in 1992.

Resources required to support the prosecution of criminal cases
are also requested in the 1992 budget. The growing number of wire-
tap requests and the increasing workload associated with witness
protection prompts a request for 13 additional positions, including
two attorneys and approximately $609,000 to better support field
attorneys with these services. The Criminal Division also requests
$874,000 for automated litigation support expenses associated with
an increasing caseload in the division, particularly for financial in-
stitution fraud cases; and $150,000 for a requirements analysis to
determine the potential of expanding the use of automated litiga-
tion support in criminal cases.

A program enhancement of six positions, including five attor-
neys, and $712,000 is sought by the Environment and Natural Re-
sources Division to expand the advice and litigation support provid-
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ed to Federal prosecutors in the field by the Environmental Crimes
Section.

An increase of $965,000 is requested for the Tax Division's crimi-
nal tax prosecution program. Of this amount, 10 positions, includ-
ing eight attorneys, and $540,000 are requested to support the divi-
sion's motor fuel excise tax initiative. Let me pause here and an-
ticipate a topic that I understand will be coming up next.

In the criminal area the Attorney General mentioned last week
at the crime summit that we are seeking in our 1992 request for
U.S. Attorneys $12.8 million to start a new violent crime initiative
in select cities.

VIOLENT CRIME TASK FORCES

While the outlines of his program are still being developed, as
the Attorney General mentioned, this will be an initiative to sup-
port Federal, local, and State task forces with community involve-
ment to target violent criminal groups and gangs, many of which
are involved in the drug trade.

At the crime summit, an example of that kind of task force was
presented. Philadelphia's Violent Traffickers Project has been very
successful in taking down entire street organizations that have
been involved in violent crime and putting away, under mandatory
sentences, people who have used firearms.

With that I will just submit the rest of my statement for the
record. I would like to say that we are very pleased with the re-
quest for the General Legal Activities Appropriation. Part of the
reason for the significant GLA increase is really due to the dedica-
tion and commitment of our component heads and the very effec-
tive presentations that were made by them both in our internal budget
review and the Administration's OMB process. I have asked all the
component heads to come with me today.

If you have any questions about their specific programs, they are
available to address them.

Thank you, Mr. Chairman.
[Mr. Barr's biography and written statement follow:]
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dU.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Atlcrmey G ewntLd Wh o. D C 20330

$iographical Information for William P. Barr

Mr. Barr was nominated by President Bush in May 1990 to be
Deputy Attorney General. He began serving as Deputy Attorney
General at that time pending Senate confirmation which occurred
July 18, 1990. Prior to his service as Deputy Attorney General,
Mr. Barr served in the Department of Justice from April 1989 to
May 1990 as Assistant Attorney General for the Office of Legal
Counsel, a position known as wthe Attorney General's lawyer."

Mr. Barr received his BA and MA degrees, in 1971 and 197:
respectively, from Columbia University in New York. He received
his JD degree with highest honors in 1977 from George Washington
University.

From 1973 to 1977, Mr. Barr served with the central
Intelligence Agency. From 1977 through 1978 he served as law
clerk to Judge Malcolm Wilkey of the U.S. Court of Appeals for
the District of Columbia Circuit. From 1982 to 1983, Mr. Barr
served on the Domestic Policy staff at the White House.

Mr. Barr has been in private practice for nine years, first
as an associate (1978-82) and then as a partner (1984-89), with
the Washington law firm of Shaw, Pittman, Potts, and Trowbridge.
He left the firm in April 1989 to serve as Assistant Attorney
General for the Office of Legal Counsel. Mr. Barr, his wife
Christine, and three children reside in Virginia.
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DEPARTMENT OF JUSTICE
GENERAL LEGAL ACTIVITIES

STATEMENT OF THE DEPUTY ATTORNEY GENERAL
WILLIAM P. BARR

BEFORE THE HOUSE APPROPRIATIONS SUBCOMMITTEE ON THE
DEPARTMENTS OF COMMERCE, JUSTICE, AND STATE,

THE JUDICIARY, AND RELATED AGENCIES

Mr. Chairman and Members of the Subcommittee:

I am pleased to appear before you in support of the 1992 budget

request for the General Legal Activities appropriation. I would

like to express my appreciation for the support that this

Subcommittee has consistently given the Department. Your efforts

on our behalf are critical to the success of our law enforcement

and litigation missions.

The components of the General Legal Activities (GLA)

appropriation, together with the United States Attorneys, and the

Antitrust Division, from whom you will receive testimony later,

represent the core of the litigative and prosecutorial functions

of the Department of Justice. Combined, they constitute the

United States Government's "law firm" carrying the government's

cause into court. Every day, the Department's attorneys appear

in courtrooms around the Nation striving to bring criminals to

justice and defend the public's interests in litigation involving

the Fpderal Government. I believe our lawyers have done an

impressive job in this role.
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In the fiscal year ending September 30, 1990, the Department

prosecuted 38,279 criminal cases, and litigated 120,369 Civil

cases. In 1992, we expect to prosecute nearly 45,000 criminal

cases, and litigate over 128,000 civil cases. This represents a

17-percent increase in criminal cases and a 6-percent increase in

civil cases. These figures, of course, include the workload of

the United States Attorneys, our principal litigation component.

While the bulk of all Federal litigation is handled by the U.S.

Attorneys, the litigating divisions become directly involved in

selected cases. These may be particularly complex or novel cases

that require special expertise, they may be cases that belong to

a grout of cases requiring uniformity of treatment to ensure

proper development of Federal policy, or they miy be multi-

district or national cases requiring centralized strategy and

coordination. In addition to this direct litigative function,

the headquarters-based divisions perform the critical role of

providing legal support and advice to field attorneys and

investigators.

The litigation contributions of the components in the GLA

appropriation, along with their substantial effort in supporting

the work of Federal attorneys in 94 judicial districts across the

Nation, cannot be overlooked. Nor can we fail to recognize the

2
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contributions of the litigating divisions in carrying out the

vital function of ensuring that the Department maintains control

over all criminal prosecutions and civil su~ts in which the

United States has an interest. The need for improved centralized

litigation management to effectively meat our responsibilities

for the prosecution of criminal offenses, the protection of the

Treasury from the thousands of unwarranted monetary claims filed

each year, the recovery of money owed to the United States, and

the enforcement of key Federal programs has never been more

apparent.

To continue to meet these responsibilities in 1992, we are

requesting a total budget of $407,742,000, to fund 3,884

positions in the General Legal Activities appropriation. This

request represents a net increase of $62,862,000 or 18.2 percent

over 1991 resources.

Of this amount, $35,920,000 represents mandatory adjustments to

our base budget that will allow us to fund the requirements of

ongoing operations. We request full funding for most of our

mandatory requirements related to salaries and benefits such as

pay annualization for the position enhancements enacted in the

1991 budget, the pay requirements anticipated for the proposed

1992 pay raise, and increases in the costs of health and

retirement benefits. In addition, we seek full funding for non-

3
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salary items such as increases in space rental costs and the

costs associated with conducting security clearance

investigations. This is the first time in several years that we

have requested virtually full funding of these base adjustments.

Without additional appropriated funds to cover these items, we

will be forced to absorb these required costs, as we have in the

past, at the e.xp*I of program initiatives.

Mr. Chairman, the remaining $26,942,000 of our 1992 increase is

requested for program increases; and I would like to outline for

you the program enhancements we propose.

Civil Litigation

The President's Budget seeks critical resource enhancements to

support the Department's increasing civil litigation workload. A

program enhancement of 17 positions (including 11 attorneys) and

$1,985,000 is requested for litigation expenses and automated

litigation support (ALS) costs anticipated to arise from claims

under the Radiation Exposure Compensation Act of 1990. This Act

offers compensation to individuals exposed to radiation released

during above-ground nuclear testing and uranium mining. The

Civil Division also requests $480,000 to engage the services of

foreign counsel to represent U.S. Government interests in

contract fraud cases at Defense Department bases overseas.
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Mr. Chairman, we must also protect our environment for future

generations, and we can only do that if we pursue an aggressive

agenda. Therefore, we request additional positions and funding

for the civil litigation efforts of the Environment and Natural

Resources Division. Eight positions (including 4 attorneys) and

$1,117,000 are requested to handle an increasing litigation and

ALS workload associated with such issues as water rights

litigation and adjudications on public and Indian lands in the

West; "takings" litigation involving compensation for rights lost

through governmental action; challenges to the adequacy of

Federal environmental impact assessments; and cases involving

public land management, particularly the collection of royalties

for leased public resources. For environmental protection, the

Division requests 31 new positions (including 20 attorneys) and

$2,943,000 to pursue natural resource damage claims and to handle

increasing litigation involving Federal facilities, enforcement

of wetlands laws, and defense of new legislation and regulations.

In addition, the Division requests 3 positions and $63,000 to

provide increased support staff for the Division's automated

litigation support projects. The 1992 budget request also

includes an additional 19 reimbursable workyears for Superfund

activities. This will bring total reimbursable resources for

Superfund to 231 workyears and $32,324,000 in 1992.

5
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The work of the Tax Division will also expand during 1992, Mr.

Chairman, and we request enhancements of 5 positions (including 4

attorneys) and $270,000 to handle appellate work required to

support the Division's Major Case initiative. The Tax Division's

Appellate Section is facing a deluge of cases which are

unprecedented in their size and complexity. One recent appeal

involved a $247 million tax deficiency and had six major issues,

several of which have industry-wide importance. And there are

several cases pending in the Tax Court that dwarf all prior

cases; one case alone involves a $1.5 billion deficiency. There

are currently 15 cases on the Tax Court's docket that involve

over $100 million; cumulatively, these cases are worth $5.6

billion. These cases are wending their wa,' to the Tax Division's

Appellate Section where the outcome of appeals will determine

issues affecting entire industries and will mean billions of

dollars to the federal fisc.

In addition, we are requesting 16 positions (including 12

attorneys) and $850,000 to deal with an increasing number of

bankruptcy cases. Many of those cases are arising from the

failure of corporations financed through high-yielding, low-

rated bonds and some involve billions of dollars of tax

liability.

The Civil Rights Divi~ion requests 20 positions (including 16

6
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attorneys) and $1,039,000 to address its litigative

responsibilities under the Americans with Disabilities Act (ADA)

of 1990. These resources will enable the Division to provide the

nation's 43 million disabled persons with civil rights

protections similar to those provided on the basis of race, sex,

national origin and religion. Other enhancements requested by

the Civil Rights Division include 6 positois (4 of which are

attorneys) and $250,000 to address the increasing number 'of

referrals received from the Equal Employment Opportunity

Commission; and 3 attorney positions and $165,000 to handle

litigation resulting from the submission of redistricting plans

occasioned by the completion of the 1990 Census. The Division

plans to reduce resources allocated to its Educational

opportunities Section by $200,000 and 3 positions (including 1

attorney position). This reduction reflects the Department's

decision to defer to the retained counsel of local school

districts and allow that counsel to determine the propriety of

seeking to lift school desegregation orders.

Also, to support civil rights initiatives, 16 positions

(including 2 attorneys) and $1,256,000 are needed for ADA

technical assistance, and compliance review. Technical

assistance will provide individuals with the information

necessary to understand and meet the requirements imposed under

the ADA. The Department will also coordinate the technical

7
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assistance activities of other organizations in order to prevent

a duplication of effort.

In addition, an enhancement of $1,850,000 is needed to purchase a

Geographical Information System (Ol) along with the necessary

data for its use. This new state-of-the-art system will provide

the Civil Rights Division with the necessary technology to

address the enormous workload expected as a result of the 1990

Census. The Division anticipates that the number of Section 5

and Section 2 cases it receives this year will expand

considerably due to the increase in redistricting plans

submitted. The Geographical Information System will enable the

Division to accurately review these incoming plans and address

any litigative concerns in a timely manner.

The Office of the Special Counsel for Discrimination requests 4

positions (including 1 attorney) and $905,000 to expand its grant

program to coimunity-based non-profit organizations that perform

outreach into the language-minority population. Also, the Office

will begin a nationwide multimedia public education campaign

targeting employers.(6

Kr. Chairman, a quantitative measure by which the performance of

the Department can be judged is te magnitude of cash and

property collections generated by our litigative efforts.

I
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Historically, this has been measured by the amount of cash that

the Department has received through its lock-box. In Fiscal Year

1990, the Department collected $501 million through the lock-

box. Criminal fines generated by our prosecutions are, by law,

paid directly to the Clerks of the United States District Courts.

our lock-box collections and the criminal fines generated total

$644 million in 1990. This figure represents a 28 percent

increase over average collections for tie previous five years.

Based on these numbers alone, we collect 78 cents for each dollar

spent on the United States Attorneys and the Legal Divisions.

The:,- figures, however, tell only part of our story. The

Department of Justice routinely requires defendants to make

payments directly to the client agencies in an effort to speed up

disposition and, in cases such as student loan defaults, to

replenish specific accounts. In addition to these collections,

our affirmative litigation efforts frequently secure property for

an agency, such as foreclosure, or result in off-sets against

amounts owed by an agency to the defendant. If we take all these

activities into account, the Department generated $1.1 billion in

collections in 1990. And this figure does not include any asset

forfeitures or user fees.

9
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Criminal Proeecutions

Turning to increases for criminal prosecutions, Mr. Chairman, the

Criminal Division seeks additional resources to expand its

pursuit of white collar and drug-related crimes. Program

enhancements totaling 20 positions (including 13 attorneys) and

$1,166,000 are needed to increase the Department's emphasis on

the prosecution of fraud cases involving defense procurement,

HUD, insurance, health care, and pension fund violations. Also

required are 10 positions (including 6 attorneys) and $800,000 to

fund additional money laundering cases related to drug-

traffickring offenses in 1992.

Resources required to support the prosecution of criminal cases

are also requested in the 1992 budget. The growing number of

wiretap requests and the increasing workload associated with

witness protection prompts a request for 13 additional positions

(including 2 attorneys) and $609,000 to better support field

attorneys with these services. The Criminal Division also

requests $874,000 for automated litigation. support expenses

associated with an increasing caseload in the Division,

particularly for financial institution fraud cases; and $150,000

for a requirements analysis to determine the potential of

expanding the use of automated litigation support in criminal

cases.

10
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A prograw enhancement of 6 positions (including 5 attorneys) and

$712,000 is sought by the Environment and Natural Resources

Division to expand the advice and litigation support provided to

Federal prosecutors in the field by the Environmental Crimes

Section. In addition, an increase of I attorney and $4a,000 is

requested for the Appellate Section to handle the growing docket

of environmental crimes appeals. These requested enhancements

will allow the Department to pursue the Administration's policy

of sending out a strong message that criminal violations of

environmental laws will no longer be tolerated.

An increase of $965,000 is requested for the Tax Division's

criminal tax prosecution program. Of this amount, 10 positions

(including 6 attorneys) and $540,000 ure requested to support the

Division's motor fuel excise tax initiative. The U.S. Treasury

estimated that perpetrators of motor fuel excise tax schemes

avoid paying $1 billion in taxes annually. The remaining

$425,000 is to support 8 additional positions (including 6

attorneys) who will target the "tax gap" between the amount of

taxes owed and paid.

Infrastructure and Management Improvements

Mr. Chairman, funding for a number of program initiatives is

11
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sought to strengthen the infrastructure of GLA organizations.

The Department is requesting a program enhancement of $4,027,000

for legal activities office automation to support the nationwide

implementation of Project EAGLE in the U.S. Attorneys offices and

to begin the phased conversion of Washington-based legal

divisions from other systems to EAGLE. In addition, the Tax

Division requests $500,000 for Project EAGLE facilities

management.

The extraordinary space costs incurred by the Dallas Bank Fraud

Task Force and the need for additional computer room space at

headquarters, combined with the need to enhance building

security, accounts for a Criminal Division request for an

additional $1,231,000 to fund administrative costs in 1992.

Also, funding to cover an additional $400,000 for increased

access to legal data bases is requested.

In 1992, the U.S. National Central Bureau - INTERPOL is

requesting $198,000 to fund the operational and developmental

costs associated with the U.S./Canadian Interface -- a message

transmission system designed to allow the 50 states and their

Canadian counterparts to exchange police information. Also

requested is $39,000 to cover unforeseen decreases in the value

of the dollar against the swiss franc, which is the currency used

for thi assessment of annual INTERPOL dues.

12
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Finally, Mr. Chairman, the Department requests funding for GLA's

litigating divisions in the amount of $2,000,000 to cover the

costs associated with a decision by the Judicial Conference to

raise by over 50 percent the fees paid by the Federal Government

for transcription services. We also request funding amounting to

a total of $200,000 for GLA's share of the upgrade of the

Department's Financial Management Information System.

Mr. Chairman, this concludes my prepared statement. I will be

pleased to respond to any Wjestions that you or the other Members

of the Subcommittee may wish to ask.

13
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Mr. EARLY. Actually that is a pretty generous increase. That is a
30 percent increase.

Mr. BARR. I think for all the components in the General Legal
Activities appropriation it is an 18 percent increase.

MOTOR FUEL EXCISE TAX INITIATIVE

Mr. EARLY. Mr. Barr, you request an increase of $965,000 in sup-
port of the Tax Division's motor fuel excise tax initiative. Would
you explain this initiative and how much additional revenue you
hope to obtain with it?

Mr. BARR. I think the Tax Division is estimating that the various
tax evasion schemes in this area may be costing the Treasury $1
billion. It is my understanding the Tax Division has 10 people
working on these cases.

This request would provide for an additional 10. Shirley Peterson
is here to take questions on this matter.

Mr. EARLY. I think the key witnesses should refer to the special-
ists much more often than they do. But I want whoever you turn it
over to identify himself or herself.

Ms. PETERSON. I am Shirley Peterson, Assistant Attorney Gener-
al in charge of the Tax Division. When this Administration came
into office in 1989 it came to our attention that there was an enor-
mous motor fuel excise tax evasion scheme going on in New York
originating with organized crime. Unfortunately, it has now begun
to spread into legitimate business. With the recent increase in the
motor fuel excise tax from 9 to 14 cents a gallon, about a 50-per-
cent increase, the incentive to cheat on these taxes is enormous.

We have information that these evasion schemes are now spread-
ing across the country. The government has over 100 investigations
going on in 18 different locations. They are very difficult. cases to
investigate and to prove but the amount at stake is absolutely
enormous.

in a recent case we obtained conviction of Getty Terminals Corp.,
a subsidiary of Getty Oil who, in just five months, evaded over $1
million in excise tax. That is literally a drop in the bucket. So
there are enormous amounts of money at stake. We regard this as
a very, very important initiative.

Mr. EARLY. How did you determine 10 positions to recover that
amount of money? From your comments I would think there is
even more out there, if we increased it even further.

Ms. PETERSON. Yes, sir. Our goal is not to attempt to prosecute
all these cases ourselves. At the present time our task force is lead-
ing the charge in the prosecution of these cases. However, we are
working very closely with the United States Attorneys across the
country. As we develop the expertise we are sharing that expertise
with U.S. Attorneys in many locations across the country and they
will help bear the burden of ultimately prosecuting the cases.

Mr. EARLY. Are you satisfied with the cooperation with the U.S.
Attorneys or are you having the typical turf battle?

Ms. PETERSON. Absolutely no turf battle. The relations between
U.S. Attorneys and the Tax Division have never been better.
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Mr. EARLY. Why don't you identify some specific cases as far as
the dollar amount that we recouped and what we might be able to
recoup if we grant your requested increase for the record.

Ms. PETERSON. In the Getty Terminals case there were five
months of tax involved.

Mr. EARLY. I would like for you to do it in the record in writing
so when we mark up I can refer to it.

Ms. PETERSON. I will be happy to.
[The information follows:]

IOTOR FUEL EXCISE TAX

We estimate that motor fuel excise tax in excess of one billion dollars is evaded
annually. This estimate is based upon information gained by the multi-agency task
force, which i- composed of Federal, State, and local prosecutors and investigators.

The amount of taxes evaded can be illustrated by some recent successful prosecu-
tions in the Eastern District of New York in which the Government proved that
more than $5.5 million in gasoline excise taxes was evaded in a few months On Oc-
tober 11, 1990, Richard Kennon and Robert Kennon were convicted for evading ap-
proximatel3 $1.3 million in about 18 months. On November 16, 1990, a jury convict-
ed Getty Terminals Corp., a Getty Terminals executive, and two independent gaso-
line wholesalers of charges of conspiracy to evade gasoline excise taxes. In that case,
more than $1 million in tax was evaded in just four months. And, on December 12,
1990, a jury returned a guilty verdict against Joseph Aracari, John Papandon and
Anthony Zummo for their involvement in the evasion of approximately $3.2 million
in about one year. Another recent indictment alleges that five defendants evaded
$14 million in gasoline taxes in just ten months.

Based on our knowledge of the activities of fuel terminals in New York State, we
estimate that Federal motor fuel tax evasion in that area is at least $200 million
annually. The remainder of the $1 billion estimate is based upon information re-
ceived from other geographic areas. The Tax Division has discussed the problem
with Federal and State representatives in the areas where motor fuel excise tax
evasion is known to exist. The total estimate is reached by adding the amounts pro-
vided. Since our estimate is based largely on investigative information developed by
grand juries, we are prevented from being more specific until ongoing investigations
are completed and formal charges can be filed.

BANKRUPTCY LITIGATION

Mr. EARLY. You request $850,000 for increased bankruptcy litiga-
tion. What is Justice's role in this type of litigation and how much
are you currently spending on it?

Ms. PETERSON. The Tax Division represents the United States
with regard to tax claims in all bankruptcy actions throughout the
country.

We have seen an enormous increase in the number of bankrupt-
cies in recent years going from 5,000 in 1986 to close to 18,000 in

-1990
Needless to say, in virtually all these bankruptcies, tax is owed

to the Federal Government. In the large corporations that are
going bankrupt under the terrible burden of debt taken on in the
1980's, sometimes there are literally billions of dollars of tax as-
sessed by the IRS. Nine cases that I am familiar with currently in-
volve corporations that involved leveraged buy-outs in the 1980's.
We have billions of dollars at stake in those nine corporations
alone.

Mr. EARLY. Tell the Committee why it is not a duplication of
something the U.S. Trustees are supposed to do?

Ms. PETERSON. The Trustees do not represent the United States
with respect to determining the tax liability. The question is how
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much is owed to the United States. We serve a different function
from the Tristees in that respect.

Mr. EARLY. Why isn't that in conflict with IRS?
Ms. PEr.ERSON. We represent the IRS. It is the Justice Depart-

ment that is authorized to represent the IRS in Article III Courts.
The IRS is our client in these courts.

WHITE COLLAR CRIME

Mr. EARLY. Are you focusing most of the Criminal Division's
fiscal year 1992 increases in white collar crime?

Mr. BARR. Let me have the Assistant Attorney General for the
Criminal Division, Bob Mueller, answer that question.

Mr. MUELLER. Congressman, what we requested was a total of 20
positions that address directly white collar crime in HUD, health
care, pension plan and Defense procurement fraud.

An additional 10 positions are requested for money laundering.
Money laundering positions cart target narcotics as well as white
collar fraud. Both will be utilized in the white collar crime area.

Mr. EARLY. Money laundering is electronic; isn't it, rather than
electronic money transfers?

Mr. MUELLER. I agree it is staggering. That is part of the problem
with wire transfers. However, the big issue for narcotics traffickers
and others involved in cash is getting $10, $20, or $50 bills into the
system and then, through the use of wire transfers, it can be lost in
the myriad of banks and banking transactions.

We have a substantial battle to keep abreast of the new money
laundering schemes, especially in tracking money internationally
and working with countries overseas in order to seize those funds
and forfeit them either overseas, or in the United States for u!e in
the Asset Forfeiture Fund.

Mr. EARLY. I read an article in a Miarnri newspaper a few months
ago. It showed that money would pile from the floor to the ceiling;
it was just an astronomical amount of morey. Do you have an idea
how much you will recover?

Mr. MUELLER. I could calculate that and provide it for the record.
Additional money laundering prosecutions lead to additional for-
feitures and the additional forfeitures more than pay back to the
government the sums allocated for the resources to recoup those
funds.

Mr. EARLY. Will you include for the record several specific cases
and the amounts recovered so we can see how much we are getting
back.

Mr. MUELLER. I will be happy to.
[The information follows:]
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RECOVERIES IN MONEY LAUNDERING CASES

In "Operation Polar Cap," the largest Federal money laundering
investigation ever conducted, which involved the Colombian
cocaine cartel, near $1.2 billion has been identified and traced
for forfeiture action. ks part of this operation, both Canada
and Switzerland assisted by freezing assets in each country
belonging to Banco de occidente, which was laundering the money
for drug traffickers. After the bank entered a guilty plea to
money laundering charges and agreed to forfeit $5 million, the
Attorney General was able to provide $1 million to each country
as part of the international-sharing program. This was a major
step in international cooperation in effecting forfeiture of
narcotics traffickers' assets.

In the largest bank forfeiture case to date, two branches of a
luxembourg-based banking company pleaded guilty to charges of
money laundering and agreed to cooperate with Federal
prosecutors. The Bank of Credit and Commerce International
Overseas Ltd. and the Bank of Credit and Comnerce International
S.A. forfeited a record $15 million to the Federal Government in
connection with this case.

The Criminal Division's Money Laundering Office, in conjunction
with the United States Attorney's Office for the District of
Hawaii, has recently collected $360,000 in forfeitures from cases
involving money laundering through casas de cambio in Peru that
were dealing with drug traffickers in the Huallaga Valley, where
coca plants are grown. Additional monies will be forfeited as
these cases come to fruition.

The Money Laundering Office has recently provided assistance in a
major case in the Middle District of Pennsylvania, which has the
potential to result in an $8 million forfeiture. The case
involves a wholesale gun distributorship, whose owner was
illegally structuring bank deposits in amounts under $10,000, in
violation of 31 U.S.C. §5313, in order to evade reporting
requirements and who was also evading tax reporting requirements.

In addition to the above several examples, numerous banks and
financial institutions have been convicted of Bank Secrecy Act
violations and money laundering and have received criminal fines.
Numerous other institutions have received civil penalties. A
list of such institutions is attached.
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FINANCIAL INSTITUTIONS CONVICTED OF
BANK SECRECY ACT VIOLATIONS AND MONEY LAUNDERING

1986

INSTITUTION. LQOCTION

Metropolitan National Bank
McAllen, TX

Border Money Exchange
Brownsville, TX

Bank of New England
Boston, MA

Caribbean Federal Savings
San Juan, PR

Commercial Bank & Trust
Lowell, MA

First Missouri Bank
Warrenton, MS

Housatenic Bank & Trust
Ansonia, CT

Magnolin Federal Bank
Hattiesburg, MS

McLean Bank
Mclean, VA

Provident Institution
for Savings

Boston, MA

Seaway National Bank
Watertown, NY

Union County Bank
Maynardville, TN

Citizen First National Bank
Ridgewood, NJ

Inco Bank & Trust Ltd.
Cayran Islands

CRIMa

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

1987

BSA violation

conspiracy

CRIMINAL FINE

$ 310,000

8,250

1,240,000

450,000

202,100

75,000

750

22,000

80,050

100,000

2,000

10,000

2,000

456,000
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INSTITUTION. LOCATION

Merchants National Bank
Indianapolis, IN

Merchants Trust Bank
Kennon, LA

Extebank
Hauppauga, NY

American National Bank
Hamden, CT

National Bank of Fairhaven
Fairhaven, MA

Central National Bank/Alamo
Austin, TX

Ramsey Savings & Loan Assn.
Ramsey, NJ

Bank J. Vonotobel Co.
Not Specified

Peoples Bank NA
Belleville, NJ

Ponce Federal Bank
Ponce, PR

Smithfield State Bank
Smithfield, PA

United Orient Bank
New York, NY

Bank Leumi
New York, NY

LBS Bank
Philadelphia, PA

First Bank of Georgia
East Point, GA

CRIME

BSA violation

BSA violation

1988

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

BSA violation

1989

BSA violation

BSA violation

BSA violation

BSA violation

1990

BSA violation

BSA violation

money laundering

CRIMINAL FINE

500,000

1,000

$ 100,000

222,000

150 000

250, 000

6,000

20,000

3,000

500,000

51,600

2,00o,0o0

-1--, 000

8' , (0 )
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CIVIL PENALTIES AGAINST FINANCIAL INSTITUTIONS

I'FNA] IY I I t?.NQ;iAI I; ITUTION )ATI:

i , rik )I America and 21 Jan 86
HA Ch equo Corp.

! a rancisro, CA

,t,2 I c.]r' Money Fxchange 29) July 88
I i -11(jo , TX

S r 0t 1- 1,al Hank :7 Aug 8
,9, I [1 afl0' Q, CA

10 )M) 0uPx I ; Comm-rce Bancohaten 12 Feb 86
Iloston, -X

SI Settle First Nat'l Bank 25 Nov 86}
S attle, WA

$ (0000 Security Pacific Nat'l Bank 22 May 86
Los Angeles, CA

$ 000, o00 MCorp 19 Sept 86
Brownsville, TX

$ 50, u00 Bank of Boston / Feb 85
Boston, MA

$ 500,000 Ponce Federal, FSB 9 Feb 89
Ponce, PR

$ 360,000 Cease Manhattan Corp. 18 June 85
New York, NY

$ 320,000 Manufactures Hanover 18 June 85
Trust Co.
New York, NY

$ 3:5,000 InterFirst Corporation 11 Apr 86
Dallas, TX

$ 295,000 Irving Trust Company 18 June 85
New York, NY

$ 295,000 Shawnut Bank, N.A. o May 87
Boston, MA

$ 269,904 Norstar Bancorp Inc. 27 Dec 85
Albany, NY
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FINANCIAL INSTITUTION

Riggs National Bank
Washington, D.C.

United Orient Bank
New York, NY

First Bank System, Inc.
Minneapolis, MN

Connecticut Nat'l Bank
Hartford, CN

Michigan National Corp.
Detroit, MI

PENALTY

$ 269,750

$ 250,000

$ 248,160

$ 220,000

$ 219,000

DATE

10 Oct 85

6 Jan 89

3 July 86

24 April 86

10 Oct. 86
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AUTOMATED LITIGATION SUPPORT

Mr. BARR. To follow up, there is also a request for $874,000 for
automated litigation support which is also directly tied to complex
white-collar fraud cases, document-intensive cases. So when you
put together the appropriation for that as well as the litigation for
the complex fraud cases, your statement that the bulk of enhance-
ments are for white collar fraud is accurate.

Mr. EARLY. As far as ALS is concerned, you appear to rely heavi-
ly on contracts for this requirements. Is the ALS requirement for
each case contracted for separately or do you have on-going con-
tracts with companies to provide the service for any number of
cases?

Mr. BARR. I believe there are a number of contracts in the De-
partment. We would expect the Criminal Division to piggyback
onto existing contracts wherever possible rather than enter into
new contracts for ALS support.

The Civil Division does the bulk of ALS work and we think their
existing contracts would be used for the Criminal Division.

Mr. EARLY. Are these competitive cases?
Mr. BARR. Yes, sir.
Mr. EARLY. I don't think you can legislate morality. I think there

are some contracts that should not be done on a competitive basis.
Mr. ROPER. The practice we have gone through the last several

years is to get more than one contractor available to each division.
So if major cases come along, there are several contractors avail-
able.

Mr. EARLY. Can a case be made for centrally procuring all de-
partment ALS contracts in different geographical areas in order to
reduce duplication of effort and potentially reduce costs?

Mr. ROPER. I have asked our people to look at the possibilities of
having overall contracts with multiple firms. As I understand there
are five major firms in the United States who do this work. They are
nationwide in a sense and if those firms were on one contract and we
could generate task orders against them, they would be available
nationwide.

Mr. EARLY. So you are satisfied that the contracts are competi-
tive?

Mr. ROPER. We go through a pretty thorough competitive process
in going to the contract.

Mr. EARLY. How much paper work is involved?
Mr. ROPER. Significant amounts of paper work are involved. But

these contractors are saving us a lot of work in terms of the bil-
lions of documents that we won't have to look at.

Mr. EARLY. What can be done to speed up the process, given all
the contracts and stop all the delays? Anytime we drag it out and
stretch it out, it costs money.

You may do that for the record.
Mr. ROPER. Yes, sir.
[The information follows:]
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CONTRACTING FOR AUTOMATED LITIGATION SUPPORT SERVICES

The litigating divisions of the Justice Department are
engaged in three distinct automation projects. To clarify
the differences between them, a brief description of these
projects follows:

Office Automation: This program brings word
processing, electronic mail, and document transfer
capabilities (among others) to every lawyer's desk, and
replaces older equipment. Department-wide networking
efforts started in earnest when the Civil Division
awarded a contract for the creation of a system (called
AMICUS) of linked minicomputers, workstations and
printers. AMICUS is presently in use in the Civil,
Civil Rights, and Environment Divisions as well as in
the Office of the Solicitor General and the Office of
the Attorney General. Within the past few years,
"office automation" has been expanded to include all
of the remaining litigating divisions, the Justice
Management Division, and United States Attorneys, in
a new system (called EAGLE), which is a network of
linked minicomputers, printers, and personal computers.
Since these networks were designed to be compatible,
efforts are underway to link them.

Case Management Systems: Each Division and U.S.
Attorneys Office has a need to track the cases on its
docket and related attorney/paralegal hours in order
to do workload and staffing reporting and projections.
Each component has established some form of case
management system to meet these needs. These systems
collect information such as the nature of a case, its
filing date and litigation history, the court in which
the case is brought, the name(s) of attorneys assigned
and the names of the parties to the litigation. The
Attorney General is committed to developing a
coordinated approach to case management systems and
work is underway to assess existing systems, identify
requirements and begin the design of a common case
tracking system for Department-wide use.

Automated Litigation Support_ (ALS): Unlike case
management and office automation, ALS is not a
"system." Instead, ALS is a an approach and a set of
tested procedures which involve the use of computers,
micrographics, and document management techniques to
prepare for and conduct trials. The Justice Department
obtains ALS through competitively-procured contracts
which are managed by experienced Department litigation
support personnel.

The questions raised focus on automated litigation support.
Three litigating Divisions presently have ALS contracts, and
under these contracts, there is no problem with delay.
Response time for initiating ALS work on specific cases is
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virtually immediate. As new cases or requirements arise,
case managers from the divisions' litigation support staffs
meet with case attorneys, analyze ALS needs, and issue
delivery orders to the contractors describing the services
to be provided and obligating funds. Often the turnaround
time for this process is only one day.

Each of these ALS contracts was awarded after a fully
competitive negotiated procurement, generally with a 5-year
performance period, consisting of a base year and 4 option
years. Competitive procurement of the se contracts has
resulted in pricing which is significantly lower than that
paid by private law firms for similar services. The
contracts are of the fixed-unit-price variety, which allow
the Department to tailor orders to fit the particular
requirements of a given case. For example, the Civil
Division's experience with contracting for ALS services has
shown that having a contractor workforce of flexible size
protects the Department from having to hire and fire
permanent staff to accommodate the "peak and valley" nature
of litigation and also allows for flexibility in obtaining
specialized skills on an as-needed basis.

The Civil Division's contracts are now in their final option
year, and the Division is currently conducting a new fully-
competitive procurement for providing ALS for its cases.
Contract award is anticipated by mid-1991 to up to two ALS
contractors, each of which will be capable of rapidly
responding to ALS needs for any and all of the Civil
Division's cases. These contracts will be fixed-unit-price
contracts with a base year and 4 option years, for a
potential of 5 annual performance periods. The two
Environment Division contracts each have another option year
remaining, after which the Environment Division will engage
in a similar procurement exercise during 1992. The third
division witil ALS contracts is the Antitrust Division, which
completed the procurement process during 1990.

While there is a long lead time during the procurement
process before a contract of this nature can be awarded,
this "delay" need not interfere with current litigation,
because the extant litigation support contracts are
available for use throughout the Department. Other
Department components have often "piggybacked" on these
contracts; for example, the Civil Rights Division's Redress
Administration Project, the INS' Mariel Cuban Repatriation
and Parole Project, and the U.S. Attorney for Teamsters
civil RICO litigation are all being supported by these
contracts. Components within the Department which lack ALS
contracts have been encouraged to conduct pilot projects
using these existing contracts. In addition, the Civil and
Environment Divisions' ALS staffs have worked together to
provide joint ALS services to the Exxon Valdez matter.

As to the question of central contracts for regional service
and the potential for lower costs, we are not aware of any
benefits from such an approach. Since ALS projects are
tailored to fit the needs of individual cases, and each
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division has a unique litigating mission, there is little
opportunity for broad economies of scale. The design of ALS
projects is an integral part of the litigation strategy
adopted by our lawyers for each complex case; the projects
may encompass a host of discovery and trial-support
activities inseparable from litigating events. Intrinsic
to the success of an ALS pro-gram is its flexibility to
respond to case-specific day-tc-day litigation developments
and case-strategy decisions. For example, the price-fixing
cases in the Antitrust Division involve a different ALS
focus than the Civil Division's defensive tort claims cases.
Similarly, tracking and plotting clean air act violations
or assessing natural resource damages involves yet other
types of documents and information requirements.

Meanwhile the Criminal Division is completing its statement
of work for multiple-award ALS contracts that will be
announced in April. The Division's bank, insurance, and
savings and loan fraud cases require unique, immediate and
local ALS services that can be closely monitored by Division
personnel. The workload involved here makes it impractical
to continue "piggybacking" ALS contracts of the other legal
components, or to perform the work through small individual
contracts.

In ALS programs, litigation success is optimized when the
trial lawyer familiar with a case is closely involved in
the trade-offs and decisions about the use of ALS resources.
ALS contracts must be managed in close proximity to the
trial lawyers served, and we believe that the present
decentralized structure has contributed to the Department's
ALS successes over the years, demonstrated recently in the
Exxon Valdez case, but visible as long ago as in the early
AT&T antitrust settlement, various Asbestos case victories,
and the Rocky Mountain Arsenal case.
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Competitive ALS Contract Cycle

Description of Event

1. Develop Work Statement/Evaluation Plan/
Determine Estimated Quantities/Obtain
Internal Approvals

Time Required

30-90 days*

2. Obtain Dept of Labor Minimum Wage Determination(s) 60 days**

3. Assemble Request for Proposals (RFP)

4. Synopsize in Commerce Business Daily

5. Issue RFP to Interested Vendors

6. Conduct Preproposal Conference with
Prospective Vendors

7. Respond to Vendor Questions which were asked at
Preproposal Conference and Make any necessary
Amendments to the RFP

8. Receive and Open Proposals

9. Complete Initial Technical Evaluation

10. Conduct Technical and Price Negotiations
with Vendors Determined to be Within
a Competitive Range (price and technical
factors considered)

11. Request Best & Final Offers from those firms
with whom Negotiations were Conducted

12. Receive Best & Final Offers

13. Complete Final Technical Evaluation of Best
& Final Offers

14. Perform Price Reasonableness Evaluation

15. Make Tentative Contract Award Decision Based
Upon the RFP's Evaluation for Award Criteria

15 days

15 days**

5 days after
Event #3

14 days after
Event #5

14 days after
Event #6

14 to 28 days
after Event

#7

30 to 60 days
after Event
#8

14 to 28 days
after Event

#9

Concurrent
with Comple-
tion of
Event #10

14 days after
Event #10

14 days after
Event #12

7 days after
Event #13

7 days after
Event #14
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16. Determination of Responsibility for Proposed
Awardees

17. Negotiate Small/Minority Business Sub-

Contracting Plans with Proposed Awardees

18. Request and Receive EEO Clearance from EEOC

19. Complete Summary of Negotiations and all
required Contract File Documentation

20. obtain Legal Sufficiency Review from Super-
visor and from Office of Procurement Executive

21. Award Contract(s)

Concurrent
with Event

#15

7 days after
Event #16

30 days**

7 days after
Event #17

10 days after
Event #19

Concurrent
with Event

120

Total Timeframe with No Protest: 200 - 320 days

22. Conduct Debriefings for Unsuccessful Offerors 10 days after
Event #21

23. Process GAO or GSBCA Protest, if received 60 - 120 days
after receipt

Total Timeframe with Protest: 270 - 450 days

* When we began doing ALS contracts in 1983, this step routinely
took eight to twelve months. With experience gained over the years,
we have achieved significant reductions in this element and,
consequently, in the overall length of the procurement.

** This timeframe can be combined with other Event(s) and is,
therefore, not counted in this tabulation.
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AS Contract Paperwork

Following is a picture representing the amount of paperwork it
takes to handle a competitive ALS contract for the Civil
Division. The picture consists of one of ten copies of the
proposal from each of the seven offerors, the pre-award file and
the final award contract files.
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LITIGATING CIVIL CASES

Mr. EARLY. Mr. Barr, I have problems with your comments on
the Civil Division as far as the requests you have for 17 new posi-
tions. We hear testimony from one judge in Florida who says their
district they are not going to hear civil cases due to their large
criminal caseload.

I know that is different all over the country. I think the process-
ing for civil cases is being delayed extensively. I am not sure the
new people that you are requesting will speed that up.

Mr. BARR. We received authorization for 85 additional Federal
judgeships this year.

Mr. EARLY. I understand we might get 20 of those judges this
year. I would hope that they could approve more than 20 judges,
but with the delay in the administration sending up the names, the
type of research the FBI has to do, and the confirmation process,
we are just not getting any more approved.

RADIATION EXPOSURE COMPENSATION

You request $1.985 million to develop and implement regulations
pursuant to the Radiation Exposure Compensation Act of 1990.
What actions is the Department taking in fiscal year 1991 to imple-
ment this act?

Mr. BARR. Principally we prepared the regulations for the claims
process and the procedures that will be followed in processing the
claims. We expect that over a 20-year period there will be 13,000
claims filed in this area for payments ranging between $50,000 and
$100,000. That is principally the activity that we are engaged in.

Mr. EARLY. Can you give us a specific date when you think you
will pay your first claim?

Mr. BARR. Right now we do not have the funds appropriated into
the fund for the payment of claims. It is a little difficult to project
when claims would be ready for payment. We project that some-
time in 1992 we might have as much as $40 million eligible for pay-
ment but we don't have appropriated funds yet to pay those claims.

Mr. EARLY. There is no money appropriated to pay them. All we
are doing is the paper work evidently.

Mr. BARR. Our judgment was that as a new statute, the first
phase was to get in place a system for processing the claims.

Again, it is difficult to project when these claims will be ready
for payment. At the time the budget was presented, and in fact
right now, there is some question as to which account would appro-
priately request the appropriations to fund these claims.

1 am not sure that this issue has been resolved. It was our view
that if we could get in place the claim system and proceed in proc-
essing the claims there would be time to come back for the neces-
sary funding.

Mr. EARLY. Have you developed an opinion as to whether funds
for payment of claims should come from defense monies since the
root cause of the radiation exposure was nuclear bomb tests per-
formed during the World War TI era?

Mr. BARR. I think that issue is still under discussion within the
Administration.
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GEOGRAPHIC INFORMATION SYSTEM ACQUISITION

Mr. EARLY. In the Civil Rights Division you request a transfer of
$604,000 to acquire a state-of-the-art geographic information system
to evaluate redistricting plans. That issue has a little interest up
here on the Hill. Give us the specifics on this request.

Mr. BARR. I would like to ask John Dunne, the Assistant Attor-
ney General for the Civil Rights Division, to respond.

Mr. DUNNE. This is in two phases. The first phase is to enable us
in the first year of new redistricting lines to handle them on a
state-of-the-art computer basis which will be utilized by the submit-
ting jurisdictions. T'he $604,000 is for the purpose of leasing the
necessary electric equipment as well as the software in order to
accomplish this mission.

In fiscal 1992, the funding will allow us to continue the purchase
of the GIS equipment so that we will be able to use it thereafter.
We anticipate in fiscal 1991 there will be somewhere in the neigh-
borhood of 11 to 12 redistricting submissions from municipalities.

It is essential for us to be able to evaluate not only the submis-
sions from the appropriate State and local agencies but also from
community groups who will be submitting alternative proposals to
us so we can make a determination whether the submissions aLe in
compliance with the Voting Rights Act.

Mr. EARLY. Should we be purchasing that equipment or should
we consider contracting for the service?

Mr. DUNNE. We have already contracted for the lease and the
purchase. We believe that this equipment will be necessary for our
on-going responsibility. This equipment is not only going to be used
in the rush of 1991 and 1992 submissions, but also it will continue
to allow us to carry out our mission under Section 2 and to initiate
our own challenges to redistricting, which are not covered under
Section 5. In addition, we expect to be able to utilize this equip-
ment in other sections of our division as well, namely to address
employment discrimination and education.

Mr. EARLY. Was it your decision to lease rather than purchase
the system in 1991 because of budget shortfalls, or is it the right
way to go economically?

Mr. DUNNE. We believed it was the right way to go. The contract
gave us the option to purchase, which is something the vendor is
favorably inclined toward.

By leasing it for the first term we retain the equipment while we
work out the bugs in the system, then we will have their input for
implementing the system in a correct operating order.

Mr. EARLY. What is the cost of the second phase of the system?
Mr. DUNNE. Approximately $1.8 million.
Mr. EARLY. That is an acquisition.
Mr. DUNNE. That is the acquisition in 1992.
Mr. EARLY. So that is the total cost for acquisition?
Mr. DUNNE. Acquisition costs for hardware and software require-

ments alone total $3,238,000. This does not include data conversion,
system support and maintenance.

Mr. EARLY. If $2.454 million were provided in fiscal year 1991 for
GIS acquisition, would you be able to obligate the full amount in
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fiscal year 1991, and would it alleviate any funding requirements
in fiscal year 1992?

Mr. DUNNE. We believe we could, but if I may, Mr. Chairman, it
is going to be a very difficult challenge for us to review all the sub-
missions in 1991.

We believe that it makes more sense for us to become acquainted
with the system before we make the commitment to purchase it.

Mr. EARLY. I will yield to the ranking member, Mr. Rogers of
Kentucky.

TASK FORCE SPACE REQUIREMENTS

Mr. ROGERS. Thank you, Mr. Chairman.
You have an increase for your activities in Dallas as part of the

Dallas Bank Fraud Task Force. It is my understanding that the
FBI has the lion's share of manpower at the regional office.

Do they cover any space costs involved?
Mr. BAR. No, not in the newly acquired Task Force space.
Mr. RO(;ERS. Is there any reason why'?
Mr. BARR. Apparently, Congressman, for two years the FBI did

support the task force by providing their own space for task force
use. I think out of comity we are bearing the cost of the additional
space requirements now.

ENVIRONMENTAL PROTECTION LITIGATION

Mr. ROGERS. The cost to handle the Valdez case continues to rise.
Next year you are going to be needing $2 million for litigation sup-
port.

Mr. BARR. I will ask Miles Flint of the Environment and Natural
Resources Division to give you an update.

Mr. FLINT. We are having some discussions with respect to the
Valdez case as you probably read in the newspapers. The criminal
trial is expected to commence next month. There is no civil case at
this juncture although one may be initiated prior to any settlement
process being completed.

I think that it is important to note that the major litigation that
we confront rising out of the Exxon Valdez situation is litigation
with Exxon shipping and Exxon Corporation. But there is potential
for on-going litigation involving claims against the United State,
and Aleyska, the pipeline company that was required to provid,i
clean-up activities and support equipment after the oil spill. An6
there is a potential for some significant expenditures by the United
States even if we were to settle litigation, to close down the existing
operations that we have as well as maintaining support for the
potential litigation that we face.

Mr. ROGERS. Thank you.

CAUSES FOR ENVIRONMENTAL REQUESTS

Mr. EARLY. Ms. Pelosi.
Ms. PELOSI. My question is also related to the environment. Your

budget requests 31 positions for environmental protection activi-
ties. Is this request directly related to recent legislation or are
some other factors involved?



1229

Mr. BARR. I believe it is across-the-board in enforcement of all
environmental protection aets.

Mr. FLINT. A substantial portion is not related to any new legis-
lative initiative. We expect substantial litigation concerning Feder-
al facilities, substantially defensive litigation which we anticipate
will increase and we will be spending time on that.

We will be spending additional time as a result of the passage of
the new Clean Air Act and we will be spending additional time on
initiatives that are being undertaken by the EPA to focus on hot
spots, areas where there are substantial environmental issues that
involve a variety of environmental statutes, such as clean air and
clean water, and where the focus will be to target major litigations,
so we can resolve and really concentrate on the significant environ-
mental problems.

Ms. PELOSl. I am very glad to hear that. You requested an addi-
tional attorney to help with the growing docket environmental
crimes appeals. How many do you have in this area?

Mr. FLINT. I believe it is 22.
Ms. PELOSi. Then it will be 23.
Mr. FLINT. My environmental crime section is a trial section, not

appellate.

CASE REFERRALS FROM THE EEOC

Ms. PELOSI. You are requesting six positions and $250,000 to ad-
dress the increasing number of referrals from the EEOC. Could you
please elaborate on what happens when EEOC refers a case to you?

Mr BARR. I would like to ask John Dunne of the Civil Rights Di.
vision to respond.

Mr. DUNNE. When we receive those referrals we start our own
investigations from the beginning and then we will initiate a suit
on behalf of the plaintiff.

The most fruitful by-product of the individual complaints is that
it brings to our attention more wide-spread cases or more practiced
cases and then we can bring the cases in the name of the United
States rather than EEOC and that individual.

The purpose of the request is to catch up with the backlog from
EEOC.

Ms. PEILosi. Do you anticipate that this number will grow?
Mr. DUNNE. The trend indicates that, yes, it will increase.
Ms. PELOSI. That is the understanding we had from EEOC, that

there would be more opportunity for referrals?
Mr. DUNNE. There will be.

AMERICANS WITH DISABILITES ACT RESPONSIBILITIES

Ms. PELOSI. Are you in charge of the Americans with Disabilities
Act as well?

Mr. DUNNE. I am.
Ms. PELOSi. I thought so. You request funds for two attorneys

and technical assistants for review of the ADA. How do they differ
from the attorney involved with litigation associated with the
ADA?

Mr. DUNNE. We have a two-fold responsibility. One on which we
are now focusing is in terms of technical assistance to acquaint the
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public generally, and those in particular who will have to be in
compliance with the ADA, with the hope that the success of that
program will reduce the number of, if you will, adversarial claims
which we are charged under ADA with representing when a person
claims that a provider of transportation, or a Federal Government
entity, is not in compliance.

That is why we are placing this emphasis on carrying out our
technical assistance program. We believe it is good preventive med-
icine because it is our judgment that the ADA will succeed and it
will succeed because we will educate the public as to what its
meaning is and how important it is to society generally.

We believe that money is well invested at the initial stage.
Ms. PEwSi. That is two attorneys for outreach and technical as-

sistance?
Mr. DUNNE. That is right.
Ms. PELOSI. The others who will be involved in litigation will be

different?
Mr. DUNNE. Yes.
Ms. PELOS1. How does that differ from the 14 non-attorney posi-

tions?
Mr. DUNNE. They will be in the field, working with disability ad-

vocate groups and lawyers and people in places of public accommo-
dation who will be in place in a year. They vill be doing the hands-
on training and assisting those with training on how to meet obli-
gations under ADA.

Ms. PELosI. So you have 14 attorneys doing that and two attor-
neys driving the four non-attorneys and others in litigation?

Mr. DUNNE. That is right.
Ms. PELOSL. From what I have been hearing, I am concerned

about duplication of effort but not with your department. Is there a
clearing house to be sure that everybody gets the message?

Mr. DUNNE. We are the clearing house. Since we have been the
lead agency, we have been conferring with other agencies-trans-
portation and employment agencies--who will be involved with en-
forcing the ADA. We think we have a sufficiently non-duplicative
working arrangement.

We cut duplication to a minimum.

OVERLAP OF RESPONSIBILITIES

Ms. PELOSL That would not relate to your special counsel for
non-discrimination.

Mr. DUNNE. We have a special counsel for immigration discrimi-
nation.

Ms. PELOS!. It is not a special counsel for discrimination.
Mr. DUNNE. No because virtually our entire division deals with

problems of discrimination.
Ms. PELOS!. That is why I thought there might be an overlap.
Mr. DUNNE. No, they are totally separate.
Ms. PELSi. One of the reasons I asked about overlap was that

when the EEOC was here we had the impression that the regula-
tions would be coming out the next day, and they did.

They told us that they were the lead agency in technical assist-
ance.
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Mr. DUNNE. Well, let's put it this way, ordinarily when it comes
to matters of discrimination the Justice Department provides the
lead.

However, let me say this, I have been working very closely with
Evan Kemp. lHe and I will be discussing how we will work together
next year. The initial complaints come to them but when they send
matters to us, we have no choice but to follow through and we
see it as a partnership.

Ms. PELOSI. I was referring to technical assistance. Have they
staked out technical assistance to employers?

Mr. DUNNE. It is interesting. No, we have not, for this reason.
The reason why we have to function together is that there are
places of employment which must comply with accessibility stand-
ards for those who work there. The bulk of these places of employ-
ment are also places of public accommodation where accessibility
for non-employee members of the public have to be complied with.
Therefore, there is obviously an overlap.

We will be working together, but our relationship is such that
there will not be a duplication. While the responsibility is overlap-
ping, there would not be a duplication of resources.

Ms. PELOSI. If there is a problem, they refer it to you?
Mr. DUNNE. I would fully expect so, because of our working rela-

tionship.
Ms. PELOSI. Thank you very much.

VOTING RJGHTS ACT RESPONSIBILITIES

Mr. Chairman, forgive me if I am duplicating anything that went
before me.

You are requesting three attorney positions and $165,000. That is
pretty good, three attorneys for $165,000 to handle litigation result-
ing from the submission of restricting plans because of the 1990
census. Was there a similar cost in 1980? Was it comparable?

Mr. BARR. That figure reflects half year costs.
Ms. PELOSI. That answers my next question. What are you basing

these costs on?
Mr. BARR. In terms of-is there a fiscal year 1991 expense?
Mr. DUNNE. Not for that-under the Voting Rights Act we have

dual responsibility. Pre-clearance under Section 5 and also enforce-
ment of Section 2 which is vigilant with regard to all voting ar-
rangements, to make sure that the opportunity of minorities is not
in any way diluted. Under the Section 5 coverage there are 17
states which must submit their voting changes for pre-clearance.

I think you probably know in your own state there are three af-
fected counties in the southern portion of it. While we are going to
be, if you will, principally involved with Section 5 pre-clearance
submissions in 1991 and 1992 as a result of the Census, we must
also remain vigilant under our Section 2 responsibility, if you will,
to keep the rest of the country honest with regard to their propos-
als.

Although they don't require pre-clearance, we will need addition-
al personnel to make sure that those tens of thousands of changes
which don't require pre-clearance are in conformity. Most of those
cases are very people-intensive, and resource-intensive.
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That is why we felt during this early two or three-year period we
had to maintain the strength of our Section 2 enforcement tradi-
tion.

Ms. PELOSI. I understand. Thank you very much.
Thank you, Mr. Chairman.

RESOURCES FOR OFFICE AUTOMATION

Mr. EARLY. Mr. Barr, what is the total amount requested for
Project EAGLE in fiscal year 1992 and how does that compare to the
total available in 1991?

Mr. BARR. The total amount requested for 1992 is $35 million. I
think in 1991 it was $17 million, $16.9 million.

Mr. EARLY. How much of the 1992 Project EAGLE fund is associat-
ed with finishing the procurement to offices currently without an
office automation system? How much is requested to replace out-
dated systems such as the Antitrust Division's current system?

Mr. BARR. Of the $35 million, I think $14.2 million is for the an-
nualization of the costs for the systems that have already been in-
stalled, that is, paying under the lease/ownership arrangements for
1991 installations. Fourteen million in 1992 would be paying for
1991 installations. Of the amount we are seeking in 1992, $4 mil-
lion will go to installation of new systems.

Mr. EARLY. For the record, please identify the systems to be re-
placed by Eagle, the age of the systems being replaced and the
reason why the current system is not usable.

[The information follows:]
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4 la

LEGAL ACTIVITIES OFFICE AUTOMATION

Over the years, Department of Justice components independently
approached office automation support. At one point in the early
1980's, there were more than 40 different word processing systems
in use throughout the Department, resulting in a virtual electronic
Tower of Babel. Documents that needed review and editing in a
different division generally required retyping. Other automated
tools, such as litigation support and legal research, were
developed on separate, incompatible systems.

There are now seven Department of Justice components using EAGLE
office automation systems. The systems replaced by EAGLE are
described below.

TAX DIVISION - EAGLE replaced the Tax Division's word processing
system that was provided by an IBM 5520, shared-logic word
processor. A shared-logic system is one in which word processing
capabilities are provided from a centralized processor, thus
limiting its range to the terminals wired to the processor. The
IBM 5520 system was state-of-the-art technology when the Tax
Division first acquired it in 1979. By 1988, even IBM stopped
providing maintenance support for the equipment and parts were
extremely difficult to obtain. More importantly, the IBM 5520
lacked the capability to provide the technological requirements
developed in Tax Division's long range office automation plans.

These technical requirements which are provided by the EAGLE office
automation network include: word processing; electronic mail;
calendar management; communications and file transfer; database
management; and document storage and retrieval. In adJition to
these specific requirements, the EAGLE system is compatible with
the major office automation systems installed throughout the
Department of Justice. As a result, legal briefs and other
documents can be readily exchanged with virtually all other
litigating components in the Department.

CRIMINAL DIVISION - Between 1973 and 1989, the Criminal Division
leased and purchased approximately 100 IBM Displaywriter word
processors. These machines were the only investment made by the
Division in office automation. There was no electronic mail, file
transfer, calendaring, laser printing or other functions now
associated with modern office automation systems.

In 1985, the Criminal Division acquired a used IBM System/38
minicomputer for case tracking and management, plus other automate(d
tracking systems.

The only litigation support tools available to Division staft
workers were a single LEXIS legal information system terminal in
the Division library and one JURIS legal information systiw
terminal in each litigating component of the Division. Often,

42-569 O-91---40
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these terminals were out of service for extended periods of time.

In mid-1989, the Criminal Division installed the first EAGLE
systems and an IBM AS/400 mid-range computer. Regardless of the
advent of EAGLE, the Division would have had to replace its office
automation equipment in 1989/1990 as the equipment was simply worn
out from daily use.

UNITED STATES ATTORNEYS - Beginning in 1988, the Executive Office
for United States Attorneys began replacing word processing systems
in the United States Attorneys' offices with personal computers.
The word processing equipment to be replaced included equipment
manufactured by Lanier, Xerox, CPT, NBI, Lexitron, IBM, Wang, and
Syntrex. The equipment included stand-alone and network word
processing systems. At that time, these systems were all more than
5 years old and were not compatible. Because of the various types
of operating systems, software and types/sizes of media, it was
difficult to share information, even within the same office. In
addition, due to the age and technology level of the equipment,
many of the manufacturers ceased to provide maintenance and/or
repair parts.

As a result, the U.S. Attorneys began a concerted effort in 1988
to replace these machines with personal computers. At the present
time, all but a few U.S. Attorneys' offices have been converted to
PC-based word processing. With the signing of the EAGLE contract
and the subsequent installation of the EAGLE equipment in the
districts, the U. S. Attorneys have been upgrading these PCs and
incorporating them into the EAGLE networks.

OFFICE OF THE SOLICITOR GENERAL - The Solicitor General's Office
first installed the NBI System in 1980 and continued to upgrade
that system -- the last upgrade taking place in 1988. NBI notified
the Department on November 1, 1989, that they were no longer
releasing upgrade enhancements to their Office Works software
package, which was the "backbone" of the office's network. At that
time, the Off'ce of the Solicitor General determined that it would
be in the best interest of the Government and the Solicitor
General's office to install the Department's EAGLE system. This
would allow greater compatibility with other litigating divisions
within the Department. The NBI system was replaced with the EAGLE
system on September 4, 1990.

At the present time, the Case Management Section is using a Digital
PDP-11/24 computer for case tracking. This system was installed
in 1982. The Office of the Solicitor General plans to replace the
Digital case-tracking system with Data General hardware and Oracle
software in the EAGLE environment. This new system will allow more
flexibility in accessing data from each workstation, which is now
impossible. This new system in the EAGLE environment is expected
to allow for an easier transition into the proposed Department of
Justice Case Tracking System.

OFFICE OF PROFESSIONAL RESPONSIBILITY - The EAGLE system in OPR
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will replace a Syntrex word processing system which OPR obtained
in October of 1984. In addition, the EAGLE system will replace a
Syntrex mini-computer system used for case tracking. The decision
was made to use the EAGLE system because the Syntrex system was
outdated and was no longer supported by Syntrex with respect to
word processing software enhancements, and Syntrex no longer
supported either the mini-computer's hardware or software.
Moreover, the EAGLE system is much more modern, is fully supported,
provides us with much better electronic communication with all of
the Department's components, including the U.S. Attorneys' Offices,
has an integrated text storage and retrieval and case tracking
system (instead of separate systems), and gives us a system which
will be standardized throughout the Department.

OFFICE OF POLICY DEVELOPMENT - The Office of Policy Development is
replacing AMICUS office automation equipment that was installed in
1987-1988. The Office of Policy Development required the
capability to work locally on personal computers to allow the use
of floppy disks and the AMICUS system uses dumb terminals. In
addition, there is a need to access external data sources that were
not previously available.

JUSTICE MANAGEMENT DIVISION - The Justice Management Division is
replacing obsolete personal computers that were acquired by
Division staffs since 1985 with EAGLE workstations and upgrading
EAGLE-compatible PC', to integrate all equipment into an EAGLE
system. Previously, there was not a centralized office automation
system to serve Justice Management Division employees, who are
located in five buildings in the metropolitan Washington, D.C.
area. In 1989, it was determined that effective communications and
document transfer was essential to streamline JMD services and
improve efficiency.
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OTHER EAGLE FUND REQUESTS

Mr. EARLY. Are there any of the EAGLE funds requested for any
Justice activity other than Main Justice and the U.S. Attorneys?

Mr. BARR. I don't believe so.
Mr. EARLY. Also for the record, what are your plans for office au-

tomation for other DOJ activities.
Mr. Rogers?
Mr. RoGERSi. No further questions.
Mr. EARLY. Ms. Pelosi?
Ms. PELOSI. No further questions.
Mr. EARLY. Thank you, Mr. Barr.
[The following questions were submitted for the record:]
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QUESTIONS SUBMITTED BY CONGRESSMAN SMITH

General Legal Activities

Environment Division

QUESTION: You request an increase of $3,858,000 to allow for
the handling of an unprecedented growth in the number of
environmental protection ca -s.

A. Is the Department prosecuting these cases or defending
other Federal agencies?

ANSWER: The Department is both prosecuting and defending.
The bulk of the Environmental Protection program's 1992
increase ($2,744,000 or 71%) is sought for the Environmental
Enforcement and Environmental Crimes sections. As their
names suggest, their work is affirmative and prosecutorial.
The balance of the requested increase is for the
Environmental Defense Section, which is charged with
defending new government regulations and laws challenged by
industry and others, as well as protecting the Federal fisc
against unjustified claims or penalties when the Government
is sued.

B. Do you have specific cases in mind when you request these
funds, or are you suggesting a general expansion of your
role?

ANSWER: For the most part, we do not have specific cases in
mind. Instead, our request for increased funding is in
response to our workload which has greatly increased on a
variety of fronts as a result of heightened environmental
awareness, new legislation, emerging case law and an
increasingly sophisticated environmental bar. Our request
for 1992 is largely premised upon review of our current
docket coupled with client agency projections of future
referrals.

C. How much do you estimate you will spend on environmental
cases in FY 1991?

ANSWER: For 1991, the Environmental Protection program (as
distinct from other Division programs) anticipates funding
of $24,313,000.

QUESTION: How do you propose to "better protect the rights
of Native Americans" with the $1,230,000 increase you request
for 1992, and how much did you spend for this purpose in
1991?

ANSWER: In 1990, the Division's Indian Resources section
spent $1,360,000; in 1991, our budget calls for $1,430,000
for the section. In 1992, an additional $560,000 (of the
$1,230,000 program increase requested for the General
Litigation program) is sought for affirmative litigation on
behalf of Indians. Fully $500,000 of this $560,000 request
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is earmarked for Automated Litigation Support (ALS) services
in complex water rights adjudications. This will be the
first effort to provide the sophisticated tools of AbS to the
litigators in the Indian Resources Section, and the need for
ALS is readily apparent given that a number of complex water
rights trials have been scheduled in several Western states.
Further, the section anticipates participating on a number
of Department of Interior "negotiating teams," the purpose
of which is to review possible settlements of pending water
adjudications on Indian lands.

Americans with Disabilities Act

QUESTION: Please describe the Department's responsibilities
under the Americans with Disabilities Act, and why you
require the $2,262,000 requested in the FY 1991 supplemental,
and the $2,345,000 requested for FY 1992?

ANSWER: Department responsibilities under the Americans with
Disabilities Act (ADA) include the issuance of regulations
as well as the development and delivery of technical
assistance to entities covered by the Act.

Regulations

Within one year of the date of enactment of the ADA, the
Attorney General is required to issue regulations
implementing Titles II and III of the ADA.

The Title II regulation will establish compliance standards
for State and local government operations that are consistent
with the ADA and with current requirements under Section 504
of the Rehabilitation Act of 1973, as amended. The
regulation will also establish compliance procedures and
develop an enforcement scheme apportioning responsibilities
among Federal agencies, including the Department of Justice
(DOJ).

The Title III regulation will establish compliance standards
for public accommodations having a significant effect on
almost all businesses in the country. The process of
developing this regulation will be a complex matter likely
to generate a high level of public controversy. Because of
the far reaching impact of Title III and the intense interest
of trade associations and advocacy groups in these
regulations, we held public hearings after publication of the
proposed regulations in Dallas, San Francisco, Chicago and
Washington, D.C.

Technical Assistance

The ADA requires the Attorney General to develop an overall
plan for the provision of technical assistance by Federal
agencies to entities covered by the Act.

The ADA places responsibility for implementing the plan with
five Federal agencies, including the Department of Justice.
The program has direct responsibility for technical
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assistance relating to public employment, State and local
government operations, and public accommodations and
commercial facilities. Other agencies with implementation
responsibilities include the EEOC (private employment), the
Department of Transportation (public and private transit),
the ATBCB (transportation, public accommodations, and
commercial facilities), and the Federal Communications
Commission (telecommunications).

In developing the plan, the Attorney General is required to
consult with these four agencies and the National Council on
Disability. The bill also authorizes the Attorney General
to seek the assistance of the President's Committee on
Employment of People with Disabilities, the Small Business
Administration, and the Department of Commerce.

I. 1991 Supplemental

The 1991 supplemental budget request of $2,262,000 will
support new responsibilities associated with the Americans
with Disabilities Act of 1990. Of this amount, $222,000 will
provide resources necessary for four attorney positions and
two workyears. The balance of $2,040,000 will be used to
meet regulatory and technical assistance responsibilities.

In 1991, the program will initiate limited technical
assistance activities through contracts and grants to begin
multi-year projects that will:

--disseminate accurate information about the
requirements imposed on covered entities by the
legislation;

-- provide training and information that will enable
covered entities to make their programs, services,
activities, and facilities accessible to and usable by
disabled persons; and,

--develop solutions to specific problems that inhibit
the access of disabled persons to programs, services,
activities, and facilities.

As currently planned, the program will provide such
assistance directly or through contracts to national
organizations and organizations of disabled persons at the
regional and state levels. These organizations will train
and disseminate the information to covered entities.

II. 1992 Enhancement

Resources requested for 1992 will enable the program to
address ADA responsibilities as follows:

-- Litigation, 20 positions and $1,089,000. Includes 16
attorneys and 4 paralegals to develop and initiate
litigation strategy to enforce the provisions of the
ADA.
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-- Coordination and Complaint Investigation, 7 positions
and $416,000 to coordinate the enforcement activities
of state and local government agencies; investigate
complaints against State and local government agencies.

--Compliance Reviews, 2 positions and $125,000 to
investigate alleged violations of Title III of the ADA
and undertake periodic reviews.

--State and Local Building Code Certification, 5
positions and $431,000 to certify codes and conduct
public hearings.

-- Technical Assistance, 2 positions and $284,000 willbe used to manage and coordinate the government-wide

technical assistance effort. Resources will also be
used for dissemination of information through
publications and public information conferences. ADA
base level resources, from the 1991 Supplemental
request, will also be used to support technical
assistance responsibilities in 1992.

Environment Division's Accomplishments

QUESTION: Your budget identifies significant workload
increase in the Environment Division over the past several
years, but it is all in the context of numbers of cases
received and briefs filed. Can you document some instances
where the Department has made a difference and can you
demonstrate a clear return on the investment of additional
resources for environmental litigation?

ANSWER: In 1990, the Environmental Crimes section collected
nearly $10 in fines, restitution and forfeitures for every
dollar spent. Even more dramatically, the Environmental
Enforcement section recovered or avoided costs to taxpayers
of $34 for every dollar spent. The latter figure includes
civil penalties and the value of injunctive relief granted
in Superfund cases by the courts (the costs of corrective
action by private parties to clean or restore hazardous waste
sites, or to install pollution control devices). In 1990,
the estimated value of this cleanup work, borne by the
polluters and not by the taxpayers, totalled an unprecedented
$1,155,670,705. (By way of contrast, clean-ups and cost
recoveries in 1989 totalled $783,612,813 -- the preceding
record for such injunctive relief.) Among the more
significant case accomplishments this past year were:

Environmental Crimes:

--A record number (134) of indictments were returned, 78
% of which were against corporations and their top
officers.

-- The first jury conviction under the Clean Water Act for
knowing endangerment of others from intentional
violations.
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--The longest jail term ever imposed -- 12 years-- for
offenses related to illegal waste disposal.

--The largest criminal wetlands disposition ($2 million
in fines and restitution).

-- The first indictments for illegal shipment of waste to
another country.

-- The largest single criminal fine under the Resource
Conservation and Recovery Act (RCRA) -- $1.25 million in
U.S. v. Unichem.

civil Environmental Enforcement:

-- The largest civil penalty recovery figure for any
fiscal year in history -- $32,134,021.

--The highest number of Superfund cases ever filed in a
given year -- 151.

-- The first ever major recoveries for damages to natural
resources harmed by pollution activities -- $23 million
under the Clean Water Act and Section 107 of CERCLA (aka
"Superfund").

-- The single largest environmental civil penalty ever
assessed -- $15 million in the Texas Eastern pipeline
case. (Previous high was $5 million assessed against
Chevron in 1985.)

Special Counsel for Discrimination

QUESTION: Is the $915,000 requested by the Special Counsel
for Immigration Related Unfair Employment Practices for
public education associated with immigration reform?

ANSWER: A total of $905,000 will be used to conduct.
additional public education initiatives associated with
immigration reform in response to the findings and
recommendations of the General Accounting Office and the
Interagency Task Force. Of the total increase, $6,000 will
be used to cover increases in court transcription costs and
another $4,000 will be used to update and consolidate the
financial management information system.

QUESTION: Is this increase in addition to the $1 million
provided for such education in FY 19917

ANSWER: This requested increase for public education of the
antidiscrimination provision is in addition to funds provided
by the conferees in 1990.

QUESTION: What have you accomplished with thesa education
funds and why is more required?

ANSWER: In 1990, the Office of Special Counsel's (OSC)
commitment to antidiscrimination public education and
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outreach outpaced the Congressional appropriation for that
purpose. Congress appropriated $1 millon for conducting
outreach. OSC responded with a three-pronged outreach
program: an OSC administered outreach grants program,
outreach activities financed by State Legalization Assistance
Grants (SLIAG) as authorized pursuant to the Immigration
Nursing Relief Act of 1989, and its own self-developed
outreach activities.

OSC spent more than $1.1 million on a public education grants
program alone. The purpose of the grants program was to
develop new and novel methods of educating potential
discrimination victims and employers about their rights and
responsibilities under IRCA's antidiscrimination provision.
During the course of the fiscal year, OSC determined there
were no legal impediments to a grants program, developed
criteria for awarding grants, arranged for the fiscal
oversight of awarded grant funds, announced the program, and
received 120 proposals. The competitive process resulted in
15 grants being awarded to grantees in 8 states. The grants
range in size from $46,000 to $100,000. Though matching
funds or services were not one of the award criteria,
voluntary matches augmented Fede:-al grant funds by over 15%.
The impact of the grant program is just now beginning to be
felt. There are two major reasons for this. First, because
of the necessary preparatory activities described, grants
were awarded late in the fiscal year. Second, as a result
of amendments to IRCA's antidiscrimination provision made by
the Immigration Act of 1990 much of the educational material
being developed had to be modified to reflect theso
amendments.

The Immigration Nursing Relief Act of 1989, passed in
December 1989, authorizes (Lut does not mandate) States to
use SLIAG funds to conduct educational activities after
consultation with OSC. To implement this prong of its
outreach program, OSC worked with the Department of Health
and Human Services (HHS) to develop the most meaningful and
least inrusive consultation process possible. In 1990,
under this program, OSC approved and HHS allowed expenditures
by 15 states. This level of participation has already been
surpassed this year. In an effort to utilize the ideas of
qrant applicants it couldn't fund, OSC has encouraged SLIAG
states to contact these applicants. In this way, these two
prongs of OSC's outreach program reinforce each other.

Finally, OSC conducted its own self-initiated outreach
activities, many of which were carried on in conjunction with
the IRCA Antidiscrimination Outreach Task Force created by
the Attorney General in March of 1989. Through this Task
Force, composed of OSC, the Immigration and Naturalization
Service (INS), the Department of Labor (DOL), the Equal
Employment Opportunity Commission (EEOC), and the Small
Business Administration (SBA), OSC-deveioped educational
material was distributed to employers. Calito-nia, in a
quarterly newsletter sent to all employers who report paying
state taxes, has published educational material as a result
of Task Force efforts.
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OSC in 1990, as part of an experimental "media blitz" in El
Paso, Texas, arranged to have material distributed to a
targeted high school district. Through the cooperation of
the school district, IRCA's antidiscrimination plan was
included in social studies lesson plans. OSC took out
newspaper ads and aired public servi.:s announcements.
Finally, an OSC attorney appeared on lo::e.k television news
and talk shows.

OSC supplied English and Spanish close captioned public
service announcements on IRCA's antidiscrimination provision
via satellite transmission to approximately 650 television
stations nationwide. Followup sampling reports showed they
were aired in at least 5 of the top 15 media markets. The
announcements were aired in markets that include
Philadelphia, Cleveland, San Francisco, Boston, Houston,
Atlanta, Miami, Denver, Phoenix, Sacramento, San Diego,
Albuquerque, Tulsa, Chattanooga, Las Vegas, Salinas,
Savannah, and Yuma, among others.

As part of its continuing effort to provide educational
literature that is both readable and informative, OSC
produced an illustrated brochure, in comic book format,
entitled "But _ Can Work." It was produced in both English
and Spanish versions. A printing of nearly 1.7 million
Spanish brochures and 900,000 of the English version was
distributed to more than 5,000 selected organizations
nationwide, ranging in scope from local Federal government
offices and State agencies, to small businesses, qualified
designated entities, educational course providers, and
community-.based organizations. Distribution of the comic
Look was accompanied by a letter making available other
outreach services, such as public presentations by our staff
attorneys, and additional literature. Earlier in the fiscal
year, a test distribution of 100,000 English and 160,000
Spanish brochures was made to the five high alien population
states.

OSC continued to urge State and local fair employment
practice agencies to enter into memoranda of understanding
with it. These agreements allow agencies to receive IRCA
discrimination charges as OSC's agents for purposes of
tolling IRCA's 180 day statute of limitations. In 1990, OSC
attorneys provided training to 13 agencies who had entered
in such agreements.

Finally, OSC lawyers and other professionals have traveled
around the country making over 250 formal presentations
concerning the anti-discrimination provision of IRCA to
employer groups, business organizations, immigration lawyers
and service providers, immigrant advocacy groups, community
based organizations, church associations, labor unions and
others. They were available for radio and television talk
shows and have been interviewed by the print and electronic
media.

While not detailing all OSC outreach activities last year,
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this does provide an overview. Unfortunately, more education
is needed because the General Accounting Office (GAO) found
that IRCA's employer sanctions provision is causing a
widespread pattern of discrimination and suggested that the
remedy was more education. The Task Force mandated by IRCA
made the same recommendation (see answer below).

QUESTION: Why in it necessary to expand education of
immigration reform a full five years after passage of IRCA?

ANSWER: Congress expressed its concern that the employer
sanctions provisions of the Immigration Reform and Control
Act (IRCA) might result in employment discrimination by
including an antidiscrimination provision and by requiring
the General Accounting Office (GAO) to issue three annual
reports assessing the discriminatory impact of employer
sanctions. In its report released March 29, 1990, GAO found
that employer sanctions resulted in a widespread pattern of
national origin discrimination. It stated "OSC, INS, and
other agencies are . . . engaged in efforts to educate
employers on the anti-discrimination provision of IRCA. We
believe these efforts need to be intensified if IRCA is to
work properly."

GAO's findings also triggered the creation of a statutory
task force to make recommendations to the Congress on how to
remedy or deter such discrimination. The statutory members
of this task force were the Attorney General and the chairs
of the Equal Employment Opportunity Commission and the
Commission on Civil Rights. This Task Force on IRCA Related
Discrimination issued its report in September 1990,
concluding that "greater efforts need to be made to educate
employers and employees about the specific provisions of this
law."

In November 1990, Congress included in the Immigration Act
of 1990 an authorization for $10,000,000 for the Office of
Special Counsel to conduct an education campaign aimed at
increasing the knowledge of employers, employees, and the
general public about their rights and responsibilities under
IRCA's antidiscrimination provision. Despite this express
statutory responsibility, no funds were appropriated.

Thus, based on its own assessment, as well as the conclusions
of the Congress, GAO, and the Task Force that additional
education is needed, the Office of Special Counsel seeks the
1992 program increase.

















































































EXHBIT
A

Offirr afth At Aury Grneral

August 27, 1990

Honorable Richard G. Darman
Director
Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Darman:

Below are some details of the Department of Justice's plans
to implement the sequester mandated under the Balanced Budget and
Emergency Deficit Control Act of 1985, as amended. The sequester
for the Department of Justice is $3,168,455,000 from total
available resources. This includes $577,873,000 from the Federal
Bureau of Investigation (FBI), $401,031,000 from the Immigration
and Naturalization Service (IINS) and $186,475,000 from the Drug
Enforcement Administration (DEA).

A sequester of nearly one-third of available resources has
severe effects,. including furloughs ranging from 22 to 110 days.
Besides a furlough of 22 days, the FBI is proposing a reduction
in force (RIP) of 6,160 staff to save $308 million because the
FBI believes it is fairer to employees to terminate them so they
can find other full-time jobs, rather than paying only two-thirds
of their salaries for a full year,

Of course, all discretionary spending has been curtailed,
and the Attorney General has already issued a hiring freeze and
cancelled administrative travel.

Highlights of the effects include:

The sequester of 32.4 percent would greatly reduce the U.S.
Parole Commission's ability to protect the public from criminal
behavior by Federal offenders. The sequester would result in
furloughs of up to 111 days for each employee.

The Tax Division would have to furlough all staff for 77
days. While the revenue effect on the Federal Treasury is
difficult to quantify, the amounts at issue in the Tax Division's
current and anticipated littgation suggest that the revenue loss
could be in the billions of dollars. The reduction in the Tax
Division's Criminal Tax Prosecution Activity would severely
impair the Division's ability to participate in special
enforcement programs targeting narcotics trafficking, financial
institutions fraud, motor fuel excise tax cases and public
corruption.
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The Criminal Division would be unable to carry out its
mandate in resolving the savings and loan crisis. The Division
has committed over 50 percent of its Fraud Section resources to
the investigation and prosecution of financial institution fraud.
A sequester of 32.4 percent will result in the virtual shut dowt
of the Dallas Bank Fraud Task Force as staff will be unavailable
to investigate and prosecute even the high priority cases. -
Further, there will be no "rapid response teams" (as the Attorney
General promised recently) to respond to potential criminal
activity in financial institutions, thus preventing further
deterioration in the assets of an institution or preserving
documents for use in later prosecutions.

The Criminal Division's Office of International Affairs,
because of a one-third reduction in its workforce, would have to
stop processing requests from U.S. attorneys and foreign
governments for legal assistance and prisoner extraditions.

A sequester of 32.4 percent will result in devastating
consequences for the bulk of the Department's civil litigation
programs. The Civil Division expects to implement across-the-
board furloughs of 86 days, eliminate most of its automated
litigation support program, and shut down litigation in hundreds
of cases. In particular, the Division will be unable to pursue
litigation in many of the savings and loan cases, and other
important litigation will be deferred or dropped. The cost to
the Treasury of the loss of this caseload will result in
expenditures or lost revenues that could go as high as $108
billion.

The Environment and Natural Resources Division projects a
probable furlough of 50 days. The Division will cut all
discretionary spending, drop litigation in support of private
party actions, scale back its support of the Exxon-Valdez case,
and discontinue some 200 affirmative wetlands cases. As a result
of'the sequester, the consequences for the Nation's environment
will be severe.

Under the Americans with Disabilities Act of 1990 (ADA)Y, the
Civil Rights Division has new major responsibilities in the areas
of regulation and policy development, technical assistance,
administrative enforcement, complaint investigations, compliance
reviews, and litigation. The sequester would effectively
-eliminate the accomplishment of any of the ADA objectives within
the time frames established by Congress and the President.
Furthermore, the Division would be unable to meet the public
outreach requirements of the Act.

Under the proposed sequestration level, the Civil Rights
Division would prosecute existing cases only. -The Division would
not conduct any new investigations or bring new cases to trial

2
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and, as a result, the civil rights of Americans in the areas of
employment, education, and housing would not be secure.

The U.S. Attorneys expect that the sequester will result in
a furlough of approximately 105 days. In the area of criminal
litigation and prosecutions, the -President's Violent Crime
initiative would be severely curtailed, and the asset forfeiture
program would be severely hampered. Civil litigation would be
deferred where possible, and many cases would be settled at
potentially less than favorable outcomes for the- Government.

For the U.S. Marshals Service (USMS), certain court
proceedings will require continuances due to the inability to
guarantee safety, resulting in the release of defendants in cases
that violate Speedy Trial Act requirements. The number of new
witnesses accepted into the Witness Protection Program will be
reduced. Most prisoner productions will be delayed, disrupting
court schedules and exacerbating overcrowding of Federal
detention space.

In the Support of U.S. Prisoners appropriation, the USMS
would be forced to remove prisoners from State and local jails in
May 1991, requiring outright release of prisoners or transfer to
already overcrowded Federal Prison System (FPS) facilities. The
elimination of: funding for the Cooperative Agreement Program
would reduce the guaranteed detention space available to USMS in
State and local jails by approximately 375 beds.

A sequester of the Assets Forfeiture Fund would seriously
curtail funds available for investigative expenses, i.e., awards
for evidence, purchase of evidence, and equipping of conveyances;
and program mnanagement including special contract services, ADP
equipment, and training. Maintenance and upkeep of seized assets
will also have to be kept to a minimum, thus possibly reducing
their potential future value. To avoid additional costs of
managing real property, agents may have to defer action on real
property and other assets with high management expenses on new
cases. In addition, the Department may have to reduce the number
of equitable sharing cases it chooses to take in order to absorb
reductions in the equitable sharing program. An indirect effect
is the reduction in revenues that will ultimately result from
cutbacks in other Federal programs. Forfeiture revenues could
drop from the $500,000,000 currently estimated to $400,000,000 or

-lower in 1991 and remain depressed in 1992.

The required staffing reductions and severe restrictions
placed on operational travel and the infrastructure in general,
would destroy the basic foundation of the Organized crime Drug
Enforcement Task Force (OCDETF) program. The OCDETF program's
unprecedented success in fostering cooperation- among law
enforcement agencies from all jurisdictions would be at risk.
Coordination of multiple investigations, use of financial

3
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investigations to reach otherwise invulnerable targets, and the
effective use of attorneys at the early stages of investigations
would be in jeopardy.

For the FBI, the 1991 sequester would significantly reduce-
the Bureau's ability to thwart terrorist activity that may result
from the current Iraqi crisis. The President's financial
institution fraud initiative would be severely hampered,
curtailing current investigations and prohibiting the initiation
of new investigations. In addition, the FBI's current efforts to
address the Organized Crime National Strategy would be lessened,
causing a potential for the full reemergence of criminal
organizations. The sequester would also preclude the FBI from
initiating investigations which target Asian Organized Crime
groups, leaving this country vulnerable to this increasing
threat. Another important responsibility which would be
diminished is the FBI's involvement in the war on drugs.

For DEA, the 1991 sequester will result in the loss of one-
taird of DEA's agent workforce at a time when drug law
enforcement remains a top priority of this nation. There would
be a drastic reduction to the Andean initiative. The safety of
DEA investigators and chemists would be put in jeopardy as worn
out or obsolete equipment will not be replaced in 1991.

For the INS, the 1991 sequester would cause delays of up to
four hours at land ports-of-entry because INS will have to
furlough staff for 48 days. The Border Patrol would be forced to
drastically curtail its border and checkpoint operations. Only
stationary border watches will be possible as fuel and
maintenance funds would be reduced. Similar reductions would
result in the air operations program, signaling to illegal border
crossers and drug smugglers that INS's ability to detect this
activity is severely constrained. INS would be forced to reduce
the number of detainees by 40 percent. Extensive backlogs in
processing of deportation cases would result, causing additional
burden on detention space.

In the Inspections User Fee account, the reductions in
temporary inspections staff and furloughs of approximately
49 days per person will double the average wait to two hours for
inspections at international airports. Resources will not be
available to expeditiously process excludable aliens. In that
-case, inadmissable aliens will have to be paroled into the
community.

The Legalization program will be phasing down in 1991.
However, under sequestration the program will close down much
earlier than planned, without completion of the Phase II
caseload. It is possible that INS could be found in contempt of
court if cases are not reviewed in a timely fashion. In

4
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additio n, crderly processing of a icatins for permanent
residents under Phase II of the program would be impossible.

In the Immigrations Zxaminations Fee account programs, INS
will furlough staff for 13 days and postpone filling new
cOsi:icns (approved in 1990 becau'se of increased workload). This
action will cause case processing delays, creating extensive
backlogs in adjudications cases. Other plans for expansion in
newly-implemented programs such as the Family Fairness Program
and the Employment Authorization Program will have to be delayed
even though fees are being collected for provision of these as
well as other adjudication services.

The Federal Prison System will furlough staff for 85 days.
considering the current overorowdina in Federal prisons, a 1991
sequester to FPS would compromise security at Federal
institutions and jeopardize the lives of inmates, staff, as well
as the safety of the community. The probability of prison
,sZurances and incidenzs of violence would increase as wculd
escapes and damage to proper-y. Approximately 4,000 inmates in
contact facilities would have to be returned to already
overcrowded FPS facilities. Overcrowding would rise from the
current 170 percent to 186 percent. Finally, FPS would be unable
to activate any new facilities, totaling 3,000 beds; hence,
millions of dollars in catital investment would sit idle.

The sequester of 32.4 percent for the office of Justice
rograms (OJP) would have a profound impact on OJP's State and

local grant programs. The reduction for the Anti-Drug Abuse
program would reduce the number of arrests and prosecutions cf
drug offenders in every state in the nation. For the National
Institute of Justice (NIJ), the sequester would restrict NIJ's
ability to conduct evaluations of drug grant programs ana in :ne
Bureau of Justice Statistics the sequester would create
irreplaceable data gaps in series which have been continuous for
nearly two decades. It is also projected that the sequester
would result in the necessity to furlough OJP employees for
6S days, which equates to approxi-mately 2.5 days per pay period
for each employee.

As instructed in your memorandum of August 7, enclosed are
the program, project and activity listings and the plans by
Department component.

Sincerely,

William P. Barr
Acting Attorney General

7.nCiOsUres
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Office of the Deputy Attorney General

EXHIBIT
B

Te Depu!y Attorney General Washington, D C 20530

August 2, 1990

Mr. Sheldon Krantz
Chairperson
ABA Criminal Justice Section
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D.C. 20036

Dear Mr. Krantz:

This letter conveys the views of the Department of Justice
on the draft revisions of the ABA's Prosecution Function
Standards that have been circulated for comment in anticipation
of discussion and possible action by the Criminal Justice Section
at the ABA meeting in Chicago.

We have serious objections to several of the Standards,
which we believe would have a harmful effect on the criminal law
enforcement process. A few appear to be attempts to make
substantive changes in the rules of criminal procedure in favor
of defendants, in areas where the defense bar has been
unsuccessful in convincing legislatures or courts of its
position. In this regard, two of the proposed new Standards are
of particular concern to us: the restrictions on the issuance of
subpoenas to lawyers in Standards 3-3.6(c) and (d), and the
limitations on the use of statutory fee forfeiture provisions in
Standard 3-3.9(f).

Before discussing in detail our substantive objections to
these and other provisions of the Standards, we must raise more
fundamental questions about the American Bar Association's role
in promulgating rules of conduct for government prosecutors, and
the process by which these particular rules were developed.

The Prosecution Function Standards purport to provide a
comprehensive set of guidelines for prosecutorial conduct in
virtually every situation encountered in the course of a criminal
prosecution. But the "prosecution function" is already subject
to a multiplicity of overlapping rules and standards created and
enforced by politically accountable institutions responsible
under law for regulating the conduct of attorneys in general and
of prosecutors in particular.
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Prosecutors are first and foremost bound by their oaths of
office faithfully to execute the laws which the legislature has
promulgated, in accordance with applicable statutory and
constitutional standards. They must also adhere to codes of
conduct imposed by their own executive agencies. Federal
prosecutors must comply with this Department's Standards of
Conduct, and with its policies and practices governing other
aspects of the prosecution function, such as the Principles of
Federal Prosecution. State prosecutors are generally governed by
analogous rules and policies of their employing authority- In
addition, both state and federal prosecutors must comply with
procedural rules established by the courts for the conduct of
criminal prosecutions. Finally, this Department has historically
required its prosecutors, insofar as it is consistent with
carrying out their federal law enforcement responsibilities, to
conduct themselves in accordance with the ethical requirements of
those state and local jurisdictions in which they are licensed to
practice.

By contrast, the American Bar Association has no mandate,
formal or informal, to make rules for the government's conduct of
its law enforcement business. Whatever claim the ABA may have
to set standards of conduct for the legal profession generally,
this claim is at best attenuated where the particular subset of
lawyers targeted for regulation is already by law subject to
regulation by duly constituted governmental authorities.

Furthermore, to the extent that the ABA's standard-setting
authority has historically derived from a consensus of the
affected parties, that basis for legitimacy is conspicuously
absent in this case. The entities within the ABA that were given
responsibility for promulgating revisions to the Prosecution
Function Standards - the Criminal Justice Section and its
Committee on Standards - have disproportionately few prosecutors
among their members, so that their qualification to make rules
governing the conduct of a prosecution must presumptively be
questioned. Indeed, with respect to a number of the proposed
Standards, we understand that the few prosecutors on the
Standards Committee each voted to oppose adoption, but were
overwhelmingly outvoted by the other members of the Committee.
The Section's failure to include at least a majority of
prosecutors on the committee charged with developing and
recommending standards of prosecutorial conduct undermines at the
outset any legitimacy these standards might otherwise have
enjoyed within the prosecutorial community.

Given their origin, we question whether the Standards can
even properly claim that title. In its ordinary sense, a
"standard" is a model or guide generally sanctioned by the custom
or consensus of the community which is its object. While
standards may of course be aspirational, they may not seek to
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impose requirements that the relevant community would find

unrealistic, impracticable, unnecessary, or contrary to proper
practice. Accordingly, in order to be accepted, prosecutorial
standards must embody or typify the conduct of prosecutors acting
in conformity with the common understanding of proper
prosecutorial behavior. Insofar as these "standards" break new

ground, or seek to regulate conduct that has not heretofore been
regulated, one might have thought it particularly important to
test their validity within the prosecutorial community itself.

But the Council has done nothing to ensure that the views of
prosecutors are given any weight in the rulemaking process. The
process in this case unfortunately lends support to an argument
that these Prosecution Function Standards are in fact more
reflective of the interests of the defense bar than they are of
prosecutors themselves.

The shortcomings in the process leading to their adoption
are predictably reflected in the standards themselves. While it
is true that many of the Standards state perfectly
straightforward and uncontroversial ethical and legal precepts to
which most prosecutors are already required to adhere by one of
the regulating authorities previously mentioned, in other
respects the Standards would require prosecutors to act in a way
that does not reflect the practice in state and federal courts,
and is not required by any law or applicable rule of conduct. In
a few cases, as will be discussed at greater length below, the
Standards actually conflict or potentially conflict with other
requirements with which prosecutors are legally bound to comply.
Thus, the Standards represent an unwarranted and ill-conceived
intrusion into a domain that properly belongs to the legislature,
the executive authority, and, where appropriate, the courts. It
is these government entities, not the ABA, to which the
prosecutor is ultimately answerable for his conduct under law.

We take little comfort from the partial disclaimer that
introduces the Standards (they Rare not intended to be used as
criteria for the judicial evaluation of alleged misconduct by the
prosecutor to determine the validity of a conviction," though
they *may . . . be relevant" in this regard, Standard 3-1.1). In
the past a number of courts, including the Supreme Court, have
found the Standards 'relevant" support for a holding. See, e
Caldwell v. Mississi-ppi, 472 U.S. 320, 334 & n. 6 (1985); United
States v. Young, 470 U.S. 1 (1985). And, while we appreciate
the fact that the Criminal Justice Section council voted last
fall not to make the Standards the vehicle for an explicit
expansion beyond the Model Rules of the range of conduct that can
be labeled "unprofessional,' we fully expect that some courts and
local bar associations will still be receptive, as they have been
in the past, to suggestions that a failure to comply with the
Prosecution Function Standards should be the occasion for
sanctions against individual prosecutors. See, eg., United
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States v. Starusko, 729 F. 2d 256, 264 (3d Cir. 1984); People v.

Terry, 720 P. 2d 125, 130-31 (Colo. 1986).

In sum, we believe that the ABA has no authority to set

standards for the conduct of prosecutors, particularly where they
have been promulgated without the substantial participation and

consent of the prosecutorial community, and that in many of their
particulars these standards go beyond and even conflict with what
is already required of prosecutors under applicable laws and

judicial decisions.

Turning to the merits of the Standards themselves, we

discuss first those dealing with attorney subpoenas and attorney
fee forfeiture. These Standards strike us as stark examples of
regulation without reference to, indeed in apparent defiance of,
the common understanding of proper prosecutorial conduct, as
mandated by the legislature and affirmed by the courts. We
object to them, and urge that they be deleted from the Standards
in their entirety.

Standard 3-3.6(c) and (d): Standard 3-3.6(c) prohibits
prosecutors from issuing subpoenas to attorneys to provide
evidence "concerning a person or entity who or which is or has
been represented by the lawyer/witness" without 'prior judicial
approval after an opportunity for a judicial hearing." Standard
3-3.6(d) adds that a prosecutor 'should not seek or issue a
subpoena to a lawyer to present evidence about a past or present
client, unless it is essential and all reasonable attempts to
obtain the information from alternative sources have proven
unsuccessful.' Standard 3-5.6(e) extends the requirements of
Standard 3-3.6(c) to the context of trial.

In previous correspondence between Department officials and
the ABA regarding changes in the Model Rules of Professional
Conduct, the Department has vigorously opposed any attempt to use
ethical and disciplinary rules to impose restrictions on the
issuance of attorney subpoenas. Standards 3-3.6(c) and (d), as
well as Standard 3-3.5(e), represent a continuation of the ABA's
effort to use extra-judicial and extra-legislative means to
create such restrictions. The Department continues to regard the
ABA's pronouncements in this area as illegitimate and wholly
unwarranted.

The Department believes that the restrictions embodied in
these standards would impede legitimate criminal investigation by
restricting the government's ability to subpoena attorneys to
testify regarding unprivileged matters. Requiring judicial
approval and an adversary hearing would obstruct and delay the
grand jury's function and interfere with its historic
independence. The grand jury's right to every person's evidence
has never been construed to exclude an attorney's testimony
regarding unprivileged matters. Such hearings also would
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needlessly consume judicial resources and threaten the secrecy of
grand jury proceedings.

The Standards are unnecessary to protect the attorney-client
relationship. The grand jury cannot be used to obtain evidence
subject to the attorney-client privilege, and internal Department
of Justice procedures guarantee that grand jury subpoenas will
not be abused. In actual practice, there has been no
demonstration of abuse; indeed, most subpoenas are complied with
uneventfully.

Standard 3-3.12: "[A] prosecutor should not use statutory
forfeiture provisions to prevent a defendant from paying counsel
of choice or paying other expenses incident to presenting an
effective defense, in the absence of reasonable grounds to
believe that there payments constitute a sham, fraud, or criminal
conduct."

This Standard represents the most extreme example of
overreaching in the Prosecution Function Standards. Several duly
enacted provisions of federal law, as well as the statutes of
several states, require the forfeiture of money or property used
in or derived from criminal activity. See, e.g., 18 U.S.C.
1963(a); 21 U.S.C. 853(a) and 881. These statutes contain no
exceptions for funds that a defendant intends to use to pay
counsel. Indeed, the United States Supreme Court has expressly
held that these statutes authorize the forfeiture of funds to be
used for attorneys fees and that the forfeiture of such funds
does not violate the Constitution. See Cavlin & Drysdale,
Chartered v- United States, 109 S. Ct. 2646 (1989); United States
v. Monsanto, 109 S. Ct. 2657 (1989).. Federal prosecutors have a
duty, imposed by statute, regulation, and the prosecutor's oath
of office, to institute proceedings to implement these statutes.
See 28 U.S.C. 544, 547.

To the extent that Standard 3-3.12 would prohibit a federal
prosecutor from taking action that has been authorized by
Congress, found constitutional by the Supreme Court, and required
by statute and the prosecutor's oath of office, it conclusively
demonstrates that the promulgators of the standards do not
represent the prosecution community, as no prosecutor would
endorse a standard that would force her or him to violate the
law. Indeed, it is hard not to see Standard 3-3.12 as an
undisguised attempt by'the defense bar to overturn the Monsanto
and Caplin & Drysdale decisions. The ABA has no authority or
right to seek to impose on prosecutors a restriction that they
are duty-bound to ignore.

Other Standards provide further illustrations of their
overall incongruity with accepted prosecutorial practice.
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Standard 3-2.8: Standards 3-2.8(a), (b) and (c) properly urge
prosecutors to act ethically in dealing with courts and Opposing
counsel. Subsection (e), however, appears to impose a new and
extremely questionable requirement on prosecutors. After stating
that prosecutors should "strive to develop good working
relationships with defense counsel," this Standard adds the
following: "In particular, a prosecutor should assure defense
counsel that if counsel finds it necessary to deliver physical
items which may be relevant to a pending case or investigation to
the prosecutor, the prosecutor will not offer the fact of such
delivery by defense counsel as evidence to a tribunal for
purposes of establishing defense counsel's client's culpability-"
The discussion of this provision states only that the commentary
will note "that there can be exceptions to this rule."

Without further commentary or explanation, the Department
must oppose this Standard. The language is vague, and the scope
of the provision is unclear. For example, the phrase "finds it
necessary" may refer both to compliance with subpoenas and to a
perceived need to cooperate with the government.

Moreover, as written, the Standard appears to go far beyond
what the law requires. In some circumstances, the Fifth
Amendment privilege against self-incrimination prohibits the
government from using a defendant's act of producing evidence
against the defendant. See Fisher v. United States, 425 U.S.
391, 410 (1976). Obviously in those cases the Department would
have no complaint with the Standard. The act of production
doctrine has no application to any non-compelled production,
however. To the extent that the Standard would prevent the
government from introducing evidence against a defendant when
defense counsel turns over evidence to the government in response
to something less than legal compulsion, the Standard is
unacceptable.

More significantly, corporations and other collective
entities do not have a Fifth Amendment privilege; thus, the act
of producing evidence or documents can be used at trial to
authenticate documents or to prove the corporations' possession
of evidence. See Braswell v. United States, 487 U.S. 99 (1988).
In these cases, the ABA Standard appears to impose an unwarranted
and wholly unsupported restriction on the government.

Standard 3-3.4(b): "Prosecutors should take reasonable care to
insure that, absent exceptional circumstances, no arrest warrant
or search warrant should issue without a prosecutor's approval."

This is not a new standard, but the Department believes that
it does not reflect current practice and imposes an unnecessary
burden on federal criminal investigations. Although Assistant
United States Attorneys frequently are involved in the search
warrant process, that practice is far from universal. Federal
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investigatory personnel are adequately trained to determine when
an investigation has gathered sufficient probable cause to seek a
search warrant. They do not require the aid of an Assistant
United States Attorney in every case. The Department suggests
that the Standard should state instead that prosecutors should
take reasonable care to ensure that investigators working at
their direction or under their authority are adequately trained
in the standards governing the issuance of arrest and search
warrants and should inform investigators that they should seek
the approval of a prosecutor in close or difficult cases.

Standard 3-3.9 (f): "The prosecutor should not condition a
dismissal of charges, nolle prosequi, or similar action on the
accused's relinquishment of the right to seek civil redress."

As the discussion of this Standard acknowledges, the Supreme
Court has held that in the absence of a prosecutorial misconduct
or overreaching, it does not violate public policy for a
prosecutor to condition dismissal of charges on the accused's
agreement not to bring a suit under 42 U.S.C. 1983. See Town of
Newton v. Rumery, 108 S. Ct. 1187 (1987). In light of this
holding, the proposed standard is unjustified, and the Department
opposes it.

Standard 3-5.3: "The prosecutor should not peremptorily strike
jurors solely on the grounds of race, religion, national or
ethnic background, or sex." The discussion of the Standard
states that "this constitutional requirement should also be an
ethical requirement.*

This Standard for the most part is a restatement of the
Supreme Court's decision in Batson v. Kentucky, 476 U.S. 79
(1986). The Department does not condone the use of peremptory
challenges for any improper purpose and therefore largely
endorses this Standard. The Department notes, however, that the
Standard represents an extension of the Batson decision. Batson
addressed only the use of peremptory challenges to exclude
members of minorities from petit juries. The government has
argued, and at least one court of appeals has held, that Batson
does not extend to peremptory challenges based on sex. See
United States v. Ramilton, 850 F.2d 1028 (4th Cir. 1988), cert.
denied, 110 S. Ct. 1109 (1990). Thus, this Standard appears to
impose an unsupported restriction on prosecutors, and to this
extent the Department opposes it.

It should be clear that the Department has substantial
misgivings about the efficacy and propriety of a private
organization such as the American Bar Association making rules
for the conduct of government prosecutors outside the channels
duly established by law for doing so. Nonetheless, the
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Department would be willing to participate in reformulating the
Prosecution Function Standards if appropriate measures could be
taken to ensure that the end product would in fact be consistent
with the actual standards of our profession. At this time,
however, the Department must object to the proposed Standards in
their entirety-

Sincerely,

William P. Barr
Deputy Attorney General

cc: L. Stanley Chauvin, Jr.
President, ABA
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TESTIMONY OF WILLIAM P. BARR, ASSISTANT ATTORNEY GEN-
ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE
Mr. BARR. Thank you, Mr. Chairman. I appreciate the opportuni-

ty to testify before this Committee this morning. I ask that my pre-
pared statement be entered into the record in its entirety.I

The focus of this hearing is the March 1989 OLC opinion issued
by my predecessor, Doug Kmiec. I believe that the opinion is right
on target and properly addressed the issues that were presented to
OLC, and I would like to take a moment to describe for you the
background of that opinion, or at least my understanding of it.

There was a dispute between the Solicitor of the Department of
Labor and the Inspector General of the Department of Labor at
that time concerning the scope of the IG's authority. It was a broad
issue. OLC had tried to concretize it and have the parties focus on
a specific investigation and specific facts that were at issue. There
was correspondence back and forth on that matter, but both parties
to the dispute asked OLC to resolve the general issue of whether
the IG had authority to conduct investigations pursuant to the reg-
ulatory statutes of the Department of Labor and which were inves-
tigations what were integral to the Labor Department's program.

The examples that we were told to treat as paradigmatic were,
for example, investigations under the Fair Labor Standards Act
and OSHA, which are statutes that are enforced by the Labor De-
partment. There are line units there that have authority to investi-
gation noncompliance with OSHA and the Fair Labor Standards
Act and to refer matters for criminal prosecution or for civil penal-
ties or whatever to the Department of Justice.

And the IG at Labor was taking the position that he had author-
ity to conduct investigations under the Fair Labor Standards Act
and OSHA and those kinds of statutes, and that indeed under the
Inspector General Act in 1978 that he had supervisory authority
over all investigations of that nature.

Because the parties asked us to resolve that issue, OLC issued an
opinion which looked at the statute and the legislative history and
concluded that the Act was intended to draw a distinction between
investigations pursuant to regulatory statutes that are an integral
part of the program of the Department and the kind of auditing
and in-house investigation that was contemplated for the Inspec-
tors General, and the basic principle was that the Inspectors Gen-
eral were intended to be watchdogs who oversaw the administra-
tion of the program, who investigated the agency's activities and
operations and the operations of federally funded programs, and
that that was the basic dichotomy drawn in the statute, and that it
was not the intent of the statute to give Inspector generals a roving
commission to come in and conduct investigations under regulatory
statutes when they felt that the responsible Assistant Secretary
was not doing a good job.

If they disagreed with the way the Assistant Secretary for Occu-
pational Safety and Health was doing his job and felt he was not
properly bringing cases that should be brought, then the IG's role
is to write reports to that effect to the Secretary and to Congress

I See p. 101.
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and to call attention to what he believes is mal-administration of a
program, it is not to step in and conduct OSHA investigations him-
self, and that was our conclusion.

Now, I think that the line that we believed Congress was draw-
ing in the 1978 Act is a good one and a sound one, and I think
there are four basic reasons why there should be this division of
responsibility. The first goes to the independence of the Inspector
General. There is a lot of evidence in the legislative history that
Congress was concerned that the persons who were responsible for
critiquing, overseeing, finding fault with and malfeasance in a pro-
gram not be involved in carrying out the program themselves. And
carrying out the program includes carrying out investigations to
determine compliance with a program by regulated parties.

So that if the Inspector General decided to go out and conduct
OSHA investigations himself, he was then becoming part of imple-
menting the policy of the Labor Department and lost the detach-
ment and independence that the statute sought to preserve for
him.

I think the second reason we think it is a salutary division of
labor is the question of who watches the watchdog. Part of the pur-
pose of Inspector General is to make sure that there is someone
protecting the rights of the American people and making sure that
Government officials do not abuse their power. And I know in pri-
vate practice myself I have had occasion to raise with Inspectors
General complaints I have had about the way particular Govern-
ment officials are carrying out a program.

If the Inspector General was out conducting the investigation
himself against regulated third parties, private citizens, there is no
one watching him. There is no watchdog for the Inspector General,
and that's why I think it is important that the jurisdiction general-
ly be the jurisdiction to oversee the operations of the Department,
and federally financed programs carried out by that department.

I think the third reason for maintaining this division of responsi-
bility is coherent administration and policy in a regulatory pro-
gram. All programs require that decisions be made as to allocation
of resources and enforcement strategy, and that is what we pay, in
most departments, assistant secretaries to do when they are operat-
ing a program. Assistant secretaries have to make decisions about
what kind of offenses are going to be pursued as criminal, what are
going to be pursued as civil, Whether certain kinds of deviations
are going to be treated as violations of regulations and so forth,
and all of these decision go into putting together a coherent and
hopefully a fair policy so that people in California are treated the
same way as people in New York.

When you have a roving linebacker who feels that if a case is not
brought properly by an assistant secretary that he can come in and
do it himself under some plenary investigative authority, that
breaks down the coherence and unity of purpose of a program and
results I think in the Government working at cross purposes and in
some cases unfairly.

And I think the fourth reason for the division of responsibility is
the question of allocation of resources. My understanding of one of
the purposes here is to ensure that there are resources being used
overseeing the conduct of programs in the Executive Branch to
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make sure that there is no malfeasance, corruption, waste, fraud
and abuse in those programs. And when Congress puts money into
that basket and gives resources and monies to the IG to carry out
that function, it is good for Congress to know that money it is put-
ting into that basket is going to be used for that oversight purpose,
and money it puts in the assistant secretary's basket to carry out
OSHA inspections is going to be used for the program. But if you
break down the line between those two functions and you permit
Inspectors Genera1 to go in and fill in the gaps wherever they see
gaps in the program, it seems to me there is a bleeding of resources
and a supplementation of resources out from the oversight function
into the program itself. Now that may or may not be the proper
allocation of resources in the real world, but it is not the allocation
of resources that was originally determined by Congress to be ap-
propriate.

Now, after attempting to make this distinction, which we think
is the drawn in the statute and very clear in the legislative history,
and doing so in a context where the specific issue was whether or
not the Inspector General could carry out regulatory investigations
under such statutes as OSHA and the Fair Labor Standards Act, a
number of Inspectors General raised profound concerns and there
was a lot of hoot and holler about it.

We asked the Inspectors General to come-and I asked the In-
spectors General-to come and talk with me about the opinion in
areas of concern where they felt that areas they really should be
investigating would be precluded by this opinion. Very few Inspec-
tors General took me up on this. Those that did presented some
concerns which we wrote opinions about, OLC issued further opin-
ions. In three areas we found that the issues that had been raised
were clearly within the authority of the Inspector General. For ex-
ample, one of the examples that was cited to us was the issue of
DOT's IG and his ability to review the qualifications of pilots who
have applied for pilot's licenses and to make sure that there are no
false statements in those applications. And he said if we apply the
OLC opinion to that then I am precluded from doing that.

We pointed out to him that our March 1989 opinion dealt with
Sections 4 and 6 of the Inspectors General Act. That is the general
authority to conduct and supervise investigations relating to the
agency's program. We did not address part of Section 9, which is
the grandfathering provision. Each Inspector General, or most of
the Inspectors General under Section 9 of the Act have certain spe-
cific investigative functions grandfathered and transferred over to
them, and we pointed out to the Inspector General of DOT that the
very function that he was concerned about is specifically covered in
Section 9 by the transfer of authority.

Now, much is made about the caveat in the letter and a lot is
read into that. All we were saying there is usually OLC will deal
with a specific concrete dispute, "Can I conduct this investigation
against Joe Blow."

We were being asked here-because of the strident suggestions
that there were a lot of investigations being shut off-we were
simply pointing out that in a general sense the issue he raised ge-
nerically of the ability to go in and look at these pilot applications
was something that was not foreclosed by the March opinion, but
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indeed was specifically covered by Section 9 and we said that he
had very broad authority under those functions. The caveat was
simply, since you haven't asked us about a specific case we are not
going to opine on a specific case, but let me tell you you have very
broad authority that has been grandfathered over to you in this
area. Nothing sinister should be read into the caveat.

The examples that have been provided us to date by the Inspec-
tors General have not proved to be difficult from our standpoint,
and so far in three areas we found that Inspectors General clearly
have authority to act.

Now, much has been made of this concept of fraud against the
agency or fraud against the program, and this has been thrown up
as you are precluding us from engaging against activity that consti-
tutes fraud against an agency program. Well, I am skeptical of that
very broad concept because a lot of what I see being called fraud
against an agency program is simply another way of saying non-
compliance with a regulatory program. It is very hard to conceive
of situations that constitute noncompliance with most regulatory
programs that don't involve, arguably, something that we might
also call fraud against the program. If EPA issues a license, a
water permit under the Clean Water Act saying you can discharge
so much into the water and that is how much you can do under
this permit and someone violates that, is that fraud against the
program because there are false statements involved, or is that
noncompliance with the EPA Clean Water Act regime that is in
force and there is a specific enforcement unit in EPA that is sup-
posed to go out and measure that and determine how that is to be
handled.

So virtually any instance of noncompliance with a regulatory
program can be referred to as a species of fraud against an agency.
I am not talking specifically here about the tax statutes because
they are sui generis and they have their own specific provisions,
but conceptually, for example, is claiming a deduction or a credit
you are not entitled to on your income tax fraud against the
agency? And if it is, does that mean the Inspector General can
audit and discipline a taxpayer rather than the IRS that is charged
with doing that? The same is true with OSHA action, FLSA, most
regulatory programs instances of noncompliance involve some spe-
cies of misstatement that can be characterized as fraud.

Now, I did have discussions with Sherman Funk and I thought
they were quite profitable and they helped me understand where
the real issues were, and my recollection of those discussions was
they basically ended up where it seemed to be one big question
mark. And that is, are there instances of fraud against an agency
which are not the kind of activity for which there is an investiga-
tive program in a compliance unit? That is, it is not an integral
part of the program to go out and police those kinds of, quote,fraud," so that there is in fact a gap there and there is no compli-
ance unit that has statutory responsibility for policing that con-
duct.

And my view is that if someone can come and show me that spe-
cies of fraud, then OLC will be glad to address the issue of whether
or not that is within the jurisdiction nf the IGs. Now, there have
been some examples thrown out this morning that I have not
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heard of before because, as I said, a lot of the IGs were skeptical
about coming to us and raising any concerns they had, and we
would be glad to look at them if they would like.

But I think a basic question that has to be asked is, is there such
an animal out there, and if so, what is the best way of addressing
it? In fact, I think there are basically 3 issues at this stage in my
own mind. I think that the basic principle is that the line is a good
one and it is a distinction that should be kept. Now, if someone can
show that there are a segment of investigations that are not being
done, that it doesn't make sense for the FBI to do them, that there
is a special reason for the IGs to do them or that they are only the
available resources and that it is a kind of fraud tha does not sup-
plant the enforcement program of the agency, and I think we
should take a look at that, but the answer is not to throw out the
basic distinction, the answer is to look at each of these cases that
are brought up and see, A, do they fall into the jurisdiction of the
IG; and B, if they don't fall into the jurisdiction of the IG what is
the best way of dealing with them? After all, the IG Act is some-
what of a patch quilt because it does give certain IGs specific au-
thorities in Section 9 that others don't have.

I think the second basic issue is this idea of a chilling effect of
having a line. Well, I'm not very sympathetic to that. Most people
in Government have to operate with lines, and I think the fact that
just because there is a line that generates questions is not a reason
to do away with the distinction and the line. I think my suspicion
is that the overwhelming majority, 99.9 percent of the issues con-
fronting the IG clearly fall on one side of the line or the other, and
like most Government officials, where this is a question I don't con-
sider it to be that substantial a burden to have to go and seek legal
counsel. Everyone else in Government has to do it.

Now, OLC has not set itself up as the arbiter of all these issues.
Our role is if someone comes and asks us a question, if Executive
Branch officials come and ask us a question, we will give them an
opinion. They are free to go to their own lawyer. If they disagree
with the opinion they get from their own lawyer they are free to
appeal it and come to us. We are not saying we have to approve
these things on a case-by-case basis. We are saying in a close ques-
tion if someone feels uncomfortable about their authority we would
be glad do give them guidance.

Chairman GLENN. But will you commit to defending anybody
who has a charge brought against them though pursuing what they
think is their proper action under the IG Act?

Mr. BARR. Well, I have never suggested otherwise, but I think
Stu Gerson would be better to answer that question. That really
doesn't fall into my--

Mr. GERSON. The answer is yes. I will talk about it in more detail
when my turn comes.

Mr. BARR. I am generally sympathetic though that it would be a
good idea perhaps to look at the question of how to eliminate any
adverse consequences that come up through a step over the line in
a close case. In other words, I think the question of distinction in
authority should be preserved. It is very important that the IGs
have their work to do and the agency officials that are carrying out
a regulatory program have their work to do. And that is a distinc-
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tion that should not be fuzzed, but in a close case where there is
some inherent fuzz and someone does step over the line, or at least
some judge down the road decides at the beckoning of some private
party that the IG has gone across the line, I think it is a fair point
that maybe we should look at making sure that in those cases that
the IG is insulated, that there is no chance he is operating without
authority, and that whatever fruits of that investigation and ulti-
mate conviction are preserved. I think that is a fair point, but that
doesn't mean that we should do away with the line, and try to
draw as clear a line as we can.

I think the third issue is a question of resource allocation. A lot
of the examples that were discussed with me by IGs really don't
relate to authority, they relate to resources. In fact, if you look at
page 3 of Dick Kusserow's statement, very interesting on the FDA
issue. I don't read it as disputing the fact that the FDA has crimi-
nal enforcement authority precisely over these generic drug cases.
That is part of their regulatory statute and they have the authority
to go out and conduct criminal investigations.

What Dick was saying was I have the skilled criminal investiga-
tors and they don't have any. And you run across that quite fre-
quently. We also heard it from Sherman Funk.

There are two different statutes on visa fraud. One statute says
that employees of the State Department commit a crime when they
engage in fraudulently procuring or producing a visa, and the
other one has to do with private parties, making that a felony. And
the Bureau of Consular Affairs in the State Department has the
authority to go out and enforce the law that is directed at non-em-
ployees, and Sherman Funk's operation has responsibility for con-
ducting it where State Department employees are involved or col-
luding with outsiders. But I understood Sherman to say this morn-
ing that, "Gee, I have all the skilled criminal investigators and the
Bureau of Consular Affairs is stretched pretty thin on providing se-
curity, and even though it is their authority, it doesn't make much
sense in the real world for me not to be using my guys in those
kinds of investigations."

I think those are really questions of resource allocation. There is
no question that FDA or the Bureau of Consular Affairs has the
enforcement responsibility, but the IGs come and say4 "Look, I
have all of these thoroughbred investigators that are crackerjacks
and I should be using them in those cases."

Well, I think there is currently flexibility to do that, but I think
conceptually those resources should be subject-should be detailed
and made subject to the authorities that have the responsibility for
carrying out that program. So, for example, the proper way to do it
conceptually would have been for Dick Kusserow to detail his in-
vestigators to the FDA Commissioner if they are spare resources
that can be used in FDA investigations, not to take over the inves-
tigation himself. But there are other devices that could be used to
make those resources available.

But I think those are basically the three issues as I see it in ap-
plication of the Inspector General Act in a way that still preserves
a fundamental distinction that I think is important to the oper-
ation of Government generally.

With that I will stop.
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Chairman GLENN. Thank you. Mr. Gerson.

TESTIMONY OF STUART M. GERSON, ASSISTANT ATTORNEY
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE I

Mr. GERSON. Well, you have just heard, Senator Glenn, from tour
professor of aerodynamics, if you will. I am the guy whose troops
fly these planes. In that context, it is clear that the Civil Division
in particular, and the Justice Department as a whole, and the In-
spectors General are functioning supportively and well and that
each of these components is acting upon a firm commitment of
fighting fraud wherever it might be found. I think that is impor-
tant to note. I will return to that and document it.

I do want to make some mention of the practical effect of the
OLC opinion, and suggest that its critics at once are making too
much of it at the same time as they are making too little of it.
They make too much of it because it is clear that at least as far as
the Justice Department is concerned the IGs are being deflected
from few if any cases in fact, and that all cases are being investi-
gated by one or more appropriate agencies.

They make too little of the opinion letter in the sense that they
suggest that is the product of a mere turf battle. It is, as was sug-
gested in Senator Roth's testimony, and as Mr. Barr has just de-
scribed in some detail, a matter of the intent behind the law, what
this body originally intended for the IGs to do. And while this body
can change or expand that law to satisfy its concerns and the con-
cerns of various Inspectors General, one ought to recognize that
that may be at odds with the original Congressional purpose in set-
ting up independent Inspectors General. This issue of who watches
the watchdogs is not an insignificant one and it does have practical
effect. We are concerned about it in the Justice Department as
well, because we think that when they are performing their appro-
priate role, that is, looking at the people who have fundamental
regulatory and investigative responsibilities, they are indeed filling
what was a dire gap in the way the law was being enforced, and if
in various cases the Inspectors General simply become that which
they ought to be looking after, that oversight function will be lost.
You could change it, but we suggest that you do it only with the
greatest of care.

Turning to the way that we are acting in the real world, I note,
for example, that with the cooperation of the Inspector General of
the Department of Defense we have in the most novel fashion suc-
cessfully for the very first time attacked overseas bid rigging in
military contracts, we are actively engaged in suits involving alle-
gations of falsified testing results and other forms of defense fraud,
and in these cases we are working hand in hand with the Inspector
General without any indication of deflection on the Inspector Gen-
eral's part.

With the critical assistance of the Inspector General of the De-
partment of Health and Human Services, the Civil Division has
made a very good start in cases designed to vindicate the Congres-
sionally mandated policy that Medicare must be a secondary payer

1 See p. 116 for Mr. Gerson's prepared statement.
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when other forms of health insurance are available. These cases
could save the public treasury many millions, indeed, hundreds of
millions of dollars, and the working relationship with the IG, Mr.
Kusserow by his own account, and mine, is highly professional and
effective. I note that in- particular because that is a classic case of
where the Government isn't getting money on the pay-in side. Mr.
Kusserow was one of the Inspectors General who at least asked me
about that form of case. My response is I only wish that he had
more resources to devote to those investigations. It hardly seems a
matter of whether it is a direct payment out by the Government or
the failure of payment in. In either regard, this has direct impact
upon appropriated funds. It is clearly within the jurisdiction of the
Inspector General. Mr. Kusserow has no problem with that. I have
no problem with that. To the extent that the Inspector General of
the Department of the Interior here has announced an area of con-
cern that I haven't heard about before that seems similar to that,
it would seem to me it is controlled by the same situation.

As far as those cases go, to the extent that Mr. Kusserow and I
have any problem, it is the same one. We wish there were more
resources that could produce more cases, because both he and I
think there are more cases to produce, but there isn't any problem
with his jurisdiction.

Let me stay on the subject of the Department of Health and
Human Services and its IG for a few moments, for the reasons that
that particular IG is among the most active and most competent in
the whole Government, and his testimony and criticisms are, at
least on the surface as I have read them last night, are the most
compelling that you have received. The problem that led to what-
ever difficulties we had had with that Inspector General-and I be-
lieve these are largely abated-originated less with his entering
any specific case than it did with the matter that the Secretary of
the Department had delegated to him essentially all of the investi-
gative responsibility of an Executive Branch agency.

Mr. Barr talked about the role of the FDA, and that delegation,
as far as I could see it, was the heart of the matter or the only
matter in dispute. But even looking at that in its worst light, we
were talking about an area which by Mr. Kusserow's reckoning
amounted to between 6 and 7 percent of the cases with which he
deals, and by my count only about 3 percent of the convictions that
resulted from these cases. And as to the residuum of cases that was
left over after the investigative delegation was withdrawn, we got
in a number of them a substantial portion of which should never
have come to us in the first place because they were clearly within
the Inspector General's jurisdiction. They involved allegations of
direct misconduct by agency officials, some of those were generic
drug cases, and he belongs in those cases.

To the extent that Mr. Kusw'.row's remarks might be interpreted
as saying that the generic drug investigations were shut down, it
was only for the briefest of periods and then only because of some
doubt. We believe that that jurisdictional doubt has been allayed.
Indeed, during the last 3 days I myself am aware that one of his
investigators has been resident in my Office of Consumer Affairs
working on these very cases. They are proceeding quite well. They
are, as I see it, well within the jurisdictional metes and bounds of
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that Inspector General, and I think we are doing, together, a very
good job in prosecuting those cases, most of which are being pros-
ecuted by the U.S. Attorney in Baltimore and the hides are going
on the wall. We are getting those convictions and I expect that is
going to continue.

In fact, I think the most difficult issue that we are going to face
in those cases is less obtaining convictions than it is keeping that
component of the industry where there are honest people viable,
because they do offer a good cost containment device. But as far as
the corrupt aspects of that industry, we are going to bring it to the
ground. Mr. Kusserow is highly dedicated to doing that, and I and
my people are no less dedicated to doing it, and it is clearly within
his jurisdiction.

The Department of Defense related fraud, another area that we
hear the most about, as we toted up the numbers between April 1
and September 30, 1989, the Office of the Inspector General of the
Department of Defense conducted 4,811 investigations. By my anal-
ysis not a single one of them is adversely affected by r. Barr's
opinion, or the opinion of the Office of Legal Counsel that preceded
Mr. Barr and his clarifications of that.

You, Senator Glenn, and others on this Committee have asked
for assurance that fully appropriate attention will be given to sub-
sequent investigations. Mr. Barr and I assure you that we are com-
mitted to investigating criminal conduct and our activities will in-
tegrally involve the Inspectors General. If a particular agency with
responsibility over an investigation needs assistance from its In-
spector General and the Inspector General's authority would not
encompass the assistance needed, we are aware of mechanisms,
some of which Mr. Barr discussed, that could be utilized to deploy
those people.

I think the fundamental question, of course, is the one that Sena-
tor Roth raised, which is one of resources. And if there is an
agency that has investigative responsibility and they are not fulfill-
ing it, the people running that agency perhaps ought to be re-
placed, or if they are working hard and can't get the job done be-
cause they have inadequate resources, they ought to get those re-
sources on the main sequence. They ought not to get them as a
result of the elimination of an important oversight function. I
think we all agree about that. We all want those investigations to
proceed.

In terms of another question that you raised, I guess you just
asked Mr. Barr, and it also was raised in the materials that I got,
was what are we going to do about allegations of personal liability
on the part of Inspectors General and their staff if improper ac-
tions were taken. These are so-called Bivens cases alleging constitu-
tional torts and it is my folks who are charged with the defense of
those cases and with making at least the initial calls on whether or
not to engage in their representation.

I guess there are three things to say about it. The first is nothing
that we have done is going to change. The second is nothing that
we could do, or nothing that relates to Mr. Barr's opinion would
have much effect anyway, because the issue of these often vexa-
tious tort claims is something that we face every day. No matter
where the line is drawn we are going to face these things, but I
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would have to say, as we have looked at the cases, even if the In-
spector General is acting outside of his jurisdiction under the
Office of Legal Counsel memo, I would be hard pressed to think of
any case where a person adversely affected, that is, somebody who
was the subject of one those investigations, would have any consti-
tutional claim to complain about the activity of the Inspector Gen-
eral.

That is not the problem here. We don't think any investigation
or conviction is going to be imperiled, whether or not we are right,
or any given Inspector General is right, or you are right, or Jack
Anderson is right about what the jurisdiction ought to be. The
question, as we said, is the interpretation of the statute and what
the Congress intended by it. Whatever the Congress intended by it,
it didn't create any constitutional right that any citizen has that he
didn't have irrespective of this determination. So that I don't think
any of these cases is going to be in trouble, and I don't think any of
the Inspectors General or their staffs are in any trouble that
wouldn't have been in otherwise, the same one that I am in when I
get up every day and go to work, and we are not going to change
the avidity with which we represent Inspectors General or anybody
else who are charged in these torts suits. We wish there were less
of them.

Chairman GLENN. If there is a tort suit filed, will it make any
difference on whether or not you pick up the defense of that
person? Will it be based on whether that particular investigation
was previously authorized by Justice or not?

Mr. GERSON. It won't matter. The answer is yes to the first part,
no to the second part. It won't make any difference. It doesn't have
anything to do with prior authorization, because the issue in those
cases is whether there was any constitutional tort that was being
committed, and as I say, I don't see that any right has been created
that would be violated. I think that any suit that was based upon
that kind of theory, in my view, would be inherently meretricious.
I can't gainsay that some adventurous lawyer wouldn't try to
phrase a case like that, but I don't think it would have any merit
at all.

Chairman GLENN. Well, the IGs feel it has- been put into some
doubt, and that is the reason I pursue it a little bit. Your testimony
reflects you "see no useful reason to highlight the specific argu-
ments that might be raised to attack the validity of a prosecution

In light of the fact the Justice Department chose to make tlhis
issue a problem for the IGs, I think it is a very important ques-
tion--

Mr. GERSON. Well, I think I havejust answered it.
Chairman GLENN [continuing]. One which you have given Con-

gress no choice but to address.
Is it your position that the U.S. Attorneys will be instructed not

to prosecute a case based on an unauthorized IG investigation?
Mr. GERSON. Well, I haven't stated any such opinion and I don't

think it is within my jurisdiction ever to say that. Mr. Barr may be
called upon to decide about the validity of a given investigation or
whether or not we are going to prosecute, and we don't generally
reveal our reasons for prosecuting or not prosecuting anyway.
What I can within my competency answer is whether I am going to
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defend any Inspector General or Inspector General staff member
who is charged in a tort action as a result of one these cases wheth-
er or not we prosecute, and the answer to that is yes, assuming all
the other criteria for the defense of one of those cases is met, that
the individual was acting within the scope-even an erroneous
view of it, that doesn't matter---

Chairman GLENN. Well, have you clarified this to any extent
with the IGs, because they are laboring under an apprehension
here that I believe is was well-justified.

Mr. GERSON. Well, I can't do that in a general sense, other than I
think I have done it now. No IG has asked me. There was some
conversation between Mr. Kusserow and a member of the Justice
Department over this question. I was dissatisfied with the clarity of
the discussion on both sides. If I have clarified it now I have accom-
plished at least something here. I don't know what else to say
about it.

I know of no case that anybody can cite where I have refused,
where I have made a non-scope determination, recommended to the
Attorney General on this basis. I don't anticipate any. As far as
specific questions about specific cases, there are not any. I don't
know what else I can tell you.

Chairman GLENN. All right. Go ahead.
Mr. GERSON. Well, I think I have presented what I believe is our

objective view of the way that this issue is working itself out. I
don't think there is much of a problem, if any. I don't think we are
losing cases any place, at least I don't see any. We have had to
scramble a little bit to find the right kind of investigative person-
nel where we need them, but I think that is a problem no matter
who has jurisdiction. There is a lot more to do than we have people
to do it, and I think we all concede that, and I see a lot of that at
the root of your statement which I read this morning, and many of
the comments that I have heard today.

The value judgments that we are going to make, we haven't
heard anything related to the Constitution raised here today, we
are talking about some practical judgments. The value judgment
you are going to make in recommending legislation is whether or
not you can consider the kinds of broadening that you are talking
about while maintaining the essential Inspector General function
that we all desire, one of oversight. That, as I see it, is the issue. I
would ask that my formal statement be made part of the record.

Thank you.
Chairman GLENN. It will be included as part of the record.
We have had testimony today from the IGs that with the excep-

tion of one item that came up within the State Department back in
1984 I believe. There was no complaint that IGs were exceeding
their investigative authority.

Thirteen years later, why is this the time that we make this
challenge? Either one of you.

Mr. BARR. Senator, I think the fact that there was no complaint
should tell you something, which is that this is not a question of
Department of Justice off on a toot going after the IGs. We have no
axe to grind here. The issue was presented for the first time to the
Department of Justice in the context that I described.
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Chairman GLENN. Well, can you state unequivocally that the cre-
ation of the Department of Justice IG in 1988, which the Depart-
ment of Justice opposed bitterly, was not a factor in the decision to
issue the OLC opinion, which in effect weakened the IGs?

Mr. BARR. Well, I wasn't in the Department of Justice when the
opinion was issued, so I would like to answer it that way. I have
looked at the correspondence, I have looked at the papers back and
forth between Doug Kmiec and the people in Labor who were pre-
senting this to him. OLC was not interested in addressing this issue
in the way it was presented and tried to avoid addressing the issue
and said, come to us when you have a specific, concrete fight, we
don't like addressing these general issues. And so it didn't look to
me as if OLC was going off trying to draw a line in the sand, as has
been described. And it was not meant-and I think people should
go and read the opinion. It is not an attack on the IGs. There is
nothing in there suggesting that there is a problem with IGs being
rogue elephants or anything like that. We are not saying that
there is a big problem out there. A specific dispute was presented
and an opinion was written, and from what I can tell, there are not
that many issues out there.

Chairman GLENN. Well, is the Department of Justice in favor of
the IG system that we have set up, or do you oppose it?

Mr. BARR. As far as I am aware, we support the IG system.
Chairman GLENN. Well, you opposed bitterly putting it into the

Department of Justice. We went through quite a wrangle on that,
and we made some special arrangements because of the special
nature of the Department of Justice. It wasn't that we were ram-
ming something down their throats, we wanted to be very coopera-
tive.

Mr. BARR. Well, I think that any suggestion that the Office of
Legal Counsel was doing this in a vindictive way because of the
creation of the IG in Justice is way off the mark. I understand that
part of your request was for the Department to describe our experi-
ence with the Inspector General, and I understand that a letter is
being prepared reviewing that. But from what I can ascertain of
the record, and I can tell you in my own conduct over the past year
when these issues have been presented to me, I am interested in
applying the law as written by Congress as best I can construe the
intent of Congress. I'm not interested in--

Chairman GLENN. Well, the reason I question the support for the
IG community is the Department of Justice was put under the IG
Act itself in October of 1988. In April 1989 the office began to func-
tion. It took the Administration until January 29, 1990, to nomi-
nate an IG.

Why such an extensive delay if you are all behind the IG pro-
gram?

Mr. BARR. Well, I can't answer that, I wasn't involved in select-
ing the IG.

Mr. GERSON. Nor was I. Indeed, I don't know exactly what to say
about.

Chairman GLENN. Well, I know that making those nominations
is a little above your pay grade, I agree with you on that. But it is
a thing where we look at the implementation of the IG Act as it is
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applying to DOJ and we see a lot of foot dragging, we think, from
our vantage point here.

Mr. BARR. Can I say, Mr. Chairman, that the position has been
well handled by the acting IG, Tony Moscato, a career Department
of Justice lawyer who I think would tell you he has received com-
plete support from Attorney General Thornburgh and this Depayt-
ment.

Chairman GLENN. I guess what my bottom line is, I don't ques-
tion that the Department of Justice is just as dedicated to right
and justice and wanting to root out fat, fraud, waste and abuse as
everybody else is. You are the leaders in that field, and I would
think you would welcome the help of the IGs. You have already
prosecuted 5,600 cases. This has been a successful program for 13
years, and nobody has raised any questions about it.

And why not welcome this help? We are all trying to head in the
same direction on this, and yet we seem to be into a turf fight, and
my ego is involved, and your ego is involved, and somebody else's
ego is involved. And so what happens, we are about to kill some-
thing that has worked very, very well over the last 13 years I
think.

It has fit in this area where there are not great big monstrous
FBI investigations of some kind. All the areas that have been men-
tioned here by the IGs this morning, they are going to fall in the
crack without this. And instead of welcoming this we seem to be
fighting it. I don't understand why.

We talked to Mr. Darman. 14es, he is going to get on this. Mr.
Hodsoll says yes, we have had meetings. DOJ apparently digs in
their heels. Then somebody else digs in their heels and we get
nothing done. It is all a turf fight and an inside-the-beltway type
scrap here and what is going to happen, we are going to wind up
weakening the IGs' authority to do things and to root out all these
things that I think you are all working together on, or should be.

Mr. GERSON. We think so too.
Chairman GLENN. Well then why weaken their authority?
Mr. GERSON. I don't think it is a turf fight.
Chairman GLENN. Well, why weaken their authority?
Mr. GERSON. Well, we are not talking about weakening their au-

thority.
Chairman GLENN. It has already been done.
Mr. GERSON. Well, let me suggest something, that to the extent it

is done it shouldn't have been done. It certainly wasn't mandated
by the OLC opinion. The OLC opinion, as I read it-and, of course,
I read it coming into the Justice Department long after it was pub-
lished-responded to a question of what the Inspector General au-
thorities were.

Now, there is a legal question there and it is reflective of a phi-
losophy that the primary purpose of the Inspector General is one of
oversight, it is to serve as a watch dog.

Chairman GLENN. Well, why has there been such a hesitancy to
get together and talk these things out so we can all decide where
we are going from here? We depended on the Administration to do
.that and we have gotten nothing, zip so far.

Mr. GERSON. From the standpoint of the Civil Division there has
been no hesitancy to do anything. Where we have had even the
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specter of a problem being raised I myself sat down with the In-
spectors General and we are moving the cases, and I think the re-
sults show that.

Chairman GLENN. Well, will you sit down once again with who-
ever from Justice, sit down with Mr. Funk representing the IG
community, or whoever is going to represent it now, and Mr.
Darman and his people from OMB or whoever, and try and work
this out?

I don't particularly want to go the legislative route. We have leg-
islation here to propose, and once again that will be taken as ram-
ming something down your throat that you don't want and there
will be even more foot dragging, and I don't want to go ahead that
way, I truly don't. Isn't there a chance that you can still get this
thing worked out to where it smooths it out for everybody and
leaves the IGs doing the good job they have done all these years?

Mr. BARR. I think so Senator, and that is what I have been
trying to do. Let me just say that no one here is talking about
weakening or bringing down the Inspector General system. I be-
lieve that they have extremely broad investigative authority within
the framework of the statute. The issue is whether or not they can
also carry out regulatory investigations when those are properly
the functions that are assigned to other components within the De-
partment.

But as I have said, I would like to sit down, would welcome the
opportunity to sit down, and have asked since September for IGs to
present concrete examples of where they feel they have been
blocked off. Now, the three that have been presented to me so far, I
have ruled or issued the advice that they are not blocked off, that
they are well within their authority, and that the examples that
were being thrown up were--

Chairman GLENN. Well, you say they could continue with regula-
tory investigations. Define "regulatory investigations."

Mr. BARR. Well, I think where there is a statute that authorizes
an agency to impose rules of conduct on regulated parties outside
the agency, and then empowers the agency to conduct enforcement
activity to ensure that there is compliance by the private citizens,
and that that this is part, as the legislative history says, of the in-
tegral function of the agency's program, that is what we mean by a
regulatory investigation. So an OSHA investigation, a Fair Labor
Standards Act investigation, specifically referred to in the legisla-
tive history.

Chairman GLENN. You wouldn't get in the way of the IGs doing
that kind of investigating--

Mr. BARR. Oh no, that is what we are saying they cannot do.
Chairman GLENN [continuing]. Even though it involves third par-

ties outside, no Federal money, no Federal dollars or employees in-
volved?

Mr. BARR. No. That is what we are saying they cannot do.
Chairman GLENN. They cannot do?
Mr. BARR. They cannot do those.
Chairman GLENN. Why?
Mr. BARR. Because that is the job of the Department of Labor's

Assistant Secretary for Occupational Safety and Health. That is
the integral part of the program they are supposed to be oversee-
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ing. The House report specifically cites-one of the thing that
made this opinion somewhat easy, I think, for my predecessor was
the House report specifically says look, we are talking about over-
sight investigations, that is what the IG should be doing. They
should not, for example, be carrying out investigations under the
Fair Labor Standards Act. That is an integral part of the program
of the Department of Labor. They should be overseeing that.

Chairman GLENN. But where there may be malfeasance of some
kind in administering those programs, the IG couldn't get into it if
it involves an outside third party?

Mr. BARR. No, where there is malfeasance within the Depart-
ment--

Chairman GLENN. It may be from with inside, but they couldn't
go outside and--

Mr. BARR. No, in fact, I told-let's take the FDA case. In the
FDA situation there had been three convictions-I believe three
convictions-at the time there had been three convictions of FDA
employees, and what we said was that we thought the IG had au-
thority to conduct those generic drug investigations initially
against third parties because there was a sufficient basis to believe
that there was collusion and that part of the problem here was
malfeasance within FDA. And Sherman Funk raised the example
of the visa counterfeiting rings, and I told Sherman, and I will say
it here today, if there is a basis for believing-if he has some basis
for an investigation because he believes that a ring in Beirut or
wherever is linked to misconduct within the Department, he can
conduct that investigation, including targeting the people on the
outside because there is a basis for his jurisdiction.

Mr. GERSON. I would go further and say he also could be wrong
and still be allowed to go forward, because-the issue is whether as
a matter of logic your experience tells you, or besides a specific al-
legation, that the fraud would only work with the complicity of
somebody inside, we certainly countenance the Inspector General
going forward first to see whether his preconception based upon ex-
perience or a specific allegation is true, and if it is, to continue on.

Chairman GLENN. Can you point to any cases investigated by an
IG prior to your OLC opinion in 1989 where an IG exceeded his au-
thority and undertook responsibilities that were not his?.

Mr. BARR. No.
Chairman GLENN. Mr. Gerson, can you?
Mr. GERSON. I don't think so. I mean, there is some dispute over

a body of FDA cases that has come to us, and my own reaction to
that has been at this point I am less concerned about engaging in a
debate with the Inspector General than I am in making sure that
we don't lose any cases. So that we sent some back which clearly
involve corruption. We have sent some others to the FDA with our
oversight to make sure they are going to do their job, and we have
offered the backup of the FBI. I don't want to engage in that kind
of microscopic analysis to see who is right or wrong and risk losing
a case. So my only hesitancy is about that. I wanted to make sure
that every case had a home where some good was going to be done
on it, but I concur with Mr. Barr's remark.

-4
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Chairman GLENN. In almost 13 years of operation there has
never been a time that you know of where the IGs exceeded their
authority, and yet you feel you need to limit what they are doing?

Mr. GERSON. But that is the point of all this. If you place this in
its historical perspective, you see why everything you say is correct
and there is no problem. There was no problem to begin with, be-
cause we think there was a generally acceptable and uniform un-
derstanding of what it is that the Congress did, hence there wasn't
anything to oppose. As far as the way this is working in practice,
there still wasn't anything to oppose or to describe any concern
about until we were asked a specific question. That was answered.

Now, that raised a whole bunch of straw men, not of the Justice
Department's creation, of others. If we have done some good as far
as wiping away those straw men, then this exercise and others like
it are proving of some merit and we can go forward without any
legislation. But I think that that is a fair analysis of what has hap-
pened.

Chairman GLENN. Mr. Barr, you made a point a while ago that I
wanted to respond to. You stated that the legislative history com-
pels the conclusion that IGs do not have authority to conduct inves-
tigations that are, "an integral part," of the agency's programs.
For support you cite the House Government Operations Committee
report which states that the IGs would not have the responsibility
for such investigations-responsibility for such investigations.

Now, there is a big distinction between authority to act and
having the responsibility to act. Don't you see that big difference?

Mr. BARR. Well, I don't think there is a big difference in this con-
text. I think that when the legislative history talked about respon-
sibility there they were talking about authority. The statute itself
also uses the word "responsibility and duty" when it assigns au-
thorities to the IG. But that is not the only legislative history.

Chairman GLENN. The IGs were to have the authority to get into
areas as they see things that need to be looked into.

Mr. BARR. Excuse me?
Chairman GLENN. The IGs were supposed to have the authority

to look into areas that they think need to be looked into, but the
ability to run the program was not theirs. That is what we talked
about a little while ago here. That was never intended.

Mr. BARR. Well Senator, looking into things is frequently part of
the program. Now again, using the examples we dealt with in the
March opinion, if the Assistant Secretary for OSHA, part of his job
is to go out and inspect plants and to do the paperwork and make
sure that plants are conforming to the standards that are required.
Now, that is his job, that is a statutory, regulatory program and
the power of the Government over that factory owner is by virtue
of that statute, that regulatory statute.

Now, what the IG's role is-and I agree with Senator Roth, at
least that is our understanding of what the intent of Congress
was-the IG's role there is not to look into things that need looking
into. If he decides, "Well, I don't like the way that assistant secre-
tary is carrying out his program, he is not bringing enough crimi-
nal charges, he is treating too many things as civil violations, I
think there is an imbalance there so I am going to go out and in-
vestigate factory X."
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Now, what am I investigating factory X for? We are saying if the
IG says, I am going out to investigate factory X to see if they are
complying with OSHA, that is not what he is authorized to do. His
job is to look over the shoulder of the assistant secretary who is
enforcing that statute and if he doesn't like the way he is doing it,
to call that to people's attention.

Now, I do want to get back to one thing, and that is there is
some latitude to go out and investigate private regulated parties.
Let's take this example again. In assessing the efficacy of the
OSHA program, for example, I think the Inspector General has to
have latitude to go out and look at some of the regulated parties
and to determine whether or not OSHA is doing a good job in en-
forcing compliance, sort of a spot check kind of thing. But they
don't have a roving commission to go out and investigate factories
for the purpose of enforcing OSHA. That is someone else's job.

Chairman GLENN. Let me give you an opinion of one of your
former assistant attorney generals at the Justice Department. In
1987, former Assistant Attorney General Markman provided testi-
mony before this Committee that showed an understanding of the
IG's "authority to make whatever investigations he or she might
deem appropriate."

And he stated that the Attorney General would be without au-
thority to halt or redirect those investigations. During negotiations
over the 1988 IG law, we provided for the Attorney General to spe-
cifically halt certain investigations of the Justice IG if he provided
notice to Congress. No problem. That was special just for the De-
partment of Justice. We did not change the basic authority of the
IG to investigate in the first place.

This would appear to be a real change of position for the Depart-
ment. How do you explain the Department's change of position?

Mr. BARR. Well, I can't say what Steve Markman meant, but I
don't read it necessarily as a change of position. I went back and
looked at the Attorney General's letter to you of September 13,
1988, and my understanding of the thrust of the concerns of the
Department were precisely interference in pursuing mismanage-
ment, malfeasance, fraud, waste and abuse within the Department,
and I don't read Steve Markman's comments as suggesting that the
Department of Justice in 1988 construed the Inspectors General
Act as giving Inspector Generals plenary investigative authority
over the jurisdiction of the Department of Justice. I don't think
that was ever in people's minds, but I really cannot put myself in
Steve Markman's head.

Chairman GLENN. The legislative history of the IG Act shows
that unlike the House bill the Senate version included a broad defi-
nition of "investigation," which authorized the IGs to investigate,"misconduct, malfeasance, non-feasance, fraud or criminal activity
on the part of any employee, person or firm directly or indirectly
connected," with the agency.

However, even this definition was rejected by the key House and
Senate members as being unnecessary, and Senator Eagleton ex-
plained its deletion from the final bill saying, "Investigation is a
term with a generally well understood meaning."
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It appears that 12 years later Justice has overturned that policy
without demonstrating there was a pressing public policy reason to
do so. Is that what Justice intended?

Mr. BARR. Well, what the Justice Department did was do its job,
which is to provide legal advice to people who ask for it. Now, in
our view there is a clear distinction in the statute between two dif-
ferent types of invez tigations, and that is investigations that are
within the jurisdiction of IG, which are oversight investigations,
and then those investigations which are part of the regulatory pro-
gram itself against regulated parties and are an integral part of
the program that the IG should be overseeing, not conducting.

Chairman GLENN. Mr. Gerson, let me ask you, I think the IGs
would like a very direct answer on this.

Is your testimony today that in every instance in the future
where individual IG agents will face legal challenges to their au-
thority to investigate, the Justice Department will defend those
agents in court and not require them to hire personal lawyers?

Mr. GERSON. Well, I can't answer that question "yes" or "no" but
what I can say is that no determination as to not representing
somebody will depend upon whether the IG--

Chairman GLENN. Well, let me say, unless there was criminal ac-
tivity on their individual part for some reason or other. Outside of
that--

Mr. GERSON. Well, that is not the standard for representation.
That it is the difficulty. What I can guarantee you is that this ju-
risdictional question will have nothing to do with any decision
made to represent somebody in such a case. In other words, I can't
foresee not representing an Inspector General who was performing
the job of an Inspector General, irrespective of what the appropri-
ate jurisdiction is. If somebody under the guise of being an Inspec-
tor General went into an agency other than the one for which that
Inspector General had authority-just to pull a very far fetched ex-
ample of misconduct that would probably be criminal as well, then
you would have an activity that was not within the scope of that
person's duty. But that scope doesn't depend upon a correct juris-
dictional determination, as I said earlier, and we will not disqualify
from representation by the Government anyone on that basis. I
think I have said that as clearly as it can be said.

Chairman GLENN. Okay. And that would apply whether or not
they had applied to you for prior permission to investigate a cer-
tain area?

Mr. GERSON. That is right. I said that, and I don't expect that it
would be appropriate or useful to have such case-by-case applica-
tions in any event, especially in view of both my testimony and Mr.
Barr's that we foresee a rather broad jurisdictional permit for the
Inspectors General. The area that Mr. Barr just talked about is a
relatively limited area, and even when you touch upon the issue of
regulation it still admits, as Mr. Barr himself has said, of Insp .tor
General jurisdiction to look into mismanagement, misconduct, im-
proper activity by the people who are conducting those regulatory
programs that the Inspector General otherwise doesn't have juris-
diction to look into it.
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Chairman GLENN. Senator Levin was unable to be here this
morning because of other responsibilities. He has asked that I ask
these two questions on his behalf, and I will. I am glad to do so.

The Program Fraud Civil Remedies Act authorizes the IG to con-
duct investigations against fraud. You have said any noncompli-
ance with a regulatory program can be called fraud against the
program. Doesn t that mean under the Program Fraud Civil Reme-
dies Act the IG is authorized to investigate noncompliance with a
regulatory program?

Mr. GERSON. I don't think so, and I think Mr. Barr's earlier testi-
mony hit exactly that point. I think in a large number of these
cases, as both he and I have testified, you are talking about just
the kinds of things that come within the civil program remedies
that you are talking about and that the IG has jurisdiction. Mr.
Barr also I think accurately described the particular areas where
the IG doesn't have jurisdiction.

Chairman GLENN. A follow-up on that. During that investigation,
if the IG turns up evidence of criminal conduct, can he refer the
criminal allegations tb the Attorney General?

Mr. BARR. Of course.
Mr. GERSON. Of course.
Mr. BARR. That is what he is supposed to do.
Mr. GERSON. I'm not sure if something is being missed in the

translation of that question, but that is exactly what the Inspector
General is supposed to do.

Mr. BARR. Let me just say on the question of the Program Fraud
Civil Remedies Act, we have never been asked to address that.
That was not part of the March opinion. That is a self-contained,
freestanding statute that confers additional investigative authority
on Inspectors General.

What I was saying was that the Sections 4 and 6 which were ad-
dressed in the March opinion, we were discussing in that opinion
the scope of that authority, and incantation of the words "fraud
against program" as being sort of a key by which you can walk
through that door or brush aside any inherent restrictions in Sec-
tion 4 and 6 I don't buy off on.

Chairman GLENN. Mr. Gerson, exactly what assurances have
been given and by whom to make you comfortable that the FBI
will handle significant criminal investigations for which no other
resource is available? For instance, what is significant? Who de-
cides significant? Who is going to pick up the insignifQcant cases?

Mr. GERSON. Well, that is a more difficult question than the first
part.

Chairman GLENN. Well all right, let's break it down then. Are
you comfortable the FBI will handle significant criminal investiga-
tions for which no other resource is available?

Mr. GERSON. Well, I made the representations that I made con-
sistent with what my criminal jurisdictions is and, of course, I am
the head of the Civil Division, but I have criminal jurisdiction over
matters under the food and drug laws. So what I had to say on that
subject was with respect to that, and I said it, so that is where that
authority came from. But I also said it with the permission and
knowledge of my boss, the Attorney General.
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I am not aware of other specific references in that regard,
though their existence doesn't surprise me. I just won't attribute
the source.

Chairman GLENN. Who defines significance so we will know
whether the IG or FBI is supposed to be doing something?

Mr. GERSON. Well, there are some cases which both the Inspec-
tors General, the United States Attorneys, and I and the Attorney
General believe are insignificant, because each of us turns down
cases in these cares we are talking about because they are isolated
incidents, de minimis in value, there isn't anything than an allega-
tion to support them, so we all turn them down, and we do know
those when we see them. But those are matters of prosecutorial dis-
cretion that all of us have and that is what we are talking about.

A significant case then in my view is one that has evidence to
support it and there are misdemeanors, for example, prosecuted by
United States Attorneys all over the country, so the distinction
can't be between a felony and a misdemeanor. The distinction has
to relate to the gravity of the offense, the amount of evidence avail-
able to support it, and the available resources to go after it.

Mr. BARR. Mr. Chairman, you before asked whether or not there
was any willingness to continue discussions with the Inspectors
General, and I would welcome that opportunity. I think I had some
initial discussions, as I said, with Sherman Fund and I felt we
made some progress in narrowing and defining the areas of poten-
tial disputes. There was a time then where the Inspectors General
were not sure they wanted to be talking to OLC, and now I under-
stand that there might be willingness to talk to OLC about it. And
some of the examples they gave this morning are things that we
would like to talk to them about. I think some of them will not
pose a problem. My tentative view is that it would not pose a prob-
lem.

But at least I would like to pursue with the Inspectors General
the three issues that I raised at the beginning. I would like to look
at where are these frauds in the program that do not implicate reg-
ulatory programs, and second, what are ways of preserving the dis-
tinction and the line of authority that I think is important as a
policy matter, but eliminating consequences for crossing that line
in terms of protecting the Inspectors General from personal liabil-
ity and making sure that cases or convictions aren't thrown out,
and thirdly, ways of adjusting resources. For example, there are
cases where we would like-the U.S. Attorneys would welcome
greater participation by the IGs in investigating cases because of
learning curve, because of special expertise, because of high quality
of Inspector General investigators, and we would like some flexibi1-
ity in being able to use them without some of the financial difficul-
ties that entails.

Chairman GLENN. As I said earlier, we are all trying to head in
the same direction on this and trying to get at the same difficulties
in Government and restore some confidence to Government, and I
hope even at this point you can do exactly what you just indicated,
get together with the IG Community, OMB, whoever else was in-
volved in those original discussions. We were assured last fall that
these were going on and the likelihood was it was all going to be
worked out, there would be an agreement and that would be that.
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Nothing has happened. That is the reason for this hearing this
morning, as to point out that this cloud that the IGs see over their
operations' is still there.

And I think it is in the interest of everybody to get this done,
and whether we put in a bill or not and try and bring it through to
hearings, additional hearings and/or markup and so on, still re-
mains to be seen. We could put that in and may do that, I don't
know, But I would hope that you could get together and work this
thing out so we don't need legislation. It has become a very bad
situation, so I hope you can do that.

Thank you all very much. You may get some additional ques-
tions from other members of the Committee that were unable to be
here this morning. We hope you would respond to those and we ap-
preciate you being here. Thank you much.

The hearing will stand in recess.
[Whereupon, at 12:20 p.m., the hearing was adjourned subject to

the call of the Chair.]
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STATEMENT OF WILLIAM P. BARR
ASSISTANT ATTORNEY OZXRUAL

OFFICE OF LEGAL COUNSEL

Thank you for this opportunity to testify about the

Department of Justice's views on a number of legal issues

concerning-the authority of the Inspectors General (IG). As you

know, the Department's Office of Legal Counsel issued an opinion

on arch 9, 1989, concluding that the 10 of the Department of

Labor lacked authority to conduct regulatory investigations that

are an integral part of the programs administered by that

Department. Let me first discuss the background and rationale

of the Opinion and then turn to some questions about it.

application. When I have finished, Stuart Gerson, the Assistant

Attorney General for the Civil Division, will discuss the actual

impact of the Opinion -on law enforcement.

The OLC Opinion grew out of a dispute between the Solicitor

and the Inspector General of the Department of Labor. When the

Solicitor requested OLC to issue an opinion on the IG's

authority, we first tried to limit ourselves to the specific

situation that had led to the dispute. However, the Solicitor

advised us that the dispute was not confined to any specific

statute or set of facts, but concerned the IG's general authority

regarding alleged violations of any statute administered or

enforced by the Department of Labor. The OLC Opinion necessarily

dealt with principles broad enough to cover the dispute as

presented to us.
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After considering the legal arguments submitted by the

Solicitor and the JG, OLC issued an opinion concluding that the

Act does not generally vest in the IG of the Department of Labor

the authority to conduct investigations into alleged violations

of the regulatory statutes administered by that agency, such as

the Fair Labor Standards Act, 29 U.S.C. if 201-219, and the

Occupational Safety and Health Act, 29 U.S.C. if 651-678.

Underlying the Opinion was a distinction between, on the one

hand, the oversight role that IGs properly perform by

investigating the manner in which agencies discharge their

responsibilities and, on the other hand, "a direct role in

investigations conducted pursuant to regulatory statutes"

(Opinion at 1), which IGs may not undertake.

On its face, the language in the Inspector General Act of

1978 that defines the authority of IGs is not particularly clear.

The Act empowers IGs to conduct investigations "relating to the

programs and operations" of their agencies, 5 U.S.C. App. 5

4(a)(1). and to take action for the "detection of fraud and abuse

in such programs and operations,' jd. § 4(a)(2). To interpret

the meaning of such language, the OLC Opinion turned to the

legislative history of the Act.

The Opinion pointed to legislative history that supported

the distinction between an oversight role and a direct role in
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investigations under regulatory statutes. Congressman Levitas,

for example, stated

The Inspectors General to be appointed by the
President with the advice and consent of the
Senate will first of all be independent and
have no program responsibility to divide
allegiances. The Inspectors General will be
responsible for audits and Ihvestigations
only . . . . Moreover, the offices of
Inspector General would not be a new 'layer
of bureaucracy' to plague the public. They
would deal exclusively with the internal
operations of the departments end agencies.
Their public contact would only be for the
beneficial and needed purpose of receiving
complaints about problems with agency
administration and in the investigation of
fraud and abuse by those persons who are
misusing or stealing taxpayer dollars.

124 Cong. Rec. 10,405 (1978).

In particular, the legislative history compels the

conclusion that IGs do not have authority to conduct

investigations that are an "integral part" of the agency's

programs:

While Inspectors General would have
direct responsibility for conducting audits
and investigations relating to the efficiency
and economy of program operations and the
prevention and detection of fraud and abuse
in such programs, they would not have such
resDonsibilitv for audits and investigations
constituting an integral Dart of the 6roarams
inyglYed. Examples of this would be audits
conducted by USDA's Packers and Stockyards
Administration in the course of its
regulation of livestock marketing and
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investigations conducted by the Department of
Labor as a means of enforcing the Fair Labor
Standards Act. In such cases, the Inspector
General would have oversiSht rather than
direct responsibility.

H.R. Rep. No. 584, 95th Cong., lot eso. 12-13 (1977) (emphasis

added).1 Thus, where an agency's compliance and enforcement unit

has authority to detect and investigate non-compliance under a

regulatory statute such as the Fair Labor Standards Act, the IG

may not supplant the work of that compliance and enforcement

unit. If the agency unit is not performing its responsibilities

effectively, the IG has full authority to report on the

shortcomings and recommend improvements. But the Act, as the

legislative history makes plain, does not enable the IG to

undertake himself the investigative tasks that Congress has made

an integral part of-the agency's programs.

This conclusion comports with one of the primary purposes

behind the Inspector General Act, namely that IGs be independent

and objective. MMj, g., H.R. Rep. No. 584 at 15. Under the

Act, IGs are not to conduct the day-to-day operations of the

agencies whose honesty and efficiency they must oversee. IGs, in

short, are not to be put in a position where they must oversee

themselves. An IG should have Mno conflicting policy

responsibilities which could divert his attention or divide his

1 In addition, section 9(a)(2) of the Act forbids delegating
to IGs any "program operating responsibilities
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time his sole responsibility is to coordinate auditing and

investigating efforts and other policy initiatives designed to

promote the economy; efficiency and effectiveness of the

(agency's] programs . . . ." S. Rep. No. 1071, 95th Cong., 2d

SBes. 7 (1978). The OLC Opinion sought to be faithful to this

Congressional purpose of providing for independent IGs who are

detached from the day-to-day development and implementation of

policy in agency programs.

It would be contrary to the whole purpose of the Act -- and

profoundly ironic -- if the Act were interpreted so that IGs

would give up their impartial and independent roles, assume

policy and operational responsibilities for agency programs, and

become another "layer of bureaucracy* in the federal government.

Sje 124 Cong. Rec. 10,405 (1978) (statement of Cong. Levitas).

In that event, an Act aimed at economy and efficiency would

create a duplicative establishment within an agency to do the

same tasks that Congress had directed the agency to perform.

Moreover, it is hardly surprising that Congress did not

provide the IGs with authority to undertake regulatory

investigations as they chose, because to invest such authority in

the IG would have circumscribed the power of the head of the

department or the official designated by statute to control a

department's regulatory policy. Regulatory enforcement policy

necessarily requires complex choices about resource allocation
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and prosecution priorities. The IG may legitimately conduct

oversight review of such enforcement policies and may criticize

them, but he does not have authority to change these policies

through choosing his own investigations. It is no answer to say

that the IG may be required to follow the policies laid down by

the officials responsible, because application of these policies

to particular facts necessarily requires judgment and the

policies themselves will be continually reevaluated in light of

the experience gained in their application. Thus, Congress

wisely chose to leave regulatory enforcement decisions under the

operational control of the agency's official responsible for

regulatory enforcement.

As the Opinion and subsequent advice of OLC have made clear,

an Ir does have wide and suitable investigative authority. For

exarnle, an IG may investigate not only the actions of the agency

and its employees, but also alleged wrongdoing by private parties

acting in collusion with such employees. In the course of an

oversight investigation, an IG may also conduct Ospot checks" of

agency actions, by investigating particular instances in which

regulated persons have failed to comply with regulatory

requirements. Furthermore, an IG may investigate the recipients

of federal funds, such as contractors and grantees, since the

legislative history demonstrates a special concern with financial

wrongdoing. S. Rep. No. 1071 at 27 ("The (Inspector General's]

focus is the way in which Federal tax dollars are spent by the
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agency, both in its internal operations and its federally-funded

programs'). And grandfather provisions of the Inspector General

Act specifically give additional investigative authority to 1Gs

in many agencies. The OLC Opinion simply declares, in accordance

with the plain legislative intent, that an IG may not take over

the programs that the agency is charged with administering, by

conducting the investigations that form an integral part of such

programs.

In response to generalized expressions of concern by some

IGs about their investigative authority in light of the OLC

Opinion, on September 11, 1989 the Department sent a letter to

all XGs inviting inquiries from any IG who is concerned that the

Opinion might constrain his ability to carry out any investiga-

tion he believes he has authority to carry out. We made it clear

that we would york with any such IG to consider how the Inspector

General Act and any other statutes governing that IG's authority

apply to specific types of investigations -- as well as ways of

structuring specific investigations in light of the authority of

the various investigative bodies that might be available.

To date the IGs of the Transportation, Health and Human

Services, and Labor Departments have responded to our invitation.

We-promptly provided them with advice that addressed their

concerns and made it clear they could carry out the types of

imnvetigations they had inqaired about. There was s me" in
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those instances to consider alternative ways of structuring

investigations because we advised the IGs that they had the

requisite authority.

Chairman Glenn's letter of invitation for the hearing today

raises some questions about the OLC Opinion's conclusions in

light of other provisions of the Inspector General Act and the

later-enacted Program Fraud Civil Remedies Act of 1986. These

provisions do not alter our conclusions.

The letter points out that IGs mare empowered to investigate

- a variety-of matters reported by 'whistleblowers. '" In

particular, Section 7 of the Inspector General Act provides that

an IG

may receive and investigate complaints or
information from an employee of the
establishment concerning the possible
existence of an activity constituting a
violation of law, rules, or regulation, or
mismanagement, gross waste of funds, abuse of
authority or a substantial and specific
danger to the public health and safety.

5 U.S.C. App. I 7(a). Furthermore, the IG may not reveal the

identity of the employee unless the disclosure is "unavoidable,"

5 U.S.C. App. 1 7(b). Chairman Glenn's letter states that this

requirement could fmakle] it problematic for any other office to

undertake the investigation., The letter suggests that Section 7
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thus calls for IG investigations that would be outside the scope

recognized a. proper by the OLC Opinion. -

Because the type of investigations discussed in the OLC

Opinion did not result from Owhistleblowingm by agency employees,

the Opinion did not interpret Section 7. By its terms, Section 7

applies oly when an agency employee has conveyed a complaint or

information to an IG. In the absence of such a communication

from an agency employee, Section 7 could not, even on the most

generous reading, be the basis for an investigation by an 1G.

Thus, it cannot disturb the general conclusions of the OLC

O-pinion.

In fact, OLC has never been asked to interpret the scope of

the whistleblower provision. Generally, it is most productive to

interpret statutes in the context of specific facts that can

sharpen and illuminate the issues, and I would be reluctant to

state any definitive position about Section 7 in the abstract.

However, in a tentative way, I can outline some of the

considerations that should help to shape an interpretation of

Section 7.

The overriding intent behind the section was to provide a

secure channel to the IGm for whistleblowers. Congress noted

that Nit is never easy to "blow the whistle* on one's supervisors

or colleagues," S. Rep. No. 1071 at 35, but that Othe employees
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of an establishment can be valuable sources of information about

fraud, waste, and mismanagement within the agency, JA. at 36.

The OLC Opinion expressly recognized that IGs have authority to

investigate the actions of agencies and their employees. Given

that the legislative history of this section suggests that it

addresses internal problems caused by an agency's dereliction of

duty, I am skeptical that the provision would generally authorize

investigations going beyond the broad range of investigations

already discussed. However, our office cannot opine on this

issue without a concrete case in which the IGs and other

interested components of the government could make their views

known.

Chairman Glenn's letter also notes that the Program Fraud

Civil Remedies Act of 1986, 31 U.S.C. If 3801-3812, empowers IGs

to investigate certain false statements or claims submitted to

the government. The sanctions levied under that Act, however,

are administrative in nature. Thus, the-Act does not give an IG

authority to seek civil or criminal sanctions in regulatory

compliance programs. The OLC Opinion did not address any

authority for administrative investigations that an IG might

exercise under that Act. Where an IG has authority under that

statute, the Opinion does not limit that authority in any way.

Let me now turn to an issue concerning the scope of the OLC

Opinion. Noting that the OLC Opinion addresse a situation where
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t.be IG at the Labor Department asserted inherent authority under

the Inspector General Act to conduct regulatory investigations,

Chairman Glenn's letter asks whether the OLC Opinion also

precludes an agency head from delegating such authority to an IG

pursuant to Section 9(a)(2) of the Act. The OLC Opinion

expressly answered that question in the affirmative (Opinion at

_1-12). The immediately preceding subsection of the Act (Section

9(a)(1)) transferred to the newly-established IG Offices a number

of existing government offices that performed audit and

investigative functions. Consistent with the transfers made by

that subsection, Section 9(a)(2) also transferred to the IG

Offices

such other offices or agencies, or functions,
powers, or duties thereof, as the head of the
establishment involved may determine are
properly related to the functions of the
Office and would, if so transferred, further
the purposes of this Act, except that there
shall not be transferred to an Inspector
General under (this subsection] program
operating responsibilities.

Sjnce an IG is precluded under the Act from conducting regulatory

investigations, it follows that the agency head cannot delegate

such authority to tae IG, because it is not 'properly related0 to

the IG's statutory functions and would not 'further the purposes

of this Act,* as required by Section 9(a)(2).
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Because of the preceding conclusion, it was not necessary

for the OLC Opinion to discuss explicitly the question of whether

the conduct of regulatory investigations also constitutes a

Program operating responsibility,g the delegation of which to

an IG is prohibited under Section 9(a)(2). We believe that an

affirmative answer to that question was implicit in the rationale

of the OLC Opinion and wish to make it clear to the Committee

today that that is our view. As previously stated, Congress

intended that the IGs would oversee but not conduct agency opera-

tions, and we find no basis in the Act or its legislative history

for concluding that agency regulatory investigations should be

treated any differently in this regard from any other agency

operations.

This conclusion is supported by the discussion of Section

9(a)(2) contained in the House and Senate reports on the Act.

Se H.R. Rep. No. 584, 95th Cong., lot Seas. 15 (1977) ("In order

to prevent compromising the independence and objectivity of the

Offices of Inspector General, transfer of program operating,

responsibilities to the offices is prohibited.m); S. Rep. No.

1071, 95th Cong., 2d Sess. 38 (1978) (substantially identical

language). In our view, Congress' interest in preserving the

IGs' "independence and objectivityip regarding oversight of an

agency's regulatory investigative operations would certainly be

threatened if an IG were to undertake some of those operations
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himself, thereby putting himself in the position of overseeing

his own performance of an agency function.

The legislative history of the 1988 amendments to the

Act demonstrates a congressional understanding that is fully

consistent with this conclusion. In responding to concerns that

extending the Act to the Department of Justice would interfere

with the Department's investigative and law enforcement

functions, the House report stated that:

A simple extension of the 1978 act to
include the Department of Justice would not
result in a direct and significant distortion
and diffusion of the Attorney General's
responsibilities to investigate, prosecute,
oF to institute suit when necessary to uphold
Federal law. The investigation and
prosecution of suspected violations of
Federal law and the conduct of litigation are
parts of the basic mission or program
functions of the Department of Justice. The
1978 act does not authorize inspectors
general to engage in program functions and,
in fact specifically prohibits the assignment
of such responsibilities to an inspector
general.

H.R. Rep. No. 771, 100th Cong., 2d Sees. 9 (1988) (footnote

omitted). Just as the 100th Congress understood the Act to

prohibit the Justice Department IG from being assigned the

Program function' of investigating suspected violations of

federal law, we understand the Act to prohibit any IG from being

assigned pursuant to the Act the function of investigating
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suspected violations of a regulatory statute, where investigating

such violations is an integral part of'the agency's programs.

Chairman Glenn's letter suggests that the OLC Opinion rests

on Congressional intent and asks whether there is any bar to

Congress' clarifying that intent. As long as the President

retains control over the appointment and activities of the IGs,

there would, in principle, be no constitutional bar to expanding

the IGs' jurisdiction into the areas where the OLC Opinion

concluded that the Act now excludes the IGs.2 But Congress can

clarify its intent -- or, more precisely, can reformulate the

intent of a previous Congress -- only by passing another statute.

Congressional intent can legitimately be inferred from the

language, structure, and history of a law because the entire

Congress has had an opportunity to examine all of these matters

during the course of passage and has then voted on the bill and

presented it to the President for his consideration. Therefore,

although Congress may amend or clarify the Inspector General Act,

it may do so only through the process for enacting a law as

provided in the Constitution.

2 Of course, we would need to review any specific language
expanding IG jurisdiction, in order to determine whether other
constitutional issues that we cannot now foresee have been
raised.
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I will close, Mr. Chairman, by stating that we remain

convinced that the OLC Opinion sets forth the correct

interpretation of the scope of Inspvctor General investigative

authority under the Inspector General Act. I look forward to

answering your questions about the Opinion and my testimony, but

with your permission we would appreciate the opportunity for

Stuart Gerson first to present the Department's testimony

concerning the actual impact of the Opinion on law enforcement.
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CIVIL DIVISION

We welcome this timely opportunity to discuss the views of

the Department of Justice on various issues dealing with the

authority and role of the Inspectors General of the various

Executive branch components, and toreiterate our firm commitment

to supporting these officials and, most of all, to fighting fraud

and corruption wherever it might be found.

Indeed, in the time that I have been the Assistant Attorney

General for the Civil Division, I believe that there has been

extremely useful and effective cooperation with the Inspectors

General, especially in the areas where fraud can be the most

costly: defense and federally-guaranteed health services.

For example, with the cooperation of the Inspector General

for the Department of Defense, we have successfully attacked

overseas bid-rigging in military contracts and we are actively

engaged in suits involving allegations of falsified testing

results and other forms of defense fraud.

With the critical assistance of the Inspector General of the

Department of Health and Human Services, the Civil Division has

made a good start in cases designed to vindicate the

congressionally-mandated policy that Medicare must be a secondary

payer when other forms of health insurance are available. These

cases could save the public treasury many millions of dollars,

and the working relationship with the IG, by his account and

mine, has been highly professional and effective. We believe

that our offices also are working effectively with regard to food
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and drug regulation and other areas of mutual interest and

jurisdiction.

Notwithstanding the clearly documentable success of the

coordinated work of the Justice Department and Inspectors

General, there has been some confusion generated by the legal

opinion rendered by the Department's Office of Legal Counsel.

While the Assistant Attorney General for that Office, my

colleague Mr. Barr, is here today to explain that opinion and its

ramifications, I note two things about it.

First, the scrutiny that it has gotten has been centered on

one form of case in a single department. That is a testament to

the fact that the Imspectors General as a whole have no

difficulty exercising their jurisdiction effectively. Second,

even in one area of inquiry, i.e., Food and Drug Administration

matters involving the IG of the Department of Health and Human

Services, the cases-are proceeding with reasonable dispatch.

Moreover, because of the option of detailing employees, Inspector

General personnel have not necessarily been displaced from these

matters.

Nevertheless, if there has been doubt or confusion, either

by some Inspectors General or by other segments of government,

then part of our goal today is to eliminate that uncertainty.

Assistant Attorney General Barr has presented the legal

rationale underlying the OLC Opinion. I shall inform you of how

we are actually working on cases in view of it.
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It is natural and necessary to focus on the specifics of

Inspector General authority. However, fully to appreciate the

soundness of the views expressed by the Department of Justice, it

might be better first to step back to look at the overall concept

of an office of Inspector General. A broader perspective also

will assist in explaining the corrective steps that we have

suggested could be taken to further investigations which might be

technically outside of the general authority of an Inspector

General, but where it is desirable to continue the IG's

involvement.

An Executive-Branch Department's traditional investigators

can be analogized to a police force. The Office of Inspector

General, created by statute in 1978, established in-house

investigators, a segregated internal affairs arm, if you will,

to make certain that fraud, waste and abuse within that police

force are ferreted out and lead to punishment. That of course is

not their only function, as Inspectors General not only police

the regulators' actions, but have the additional roles that in

greater detail have been described by Mr. Barr. Of particular

importance, IG's become the "front-line" investigators as to

possible wrong-doing by recipients of federal funds, such as

contractors and grantees.

This police of the police are responsible for assuring that

the traditional investigators faithfully perform their roles in

pursuing criminal conduct and are not themselves violating the

law. However, if the Owatch-dog" investigator entirely supplants
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the main-sequence investigator, the very potential abuse that the

IG system is designed to uncover necessarily will go-undetected.

The Inspector General's purpose cannot be served if the Inspector

General takes over the integral programs administered by an

agency.

We have no reason to doubt that Inspector General personnel

are as honest and dedicated as any public servants. We likewise

believe that most federal agency employees are well-intentioned.

There either is or is not a reason for an Inspector General

system in the first place. Once it is determined that a sentinel

is needed to detect the malfeasance of those given responsibility

for specific categories of investigations, that very

determination answers whether one group cannot be both watchdog

and street cop.

One specific concern, expressed in this Committee's request

for testimony, was the possible impact on the validity of

criminal prosecutions if evidence obtained by Inspectors General

acting outside of their statutory authority was to be used at

trial. We could not discount the possibility that a defendant

would attempt to set aside a conviction or block a prosecution

because it was based on an investigation that was beyond an

Inspector General's authority. We see no useful reason to

highlight the specific arguments that might be raised to attack

the validity of a prosecution. In sum, however, we believe the

Government has a strong position that would protect convictions

and prosecutions based on evidence obtained during such
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investigations that were beyond the scope of Inspector General

authority. Even so, prosecutions frequently present significant

hurdles in proving to the jury both that the defendant was

engaged in unlawful conduct and that such conduct was performed

with the requisite criminal intent. These prosecutions should not

be burdened by unnecessary extra questions about the Inspector

General's authority to participate in-the investigation.

For your information, we are aware of only three challenges

to convictions or prosecutions that were brought in the year

since the OLC Opinion was issued. None of those was successful.

We are not able specifically to divide the prior convictions

obtained in part through IG investigatory work, and state in what

number an IG might have been operating inconsistently with that

office's authority. In many respects, only each individual

Inspector General Office would have the information in sufficient

detail to indicate the subject matter of each investigation.

Still, we agree with the Committee that quantifying the issue is

relevant. The following should be helpful in that regard.

We will discuss two Inspector General offices to explain our

analysis of their work. The first, and the one that has been

much discussed in relation to the authority issue, is the IG for

the Department of Health and Human Services. In a report

submitted to this Committee in March, 1990, entitled OSummary of

OIG Involvement in Food and Drug Administration Criminal

InvestigationsW Inspector General Richard P. Kusserow has stated

that investigations conducted by his office during FY 1990 have



121

led to 1278 Convictions against individuals and entities who

committed offenses involving HHS programs. During that same time

period, 30 arrests or convictions were obtained pursuant to the

delegation of investigatory authority for Food and Drug

Administration matters. There were also 8 employee disciplinary

actions or referrals involving FDA, though it would appear the

delegation was not a necessary predicate for those. Thus, only

approximately 31 of the convictions obtained through HHS-IG

investigatory endeavors were dependent upon the purported

delegation of authority.

Indeed, after HHS Secretary Sullivan withdrew the

delegation, a total of 212 investigations in which IG involvement

at some level occurred were identified by the IG as being subject

to the authority question. It appears to us that this includes

the 30 for which convictions were obtained. Our examination of a

printout we received from the IC in February revealed that in

perhaps 50 or more matters the OIG had jurisdiction without

regard to the Secretary's withdrawal of the delegation.

Moreover, approximately 30 additional matters were closed by OlG

generally because the OIG determined that the allegations were

unsubstantiated or a United States Attorney declined prosecution,

without any regard to questions about the OIG's authority. Thus,

at most only approximately 130 matters were left for possible

referral to the Food and Drug Administration for whatever further

development was required. As of April 20, 1990, the Inspector

General has referred 90 files to the Department of Justice. The
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rood and Drug Administration already had been investigating many

of these. Many of the remainder were minor allegations received

by the Inspector General that had apparently not yet been

investigated, and did not include evidence of serious criminal

wrongdoing.

Though we do not find in the Inspector General's March, 1990

report to this Committee the total number of cases handled by the

HHS-IG during a one-year period, we did discover that in the 1990

appropriation hearing for his office, Mr. Kusserow testified the

HHS-IG had an average of 3755 investigations underway. If that

means that on any given day during the year that was the average,

then the total number of cases with which the IG was involved for

the year would in addition include other cases opened or closed.

Such a computation might dramatically alter the total. Yet even

just using the 3755 figure, and even employing the full number of

212 Oaffectedm cases, which clearly is at least twice too large,

less than 6% of what the IG investigated are questioned FDA

matters.

It is also instructive that the HHS Inspector General's own

statement to me in a meeting in February, 1990, was that the FDA

matters were an "insignificant* part of his office's total

investigation inventory. After viewing these figures, that

assertion rings true. Thus, as to the work of this particular

Office of Inspector General, the number of past investigations

affected by the authority question is minimal.
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A separate set of figures puts the questions raised about

the impact of the OL opinion in perspective. -For the large

number of IG offices that have not taken a role in regulatory

matters, this clarification of authority is virtually irrelevant.

For example, we examined information from the Department of

Defense Office of Inspector General. Their latest semi-annual

report reveals that for the six month period from April 1 through

September 30, 1989, that office conducted 4811 investigations.

Our review of the twelve categories used by the Defense

Department IG to describe its investigations, indicates none of

those investigations would be affected by the authority issues.

This Committee itself may have reports from individual
Inspectors General that indicate their perception of the breadth

of the impact of the authority issue. Our very clear perception

is that although from a few offices there are statements'that a

large segment of initiatives have been impeded, the overwhelming

majority of investigations government-wide are unaffected by this

clarification of jurisdiction. In part that is because most IG's

have only conducted investigations that fall within the

traditional understanding of Inspector General authority. Since

a group of Inspectors General will also be testifying before this

Committee, their individual view of the scope of the authority

issue will be presented as well.

The Committee has asked (Question E) for assurances that

fully appropriate attention will be given to subsequent investi-

gations. Let me assure this body that we are committed to
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investigating criminal-conduct and believe the answers for the

future are not that complicated. For example, we have previ-

ously submitted written guidance to the lIS-10 regarding that

Office's authority. We present that to the Committee here today.

This guidance indicates that there is an incredibly broad

range of IG responsibilities that are totally consistent with the

proper statutory authority of that office. The most significant

is the traditional fraud, waste and abuse within the agency. If

this kind of violation is coupled with allegations of substantive

violations of the statutes regulated by the agency, the IG's

involvement in the intertwined aspects of the case is generally

appropriate. The component of the Department of Justice that

traditionally deals with that particular agency and its IG stands

ready to provide advice as to specific questions.

As part of the analysis of the tools available for future

investigations, we should mention the additional advice that we

have given the MHS-IG. There are obvious resource allocation

problems within almost every agency. If a particular agency with

responsibility over an investigation needs assistance from its

IG, and the IG's authority would not encompass the assistance

needed, we believe a detail of the necessary IG investigators to

the appropriate agency An most cases would statutorily be

permitted. The relevant agency or Executive branch department's

specific statutes, including its appropriations, need to be

examined before a specific answer can be given. The advantage of

a detail is that it is consistent with the concept of having a



125

separate IG office of watchdogs. Once detailed to the regulatory

agency, the IG personnel become supervised by that agency, not

the IG's office, and they become part of the overall regulatory

mission. For purposes of that specific investigation, they are

as'much part of the regulatory agency as any other employee, and

also as subject to the IG office's traditional oversight for

misconduct, fraud, waste and abuse.

The Federal Bureau of Investigation also has a role. We in

no way belittle the substantial responsibilities the FBI has in

countless other areas. But specific assurances have been given

that make us comfortable in stating that the FBI will handle

significant criminal investigations for which no other resource

is available.

The whole question of which is the proper office to handle

an investigation has also raised concerns about liability if

improper actions were taken. Specifically, Senator Glenn's

letter asked about possible Bivens constitutional tort actions

against Inspector General agents who participate in unauthorized

investigations. We do not believe that any constitutional rights

are implicated by the question of whether a particular

investigation is authorized by the Inspectors General's Act.

Thus, that question should have no bearing upon an investigator's

exposure to Bi vns liability. A court should not perceive an

IG's potential actions outside the scope of his statutory

authority as a violations of a constitutional right that would

lead to Blvens litigation. Any investigation, clearly within or

31-649 0 - 90 - 5
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clearly outside an IG's authority, has the technical potential

for Divans exposure, but only if the actions violated the

plaintiff's clearly established constitutional rights of which

the government employee should have known. Seear L

zgr ld, 457 U.S. 800 (1982). Thus, the employee's liability

is determined by an examination of the nature of the acts in

question, rather than whether the acts were authorized.

Of course, a Bivens constitutional tort is not the only

possible liability that a government employee might have. As to

common law torts, there is potential protection from liability

-'- by operation of 28 U.S.C. 6 2679. That statute provides that,

upon the certification by the Attorney General that the employee

was acting within the scope of his employment with regard to the

acts in question, the United States shall be substituted as

defendant in any common law tort action against a government

employee.

The determination of whether to authorize representation

when an employee is sued in his individual capacity is determined

upon a case by case basis after a thorough analysis of the facts

of each case. The determination is governed by a two part test:

(1) was the employee acting within the scope of his employment,

and (2) is representation otherwise in the interest of the United

States. 28 C.F.R. § 50.15.

In general, resolution of the first question depends upon

the purpose of the employee's actions. If the employee is acting

to further the interests of the government, rather than some
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personal interest or motive, his actions, even if mistaken or

misguided, will be-viewed as being within the scope of

employment. This is particularly true if the actions were taken

at the instruction of the employee's supervisor.

The determination of whether representation is in the

interest of the United States is also dependent upon an analysis

of the facts and circumstances of the individual case.

Obviously, it is not in the government's interest to represent an

individual if the known facts indicate that he has engaged in

serious improprieties or criminal conduct. By contrast, it is in

the government's interest to minimize the disruption caused by

individual liability lawsuits that result from an employee's good

faith attempt to perform his duties.

Because of uncertainties some Inspectors General have had

regarding their authority, a certification could still be proper

that employees who conducted questioned investigations pursuant

to instructions from their supervisors were acting within the

scope of their employment.

You have requested some additional history on the steps the

Department of Justice took regarding the withdrawal of a

delegation of investigatory authority from the Secretary of

Health and Human Services to that Department's IG. You

specifically ask Owhy DOJ felt it was necessary to insert

itself?O It has been alleged by some that this was nothing more

than a Otuif battle." Such an allegation is the almost

instantaneous explanation for some when an issue of authority is
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raised. Such a view is both unfortunate and unfair. In summary,

the Department 'inserted itself" because prosecutions might have

been adversely affected, and IG participation in certain

substantive FDA matters would have been a violation of the letter

and purpose of the Inspector General Act. If the Department of

Justice cannot pursue concerns such as these without its motives

being questioned, then that fact is indeed portentous.

CONCLUSION

We have presented here today our objective view on the

impact the IG authority issue will have on work already performed

by those 24 offices, and the ability of each IG to perform

necessary investigations in the future. We believe that the past

investigations and convictions cannot be successfully questioned

in court action, but continuing and magnifying the risk of that

was inexcusable. We firmly believe that a proper understanding

of the expansive IG authority leads inescapably to the conclusion

that most future investigations should continue unimpeded. Those

areas in which questions arise can be dealt with through the

mechanisms that we have suggested. There is no reason for past,

present or future malefactors to feel comfort over the issues

that have been raised regarding IG authority. Vigorous

investigatory efforts are unhampered and in only a small minority

of cases diverted to other resources. Prosecutions and

convictions are now even less subject to needless technical
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attacks, and the letter and the purpose of the Inspector Genera_-

Act is being fulfilled.

Yes, problems will remain in the investigation, prosecution

and conviction of criminal conduct. These problems are no worse,

however, and we in all candor believe they are actually lessened,

by proper understanding of and respect for the appropriate role

of the Inspectors General in the Executive Branch.
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U.S. Department of Justice

Civil Division

fice of M Aassia' A nonmy Gmerel W nshim~ron. D.C. 20530

March 28, 1990

Richard P. Kusserow
Inspector General
Office of the Inspector General
Department of Health & Human Services
Washington, D.C. 20201

Dear Mr. Kusserow:

Over the past six weeks, members of our respective staffs
have engaged in a number of what I hope have been productive
discussions concerning the scope of Inspector General
jurisdiction and permissible activity as to Food and Drug
Administration cases (as well as generally) in view of the
opinion on the subject issued by the Uffice of Legal Counsel. In
the wake of those exchanges between our offices, I thought it
useful to confirm in writing what the metes and bounds of that
considerable jurisdiction are.

As you can see from the attached summary, your office has a
broad range of authority regarding the FDA. As cases arise, IG
jurisdiction most often will be determinable from the face of the
subject matter of the allegation raised. In cases of doubt, the
Department of Justice and the Office-of the Inspector General
shall meet promptly to discuss the matter. Where it is
determined that, under the Office of Legal Counsel opinion, the
Inspector General does not have independent jurisdiction, the
Civil Division will consider alternative means,for Inspector
General involvement-on a case by case basis.

The legal issues that undergird jurisdictional limitations
are matters of importance which can be adhered to without
prejudice to the effective development of food and drug cases.
We thus look forward to continuing to work with you as



our respective offices assure that violations of the food anddrug laws are vigorously investigated and that culpableindividuals are brought to justice.

Sincerely,

Assistant Attorney General
cc: Michael J. Astrue

General Counsel
Department of Health and Human Services
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General Guidance Regarding HHS Office of Inspector
General Investigations or Referrals of FDA Related Matters

The following describes the appropriate handling by the
Department of Health and Human Services' Office of Inspector
General (OIG) of allegations and cases relating to the Food and
Drug Administration.

1. The OIG has full authority to investigate matters
focusing on mismanagement within FDA, employee misconduct
matters, and fraud, waste and abuse by recipients of FDA funds.
Such matters are within the OIG's investigative jurisdiction, and
need not be referred to the Justice Department until such time as
the investigation is completed.

2. Upon completion of the OIG investigation, the matters
referred to in paragraph 1 above are to be referred to the
Criminal Division of the Department of Justice or to an
appropriate United States Attorney's office for prosecution, with
immediate notice of such referral being given to the Office of
Consumer Litigation of the Civil Division.

3. As to matters relating to the Food and Drug
Administration (other than matters set forth in paragraph 1
above) which s involve violations of the Federal Food, Drug,
and Cosmetic Act (NFFDCA") (including the Prescription Drug
Marketing Act), or related statutes (for instance 18 U.S.C. §
1001 (false statements); 18 U.S.C. § 371 (conspiracy); 18 U.S.C.
§§ 1341, 1343 (mail and wire fraud)], the OIG may not investigate
unless arrangements are made for OIG involvement consistent with
the Office of Legal Counsel (OLC) opinion of March 9, 1989. Such
arrangements could include a temporary detail to other
appropriate agencies. Examples covered by this paragraph
include: steroids cases; distribution of counterfeit drugs;
illegal distribution of drug samples; illegal diversion of drugs;
failures by regulated entities to report information or false
statements in the approval, post-approval or inspection process;
and the unapproved use, marketing, misbranding or adulterating of
products regulated by FDA.

4. If the OIG desires -involvement in any of the
allegations, matters ond cases falling within the categories
described in paragraph 3 above, it may request that the
Department of Justice determine whether the OIG may do so
consistently with the OLC opinion. The request should be
directed to the Office of Consumer Litigation.

5. As to any investigation that will involve matters
within paragraph 1 above and also associated violations of the
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FFDCA or related statutes by regulated industry, the OIG's
continued participation is generally appropriate. Thus, if there
are alleged violations both within and without the proper
jurisdiction of the OIG, both may be pursued if there is a
sufficient nexus between them. The Office of Consumer Litigation
will, upon referral of such an investigation, certify the
propriety of OIG's participation. This may require input from
the relevant United States Attorney's office.

6. If OIG has any question as to whether a particular FDA
related allegation or matter falls within its investigative
jurisdiction, it should discuss it with the Office of Consumer
Litigation.

7. Referral of new matters received by the OIG should be
in accordance with the responsibilities and referral procedures
within HHS in place prior to July 24, 1989. Matters normally
investigated by FDA prior to referral (assuming they do not
suggest improper action by FDA personnel) should be investigated
by FDA unless it is concluded that a particular matter should
receive Office of Consumer Litigation attention in the first
instance.
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Authority of HHS Inspector General
to Investigate Private Party Fraud

Against FDA

The HHS Office of Inspector General may investigate fraud by
those who contract with, or receive grants from, the FDA. In
connection with an oversight investigation of a regulatory
program, the office may perform 'spot checks' of the FDA's own
investigations by looking into some of the specific cases of
alleged fraud that the agency is or could be pursuing.
Furthermore, the office has authority to investigate private
parties' collusion in, or inducement of, wrongdoing by-FDA
personnel. However, as explained below, it is our view that the
Inspector General Act of 1978 ('Act") does not authorize the
Inspector General to undertake investigations that are an
integral part of the FDA's programs. We believe that certain
investigations of fraud against the FDA would fall into this
category.

The Act makes it the 'duty and responsibility of each
Inspector General, with respect to the establishment within which
his Office is established . . . to conduct, supervise, and
coordinate audits and investigations relating to the programs and
operations of such establishment' and 'to conduct, supervise, or
coordinate other activities carried out or financed by such
establishment for the purpose of . . . preventing and detecting
fraud and abuse in . . . its programs and operations.' 5 U.S.C.
App. § 4(a)(1) & (3). There have been disputes over the scope of
Inspector General (IG) authority to conduct investigations. As
noted above, the Office of Legal Counsel in the Department of
Justice issued an opinion on March 9, 1989, which dealt with the
scope of an IG's authority in the context of regulatory
investigations. The Opinion concluded that the Act dor not
generally vest in the IG of the Department of Labor the authority
to conduct investigations into alleged violations of the
regulatory statutes administered by that agency. Underlying the
Opinion was a distinction between, on the one hand, the oversight
role that IGs properly perform by-investigating the manner in
which agencies discharge their responsibilities and, on the other
hand, "a direct role in investigations conducted pursuant to
regulatory statutes' (Opinion at 1), which IGs may not undertake.

The Opinion pointed to legislative history that supported
this distinction. Congressman Levitas, for example, stated

The Inspectors General to be appointed by the
President with the advice and consent of the
Senate will first of all be independent and
have no program responsibilities to divide
allegiances. The Inspectors General will be
responsible.for audits and investigations
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only ... Moreover, the offices of
Inspector General would not be a new 'layer
of bureaucracy' to plague the public. They
would deal exclusively with the internal
operations of the departments and agencies.
Their public contact would only be for the
beneficial and needed purpose of receiving
complaints about problems with agency
administration and in the investigation of
fraud and abuse by those persons who are
misusing or stealing taxpayer dollars.

124 Cong. Rec. 10,405 (1978).

In particular, the legislative history compels the
conclusion that IGs do not have authority to condtict
investigations that are an 'integral part" of the agency's
programs:

While Inspectors General would hav-i
direct responsibility for conducting audits
and investigations relating to the efficiency
and economy of program operations and the
prevention and detection of fraud and abuse
in such programs, they would not have such
responsibility for audits and investigations
constitutina an integral Rart of the prQrams
invled. Examples of this would be audits
conducted by USDA's Packers and Stockyards
Administration in the course of its
regulation of livestock marketing and
investigations conducted by the Department of
Labor as a means of enforcing the Fair Labor
Standards Act. In such cases, the Inspector
General would have oversight rather than
direct responsibility.

H. R. Rep. No. 584, 95th Cong., 1st Sess, 12-13 (1977) (emphasis
added) .1 Thus, where an agency's compliance and enforcement unit
has authority to detect and investigate non-compliance by a
regulated party that could also be characterized as fraud against
the agency, the IG may not supplant the work of that compliance
and enforcement unit. If the agency unit is not performing its
responsibilities effectively, the IG has full authority to report
on the shortcomings and recommend improvements. But the Act, as
the legislative history makes plain, does not enable the IG to

1 In addition, section 9(a) (2) of the Act forbids delegating
to IGs any "program operating responsibilities."
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undertake himself the investigative tasks that Congress has made
an integral part of the agency's programs.

As the Department's Office of Legal Counsel observed in its
Opinion, a division of authority based on whether investigations
are an integral part of an agency's programs is not only mandated
by law but essential to protect the independence of IGs. The
officials designated by law to make and carry out policy for an
agency are to direct the investigations that are required for the
discharge of their responsibilities. The IGs, who oversee the
efficiency and integrity with which these policies are carried
out, retain their independence because they do not themselves
become responsible for the implementation of the agency's
policies.. Thus, the IG may investigate the agency's conduct of
regulatory investigations but may not conduct such investigations
himself. -_

The division of responsibility set up by the Act leaves wide
and appropriate scope for investigations by IGs. IGs may
investigate the recipients of federal funds, such as contractors
and grantees, see, ea,, S. Rep. No. 1071, 95th Cong., 2d Sess.
4, 6, 27 (1978). A special concern with financial wrongdoing led
Congress to give IGs' this power, and the power is recognized in
the legislative history of the Act: 'The [Inspector General's]
focus is the way in which Federal tax dollars are spent by the

- agencyT-both in its internal operations and its federally-funded
programs.' S. Rep. No. 1071 at 27. fr id. at 4 (concern was
with 'fraud, abuse and waste in the operations of Federal
departments and agencies and in federally-funded programsm; id.
at 6 (noting the need Oto insure that Federal funds are spent
carefully and in accordance with law'). IGs may also investigate
the actions of agencies and their employees, see, e.96, id. at 4,
28, and this authority also permits the IGs to investigate
private persons alleged to have colluded with agency employees in
wrongdoing. Furthermore, in the course of an oversight
investigation of a regulatory program, an IG may make 'spot
checks of the effectiveness of the agency's activities, by
looking into the facts of particular instances where a regulated
person has allegedly defrauded the agency.

These general principles apply to the relation between the
investigatory authority of the FDA and that of the HHS Office of
Inspector General (OIG). It-seems clear that the FDA, as a
central part of its regulation of the food and drug industries,
is responsible for investigating fraud allegedly committed
against the agency by persons that the agency regulates. For
example, as to drugs, the FFDCA expressly assigns that
responsibility to the agency, providing that the "Secretary (of
Health and Human Services] shall, after due notice and
opportunity for hearing to the applicant, withdraw approval of an
application with respect to any drug under this section if the
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Secretary finds . . . that the application contains any untrue

statement of a material fact.' 21 U.S.C. § 355(e)(5) ; Ar 21

C.F.R. § 5.10(a) (1) (delegating functions under FFDCA to

Commissioner of FDA). Furthermore, the FDA is responsible, more

generally, for enforcing laws applicable to drug manufacturers

and other licensees of the agency. §M, e,_, 21 U.S.C. § 360;

A=e also 21 U.S.C. § 335 (FDA hearing before reporting criminal

violation of FFDCA to the Justice Department). Therefore, should

fraud result in violations of those laws, the FDA's jurisdiction

would cover investigations, including investigations 
of possible

criminal offenses. The FDA maintains a staff of investigators

and compliance personnel, whose duties include determining

whether persons regulated by the agency have committed 
such fraud

in connection with the agency's regulation. See 21 U.S.C. §

372(a). Investigations of fraud against the FDA, therefore, will

as a general matter be an integral part of the FDA's programs and

thus outside the OIG's jurisdiction. Of course, we are not

addressing here any specific matter involving the FDA, and the

facts in particular cases might affect whether an investigation

was 'an integral part of the programs involved.0

Although we believe that it is not proper to turn over 
to

the OIG the responsibility for regulatory investigations 
that are

an integral part of FDA's programs, it may be appropriate 
to

detail OIG personnel to FDA's enforcement and compliance unit 
in

order to assist in such investigations. OIG personnel, for

example, may offer expertise not otherwise available to the

agency. Through such details, FDA can have the benefit of the

special expertise of OIG personnel and yet maintain control over

the discharge of its statutory responsibilities. Moreover, this

approach permits the OIG to maintain its necessary independence

from program responsibilities.



318

Mr. HUGHES. Mr. Barr, welcome.

STATEMENT OF WILLIAM P. BARR, ASSISTANT ATTORNEY GEN-
ERAL, OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT OF JUS.
TWICE
Mr. BARR. Thank you, Mr. Chairman. As you indicated in your

opening statement, the administration really has two proposals,
and in addition to those the administration will shortly be propos-
ing a death penalty for drug kingpins. You outlined the three basic
prongs that that proposal will have. Let me just review them brief-
ly and then discuss why we believe it is constitutional.

Under the first prong, we would essentially take what Congress
has made a mandatory life without parole offense and convert that
to a death-eligible defense. The elements there would be proof of
leadership of a continuing criminal enterprise that engages in very
substantial drug trafficking, measured either by $10 million annual
gross receipts or 300 times the transactions amounts of 21 U.S.C.
841(bXXB); that is about 30 kilos of heroin, 150 kilos of coke.

The second prong would provide for the death penalty for a CCE
leader, so that would again be the predicate, a CCE leader, who, to
obstruct justice or an investigation or a prosecution, attempts to
kill or directs another to attempt to kill any public officer, juror,
witness, or a family member.

The third prong of the proposal has three elements. First, a
felony violation under Federal law. Second, reckless disregard
posing a grave risk of death. And third, an actual death that re-
sults in the course of the violation. Of the three prongs, this is the
only prong that actually one of the elements of proof is proof of
causation of a death.

Now all three of these that I have been referring to as prongs
are essentially predicates to becoming death eligible. They do not
automatically trigger the death penalty provisions. In order to
impose the death penalty, the jury would have to find one of sever-
al aggravating factors, and they are, for example, previous convic-
tion where a death or a life sentence was authorized, previous con-
viction of serious narcotics felonies, use of a firearm, employment
or endangerment of youth, or use of lethal adulterants in the
drugs.

We at the Department of Justice believe that the imposition of
the death penalty on leaders of large-scale drug production and dis-
tribution operations would be consistent with the proportionality
rule of the eighth amendment. The eighth amendment's propor-
tionality rule essentially requires that the severity of the punish-
ment be proportionate to both the gravity of the injury caused and
the moral culpability or the blameworthiness of the offender.

We believe that imposing the death penalty on drug kingpins as
crafted in our proposal would be constitutional because of the
grave public harm which their trafficking activities cause, and be-
cause of the culpable state of mind that these individuals have.

Now there are two ways of measuring the gravity of harm
caused by a crime. There is the private harm and the public harm,
and the Supreme Court has recognized both of these. In the Coker
case which either you or some of the other members of the panel
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referred to, that dealt with a rape of an adult woman and the
Court there focused on the private harm, the direct injury to the
immediate victim of that act; although it did refer to the public
harm, and it pointed out that there was public harm and it charac-
terized it as assisting in the engendering of a sense of insecurity in
the community. That is how they gauged the public harm there.

In that case they found that the death penalty was not propor-
tionate for a nonaggravated rape of an adult woman. However, in
the past, Congress has dealt with grave threats to the Nation and
to the public by the death penalty even where no death can be
demonstrated to result. In the very first statute defining Federal
crimes, for example, in 1790, Congress prescribed the death penalty
for treason. The Supreme Court has upheld the imposition of the
death penalty for treason. Similarly, since 1917, Federal law has
authorized the imposition of the death penalty for the crimes of es-
pionage, and, in 1946, Congress responded to the enormous threat
posed by the release of sensitive information concerning nuclear
technology to hostile powers by imposing the death penalty under
certain circumstances for such conduct.

As these historical and other examples indicate, Congress has the
power to respond to conduct posing a serious threat to public safety
and national security by imposing the death penalty, even in situa-
tions where the defendant has not personally and directly engaged
in the killing of another human being. That Congress should use
this power to respond to the drug crisis we believe is clear. We be-
lieve the threat .that the massive influx of drugs into the Nation is
presenting to the public welfare of the American people is obvious.
The scope of the public harm caused by those who introduce large
quantities of drugs into our society is staggering. Over one-third of
all violent felonies in this country are committed by persons under
the influence of drugs. Statistics are set forth in my testimony
which attempt to portray the staggering impact of the narcotics
traffic on American society.

Recent Federal court decisions have recognized that the harm to
society caused by the distribution of illicit drugs may at least be as
serious as those involved in the case of the killing of an individual
human being. And there is one rather florid passage, written by
Judge Gee, in my testimony, where he says, "Except in rare cases,
the murderer's red hand falls on one victim only, however grim the
blow; but the foul hand of the drug dealer blights life after life and,
like the vampire of fable, creates others in its owner's evil image-
others who create others still, across our land and down our gen-
erations, sparing not even the unborn."

We believe that Congress has substantial latitude, far more than
any individual State has, in determining the necessary punishment
for crimes that affect the general public welfare and the security of
the Nation as a whole, and we believe that in reviewing Congress's
determination that past measures have been ineffectual and that
sterner penalties are necessary, substantial deference would be
given to congressional factfinding. This is particularly so in the
eighth amendment context.

Federal legislation passed by Congress and signed by the Presi-
dent represents the views of the representatives of all the people
and should be entitled to great weight in making the determina-
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tion whether American society as a whole regards a particular pen-
alty for a particular crime as disproportionate.

Some have suggested that, under the eighth amendment, the
death penalty can only be imposed for criminal conduct causing
the death of another human being. While we believe that the
eighth amendment imposes no such requirement, imposition of the
death penalty on the leaders of large-scale drug distribution organi-
zations meets even this standard. In its recent decision in Tison the
Supreme Court discussed the moral culpability necessary to justify
a sentence of death in the felony murder context.

Tison involved the imposition of the death penalty on defendants
who assisted two inmates in escaping from an Arizona correctional
facility. The defendants armed the escapees with weapons and
aided them in flagging down a family on the road to steal their ve-
hicle. The two inmates killed the family members after seizing
their car. Thus, the actual defendants in Tison did not have an
intent to kill, nor did they accomplish the actual killing. The Su-
preme Court noted, however, that they had a reckless indifference
to the value of human life and that this was a highly culpable state
of mind which was sufficient to support the death penalty.

We believe that when we are dealing with the phenomenon of
drug trafficking on a large scale the nexus between the trafficking
in these drugs and the death that is caused in America is clear and
compelling, and we set forth some evidence in the prepared
statement.

With that I will end the summary of my statement, and I would
be glad to answer any questions, along with Ed Dennis.

Mr. HUGHES. Thank you, Mr. Barr.
[The prepared statement of Mr. Barr follows:]
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PREPARED STATEMENT OF WILLIAM P. BARR, ASSISTANT ATTORNEY GENERAL, OFFICE

OF LEGAL COUNSEL, U.S. DEPARTMENT OF JUSTICE

Mr. Chairman and Members of the Subcommittee:

I am pleased to appear today to discuss various death

penalty proposals before the Subcommittee. My testimony will

focus principally on the constitutionality of the

Administration's proposal that the death penalty be extended in

certain circumstances to those who lead and organize large drug

distribution enterprises, individuals commonly referred to as

Drug kingpins.0

Federal law currently prescribes the death penalty for a

number of serious offenses. For example, death is a prescribed

penalty for crimes such as treason, death resulting from the use

of mail bombs, and the assassination of the President and other

high-ranking federal officials. In 1972, however, the Supreme

Court held in urman v. Georgia, 408 U.S. 238 (1972), that the

death penalty could not be imposed without procedures designed to

channel the jury's sentencing discretion. In the wake of Furma

state legislatures that chose to retain capital punishment

enacted sentencing procedures designed to guide the jury's

penalty determination. These procedures, designed to focus the

jury's attention on aggravating and mitigating factors connected

with the crime and the defendant's background, were upheld by the

Supreme Court in Gregg v. Georgia, 428 U.S. 153 (1976), and
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subsequent cases. More than two-thirds of the States have

responded to F£iuan and Grega by enacting the constitutionally

adequate procedures to allow for continued application of the

death penalty to the most serious crimes.

Although public sentiment nationwide reflects overwhelming

agreement with the proposition that capital punishment should be

an available sanction for the most serious offenses, Congress has

not, as yet, responded to Furman by enacting proper procedures

for enforcement of federal death penalty statutes. Thus, despite

the fact that Congress itself has determined by statute that

certain federal crimes should carry a penalty of death, Congress

has not adopted proper procedures for imposition of the death

penalty, leaving these federal criminal statutes empty shells.

Starting in 1983, Administrations have repeatedly submitted

comprehensive death penalty legislation to Congress; however, no

action has been taken to reestablish the federal death penalty.

Nearly a decade of delay is enough. It is time to act.

President Bush's Comprehensive Violent Crime Control

package, H.R. 2709, contains in Title II death penalty procedures

that satisfy the standards established by the Supreme Court.

Those procedures would apply to existing federal capital crimes

such as murder of federal law enforcement officers, murder

through the use of mail bombs, and espionage and treason. In

- 2 -
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addition, the President's proposal would extend the death penalty

to certain other crimes, such as an attempted assassination of

the President that comes close to succeeding. The details of

H.R. 2709 are well known to the Subcommittee.

In addition to the proposals included in the Violent Crime

Control package, the Administration will soon transmit to

Congress legislative proposals to implement the National Drug

Control Strategy, including extending the death penalty to drug

kingpins. First, let me briefly outline the scope of the

Administration's proposal, and then I will turn to a discussion

of the constitutionality of imposing the death penalty on

individuals who engage in large-scale distribution of dangerous

narcotics.

In addition to the death penalty provisions already

contained in H.R. 2709, Director Bennett's Drug Control Strategy

Implementation Bill for 1990 sets forth three situations in which

the leaders of large scale drug distribution networks could be

subject to capital punishment.

First, the death penalty would be available for the leaders

of continuing criminal drug distribution enterprises where the

enterprise itself received more than $10 million per annum in

drug revenues or engaged in certain importation or distribution

- 3 -
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offenses involving extremely large amounts of controlled

substances.

Second, the death penalty would be an available sanction

where the leader of a continuing criminal enterprise participated

in or authorized an attempt on the life of a judge, juror,

witness or other participant in the criminal justice process.

The importance of the availability of the death penalty in this

situation stems in part from the fact that the leaders of such

organizations already face the possibility of life imprisonment

without parole, and thus have every incentive to attempt to

obstruct the investigation of their organizations through

violence directed against judges, other law enforcement

personnel, or potential witnesses. This proposal recognizes the

vast resources and viciousness of these organizations, and their

proven disposition to engage in this kind of terrorism. Drug

barons operating out of Colombia have murdered scores of

Colombian judges. As we attempt to bring the heads of drug

organizations to justice, we cannot allow that type of terrorism

to spread here. Indeed, the FBI recently reported that in fiscal

year 1989 there was a 55% increase in threats of violence against

federal judges and United States Attorneys, and much of this

increase was related to drug prosecutions.

Finally, under the Administration proposal, the death

penalty would be a permissible penalty where an individual

- 4 -
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committed a drug felony with reckless disregard for human life

and caused the death of another human being. Under present law,

the death penalty is not available for reckless killings

connected with drug felonies, such as a shoot-out among rival

drug dealers that results in the death of innocent bystanders.

The Administration's proposal would fill this gap, and allow the

jury to consider imposing the death penalty in such situations.

In each of these three situations a penalty phase hearing

would be held in which the jury would receive and consider

information offered by the prosecutor and by the defendant with

respect to the appropriateness of the death penalty under the

facts of the specific case. No defendant could be sentenced to

death unless the jury unanimously found the presence of at least

one aggravating factor and further found that the aggravating

circumstances outweighed any mitigating factors.

Let me turn now to the constitutionality of the

Administration's new proposals.

- 5 -
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I. The Death Penalty for Drua Kingains is Constitutional

The Administration strongly believes that the death penalty

may constitutionally be extended in certain circumstances to

those drug kingpins who knowingly engage in the massive and

ongoing sale of dangerous illegal drugs. As noted above, the

National Drug Control Strategy contains such a proposal. In

addition, Senator D'Amato, with numerous co-sponsors, has

introduced legislation containing such a proposal in the Senate,

and Representative McCollum's anti-crime bill (co-sponsored by,

among others, Representatives Smith, Gekas and DeWine) contains a

similar proposal. Other proposals with analogous provisions are

also before the Subcommittee.

It is the considered view of the Department of Justice that

imposition of the death penalty on the leaders of large-scale

drug production and distribution operations would be consistent

with the proportionality requirement of the Eighth Amendment.

The Eighth Amendment's rule of proportionality requires that the

severity of punishment be proportionate to (1) the gravity of the

injury caused by the offense and (2) the moral culpability, or

blameworthiness, of the offender's state of mind. See Tison v.

Arizona, 481 U.S. 137, 148-49 (1987); Coker v. Georgia, 433 U.S.

584, 598 (1977); Gregg v. Georgia, 428 U.S. 153, 173 (1976)

(principal opinion). We believe that imposition of the death

- 6 -
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penalty on the leadership of major drug organizations would be

constitutionally permissible because of the enormous magnitude of

the public harm they cause and the depraved state of mind -- the

reckless disregard for human life -- involved in managing these

death-dealing enterprises.

The Supreme Court has held that the death penalty -- the

ultimate sanction -- must be reserved for cases where the harm

caused by the offense is especially grievous. See Greg , supra,

at 187 (principal opinion). The Court has recognized two ways to

measure the gravity of a crime. One is the degree of injury done

to the individual who is the direct victim of the offense.

Coker, sugra, at 598. The death penalty is appropriate for the

cold-blooded murderer because the degree of injury inflicted on

the individual victim -- the taking of the victim's life -- is

enormous. Gegg, supra, at 187. However, the gravity of a crime

can also be measured by the magnitude of the "public injury"

caused by the offense. Coker, supra, at 598. Thus, capital

punishment has historically been considered appropriate for

certain crimes that profoundly endanger the public welfare.

Since the inception of our Republic, it has been recognized that

certain criminal conduct -- even though it may not directly

involve homicide -- may inflict such egregious injury to society

at large, or may pose such a clear and present danger to the

lives of a large number of citizens, that the death penalty is

- 7 -
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warranted for those who purposefully engage in such conduct.

In the past, Congress has dealt with broad threats to the

security of the Nation and the people's welfare by imposing the

death penalty on individuals who -- although they have not

directly taken the life of another individual human being --

engage in conduct that profoundly injures the Nation as a whole.

In the first statute defining federal crimes alter the framing of

the Constitution, Congress prescribed the death penalty for those

guilty of treason. See Act of April 30, 1790, 1 Stat. 112

(1790). The Supreme Court has noted that legislation passed by

the First Congress sheds significant light on the scope of

constitutional limitations on legislative action, see Marsh v.

Chambers, 463 U.S. 783 (1983), and the Court has upheld the

imposition of death sentences for treason. 2f& Kawakita v.

United States, 343 U.S. 717, 745 (1952). Federal law still

prescribes the death penalty for treason today. cdM 18 U.S.C.

S 2381. Similarly federal law has, since 1917, authorized the

imposition of the death penalty for certain crimes of espionage.

In 1946, Congress responded to the enormous threat posed by the

release of sensitive information concerning nuclear technology to

hostile powers by imposing the death penalty under certain

circumstances for such conduct. See Act of August 1, 1946, 60

Stat. 766-767 (1946). The death penalty remains available for

peacetime espionage today, including espionage involving nuclear

secrets. See 10 U.S.C. S 906a. In 1961, Congress responded to

- 8 -
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the threat to public safety posed by aircraft piracy by making

the death penalty applicable to airliner hijackings. See Act of

September 5, 1961, 75 Stat. 466 (1961). As these historical

examples indicate, Congress has the power to respond to conduct

posing a serious threat to public safety and national security by

imposing the death penalty, even in situations where the

defendant has not personally and directly engaged in the killing

of another human being.

That Congress should use this power to respond to the drug

crisis is clear. Not since the dawn of the nuclear age have we

faced a threat more pernicious, more dangerous to the security

and welfare of the Nation than the current crisis involving the

large-scale importation and sale of narcotics. The importation

of drugs into this country by large-scale distribution

organizations violates the sovereignty of our borders and affects

our foreign relations with our neighbors in Central and South

America. At home, drug use destroys lives through dependency,

overdoses, violent crime associated with drug use, and the

facilitation of the spread of diseases like AIDS. The scope of

the public harm caused by those who introduce large quantities of

drugs into our society is staggering. Over one-third of all

violent felonies in this country are committed by persons under

the influence of drugs. U.S. Department of Justice, Bureau of

Justice Statistics, Sourcebook of Criminal Justice Statistics --

1988 624 (1989). In New York City, in 1988, 90 percent of all
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male arrestees tested positive for drug use. U. S. Department of

Justice, Bureau of Justice Assistance, 1988 Reoort on Drug

Control 2 (1989). A recent study of the criminal activity of 573

narcotics users conducted in Miami graphically illustrates the

connection between drugs and violent crime. In a twelve month

period these 573 drug users were responsible for 6,000 robberies

and assaults, 6,700 burglaries, nearly 900 vehicle thefts, and

more than 26,000 prostitution offenses. Id. at 18. In 1983, it

was estimated that the cost of drug use to American society in

terms of lost productivity, crime, and health care services was

almost sixty billion dollars. U.S. Department of Justice, ReRort

to the Nation on Crime and Justice 114 (2d ed. 1988). Indeed,

the Supreme Court itself has recognized in the context of drug

testing that the importation, sale, and use of illegal drugs is

Oone of the greatest problems affecting the health and welfare of

our population., National Treasury Employees Union v. von Rabb,

109 S. Ct. 1384, 1392 (1989).

Recent federal court decisions have recognized that the harm

to society caused by the distribution of illicit drugs may be at

least as serious as that involved in the case of the killing of

an individual human being. In Terrebonne v. Butler, 848 F.2d 500

(5th Cir. 1988), cert. denied, 109 S. Ct. 1140 (1989), the Court

of Appeals for the Fifth Circuit rejected the argument that the

Eighth Amendment's proportionality requirement prohibited a

- 10 -
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sentence of life imprisonment without parole for the sale of a

small amount of heroin. Judge Gee wrote for the en banc court:

Except in rare cases, the murderer's red hand falls on

one victim only, however grim the blow; but the foul

hand of the drug dealer blights life after life and,

like the vampire of fable, creates others in its

owner's evil image -- others who create others still,

across our land and down our generations, sparing not

even the unborn.

Id. at 504.

Similarly, in Young v. Miller, 883 F.2d 1276 (6th Cir.

1989), the Court of Appeals for the Sixth Circuit upheld a

sentence of life imprisonment without parole for possession with

intent to sell 1300 grams of heroin. In finding that the

sentence was not disproportionate under the Eighth Amendment, the

Court noted that the crime of large-scale distribution of drugs

Ois one of the gravest that a person can commit today,O and that

Nft]he ripple effect on society of such a large quantity of

heroin is staggering to contemplate.* IA. at 1283. Given the

widespread harms wreaked by those at the top of the very largest

of drug distribution operations, the Department believes that

Congress would be within its constitutional powers in determining

that this class of individuals, narrowly and appropriately

- 11 -
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defined, presents the same danger to the health and welfare of

the Nation as those who engage in treason or espionage. As a

consequence, imposition of the death penalty in these cases would

not be disproportionate under the Eighth Amendment.

Congress has significantly more latitude than any individual

State in determining the necessary punishment for crimes that

affect the security of the Nation as a whole. The Supreme Court

has repeatedly recognized that '(t]he Constitution gives Congress

broad comprehensive powers '[tio regulate commerce with foreign

Nations," and that N[h]istorically such broad powers have been

necessary to prevent smuggling and to prevent prohibited articles

from entry.' United States v. Montoya de Hernandez, 473 U.S.

531, 537-38 (1985) (quoting United States v. Ramsey, 431 U.S.

606, 618-19 (1977)). Thus, in reviewing Congress' determination

that past measures have been ineffectual and that sterner

penalties are necessary, substantial deference would be given to

congressional fact-finding. This is particularly so in the

Eighth Amendment context. In determining whether a particular

state law penalty is disproportionate, the Supreme Court inquires

into the legislation of the fifty States to determine the

'conceptions of decency' shared by 'modern American society as a

whole.' Stanford v. Kentucky, 109 S. Ct. 2969, 2974-75 (1989).

Federal legislation, passed by Congress and signed by the

President, represents the views of the representatives of all the

people, and should be entitled to great weight in making the
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particular penalty for a particular crime as disproportionate.

Some have suggested that, under the Eighth Amendment, the

death penalty can only be imposed for criminal conduct causing

the death of another human being. While we believe that the

Eighth Amendment imposes no such requirement, imposition of the

death penalty on the leaders of large-scale drug distribution

organizations meets even this standard. In its recent decision

in Tison v. Arizona, 481 U.S. 137 (1987), the Supreme Court

discussed the moral culpability necessary to justify a sentence

of death in the felony murder context. Tison involved the

imposition of the death penalty on defendants who assisted two

inmates in escaping from an Arizona correctional facility. The

defendants armed the escapees with weapons and aided them in

flagging down a family on the road to steal their vehicle. The

two inmates killed the family members after seizing their car.

Thus, the actual defendants in Tison did not have an intent to

kill, nor did they accomplish the actual killing. The Supreme

Court noted that '(a] critical facet of the individualized

determination of the culpability required in capital cases is the

mental state with which the defendant commits the crime.' Id. at

156. The Court found in the legislation of the States and the

common law support for the proposition that 'reckless

indifference to the value of human life may be every bit as

- 13 -
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The Court stated in conclusion: d

[W]e hold that the reckless disregard for human life

implicit in knowingly engaging in criminal activities

known to carry a grave risk of death represents a

highly culpable mental state, a mental state that may

be taken into account in making a capital sentencing

judgment .

jd. at 157-58.

In our view, those who lead large-scale drug distribution

enterprises "knowingly engage in criminal activities known to

carry a grave risk of death' under Tison and thus exhibit a

mental state which the Supreme Court has indicated can support a

sentence of death. As the Supreme Court noted in Tison,

l[d]eeply ingrained in our legal tradition is the idea that the

more purposeful is the criminal conduct, the more serious is the

offense, and, therefore, the more severely it ought to be

punished." Jd. at 156. In the case of so-called drug kingpins,

we deal with a conscious decision to introduce into society

addictive substances whose destructive capacity is unlimited.

Thus, unlike the murderer or rapist who generally strikes only

one victim, the large-scale drug distributor threatens millions,

indeed society at large. Cf. Gregg v. Georgia, 428 U.S. 153,
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202-203 (1976) (principal opinion) (creating 'risk of death to

more than one person' is an aggravating factor which may properly

be considered in capital sentencing). Moreover, the large-scale

drug distributor engages in this destruction of human life solely

for pecuniary gain. This, too, is a factor the Supreme Court has

considered relevant in adjudging moral blameworthiness in the

capital context. IL. at 197. Finally, the link between the

activities of large-scale drug enterprises and death is clear.

In the four-year period from 1985-1988, the Drug Abuse Warning

Network reports that over 14,000 overdose deaths were reported in

26 metropolitan areas, excluding New York City. Secretary

Bennett's 1989 National Drug Control Strategy report indicates

that drug use is now the single largest source of new AIDS

infections, and that one-half of all AIDS deaths are drug

related. The report further indicates that the number of drug-

related emergency hospital admissions increased by 121 percent

between 1985 and 1988. A recent survey of state prisoners

incarcerated for murder indicated that over 28 percent were on

drugs when they killed. U.S. Department of Justice, 1988 Report

on Drug Control, at 19. The deadly effect of drugs even reaches

to future generations. The Centers for Disease Control report

that 75 percent of infant AIDS cases are attributable to drug

use. Recent newspaper accounts indicate that the infant

mortality rate in the District of Columbia is three times the

national average. Drug use by pregnant mothers is the cause. In

our view, Congress could find that the link between the
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activities of large-scale drug dealers and the destruction of

human life is such that the harm they cause, combined with their

reckless indifference to the value of human life, justifies the

ultimate penalty.

Let me turn briefly to the relevance of the Supreme Court's

decision in Cokerv. Georgia, 433 U.S. 584 (1977) (plurality

opinion), to the constitutionality of prescribing the death

penalty for drug kingpins. In Coke , the Supreme Court held that

the death penalty was excessive punishment under the Eighth

Amendment for the crime of the rape of an adult woman. The

plurality opinion in Coker relied heavily on the fact that

Georgia alone among the fifty States allowed imposition of the

death penalty for rape, and that juries in Georgia itself seldom

returned sentences of death for rape. The Coke plurality also

indicated that in its view, "in terms of moral depravity and

injury to the person and public, [rape] does not compare with

murder." I.. at 598. The reason given was that "rape by

definition does not include the death of or even the serious

injury to another person." Id. (footnote omitted).

Coker's analysis of the past legislative practice of the

States and juries within the States has little relevance to the

constitutionality of a federal statute prescribing the death

penalty for those who lead large-scale drug enterprises. Rape

was a crime at the English common law, and thus the Court could
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by the States. In contrast, large drug enterprises, particularly

those of international scope, are a relatively recent phenomenon.

The situation is much as if a weapon were invented which reduced

its victims to a vegetative mental state but did not otherwise

affect their physical well-being. The constitutionality of

imposing the death penalty for the use of such a weapon could not

be measured by g practices of the States.

Moreover, the absence of state legislation in this area is

not necessarily an indication of public disapproval of the death

penalty for the leaders of large-scale drug distribution rings.

A far more likely explanation is that given the international and

interstate ramifications of the activities of these massive

enterprises, the States rightfully view the problem as beyond

their capacity to cope with and as demanding a comprehensive

federal solution.

In addition, Coker dealt with a common law crime perpetrated

against a single individual, and the Court focused only on the

harm to that individual. As several commentators have noted,

Coker did not purport to pass on the proportionality of the death

penalty in situations where significant risk of serious injury or

death is posed to many individuals. se Note, Coker v. Georcia:

Disproportionate Punishment and the Death Penalty for Rape, 78

Colum. L. Rev. 1714, 1729 (1978) (indicating that aircraft
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hijacking and espionage may be outside the Coker framework)4

Aacod The Supreme Court. 1976 Term--Leading Cases, 91 Harv. L.

Rev. 70, 128 (1977).

Finally, it shotild be noted that even as to state

legislation, the Coker decision does not purport to hold that the

death penalty is disproportionate to any crime which does not

directly result in the death of another human being. Coker

involved the crime of rape of an adult woman, and the Coker

plurality explicitly left open the question whether crimes

comparable to murder in terms of "moral depravityO and "injury to

the person and public' might be punished by death. Coker, 433

U.S. at 598. Indeed, after Coke a number of States continue to

maintain the death penalty for crimes not necessarily involving

the death of another human being where those crimes involve

either serious permanent injury to an individual, or a serious

threat to society at large. fit, e=g., Cal. Penal Code § 37

(West 1988) (treason); Ga. Code Ann. § 17-10-30 (1982) ("The

death penalty may be imposed for the offenses of aircraft

hijacking or treason in any case."); Idaho Code * 18-4504 (1987)

(first degree kidnapping); La. Civ. Code Ann. art. 14:113 (West

1986) ("Whoever commits the crime of treason shall be punished by

death."); Mont. Code Ann. S 45-5-303 (1987) (aggravated

kidnapping); Ad. § 48-18-220 (1987) (attempted murder and

aggravated assault while imprisoned); S.D. Codified Laws Ann.

§ 22-19-1 (1988) (kidnapping with bodily injury); Utah Code Ann.
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5 76-5-l03.5(2)(b) (1987) (aggravated assault while imprisoned).

In sum, the Administration is of the view that Congress may

impose the death penalty for non-homicidal crimes which imperil

national security or threaten the fabric of our society, or pose

a mortal danger to a large number of our people. The Department

also believes that under Tison v. Arizona, Congress could find

that the link between large-scale drug organizations and human

destruction is such that the leaders of these organizations

exhibit Oreckless indifference to the value of human life,' and

thus may be subject to the death penalty.

As reflected in the Administration's legislative proposal,

we believe Congress should use this power in order to deter and

punish those who commit these grave offenses against the American

people. The Administration's proposal narrowly and appropriately

identifies the category of offender, so as to target those most

culpable of wreaking broad societal harm, and those for whom the

link between the destruction of human life and drug kingpin

activities are the most well-documented. In addition, it seeks

to deter the use of violence by drug organizations against

witnesses, judges, and law enforcement personnel.

Many members of Congress evidently agree with the
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Administration on this key point. Of the bills before the

Subcommittee, four -- H.R. 3871, H.R. 3238, H.R. 3342, and

H.R. 3119 -- call for some form of death penalty for drug

kingpins. H.R. 3119 would also provide for the death penalty for

analogous offenses such as espionage, treason, and the attempted

murder of the President. The Administration is eager to work

with Congress to craft an appropriate drug kingpin death penalty

provision that will withstand constitutional scrutiny.

II. Habeas Corpus Reform

Congress must also address habeas corpus abuse, if federal

death penalty provisions are to be enforced seriously. As the

Attorney General recently noted in his statement before the

Federal Courts Study Committee, delay in capital litigation has

now reached crisis proportions. The average delay from time of

conviction and sentence to time of execution presently stands at

six years and eight months. AM U.S. Department of Justice,

Bureau of Justice Statistics, Capital Punishment 1988, at 1. In

1988, only 11 death sentences were actually carried out; more

death row inmates died of natural causes than had their sentences

executed. I., As Justice Powell told the Senate Judiciary

Committee, O[t]he hard fact is that the laws of 37 States are not

being enforced by the courts' as a result of habeas corpus

- 20 -
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abuses. Statement of Justice Lewis F. Powell, Jr. (Retired),

November 8, 1989, at 4.

The Administration strongly endorses the proposals for

habeas corpus reform put forth by the Ad Hoc Committee of the

Judicial Conference on Federal Habeas Corpus in Capital Cases,

chaired by Justice Powell. In essence, the Committee's report

proposes legislation that would afford States the option of

establishing effective systems for providing indigent capital

defendants with competent representation in state collateral

proceedings. If a State chose to establish such a system,

stronger rules of finality would apply in subsequent federal

review. Specifically, the defendant would normally be limited to

a single federal habeas corpus petition. Following the

affirmation on appeal of the district court's denial of such a

petition, and affirmation of the judgment or denial of certiorari

by the Supreme Court, further federal review would be barred

except on grounds that undermine confidence concerning the

defendant's factual guilt of the underlying capital offense for

which the sentence had been imposed.

A legislative proposal fairly embodying the Committee's

recommendations will soon be sent to Congress by the

Administration. We believe that the legislation enacting the

Powell Committee's proposals should be passed in conjunction with

the general habeas corpus reform proposal and federal death

- 21 -
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penalty proposal in the President's violent crime bill, H.R.

2709. Habeas corpus reform is as necessary as adoption of

appropriate death penalty procedures.

III. Recent Suoreme Court Decisions Addressing
Capital Sentencing Procedures

Recently, the Supreme Court issued several decisions that,

in the Department's view, can significantly improve the

uniformity and reliability of penalty phase proceedings in

capital litigation.

In Blystone v. Pennsylvania, No. 88-6222 (February 28,

1990), and Bode v. California, No. 88-6613 (March 5, 1990), the

Supreme Court made it clear that the legislature may

significantly channel the jury's discretion in weighing

aggravating and mitigating factors. Thus, the Court held that

the Eighth Amendment is not violated where a statute provides

that the jury must impose a sentence of death where it finds

either (1) an aggravating circumstance and no mitigating

circumstances; or (2) where it finds that the aggravating

circumstances outweigh the mitigating circumstances. In other

words, while the jury may consider any and all evidence in

mitigation, once the jury has made its decision on the presence

or absence of mitigating factors, the legislature may define the

consequences of that decision. In a third case, Saffle v. Parks,

No. 88-1264 (March 5, 1990), the Court approved a jury

- 22 -
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instruction designed to in-sure that the members of the jury did

not base their decisions on their own personal prejudices or

other nongermane and arbitrary factors.

The Administration intends to incorporate the holdings of

these cases into its own death penalty proposals, and we would

welcome the opportunity to work with Congress in this regard.

That concludes my prepared testimony. I will be happy to

answer any questions that the Subcommittee may have.

- 23 -
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Mr. HUGHES. Mr. Kreczko, welcome. We, likewise, have your
statement which will be made a part of the record, without
objection.

STATEMENT OF ALAN J. KRECZKO, DEPUTY LEGAL ADVISER, U.S.
DEPARTMENT OF STATE

Mr. KRECZKO. Thank you, Mr. Chairman. I am pleased to have
this opportunity to testify today concerning the potential impact of
a Federal death penalty upon the availability to the United States
of international extradition.

The extradition question is prompted by the fact that over the
last several decades a number of foreign countries have eliminated
altogether the death penalty or have limited significantly those of-
fenses for which the death penalty is available. Nine European
states, for example, have become parties to an international con-
vention which provides that no one shall be condemned to the
death penalty or executed.

Nevertheless, as explained more fully in written testimony, we
do not believe the passage of bills which authorize' the Federal
death penalty would have a significant adverse effect on our ability
to extradite terrorist murderers or drug traffickers to the United
States for prosecution. A number of our bilateral extradition trea-
ties contain a death penalty provision. This provision gives the for-
eign state the option to require the U.S. Government to assure that
the death penalty will not be imposed or, if imposed, will not be
carried out. In such cases, whether extradition occurs is in the
hands of the United States; that is, ,whether the United States is
willing to give an assurance that it will not prosecute the fugitive
for an offense which carries the death penalty.

Moreover, in some cases States may decide not to exercise this
death penalty option even when it is available to them. For exam-
ple, despite the existence of a death penalty provision in our extra-
dition treaty with Canada, the Canadian Attorney General decided
that the Government of Canada would not seek assurances regard-
ing the death penalty when it recently extradited an accused mass
murderer to stand trial in California.

I should note, however, that in cases in which the relevant bilat-
eral extradition treaty does not contain any provision relating to
the death penalty, the possibility of capital punishment could nev-
ertheless lead a foreign state to either request a death penalty as-
surance even though there is no applicable provision or to articu-
late an alternative treaty basis for denial of extradition, particular-
ly when the case involves one of its own nationals.

I would also be happy to answer any questions.
Mr. HUGHES. Thank you, Mr. Kreczko.
[The prepared statement of Mr. Kreczko follows:]
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Thank you Mr. Chairman. I am pleased to have this

opportunity to testify today concerning the potential impact of

a federal death penalty upon-the availability to the United

States of international extradition, in light of the fact that

a number of our extradition treaty partners do not extradite a

fugitive who faces the death penalty. This issue is raised by

H.R. 3539, a bill that enables the Federal Government to impose

the death penalty upon terrorists convicted of murdering United

States nationals. The present maximum federal penalty for such

acts is life imprisonment. The Report of the Vice President's

Task Force on Combatting Terrorism, which has served as the

blue print for our counter-terrorism policy since 1986,

recommended, as an important weapon in the legal battle against

terrorism, the enactment of federal legislation such as H.R.

3539, which permits the death penalty if a terrorist takes the

life of a U.S. national.

Although I have been asked to focus on H.R. 3539, 1 wish to

stress that my remarks are equally applicable to the other Bills

the committee is presently considering -- H.R. 3871, 3342, and

3238 -- which would permit imposition of the death penalty for

certain federal drug-trafficking offenses.

As the Committee may be aware, over the last several

decades, a number of countries have eliminated altogether the

death penalty or have limited significantly those offenses for
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which the death penalty is available. An area in which this

trend has been most evident is Europe. For example, those

European States comprising the Council of Europe concluded in

1953 the European Convention for the Protection of Human Rights

and Fundamental Freedoms, which recognized the legitimacy of

the death penalty under international law. In particular,

Article 2 of the Convention States:

No one shall be deprived of his life intentionally save in

the execution of a sentence of a court following his

conviction of a crime for which this penalty is provided by

law.

However, on March 1, 1985, the Council of Europe adopted

Protocol VI to the Convention, which provides:

"The death penalty shall be abolished. No one shall be

condemned to such penalty or executed."

Nine European States -- Austria, Denmark, France, Iceland,

Luxembourg, Netherlands, Portugal, Spain, and Sweden -- have

become Parties to this Protocol. Those States, as well as

others whose constitutions, laws or practices eliminate or

limit the use of the death penalty, can be expected to seek

conditions or assurances related to the death penalty when
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considering extradition to a State that makes a broader use of

the death penalty.

This is reflected in "death penalty provisions," which are

present in our modern extradition treaties. Of the 25

bilateral extradition treaties that the United States has

concluded since 1960, 23 contain a death penalty provision

along the following lines:

"Extradition may be refused unless the requesting Party

furnishes such assurances as the requested Party considers

sufficient that the death penalty shall not be imposed, or,

if imposed, shall not be executed."Z-1-

One of those 23 treaties, moreover, the 1972 US-UK extradition

treaty, applies to 10 U.K. dependencies and 9 newly independent

states.L2 The remaining seventy or so bilateral extradition

treaties do not contain any provisions explicitly relating to

imposition of the death penalty.L3_

In our view, a federal death penalty for terrorist

murderers of U.S. nationals would not substantially impair the

ability of the United States to obtain the extradition of

terrorists from abroad. In cases in which the relevant

bilateral extradition treaty contains a death penalty

provision, it would 6ive the foreign State the option to

34-135 - 90 - 12
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require the U.S. Government to assure that the death penalty

would not be imposed or, if imposed, would not be carried out.

In such cases, whether extradition occurred would be in the

hands of the United States; i.e., whether the United States was

willing to prosecute the fugitive knowing that it would not be

possible to subject him to the death penalty. In contrast to

state prosecutions, in federal capital cases, the Executive

Branch could provide such assurances.

Moreover, in some cases countries may decide not to

exercise this option even when it is available. For example,

despite the existence of a death penalty provision in our

extradition treaty with Canada, the Canadian Attorney General

decided that the Government of Canada would not seek assurances

regarding the death penalty when it recently extradited accused

mass murderer Charles Ng to stand trial in California.

In the majority of cases, our bilateral extradition

treaties do not contain any provision relating to the death

penalty. In such cases, a foreign country would not lawfully

be entitled to decline extradition because the offense is a

capital one. Nevertheless, we can not rule out that the

possibility of capital punishment could lead a foreign state to

either request a death penalty assurance or to articulate an

alternative treaty basis for denial of extradition,

particularly when the case involves one of its own nationals.
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In conclusion, we do not believe the passage of the federal

death penalty bills would have a significant adversel effect on

our ability to extradite terrorist murderers or drug

traffickers to the United States for prosecution.
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/I- Countries whose extradition treaties with the United States

contain the death penalty provision include: Argentina (1972),

Australia (1974), Brazil (1961), Canada (1971), Columbia

(1979), Costa Rica (1982, not in force), Denmark (1972),

Finland (1976), Federal Republic of Germany (1978), Ireland

(1983), Israel (1963), Italy (1983), Mexico (1980), The

Netherlands (1980), New Zealand (1970), Norway (1977), Paraguay

(1973), The Philippines (1981, not ia force), Spain (1970),

Sweden (1983), Thailand (1983, not in force), United Kingdom

(1972), and Uraguay (1973).

/. The 1972 US-UK Treaty applies to the following U.K.

dependencies: Bermuda, British Virgin Islands, Cayman Islands,

Falkland Islands, Gibralter, Hong Kong, Montserrat, Pitcairn,

Henderson, Ducie and Oeno Islands, St. Helena, and the Turks

and Caicos Islands. In addition, it continues in force with

the newly independent states of Antigua and Barbuda, Belize,

Dominica, Kiribati, Saint Christopher and Nevis, Saint Lucia,

Saint Vincent and the Grenadines, Solomon Islands and Tuvalu.

/3_ BLL see, Extradition Treaty Between the United States and

Finland, Article 7(l)(c), which provides: "Extradition may be

refused if . . . in special circumstances, having particular

regard to the age, health or other personal conditions of the

person concerned, the requested State has reason to believe

that extradition will be incompatible with humanitarian

considerations."
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Mr. HUGHES. Mr. Dennis, what is the overall policy or philosophy
of the Justice Department relative to the appropriateness of the
death penalty under Federal law?

Mr. DENNIS. Well, I think our benchmark and our first priority
was to look at those statutes which imposed the death penalty
prior to Furman, and to put on our legislative, highest part of our
legislative agenda enacting the procedures necessary to make those
death penalty provisions effective again. So that was I think
number one, and H.R. 2709 certainly does that.

The second issue was a question of whether there are additional
offenses given the fact that it has been almost 18 years since the
Furman case that require evaluation insofar as the death penalty
is concerned, and in that area there were a number of offenses,
which are new offenses, which carry the death penalty, among
those being the killing of a Federal prison guard by one who is
under a life imprisonment sentence. Of course, the 1988 drug bill
imposed the death penalty or enacted a death penalty provision
with regard to those who commit murder in the course of drug
dealing, those who are major drug traffickers, or those who kill a
law enforcement officer in the course of drug trafficking.

And, finally, in this third area in which there is no legislation
currently in the Congress, but was referred to by Mr. Barr, is the
question of the extent to which drug trafficking itself can be a
basis for the death penalty. I think that Senator Specter testified
earlier this morning that there have been a number of bills which
would impose the death penalty, if enacted into law, for drug traf-
ficking where in fact there is no murder in the sense of a direct
killing or even death proven insofar as a specific death associated
with the drug trafficking. That issue has been evaluated and, based
upon the analysis of and comparison with cases involving substan-
tial national interest and national security, we feel that if the drug
trafficking is extensive enough and with the proper findings for
which there is a factual basis, and based upon the tremendous drug
problem that we have seen increasing over the years that there is a
basis for imposing the death penalty for drug kingpins and that it
would be constitutional.

And the President has made it very clear that if it does not run
afoul of the Constitution that this is the direction in which we
should be going. So that is definitely our policy.

Mr. HUGHES. Mr. Dennis, if the death penalty for drug cases is so
critical, why isn't it included in H.R. 2709?

Mr. DENNIS. I think at the time that H.R. 2709 was being pulled
together, as I said, our first priority was to resurrect the death pen-
alty in those statutes that it had previously been appropriate, or
legislated. And there was an issue, I think, in terms of how far the
Coker case went and whether it stood for the proposition that
unless there was a death resulting from the act a death penalty
provision would be constitutional in that context

Mr. HUGHES. You have led me to where I want to be. Is Coker
still good law?

Mr. DEWINE. Well, actually Mr. Barr is more of an expert in the
constitutional issues than I am.

Mr. HUGHES. Mr. Barr, is Coker still good law? Has Coker been
overruled?
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Mr. BARR. Coker has not been overruled.
Mr. HUGHES. Is it still good law?
Mr. BARR. It may well be still good law. I would have to predict

how the Supreme Court, its current membership would vote on
saying that the rape of an adult woman is not, you know, substan-
tial private injury. But it hasn't been overruled. It is not apposite,
however, to dealing with such phenomena as treason, espionage, or
other activities that are viewed as imperiling the general public
welfare to a substantial extent.

Mr. HUGHES. But you would concede it is a case which raises
some serious questions as to whether we can legislate the death
penalty for a crime where death has not ensued?

Mr. BARR. Actually, I am fairly confident that the execution of
drug kingpins engaged in the kind of activity prescribed in our bill
would be sustained by the Supreme Court. I don't think it is really
that close a question.

Mr. HUGHES. Mr. Barr, the Supreme Court remanded Tison, did
it not? Didn't the Supreme Court remand the Tison case?

Mr. BARR. It may have remanded it. I can't remember.
Mr. HUGHES. Wasn't it remanded because the Court felt that the

lower court had not applied the proper standard and expressed
some concern about the nexus to the death that ensued?

Mr. BARR. Excuse me?
Mr. HUGHES. Didn't the Court remand it because of some concern

that there was an insufficient nexus between the actions of the de-
fendants and the subsequent deaths?

Mr. BARR. Well, I think what the Court said in Tison and made
clear is, if an individual acts with reckless disregard and indiffer-
ence to human life, regardless of whether he specifically intended
the killings to occur, that is a sufficiently culpable state of mind if
death results.

Mr. HUGHES. Was it remanded for the court below to make that
determination?

Mr. BARR. The factual determination, perhaps. But under the old
common law rule, the felony murder rule, you didn't necessarily
have to show the culpable state of mind of the accomplice. If some-
one was killed in the bank, the fact that you were there or in-
volved in the plan, you automatically became subject to the death
penalty. What the Supreme Court said in Edmond was, "Sorry,
that is not enough." You cannot execute the getaway driver simply
because he was a part of the felony plan and the felony crime out
of which a death resulted.

In Tison, they amplified that by saying: However, if the accom-
plice is involved and their actions do betray a wanton disregard of
human life, that is a culpable state of mind.

Mr. HUGHES. My recollection of the facts in that case, and cor-
rect me if I am wrong-and I know you will-was that two sons
had taken some weapons to their father, assisted him in breaking
out of prison knowing of the father's violent propensities, and were
present when his father brutally murdered the family. They were
the circumstances that made that particular offense so egregious.

Mr. BARR. What the Court said there was that the acts--
Mr. HUGHES. Am I incorrect?
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Mr. BARR [continuing]. The acts by the accomplice of setting
loose his father and his sidekick, arming them, and then assisting
them in waving down a car was--

Mr. HUGHES. Knowing their propensities.
Mr. BARR [continuing]. Was setting loose a chain of circum-

stances which show that they were acting with a highly culpable
state of mind.

Mr. HUGHES. Let me give you another factual situation, Mr.
Barr. I had indicated to Mr. Burton that one of my concerns has
been the diversion of licit drugs into the illicit market. It is a major
problem, as you well know, in this country. Reports show that the
vast majority of overdoses and deaths result from use of illegal di-
version of licit drugs not from the consumption or use of illicit
drugs.

First, would you extend the reckless disregard standard to a phy-
sician who has dispensed a vast quantity of legal prescription drugs
into the illicit market, where there was a direct connection be-
tween a person's death and that physician's act of dispensing? And
the second example is where no death ensued but where such a
death was foreseeable?

Mr. BARR. There are two, as you say, different situations. One is
a situation where you would be imposing a death penalty on a pat-
tern of conduct where you cannot show a direct link, causal link
between the individual and a specific death. OK? Now, in that situ-
ation what I am saying is that the Court will look to the magnitude
of public injury that the specific conduct that Congress is trying to
police--

Mr. HUGHES. No. I asked you whether you would extend it. I am
asking you whether you believe that that could be constitutionally
extended.

Mr. BARR. I am answering the question.
Mr. HUGHES. Well.
Mr. BARR. Because we have been sliding back and forth between

two different situations.
Mr. HUGHES. No. Let's take the first example. Would you say

that it would be constitutional for a court to impose the death pen-
alty on a physician who dispenses prescription drugs illegally to
someone who does not die, but where such a death could be foresee-
able due to the large number of cases involving such circum-
stances? Is that constitutional or not?

Mr. BARR. It depends on the circumstances. Congress has to
define the type of conduct that it views as a basic threat to the
fabric of society whether it be treason, espionage or massive drug
smuggling and trafficking activity.

Mr. HUGHES. Let's assume Congress says that we have a national
security problem. We have a diversion problem that has reached
epidemic proportions. It is destroying our society. And we make a
determination that, a physician who dispenses prescription drugs
into the illicit market, whether death ensues or not, has committed
a capital offense. Constitutional? Not constitutional?

Mr. BARR. Well, I would have to look at the factual basis for the
decision. The drugs we are talking about are not prescription
drugs. They are not drugs that cause the devastation to society
based on individual happenstance.
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Mr. HUGHES. Mr. Barr, we know that.
Mr. BARR. They are drugs that cause addiction and all the associ-

ated problems-the social problems they cause. They are drugs
that directly cause death. They are drugs that cause and bring
about the criminal environment we are talking about. That nexus
between the trafficking of the illegal substances we are talking
about, not prescription drugs, and the social harm to the United
States is clear and demonstrable.

Now, if Congress made that decision in this situation, we believe
it would be sustained. But let's take another example. Suppose all
of a sudden it becomes the latest phase to shoot at aircraft landing
at airports, and people at airports are taking pot shots at airplanes
with their .22 caliber rifles as they are landing, and it just becomes
sort of a city sport, so to speak, and some planes go down, and you
can never tell who exactly fired the shot. Now that kind of reckless
conduct may reach such proportions and become such a danger to
our system and our transportation system that Congress might say
we will impose the death penalty on someone who shoots at an air-
plane whether or not we can prove he caused the airplane to crash.

It depends upon the circumstances, and the Court will defer a
great deal to Congress' judgment.

Mr. HUGHES. And, in your judgment, that would pass constitu-
tional muster, if that was a national crisis?

Mr. BARR. The plane one?
Mr. HUGHES. Yes.
Mr. BARR. The one I just gave?
Mr. HUGHES. Yes.
Mr. BARR. Oh, yes. No doubt about it.
Mr. HUGHES. How about the second instance I gave you?
Mr. BARR. OK. The second instance is where death results.
Mr. HUGHES. An instance where a physician dispenses prescrip-

tion drugs which are diverted into the illicit market, under circum-
stances where he knew or should have known that the drugs would
be divested-and death results.

Mr. BARR. Where a death results and under common law princi-
ples as embellished by the Supreme Court recently, if someone en-
gages in activity that shows willful disregard of human life and
causes the death, they could be death eligible. And there are stat-
utes on the Federal books today that say that, and there are stat-
utes in State law that say that.

For example, we have a statute that says, if you destroy Federal
property and cause a death, you are death eligible. There is no re-
quirement that you intend to cause the death. It is the destruction
of Federal property which is presumed to show a reckless disregard
of human life. Now, whether that statute would now pass constitu-
tional muster without the additional laws put on by Tison is a sep-
arate question. Wrecking a train that causes death, also. You don't
have to show intent. Again, it is the reckless disregard of human
life.

Mr. HUGHES. Let me take you to the next stage, because time is
running on. I am just trying to find out where you believe the pa-
rameters of what is constitutional and what is not constitutional
lie.



355

Drunken driving is a major problem in this country, causing
many deaths. It is a national epidemic. We have major initiatives
under way today to deal with drunken driving. Can we constitu-
tionally apply the same reckless standard to a drunken driver?

Mr. BARR. Well, the issue is what kind of latitude the legislature
has in determining who could be eligible for the death penalty, and
again the general principle, as the Supreme Court says, that if you
engage in activity that shows wanton and reckless disregard for
human life, you can be death eligible.

Now, under our proposal, we are just talking about whether that
can serve as a predicate for the imposition of the death penalty.
Under our proposal, you have to show three elements before you
can even look atthe aggravating circumstances.

Mr. HUGHES. I understand. I am just trying to find out the pa-
rameters of the reckless standard. Would it be good policy to
extend it to drunken driving, Mr. Dennis?

Mr. DENNIS. I don't think it would be because I think the thrust
of our proposal in this area is the emphasis on the national securi-
ty aspects presented.

Mr. HUGHES. Would it be good policy to apply capital punish-
ment to physicians who dispense pharmaceutical products?

Mr. DENNIS. Yes. I believe under our proposal, theoretically, a
physician could be death eligible.

Mr. HUGHES. So that is good policy?
Mr. DENNIS. Yes. I think the question there is to what extent do

you have to be involved in the drug trafficking. Under our proposal
and our language, you would have to be making at least $10 mil-
lion a year and the quantities of drugs would have to be so large
that it couldn't be a matter of being inadvertent.

Mr. HUGHES. I understand. The other two prongs that you talked
about.

Mr. DENNIS. Yes.
Mr. HUGHES. The other two prongs that have to be satisfied.
The gentleman from Florida.
Mr. MCCOLLUM. Thank you, Mr. Chairman.
Mr. Dennis, I want to make a couple of comments, first of all, in

regard to your testimony that I think will demonstrate that we
really don't have much, not even the little disagreement you have
brought out.

First of all, technically, it was not originally the intent of this
member to adopt any procedures on the death penalty which were
different from the administration's bill.

Mr. DENNIS. I understand.
Mr. MCCOLLUM. And I think in legislative drafting we got it

mixed up with Gekas' original stuff, and there is a whole history
on that. But at any rate, the work that has been done in the Attor-
ney General's Office to develop and refine these standards since
the original proposals procedurally were first contemplated down
here has been great. It has been very, very good, and I think that
your testimony today outlining those is very helpful for the record.
So that historically we will understand why, and I think we will
adopt these eventually-why these standards came into being and
why some of the others were not adopted. I think it is very excel-
lent testimony in that regard.
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Second, with regard to the drug kingpin death penalty proposals,
again you are still formulating some of this technically and official-
ly. But it would seem to me that in all probability much of what
you are submitting would be embraced by our members as good ad-
ditions, perhaps even substitutes. As far as whether it ought to be
300 kilos or 150 kilos, I think that is a political judgment call. I am
sure Mr. Barr would probably say that both were constitutional,
though some of our attorneys have looked and tried to say, well,
what is egregious. And, of course, that is somewhat subjective. Per-
haps a Justice sitting on the Supreme Court might differ with an-
other Justice.

So, I am not sure where that line ought to be, but myself, my
own gut says that-150 kilos is fine. Probably something less than
that would be acceptable provided the nexus were there. But none-
theless, I wanted to point out that I think that these are important
changes and additions, and that there are new things that we
ought to be looking at that were not contemplated at the time that
earlier legislation was created.

Also, Mr. Barr, I am very pleased, even though it wasn't touched
on earlier, that you discussed the habeas corpus status in your tes-
timory with us, as far as Justice Powell's Commission's recommen-
dations, and we are looking forward to seeing the legislative pro-
posals that come down to augment what the administration has al-
ready sent down to give us further guidance with respect to trying
to tighten up the endless appeals that go on with regard to not
only death penalty cases but to lots of other criminal cases in this
country. So I think you properly used the word in conjunction, be-
cause I do think that that is needed.

Now, with regard to some questions-and I'm going to jump to
the third witness for one of those-Mr. Kreczko, you have indicated
the State Department essentially does not have a problem with the
extradition issue in the death penalty cases. But I would like for
you to elaborate for us on those countries that you noted in your
last comments, where you don't have a bilateral extradition treaty
and there might be more hesitancy. I'm not completely sure the
degree to which your concerns lie there, even though you said ear-
lier in your testimony that the passage of the Federal death penal-
ty bills would not have a significant adverse effect. You used the
word "significant."

Would it have an adverse effect here, and what are you thinking
where there is no bilateral agreement?

Mr. KRECZKO. I was really trying to address the situation where
we have a bilateral extradition agreement, but there is no death
penalty provision in it.

Mr. MCCOLLUM. OK, where there's no death penalty provision in
the agreement.

Mr. KRECZKO. Exactly. That is the case where, as a strictly legal
matter, the foreign state does not have the right to ask us to give
them an assurance that the death penalty will not be imposed.

Now, in fact, even in those situations, foreign countries have, on
occasion, asked us for an assurance that the death penalty will not
be imposed and we have, in circumstances, given that assurance.

In anticipation of this hearing, we looked back over the records
for the past 10 years. There is no case where a foreign country has
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denied extradition to us explicitly because of the death penalty in
the United States.

Now, we can't rule out, but it would be speculative on our part,
that there were cases where they denied an extradition request on
some other basis because in their minds they were concerned about
the death penalty. But that would be speculative on our part.

Mr. MCCOLLUM. So basically, you feel that overall, on balance,
the death penalty is simply not going to be a problem in most ex-
tradition cases; is-that a fair assessment of your testimony?

Mr. KRECZKO. Yes, sir. It may be that a country will not extra-
dite unless we assure them that the death penalty will not be im-
posed, but the decision will be ours on whether we're willing to
give that assurance.

Mr. MCCOLLUM. And just putting it on the books statutorily as a
possibility is not going to have a material impact on your ability to
give that assurance, is it?

Mr. KRECZKO. Correct.
Mr. MCCOLLUM. Mr. Barr, I just want to follow up with one ques-

tion with respect to some of the chairman's line of reasoning here.
It seems to me that we're getting into a very academic question,
and yet it is the very nature of the question of constitutionality of
the death penalty to be somewhat academic.

In talking about these cases-Tison, Coker, Gregg-my assess-
ment of these, having reviewed some of this and having just chat-
ted with my counsel up here, is that the Tison case is a state of
mind case. While there are state of mind instances in some of the
proposals of the administration, such as the attempted killing of
judges, in the broader context of the drug trafficker, where we're
talking about having a death penalty where you traffic in very
large quantities of drugs-and you described the societal impacts-
that we're really dealing not with the kind of rationale that would
be involved in Tison but, rather, with the rationale in Gregg, and
that even Coker is not applicable because that deals specifically
with rape, that Gregg, frankly, is a case that has much more of the
basis for judging what the Supreme Court is likely to do.

I assume, from looking at your testimony and listening to what
you said in response to the chairman, that generally that is the
bedrock case you have relied on to make your assessments and pre-
dictions on where the Court would go as to the constitutionality of
the major drug trafficking proposed legislation.

Is that correct?
Mr. BARR. I have relied on the Gregg case substantially, Coker

and Tison.
Mr. MCCOLLUM. And the conclusions, regardless of which ones

you're looking at, are that these would be constitutional without
question in your mind if we passed the capital punishment
provisions?

Mr. BARR. I am confident that the administration's proposal
would be upheld.

Mr. MCCOLLUM. That's the bottom line.
The last question, Mr. Chairman, I would like to ask Mr.

Dennis-and I may be preempting my colleague from Michigan, I
don't know. But I am concerned about this, just because it is raised
so often. I think it's very significant.
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The NAACP is going to testify later today about their longstand-
ing position that there is a racial bias in death penalty cases. I
know there are some statistics that might show that.

How do you respond to that? How do you feel about our adding
the death penalty in these situations? How do we respond to that?

Mr. DENNIS. Well, I think we have responded very specifically in
H.R. 2709, under the provisions that guide the jury's determination
on the question of imposing the death penalty. The requirements
are very specific, in fact, along with special findings insofar as miti-
gating circumstances and aggravating circumstances, to make sure
that the jury is making its judgment based upon objective factors
and has identified those factors.

Mr. MCCOLLUM. You heard my colleague earlier today-I heard
him-say "So what? We know that's there, but a jury instruction
can't erase the racial bias from a jury." What do you say to that?

Mr. DENNIS. Well, first of all, as a general proposition-and
again, based on my own experiences-I think juries try to be con-
scientious. First of all, not everyone is responsible, but we have
many procedures with regard to ensuring the fairness of the jury,
and not all of them are even related to the death penalty.

First, of course, you do have the polling of the jurors and the vo.r
dire with regard to their backgrounds, questioning whether or not
they can be fair in even determining guilt or innocence, opportuni-
ties for preemptory challenges on any basis whatsoever, many
times favoring the defense. So that if there's a perception that one
or two jurors might not be to the defendant's liking, that person
can be struck before you even get to a jury panel, and then, on top
of that, the instruction of the court in general about the way in
which a jury responsibly discharges its responsibilities in the
weightiness of its decision, and then, in the process of evaluating
whether the death penalty should be imposed, actually a specipi
precaution in very specific language as well as an affidavit which
each juror would have to individually execute saying that, in fact,
race, sex, gender, national origin, religion, were not taken into
account.

I think that is the way, and I think the bill is absolutely on
target with how you deal with the potential that a verdict might be
based upon bias. Remember, it has to be unanimous. You know,
one person might be biased, but the chances that one person is
going to be able to persuade 11 others to his or her position based
on bias--

Mr. MCCOLLUM. That's what has always bothered--
Mr. DENNIS. I think, as a practical matter of understanding the

procedures, you have to realize that these procedures should be
adequate to the task.

Mr. MCCOLLUM. You know, that's what has always bothered me
about the statistics on this point, even though I don't doubt that
there has been racial bias in sentencing in parts of the country
from time to time. But overall, with the unanimous jury require-
ment, it seems to me, in this day and age, that I believe we have
improved dramatically in regard to racial bias in this country. I
just have a hard time believing there would be very many cases in
this country ever in the future where you get a full jury that would
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be racially biased. Maybe I'm living in a fairyland, but I think
we've made those kinds of improvements.

Mr. DENNIS. I would be the last one to say that racial bias has
been purged from our country. I know that that's not true. But the
safeguards against racial bias insinuating itself into the process of
jury deliberations and selection and the sentencing phase and that
sort of thing I think are a function of the laws that we have and
the faithful execution of those laws by the judges, the prosecutors,
the defense lawyers, and the court of appeals judges. My own expe-
rience is that, on the whole, those procedures work well out of the
context of the death penalty situation, and with these additional
procedures, I think the safeguards are adequate.

Mr. MCCOLLUM. Thank you very much, Mr. Dennis.
Thank you, Mr. Chairman.
Mr. MAZZOLI [presiding]. Thank you very much.
The gentleman from Michigan is recognized for 5 minutes.
Mr. CONYERS. Thank you, Mr. Chairman.
Gentlemen, have you seen the General Accounting Office study

released last week, entitled "Death Penalty Sentencing: Research
Indicates Pattern of Racial Disparities?"

Mr. DENNIS. I have reviewed a summary of that report.
Mr. CONYERS. Which confirms that racism affects the use of the

death penalty in the United States and concludes that the race of a
victim influences whether or not the defendant is sentenced to
death 82 percent of the time; it goes on to confirm not only the
Balda study in the McCleskey case, but a number of other compara-
ble studies that have gone before it. So what we're finding is that
the criminal justice system now is being confirmed as being racist
in impact, if not by design or intention.

Doesn't that have some bearing on this new wave of death penal-
ty proposals that are coming out?

Mr. DENNIS. Well, certainly I think the subcommittee should
take into account all information and studies related to this ques-
tion. With a study that has been published by GAO, or at least a
review of other studies published by GAO, I am sure that the ques-
tion of the significance of those findings will be thoroughly
thrashed out. For my part, at least, the procedures are adequate.

Now, whether or not what is being demonstrated here, or what is
sought to be proven here, with regard to the application of the
death penalty and those figures, I'm not sure. My sense is-and I'm
not a statistician-is that, in general, those that review the subject
look at our prisons and look at death row and they see black men
for the most part in those institutions and on death row. Maybe
you don't need to be a statistician to observe that.

But, on the other hand, I think the question of who is on death
row, if it's being determined by fair procedures, and if, in fact, the
evidence is there and the jury has done its job, if there are a large
number of black men on death row, then so be it. I think that we
have to--

Mr. CONYERS. What do you mean by "so be it?"
Mr. DENNIS. Well, "so be it" in the sense that--
Mr. CONYERS. "So be it;" what does that mean?
Mr. DENNIS. "So be it" in the sense that if the cases are being

decided based on the evidence, then the jury should make that de-



360

termination, not based upon the race of people who are on death
row but based on that individual case. I think that's the way jurors
should make their judgments, one case at a time. It should not be
based upon whether or not there are too many black men who are
being subjected to the death penalty and, therefore, we will not
impose it on this case or will not charge it on that case. It should
be one case at a time.

Mr. CONYERS. Well, what do you make of the study, then? I can't
agree with you more, that there should be justice in the justice
system. But the study came to some conclusions about race and the
imposition of the death sentence. Do you concur with them or do
you think it's not relevant, or -

Mr. DENNIS. No, I didn't say it wasn't relevant.
Mr. CONYERS. Do you question it?
Mr. DENNIS. Yes, I do question it.
Mr. CONYERS. You do question it.
Mr. DENNIS. The Bureau of Justice Statistics has reviewed the

study. There are certain questions that are being raised with
regard to the validity of the studies, the quality of the studies. I
believe there were 28 that were being reviewed. Some were more
scientific than others. So I think the import or the GAO report will
certainly be questioned.

I'm not saying it shouldn't be taken into consideration. I think
that those who have reviewed the GAO report with a statistical
and scientific background and a credible experience in this area,
their findings should also be considered. The committee and the
Congress should certainly make its judgments based upon the best
evidence available. But I think those findings are being questioned
as to whether or not they indicate that either the procedures are
being--

Mr. CONYERS. Are you questioning the General Accounting study,
or are you questioning the studies that they studied?

Mr. DENNIS. The GAO report, as I understood it, reviewed other
studies.

Mr. CONYERS. Right.
Mr. DENNIS. They reviewed a series of studies that had been

conducted.
Mr. CONYERS. Is that what you're challenging, the GAO?
Mr. DENNIS. What I said was that the studies that were the basis

for the GAO report had varying degrees of validity or persuasive-
ness based upon the methodology used in those particular studies.

Mr. CONYERS. Yes, that's what they studied, sir. That was why
they conducted the study of these particular kinds of examinations.

Look, if you don't like it, it's a free country; if you don't like the
GAO, which merely reviewed the studies which were in dispute,
and came to this conclusion, you're free to say so. But I thought
that you agreed with the general thrust that they found that race
was a factor in the imposition of capital punishment. If you don't,
you'll be the first person I've heard that has questioned that
conclusion.

Mr. DENNIS. I don't accept that conclusion uncritically, let's put
it that way.

Mr. CONYERS. Well, what is your criticism? You know that blacks
are caught up in the criminal justice system.



361

Let me approach it a different way. Let me go back to my col-
league, Mr. Traficant, when I asked him the fundamental question
that gets to this.

Do you perceive that there is a problem of race and class in the
criminal justice system? In other words, that the rich get off and
the poor get clobbered, and minorities get shorter shrift? That's the
race and class problem. You are familiar with it?

Mr. DENNIS. Pardon?
Mr. CONYERS. I said you are familiar with this problem?
Mr. DENNIS. Yes, I'm familiar with this problem.
Mr. CONYERS. Do you conclude that this is a real problem that

exists in the criminal justice system?
Mr. DENNIS. I think it's a problem which the criminal justice

system tries to address through its procedures. It's a problem in
our society which the criminal justice system takes into account.
Again, we're talking in generalities here, 50 States, plus Federal
procedures as well.

The procedures that I spoke to in addressing Mr. McCollum's
question are the very procedures that are in place to ensure that
racism and discrimination and class concerns do not insinuate
themselves into the decisionmaking process.

Now, I'm sure that that does happen on occasion, but the crimi-
nal justice system has procedures in order to determine whether or
not decisions are being made on that basis and to correct it.

Mr. CONYERS. Well, they have procedures, but the Supreme Court
just cut off one of them just a few days ago in the habeas corpus
restriction, in which half of the death sentences were being over-
turned by implementing habeas corpus. That is going to be very se-
riously restricted on a tight decision.

Let me ask Mr. Barr this question, if I might. I'm worried about
what the policy or the philosophy of expanding the death penalty
is. Maybe I heard it when the chairman asked that question, but
it's not clear to me. I would invite you to restate it, if you would,
succinctly.

Mr. BARR. The death penalty generally serves three functions:
deterrence, attributive justice, and incapacitation. Now, was your
question what is our philosophy on drug kingpins, or generally
what is our philosophy?

Mr. CONYERS. I'll repeat the question.
The question is, what is the philosophy or policy behind the ad-

ministration in extending the death penalty in the Federal law, the
proposals you're bringing forward here?

Mr. BARR. On the drug kingpins?
Mr. CONYERS. On all of it, everything.
If there isn't one, I will accept that, too. I'm not trying to create

one out of whole cloth.
Mr. BARR. Prior to 1972, Congress had made the decision that the

death penalty was appropriate in a range of circumstances, such
things as assassinating a President, treason, espionage, those kinds
of offenses, the most egregious offenses in the Federal system. In
1972, the procedures that were necessary to carry out the death
penalty were called into question by the Supreme Court's decision
in Furman, and since that time Congress has not provided the pro-
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cedures whereby the laws that are on the books can be carried into
effect.

Therefore, we have a situation where Congress has prescribed
the penalty for blowing a plane out of the sky in a terrorist act as
death. That's what Congress says is the appropriate penalty.
Congress-

Mr. CONYERS. I'm asking you for the administration's policy. I'm
fairly familiar with what congress has done. But succinctly. My
time is running out, sir.

Mr. BARR. The Congress has not provided the procedures where-
Y what's on the books can be carried out. So as Assistant Attorney

neral Dennis said, one of our priorities is to provide the proce-
dures whereby the death penalties that are already on the books
can be carried out. In addition to that, we have added some addi-
tional ones.

Mr. CONYERS. What's the policy behind it? I know what you're
doing. Isn't there a reason for doing this?

Mr. BARR. We believe the death penalty is an effective deterrent.
We think it should be used on serious offenses. Moreover, we be-
lieve that the death penalty reflects justice. That is what attribu-
tive justice is all about. If the American people believe, as we be-
lieve they do, that there are some crimes for which the death pen-
alty is the only fit penalty, that reflects a sense of justice which the
Government has a duty to vindicate. That is what our social com-
pact is about. That's retributive justice.

Third is incapacitation. There are some offenses that we are
asking for the death penalty for where we believe it is the most
effective form of incapacitation. One of those is the drug kingpin
death penalty.

Mr. CONYERS. I can tell you, sir, I definitely don't agree with
your interpretation of how this Government runs. I think that's
our job as much as yours, maybe more so.

But in extending the cases, we can't operate on the polls. I mean,
there was a time when lynching was generally thought of as an ap-
propriate remedy. There have been all kinds of times when maybe
the public was right and maybe they were wrong. Maybe they un-
derstood; maybe they didn't. So I'm very disturbed about some of
your responses in that regard.

But in extending--
Mr. BARR. May I respond to that?
Mr. CONYERS. Just a moment.
In extending it, we are now going into the whole question of jus-

tifying the death penalty in, among other things, drug overdose
cases, and how it's going to apply to people that may not have had
the appropriate intent for homicide. I'm thinking about the manu-
facturers of cigarettes, which the Surgeon General tells us causes
maybe up to 400,000 deaths a year.

Could they be brought in under this statute that you propose, the
bill that you propose here today?

Mr. BARR. No. The bill we propose today requires a felony. We're
talking about a state of mind, which the Supreme Court described
in the Tison decision. "We hold that the reckless disregard for
human life implicit in knowingly engaging in criminal activities,
known to carry a grave risk of death, represents a highly culpable
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mental state, a mental state that may be taken into account in
making a capital sentencing judgment.'

Now, what we're talking about is a substantial drug felony, some
circumstance that shows that the actor is acting with wanton disre-
gard for human -life and a death, such as, for example, selling to
minors, adult doses to minors, selling adulterated drugs. That's
what we're talking about.

Mr. CONYERS. Well, short of the felony conduct, that would apply
to the manufacturers of cigarettes.

Mr. BARR. No, it doesn't apply to manufacturers of cigarettes.
Mr. CONYERS. Let me ask you this. It would apply to doctors that

violate the law and prescribe illicit drugs illegally.
Mr. BARR. The third aspect of our penalty, of our proposed penal-

ty, applies to people who commit felonies under the Substance Con-
trol Act.

Mr. CONYERS. So the answer is it might or it might not?
Mr. BARR. If you're talking about a felon who has violated that

act, who does so under circumstances--
Mr. CONYERS. No, I'm talking about a doctor who is not a felon.
Mr. BARR. If there's no felony involved, then it doesn't apply.
Mr. CONYERS. So there's no law against doctors illegally prescrib-

ing illicit drugs?
Mr. DENNIS. If I could answer that, as someone who has dealt

with some of these cases of diversion, if a doctor distributed con-
trolled substances outside of the process of prescriptions--

Mr. CONYERS. They write phony prescriptions, which is not an
uncommon--

Mr. DENNIS. Then that's a distribution, the same as if I came up
on the corner and handed you the drugs and wasn't a doctor.

Mr. CONYERS. So what's the answer?
Mr. DENNIS. The answer to what?
Mr. CONYERS. OK. I'll repeat the question.
Would they be covered under the proposed bills that you present

to us today? Would that be illegal conduct?
Mr. DENNIS. Yes, if doctors were involved in drug transactions,

drug distribution, and they met the other criteria with regard to
the money amounts-which I think is $10 million, within 1 year, in
their drug trafficking activities-as well as the amounts of drugs
that they were distributing, yes, there is no exemption for doctors.
Doctors act legally when they act as doctors prescribing controlled
substances for medical purposes. Otherwise, they have no immuni-
ty from criminal prosecution and these penalties would apply.

Mr. MAZZOU. The gentleman's time has expired.
We thank the panel very much. If there are further questions

that the chairman and members of the subcommittee would
submit, we will do so in writing.

We would call forth our next panel and thank them for their pa-
tience. This has been a fairly long day, but a very interesting one.

Our next panel consists of Mr. Henry Schwarzschild from the
American Civil Liberties Union; Mr. Julius Chambers and Mr.
Richard Burr from the NAACP Legal Defense and Education Fund.

Mr. Schwarzschild has been the director of the capital punish-
ment project of the American Civil Liberties Union since 1976. He
was the founder and first executive director, and remains the vice
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chair of the National Coalition To Abolish the Death Penalty.
From 1972 to 1976, Mr. Schwarzschild was a director of the ACLU's
project on amnesty for Vietnam war resistors. Prior to that posi-
tion, he was a staff associate of the Field Foundation and, from
1964 to 1970, he was the executive director of the ACLU's Lawyers
Constitutional Defense Committee. This committee was a civil
rights lawyers' group with offices in Alabama, Louisiana, Mississip-
pi, and Florida. He worked closely with the late Dr. Martin Luther
King, Jr., and other leaders of the civil rights movement.

Our second panelist is Mr. Julius Chambers, director-counsel of
the National Association for the Advancement of Colo--ed People
Legal Defense and Educational Fund. Mr. Chambers hq - held this
position since July 1984. He has had a distinguished career work-
ing principally with civil rights cases. He has received numerous
honors and is a member of a myriad of organizations, such as the
Order of the Golden Fleece, Prince Hall Masonic Lodge, American
Bar Association, National Bar Association, North Carolina Associa-
tion of Black Lawyers, and the Board of Directors of the Children's
Defense Fund, to name but a few.

Our final panelist is Mr. Richard Burr, director of the capital
punishment project for the NAACP Legal Defense and Educational
Fund. Mr. Burr has held this position since January 1987. In this
capacity, he has served as counsel in 20 death cases in 12 States,
and as counsel in most death penalty cases heard by the U.S. Su-
preme Court. Mr. Burr has been a consultant on more than 100
death penalty cases nationwide and to death penalty resource cen-
ters in Arizona, Florida, Oklahoma, Texas, and Tennessee. Prior to
joining the NAACP, he served with the office of the public defend-
er in West Palm Beach, FL.

Gentlemen and lady, we are delighted to have you with us today.
Perhaps the lady might identify herself for the record, for the
reporter.

Ms. RUST-TiERNEY. My name is Diann Rust-Tierney. I am legisla-
tive counsel with the American Civil Liberties Union Washington
office.

Mr. MAZZOLI. Fine. Thank you.
Gentlemen and lady, we are delighted to have you with us today.

Welcome to the subcommittee. We have received your written
statements which, without objection, will be made a part of the
hearing record. We will begin with Mr. Schwarzschild and proceed
however you would like.

Mr. SCHWARZSCHILD. Mr. Chairman, would you permit Mr.
Chambers and Mr. Burr to speak first? They have a slightly tighter
travel schedule than I do.

Mr. MAZZOLI. Certainly. I appreciate that. We will certainly do
SO.

Mr. Chambers.

STATEMENT OF JULIUS L. CHAMBERS, DIRECTOR-COUNSEL,
NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

Mr. CHAMBERS. Thank you, Mr. Chairman, and thanks to Mr.
Schwarzschild. We are trying to get back to New York. I do appre-





























































35

Mr. FRANK. Are there any other opening statements? We will
then turn to our first witness and we appreciate the cooperation of
the Department of Justice and we have before us Mr. William
Barr, who is an Assistant Attorney General in the Office of Legal
Counsel, and I would note that, typing to the contrary, the Office of
Legal Counsel is not a body of people who sit and deliberate. It is a
group of attorneys and "cil" should have been "sel" and the record
will so stand.

Mr. Barr, if you wish to identify the gentlemen accompanying
you, please proceed as you wish.

STATEMENT OF WILLIAM P. BARR, ASSISTANT ATTORNEY GEN-
ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE,
ACCOMPANIED BY JOHN McGINNIS, DEPUTY ASSISTANT
ATTORNEY GENERAL
Mr. BARR. Thank you, Mr. Chairman.
Accompanying me today is John McGinnis, Deputy Assistant At-

torney General for the Office of Legal Counsel.
I would ask that my prepared statement be entered into the

record in full--
Mr. FRANK. Without objection, it will be.
Mr. BARR. Thank you. I am just going to read a few excerpts

from it.
The Department has encouraged and continues to support the

use of ADR techniques in those cases where ADR can reduce the
time and expense devoted to litigation. H.R. 2497 is an ambitious
attempt to promote ADR in administrative disputes.

Although many of the ADR techniques covered by the bill may
already be available to agencies, H.R. 2497 would increase the use
of ADR by adding the authority of a specific congressional :ct-
ment. Throughout the Government, the bill would exert a gravita-
tional pull toward use of ADR as a means of deciding disputes.

H.R. 2497 would authorize and encourage agencies to explore a
number of ADR techniques that we, like the sponsors of the bill,
would like to see used more frequently-conciliation, facilitation,
mediation, factfinding, minitrials and settlement negotiations.

All too often, the parties to a dispute expend their energies in
litigating the case to a decision when less formal processes would
have produced a faster, less-costly and equally just outcome.

As I will explain, we are troubled by the arbitration provisions in
H.R. 2497 as it was drafted, or it is drafted, and we believe that
those provisions raise serious practical, as well as constitutional
problems. However, when we presented this position at some
length in the hearings on the parallel Senate bill, S. 971, the chair-
man of the subcommittee suggested that representatives of the De-
partment of Justice and of the American Bar Association, a princi-
pal supporter of the bill, engage in some alternative dispute resolu-
tion of our own. And in an attempt to reach a compromise that
would satisfy our concerns, we did work closely with the ABA.

I am happy to report that those discussions have been fruitful
and we are offering today for your consideration a proposed modifi-
cation of the bill that is acceptable to both the Department of Jus-
tice and the ABA.
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I also understand the Administrative Conference of the United
States supports this compromise.

We hope that you will incorporate the modification into the bill
and, in any event, I would like to thank the ABA, and in particu-
lar, Phil Harter, who will be testifying today, for his energy and
imagination in working with us on this compromise.

The only area of concern to the Department of Justice in this bill
really was the binding arbitration provisions and I testified as to
our practical concerns over those provisions-why we felt binding
arbitration was, in many ways, inconsistent with the concept of ad-
ministrative law-and also I testified previously in the Senate as to
our constitutional concerns.

What we have worked out with the ABA and with the Adminis-
trative Conference is a compromise. The proposed compromise, in
essence, would provide that an arbitral award would be reviewable
by an agency head for a period of 30 days before becoming final.
Although we expect that an agency head would seldom vacate an
award, this proposal would ensure that an officer of the United
States would be responsible for each arbitral award. In this sense,
the arbitrator's decision would be nonbinding.

The proposal, we believe, maintains the utility and effectiveness
of arbitration as foreseen by the bill's sponsors, while providing for
the accountability of an officer of the United States.

Under the proposal, in the unusual instance where the agency
head vacates an award, the decision of the agency head would not
be reviewable in a court. This feature of the proposals necessary
to prevent overjudicialization of the ADR process and to make arbi-
tration attractive to agencies that might otherwise choose to avoid
it.

Of course, if an award is overturned, the private litigant can still
pursue his claim through the usual administrative procedures for
which arbitration would have been a substitute.

The specific language of the proposal is attached to my testimony
and I hope that Congress sees fit to incorporate this proposal into
the bill.

Just one last word, and that is that, as I mentioned in my Senate
testimony, I think there is general agreement that one of the rea-
sons that makes ADR attractive in the administrative process is an
increased tendency toward judicialization of the administrative
process. I think that it is important that at the same time as pro-
viding this safety valve, if you will, or a parallel track of private
arbitration, Congress also examine how the administrative process
can be reformed in itself.

If there are problems of delay caused by docket delay, then I
think it is important to review the allocation of administrative law
judges and steps that could be taken within the administrative
process to expedite administrative proceedings.

If proceedings themselves have been cumbersome and if part of
the reason for delay is that the proceedings have become overly ju-
dicialized and time-consuming, when, in fact, as originally con-
ceived, proceedings were supposed to be shortcuts or less formal
kinds of dispute resolution, then I think Congress should give some
consideration to streamlining those administrative proceedings
and, in fact, perhaps providing alternative dispute resolution mech-
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anisms within the administrative process so that parties could opt
for less formal hearings before an administrative law judge and
have that option as well, because I think, while ADR offers a lot of
advantages and private arbitration does as well, depending on the
circumstances, we should also look at reforming the administrative
process itself, which is part of the reason that we are looking to
ADR.

With that, I will conclude my prepared remarks and I would be
happy to answer any questions.

Mr. FRANK. Thank you, Mr. Barr.
[The prepared statement of Mr. Barr follows:]
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PREPARED STATEMENT OF WILLIAM P. BARR, ASSISTANT ATrORNEY GENERAL, OFFICE
OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE

Thank you for the opportunity to present the views of the

Department of Justice on H.R. 2497, which would authorize

agencies to use a number of alternative dispute resolution, or

0ADR,N techniques. The Department has encouraged, and continues

to support, the use of ADR techniques in those cases where ADR

can reduce the time and expense devoted to litigation. H.R. 2497

is an ambitious attempt to promote ADR in administrative

disputes. Although many of the ADR techniques covered by the

bill may already be available to agencies, H.R. 2497 would

increase the use of ADR, by adding the authority of a specific

Congressional enactment. Throughout the government, the bill

would exert a gravitational pull toward use of ADR as a means of

deciding disputes.

H.R. 2497 would authorize and encourage agencies to explore

a number of ADR techniques that we, like the sponsors of the

bill, would like to see more frequently used -- conciliation,

fa-ilitation, mediation, factfinding,1 mini-trials, and

settlement negotiations. Se § 2(3). All too often, the parties

to a dispute expend their energies in litigating the case to a

decision, when less formal processes would have produced a

faster, less costly, and equally just outcome.

lOFactfindingO can be binding or non-binding. We support

the use of non-binding factfinding.

1
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As I will explain, we are troubled by the arbitration

provisions of H.R. 2497 as now drafted, which we believe would

raise serious constitutional questions. However, when we

presented this position at some length in the hearings on the

parallel Senate bill (S. 971), Senator Levin suggested that

representatives of the Department of Justice and of the American

Bar Association, a principal supporter of the bill, engage in

some alternative dispute resolution of our own, in an attempt to

reach a compromise that would satisfy our concerns but preserve a

useful and effective form of arbitration as an ADR mechanism.

The negotiations that followed, I am happy to report, have been

fruitful, and we will be offering today for your consideration a

proposed modification of the bill that is acceptable to both the

Department of Justice and the ABA. We understand that the

Administrative Conference of the United States also supports this

compromise. We hope that you will incorporate the modification

into the bill. In any event, I want to thank the ABA and in

particular Phil Harter for the energy and imagination that have

gone into achieving this compromise.

ADR IN GENERAL

Because we believe it essential to develop alternatives to

the full-scale litigation of disputes involving the government,

we have encouraged participation by our attorneys in a variety of

2
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experimental ADR methods. Our efforts have included the issuance

of a policy statement encouraging the use of mini-trials, actual

participation in mini-trials, and support for judicially

supervised alternative dispute resolution techniques. The Civil

Division's Commercial Litigation Branch has cooperated with the

United States Claims Court in the development of General Order

No. 13, which establishes an alternative method of dispute

resolution using a settlement judge. The Civil Division's Torts

Branch participates in and is responsible for the administrative

claims process developed under 28 U.S.C. § 2672 for Federal Tort

Claims Act cases, and regulations issued by the Department of

Justice for implementing that administrative process (28 C.F.R.

Part 14) are applicable throughout the government. Through this

process in 1988, 214 administrative tort claims for amounts

exceeding $25,000 were resolved with Justice Department approval,

-and the total paid to resolve these claims was $34,282,097.

Of course, ADR is not the solution for every problem of

delay and expense in litigation. Each ADR procedure itself has a

cost, and the Department tries to reach balanced judgments about

whether that cost is justified in specific cases. In making

these judgments, the government is sometimes under constraints

that would not apply to private litigants. For example, in

resolving non-meritorious claims, private litigants might resort

to ADR as an avenue toward a settlement that would avoid the

expense of litigation. The government, however, may find ADR

3
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unhelpful in that situation, because the government lacks

authority to pay money in settlement of non-meritorious claims.

ADR thus may be wasteful in cases where principled disputes on

legal issues make settlement unlikely. The government, as a

frequent litigant, also resists frivolous claims, in order to

discourage such claims in the future. Still, in many instances,

ADR can save time and money in the resolution of disputes

involving the government.

ARBITRATION

In addition to providing for the use of ADR techniques like

conciliation and mediation, which we support, the bill as drafted

would allow agencies and private parties, by mutual consent, to

submit disputes to binding arbitration. Both sides would

-participate in the selection of the arbitrator. § 587(a). After

hearing evidence, the arbitrator would issue a decision, setting

out a "brief, informal discussion of the factual and legal basis"

for the award, unless the agency provided otherwise by rule.

S 590(a)(1). The award would then be "final and binding on the

parties." I 590(b). Despite our general support for ADR, such

binding arbitrttion, in our view, would raise serious

constitutional concerns.

Arbitrators with the powers conferred under H.R. 2497 as

drafted could be viewed as Officers of the United States, engaged

4
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in execution of the laws, but would not be ppointed in the

manner required by the Appointments Clause. Art. 1I, § 2, cl. 2.

Nor would they be subject to supervision and removal by the

President and his delegates, as required by the President's'

constitutional responsibility to see to the faithful execution of

the laws. Art. II, § 3.

Before I go into the details of the constitutional

discussion, let me set out the common sense of our position.

H.R. 2497 would dilute accountability and disrupt the making of

policy by responsible officials. When the President appoints and

supervises executive officials as the Constitution provides, he

can be held accountable for how the laws are carried out. In

cases submitted to binding arbitration, H.R. 2497 would remove

the power to execute the laws from Cabinet officials and agency

heads who are in turn responsible to the only figure in American

government elected by all of the people, and would transfer that

power to arbitrators accountable to no one. This transfer of the

power to make decisions not only would blur responsibility but

also would threaten the ability of the executive to set and carry

out policy. While I want to spend some time today discussing the

intricacies of the legal arguments, our concern is really that

simple, and that fundamental. H.R. 2497 thus raises a serious

issue about conformity with the Constitution.

5
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Under H.R. 2497, agencies would be encouraged to use ADR for

the entire range of administrative disputes in which they might

become involved. The bill specifically mentions disputes arising

in formal or informal adjudication, rulemaking, enforcement,

issuance or revocation of permits, and litigation. I 3(a)(2).

The bill appears to contemplate that binding arbitration would

not be used for resolving disputes that raise issues of policy,

require the formulation of precedent, endanger consistency in an

area where consistency is important, significantly affect persons

who are not parties to the proceeding, call for a public record,

or entail a need for continuing jurisdiction by the agency.

I 582(b). But H.R. 2497 would not forbid arbitration in cases

that involve any or all of these factors.
2

Arbitrators acting under H.R. 2497 could be said to be

....Aperform(ing] . . . a significant governmental duty exercised

pursuant to a public law," Buckley v. Valeo, 424 U.S. 1, 140-41

(1976), and thus to be "OfficersO of the United States in

constitutional terms. Id. at 141. They would be involved in

"functions necessary to ensure compliance with . . . statute and

rules -- informal procedures, administrative determinations and

hearings, and civil suits." Id. at 137. The bill would require

2 Furthermore, the bill may suggest that binding
arbitration could not be used in a rulemaking, because arbitral
awards are not to have any precedential value or be considered in
any future proceeding, § 590(c), and rules are by definition
orders of future effect, 5 U.S.C. § 551(4). Once again, however,
the bill does not explicitly forbid the use of arbitration to
resolve disputes about rulemaking.

6
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arbitrators to interpret and apply relevant statutory and

regulatory requirements, legal precedents, and policy

directives,' § 589(c)(5), and interpretingg a law enacted by

Congress to implement the legislative mandate" is a function that

'plainly entails] execution of the law in constitutional terms.'

Bowsher v. Synar, 478 U.S. 714, 733 (1986).

The Appointments Clause, Art. II, § 2, cl. 2, directs how

"Officers' of the United States are to be appointed. Principal

Officers are to be appointed by the President, with the advice

and consent of the Senate. Congress, however, may vest the

appointment of inferior Officers in the heads of departments,

courts of law, or the President alone.

H.R. 2497 would raise a serious issue regarding the commands

of the-Appointments Clause, as discussed in Buckley.3 Under H.R.

31n his study The Constitutionality of Arbitration in
Federal Programs (May 27, 1987), prepared for the Administrative
Conference of the United States, Professor Harold H. Bruff argues
that, in Buckley, the Court 'was considering whether Congress
could assume the President's appointments power, not whether it
could authorize or require the delegation outside the government
of some functions that could be performed by the executive. The
problem of congressional aggrandizement disappears when Congress
allocates the appointment power elsewhere.' Id. at 19 (footnote
omitted). Professor Bruff's argument assumes that the
Appointments Clause rests only on concerns about separation of
powers and has nothing to do with accountability in government.
Although the Appointments Clause has a critical role in ensuring
the separation of powers (Ill Buckley, 424 U.S. at 124-25), it
also aims at accountable government: 'The sole and undivided
responsibility of one man will naturally beget a livelier sense
of duty and a more exact regard to reputation." The Federalist
No. 76 (Rossiter ed.) at 455 (discussing Appointments Clause).

7
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2497, arbitrators would be authorized to exercise significant

authority with respect to such agency functions as adjudication

and licensing. These arbitrators, however, would not be

appointed in accordance with the Appointments Clause, but rather

would be chosen by the parties. §§ 583, 587.4

In addition, H.R. 2497 presents constitutional problems

concerning the accountability of arbitrators to the President for

their executive actions. As I have noted, H.R. 2497 would

authorize arbitrators to perform a broad range of executive

functions, from making "determinations of eligibility for

(federal] funds," Buckley, 424 U.S. at 140 (involved in making

monetary awards enforceable in the courts), to granting licenses

or resolving enforcement disputes. These functions involve

interpretingig a law enacted by Congress to implement the

-legislative mandate," which "plainly entails] execution of the

law in constitutional terms." Bowsher v. Synar, 478 U.S. 714,

732-33 (1986). It has generally been thought that the President

must have the power to remove the officer performing such core

executive duties, in order to ensure the officer's accountability

to the President. See Bowher, 478 U.S. at 721-27, 732-33; Myers

4The appointment of "permanent or temporary officers] or
employees] of the Federal Government," § 583(a), would raise no
less serious a question about violation of the Appointments
Clause. To the extent a mere "employee" is also granted
executive power as an "Officer" of the United States independent
of his other duties, Se Buckley, 424 U.S. at 126 & n.162, the
constitutional problem is identical to that involved in the
appointment of private persons.

8
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v. united States, 272 U.S. 52, 161-164 (1926); 91. Morrilson V.

Olson, 108 S.Ct. 2597, 2616-2622 (1988). Even the head of a so-

called "independent agency," performing "quasi-legislative" or

"quasi-judicialO duties, is subject to removal by the President

for inefficiency, neglect of duty, malfeasance, or other good

cause. Mistretta v. United States, 109 S. Ct. 647, 673 (1989);

Humphrey's Executor v. United States, 295 U.S. 602, 619 (1935);

cf. Morrison, 108 S. Ct. at 2617, 2619.

Here, by contrast, arbitrators appointed under H.R. 2497 as

drafted would be subject neither to executive review nor to

executive removal. 5 If the arbitrator exceeded the scope of his

assigned duties or exercised them in an improper manner, the

decision would still be binding against the executive branch.
6

There is serious doubt that H.R. 2497 gives the Executive

5Although H.R. 2497 declares that the United States could
"terminate" an arbitration before completed, subject to judicial
review of the termination, §§ 591(c), 6(d), 8(a), this authority
would provide an avenue for effective review only before the
arbitrator rendered his final decision, and in any event would be
limited to termination "on the ground that continuing the
proceeding would be inconsistent with the factors set forth in
section 582(b)" dealing with whether use of an ADR proceeding is
appropriate.

6 This should be contrasted with the remedies available for
review of improper executive action by Independent Counsel, at
issue in Morrison. If an Independent Counsel acts improperly,
for example by engaging in "misconduct" or bringing a prosecution
that is not justified under applicable Department of Justice
policy guidelines, see Morrison, 108 S. Ct. at 2620-22, the
Attorney General may remove him (subject to judicial review)
before the consequences of the Independent Counsel's errant
conduct have come to fruition. There would be no comparable
ability to exercise any degree of control or supervision over the
executive actions of arbitrators appointed under H.R. 2497.

9
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Sufficient control over the . . . [arbitrator] to ensure that

the President is able to perform his constitutionally assigned

duties" as Chief Executive to take care that the laws be

faithfully executed. Morrison, 108 S.Ct. at 2622.

I note that the Administrative Conference of the United

States ("ACUSN) contends that, notwithstanding these

constitutional difficulties, several statutes already provide for

private persons to render binding arbitral awards on claims

involving the government. I discusssed and distinguished these

statutes in my testimony and supplemental responses on the

parallel Senate bill. I-will not repeat that discussion here,

except to say that the existing statutory provisions on

arbitration, we believe, are weak authority for the wholesale

authorization of binding arbitration that H.R. 2497 as drafted

-would create, even assuming that the existing statutes could cast

some light on the constitutional issues. But s_, INS v. Chadha,

462 U.S. 919 (1983)(overturning legislative veto, despite

numerous statutes with such provisions).

We believe, however, that there is a way around these

difficulties. The proposed compromise on which the ABA and the

Department of Justice have agreed would provide, in essence, that

an arbitral award would be reviewable by the agency head, for a

period of thirty days, before becoming final. Although we expect

that an agency head would seldom vacate an award, this proposal

10
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would ensure that an Officer of the United States would be

responsible for each arbitral decision. In this sense, the

arbitrator's decision would be non-binding. The proposal, we

believe, maintains the utility and effectiveness of arbitration

as foreseen by the bill's sponsors, while providing for the

accountability of an Officer of the United States.

Under the proposal, in the unusual instance where the agency

head vacates an award, that decision of the agency head would not

be reviewable in a court. This feature of the proposal is

necessary to prevent over-judicialization of the ADR process and

to make arbitration attractive to agencies that might otherwise

choose to avoid it. Of course, if an award is overturned, the

private litigant can still pursue his claim through the usual

administrative procedures for which arbitration would have been a

substitute.
7

The specific language of the proposal is attached to my

testimony. I hope that Congress will see fit to incorporate this

proposal into the bill. With that modification (and some other

drafting changes discussed in the Appendix to my testimony), we

would support H.R. 2497 as a promising experiment for achieving

administrative justice with greater speed and less cost.

7Furthermore, as we would construe the bill if modified
along these lines, it would not foreclose other forms of non-
binding dispute resolution, including non-binding arbitration.

11
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APPENDIX -- OTHER PROBLENB OF POLICY AND DRAFTING

H.R. 2497 also raises a number of other problems of policy

and drafting.
8

Section 584(c) should be revised to make clear that vacated

or rejected awards, like "dispute resolution communications" and

'dispute resolution documents," are inadmissible in later

actions. Similarly, Section 584(i) would allow information

introduced in an ADR proceeding to be used in a later action

against the neutral (even though it could not be used in a later

action on the issue in the ADR proceeding). Without further

-restriction, the entire record of the action against the neutral,

including information submitted by the parties in the ADR

proceeding, could become public. Section 584(i) thus should be

revised to provide for procedures (such as sealing records or

issuing protective orders) that will guard against any

disclosures that are not absolutely necessary.

Section 3(d) would require each federal agency to review and

consider whether to amend each standard contract, grant, and

8We expect that some other agencies will be communicating
directly with the Committee about provisions relating to the
Contract Disputes Act.

12
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other assistance agreement to authorize and encourage the use of

ADR. We read that section as applying prospectively. If the

section were intended to require review and possible revision of

existing contracts, grants, and assistance agreements, it would

impose a severe burden on the affected agencies (assuming it

would be lawful to revise all of the existing contracts in the

first place). The meaning of the section should be clarified.

Furthermore, because there may be contracts, grants, or

agreements that are likely to generate disputes not amenable to

resolution through ADR techniques, it is appropriate that H.R.

2497 does not require insertion of the ADR provision.

Section 6 of H.R. 2497 would amend the Contract Disputes Act

("CDAO). Section 6(a) would require each contracting officer to

"make all reasonable efforts to resolve a claim or dispute

consensually." Under this provision, the contracting officer's

efforts to resolve claims or disptites consensually might

themselves become subjects of controversy. Moreover, it has been

the Department's experience that disputants use voluntary ADR

programs more successfully than mandatory programs. Therefore,

we recommend that the proposed amendment to the CDA encourage,

but not require, the use of ADR techniques.

If ADR were used in a contract dispute, there would still be

a need to ensure the integrity of the dispute resolution process.

We therefore recommend that the following sentence be added to

13
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Section 6(b) of the bill (proposed Section 6(d) of the CDA),

after the term 0$250,000": "In such instances, the contractor

shall certify that the claim is made in good faith, that the

supporting data are accurate and complete to the best of his

knowledge and belief, and that the amount requested accurately

reflects the contract adjustment for which the contractor

believes the government is liable."

Section 6(d) might be read as amending the CDA (41 U.S.C.

§ 607(g)) to provide for district court review when the

contracting officer agrees to arbitration and an arbitral award

is issued. That alteration of the CDA would not be desirable.

Under the CDA, a contractor has two choices for obtaining review

of a contracting officer's decision. The contractor may proceed

directly to the Claims Court, 41 U.S.C. § 609, or may appeal to a

board of contract appeals. 41 U.S.C. § 606. In either case, the

next appeal is to the Federal Circuit. 41 U.S.C. § 607(g)(1); 28

U.S.C. § 1295(a)(3). There is no reason to provide for review in

district court when the contracting officer agrees to

arbitration, especially since the ordinary CDA review procedures

apparently are to be followed if the contracting officer agrees

to a form of ADR other than arbitration. Section 6(d) should be

revised to make clear that the district courts would not obtain

new powers to review CDA cases.

14
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Language that appears in S. 971, the Senate counterpart to

H.R. 2497, should also be included in Section 6(d), so that the

subsection to be added to 41 U.S.C. § 607(g) would provide that

the reviewing court "may set aside any award that is found to

violate limitations imposed by Federal statute." The language

could be clarified by adding "or limit" after "set aside."

Finally, some ADR procedures may be inappropriate in cases

affecting public health or the environment, but H.R. 2497 as

drafted may not sufficiently recognize this limitation.

Therefore, we recommend that Section 582(b) be revised to

include: "47) the matter may affect human health or the

environment." Sections 584(a) (4) (C) and 584(b) (4) (C) should be

amended to read: "prevent harm to the public health or safety or

the environment."

15
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PROPOSED COMPROMISE AMENDMENT TO K.R. 2497

SUBSTITUTE FOR PROPOSED SECTIONS 590 AND 591 OF TITLE 5, UNITED
STATES CODE

5 590. Arbitration awards

(a) Unless the agency provides otherwise by rule, the award

in an arbitration proceeding shall include a brief, informal

discussion of the factual and legal basis, but formal findings of

fact or conclusions of law shall not be required. The prevailing

party shall file the award with all relevant agencies, along with

proof of service on all parties.

(b) The award in an arbitral proceeding shall become final

thirty days after it is served. Any agency that is a party to

the proceeding may extend this period for an additional thirty

days by serving a notice on all other parties prior to thirty

days after the award is served.

(c) The head of any agency that is a party to an

arbitration proceeding conducted undet this subchapter is

authorized to terminate the arbitration proceeding or vacate any

award issued pursuant to this section prior to the award becoming

final by serving on all other parties a written notice to that

effect, in which case the award shall be null and void. Notice

shall be provided to all parties to the arbitration proceeding of
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any request that the agency head terminate the arbitration

proceeding or vacate the award. An employee or agent engaged in

the performance of investigative or prosecuting functions for an

agency may not, in that or a factually related case, participate

or advise in the decision pursuant to this subsection to

terminate an arbitration proceeding or vacate an arbitral award,

except as witness or counsel in public proceedings.

(d) A final award is binding on the parties and may be

enforced pursuant to sections 9 through 13 of title 9, United

States Code. No action brought to enforce such an award shall be

dismissed nor shall relief therein be denied on the grounds that

it is against the United States or that the United States is an

indispensable party.

(e) An award entered under this subchapter may not serve as

an estoppel in any other proceeding for any issue that was

resolved in the proceeding, nor may the award be used as

precedent or otherwise be considered in any proceeding, whether

conducted under this subchapter, by an agency, in a court, or in

any other arbitral proceeding.

§ 591. Judicial Review

(a) Notwithstanding any other provision of law, any person

adversely affected or aggrieved by an arbitral award made in a

- 2 -
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proceeding conducted under this subchapter may bring an action

only pursuant to the provisions of sections 9 through 13 of title

9, United States Code.

(b) The decision to use or not to use a dispute resolution

proceeding shall be committed to the discretion of the agency and

shall not be subject to judicial review.

(c) The decision of the head of an agency to vacate an

arbitral award pursuant to section 590 shall be committed to the

discretion of the agency and shall not be subject to judicial

review.

SECTION 5. AMENDMENT TO THE ARBITRATION ACT

Section 10 of title 9, United States Code, is amended by

adding a new paragraph that reads as follows:

The United States court in and for the district wherein the

award was made may make an order vacating the award upon

application of a person, other than a party to the arbitration,

who is adversely affected or aggrieved by an award issued

pursuant to section 590 of title 5, United States Code, where the

use of arbitration or the award is clearly inconsistent with the

factors listed in section 582(b) of title 5.

- 3 -
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DZLBTIONS

In Section 6(b), proposed Section 6(d) of the CDA, delete

"including binding arbitration of claims' and the two sentences

from-OAn agency may terminate' to 'section 706 title 5, United

States Code.'

In Section 8(a), delete from 'An agency may terminate' to

'review under section 706 of title 5.'

- 4 -
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Mr. FRANK. We will begin-I will defer and we will begin with
Mr. Glickman, who has been our lead person on this issue.

Mr. GUCKMAN. Thank you, Mr. Barr.
As I understand it, most of your written testimony has predated

the compromise. Is that a fair statement? You talk about the bill as
having some constitutional problems, but I believe you agree that
the agreement that has been worked out in principle negates those
constitutional problems. Is that correct?

Mr. BARR. That is correct. The testimony really goes to the bill
as originally drafted. Obviously, I am asking you to accept this
compromise. With the compromise, we have no objection to the bill
and would support the bill.

Mr. GLICKMAN. I think it is acceptable to me as well. It reminds
me a little bit, Mr. Chairman, of what we did on the fair housing
bill. The compromise gives the agencies of government decision-
making authority that those agency heads theoretically should
have, but at the same time, recognizing that in most cases, the ar-
bitration award will stand. I think that is what your testimony is
today.

Let me ask you a couple of things. The requirement to go to arbi-
tration is a voluntary requirement. Nobody is compelled to do that
at all.

At the back of your testimony, you indicate some concern about
health and safety-or health and the environment. You are saying
that some ADR procedures may be inappropriate in cases involving
public health or the environment.

I wonder if you might explain that.
Mr. BARR. Yes, Congressman. First, we are not suggesting that

that is a categorical ban on the use of ADR. We think it is a factor
that should be considered by the Government officials when they
are turning something over for arbitration, and we can conceive of
circumstances where it is perfectly appropriate.

But one of the principles here is that when other people's rights
are at stake, it may be inappropriate to have a private citizen re-
solve that dispute because, ultimately, it is the Government-it is
Congress and the officials in the executive branch who have that
responsibility for protecting the rights of third parties when they
are going to be somehow affected-by an adjudication.

In the area of environment, it is sometimes difficult to see-it is
difficult to identify, perhaps-an affected third party. Perhaps a
third party would not have direct standing himself to come in and
participate and say, "Hey, you can't arbitrate this thing because
my rights are affected." Nevertheless, because we are dealing with
the environment, which is the common property of the whole com-
munity, we think that it is important to be very careful about pri-
vate arbitration when those kinds of issues are being decided.

Mr. GLICKMAN. But you are not saying it should be a categorical
ban. There may be cases where you are talking about health and
environmental issues that you could arbitrate. You are just saying
that it ought to be understood that the Government may not ulti-
mately agree to an arbitration award where health or environment
is involved, and therefore, parties will be more careful about enter-
ing arbitration in the first place.
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Mr. BARR. That is right, Congressman, and there are some areas
in the environmental area where arbitration is used now quite
successfully.

Mr. GLICKMAN. OK. I don't have any objection to that. That
seems fair.

Let me ask you one final question. What about if the Govern-
ment backs out of an arbitration decision after the private parties
have spent an awful lot of money to reach that arbitration deci-
sion? Do you think that the Equal Access to Justice Act should
apply to provide attorneys' fees in those cases?

Mr. BARR. I think that is something that we may-want to consid-
er down the road. I think, generally, we don't expect these deci-
sions to be flipped very frequently, except when there are legiti-
mate policy concerns with the decision, and in a way, we are put-
ting the private parties in the same position they would have been
in had they just gone through, for example, an administrative law
judge. Parties right now can spend money in a procedure for an ad-
ministrative law judge. That decision can be overturned within the
agency, and yet that doesn't nmean that the party is entitled to all
the money he spent in the administrative law judge phase of the
proceeding, so we think it is not inequitable.

Now, another reason why I think we would like to proceed on
the current basis, or at least the current compromise, is we think,
in fact, the fact that it is not formally binding will actually expand
the use of arbitration. Government officials would be less con-
cerned that they are going to get locked into a position or that
there is going to be a policy position that may be taken that they
can't live with if they feel that there is the safety valve of the
review. So I think it will lead to much broader use of ADR.

We have a sunset provision in the bill now and I think we should
revisit it in 5 years. If it looks as if these things are not being
upheld, they are being vacated too frequently, and the parties are
backing away from them because of the expense, I think we could
look at the proposal you have just made as a way of resolving that.

Mr. GLICKMAN. I want to thank you for your personal help in
trying to resolve this. As I said, I think this sends a good signal on
the whole issue of trying to resolve disputes without going through
costly legal processes. This may also permit people who don't have
a wealth of means, who can t afford high-powered Washington
counsel, to come in and be involved in arbitration much easier
than they would through a formal administrative process. I think
that is a good, positive, constructive thing to do in our society.

Anyway, I thank you very much.
Mr. BARR. Thank you, Congressman.
Mr. FRANK. Thank you, Mr. Barr.
Before I call on Mr. James, let me just interject. You responded

to one of Mr. Glickman's questions that you didn't think something
was inequitable because we do it elsewhere. I would just note that
those are two very separate issues.

What we do elsewhere and whether or not we are acting equita-
bly, whether it is our institution or yours, I don't think that the
two questions have a complete overlap. Precedent doesn't create
equity; it creates precedent and one of the things we may be look-
ing at is the equity.
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Mr. James.
Mr. JAMES. Thank you so much.
Mr. Barr, I want to thank you for your testimony. It was very

enlightening and helpful.
I understand the concerns on the behalf of the Government

about needing to review an award, but we already have a provision
for review in 591 Judicial Review under the Administrative Code
approach, the way I read it, in the bill. That is correct, isn't it,
under the section 591? You could review it in court later in any
event? You could review the negotiation award.

Mr. BARR. In other words, under the bill, there would be judicial
review?

Mr. JAMES. Right.
Mr. BARR. I believe that is correct.
Mr. JAMES. Yes, under 591, I think it says, "Any person adverse-

ly affected or aggrieved by an award made in an arbitration pro-
ceeding conducted under this subchapter may bring an action only
pursuant to the provisions of sections 9 through 13 of title IX."

Mr. BARR. We don't understand that to include the United
States.

Mr. JAMES. OK. you say the United States still has an independ-
ent-they could appeal any decision anyway.

Mr. BARR. No, I think under the bill, as originally drafted, the
Government could not open up an award--

Mr. JAMES. Then you-
Mr. BARR [continuing]. But a third party adversely affected by an

award could--
Mr. JAMES. Neither party could.
Mr. BARR. That is correct. It would be binding on--
Mr. JAMES. The third party could. It says, "Any person adversely

affected or aggrieved by an award made in an arbitration proceed-
ing conducted under subchapter," so it would also include an indi-
vidual party, but not the United States. If it says "any party,"
would that not include anyone?

Mr. BARR. A party, as I understand it, could have challenged an
award for going outside the scope of the arbitration-in other
words, if the arbitral award went beyond the charter of the arbitra-
tor-but in terms of challenging the arbitration award on its
merits, the parties could not do so, but a third party who was af-
fected by it could.

Mr. JAMES. Then the language, perhaps, should be changed to
any person other than a party because any person is all-inclusive.
It says any person adversely affected or aggrieved by an award
made in an arbitration proceeding conducted under this chapter.

Mr. BARR. I believe our proposed compromise does pick up that
change.

Mr. JAME_. But yours picks up-gives only the Government the
right to, in effect, say, "Well, we don't think the award is correct,"
and not go with the negotiated award, right?

Mr. BARR. That is correct.
Mr. JAMES. Only the Government has that right?
Mr. BARR. That is correct.
Mr. JAMES. That doesn't seem--
Mr. BARR. And a third party who is affected by it.



60

Mr. JAMES. Yes, under the separate section, but you pick up on
page 21, line 8-you would say, where it reads here, "Finality and
enforcement of awards" is the section you want to modify. "The
award shall be final and binding on the parties to the matter and
may be enforced pursuant to section 9, title IX," and then you skip
down 15 lines and you read, "Pursuant to title IX, any person ad-
versely affected."

Then you are saying that doesn't include the parties because
they are bound by the paragraph above. In other words, they are
bound by the earlier section that says you have stipulated and you
are going to have to live with the award.

It would seem to me that if you only let the Government say,
"No, we won't go with this, we won't be bound by this award, now
you start back to base zero and proceed either administratively or
in a court of law, depending on the cause of action," it would be
both possibilities depending on the cause of action, would it not?

Mr. BARR. This would be administrative.
Mr. JAMES. It would be purely administrative, OK. You would go

back, roll it back to the administrative proceeding if the Govern-
ment didn't like it? Correct?

Mr. BARR. Correct.
Mr. JAMES. It wouldn't be like an administrative proceeding

where you advance forward, so what you would have is a redun-
dancy of factual determinations if you exempt the Government
from being bound, is the way I would read it, in other words. You
would roll the clock back and pretend like it never happened if the
Government could back off. You would start off with the adminis-
trative proceeding and then the Government would have the
second bite at the apple, or at least the Department would be able
to say, "We don't accept the proceeding." So don't you think
you--

Mr. BARR. It is the Government that is the decisionmaker here.
The administrative process now provides for the hearing before an
administrative judge. That is not final. That can be--

Mr. JAMES. I understand.
Mr. BARR [continuing]. Reversed by a higher level of--
Mr. JAMES. I understand that. What my point is is this, and I am

not arguing with you on that point, I understand that. It is the
same in States, at all State administrative hearings and the Feder-
al Government-they are similar in that nature. In fact, most
States pattern it after the Government's administrative hearings.

My point is this, why would anyone be foolish enough to want to
go through negotiation and go through the expense of a negotiation
which would be nothing more than giving the Government a
chance to say I don't like the award and forcing you all the way
back through an administrative proceeding which is what-you
agree with that-that would be the net effect. Your next choice
would be start from ground zero, go through the administrative
proceeding, and then if the Government-if the Department de-
cides that they don't like that, they can overturn the decision.
Then you at least are going forward through the courts, if the over-
turn is inappropriate based on the factual evidence in the law.

So I am saying, with your addition, you are doing more
damage-you are better off not having the Glickman bill, it would
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seem to me, because someone may be misled by thinking this
might work because you could frustrate totally a plaintiff who, in
good faith, said, "Let's arbitrate." He spends the money he arbi-
trates; the Government says, "No, we won't accept that," send it
back to the administrative proceeding and have to go all the way
up the chain again.

Do you think maybe your suggestion is too strong and would
thwart the whole purpose of the bill or not?

Mr. GLICKMAN. Would the gentleman yield on that?
Mr. JAMES. Sure.
Mr. GLICKMAN. Two problems. I would prefer to take your posi-

tion, but I think they make the point, and I haven't fully explored
it, but there are constitutional problems if you don't allow that ad-
ditional review at the top.

But the second thing is a practical matter. Nobody would ever go
into arbitration if what you are saying were happening. It would
die instantaneously.

My judgment is that people will find this is a much more expedi-
tious, sane way of dealing with it.

Mr. FRANK. Will the gentleman yield to me?
It is my understanding of the gentleman's position that he is not

talking about ultimately derogating from the Government the con-
stitutional power to make a decision, but he is talking about how
many procedural steps you go through and at whose initiation in
the interim.

I mean, you are not talking about the Government ultimately
losing the right to make its decision.

Mr. JAMES. No. I am saying-I see why you want to have it in
there for the constitutional reasons. I totally understand your con-
cerns and your fears. I am ,,lad you testified about it.

What would bother me, though, is what is the incentive for a
party to ever take the risk of negotiating in the first instance if it
is not binding if-because then, he has wasted all that effort and
all that time and money and then he still has to go through the
administrative proceeding where, once again, the Government can
disagree.

Mr. GLICKMAN. If the gentleman would just yield for one
moment.

As I understand it, most of these things will be-at least early
on-will be experimented on small cases where the Government
would not want to start over and litigate from ground zero. It
would be more expensive for the Government to do that.

I admit to you there is some risk involved. All I am saying is if
they start doing it, the whole process will become useless.

Mr. FRANK. Just let me say, I think we probably have other
things that more properly belong in markup. Would the witness
like to respond at this point?

Mr. BARR. Yes. I think as a practical matter, that is not going to
be a problem. Right now, you have a very low reversal rate of ad-
ministrative law judge decisions. Theoretically, agency heads can
be overturning a lot of decisions that are currently reached in the
formal process that exists. That is not done.

I think that the bill itself contemplates that these things should
be used in proceedings where there are not policy issues, signifi-
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cant policy issues, where third parties' interests aren't affected-
for example, mass Justice cases, like Social Security cases, other
kinds of cases where the amounts of claims are small. They are
fact-intensive. They are fact-specific. There are no big policy issues
to be decided.

The Government does not have an interest in flipping decisions
because of a $300 difference in the arbitral award. That doesn't
happen today; it won't happen under arbitration.

I think that it will result in broader use of arbitration if the Gov-
ernment reserves the right to reexamine this thing to make sure
that policy issues haven't been decided.

Mr. JAMES. If the gentleman will indulge me just one more
minute.

If there were a way to write it so that, even though the award
may not be-would be--may be binding, but you can appeal the le-
gitimacy of the award just the same as you could an adverse ad-
ministrative ruling that either party could appeal it. If you could
avoid a de novo process, you might save the Government money, is
all I am saying. In other words, there seems little point in going
through a negotiation, going through a whole negotiation and evi-
dence-finding process and then doing it the second time if, some-
how, the award would have the same status, the same status, a dif-
ferent proceeding, but the same status, if it were possible.

Mr. BARR. That is the problem you already have with the admin-
istrative law because if you create a right to review on the record,
as opposed to going back to the formal proceeding, then the infor-
mal proceeding will become formalized because people will be cre-
ating the record for review.

Mr. JAMES. I like the effort and I understand the reason for it
and maybe it will work, but quite frankly, a plaintiff is taking a
very high ris;k in selecting and then agreeing to pay the negotia-
tion fees, for-I mean, to pay the parties to the arbitration fees, to
pay that and then to have to perhaps start all over again.

It may be better to consider the suggestion of payment of attor-
neys' fees and costs, et cetera, if the Government turns it down,
and maybe you should-what about the neutrality of a right-what
about mutuality of right to not live with the award? Why don't you
then let the plaintiff have the right not to live with the award, too?
Mutuality-of-remedy concept.

Mr. BARR. We have no objection to that. In mass Justice cases, I
don't think it is going to be a problem. It will be a problem only
where an arbitral award does implicate policy considerations.

In the private sector, people use ADR all the time where there is
a theoretical risk that it is not going to be accepted. That is what
mini-trials are and other things. I think, by and large, people still
think it is worth it to go through that kind of proceeding--

Mr. FRANK. But don't they have in the private sector mutuality?
Mr. BARR. Yes.
Mr. FRANK. And that is one of the points. In the private sector,

you have mutuality of refusal, whereas-so, if you had mutuality
rather than a one-way street, it might be a different story.

Mr. JAMES. Thank you so much for your testimony. I am sure we
will work out a lot of these at markup.

Mr. FRANK. Mr. Edwards. Don, do you have any questions?
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Mr. EDWARDS. I have no questions, Mr. Chairman.
Mr. FRANK. Mr. Smith.
Mr. SMITH of Texas. Thank you, Mr. Chairman.
Let me confess at the outset to a keen interest in this particular

subject. Long ago and far away, when I was a county commissioner
in San Antonio, TX, I proposed a mediation center which actually
took off and is now a thriving business in San Antonio. So I believe
in the concept, believe in what we are trying to do today.

Mr. Barr, I missed the first couple of minutes of your testimony.
Have you addressed the-or have the mentioned the constitutional
questions that you raised in your testimony yet?

Mr. BARR. I did mention them.
Mr. SMITH of Texas. My question is you mentioned a proposed

modification to the bill that is acceptable both to the Department
of Justice and the ABA, and I wonder if you discussed that modifi-
cation and the constitutional questions with Mr. Glickman and
have made any progress to resolving the differences.

Mr. BARR. I think yes. With the compromise that we have
worked out with the ABA and ACUS, we think that obviates the
constitutional problem and we think it would actually lead to a
more effective bill.

Mr. SMITH of Texas. If I could ask my colleague from Kansas,
have you been able to address that, the constitutional problem?

Mr. GLICKMAN. We have talked about it and Mr.-we have raised
it a little bit in Mr. James' questions as well.

Mr. FRANK. Can I just say at this point again, as I said before, we
have some markup type issues that I think--

Mr. SMITH of Texas. OK.
Mr. FRANK. We will discuss that. Let me say for the record,

ACUS is A-C-U-S, standing for the Administrative Conference of
the United States.

Mr. SMITH of Texas. I understand the constitutional problems
that you mentioned in your testimony and I am hopeful that we
can resolve those.

I don't have any other questions, Mr. Chairman. Thank you.
Mr. FRANK. Thank you. It does sound like there is enough of an

interest in this, so we will be actually having a session when we
will have a premarkup session to talk about it and then give the
staff some instructions.

Mr. Staggers.
Mr. STAGGERS. No questions, Mr. Chairman.
Mr. FRANK. Mr. Douglas.
Mr. DOUGLAS. I also wanted to commend the sponsor. I think this

is a good way to go and if I can share some personal experiences,
too, I founded a mediation program in New Hampshire 10 years
ago, a New Hampshire mediation program still in effect. We also
used mediation, arbitration, conciliation in the court system and I
see you do have a training component in here, because it is very,
very important that folks understand the difference between medi-
ation and arbitration. All too often, I think agencies just go to arbi-
tration, which is like a minitrial.

I also see we have the use of neutrals and outside neutrals. My
only technical question, Mr. Barr, is it says you can contract for
services of neutrals outside the agency. Do they need any appro-
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priation for that or is that an authorization that they can take
funds that aren't otherwise appropriated to hire a neutral that all
parties agree is a former official or someone who is fair? How do
they mechanically get that person in a building to sit down and
hear the dispute?

I suppose the money would have to come out of an appropriation
that-where Congress has allowed the money to be used for that
purpose, either general operations or the appropriation to the unit
that is litigating the case. But do we need some kind of an all-en-
compassing sentence that will authorize agencies to be able to draw
out of contract services or whatever the buzz word is down here to
be able to hire someone who they agree may be involved in a 2- or
3-week event, but all agree is the perfect person to resolve the dis-
pute?

Mr:-BARR. No, I don't think you would need any further authori-
zation than this statute. It would be a lawful purpose for a depart-
ment to take money that isn't otherwise limited by Congress and
spend it on this.

Mr. SMITH of Texas. Good. OK, thank you.
Mr. FRANK. Thank you.
I think there are no further questions and we appreciate it and

we will be back to you as we proceed. I think the hearings have
uncovered a couple of things and we will probably want to do some
further work.

Next, we will hear from Marshall Breger, Chairman of the Ad-
ministrative Conference of the United States. Mr. Breger, please
proceed.

STATEMENT OF MARSHALL J. BREGER, CHAIRMAN, ADMINISTRA-
TIVE CONFERENCE OF THE UNITED STATES, ACCOMPANIED BY
GARY J. EDLES, GENERAL COUNSEL, ADMINISTRATIVE CON-
FERENCE OF THE UNITED STATES, AND CHARLES POU, STAFF
ATTORNEY
Mr. BREGER. Thank you very much, Mr. Chairman.
First, let me ask that my statement already provided to you be

incorporated into the record.
Mr. FRANK. If there is no objection, it will be part of the record.
Mr. BREGER. Let me introduce the two gentlemen accompanying

me. Gary Edles, the General Counsel of the Administrative Confer-
ence, and Charles Pou, Staff Attorney at the Conference. You will
forgive, also, my voice. I am battling a winter cold.

Mr. FRANK. I hold people to a pretty low voice standard myself,
so you don't have to worry about that.

Mr. BREGER. This matter has already been before you last year
and I think the discussion already this morning has advanced the
ball considerably, so I am going to make only a few oral remarks
and then hold myself open for any questions you may have.

I think it is important to understand that 10 years from now,
there will be substantial ADR built into Federal Government activ-
ity. The question that you have before you is whether the Federal
Government is going to back into its ADR activity or whether it is
going to shape it ahead of time and plan the kind of activity it is
going to have.
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FBI AUTHORITY TO SEIZE SUSPECTS ABROAD

WEDNESDAY, NOVEMBER 8, 1989

HOUSE OF REPRESENTATIVES,
SUBCOMMITrEE ON CIVIL AND CONSTITUTIONAL RIGHTS,

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:50 a.m., in room
2141, Rayburn House Office Building, Hon. Don Edwards
(chairman of the subcommittee) presiding.

Present: Representatives Don Edwards, Geo W. Crockett, F.
James Sensenbrenner, Jr., William E. Dannemeyer, and Craig T.
James.

Also present: James X. Dempsey, assistant counsel, and Colleen
Kiko, minority counsel.

Mr. EDWARDS. The subcommittee will come to order.
This morning the subcommittee considers whether or not the

FBI can seize a suspect from a foreign country without the coopera-
tion or the consent of that country.

We are going to have witnesses from the Department of Justice
and from the State Department and I will reserve any further com-
ments until after the testimony.

Mr. Sensenbrenner.
Mr. SENSENBRENNER. Mr. Chairman, I have an opening

statement.
Mr. EDWARDS. The gentleman is recognized.
Mr. SENSENBRENNER. Mr. Chairman, we're here today still suffer-

ing from a hangover of Jimmy Carter's last month in office. After
he was defeated for the Presidency by Ronald Reagan in 1980, his
Justice Department came up with guidelines relative to FBI activi-
ties in the seizing of international terrorists abroad.

We're having a hearing on these guidelines now, over 8 years
after the fact, and after two more Presidential elections, where the
sons of Jimmy Carter did not make it through the polling place.

I am concerned about the timeliness of this hearing and I am
also concerned about the fact that there appears to be an attempt
to hamstring the efforts of the FBI in the apprehension of interna-
tional terrorists abroad and returning them to justice in the United
States.

If the Carter administration guidelines are continued in force,
- the only people who will take joy in that are the Muammar Qadha-
fis, the Manuel Ortegas, and the drug bosses of the Medillin drug
cartel, and that is an accomplished fact.

We're no longer fortress America. It seems to me that our law
enforcement personnel ought to be able to project themselves

(1)
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abroad in certain narrowly selected cases where the national inter-
est of the United States and, indeed, the safety and peace of the
world is at hand.

I think those are the guidelines that the FBI has conducted itself
during the present administration as well as during President Rea-
gan's two terms in office.

To suggest that the President's power in international law is ab-
solutely barred to do this, in my opinion, is unconscionable. It
seems to me that we ought to be able to do the right thing, as
Ronald Reagan did in the Achille Lauro hijacking attempt and the
bringing of the Egyptian plane down in Italy in the apprehension
of some of the terrorists there.

I thank the chairman.
Mr. EDWARDS. I thank the gentleman for his observation.
I will only make one point. I'm not going to make a speech, but I

would like to point out that already the Iranian Parliament has
cited this Justice Department opinion and says that they have the
same right to come into the United States and arrest Iranian fugi-
tives without our knowledge and kidnap them.

Mr. Dannemeyer, do you have an opening statement?
Mr. DANNEMEYER. No, Mr. Chairman.
Mr. EDWARDS. The gentleman from Florida.
Mr. JAMES. No.
Mr. EDWARDS. No statement.
Our witnesses today are Mr. William P. Barr, Assistant Attorney

General, Office of Legal Counsel, Department of Justice; the Hon-
orable Abraham D. Sofaer, Legal Adviser, U.S. Department of
State, and our friend of many years, Oliver B. Revell, Associate
Deputy Director for Investigations, Federal Bureau of
Investigation.

Mr. Barr, I believe that you're going to be first.
[Witnesses sworn en masse.]
Mr. EDWARDS. Thank you.
Without objection, the full statements of all three witnesses will

be made a part of the record. We welcome you, and Mr. Barr, you
may proceed.

STATEMENT OF WILLIAM P. BARR, ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT OF
JUSTICE
Mr. BARR. Thank you, Mr. Chairman.
Mr. EDWARDS. Mr. Barr, you'll have to give the whole statement

insofar as it only arrived this morning. I might point out, that all
three testimonies violated the rules of the House. We're supposed
to get this testimony 48 hours in advance and several of them got
here late last night but none of them complied with the rules. So
insofar as you're concerned, Mr. Barr, please read the entire
statement.

Mr. BARR. I am pleased to be here today to discuss the extent to
which the United States has authority under its own domestic laws
to carry out extraterritorial arrests which may depart from princi-
ples embodied in international law.



3

The United States is facing increasingly serious threats to its do-
mestic security from both international terrorist groups and nar-
cotics traffickers. Many of these criminal organizations target the
United States and U.S. citizens while operating from foreign
sanctuaries.

While many nations have cooperated in our efforts to combat ter-
rorism and narcotics trafficking by entering into extradition agree-
ments and providing us with other forms of assistance, some for-
eign governments have unfortunately failed to take steps to protect
the United States from these predations, and others actually act in
complicity with these groups.

It was in this context that the Office of Legal Counsel reexam-
ined an opinion that was issued in 1980, the last year of the Carter
administration. The 1980 opinion had potentially broad ramifica-
tions for the conduct of extraterritorial law enforcement activities
by the Federal Bureau of Investigation and other executive branch
officials.

The question presented was whether the FBI had the authority
under U.S. law to arrest a fugitive in a foreign country without
that country's consent under classic principles of customary inter-
national law.

Assuming on the facts before them that the apprehension in
question would most likely constitute a violation of customary
international law, the authors of the 1980 opinion determined that
the FBI had no authority under domestic law to perform such an
arrest. The 1980 opinion based its conclusion on two separate
grounds.

First, the 1980 opinion determined that "U.S. agents have no law
enforcement authority in another nation unless it is the product of
that nation's consent," reasoning that the authority of the United
States, as a sovereign, is necessarily "limited by the sovereignty of
foreign nations."

In other words, the 1980 opinion suggested that the President
and the Congress are legally powerless under U.S. law to authorize
action in a foreign country that departs from customary interna-
tional law.

Second, regardless of whether the United States, as a sovereign,
has the authority to act in contravention of customary internation-
al law, the 1980 opinion concluded that the FBI could never make
apprehensions in contravention of customary international law
under its own general enabling statutes.

Although the statutes themselves do not restrict the extraterri-
torial reach of the agency's authority, the 1980 opinion reasoned
that they must be construed restrictively to preclude the FBI from
departing from customary international law norms in all
circumstances.

Because such limitations may impair our ability to defend our-
selves from overt physical assaults on our citizens by terrorists and
the equally pernicious large-scale trafficking of drugs into the
United States by foreign criminal organizations, the FBI asked the
Office of Legal Counsel and the Department of Justice to reexam-
ine its 1980 opinion.

On June 21, 1989, we issued an opinion partially reversing the
1980 opinion. Although the content of the 1989 opinion, like other
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advice rendered by the Office of Legal Counsel, must remain confi-
dential, I am happy to share with the committee our legal reason-
ing and our conclusions.

Before turning to these legal issues, I think it is important that
the committee understand--

Mr. EDWARDS. Mr. Barr, may I interrupt?
Why does it have to remain confidential? Is this a change in

policy? We have a copy of other nonclassified opinions. This is not
a classified document, Mr. Barr. Why are you withholding it from
this committee, and have you sent it to any other committees?

Mr. BARR. No, we have not sent the opinion to any other
committee.

Mr. EDWARDS. Yes, I believe you did.
Mr. BARR. No.
Mr. EDWARDS. Well, you sent the assassination one to the Intelli-

gence Committee.
Mr. BARR. We issued an opinion concerning Executive Order

12333 at the request of the Director of Central Intelligence when
he asked for our advice. It was in the context of a dialog he was
having with the House and Senate Intelligence Committees, and he
asked us to prepare a memo, an opinion, which he would share
with those committees. So that opinion was written with the expec-
tation that it would be shared with the Intelligence Committees.

Now, this is not a change in policy, Mr. Chairman. Since its in-
ception, the Office of Legal Counsel's opinions have been treated as
confidential.

Mr. EDWARDS. Up until 1985 you published them, and I have it in
front of me-opinions of the Office of Legal Counsel-the previous
opinion.

[The previous opinion, published in 1985, is reproduced in the
appendix.]

Mr. BARR. Our office has a limited publication project, where
after a number of years have transpired, we review opinions and
select certain opinions that we think it's in the public interest to
publish. And after careful review in the executive branch, includ-
ing review at the White House and within the Department of Jus-
tice, and all concerned agencies, we publish them.

A 1980 opinion was published in 1985-5 years after its publica-
tion. Prior to that time, it was not published.

I'm sure you can appreciate that the Attorney General serves-
one of his core functions is to provide legal advice to the President,
and the Office of Legal Counsel performs that function on behalf of
the Attorney General. We provide legal advice to the White House
and to Cabinet agencies.

It has been the long established policy of OLC that except in very
exceptional circumstances, the opinions must remain confidential.
We do not even share our opinions with other executive branch
agencies that are unconcerned, and we do not even share our opin-
ions within the Department of Justice to different components
within the Department. We try to keep them confined to the cli-
ents who are directly operationally affected by it.

This policy is based on the very same principles that the attor-
ney-client privilege in general is based upon. It's very important
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that people in government, in all three branches, be able to seek
legal advice.

Mr. EDWARDS. I understand that, Mr. Barr, but this is public
business, the subject of much discussion in the United States and
you're going to have to tell the public and the Congress sometime
why you changed the rules on this arresting of fugitives overseas.

Mr. BARR. That's what I'm here doing. We have no objection to
explaining our conclusions and our reasoning to the committee.

Before turning to the legal issues, I think it is important that the
committee understand exactly what the 1989 opinion did and what
it did not do.

Although the 1989 opinion has been characterized by the press as
a document that changed Department of Justice policy, the 1989
opinion did no such thing. It is strictly a legal analysis of the FBI's
authority, as a matter of domestic law, to conduct extraterritorial
arrests of individuals for violations of U.S. law.

The 1989 opinion expressly takes no position supporting or oppos-
ing, as a matter of policy, the use of the FBI or any other executive
branch officials to make apprehensions in contravention of custom-
ary international law It explicitly cautions that apart from the
question of legality under domestic law such operations raise seri-
ous policy considerations that obviously must be carefully weighed.

Moreover, the 1989 opinion does not address the legal implica-
tions of deploying the FBI in violation of provisions of self-execut-
ing treaties or treaties that have been implemented by legislation.

Now let me turn to the reasons we think the 1980 opinion was
flawed. The 1980 opinion expressed the view that the United
States, as a sovereign, has no authority under its own laws to con-
duct law enforcement operations in another country without that
country's consent.

It based this view on the conclusion that the de jure authority of
the United States is necessarily limited by the sovereignty of the
nations.

We do not agree with this proposition, and believe that the 1980
opinion's reliance on the Schooner Exchange v. M'Faddon was mis-
placed. Under our constitutional system, the executive and legisla-
tive branches, acting within the scope of their respective authority,
may take or direct actions which depart from customary interna-
tional law. At least as respects our domestic law, such action con-
stitute "controlling executive or legislative acts" that supplant
legal norms otherwise furnished by customary international law.

In the early 19th century, the Supreme Court, speaking through
Chief Justice Marshall, recognized that while customary interna-
tional law may provide rules of decision in the absence of a control-
ling executive or legislative act to the contrary, it does not abso-
lutely restrict the Nation's sovereign capacity to act in the interna-
tional arena.

In Schooner Exchange, Chief Justice Marshall opined that under
principles of customary international law a French warship was
impliedly immune from judicial process within the territory of the
United States, but expressly acknowledged that "the sovereign, the
United States, is capable of destroying this implication, either by
employing force, or by subjecting such vessels to the jurisdiction of
its ordinary tribunals."
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In the Brown case, Marshall observed that the rule of customary
international law:

"is a guide which the sovereign follows or abandons at his will.
The rule, like other precepts of morality, of humanity, and even of
wisdom, is addressed to the judgment of the sovereign; and al-
though it cannot be disregarded by him without obloquy, yet it
may be disregarded."

In acknowledging the United States' sovereign authority in this
area, Chief Justice Marshall did not attempt to draw any distinc-
tion between actions that infringe on the territorial sovereignty of
foreign nations and other types of departures from customary
international law.

Since that time, the courts have repeatedly recognized that the
executive and legislative branches may, in exercising their respec-
tive authority, depart from customary international law norms.

In particular, it has been stated that in the exercise of his consti-
tutional authority, the President may depart from customary inter-
national law by a "controlling executive act." The 1980 opinion ut-
terly failed to consider the Supreme Court's recognition of the
President's authority in this area.

The 1980 opinion also concluded, as its second ground, that the
FBI could not make apprehensions in contravention of customary
international law under one of its general enabling statutes, rea-
soning that general enabling statutes must be construed restrictive-
ly to prohibit absolutely any departure from the standards of cus-
tomary international law. Again, we reject this analysis.

The FBI's general enabling statutes, 28 U.S.C. 533(1) and 18
U.S.C., section 3052, give the FBI authority to "detect and pros-
ecute crimes" and "make arrests" without any express geographi-
cal limitation.

The Office of Legal Counsel has previously opined that there
does not appear to be any room for serious dispute, that these stat-
utes confer extraterritorial law enforcement authority on the FBI.
For example, when a foreign sovereign has consented to the FBI's
conduct of an arrest within its territory, we see no basis to con-
clude that the FBI is powerless to make the arrest.

Thus, the narrow question presented is whether the FBI's ena-
bling statutes absolutely bar the FBI from undertaking extraterri-
torial apprehensions whenever such actions depart from customary
international law.

The gravamen of the 1980 opinion is that customary internation-
al law imposes absolute restrictions on the authority of the United
States to take extraterritorial action, and that these restrictions,
when read into the FBI's general enabling statutes, absolutely bar
the FBI from conducting extraterritorial arrests that depart from
customary international law norms.

We think that that position is untenable. Both of the enabling
statutes are statutes that carry into execution the President's core
executive law enforcement power which, where extraterritorial
action is concerned, intersects with this constitutional responsibil-
ities in the field of foreign relations.

In our view, because the President has recognized authority to
override customary international law, restrictions imposed by cus-
tomary international law should not be read into such general ena-
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bling statutes in a manner that precludes the exercise of his
authority.

As Justice Jackson said in his famous concurring opinion in the
steel seizure case, "I should indulge the-widest latitude of interpre-
tation to sustain the President's exclusive function to command the
instruments of national force, at least when turned against the out-
side world for the security of our society."

To the extent that principles of customary international law are
read into these broad enabling statutes, we reject the notion that
the statute must be read as transforming customary international
law principles into absolute restrictions on executive action.

Accordingly, the FBI's general enabling statutes should be con-
strued as permitting the agency to take extraterritorial action
either when such actions are consistent with customary interna-
tional law-as with the consent of a foreign sovereign-or when
the agency has been directed to do so by a "controlling executive
act" that supplants customary international law.

Quite apart from the question whether the FBI has statutory au-
thority to override customary international law in accordance with
an appropriate directive from the executive or legislative branches,
the 1980 opinion failed to consider the President s inherent consti-
tutional power to authorize law enforcement activities.

Even in the absence of 28 U.S.C., section 533(1) and 18 U.S.C.,
section 3052, the President, in accordance with his general execu-
tive authority under article II and his constitutional responsibility
to "take care that the laws be faithfully executed," nevertheless
has the power to authorize agents of the executive branch to con-
duct extraterritorial arrests.

The Supreme Court's decision in the In re Neagle case in 1890
supports this conclusion. A recitation of that case is set forth in the
testimony and I'd like to skip that, if I may, and continue.

Mr. EDWARDS. Without objection, so ordered.
Mr. BARR. Our conclusion also finds support in the recent deci-

sion of the U.S. Court of Appeals for the Eleventh Circuit in
Garcia-Mir v. Meese, a 1986 case, and again, the facts of that case
and the court's decision is set forth in the testimony.

Moreover, the conclusion that the President has the authority to
depart from customary international law is consistent with the
very nature of customary international law. Customary interna-
tional law is not a rigid canon of rules, but an evolving set of prin-
ciples founded on a common practice and understanding of many
nations.

It is understood internationally that this evolution can occur by
a state departing from prevailing customary international law
principles, and seeking to promote a new rule of international
custom or practice-although a state remains liable under interna-
tional law for breaches until a new rule develops.

In the absence of authority under the Constitution to take ac-
tions departing from customary international -law, the United
States would be absolutely bound under its own fundamental laws
to international customs and practices, and largely powerless to
play a role in shaping and changing those customs and practices.

Under our constitutional system, where the President is primari-
ly responsible for the conduct of our foreign affairs, it therefore



8

makes sense that the President has the discretion to depart from
customary international law norms in the exercise of his constitu-
tional authority.

As my colleague Judge Sofaer will also discuss, there are in-
stances where extraterritorial arrests without the host sovereign's
consent may be justified under international law. For example, in
response to an actual or threatened terrorist attack, we would have
good grounds under general principles of international law to justi-
fy extraterritorial law enforcement actions over a foreign sover-
eign's objections.

Moreover, in appropriate circumstances, we may have a sound
basis under international law to take action against large-scale
drug traffickers being given safe haven by a government acting in
complicity with their criminal enterprise. Thus, it may well be that
the President will choose to direct extraterritorial arrests only
when he believes that he is justified in doing so as a matter of self-
defense under international law.

However, it is ultimately the President's judgment as to the need
for a particular operation that is controlling for purposes of domes-
tic law.

In closing, I want to emphasize that the United States strongly
believes in working cooperatively with other nations and fostering
respect for international rules of law, and we continue to work to-
gether with foreign governments to stem the threats that interna-
tional terrorism and drug trafficking pose to the world community.
The 1989 opinion does not change that policy.

Furthermore, in light of the serious international consequences
that could follow from deploying the FBI to conduct an extraterri-
torial apprehension in contravention of customary international
law, I can assure you that the administration would take such
action only in the most compelling circumstances after appropriate
deliberation among the Departments of State and Justice and ap-
propriate executive branch officials.

The administration is well aware that adherence to a system of
just international norms contributes to world peace and stability.

That concludes my testimony. I would be happy to address any
questions that you might have.

Mr. EDWARDS. Thank you, Mr. Barr.
[The prepared statement of Mr. Barr follows:]
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PREPARED STATEMENT OF WILLIAM P. BARR, ASSISTANT ATTORNEY GENERAL, OFFICE
OF LEGAL COUNSEL, U.S. DEPARTMENT OF JUSTICE

Mr. Chairman and Members of the Subcommittee:

I am pleased to be with you today to discuss the extent to

which the United States has authority under its own domestic laws

to carry out extraterritorial arrests which may depart from

principles embodied in international law.

The United States is facing increasingly serious threats to

its domestic security from both international terrorist groups

and narcotics traffickers. Many of these criminal organizations

target the United States and United States citizens while

operating from foreign sanctuaries. While many nations have

cooperated in our efforts to combat terrorism and narcotics

trafficking by entering into extradition agreements and providing

us with other forms of assistance, some foreign governments have

unfortunately failed to take steps to protect the United States

from these predations, and others actually act in complicity with

these groups. Congress has enacted laws to criminalize certain

terrorist conduct wherever it occurs, such as 18 U.S.C. § 1203

(implementing International Convention Against the Taking of

Hostages) and 18 U.S.C. § 2331 (terrorist acts abroad against

United States nationals). Viewed against this backdrop, the

extraterritorial enforcement of United States laws is of growing

importance to our ability to protect vital national interests.

It was in this context -- particularly in the face of the

growing menace of anti-U.S. terrorism -- that the Office of Legal
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Counsel reexamined an opinion that it had issued in the last year

of the Carter Administration. 4B Op. O.L.C. 543 (March 31, 1980)

(the "1980 Opinion"). The 1980 Opinion had potentially broad

ramifications for the conduct of extraterritorial law enforcement

activities by the Federal Bureau of Investigation ("FBIO) and

other Executive Branch officials. The question presented was

whether the FBI had the authority under United States law to

arrest a fugitive in a foreign country without that country's

consent under classic principles of customary international law.

Assuming on the facts before them that the apprehension in

question would most likely constitute a violation of customary

international law, the authors of the 1980 Opinion determined

that the FBI had no authority under domestic law to perform such

an arrest. The 1980 Opinion based its conclusion on two separate

grounds.

First, the 1980 Opinion determined that "U.S. agents have no

law enforcement authority in another nation unless it is the

product of that nation's consent," reasoning that the authority

of the United States, as a sovereign, is necessarily "limited

0 . . by the sovereignty of foreign nations." 4B Op. O.L.C. at

551. In other words, the 1980 Opinion suggested that the

President and the Congress are legally powerless under United

States law to authorize action in a foreign country that departs

from customary international law. Second, regardless of whether

the United States, as a sovereign, has the authority to act in

contravention of customary international law, the 1980 Opinion

2
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concluded that the FBI could never make apprehensions in

contravention of customary international law under its general

enabling statutes. Although the statutes themselves do not

restrict the extraterritorial reach of the agency's authority,-

the 1980 Opinion reasoned that they must be construed

restrictively to preclude the FBI from departing from customary

international law norms in all circumstances.

Because such limitations may impair our ability to defend

ourselves frozp overt physical assaults on our citizens by

terrorists and the equally pernicious large-scale trafficking of

drugs into the United States by foreign criminal organizations,

the FBI asked the Office of Legal Counsel to reexamine the 1980

Opinion. On June 21, 1989, we issued an opinion partially

reversing the 1980 Opinion (the "1989 Opinion").1 Although the

content of the 1989 Opinion, like other advice rendered by Office

of Legal Counsel, must remain confidential, I am happy to share

with the Committee our legal reasoning and conclusions.

Before turning to these legal issues, I think it is

important that the Committee understand exactly what the 1989

Opinion did and did not do. Although the 1989 Opinion has been

characterized by the press as a document that changed Department

of Justice policy, the 1989 Opinion did no such thing. It is

strictly a legal analysis of the FBI's authority, as a matter of

1 The 1989 Opinion reaffirmed the conclusion reached in the
1980 Opinion that, absent cruel or-outraqeous treatment, the mere
fact that a fugitive is brought within the jurisdiction of a
United States court against his will would not impair the court's
power to try him.

3



12

domestic law, to conduct extraterritorial arrests of individuals

for violations of Unit3d States law. The 1989 Opinion expressly

takes no position supporting or opposing, as a policy matter, the

use of the FBI or any other Executive Branch officials to make

apprehensions in contravention of customary international law.

It explicitly cautions that -- apart from the question of

legality under domestic law -- such operations raise serious

policy considerations that obviously must be carefully weighed.

Moreover, the 1989 Opinion does not address the legal

implications of deploying the FBI in violation of provisions of

self-executing treaties or treaties that have been implemented by

legislation.

Now let me turn to the reasons we think the 1980 Opinion was

flawed. The 1980 Opinion expressed the view that the United

States, as a sovereign, has no authority under its own laws to

conduct law enforcement operations in another country without

that country's consent. It based this view on the conclusion

that the d& authority of the United States is necessarily

limited by the sovereignty of other nations, citing The Schooner

Exchn v. M'Faddon, 11 U.S. (7 Cranch) 116, 136 (1812).

We do not agree with this proposition, and believe that the

1980 Opinion's reliance on The Schooner Exchange v. M'Faddon was

misplaced. Under our constitutional system, the executive and

legislative branches, acting within the scope of their respective

authority, may take or direct actions which depart from customary

international law. At least as respects our domestic law, such

4
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actions constitute "controlling executive or legislative actss"

that supplant legal norms otherwise furnished by customary

international law. The Paauete Habana, 175 U.S. 677, 700 (1900).

In the early nineteenth century, the Supreme Court, speaking

through Chief Justice Marshall, recognized that while customary

international law may provide rules of decision in the absence of

a controlling executive or legislative act to the contrary, it

does not absolutely restrict the Nation's sovereign capacity to

act in the international arena. Brown v. United States, 12 U.S.

(8 Cranch) 110, 128 (1814); The Schooner Exchange v. 'Faddon, 11

U.S. (7 Cranch) 116, 145-46 (1812). In The Schooner Exchange,

Chief Justice Marshall opined that, under principles of customary

international law, a French warship was impliedly immune from

judicial process within the territory of the United States, but

expressly acknowledged that "the sovereign [L, the United

States] . . . is capable of destroying this implication. ...

either by employing force, or by subjecting such vessels to the

[jurisdiction of its] ordinary tribunals." 11 U.S. (7 Cranch) at

146. In Brown, Marshall observed that the rule of customary

international law

is a guide which the sovereign follows or abandons at
his will. The rule, like other precepts of morality,
of humanity, and even of wisdom, is addressed to the
judgment of the sovereign; and although it cannot be
disregarded by him without obloquy, yet it may be
disregarded.

12 U.S. (8 Cranch) at 128. In acknowledging the United States'

sovereign authority in this area, Marshall did not attempt to

draw any distinction between actions that infringe on the

5
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territorial sovereignty of foreign nations and other types of

departures from customary international law.

Since that time, the courts have repeatedly recognized that

the executive and legislative branches may, in exercising their

respective authority, depart from customary international law

norms. 6e, j_.g" , The Paguete Habana, 175 U.S. at 700; Tug v.

Rogers, 267 F.2d 664, 668 (D.C. Cir. 1959), cert. denied, 362

U.S. 904 (1960); The Ovethe TOP, 5 F.2d 838, 842 (D. Conn.

1925). In particular,. in the exercise of his constitutional

authority, the President may depart from customary international

law by a "controlling executive . . . act." The Paauete Habana,

175 U.S. at 700. The 1980 Opinion utterly failed to consider the

Supreme Court's recognition of the President's authority in this

area.

The 1980 Opinion also concluded that the FBI could not make

apprehensions in contravention of customary international law

under one of its general enabling statutes, 28 U.S.C. § 533(1),2

reasoning that general enabling statutes must be construed

restrictively to prohibit absolutely any departure from the

standards of customary international law. Again, we reject this

analysis.

The FBI's general enabling statutes, 28 U.S.C. § 533(1)3 and

2 The 1980 Opinion did not consider the scope of the FBI's
authority under the agency's second general enabling statute, 18
U.S.C. § 3052.

3 Section 533(1) provides, "The Attorney General may appoint
officials . . . to detect and prosecute crimes against the United
States .... 0

6
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18 U.S.C. § 3052,4 give the FBI authority to "detect and

prosecute crimes" and "make arrests" without any express

geographic limitation. The Office of Legal Counsel has

previously opined, and there does not appear to be any room for

serious dispute, that these statutes confer extraterritorial law

enforcement authority on the FBI. For example, when a foreign

sovereign has consented to the FBI's conduct of an arrest within

its territory, we see no basis to conclude that the FBI is

powerless to do so. Thus, the narrow question presented is

whether the FBI's general enabling statutes absolutely bar the

FBI from undertaking extraterritorial apprehensions whenever such

actions depart from customary international law. The gravamen of

the 1980 Opinion is that customary international law imposes

absolute restrictions on the authority of the United States to

take extraterritorial action, and that these restrictions, when

read into the FBI's general enabling statutes, absolutely bar the

FBI from conducting extraterritorial arrests that depart from

customary international law norms.

4 Section 3052 provides:

The Director, Associate Director, Assistant to the
Director, Assistant Directors, inspectors, and agents
of the Federal Bureau of Investigation of the
Department of Justice may carry firearms, serve
warrants and subpoenas issued under the authority of
the United States and make arrests without warrant for
any offense against the United States committed in
their presence, or for any felony cognizable under the
laws of the United States if they have reasonable
grounds to believe that the person to be arrested has
committed or is committing such felony.

Id.

7
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We think that this position is untenable. Both

28 U.S.C. § 533(1) and 18 U.S.C. § 3052 are broad enabling

statutes that carry into execution the President's core executive

law enforcement power which, where extraterritorial action is

concerned, intersects with his constitutional responsibilities in

the field of foreign relations. In our view, because the

President has recognized authority to override customary

international law, restrictions imposed by customary

international law should not be read into such general enabling

statutes in a manner that precludes the exercise of this

authority. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S.

579, 645 (1952) (Jackson, J., concurring) ("I should indulge the

widest latitude of interpretation to sustain [the President's]

exclusive function to command the instruments of national force,

at least when turned against the outside world for the security

of our society."). To the extent that principles of customary

international law are read into these broad enabling statutes, we

reject the notion that the statute must be read as transforming

customary international law principles into absolute restrictions

on executive action. Accordingly, the FBI's general enabling

statutes should be construed as permitting the agency to take

extraterritorial action either when such actions are consistent

with customary international law (as with the consent of a

foreign sovereign), or when the agency has been directed to do so

by a "controlling executive act" that supplants customary

international law.

8
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Quite apart from the question whether the FBI has statutory

authority to override customary international law in accordance

with an appropriate directive from the executive or legislative

branches, the 1980 Opinion failed to consider the President's

inherent constitutional power to authorize law enforcement

activities. Even in the absence of 28 U.S.C. § 533(1) and 18

U.S.C. § 3052, the President, in accordance with his general

executive authority under Article II and his constitutional

responsibility to "take Care that the Laws be faithfully

executed," U.S. Const. art. II, § 3, nevertheless has the power

to authorize agents of the Executive Branch to conduct

extraterritorial arrests.

In In re Neagle, 135 U.S. 1 (1890), the Supreme Court

considered the question whether the Attorney General had the

authority, in the absence of an express grant of statutory

authority, to assign a Deputy United States Marshal to safeguard

the life of a Justice of the Supreme Court. In concluding that

he did, the Supreme Court reasoned that the President's

constitutional duty to see that the laws be faithfully executed

is not limited to the enforcement of acts of Congress or treaties

according to their terms, but extends also to the "rights, duties

and obligations growing out of the Constitution itself, our

international relations, and all the protection implied by the

nature of the government under the Constitution." Id. at 64-67.

In passing, the Neagle Court highlighted the President's power in

the area of foreign affairs as one area in which he enjoys

9
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considerable inherent presidential power to authorize action

independent of any statutory provision. Id. at 64.

The Reagle Court's decision reflects the fundamental

principle stated by John Jay that "[a]ll constitutional acts of

power, whether in the executive or in the judicial department,

have as much legal validity and obligation as if they proceeded

from the legislature. ... . The Federalist No. 64, at 394 (C.

Rossiter ed. 1961). Where, as here, the President's

constitutional authority to enforce the laws intersects with his

foreign affairs power, we believe that he retains the

constitutional authority to order enforcement actions in addition

to those permitted by statute. Commensurate with these inherent

constitutional powers, this authority carries with it the power

to direct Executive Branch agents to carry out arrests that

contravene customary international law and other international

law principles which our legislature has not acted upon to make

part of our domestic law.

Our conclusions find support in the recent decision of the

United States Court of Appeals for the Eleventh Circuit in

Garcia-Mir v. Meese, 788 F.2d 1446, 1455 (11th Cir.), cert.

denied, 479 U.S. 889 (1986). In Garcia-Mir, the Court of Appeals

considered whether the United States was authorized to detain

indefinitely Cuban aliens who had arrived as part of the Mariel

boatlift, notwithstanding that such a detention was inconsistent

with customary international law. The Attorney General had

ordered the detention pursuant to 8 U.S.C. § 1227(a) which, like

10
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28 U.S.C. 5 533(1) and 18 U.S.C. 5 3052, contains a broad grant

of authority, but does not specifically authorize the Executive

Branch to take action that departs from customary international

law.
5

With respect to one group of the Mariel detainees, the Court

of Appeals concluded that there was insufficient evidence of an

express congressional intention to override international law.

788 F.2d at 1453-54. The Court of Appeals nevertheless held that

the President could override international law, and that the

Attorney General's decision to detain the aliens indefinitely

constituted a sufficient 'controlling executive act.0 Id. at

1454-55. Garcia-Mir thus supports our general view that in an

area such as law enforcement, where the President has

constitutional authority and his agents have broad statutory

authority, the President and high level Executive Branch 'fficers

may act in the national interest contrary to international law.

Moreover, the conclusion that the President has the

authority to depart from customary international law is

consistent with the very nature of customary international law.

Customary international law is not a rigid canon of rules, but an

evolving set of principles founded on the common practices and

understandings of many nations. It is understood internationally

that this evolution can occur by a state departing from

5 Section 1227(a) provides in relevant part, 0(a]ny alien
arriving in the United States who is excluded under this

chapter, shall be immediately deported, . . . unless the Attorney
General, in an individual case, in his discretion, concludes that
immediate deportation is not practicable or proper."

11
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prevailing customary international law principles, and seeking to

promote a new rule of international custom or practice (although

a state remains liable under international law for breaches until

a new rule develops). In the absence of authority under the

Constitution to take actions departing from customary

international law, the United States would be absolutely bound

under its own fundamental law to international customs and

practices, and largely powerless to play a role in shaping and

changing those customs and practices itself. Under our

constitutional system, where the President is primarily

responsible for the conduct of our foreign affairs, it therefore

makes sense that the President has the discretion to depart from

customary international law norms in the exercise of his

constitutional authority.

As my colleague Judge Sofaer will also discuss, there are

instances where extraterritorial arrests without the host

sovereign's consent may be justified under international law.

For example, in response to an actual or threatened terrorist

attack, we would have good grounds under general principles of

international law to justify extraterritorial law enforcement

actions over a foreign sovereign's objections. Moreover, in

appropriate circumstances we may have a sound basis under

international law to take action against large-scale drug

traffickers being given safe haven by a government acting in

complicity with their criminal enterprise. Thus, it may well be

that the President will choose to direct extraterritorial arrests

12
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only when he believes that he is justified in doing so as a

matter of self-defense under international law. However, it is

ultimately the President's judgment as to the need for a

particular operation that is controlling for purposes of domestic

law.

There may also be occasions when we are permitted to perform

an extraterritorial law enforcement operation with the informal

cooperation of representatives or departments of a foreign

government while the government publicly withholds its formal

consent. We believe that in these circumstances too we should

retain the option of bringing international terrorists and drug

traffickers to justice.

In closing, I want to emphasize that, as Oliver Revell will

indicate, the United States strongly believes in working

cooperatively with other nations and fostering respect for

international rules of law, and we continue to work together with

foreign governments to stem the threats that international

terrorism and drug trafficking pose to the world community. The

1989 Opinion does not change that policy. Furthermore, in light

of the serious international consequences that could follow from

deploying the FBI to conduct an extraterritorial apprehension in

contravention of customary international law, I can assure you

that the Administration would take such action only in the most

compelling circumstances after appropriate deliberation among the

Departments of State and Justice and appropriate Executive Branch

officials. The Administration is well aware that adherence to a

system of just international norms contributes to world peace and

stability.

That concludes my testimony. I would be happy to address

any questions that you might have.

13
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Mr. EDWARDS. We will now hear from Judge Abraham D. Sofaer,
Legal Adviser, U.S. Department of State.

STATEMENT OF ABRAHAM D. SOFAER, THE LEGAL ADVISER, U.S.
DEPARTMENT OF STATE

Mr. SOFAER. Mr. Chairman, I apologize for the delay in submis-
sion of my statement. I can only say that coordinating the state-
ments of three individuals just added somewhat to the normal
processes. But I do ask your indulgence in allowing me to summa-
rize my statement so we don't have to spend the entire time listen-
ing to that.

Mr. EDWARDS. Yes.
Mr. SOFAER. Thank you, sir.
It is a privilege to testify before this committee on behalf of the

State Department on the important questions of international law
and policy that nonconsensual arrests in a foreign country would
raise.

The Office of Legal Counsel, as the Office within the Department
of Justice responsible for articulating the executive branch view of
domestic law, recently issued an opinion concerning the FBI's do-
mestic legal authority to conduct arrests abroad without host coun-
try consent.

Mr. Barr has summarized its conclusions for you. As Mr. Barr
has indicated, that opinion addressed a narrow question-the do-
mestic legal authority to make such arrests. The opinion did not
change administration or Department of Justice policy concerning
such arrests.

As the White House recently made clear, an interagency process
exists to ensure that the President takes into account the full_
range of foreign policy and international law considerations before
making any such decision.

My role today is to address issues not discussed in the OLC opin-
ion-the international law and foreign policy implications of a non-
consensual arrest in a foreign country.

The Federal courts have treated international law, Mr. Chair-
man, as part of U.S. law since our early days as a Nation. The Pa-
quete Habana is probably best known, and most frequently cited,
or language in Justice Gray's opinion concerning the authority of

the executive branch to violate international law by controlling
act.

In fact, however, the decision in that case found no controlling
executive act, affirmed the relevance of international law to the
conduct of executive branch officials, and disallowed an action by a
lower official because it violated international law.

In reaching this conclusion, Justice Gray stated, "International
law is part of our law, and must be ascertained and administered
by the courts of justice of appropriate jurisdiction, as often as ques-
tions of right depending upon it are duly presented for their
determination."

Numerous subsequent cases have adopted this conclusion.
Presidents, and other executive officials, have also recognized the

importance and authority of international law. Our first Attorney
General, Edmund Randolph, declared in 1792: "The law of nations,
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although not specially adopted by the Constitution or any munici-
pal act, is essentially a part of the law of the land."

And most recently, President Bush, in his statement to the
United Nations General Assembly, emphasized the organization's
role in promoting the notion that law, not force, should govern re-
lations among States.

Congress, similarly, has demonstrated substantial respect for
international law. While the principle that Congress can override
international law for purposes of our domestic law is well estab-
lished, actual examples of such actions are few, and the record is
overwhelmingly to the contrary. Even when dealing with issues of
national urgency, the Congress has acted with respect for our inter-
national obligations.

Recent examples that I've cited in my testimony are in the Om-
nibus Diplomatic Security and Antiterrorism Act of 1986 where
Congress declined to include a provision authorizing self-help meas-
ures. And in the Anti-Drug Abuse Act of 1986, where Congress ex-
plicitly found that the Coast Guard required foreign flag consent to
board a foreign flag vessel on the high seas.

Given this tradition of respect for international law, it is not sur-
prising that our courts assume in all cases of doubt that our politi-
cal branches have acted consistently with international law.

While Congress and the President have the power to depart from
international law, the courts have in effect insisted that they do so
unambiguously and deliberately. This doctrine reflects how our Na-
tion's respect for international law is built into our domestic legal
system, and the high value accorded that law in theory and
practice.

Our tradition of support for international law is not simply naive
American idealism. International law rules reflect the practices of
nations and are based on human experience. They are, therefore,
predictions of the type of conduct to which nations will be driven
by the practical necessities of international relations.

I have a quotation from former Secretary Kissinger to this effect.
Now, territorial integrity is a cornerstone of international law;

- control over territory is one of the most fundamental attributes of
sovereignty. This control includes a prohibition on the sending of
agents for the purpose of apprehending within a foreign territory
persons accused of having committed a crime.

The United States has repeatedly associated itself with the view
that unconsented arrests violate thie principle of territorial integri-
ty. I have cited examples, Mr. Chairman, in which other nations
have seized Americans and have apologized and returned those
Americans because we objected to those seizures as well as exam-
ples of situations in which U.S. persons seized foreigners in other
countries in which we have apologized for those actions and re-
turned those abducted persons.

States have sought to overcome the limitations on international
law enforcement activities arising from the principle of territorial
integrity by cooperating in dealing with extraterritorial crime and
in apprehending fugitives.

An array of international agreements, institutions, and practices
have developed to help nations deal with the difficulties in pursu-
ing criminals caused by our respect for each other's borders. This
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has been going on for thousands of years, Mr. Chairman, and most
recently, and most heroically, Colombia has extradited individuals
under its extradition treaty with the United States despite enor-
mous pressure felt by them from narcotics dealers and criminals
within their jurisdiction.

We also have multilateral conventions which impose an obliga-
tion on parties to prosecute or extradite for hijacking, hostage-
taking, aircraft sabotage, and other forms of terrorist behavior.
Other agreements deal with international drug dealers, and create
an obligation on parties to prosecute or extradite those criminals as
well.

Despite the importance of the principle of territorial integrity
there are situations in which that principle is not entitled, under
international law, to absolute deference. Every state retains the
right of self-defense, recognized in article 51 of the U.N. Charter.

Thus, a state may take appropriate action in order to protect
itself and its citizens against terrorist attacks. This includes the
right to.rescue American citizens and to take action in a foreign
state where that state is providing direct assistance to terrorists, or
is unwilling or unable to prevent terrorists from continuing attacks
on U.S. citizens. Any use of force in self-defense must meet the
standards of necessity and proportionality to be lawful. But if these
conditions are met, the fact that the use of force breaches the terri-
torial integrity of a state does not render it unlawful.

During the Reagan administration and in other prior administra-
tions, the United States has defended the use of force by Israel and
other states, and by the United States, in defending themselves
from attack and defending their citizens from attack, and in rescu-
ing their citizens abroad.

This brings me to the increasingly serious threat to the domestic
security of the United States and other nations by narcotics traf-
fickers. In recent months, Mr. Chairman, evidence has accumulat-
ed that some of these traffickers have been trained in terrorist tac-
tics. They have enormous resources and small armies at their com-
mand. Their modus operandi is to try to intimidate or disrupt the
legal process in states. They have threatened violence against U.S.
citizens, officials, and property, both here and abroad. They have
been provided safe haven, or given approval to transit, by govern-
ments in complicity with them.

We are reaching the point, Mr. Chairman, at which the activities
and threats of some drug traffickers may be so serious and so dam-
aging as to give rise to the right to resort to self-defense.

The evidence of imminent harm from traffickers' threats would
have to be strong to sustain a self-defense argument. Arrests in for-
eign states without their consent have no legal justification under
international law aside from self-defense. But where a criminal or-
ganization grows to a point where it can and does perpetrate vio-
lent attacks against the United States, it can become a proper
object of measures in self-defense.

These actions, actions in self-defense, Mr. Chairman, must be
considered carefully by the Secretary of State, who is statutorily
responsible for the management of foreign affairs and for the secu-
rity of U.S. officials overseas, and by the Ambassador to the coun-
try in question, who has statutory responsibility for the direction
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and supervision of U.S. Government employees in the country to
which he or she is assigned.

The actual implications of a nonconsensual arrest in a foreign
territory may vary with a variety of factors that I have reviewed in
my statement. But I want to say that such operations create sub-
stantial risks to the U.S. agents involved. Actions involving arrests
by U.S. officials on foreign territory require plans to get those offi-
cials into the foreign state, to protect them while in the foreign
state, to remove them and the abducted persons from that state,
and finally, to bring them safely back to the United States.

While the officials involved might include FBI agents seeking to
make an arrest, such operations may also require the use of a wide
range of U.S. assets and personnel.

Apart from being killed in such an action, U.S. agents could risk
apprehension and punishment for their actions abroad. Our agents
would not normally enjoy immunity from prosecution or civil suit
in the foreign country involved for any violations of local law
which occur.

The United States could also face requests from the foreign coun-
try for extradition of the agents. Obviously, the United States
would not extradite its agents for carrying out an authorized mis-
sion. But our failure to do so could lead the foreign country to
cease extradition cooperation with us. Our agents would also be
vulnerable to extradition from third countries that they might
visit.

Beyond the risks to our agents, the possibility also exists of suits
against the United States in the foreign country's courts for the il-
legal actions taken in that country.

An unconsented, extraterritorial arrest would inevitably have an
adverse impact on our bilateral relations with the country in which
we act. Less obviously, such arrests could also greatly reduce law
enforcement cooperation with that or other countries.

The United States has attached substantial importance over the
past decade to improving bilateral and multilateral law enforce-
ment cooperation. For many countries, these agreements reflect
the commitment of the United States to confine itself to coopera-
tive measures, rather than unilateral action, in the pursuit of U.S.
law enforcement objectives.

We need to consider the fact that our legal position may be
seized upon by other nations to engage in irresponsible conduct
against our interests. Reciprocity is at the heart of international
law; all nations need to take into account the reactions of other na-
tions to conduct which departs from accepted norms.

It is the seriousness of these various policy implications, and our
general respect for international law, that has led each witness
today to emphasize that no change has been made in U.S. policy
concerning extraterritorial arrests.

Our policy remains to cooperate with foreign states in achieving
law enforcement objectives. As the White House has emphasized,
any deviation from this policy would take place only after full
interagency consideration of the range of implicated U.S. interests.

Thank you, Mr. Chairman, for this opportunity to testify.
Mr. EDWARDS. Thank you very much, Judge Sofaer.
[The prepared statement of Mr. Sofaer follows:]
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PREPAR STATEMENT OF ABRAHAM D. SorAx, THs LEGAL ADVIE, U.S.
DEPAxTMmN OF SrATz

Mr. Chairman and Members of the Subcommittee:

It is a privilege to testify before this Committee on

behalf of the State Department on the important questions of

international law and policy that nonconsensual arrests in a

foreign country would raise.

The Office of Legal Counsel, as the office within the

Department of Justice responsible for articulating the

Executive Branch view of domestic law, recently issued an

opinion concerning the FBI's domestic legal authority to

conduct arrests abroad without host country consent. Mr. Barr

has summarized its conclusions for you. As Mr. Barr has

indicated, that opinion addressed a narrow question -- the

domestic legal authority to make such arrests. The opinion did

not change Administration or Department of :ustice policy

concerning such arrests. As the White Housi recently made

clear, an interagency process exists to ensure that the

President takes into account the full range of foreign policy

and international law considerations before making any such

decision.

My role today is to address issues not discussed in the OLC

opinion -- the international law and foreign policy

implications of a nonconsensual arrest in a foreign country.
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Bill Bart has explained that the Congress and thel President

have the power under the Constitution 'in various circumstances

to act inconsistently with international law. ;That is true.

The practical import of this statement'of domestic legal

authority, of course, must be evaluated in the context of our

actual behavior as a nation. In practice, despite their power

to act otherwise, each of the branches of our government has

shown a healthy respect for international law.

The federal courts have treated international law as part

of United States law since our early days as a nation. The

Paquete Habana is probably best known, and most frequently

cited, for language in Justice Gray's opinion concerning the

authority of the Executive Branch to violate international law

by controlling act. In fact, however, the decision in that

case found no controlling Executive Act, affirmed the relevance

of international law to the conduct of Executive Branch

officials, and disallowed an action by a lower official because

it violated international law. In reaching this conclusion,

Justice Gray stated, "International law is part of our law, and

must be ascertained and administered by the courts of justice

of appropriate jurisdiction, as often as questions of right

depending upon it are duly presented for their determination'.

[175 U.S. 667, 700 (1900)). Numerous subsequent cases have

endorsed this conclusion.
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Presidents, and other Executive officers, have recognized

the importance and authority of international law. Our first

Attorney General, Edmund Randolph, declared in 1792: *The law

of nations, although not specially adopted by the constitution

or any municipal act, is essentially a part of the law of the

land. Its obligation commences and runs with the existence of

a nation, subject to modifications on some points of

indifference.* (1OAG 26 (1792)). In signing the Foreign

Sovereign Immunities Act of 1976, President Ford described the

law as continuing "the long-standing commitment of the United

States to seek a stable international order under the law'.

President Bush in his statement to the United Nations General

Assembly earlier this fall emphasized the organization's role

in promoting the notion that law -- not force -- should govern

relations among states.

Congress, similarly, has demonstrated substantial respect

for international law. While the principle that Congress can

override international law for purposes of our domestic law is

well-established, actual examples of such actions are few, and

the record is overwhelmingly to the contrary. Even when

dealing with issues of national urgency, the Congress has acted

with respect for our international obligations.
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Recent examples from the areas of terrorism and drugs, issues

affecting vital U.S. interests, illustrate how Congress has

considered and decided against actions which would violate

international law. Thus, in passing the Omnibus Diplomatic

Security and AntiTerrorism Act of 1986, Congress declined to

include a provision authorizing "self-help* measures. Bills to

Authorize Prosecution of Terrorists and Others Who Attack U.S.

Government Employees and Citizens Abroad: Hearing on S.1373,

S.1429, and S.1508, Before the Subcommittee on Security and

Terrorism of the Senate Committee on the Judiciary, 99th Cong.,

1st Sess. 63 (1985). In the 1980's Congress responded to the

increasing problem of drug smuggling from the high seas, with

the Anti-Drug Abuse Act of 1986. In passing the act, Congress

explicitly found that the Coast Guard required foreign flag

consent to board a foreign flag vessel on t- e high seas, and

urged the Secretary of State to negotiate agreements with the

relevant countries to facilitate the interdiction of drug

vessels. 100 Stat. 3207-6.

Given this tradition of respect for international law, it

is not surprising that our courts assume in all cases of doubt

that our political branches have acted consistently with

international law.

39-314 - 91 - 2
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While Congress and the President have the power to depart from

international law, the courts have in effect insisted that they

do so unambiguoasly and deliberately. This doctrine reflects

how our nation's respect for international law is built into

our domestic legal system, and the high value accorded that law

in theory and practice.

Our tradition of support for international law is not

simply naive American idealism. International law rules

reflect the practices of nations and are based on human

experience. They are therefore predictions of the type of

conduct to which nations will be driven by the practical

necessities of international relations. Former Secretary

Kissinger explained in 1975,

An international order can be neither stable nor just

without accepted norms of conduct. International law both

provides a means and embodies our ends. It is a repository

of our experience and our idealism--a body of principles

drawn from the practice of states and an instrument for

fashioning new patterns of relations between States ....

The United States is convinced in its own interest that the

extension of legal order is a boon to humanity and a

necessity .... On a planet marked by interdependence,

unilateral action and unrestrained pursuit of the national

advantage inevitably provoke counteraction and therefore

spell futility and anarchy ....
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We have reached that moment in time where moral and

practical imperatives, law and pragmatism, point toward the

same goals. (Statement to the Annual Convention of the

American Bar Association, August II, 1975.)

$Territorial integrity* is a cornerstone of international

law; control over territory is one of the most fundamental

attributes of sovereignty. Green Hackworth, one of my

predecessors as Legal Adviser, explained in 1937 that sit is a

fundamental principle of the law of nations that a sovereign

state is supreme within its own territorial domain and that it

and its nationals are entitled to use and enjoy their territory

and property without interference from an outside source'.

5 Whiteman, Digest of International Law 183 (1965).

Forcible abductions from a foreign State c'arly violate this

principle. In his important Survey of International Law in

1949, Sir Hersh Lauterpacht wrote of *the obligation of states

to refrain from performing jurisdictional acts within the

territory of other states except by virtue of general or

special permission. Such acts include, for instance, the

sending of agents for the purpose of apprehending within

foreign territory persons accused of having committed a

crime.' Lauterpacht, E. (ed.), International Law, Vol. 1,

487-488 (1970). See also Section 433, Restatement 3rd of the

Foreign Relations Law of the United States.
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The United States has repeatedly associated itself with the

view that unconsented arrests violate the principle of

territorial integrity. In 1876, for example, Canadian

authorities subdued a convict in Alaska in the course of

transferring him between two points in Canada. Secretary Fish

protested the action, contending 'a violation of the

sovereignty of the United States has been committed'. The

abducted individual was released following an official British

inquiry. In another case, the Canadian government abducted two

persons from the United States and brought them back to Canada

for trial. After an official complaint by the United States,

the Canadian government apologized and offered to return the

two. Satisfied with the apology, the United States permitted

Canada to try the two men for their felonies.

On the other side of the ledger, in 1871 British

authorities protested the seizure by a U.S. citizen of an

individual from Canada. Although the United States denied any

official involvement in the abduction, the United States

acceded to a British request that charges be dropped against

the abducted individual, and informed the British, 0I trust

that I need not assure you that the government of the United

States would lend no sanction to any act of its officers or

citizens involving a violation of the territorial independence

or sovereignty of her Majesty's dominions'.
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More recently, two American bail bondsmen seized an individual

from Canada and brought him to Florida for trial before the

State courts. After vigorous Canadian protest, and

intervention by the federal government, the State of Florida

released the individual; the bail bondsmen were extradited to

Canada and convicted.

States have sought to overcome the limitations on

international law enforcement activities arising from the

principle of territorial integrity by cooperating in dealing

with extraterritorial crime and in apprehending fugitives. An

array of international agreements, institutions, and practices

has developed to help nations deal with the difficulties in

pursuing criminals caused by our respect for each other's

borders. States have voluntarily returned fugitives from

justice through legal devices such as extradition, deportation,

and expulsion for literally thousands of years. Where such

cooperation is possible, no question of unilateral action even

arises. Colombia, for example, while suffering serious threats

from criminal narcotics organizations, has demonstrated strong

resolve to counter the threat, and has extradited several

individuals for prosecution in the United States. We are

working with Colombia to counter the narcotics threat in this

region of the world, and look forward to increasing our

cooperation.
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Further, certain forms of criminal activity have been

subjected to universal jurisdiction. Multilateral conventions

impose an obligation on parties to prosecute or extradite for

hijacking, hostage-taking, aircraft sabotage, and other forms

of terrorist behavior. Other agreements deal with

international drug dealers, and create an obligation on parties

to prosecute or extradite those criminals as well.

The adverse effects of the principle of territorial

integrity on law enforcement are also mitigated by the

willingness of States to consent to foreign law enforcement

action on their territory. No particular formality or

publicity is required for such consent to be legally

effective. Even tacit consent is sufficient if given by

appropriate officials. For political reaso:;a a State may

decide to deny after the fact that it had consented to an

operation. This would not vitiate the legality of an action,

if consent had in fact been given. In still other cases, a

foreign State may cooperate by quietly placing an individual

wanted by the United States on board a plane or vessel over

which the United States has jurisdiction.

Despite its importance, however, the principle of

territorial integrity is not entitled to absolute deference in

international law. Every State retains the right of

self-defense, recognized in Article 51 of the UN Charter.
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Thus, a State may take appropriate action in order to protect

itself and its citizens against terrorist attacks. This

includes the right to rescue American citizens and to take

action in a foreign State where that State is providing direct

assistance-to terrorists, or is unwilling or unable to prevent

terrorists from continuing attacks upon U.S. citizens. Any use

of force in self-defense must meet the standards of necessity

and proportionality to be lawful. But it these conditions are

met, the fact that the use of force breaches the territorial

integrity of a State does not render it unlawful.

Thus, the United States defended Israel's rescue mission at

Entebbe in 1976, notwithstanding the temporary breach of

Uganda's territorial integrity. The U.S. representative to the

United Nations stated that "given the attitude of the Ugandan

authorities, cooperation with or reliance on them in rescuing

the passengers and crew was impracticable." The United States

was acting consistently with international law in taking

forcible action against Libya in r9,ifor its role in terrorist

attacks against the United States. Even in the area of

forcible abductions, the international community seems willing

to take into account particular circumstances in assessing a

violation of territorial integrity.
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While the international community criticized the forcible

abduction of Adolf Eichman from Argentina, it did not call for

his return and even Argentina was satisfied by an Israeli

expression of regret for any violation of Argentine law and

sovereignty.

In considering the availability of the doctrine of

self-defense to justify a breach of territorial integrity, it

is essential to recognize that the President is not bound by

the interpretations of international law taken by other

States. The President should carefully consider those views,

since the U.S. must be prepared to defend its interpretation of

the law. But self-defense is a right deemed *inherent* in the

Charter. Here, more than anywhere else in international law, a

State must act in good faith, but must also be free to protect

its nationals from all forms of aggression. State-sponsored

terrorism has created new dangers for civilized peoples, and

the responses of the United States in Libya and elsewhere have

gained ever wider recognition as having been necessary and

effective methods for defending Americans.

While the law must be given full respect even in matters of

self-defense, we must not permit the law to be manipulated to

render the free world ineffective in dealing with those who

have no regard for law.
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We must not allow law to be so exploited, but rather must

insist on the continued development of legal rules that enable

states to deal effectively with new forms of aggression.

This brings me to the increasingly serious threat to the

domestic security of the United States and other nations by

narcotics traffickers. In recent months evidence has

accumulated that some of these traffickers have been trained in

terrorist tactics. They have enormous resources and small

armies at their command. Their modus operandi is to try to

intimidate or disrupt the legal process in States. They have

threatened violence against United States citizens, officials,

and property. They have been provided safe-haven, or given

approval to transit, by governments in complicity with the drug

traffickers.

We are reaching the point, Mr. Chairman, at which the

activities and threats of some drug traffickers may be so

serious and damaging as to give rise to the right to resort to

self-defense. The evidence of imminent harm from traffickers'

threats would have to be strong to sustain a self-defense

argument. Arrests in foreign States without their consent have

no legal justification under international law aside from

self-defense. But where a criminal organization grows to a

point where it can and does perpetrate violent attacks against

the United States, it can become a proper object of measures in

self-defense.
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While international law therefore permits extraterritorial

*arrests* in situations which permit a valid claim of

self-defense, decisions about any extraterritorial arrest

entail grave potential implications for US personnel, for the

United States, and for our relations with other States. These

considerations must be carefully weighed by the Secretary of

State, who is statutorily responsible for the management of

foreign affairs and for the security of U.S. officials overseas

(22 U.S.C. 2656 and 22 U.S.C. 3927), and by the Ambassador to

the country in question, who has statutory responsibility for

the direction and supervision of U.S. government employees in

the country to which he or she is assigned (22 U.S.C. 3927).

The actual implications of a nonconsensual arrest in

foreign territory may vary with such factor; as the seriousness

of the offense for which the apprehended person is arrested:

the citizenship of the offender; whether the foreign government

itself had tried to bring the offenders to justice or would

have consented to the apprehension had it been asked; and the

general tenor of bilateral relations with the United States.

However, any proposal for unilateral action would need to be

reviewed from the standpoint of a variety of potential policy

implications.
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First, such operations create substantial risks to the U.S.

agents involved. Actions involving arrests by U.S. officials

on foreign territory require plans to get those officials into

the foreign State, to protect those officials while in the

foreign State, to remove the officials with the person arrested

from that State, and finally to bring them safely back to

United States territory. While the officials involved might

include FBI agents seeking to make an arrest, such operations

may also require the use of a wide range of U.S. assets and

personnel.

Apart from being killed in action, U.S. agents involved in

such operations risk apprehension and punishment for-their

actions. Our agents would not normally enjoy immunity from

prosecution or civil suit in the foreign co-intry involved for

any violations of local law which occur. (:n 1952, the Soviets

abducted Dr. Walter Linse from the U.S. sector of Berlin to the

Soviet sector, where he was tried and convicted by a Soviet

Tribunal. Two of Linse's abductors were subsequently

apprehended in West Berlin and sentenced for kidnapping.)

Moreover, many States will not accord POW status to military

personnel apprehended in support of an unconsented law

enforcement action. The United States could also face requests

from the foreign country for extradition of the agents.
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Obviously the United States would not extradite its agents for

carrying out an authorized mission, but our failure to do so

could lead the foreign country to cease extradition cooperation

with us. Moreover, our agents would be vulnerable to

extradition from third countries they visit.

Beyond the risks to our agents, the possibility also exists

of suits against the United States in the foreign country's

courts for the illegal actions taken in that country. For

example, U.S. courts held that Chile was not immune from suit

in the United States for its involvement in the assassination

of a Chilean, Letelier, in the United States. The United

States could also face challenges for such actions in

international fora, including the International Court of

Justice.

An unconsented, extraterritorial arrest would inevitably

have an adverse impact on cur bilateral relations with the

country in which we act. Less obviously, such arrests could

also greatly reduce law enforcement cooperation with that or

other countries. The United States has attached substantial

importance over the past decade to improving bilateral and

multilateral law enforcement cooperation. For many countries,

these agreements reflect the commitment of the United States to

confine itself to cooperative measures, rather than unilateral

action, in the pursuit of U.S. law enforcement objectives.
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If the United States disregards these agreed law enforcement

norms and mechanisms, and acts unilaterally, we must be

prepared for S ates to decline to cooperate under these

arrangements or to denounce them. Foreign States have reacted

adversely to extraterritorial US laws, even when those laws

involve enforcement action taken only in the United States.

The breadth of our discovery practices and antitrust laws have

led some States to pass blocking and secrecy statutes that

preclude cooperation with the United States. Their reaction to

unconsented extraterritorial arrests could be more extreme.

Finally, we need to consider the fact that our legal

position may be seized upon by other nations to engage in

irresponsible conduct against our interests. Reciprocity is at

the heart of international law; all nations need to take into

account the reactions of other nations to conduct which departs

from accepted norms.

It is the seriousness of these various policy implications,

and our general respect for international law, that has led

each witness today to emphasize that no change has been made in

United States policy concerning extraterritorial arrests.
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Our policy remains to cooperate with foreign States in

achieving law enforcement objectives. As the White House has

emphasized, any deviation from this policy would take place

only after full inter-agency consideration of the range of

implicated U.S. interests.

Thank you for this opportunity to testify. I would be

happy to address any questions you might have.
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Mr. EDWARDS. We will now hear from the third member of the
panel, Mr. Oliver B. Revell, Associate Deputy Director-Investiga-
tions, Federal Bureau of Investigation. Mr. Revell, welcome.

STATEMENT OF OLIVER B. REVELL, ASSOCIATE DEPUTY DIREC-
TOR-INVESTIGATIONS, FEDERAL BUREAU OF INVESTIGATION
Mr. REVELL. Thank you, Mr. Chairman.
I am pleased to appear before the committee this morning to dis-

cuss the FBI extraterritorial jurisdiction and operations abroad.
You have expressed an interest in this area and through my pre-
pared remarks, I will present the FBI's mandate in this area. I will
also discuss general procedures, and detail some examples of when
extraterritorial investigative measures have been utilized in the
area of counterterrorism.

As a starting point, let nie briefly touch upon the issue of lead
agency status relating to ,ounterterrorism investigations. In April
1982, the Reagan administration refined specific responsibilities for
coordination of the Federal response to terrorist incidents.

This mandate assigned to the Department of State responsibility
for the coordination of counterterrorism abroad. The FBI, through
the Department of Justice, was designated the lead agency for in-
vestigating acts of terrorism perpetrated within the United States.
In addition, the Attorney General has designated the FBI as the re-
sponsible agency for investigations abroad, when authorized.

In October 1982, in response to the growing problem of terrorism,
then FBI Director William Webster elevated the counterterrorism
program within the FBI to a national priority status, bringing it on
par with other critically important investigative programs such as
foreign counterintelligence and organized crime.

As the primary Federal agency for combating terrorism in the
United States, there exists for the FBI a twofold mission: First, and
I think most importantly, to prevent terrorist acts before they
occur and; second, should they occur, to mount an effective investi-
gative response.

The prevention phase involves acquiring, through legal means,
intelligence information relating to terrorist groups and individuals
who threaten Americans or U.S. interests, or foreign nationals
within the United States.

The response phase involves prompt and effective investigation
of criminal acts committed by members of terrorist groups. It is the
FBI's view that swift and effective investigation of terrorist acts,
culminated by arrests, convictions, and incarcerations, sends a pow-
erful and effective message to terrorists and serves as a deterrent
to future acts of terrorism.

As a result of legislation passed in 1984 and in 1986, a new era
began for the FBI with expanded involvement in the investigation
of international terrorism.

Since 1985, we have been involved in at least 50 separate investi-
gations outside the United States, as a result of U.S. citizens or in-
terests having been targeted by terrorists.

This FBI extraterritorial jurisdiction is derived from a number of
U.S. statutes to include the Comprehensive Crime Control Act of
1984, which created a new section in the U.S. Criminal Code for
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hostage-taking, and the Omnibus Diplomatic Security and Antiter-
rorism Act of 1986, which established a new statute pertaining to
terrorist acts conducted abroad against U.S. nationals.

These laws allow the United States to assert Federal jurisdiction
outside of our borders when a U.S. national is either murdered, as-
saulted, or taken hostage by a terrorist. Internal FBI and Depart-
ment of Justice oversight, host country concurrence, and coordina-
tion with the U.S. Department of State are prerequisites in the im-
plementation of this jurisdiction.

The FBI is aware of the public attention generated by the De-
partment of ,Justice opinion of June 21, 1989, in its opinion regard-
ing extrate:ritorial matters.

However, this opinion is a statement of legal authority and does
not alher existing FBI policy regarding arrests in foreign countries.
FBI policy has been, and will continue to be, that a request for an
arrest in a foreign country will be coordinated, approved, and con-
ducted with the appropriate authorities of that country. Any depar-
ture from our current policy would have to be directed and coordi-
nated by the Justice Department.

The extraterritorial statutes have afforded the United States a
legal mechanism to investigate and, when warranted, to seek the
prosecution of terrorists who attack U.S. nationals abroad. Our in-
vestigations of extraterritorial matters have met with considerable
success. Numerous indictments have been obtained against individ-
uals who have committed such acts. Others have been arrested and
tried abroad-many times with our evidence-and yet others are
currently the subject of extradition requests.

While time will not permit a complete review of all extraterrito-
rial cases, I have cited several of the more significant investiga-
tions in my formal statement.

These include the TWA 847 hijacking and the subsequent arrest
and conviction of Mohammad Hammadei; the June 1985 hijacking
of the Royal Jordanian airliner and the eventual arrest and convic-
tion here in Washington of Fawaz Younis; the seizure of Pan Am
flight 73 in Pakistan and the conviction of the perpetrators by the
Pakistani authorities, again using our evidence; the June 1987
mortar attack and car bomb attack near the U.S. Embassy in
Rome, for which the Japanese Red Army is believed responsible;
the April 1988 suspected JRA car bomb in Naples and a coinciden-
tal arrest of a Japanese Red Army member, Yu Kikumura, in New
Jersey, at the same time; the June 1988 assassination of Navy
Capt. William Nordeen in Athens; the Pan Am flight 103 tragedy
in Scotland in December of last year; the assassination of Colonel
Rose in the Philippines; the murder of two American missionaries
in La Paz, Bolivia; and the attempted bombing by the same group
of former Secretary of State Shultz's motorcade in August 1988.

These cases represent but a sampling of the extraterritorial ef-
forts that we've conducted over the past few years in carrying out
the congressional mandate.

To carry out our international liaison responsibilities and to
assist in extraterritorial pursuits, the FBI maintains legal attaches
in 16 foreign countries. The primary mission of the Legal Attach6
Office is to establish and sustain effective liaison with principal
law enforcement, intelligence, and security services throughout the
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designated foreign countries, thereby providing-channels through
which the FBI investigative responsibilities can be met.

The legal attach function also provides a prompt and continu-
ous exchange of law enforcement information.

Legal attaches and associated liaison activities play a vital role
in the successful fulfillment of FBI responsibilities abroad. These
activities are maintained in strict accordance with limitations im-
posed by statute, Executive order, Attorney General guidelines, and
our own internal policy.

This is not a one-way street. The FBI assists cooperative foreign
agencies with their legitimate and lawful investigative interests in
the United States, consistent with U.S. policy and the law of for-
eign police cooperation matters.

We also work extensively through international organizations
such as the U.N., Interpol, NATO, the Trevi organization, the
International Association of Chiefs of Police, and others, to proper-
ly coordinate and enhance international cooperation in law en-
forcement matters.

In conclusion, I would like to stress that the FBI International
Counterterrorism Program is a strong and effective program. This
is due in part to our expanded role in extraterritorial matters
which has led to a growing and improved relationship with friendly
foreign services.

However, we recognize that there is much to be done in order to
continue our success in combating terrorism. Through enhanced co-
operation, better sharing of information, and improved investiga-
tive techniques, we will strive to keep Americans worldwide free
from the threat of terrorism.

Thank you, Mr. Chairman.
Mr. EDWARDS. Thank you, Mr. Revell.
[The prepared statement of Mr. Revell follows:]



46

PREPARED STATEMENT OF OUVER B. REVELL, AssoCATz DEPUTY DIRECTOR-
INVEOGATIONS, FEDERAL BUREAU OF INVESTIGATION

GOOD MORNING MR. CHAIRMAN AND.

DISTINGUISHED MEMBERS OF THE SUBCOMMITTEE. I AM

PLEASED TO HAVE THIS OPPORTUNITY TO APPEAR

BEFORE YOU TO DISCUSS FBI EXTRATERRITORIAL

JURISDICTION AND OPERATIONS ABROAD. YOU HAVE

EXPRESSED AN INTEREST IN THIS AREA AND THROUGH MY

PREPARED REMARKS, I WILL PRESENT THE FBI'S MANDATE

IN THIS AREA, DISCUSS GENERAL PROCEDURES, AND

DETAIL SOME EXAMPLES OF WHEN EXTRATERRITORIAL

INVESTIGATIVE MEASURES HAVE BEEN UTILIZED IN THE

AREA OF COUNTERTERRORISM.

AS A STARTING POINT, LET ME BRIEFLY TOUCH

UPON THE ISSUE OF "LEAD AGENCY" STATUS RELATING

TO COUNTERTERRORISM INVESTIGATIONS. IN APRIL 1982,

THE REAGAN ADMINISTRATION REFINED SPECIFIC

RESPONSIBILITIES FOR COORDINATION OF THE FEDERAL

RESPONSE TO TERRORIST INCIDENTS. THIS MANDATE

ASSIGNED TO THE U.S. DEPARTMENT OF STATE

RESPONSIBILITY FOR THE COORDINATION OF

COUNTERTERRORISM ABROAD. THE FBI, THROUGH THE
DEPARTMENT OF JUSTICE, WAS DESIGNATED THE "LEAD

AGENCY" FOR INVESTIGATING ACTS OF TERRORISM

PERPETRATED IN THE UNITED STATES. IN ADDITION, THE

ATTORNEY GENERAL HAS DESIGNATED THE FBI AS THE

RESPONSIBLE AGENCY FOR INVESTIGATIONS ABROAD,

WHEN AUTHORIZED. IN OCTOBER 1982, IN RESPONSE TO
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THE GROWING PROBLEM OF TERRORISM, THEN FBI
DIRECTOR WILLIAM WEBSTER ELEVATED THE
COUNTERTERRORISM PROGRAM WITHIN THE FBI TO
NATIONAL PRIORITY STATUS, BRINGING IT ON PAR WITH
OTHER CRITICALLY IMPORTANT INVESTIGATIVE PROGRAMS
SUCH AS FOREIGN COUNTERINTELLIGENCE AND ORGANIZED
CRIME.

AS THE PRIMARY FEDERAL AGENCY FOR
COMBATING TERRORISM IN THE UNITED STATES, THERE
EXISTS WITHIN THE FBI A TWO-FOLD MISSION: TO
PREVENT TERRORIST ACTS BEFORE THEY OCCUR AND,
SHOULD THEY OCCUR, TO MOUNT AN EFFECTIVE
INVESTIGATIVE RESPONSE. THE PREVENTION PHASE
INVOLVES ACQUIRING, THROUGH LEGAL MEANS,
INTELLIGENCE INFORMATION RELATING TO TERRORIST
GROUPS AND INDIVIDUALS WHO THREATEN AMERICANS,
U.S. INTERESTS, OR FOREIGN NATIONALS WITHIN THE
UNITED STATES.

THE RESPONSE PHASE INVOLVES PROMPT AND
EFFECTIVE INVESTIGATION OF CRIMINAL ACTS COMMITTED
BY MEMBERS OF TERRORIST GROUPS. IT IS THE FBI'S
VIEW THAT SWIFT AND EFFECTIVE INVESTIGATION OF
TERRORIST ACTS, CULMINATED BY ARRESTS,
CONVICTIONS, AND INCARCERATIONS, SENDS A POWERFUL
AND EFFECTIVE MESSAGE TO TERRORISTS AND SERVES AS
A DETERRENT TO FUTURE ACTS OF TERRORISM.
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AS A RESULT OF LEGISLATION PASSED IN 1984
AND 1986, A NEW ERA BEGAN FOR THE FBI WITH

EXPANDED INVOLVEMENT IN THE INVESTIGATION OF
INTERNATIONAL TERRORISM. SINCE 1985, WE HAVE BEEN
INVOLVED IN AT LEAST 50 SEPARATE INVESTIGATIONS
OUTSIDE THE UNITED STATES, AS A RESULT OF U.S.
CITIZENS OR INTERESTS HAVING BEEN TARGETED BY
TERRORISTS. THIS FBI EXTRATERRITORIAL JURISDICTION
IS DERIVED FROM A NUMBER OF U.S. STATUTES TO
INCLUDE THE "COMPREHENSIVE CRIME CONTROL ACT OF
1984," WHICH CREATED A NEW SECTION IN THE U.S.
CRIMINAL CODE-FOR HOSTAGE TAKING, AND THE

"OMNIBUS DIPLOMATIC SECURITY AND ANTITERRORISM
ACT OF 1986," WHICH ESTABLISHED A NEW STATUTE
PERTAINING TO TERRORIST ACTS CONDUCTED ABROAD

AGAINST U.S. NATIONALS/INTERESTS.

THESE LAWS ALLOW THE UNITED STATES TO
ASSERT FEDERAL JURISDICTION OUTSIDE OF OUR BORDERS
WHEN A U.S. NATIONAL IS EITHER 'MURDERED, ASSAULTED,
OR TAKEN HOSTAGE BY A TERRORIST. INTERNAL FBI AND
DEPARTMENT OF JUSTICE OVERSIGHT, HOST COUNTRY

CONCURRENCE, AND COORDINATION WITH THE U.S.
DEPARTMENT OF STATE ARE PREREQUISITES IN THE
IMPLEMENTATION OF THIS JURISDICTION. THE FBI IS
AWARE OF THE PUBLIC ATTENTION GENERATED BY THE

DEPARTMENT OF JUSTICE OPINION OF JUNE 21, 1989,

-3 -
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REGARDING EXTRATERRITORIAL MATTERS. HOWEVER,
THIS OPINION IS A STATEMENT OF LEGAL AUTHORITY

AND DOES NOT ALTER EXISTING FBI POLICY REGARDING
ARRESTS IN FOREIGN COUNTRIES. FBI POLICY HAS BEEN,

AND WILL CONTINUE TO BE, THAT A REQUEST FOR AN
ARREST IN A FOREIGN COUNTRY WILL BE COORDINATED,
APPROVED, AND CONDUCTED WITH THE APPROPRIATE
AUTHORITIES OF THAT COUNTRY. ANY DEPARTURE FROM
OUR CURRENT POLICY WOULD HAVE TO BE DIRECTED AND

COORDINATED BY THE DEPARTMENT OF JUSTICE.

THE EXTRATERRITORIAL STATUTES HAVE
AFFORDED THE UNITED STATES A LEGAL MECHANISM TO

INVESTIGATE AND, WHEN WARRANTED. TO SEEK THE

PROSECUTION OF TERRORISTS WHO ATTACK U.S.
NATIONALS ABROAD. OUR INVESTIGATIONS OF
EXTRATERRITORIAL MATTERS HAVE MET WITH

CONSIDERABLE SUCCESS. NUMEROUS INDICTMENTS HAVE

BEEN OBTAINED AGAINST INDIVIDUALS WHO HAVE

COMMITTED SUCH ACTS, OTHERS HAVE BEEN ARRESTED

AND TRIED ABROAD, AND YET OTHERS ARE CURRENTLY

THE SUBJECT OF EXTRADITION REQUESTS. WHILE TIME

WILL NOT PERMIT A COMPLETE REVIEW OF ALL FBI
EXTRATERRITORIAL CASES, ALLOW ME TO CITE A NUMBER

OF THE MORE SIGNIFICANT INVESTIGATIONS.

-4 -



50

IN JUNE 1985, TWA FLIGHT 847 WAS HIJACKED BY
SHIA TERRORISTS WHILE EN ROUTE FROM ATHENS,

GREECE TO ROME, ITALY. THE HIJACKERS SUBSEQUENTLY

FORCED THE AIRCRAFT TO LAND IN BEIRUT, LEBANON.
FORTY-TWO AMERICANS WERE HELD HOSTAGE FOR TWO
WEEKS. DURING THIS ORDEAL A U.S. SERVICEMAN WAS
MURDERED. INVESTIGATION INTO THIS INCIDENT
DETERMINED THAT MOHAMMAD HAMMADEI WAS ONE OF
THE INDIVIDUALS RESPONSIBLE FOR THE HIJACKING.

HAMMADEI WAS ARRESTED IN FRANKFURT, WEST
GERMANY, BY GERMAN AUTHORITIES IN JANUARY 1987,
AND THE UNITED STATES IMMEDIATELY INITIATED
EXTRADITION PROCEEDINGS. HOWEVER, WEST GERMANY
REFUSED THE EXTRADITION REQUEST AND INDICATED IT
WOULD PROSECUTE HAMMADEI FOR MURDER AND AIR
PIRACY. DURING THIS TRIAL, FBI AGENTS TESTIFIED ON
THE INVESTIGATION OF THIS HIJACKING AND MURDER.
HAMMADEI WAS CONVICTED IN MAY OF THIS YEAR AND
SENTENCED TO LIFE IMPRISONMENT.

ALSO DURING JUNE 1985, A ROYAL JORDANIAN

AIRLINER IN BEIRUT, LEBANON WAS THE TARGET OF A
TERRORIST HIJACKING. BECAUSE U.S. NATIONALS WERE

ABOARD THE FLIGHT, A WARRANT WAS ISSUED FOR THE

ALLEGED PERPETRATOR OF THE HIJACKING, FAWAZ

YOUNIS, A LEBANESE NATIONAL. IN SEPTEMBER 1987,

YOUNIS WAS ARRESTED BY THE FBI IN INTERNATIONAL

-5-
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WATERS IN THE MEDITERRANEAN SEA. HE WAS

RETURNED TO THE UNITED STATES SHORTLY

THEREAFTER. YOUNIS WAS CONVICTED IN MARCH OF

THIS YEAR IN FEDERAL DISTRICT COURT IN

WASHINGTON, D.C. AND SENTENCED TO 30 YEARS'

IMPRISONMENT. THE FACT THAT YOUNIS WAS CAPTURED

IN INTERNATIONAL WATERS SERVED NOTICE THAT THE

U.S. GOVERNMENT IS WILLING TO GO TO SUBSTANTIAL

LENGTHS TO APPREHEND THOSE RESPONSIBLE FOR ACTS

OF TERRORISM AGAINST U.S. NATIONALS.

FOUR GUNMEN, DISGUISED AS AIRPORT SECURITY

GUARDS, BOARDED PAN AM FLIGHT 73 IN SEPTEMBER 1986,

AS IT WAS PREPARING FOR TAKEOFF FROM KARACHI,

PAKISTAN EN ROUTE TO FRANKFURT, GERMANY; LONDON,

ENGLAND; AND NEW YORK. THE FLIGHT ORIGINATED IN

BOMBAY, INDIA. THE HIJACKERS WOUNDED 2 AIRPORT

WORKERS AT THE START OF THE SEIGE, THEN KILLED A

U.S. CITIZEN AND DUMPED HIS BODY ONTO THE TARMAC.

IN ALL, 2 U.S. CITIZENS WERE KILLED. THE HIJACKERS

DEMANDED THAT THE AIRCRAFT BE FLOWN TO CYPRUS

WHERE 3 PALESTINIANS WERE IMPRISONED. THE

TAKEOVER LASTED 17 HOURS, DURING WHICH THE 3-MAN

FLIGHT CREW ESCAPED THROUGH A HATCH IN THE

COCKPIT. THE SITUATION ENDED WITH A GUNFIRE

EXCHANGE AND GRENADE-THROWING SPREE. THE 4

HIJACKERS CLAIMED MEMBERSHIP IN A FACTION OF THE

-6-
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ABU NIDAL ORGANIZATION, A RADICAl. PALESTINIAN

TERRORIST GROUP. THE GOVERNMENT OF PAKISTAN

PROSECUTED AND CONVICTED THE PERPETRATORS AND

THEY ARE CURRENTLY SERVING LIFE SENTENCES.

THE JAPANESE RED ARMY (JRA) IS BELIEVED TO

HAVE BEEN RESPONSIBLE FOR A MORTAR ROCKET/CAR

BOMB ATTACK IN ROME, ITALY, IN JUNE 1987. A CAR

BOMB SHATTERED WINDOWS AND SET FIRE TO 2 PARKED

CARS NEAR THE U.S. EMBASSY, AND ROCKETS EXPLODED

ON THE GROUNDS OF THE U.S. AND BRITISH EMBASSIES

IN ROME. THE 3 EXPLOSIONS OCCURRED WITHIN A HALF-

HOUR OF EACH OTHER AND HAPPENED WHILE THE VENICE

ECONOMIC SUMMIT WAS IN PROGRESS. THERE WERE NO

REPORTED INJURIES. A TELEPHONE CALL TO THE UNITED

PRESS INTERNATIONAL OFFICE IN LONDON, ENGLAND,

CLAIMED THAT THE ATTACKS WERE COMMITTED BY THE

ANTI-IMPERIALIST INTERNATIONAL BRIGADE (AIIB), A

SUSPECTED COVER NAME USED BY JRA OPERATIVES, IN

PROTEST TO WESTERN "STATE TERRORISM" AND

CONDEMNED THE STANCE OF THE VENICE ECONOMIC

SUMMIT ON THE ISSUE OF TERRORISM. SUBSEQUENT

INVESTIGATION BY ITALIAN AUTHORITIES AND THE FBI

IDENTIFIED JRA MEMBERS AS THE PERPETRATORS OF THE

BOMBINGS.

-7-
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DURING APRIL 1988, A CAR BOMB EXPLODED

OUTSIDE THE USO BUILDING IN NAPLES, ITALY, KILLING 5
PERSONS AND INJURING 18 OTHERS, INCLUDING 4

AMERICANS THAT WERE OUTSIDE AT THE TIME OF THE

EXPLOSION. ONE OF THE DEAD WAS IDENTIFIED AS A U.S.

NAVY SERVICEWOMAN; THE OTHER 4 WERE ITALIAN
NATIONALS. THREE ANONYMOUS TELEPHONE CALLS WERE

RECEIVED CLAIMING CREDIT FOR THE BOMBING.
INVESTIGATION AT THE CAR RENTAL AGENCY, FROM

WHICH THE AUTOMOBILE UTILIZED IN THE ATTACK WAS
LEASED, IDENTIFIED A JRA MEMBER AS THE INDIVIDUAL

WHO RENTED THE AUTOMOBILE. THIS JRA BOMBING WAS

APPARENTLY INTENDED TO COINCIDE WITH ANOTHER
BOMBING IN NEW YORK CITY. FORTUNATELY, YU

KIKUMURA, A KNOWN JRA MEMBER, WAS ARRESTED

OUTSIDE NEW YORK ON APRIL 12, 1988. IN HIS
POSSESSION AT THE TIME OF HIS ARREST WERE 3
IMPROVISED EXPLOSIVE DEVICES WHICH HE HAD

CONSTRUCTED.

DURING JUNE 1988, U.S. NAVY CAPTAIN
WILLIAM E. NORDEEN, A U.S. DEFENSE ATTACHE, WAS
KILLED WHEN A PARKED CAR EXPLODED AS HE DROVE
PAST IT ON HIS WAY TO WORK IN ATHENS, GREECE. THE
TERRORIST GROUP "17 NOVEMBER" CLAIMED

RESPONSIBILITY FOR THE ASSASSINATION. THIS IS THE

SAME GROUP WHICH HAS CLAIMED RESPONSIBILITY FOR

-8-
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NUMEROUS TERRORIST ATTACKS IN GREECE. SINCE 1975,
"17 NOVEMBER" HAS CLAIMED RESPONSIBILITY FOR 7
ATTACKS AGAINST U.S. TARGETS IN GREECE, INCLUDING
THE ASSASSINATIONS OF RICHARD WELCH, SPECIAL
ASSISTANT TO THE U.S. AMBASSADOR IN ATHENS IN 1975,
AND CAPTAIN GEORGE TSANTES, CHIEF OF THE U.S. NAVY
MISSION IN GREECE IN 1983.

PAN AM FLIGHT 103 EXPLODED AND CRASHED AT

LOCKERBIE, SCOTLAND, IN DECEMBER 1988, KILLING 270
PEOPLE. THIS INCIDENT HAS THE EARMARK OF A WELL-
ORCHESTRATED ACT OF TERRORISM. THIS AIR DISASTER

IS PROOF OF THE DEVASTATING POTENTIAL FOR LOSS OF
LIFE AND DESTRUCTION OF PROPERTY AT THE HANDS OF

TERRORISTS.

THE PAN AM 103 INCIDENT VIVIDLY ILLUSTRATES
THE INTERNATIONAL COOPERATION AND COMPLEX

COORDINATION NECESSARY TO CONDUCT AN
EXTRATERRORITORIAL INVESTIGATION AFTER A TERRORIST

ACT HAS OCCURRED. FOR EXAMPLE, FOLLOWING THE

INCIDENT AND HOST COUNTRY INVITATION, THE FBI
DISPATCHED NUMEROUS PERSONNEL TO SCOTLAND,
ENGLAND, AND WEST GERMANY IN PURSUIT OF THIS
INVESTIGATION TO INCLUDE INTERVIEWS, RECORDS
REVIEWS, AND FORENSIC COLLECTION AND EXAMINATION.

BRITISH, SCOTTISH, GERMAN, AND U.S. LAW

-9-
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ENFORCEMENT REPRESENTATIVES HAVE BEEN WORKING
CLOSELY TOGETHER AND ARE ENGAGED IN EXTENSIVE
CONSULTATION ON ALL ASPECTS OF THIS COMPLEX
INVESTIGATION. IN THE UNITED STATES, ATTORNEY
GENERAL DICK THORNBURGH, SECRETARY OF
TRANSPORTATION SAM SKINNER, CENTRAL INTELLIGENCE
AGENCY DIRECTOR WILLIAM WEBSTER, FBI DIRECTOR
WILLIAM SESSIONS AND NUMEROUS OTHER SENIOR
OFFICIALS INVOLVED IN THIS CASE, HAVE ACTIVELY
CONSULTED AND EXCHANGED INFORMATION WORKING
TOWARD A SOLUTION TO THIS MOST HEINOUS ACT. THIS
CRIME MUST BE SOLVED AND THOSE RESPONSIBLE
IDENTIFIED AND BROUGHT TO JUSTICE.

IN APRIL OF THIS YEAR, U.S. ARMY COLONEL
JAMES N. ROWE WAS ASSASSINATED IN MANILA,
PHILIPPINES BY AUTOMATIC WEAPON FIRE WHILE
TRAVELING IN HIS CAR. HIS DRIVER WAS SLIGHTLY
WOUNDED IN THE ATTACK. INVESTIGATION HAS
DETERMINED THAT THERE WERE 6'TO 7 ASSASSINS, 4
WERE IN THE AMBUSH VEHICLE AND 2 OR 3 WERE IN A
BACK-UP VEHICLE. THE NEW PEOPLE'S ARMY (NPA), THE
MILITARY ARM OF THE PHILIPPINE COMMUNIST PARTY,
CLAIMED CREDIT FOR THE ATTACK. THE FBI
IMMEDIATELY DISPATCHED INVESTIGATORS AND FORENSIC
EXPERTS TO WORK WITH PHILIPPINE LAW ENFORCEMENT
AUTHORITIES. BASED UPON THIS COOPERATIVE EFFORT,

- 10 -
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ON JUNE 16, 1989, DONATO B. CONTINENTE, AN NPA
MEMBER, WAS ARRESTED BY THE PHILIPPINE

CONSTABULARY CRIMINAL INVESTIGATIVE SERVICE (CIS)
AND CHARGED AS AN ACCESSORY TO THE MURDER OF
COLONEL ROWE. ON AUGUST 27, 1989, NPA MEMBER
JUANITO ITAAS WAS ARRESTED BY THE CIS AND CHARGED
WITH THE MURDER. AN EYEWITNESS POSITIVELY
IDENTIFIED ITAAS AS ONE OF THE GUNMEN. UPON
CONFESSING, HE FURTHER IDENTIFIED SEVEN OTHER
INDIVIDUALS INVOLVED IN THE ATTACK. ARREST
WARRANTS HAVE BEEN ISSUED BY PHILIPPINE
AUTHORITIES.

ON MAY 24. 1989, TWO U.S. CITIZENS WERE SHOT
TO DEATH IN FRONT OF THEIR RESIDENCE IN LA PAZ,
BOLIVIA, BY TWO INDIVIDUALS IN A VAN. THE VICTIMS
WERE MISSIONARIES OF THE MORMON CHURCH. A GROUP
NAMED "FUERZAS ARMADAS DE LIBERACION ZARATE

WILLCO" CLAIMED RESPONSIBILITY FOR THE ATTACK.

AGAIN, THE FBI DISPATCHED A TEAM OF INVESTIGATORS
TO WORK CLOSELY WITH BOLIVIAN LAW ENFORCEMENT

PERSONNEL. AS A DIRECT RESULT OF THIS JOINT

INVESTIGATION, THIS SAME GROUP WAS IMPLICATED IN
THE ATTEMPTED BOMBING OF THE MOTORCADE OF
FORMER SECRETARY OF STATE GEORGE SCHULTZ IN

LA PAZ DURING AUGUST 1988. FOUR INDIVIDUALS HAVE

BEEN ARRESTED BY BOLIVIAN AUTHORITIES AND OTHERS

- 11 -
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ARE BEING SOUGHT AS FUGITIVES.

TO ASSIST IN FBI EXTRATERRITORIAL PURSUITS,
THE FBI MAINTAINS LEGAL ATTACHE OFFICES IN 16
FOREIGN COUNTRIES. THE PRIMARY MISSION OF FBI
LEGAL ATTACHE OFFICES IS TO ESTABLISH AND SUSTAIN
EFFECTIVE LIAISON WITH PRINCIPAL LAW ENFORCEMENT,
INTELLIGENCE, AND SECURITY SERVICES THROUGHOUT
DESIGNATED FOREIGN COUNTRIES THEREBY PROVIDING
CHANNELS THROUGH WHICH FBI INVESTIGATIVE
RESPONSIBILITIES CAN BE MET. THE LEGAL ATTACHE
FUNCTION ALSO PROVIDES FOR A PROMPT AND
CONTINUOUS EXCHANGE OF LAW ENFORCEMENT
INFORMATION.

LEGAL ATTACHES AND ASSOCIATED LIAISON
ACTIVITIES PLAY A VITAL ROLE IN THE SUCCESSFUL
FULFILLMENT OF THE RESPONSIBILITIES OF THE FBI
ABROAD. THESE ACTIVITIES ARE MAINTAINED IN STRICT
ACCORDANCE WITH LIMITATIONS IMPOSED BY STATUTE,
EXECUTIVE ORDER, ATTORNEY GENERAL GUIDELINES, AND
FBI POLICY. BUT THIS IS NOT A "ONE WAY" STREET.
THE FBI ASSISTS COOPERATIVE FOREIGN AGENCIES WITH

THEIR LEGITIMATE AND LAWFUL INVESTIGATIVE

INTERESTS IN THE UNITED STATES, CONSISTENT WITH

U.S. POLICY REGARDING "FOREIGN POLICE COOPERATION"

MATTERS.

- 12 -
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IN CONCLUSION, I WOULD STRESS THAT THE FBI

INTERNATIONAL COUNTERTERRORISM PROGRAM IS A

STRONG AND EFFECTIVE PROGRAM. THIS IS IN PART DUE

TO OUR EXPANDED ROLE IN EXTRATERRITORIAL MATTERS

WHICH HAS LED TO GROWING AND IMPROVED LAW

ENFORCEMENT RELATIONSHIPS WITH FRIENDLY FOREIGN

GOVERNMENTS. HOWEVER, WE RECOGNIZE THAT THERE IS

MUCH TO BE DONE IN ORDER TO CONTINUE OUR SUCCESS

IN COMBATING TERRORISM. THROUGH ENHANCED

COOPERATION, BETTER SHARING OF INFORMATION, AND

IMPROVED INVESTIGATIVE TECHNIQUES WE WILL STRIVE
TO KEEP AMERICANS WORLDWIDE FREE FROM THE

THREAT OF TERRORISM.

MR. CHAIRMAN, MEMBERS OF THE

SUBCOMMITTEE, THIS CONCLUDES MY PREPARED
REMARKS. I WILL NOW ADDRESS ANY QUESTIONS.

- 13 -
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Mr. EDWARDS. Judge Crockett.
Mr. CROCKETT. Thank you, Mr. Chairman.
Both you, Mr. Barr, and you, Judge Sofaer, have--
Mr. EDWARDS. We have called the electrician. He has been here

twice. I hope next time the electrician comes he can find out what's
wrong.

[Brief pause]
Mr. CROCKETT. To what extent is there formal cooperation be-

tween the State Department and Justice in determining whether
or not the situation in a foreign country is such as to justify our
going in without the consent of that country to make arrests or
apprehensions?

Mr. SOFAER. I think to the fullest extent necessary, Judge Crock-
ett, I think there would be interagency coordination, but beyond
that there would be coordination through the National Security
Council as has been reaffirmed by General Scowcroft.

Mr. CROCKET. Is there any policy of also consulting responsible
agencies- of the Congress before you takaa such action?

I say that because I notice, Mr. Barr, in your testimony at the
bottom of page 4, you seem to suggest that the decision is left en-
tirely to the executive authority and that there is no compelling
necessity for him to consult the legislative branch of the
government.

Is that true?
Mr. BARR. If the operation entails exercise of war powers then

the administration would act consistently with the War Powers
Resolution. If it required covert action, then the administration
would adhere to the reporting provisions applicable to covert
action.

Mr. CROCKETT. My final question. While there's a tendency to
analogize the so-called war on drugs with the idea of war generally,
I think all of us recognize that there are certain material
differences.

It seems to me that it sort of strains a bit to say that the attempt
to bring narcotics into this country presents the same character of
national threat to our security that would be true in the case of
some other military action.

I say that because I'd like to have you comment on the circum-
stances under which, in carrying on the so-called war against
drugs, we would be justified, for example, in making what amounts
to a military strike in some country in South America or in the
Caribbean.

Can you visualize circumstances that would justify doing that?
Mr. BARR. As a matter of international law I'll defer to Judge

Sofaer.
Mr. SOFAER. Judge, a few years ago I would have said probably

not. But recently, we have been confronted with groups in some
countries that have armed bands of people working for them who
have received training in terrorist and other types of activities and
they have made public threats, which in some instances they have
carried out, not only against local authorities who are enforcing
local laws against them, but against Americans just because Amer-
ica is so much a part of this war against drugs. And not only
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against Americans in the local country but Americans in the
United States.

There has been a recent statement by one drug syndicate which
said that they would come over here and kill Americans systemati-
cally, including Government officials.

I simply have to deal with that-if someone makes that kind of
an assertion that he's going to kill my legislators and my executive
officials, I have to say to them, if you start doing that and you have
in effect a military type operation under your command, with bil-
lions of dollars at your disposal, I'm going to have to tell my offi-
cials: You can treat this as an attack. You might be able to exer-
cise force in self-defense against this kind of a force.

It hasn't happened yet to the extent that it would justify it. We
have never asserted this power. But years ago, we wouldn't have
said this about terrorism and now I think it's pretty much accept-
ed, as Oliver Revell has testified, that terrorism raises self-defense
threats, threats amounting to justifying self-defense.

I can envision, if this drug thing continues, Judge, that we will
be confronted with that kind of a situation in the area of drugs as
well.

Mr. BARR. Following up on that, Judge, I think that the interna-
tional trafficking in drugs is as pernicious a threat as many wars
could be.

As Judge Sofaer said, we are talking about organizations that
have at their command billions and billions of dollars, more money
than most countries in the world. They have private armies. They
are heavily armed. They use ruthless tactics that wouldn't be used
by most countries in the world. That's why we call them "narco-
terrorists."

The impact on the United States is equally drastic. One-third of
all felonies committed in the United States are committed by
people under the influence of drugs. Ninety percent of all male ar-
restees in New York City are people who test positive for drugs.

Mr. CROCKETT. Thank you, Mr. Chairman.
Mr. EDWARDS. I'm curious as to why we have two Departments

obviously at odds.
Were both of these statements cleared by the OMB?
Mr. BARR. Mr. Chairman, I don't think the statements are at

odds. Both statements were cleared by OMB and cleared by the re-
spective departments.

The Department of Justice issues legal advice on matters of do-
mestic legal authority. The issue very simply is whether or not
there is legal authority in the United States, under our own domes-
tic laws, to engage in extraterritorial arrests without the consent of
the host government.

We issued an opinion, as a matter of law, saying, yes, that was
not a policy decision.

The bottom line is if we find a terrorist, for example, someone
who blows an American 747 out of the sky, and if we find him
basking him in some safe haven, enjoying the payoff that he re-
ceived for blowing Americans out of the sky, the issue is whether
or not we have the legal authority under our own laws to go in and
arrest him and bring him to justice.
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The Department of Justice says, yes, we do have the authority
under our own laws. I don't think the State Department disagrees
with that.

Mr. EDWARDS. So you believe that if you feel that you want to
arrest somebody in a friendly country, a country with which we're
not at war, that you can send a secret agent in there, violating the
law of that country without asking the permission of that country,
and kidnap that individual and put him on an airplane and bring
him back home?

Mr. BARR. Both my statement and the example I've just given in-
dicate that we're talking about a limited range of circumstances in
the areas of---

Mr. EDWARDS. Limited or unlimited, Mr. Barr, my statement is
what you have testified to.

Mr. BARR. Let me say what I testified to, and that is that we're
talking about a limited range of circumstances in the area of coun-
terterrorism and counternarcotics.

The Department of Justice understands and agrees with the De-
partment of State that when the President is making a decision in
the area of extraterritorial law enforcement, we have the intersec-
tion of a number of responsibilities. He acts as the foremost law
enforcement officer in the country. He acts as the administrator of
the foreign relations of the United States and as Commander in
Chief. He has a range of responsibilities, including the responsibil-
ity to take into account international law and the international ob-
ligations of the United States.

He also must consider the practical consequences of what a par-
ticular operation may bring about.

He has to consider the precedential value, or danger of the
action; and the practical difficulties of carrying out an operation,
and the impact it might have on the cooperative relationships we
have abroad.

But when push comes to shove, after he has weighed all of those
factors, and he determines that it's in the national interest to
pursue a particular law enforcement operation overseas, that judg-
ment, as a matter of domestic law, overrides customary interna-
tional law, and that is an authorized, legal, constitutional action
for American agents to engage in.

At the same time, it is a violation, or under many circumstances
it could be a violation of international law and we would have to be
prepared to take the consequences of that violation.

Mr. EDWARDS. The consequences could be that the FBI agent,
whoever you send over to kidnap this person, could be arrested and
tried, and the United States could be sued and, of course, the indi-
vidual would also be liable in a civil action; isn't that correct, and
you're going to take that chance?

Mr. BARR. Those, in a given circumstance, could be risks, just
like a national security operation could pose risks for the United
States, such as the bombing of Libya, that posed risks to the people
involved; in fact, pilots lost their lives in that raid.

Mr. EDWARDS. Why did you feel this was necessary at a time
when we have for the first time in my 26 years in Congress, a de-
tente with more nations than we have ever had before, with com-
munism crumpling in all parts of the globe, and for us to come out
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with this very radical proposal, why did you have to do it at this
time?

You're talking about you're so worried about drugs, is that it?
Mr. BARR. The Office of Legal Counsel, we're lawyers; we give

legal advice. We give advice as to what the scope of potential legal
authority is. We don't make law enforcement policy. Our Office
was asked by the FBI to reexamine the 1980 opinion, and we did
that, and I think there was broad consensus within the administra-
tion that the 1980 opinion was fundamentally flawed and should be
reexamined. So the easy answer to the question is, I looked at it
because OLC was asked to look at it by one of our clients.

But more than that, it is true that in the postwar confrontation
between the United States and communism there have been a
number of changes recently. But at the same time, we are facing
an increasing menace in the area of terrorists and narco-terrorists.
There are still lawless countries in the world that sponsor terror-
ism that is directed against the United States.

Mr. EDWARDS. Mr. Barr, we keep very careful count in this com-
mittee, having oversight jurisdiction over the FBI, of acts of terror-
ism in the United States. To the great credit of the FBI, where
there were more than 100 incidents a decade ago, the incidents this
year and last year are infinitesimal; so what's the crisis?

Mr. BARR. Mr. Chairman, I'm sure the families of the people on
Pam Am 103 will be glad to know that the incidences in the United
States were infinitesimal.

Mr. EDWARDS. Mr. Revell, Mr. Barr said that the FBI asked for
this opinion.

Why did the FBI ask for this opinion at this time?
Mr. REVELL. It wasn't at this time, sir; it was about 2 years ago

that our Office of Legal Counsel was asked to look at a number of
different scenarios.

Mr. EDWARDS. You were asked by whom?
Mr. REVELL. Our Office of Legal Counsel, within the FBI, was

asked by our Criminal Investigative Division to look at a number of
different scenarios arid to determine what the extent of the FBI au-
thority was under those various scenarios.

As a result of that examination internally, our Legal Counsel Di-
vision went to the Office of Legal Counsel at the Department and
asked that the 1980 opinion be examined in light of the new extra-
territorial responsibilities assigned by the Congress under the two
acts that I specified.

I must say that we have not asked for any specific authorization
to carry out any rendition in any foreign territory of any fugitive
without the permission or the consent of that country.

We have had on occasions, however, situations where there have
been informal processes utilized. In other words, the law enforce-
ment agencies of a particular country, the judicial authorities of a
particular country, or other competent authority have indicated to
us a desire to deal with an expulsion rather than an extradition; a
turning over at the border rather than a formal process, and so
forth.

So what we were attempting to do was to determine the extent of
our legal authority so we could stay well within that authority in
carrying out our extraterritorial responsibilities.
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Mr. EDWARDS. I can certainly think of no law passed by Congress
or any provision of the Constitution that licensed the United States
to be an international outlaw. What you have described, the ad-
ministration, any administration, would have these long confer-
ences, say that the situation is so serious that we must do this ex-
traordinary thing, and then somehow or another license the FBI to
go kidnap somebody without asking the consent of the nation
involved.

I just think it's extraordinary that you would do that, especially
at this time when we have these nations emerging into the sun-
shine of democracy; we want them to copy us as the beacon of de-
mocracy. And yet at the same time, we say that we're going to
thumb our nose at international law, when really, whenever the
President makes that decision that it's so serious-in my lifetime,
we've had these situations where in the long run we lose terribly.

In 1941, it was Japanese in America that were so dangerous, and
so we locked up 40,000 of them. The next thing we had in this
country was communism, and it was so dangerous, with Senator
McCarthy running wild. We persecuted people for communism in
this country, even though it wasn't a crime. And now, of course,
it's the war on drugs.

We're not going to give up our liberties or our reputation as an
international friend of other countries because we have a perceived
threat overseas.

Mr. REVELL. And we haven't asked to do that, sir.
Mr. EDWARDS. Something triggered all of this publicity. We

didn't start this argument. We started to read it in the newspapers
that you people have come to this wonderful conclusion that the
FBI can go overseas and kidnap somebody. And Mr. Barr has a
long opinion that says, yes, he can, under certain circumstances,
and so fortL.

Mr. SOFAER. Under domestic law. That doesn't mean that the
President would in fact order such action when it was inconsistent
with international duties or treaties, or other law.

Mr. EDWARDS. I wish I would hear the President say, or some-
body say, that we're not going to do it. That we are going to be
good international citizens.

Mr. BARR. You're not fairly characterizing the opinion or our
statements today, Mr. Chairman.

Mr. EDWARDS. You haven't shown us the opinion, Mr. Barr-it
would be helpful. We're all lawyers, too, we're grown up and we're
also very security-minded here.

Mr. BARR. We're saying that there is authority under domestic
law to depart from customary international law. We're not saying
that we should thumb our noses at international law. International
law is something that should be taken into account. And we're not
saying as a matter of policy that this should be done at all or that
any particular type of operation should be performed.

Mr. EDWARDS. Do you think that Mr. Rafsanjani in Iran, if his
parliament passes or authorizes him to do the same that it would
be appropriate for Iran, or Noriega to do the same thing, when
they want to arrest somebody in the United States without our
permission?
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Mr. BARR. Arresting, at least in the case of Iran, would be a step
forward. Up until now they've felt free to assassinate their
enemies.

But I reject any notion of moral equivalence between the United
States and countries that are outlaw countries that engage in ter-
rorism. The United States does not engage in terrorism. We do not
allow terrorists from the United States and to use the United
States as a base to launch attacks on citizens of other countries.
We are leading the fight in the world against terrorism.

Now the purpose of law ultimately is to protect innocent people
from predators. And the people we're fighting are ruthless preda-
tors. They're not restrained by law. They mock the law, and they
manipulate international rules of law to shield themselves.

We are acting in the service of freedom in the civilized world.
And in a just system the laws protect the innocent from predation.

Mr. EDWARDS. I understand, Mr. Barr, that there has been an-
other opinion issued since June and we formally request a copy.

Mr. BARR. I've issued a lot of opinions since June.
Mr. EDWARDS. On this subject. Well, perhaps not.
If there is one, we make a request for it.
Judge Crockett, do you have further questions?
Mr. CROCKETT. Yes, Mr. Chairman.
I would like to know how these principles we have been discuss-

ing here relate to or apply to the situation in Panama.
We have in effect said that Noriega is a criminal and he has vio-

lated American law, who said the same thing with respect to the
issuance of an indictment-the Department of Justice has issued
an indictment.

My question is whether or not we make an exception for either
de jure or de facto heads of government and that under no circum-
stances are we prepared to go in and arrest the head of govern-
ment and bring him back to the United States for trial? Is there
such an exception?

Mr. BARR. An exception to what?
Mr. CROCKETT. To the application of this principle that whenever

we feel that the national security of the United States is affected,
we are justified in going into the country without its consent and
arresting whoever needs to be brought to justice and bring them
back here.

Mr. BARR. I repeat: As all three witnesses said today, there has
been no change in U.S. policy. Our policy is to work cooperatively
with governments to suppress terrorism and illegal narcotics traf-
ficking. Any deviation from that policy would be considered at the
highest levels of government within the framework of the National
Security Council and would involve consultation between the Secre-
tary of State and the Department of Justice.

Mr. CROCKETT. Your answer then is "yes." In any case where the
situation is so serious that we have returned any indictment
against him, we are justified in going in and arresting him; is that
what you're saying?

Mr. BARR. No, that's not what I'm saying.
Mr. CROCKETT. Thank you, Mr. Chairman.
Mr. EDWARDS. Mr. Dempsey.
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Mr. DEMPSEY. Mr. Barr, in preparing the opinion, did you take
into account the law that makes it a crime to kidnap or abduct a
foreign official?

Mr. BARR. Which law are you talking about?
Mr. DEMPSEY. Section 1201 of the Federal Criminal Code, as I

read it, makes it a crime under U.S. law for anybody to kidnap or
abduct a foreign official and the United States may exercise juris-
diction over the offense if the alleged offender is present in the
United States.

Mr. BARR. The opinion did not address either how specific trea-
ties would apply in a given context or how other statutes, other
than the FBI's enabling statute, would apply.

It reserved those questions and reviewed the rationale of the
1980 opinion.

So the answer is, I did not specifically consider that statute in
the 1989 opinion.

Mr. EDWARDS. If the gentleman would yield-Executive orders
are not necessarily law. The law in this country are acts of Con-
gress, signed by the President under the Constitution, Mr. Barr.

Mr. BARR. Which Executive order are you referring to, Mr.
Chairman?

Mr. EDWARDS. You are quoting the 1980 opinion and I believe an
Executive order as giving the authority for what we're talking
about today.

Mr. BARR. No, I didn't cite an Executive order. I referred to the
Executive order in the context of the longstanding ban on assassi-
nation by employees and officials of the United States.

Mr. DEMPSEY. So in considering the legal authority of the FBI to
override international law, you did not consider statutes that, on
their face at least, appear to be make it a crime for the FBI or any-
body else to kidnap a foreign official.

Mr. BARR. I think the opinion, as I recall, notes that there may
be statutes that affect any particular operation, but that we do not
survey various statutes that could be applicable. That's not to ac-
knowledgethatthe specific statute you cite would prohibit an au-
thorized operation.

Mr. DEMPSEY. Did you consider, when you did the opinion, the
adoption in 1986 of the Omnibus Diplomatic Security Antiterrorism
Act which extended extraterritorial jurisdiction over terrorist
crimes committed against Americans abroad? And did you consider
that in adopting that law, Congress declined to include a provision
authorizing self-help measures-Congress declined to include a pro-
vision authorizing seizure abroad without host country consent?

Mr. BARR. No.
Mr. DEMPSEY. Now, when Judge Sofaer testified on that bill in

1984, he testified, "I want to emphasize that I do not read this bill
as granting any authority for self-help in the enforcement of its
provisions."

Now, in exercising jurisdiction over crimes committed abroad,
under the provisions of that statute would you consider it relevant
that Congress declined to authorize self-help?

Mr. BARR. If I was considering that statute as a source of author-
ity, obviously that would be relevant.
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Mr. DEMPSEY. In interpreting the general authority of the FBI, is
it relevant that in a subsequent statute extending extraterritorially
the authority of the FBI-extending extraterritorially the jurisdic-
tion of the United States-isn't it relevant that Congress declined
to grant authority for the type of self-help that you're talking
about?

Mr. BARR. As I say, if I was relying on that statute as a source of
authority in a particular operation, I would have to review the leg-
islative history and determine its relevance.

Mr. DEMPSEY. And your opinion didn't do that?
Mr. BARR. No, it did not.
Mr. DEMPSEY. Just to be clear, have you reviewed this issue since

the June opinion?
Mr. BARR. What do you mean by reviewed?
Mr. DEMPSEY. Reviewed it in terms of another opinion from your

office?
Mr. BARR. Do you mean have I reexamined the propositions in

the June 21 opinion?
Mr. DEMPSEY. No, have you supplemented the opinion?
Mr. BARR. By issuing a supplementary opinion?
Mr. DEMPSEY. That's the question, yes.
Mr. BARR. No.
Mr. DEMPSEY. Judge Sofaer, have you or the State Department

received any expressions of interest or concern from other coun-
tries about press reports on this opinion?

Mr. SOFAER. Yes, we have.
Mr. DEMPSEY. What has been the tenor of those communications?
Mr. SOFAER. Several foreign countries have either approached

our ambassadors overseas or have come in to see officials within
the Department, including myself, and expressed their concern
about the newspaper stories that they read which indicated that
somehow a new law had been passed, or a new authority had been
given to the FBI to engage in extraterritorial arrest without
consent.

We have explained to those countries that no new law has been
passed and no new authority has been created; and that the policy
of the United States regarding extraterritorial unconsented arrest
has not changed.

Mr. DEMPSEY. Would they have been concerned if it had
changed?

Mr. SOFAER. I have no doubt about it; they would be greatly
concerned.

Mr. DEMPSEY. Obviously if this authority were exercised in a par-
ticular country, it would have an adverse impact on our relation-
ships with that country.

Do you think that it would also have an adverse impact, in terms
of the State Department's ability to deal with other countries in
seeking cooperation and negotiation of treaties?

Mr. SOFAER. Yes, if we acted inconsistently with international
law, fairly interpreted, yes, I think it would. But I want to empha-
size that we do occasionally engage in extraterritorial activity such
as the Achille Lauro diversion. And while those kinds of actions
have created trouble, they have been generally accepted, because
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we were acting within what I consider to be a fair interpretation of
international law.

Mr. DEMPSEY. Mr. Revell, has the FBI been contacted through
any of its legal attaches or otherwise about this opinion?

Mr. REVELL. Yes, it has.
Mr. DEMPSEY. And what's been the nature of those

communications?
Mr. REVELL. Concern that we were going to mount up like the

Lone Ranger and go out and start seizing fugitives all over the
world, which, of course, was never contemplated under any circum-
stance. And we've given advice back that there is no change in our
policy or our procedure; that the Department has rendered a legal
opinion, but that opinion does not mean that there are operations
or activities that will take place under that opinion.

And we have given assurances to those countries with which we
deal that there will be no change in our practice and our policy of
coordinating with them and getting their approval for all law en-
forcement activities that would occur within their territory on
behalf of the FBI.

Mr. DEMPSEY. All of the testimony has said that this is a legal
opinion and not a change of policy.

When will we know when there's a change of policy? When we
read about the seizure of someone in the newspaper?

Mr. BARR. I think the President's-or at least the White House
statement, states the policy of the United States.

Mr. DEMPSEY. And that is?
Mr. BARR. In any given case, the President must weigh his con-

stitutional responsibilities for formulating and implementing both
foreign policy and law enforcement policy. An interagency process-
exists to ensure that the President takes into account the full
range of foreign policy in international law considerations as well
as the domestic law enforcement issues raised by any specific case.

There will be no arrests abroad that have not been considered
through that interagency process.

Counsel, if I could clarify a statement I made earlier when you
asked if I had issued a supplementary opinion.

I have not issued any supplementary written opinion. Obviously,
since that opinion was issued, I've been asked a lot of questions
about it, and I have expounded upon it and its potential application
in given circumstances. But I have not gone back and revised or
changed the opinion.

Mr. EDWARDS. Is it your testimony that in each of these cases the
President would have to give his permission, personally?

Mr. BARR. That doesn't seem to be what the White House state-
ment says.

Mr. EDWARDS. Is it your opinion that if an FBI agent is sent into
some friendly country to grab somebody that the President would,
of necessity, have to make that decision?

Mr. BARR. As a matter of law or as a matter of policy?
Mr. EDWARDS. What do you think would happen? You're -the

legal adviser, tell us, do you think that the President would have to
be-would be advised, or would give permission-of policy, as a
matter of policy?
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Mr. BARR. As a matter of policy, the interagency process is a Na-
tional Security Council process, and I expect that the President
would be involved. But this statement from the White House is a
statement of what the process is.

Mr. EDWARDS. Mr. Revell has testified on page 4, paragraph 1,
that the FBI would send in agents to a foreign country if they are
directed to do so by the Department of Justice. That's your testimo-
ny, Mr. Revell.

Mr. BARR. I think what Mr. Revell was saying is that the FBI is
not going to internally make these decisions. It's going to take its
directions from the Department of Justice, which will in turn take
its directions from the National Security Council process.

Mr. EDWARDS. We don't have testimony on that, Mr. Barr. We
have the testimony of Mr. Revell, who says that if the Department
of Justice to do it, the FBI will do it.

Mr. BARR. Normally an order for a particular operation would
not come directly to the FBI; it would come through the Attorney
General. But the process is a National Security Council process
that would involve review by the deputy's committee at the Nation-
al Security Council. The deputy's committee may recommend Pres-
idential consideration.

So I believe that the framework contemplated now would provide
for presidential consideration.

Mr. EDWARDS. Thank you.
Judge Sofaer, I have one more question.
In your testimony you emphasize that this kind of power could

be exercised in the event that there is really great danger, that the
United States is under attack, so to speak.

Is it your testimony that if the President decides that there is
some drug guy in Colombia, for example, that is so menacing to the
United States that that alone would be of sufficient danger to the
United States so that Mr. Revell could send in some FBI agents?

Mr. SOFAER. No, Mr. Chairman. My testimony would be to that,
that there would have to be specific acts or dangers that amounted
to an attack on the United States under the U.N. Charter, and that
the President would then have to be able to act in self-defense,
which requires action that does not go beyond what is necessary
and proportional.

But once these tests have been met, yes, it is conceivable that
that would be an action. And I would consider that action to be one
which the Nation as a whole would support, including Congress, be-
cause it was an action in self-defense.

Mr. EDWARDS. Thank you.
Mr. BARR. Just to follow up on that, with respect to Colombia in

particular, there's obviously no consideration whatever being given
to this- kind of operation in a situation like Colombia where the
Government is actively cooperating with us and is engaged in
extradition.

I think Judge Sofaer was talking about a hypothetical situation.
Mr. SOFAER. Absolutely. We salute Colombia, Mr. Chairman, and

we would not interfere whatsoever in Colombia without its consent.
They are facing up to tremendous adversity and fulfilling all their
obligations under international law in terms of cooperation with
US.

J
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Mr. EDWARDS. Then you could send agents into Panama or Iran,
right, because they don't cooperate internationally, or with us in
sending some defendants back to the United States.

Mr. SOFAER. We're not contemplating sending agents anywhere
right now, Mr. Chairman.

Mr. DEMPSEY. Judge Sofaer, is it correct that there are some
people in the United States whom we have not extradited, accused
terrorists whom the United States has failed to extradite?

Mr. SOFAER. That is correct. Occasionally that happens.
Mr. DEMPSEY. Do you read this opinion at all as implicitly recog-

nizing the authority of the country seeking extradition to seize
those suspects here and take them back?

Mr. SOFAER. Absolutely not.
Mr. DEMPSEY. Why not?
Mr. SOFAER. Because I would assume that most other countries

also would reach the same conclusion as this opinion; they would
say, we have the domestic law authority to act perhaps in this kind
of seizure. But because of our international legal obligations, either
of themselves or as read into domestic law through treaties and
otherwise, we will not do so.

I would assume that they would reach that conclusion as we
would.

Mr. BARR. Let me just add to that, that the Department of Jus-
tice works very hard to extradite terrorists to face justice in other
countries; and frequently, because we do have a system of laws, we
have to work through the court system.

Mr. DEMPSEY. Would an operation involving U.S. agents arrest-
ing a suspect abroad be a covert action requiring a Presidential
finding?

Mr. BARR. It depends upon the circumstances.
Mr. DEMPSEY. What sort of circumstances would require it, and

what sort would not?
Mr. BARR. If the action was going to be acknowledged by the

United States and the people involved were going to be acknowl-
edged by the United States as carrying out an operation of the
United States, it was not going to be covert, although it might in-
volve tactical surprise, then that would not necessarily be a covert
action.

Mr. DEMPSEY. Judge Sofaer, how many armed officials or agents
would we have to send into another country without that country's
consent to conduct activities there before it rose to the level of an
act of war?

Mr. SOFAER. Any act of war?
Mr. DEMPSEY. Yes.
Mr. SOFAER. I don't mean to suggest that I have any difficulty as

such with that concept in the abstract, but in terms of present-day
international law, that is not a concept that is used.

Mr. DEMPSEY. So sending armed agents into another country to
conduct activities there without the consent of that country, in
your view would not be an act of war?

Mr. SOFAER. No. Under the U.N. Charter, this kind of an action
could possibly create a rig self-defense. It would be regarded as
a form of aggression or perhaps even an attack. But the concept of
act of war is really defunct under the U.N. Charter.
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We believe-and all of us, I think, support this-that if some act
of that kind happens, we're not supposed to go to war. We are sup-
posed to act what we think necessary to stop that kind of action,
but not beyond that.

Mr. DEMPSEY. But the insertion of agents into a foreign country
would then trigger a right of self-defense on the part of that
nation?

Mr. SOFAER. It could. Jn certain circumstances, it could.
Mr. DEMPSEY. And how isn't that moral equivalency?
It seems to me like you are saying that sauce for the goose, sauce

for the gander.
MI. SOFAER. No one here is advocating these kinds of actions

when they would amount to attacks or other forms of aggression. If
we were acting in self-defense, it would follow that we would not be
acting in a manner that could be characterized as aggression.

An act in self-defense is a justifiable act under international law.
It might violate the territorial integrity of another state. They may
claim that we are acting as aggressors; and in fact, Libya did claim
that we were acting as aggressors. But we believe that in good faith
on the basis of very, very powerful evidence, that we were acting in
self-defense.

If you agree that we were acting in self-defense, then Libya has
no justification for treating our action as a form of aggression.

Mr. DEMPSEY. Mr. Revell, how could you possibly send agents
into a country without host country permission and carry out an
abduction and expect them to get out of the country safely.

Mr. REVELL. I don't think that I can discuss ways that we could
carry out an operation like that tactically in an open session; of
course, it can be done.

The difference between that and a covert operation would be
that as in the the Fawaz Younis case, which was, of course, an
arrest on the high seas, we would immediately bring the person
before a magistrate and the charges would be read in public and
the circumstances of the arrest would be made a matter of public
record. And, of course, the individual defendant would have a right
to challenge the authority of that arrest in court.

But, again, let me emphasize that we have no such plans and we
have no such intentions. But let me give you an example of where
we believe that it would be justified: A situation where there is no
law; where there is no effective government-and where from that
territory there were attacks being made against our civil aviation,
hostages being held, and there was an inability of the law enforce-
ment agencies of Government to do anything to protect U.S. citi-
zens, under those circumstances we would be derelict if we did not
attempt to execute in a positive fashion the law of the United
States.

That would not be our decision. That would be the decision of the
President, the Attorney General, and so forth.

But I think we would have to propose, where there was no other
alternative, and American lives had been lost and were further at
risk, that that be an alternative.

Mr. EDWARDS. That's a different formula than described by the
other witnesses, but we'll accept that.

Mr. REVELL. That was our intention.
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Mr. EDWARDS. And different in your testimony, too, your testimo-
ny is that if the Attorney General says do it, you do it.

Mr. REVELL. That was not the intent of my testimony, sir. My
intent was that that you take orders from the Attorney General.

Mr. EDWARDS. But your explanation is quite different than Judge
Sofaer's and Mr. Barr's. It is much more restrictive, much more
restrictive.

Mr. SOFAER. I certainly didn't mean to suggest that I had a more
expansive view of the situation, but I think the record will speak
for itself, Mr. Chairman.

Mr. EDWARDS. Thank you very much, gentlemen.
I want to point out that this committee did not initiate this na-

tional or international argument that is going on, that we only
read about it in the newspapers-it came from you people. There is
a great deal of concern, and I share it. Other nations and most
people in the United States who have read the accounts and
watched whatever takes place on television understand or believe
that there has been a new announcement by this administration
that hereafter the FBI can go into friendly countries, countries
with which we are not at war, and kidnap people that we want
back in the United States, without the consent of the host country.

That's the way it has been reading and the voluminous opinion,
Mr. Barr, that we haven't seen, apparently-I'm not quite sure
what it says, other than to say that, yes, indeed, in some circum-
stances this can happen.

Mr. BARR. My testimony summarizes the principal conclusions of
the opinion.

Mr. EDWARDS. We thank you. We thank you all for being here. It
has really been very helpful and we appreciate your testimony.

The hearing is adjourned.
[Whereupon, at 11:30 p.m., the subcommittee adjourned, to

reconvene subject to the call of the Chair.]
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seems to me like voluntary spirit is a necessary part of encourag-
ing it.

Senator LEvIN. Thank you so much for your work in this area. I
appreciate your coming this morning.

We next have a panel made up of Edward Reich,.who is the
Acting Assistant Administrator for Enforcement and Compliance
Monitoring of the Environmental Protection Agency; we have Mr.
William Barr, an Assistant Attorney General in the Office of Legal
Counsel for the Department of Justice; and Llewellyn Fischer, who
is General Counsel of the U.S. Merit Systems Protection Board.

We will call on you in the order in which your names appear on
the witness list, here. So, Mr. Reich, we welcome you. We thank
you for appearing this morning.

TESTIMONY OF EDWARD E. REICH, ACTING ASSISTANT ADMINIS-
TRATOR FOR ENFORCEMENT AND COMPLIANCE MONITORING,
U.S. ENVIRONMENTAL PROTECTION AGENCY I
Mr. REICH. Thank you, and good morning, Mr. Chairman. With

your permission, I would like to summarize my statement and ask
that the full statement be included in the record.

Senator LEVIN. It will be made part of the record.
Mr. REICH. Thank you, sir.
My name is Edward Reich, and I am here in my capacity as

Acting Assistant Administrator for Enforcement and Compliance
Monitoring at the U.S. Environmental Protection Agency. I am
very pleased to be here today to testify on S. 971, the Administra-
tive Dispute Resolution Act of 1989. That EPA has been asked to
testify is an honor to EPA in that it recognizes the agency's leader-
ship in the use of alternative dispute resolution techniques. Both
the EPA Administrator and Deputy Administrator advocate and
support the use of ADR for a range of disputes involving the
agency. As I will describe shortly, EPA has used ADR in a number
of different types of disputes, including enforcement actions and
rulemakings. EPA intends to continue in its efforts to use ADR and
believes that this legislation can aid both EPA and other agencies
in doing so.

One of the primary uses of ADR at EPA has been in the area of
enforcement. In August 1987, former Administrator Lee Thomas
issued guidance on the use of ADR in EPA enforcement actions. In
addition to descriptions of the different forms of ADR and their ap-
plications within EPA's enforcement program, the guidance specifi-
cally endorses the use of ADR in selected enforcement cases and
requests our regional offices to nominate appropriate cases for
ADR. This guidance established the only formal program for the
use of ADR in an enforcement program by a Federal agency.

Since that time, EPA regional personnel have proposed the use
of ADR in more than a dozen enforcement and defensive actions.
Of these proposals, the parties mediated three cases to settlement,
and three others are now in mediation. Interestingly, almost all of
the other cases nominated for ADR were then quickly settled by
means of traditional negotiations among the parties. Additionally,

See p. 72 for Mr. Reich's prepared statement.
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a half dozen of the Agency's consent decrees and consent orders
provide for the use of ADR techniques to resolve certain potential
future disputes.

I believe it would be useful at this point to briefly describe two of
our more significant enforcement ADR experiences. In the Sheri-
dan, Wyoming case, EPA and the city had been attempting to re-
solve a violation of the Safe Drinking Water Act since 1979. The
violation of drinking water standards involved the water supply to
300 persons by the city. In 1986, EPA proposed ADR as a means of
resolving this long-standing problem. After considerable discussion,
the city and the agency agreed to a process involving both media-
tion and fact-finding. One of the mediator's first acts was to bring
in additional parties not directly involved in the enforcement
action, but whose participation was essential to solving the under-
lying environmental problem, such as the county, relevant State
agencies, the State legislature, and citizens groups.

The ultimate solution reached after less than a year of mediated
discussions included the formation of a joint City-County Powers
Board to address long-range drinking water problems throughout
the valley where the city is located. This solution will result in im-
proved drinking water for 5,000 people rather than just the 300
who were the basis for EPA's original enforcement action. This res-
olution would have been unlikely to emerge from the traditional
adversarial process.

The underlying infractions in the Union Carbide case involved
violations of Section 8(e) of the Toxic Substances Control Act for
failure to report information about a certain chemical which alleg-
edly posed a substantial risk to human health or the environment.
The parties settled this action, and as part of the agreement, the
company was to conduct an audit of its studies of other chemicals.
As part of this audit, the parties anticipated information might be
discovered that EPA would believe was reportable and the compa-
ny would claim was not. To resolve these anticipated disputes, the
parties set up a fact-finding process with neutrals of particular
technical expertise to make certain factual determinations prior to
the initiation of a civil action for penalties by EPA. Although no
disagreements have yet arisen under this portion of the consent
agreement, the ADR provision enabled the parties to establish a
workable process to resolve any future, factual disputes.

EPA is also beginning to implement the use of arbitration in Su-
perfund cost recovery actions under $500,000. Regulations address-
ing this effort were effective August 28th.

In the regulatory context, EPA established the Regulatory Nego-
tiation Project in 1983 to explore and demonstrate the value of ne-
gotiation and other consensus-building techniques for developing
better regulations which can be implemented in a less adversarial
setting. Since that time, the project has run seven regulatory nego-
tiations and is beginning an eighth. In five of the seven, the parties
reached consensus on the proposed rule. Of the six rules that have
been promulgated, only two have been challenged in court. In con-
trast, significant rulemakings using the more conventional ap-
proach tend to be challenged in court approximately 80 percent of
the time. We believe that with careful selection of rulemaking
projects, negotiated rulemaking can result in proposed rules that
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meet statutory requirements and which are pragmatic, innovative,
environmentally effective, and acceptable to all parties.

Pursuant to its commitment to expand the uses of ADR, EPA has
taken a number of steps to encourage its use within the Federal
Government. The Agency is working with the Administrative Con-
ference of the United States to develop a computerized roster of
neutrals available for all Federal agencies. The Agency is also an
active member of the Conference's ADR Roundtable which fosters
ADR use in Federal practice. In this respect, the efforts of other
agencies in using ADR should not be overlooked.

As you noted, Mr. Chairman, the Army Corps of Engineers has
used ADR extensively to resolve disputes with contractors, and the
Navy has made it a policy to presumptively use ADR in small con-
tract disputes.

Relative to the legislation under consideration today, EPA wel-
comes the introduction of S. 971 as a generally positive step to-
wards incorporating the use of effective ADR processes into Feder-
al agency practices. However, we believe that there is no need for
legislation authorizing the use of ADR in grant disputes, and thus
recommend deletion of Section 3(b)(1).

EPA strongly supports the provisions of the bill regarding confi-
dentiality of communications in ADR processes. Without this provi-
sion, parties may be unwilling to consider the use of ADR. We sug-
gest that the provision be clarified to ensure that protected docu-
ments are not subject to disclosure under the Freedom of Informa-
tion Act.

In conclusion, EPA believes that S. 971 provides the framework
for an excellent piece or legislation. We appreciate the efforts of
the Subcommittee in fostering the use of ADR and your interest in
EPA's program. I would be pleased to answer any questions you
may have.

Senator LEVIN. Mr. Reich, thank you so much.
Our next witness is William Barr, Assistant Attorney General in

the Office of Legal Counsel, Department of Justice. Mr. Barr, we
welcome you.

TESTIMONY OF WILLIAM P. BARR, ASSISTANT ATTORNEY GEN-
ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUS-
TICE, I ACCOMPANIED BY JOHN 0. McGINNIS, DEPUTY ASSIST-
ANT ATTORNEY GENERAL
Mr. BARR. Thank you, Mr. Chairman.
Accompanying me today is John McGinnis, who is a Deputy As-

sistant Attorney General in the Office of Legal Counsel, and I ask
that my statement be entered into the record in its entirety.
Permit me to summarize some of the key points in it.

Senator LEVIN. Thank you.
Mr. BARR. The Department of Justice has encouraged and contin-

ues to support the use of ADR techniques in those cases where
ADR can reduce the time and expense devoted to litigation. S. 971
is an ambitious attempt to promote ADR in the administrative dis-
putes area. Although many of the ADR techniques covered by the

I See p. 86 for Mr. Barr's prepared statement.
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bill may already be available to agencies, S. 971 would increase the
use of ADR by adding the authority of a specific congressional en-
actment. Throughout the Government, the bill would exert a gravi-
tational pull toward use of ADR as a means of deciding disputes.

S. 971 would authorize and encourage agencies to explore a
number of ADR techniques that we, like the sponsors of the bill,
would like to see more frequently used: conciliation, facilitation,
mediation, fact-finding, minitrials, and settlement negotiations.

Because we believe it essential to develop alternatives to the full-
scale litigation of disputes involving the Government, we have en-
couraged participation by our attorneys in a variety of experimen-
tal ADR methods. Our efforts have included the issuance of a
policy statement encouraging the use of minitrials, participation in
minitrials, and support for judicially supervised alternative dispute
resolution techniques.

We have one major concern with the proposed legislation, and
that is its provisions regarding binding arbitration. We believe that
the binding arbitration provisions create practical problems as well
as raising serious constitutional concerns. Let me focus first on the
practical questions we think binding arbitration raises.

We agree with Senator Grassley that the principal problem here
is judicialization of the administrative process. But the administra-
tive process was essentially created to be arbitration. Arbitration is
different than these other dispute resolution techniques we've been
talking about. It is a trial. It's an adversary proceeding where both
sides go to the mat for a decision.

The-reason we've set up this administrative state is so that that
process can take place in an informal and expeditious setting out-
side Article III courts. That's why we've created administrative
agencies. Now, if the problem is that these processes have become
overly judicialized-within the administrative agencies and ossified
over the years, we believe we should directly address that problem
and reduce the amount of judicialization within the administrative
agencies and provide alternative avenues within the administrative
agencies so that parties can essentially get informal arbitration
within the framework of the agency administrative process. That
would obviate the legal questions, and certainly it doesn't go about
trying to solve a problem by just letting the problem exist and
throwing on another layer of procedures.

If the problem is delay in the docket, if the reason for delay and
cost is that we don't have enough administrative law judges who
are arbitrators-they're the neutral expert party-if we don't have
enough of them or if they're misallocated, then we can address that
within the existing administrative framework. If the problem is not
the d Aay-irr the, docket but the cumbersomeness and time-consum-
ing nature of the procedures used in the decisional process, then
we can provide alternative measures that can be used consensually
by the parties within that process.

The second problem we have with the use of private binding ar-
bitration is that it's really inconsistent with the whole rationale of
administrative law. The reason we create administrative agencies,
expert agencies, with neutral administrative law judges is precisely
so that we can have a coherent application and development of the
law in accordance with Congress' intent in setting up the structure.
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Now, one ensures that policies are achieved and effectuated by
the consistent application of principles in specific cases, which
means precedent, or where we depart from precedent and change
the way the law is applied to somebody, we do so in a principled,
reasoned way that essentially creates another rule, which again
has precedential value. And it's that way that we develop a coher-
ent program. That's why we have an administrative agency.

Private arbitration of disputes creates just the opposite. It's des-
ultory decisions that have no precedential value. As a consequence,
similarly situated citizens could get different treatment from the
Government because there is no precedential value in these deci-
sions. That doesn't mete out justice.

Also, it deprives the agency of a framework in which to develop
the law in a coherent fashion. Agencies frequently in the context of
a specific case say, yes, well, the rule we've been following would
lead to such-and-such a result. But this case throws into bold relief
that that's not a good rule that we've been applying or that there
are facts here that maybe we should have sort of a subpart B of
this rule. And it's in the framework of dealing with these cases
that the expert agency responsible, constitutionally responsible and
responsible to Congress and the laws that Congress has passed, can
work out a fair regulatory regime. You cannot get that with pri-
vate arbitrators.

Also, when the Government applies or when a Government offi-
cial makes a decision within the administrative process, it's the
very fact that that serves as a precedent that acts as a constraint
on the decision. And it ensures that neutral principles are applied.
So that when a decision is made according to a rule and a finding
by the decision-maker, the decision-maker has to say this is going
to serve as a precedent. We have to be willing to apply this rule to
every similarly situated person. That way you ensure that the rule
is a neutral principle, and that's what this system of justice is all
about, and that's what the administrative process is all about. But
when you have people making decisions in individual cases where
there's no precedential value to their decisions, that constraint is
removed.

Third, these arbitration provisions go way beyond the justifying
rationale for them. Remember, in the typical administrative proc-
ess, you start with the initial decision-making level, typically a
hearing where the facts are pinned down and there's an initial de-
cision, and then you have layers of review to ensure that you do
have a coherent program from the standpoint of policy.

Now, if the argument for arbitration is that you want to cut
down on the cumbersomeness of that initial decision-making proc-
ess, the hearing, then that might justify theoretically substituting
the arbitration for the ALJ decision. But it doesn't justify doing
away with review by responsible Government officials at superior
levels, particularly from a policy perspective. The binding arbitra-
tion provision here, then, is being offered not as a substitute for
the cumbersome hearing at the beginning, but as a way of short-
circuiting the entire decisional process. We don't think that the
case has been made to justify that apart from the constitutional
concerns that that raises.
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Now, the defenders of binding arbitration say, when push comes
to shove, that we're not interested in getting into policy disputes or
policy issues. This is a device that can be used, really, in pure fact-
bound situations, really just pure fact-finding, where there's no
policy component. There are a few problems with that. One, that's
not what the bill says. And Senator Grassley said, well, as a matter
of prudence, there are some areas you might not want to get into.
It goes beyond prudence. I think all constitutional scholars would
agree that there are areas where binding arbitration-where it
serves as a binding precedent, where it affects third parties, where
it does get into policy areas-is unconstitutional. Even those Law
Review articles that are cited in support try to make this distinc-
tion between fact-finding and policy resolution.

Well, that's a very hard line to draw. You have Law Review arti-
cles and treatises written on what's a question of fact, what's a
mixed question of fact and law, what's a question of law. It's very
hard to define in any given context what a policy is, but it's par-
ticularly hard to say in advance whether a particular decision will
implicate policy matters.

One of the fundamental defects with this bill is it commits the
Government to living with a decision where the commitment has to
be made in advance of the decision. That decision could involve-
it's impossible to predict whether any given decision is going to in-
volve-a policy component. So this is not a bill that's limited by its
terms to fact-finding. Fact-finding is a term of art. This is not a bill
limited to fact-finding. It's a bill that would permit arbitration of
policy matters and policy-laden disputes.

Let me just briefly turn to constitutional issues. As we say in our
testimony, we have serious constitutional concerns about binding
arbitration. We believe that it is inconsistent with the appoint-
ments clause and with the President's responsibilities to see that
the law is faithfully executed.

Now, there is a way of structuring arbitration so that you would
obviate these constitutional concerns. The arbitrator could be se-
lected and could be removed by the head of an agency with the ar-
bitral decision not to become final until -tviewed and approved by
the head of the agency who is accountable to the President. This
form of arbitration would avoid the constitutional issues, as I said.
Arbitrators would be inferior officers appointed by the heads of the
agencies and accountable to them, and their decisions would be
subject to review. Under this arrangement, if the private party dis-
approved of the arbitrator selected by the agency, he could be al-
lowed to withdraw his consent to arbitration.

While this method of structuring arbitration would be constitu-
tional, in our view, it would not obviate the practical concerns we
expressed about arbitration in the administrative context. There-
fore, the option that we would recommend to the Committee would
be to drop arbitration altogether and, instead, encourage the use of
simpler procedures within the system of the administrative process.

Thank you, Mr. Chairman.
Senator LEVIN. Thank you, Mr. Barr.
Our third witness on this panel is Llewellyn Fischer, who is the

General Counsel of the Merit Systems Protection Board. Thank you
for being here, Mr. Fischer, and please proceed.
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TESTIMONY OF LLEWELLYN M. FISCHER, GENERAL COUNSEL,
U.S. MERIT SYSTEMS PROTECTION BOARD I

Mr. FISCHER. Thank you, Mr. Chairman. I'd like to make my
written statement a part of the record. I do have a few points I
would like to summarize.

I'm very pleased to appear before the Subcommittee on behalf of
the Merit Systems Protection Board. The Board, as we said in our
written statement, has made extensive use of ADR over the past 5
years, and this use has resulted in an eight-fold increase in how
we've utilized ADR.

A few points that are worth mentioning: The Board's use of
ADR, of course, is limited to the employment field. We're confined
to hearing employee appeals challenging agency personnel actions.

Secondly, the Board already has a statutory basis for use of ADR
techniques. Title V, Section 7701(h) expressly authorizes the Board
to implement alternative methods for deciding its cases.

The Board's ADR program is flexible. Except for mandatory pre-
hearing conferences, no particular procedure or ADR device is re-
quired for use by its administrative judges in hearing cases.

Another feature that bears emphasis is that the Board has pro-
vided for a very thorough and continuing training program for its
administrative judges in ADR methods.

In summary, the ADR techniques used by the Board have result-
ed in faster and less expensive case processing. For example, in the
year 1988, cases using ADR were disposed of in 65 days, and cases
adjudicated on the merits through the usual Board procedure took
99 days. Another feature and another favorable factor about ADR,
mentioned in Senator Grassley's, testimony is that it avoids some
of the acrimony that is fostered by the formalized judicial type of
procedures between an employee and his or her agency.

The way ADR works at the Board is that when an appeal is filed,
an order is issued that acknowledges the appeal. Both parties are
then given the opportunity at that point to provide additional in-
formation to the administrative judge assigned to the case. And
after that, there is a prehearing conference for simplification of the
issues and some initial discussions on settlement.

One of the features at this point of the process is that the parties
are asked to approve waiver of ex parte communications, and the
Board makes sure that the representatives of the various parties
have the authority to engage in settlement talks and bind their re-
spective clients for purposes of disposing of the controversy.

If the parties agree to settle as part of this ADR process, the
agreement is deemed final, and the Board dismisses the action with
prejudice. The settlement agreement can be entered into the
record, and if it is, then the Board can also enforce the settlement
agreement.

A few brief comments on S. 971-the Board is committed to use
of ADR procedures and that commitment is demonstrated by Board
activity over the past 5 years utilizing ADR. Authorizing ADR
techniques by legislation will, based on our experience, encourage
the use of ADR. The provision for training those who utilize the

ISee p. 107 for Mr. Fischer's prepared statement.
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techniques in the legislation is crucial in our view, because train-
ing of our administrative judges has been a key factor in the suc-
cess of the ADR program at the Board.

Flexibility is also crucial, and this legislation seems to give some
flexibility concerning use of particular techniques. One thing that
we found noteworthy based on our experience is that the bill does
provide for participation of neutrals. The Board has not found it
necessary in conjunction with its use of these techniques to have
some outside neutral appointed. The administrative judge assigned
to the case has been able to use these techniques effectively with-
out the use of someone from outside.

That concludes my brief remarks. I'd be pleased to answer any
questions at this point.

Senator LEVIN. Thank you, Mr. Fischer.
Let me first ask both Mr. Reich and you some questions about

the'current use of binding arbitration. Do you use binding arbitra-
tion currently? What you would consider to be binding?

Mr. REICH. Sir, the single instance where EPA has expressly
adopted regulations for arbitration is in the solid waste program
and, more specifically, under Section 122(h) of the Superfund law,
which directed the Agency to adopt regulations for arbitration for
cost recovery; that is, recovery of money spent by Superfund for
claims of $500,000 or less. The regulations we have adopted are
styled as binding arbitration.

There is, however, one very important caveat that I should make
regarding Section 122(i) of Superfund. We are required, once we
have a proposed decision by the arbitrator, to give public notice
and entertain comments on that proposed decision. If the com-
ments convince us that the decision is either inappropriate or im-
proper or inadequate, then we have an obligation to seek modifica-
tion of the decision so that it no longer is inappropriate, improper,
or inadequate. If we then seek yet fail to obtain modification, we
would withdraw from the proceeding, the decision would become
null and void, and we would be basically back to square one.

Senator LEvIN. That's as close you come to binding arbitration?
Mr. REICH. Yes, sir.
Senator LEVIN. Mr. Fischer?
Mr. FISCHER. We do not use it at all, Mr. Chairman. Our use of

these techniques is confined to an employee of the Board, an ad-
ministrative judge who uses the techniques. We do not use outside
neutrals.

Senator LEVIN. Outside what?
Mr. FISCHER. We do not use outside neutrals or arbitrators.
Senator LEVIN. Mr. Reich, could you describe for us any general

types of cases which in your opinion are unsuitable for ADR?
Mr. REICH. Based on our admittedly still limited experience, I

think the kinds of considerations that S. 971 puts forward reflect
many of the concerns we have. We consider it generally inappropri-
ate to use any kind of ADR process when dealing with policy issues
or where the law is unsettled, and, therefore, where there is the
potential for somebody to make legal decisions in the absence of
clear precedent.

In the context of regulation development, and where the issue is
one of fundamental value, we have found that the ADR process
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does not work as well. Thus our focus has tended to be on those
kinds of cases where the law is well settled, we have a lot of experi-
ence, and we're dealing primarily with factual disputes.

Senator LEVIN. Going back to your answer to the last question,
that you have a new regulation in Superfund which allows you ba-
sically to ditch the decision of the arbitrator if you don't like it or
find it unsuitable or whatever those other words are; I would not
describe that as binding arbitration. I don't know whether in the
industry it's described that way, but as a lawyer, I would not de-
scribe that as binding arbitration. But without getting into the la-
beling of it for a moment, under those regulations, do both the par-
ties to the arbitration have the rights to ditch it, or only the
agency?

Mr. REICH. Only the agency, though only based on public com-
ment that leads to a determination of inappropriateness, impropri-
ety, or inadequacy. We could not simply withdraw from the arbi-
tration process on our own initiative.

I should note that we have as of yet no experience with that reg-
ulation though it is my opinion that because a majority of these
types of cases involve a single party and a small penalty, public
comments will be rare.

Senator LEVIN. Is that a final regulation?
Mr. REICH. That is a final regulation. It only became effective

August 28th.
Senator LEVIN. Did the proposed regulation contain that ap-

proach?
Mr. REICH. It did, sir, but the statutory provisions are very ex-

plicit.
Senator LEVIN. That follows the statutory language?
Mr. REICH. It follows a specific statutory requirement for that

kind of process. Obviously, if we start using arbitration and many
decisions wind up getting undone because of the public comment
process, I think that will have an effect on people's willingness to
use the process. We don't believe that will happen, but we do not
yet have any practical experience.

Senator LEVIN. Is there an ALJ process which also can be used
in that same area that you described, or is it limited to that option
of the notice and comment process?

Mr. REICH. There is a different administrative process, but it
does not involve the use of an ALJ.

Senator LEVIN. So there's not an option to use either the arbitra-
tion approach or the ALJ in that particular area?

Mr. REICH. Not in that particular area.
Senator LEVIN. Mr. Barr, do you by any chance know of any ex-

isting arbitration approach in any Federal agency which goes
beyond the one which Mr. Reich just described for Superfund?
When I say "goes beyond," do you know what I mean?

Mr. BARR. Right.
Mr. MCGINNIS. I believe there are some in the Federal Labor Re-

lations Authority area where there are certain arbitrations be-
tween unions and Government that are or could be understood as
binding arbitration. We think that what happened in that area was
that arbitration is such a prevalent form of dispute resolution in
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the private labor context that it was just brought right over. But
that is the really one exception in the area.

Senator LEVIN. Has that been tested constitutionally, do you
know?

Mr. McGINNIS. I'm not aware that there has been ever any deci-
sion under the appointments clause or under the President's super-
visory authority.

Senator LEVIN. Heve there been a lot of decisions by arbitrators
in that area?

Mr. MCGINNIs. I'm really not aware of the practical decisions in
that area.

Senator LEVIN. You don't know how many arbitrators have been
appointed in that area and have rendered decisions?

Mr. McGINNIS. No, I don't.
Senator LEVIN. Do you know if the arbitrator can be removed by

either party in that area?
Mr. McGINNIS. I don't.
Senator LEVIN. Okay. Back to the EPA. Do you train employees

in the use of ADR?
Mr. REICH. Yes, sir, we do.
Senator LEVIN. Would you submit for the record your training

processes?
Mr. REICH. I would be delighted to.
[The information of Mr. Reich follows:]

EPA ENFORCEMENT ADR TRAINING PROGRAM

The ADR training program for EPA enforcement employees involves two efforts
which center on the agency's Negotiation Skills Training Course. This course is held
in every EPA regional office and at headquarters every year, and instructs EPA en-
forcement personnel, both attorneys and technical staff, how to negotiate tiiforce-
ment disputes. As part of this course, the instructors briefly cover the basics of
ADR, and EPA's policy to use it in appropriate cases. Additionally, in conjunction
with the course, one of the instructions usually convenes a meeting of regional en-
forcement personnel, under the auspices of the Regional Counsel's Office, to discuss
specific applications of ADR to the Region's enforcement docket.

Senator LEVIN. Do you notify parties involved with EPA as to the
availability of ADR?

Mr. REICH. I do not think we do it systematically or routinely. If
there is a case where we think it has some potential value, we will
raise it. But we do not do so as a matter of course.

Senator LVIN. I believe we had some data from Mr. Fischer on
time savings. You may have given us some of that, too, in your tes-
timony. I may have missed it. Did you? And if not, do you have any
data on time savings, if any, resulting from the use of ADR?

Mr. REICH. I do not have any in the enforcement context. I would
be glad to see if the Agency has some in the regulatory context and
submit it if we do.

Senator LEVIN. That would be helpful if you would do that.
[The information referred to follows:]

TIME SAVINGS IN EPA's REGULATORY PROGRAM THROUGH USE OF ADR

Of the seven negotiated rulemakings undertaken by EPA, five resulted in a final
rule. We estiw te that the average duration of the rule promulgation period de-
creased from 42 months for a traditional major rulemaking, to 26 months for a ne-
gotiated rulemaking. It is important to note, however, that this estimate is based on
very little empirical evidence. Nonetheless, the results are promising.
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Senator LEVIN. Does this statute give you tools that you now
don't have? Are there areas that you now are not using these tools
where you would if this authority were put into law?

Mr. REICH. I think the legislation touches on many of the areas
for which we are trying to use ADR. It certainly provides greater
encouragement to use ADR and make it more acceptable for people
both within the agency and who deal with the agency. From my
perspective in the enforcement process, I think some of the provi-
sions in the bill creating support mechanisms such as the develop-
ment of a roster of neutrals, would support efforts we are making.
So, while I think we can do a lot of things without legislation I cer-
tainly believe it is helpful.

Senator LEVIN. Going back for one more minute, again, to the
Superfund area, when your interim regs, your temporary regs were
published and during your comment period, did you receive much
comment on that ability of the agency to ditch the decision? Was
that the subject of a great deal of debate, discussion, comment?

Mr. REICH. I am not aware that it was, again, because that provi-
sion tracks very carefully the statutory language; and all we did
was to amplify some of the mechanics. As to the question of wheth-
er the Agency ought to have that right, there was not a lot of com-
ment. I think there were perhaps a couple of people who felt that it
was an imbalanced process.

Senator LEVIN. Do you think the agency should have the right if
the other party doesn t have a similar right?

Mr. REICH. Because of the particular concerns that we have as a
Government agency, I think so.

Senator LEVIN. Aren't these factual matters? Then, again, we
can separate facts from policy.

Mr. REICH. My basic assumption is that because of the very nar-
rowly defined issues that will normally arise, the small monetary
amounts involved, and because we will need to be very careful
about cases that we agree to submit to arbitration, it is not likely
to lead to a lot of public comment. Therefore, the Agency would not
have to exercise its right of withdrawal pursuant to that provision
very often. If that turns out not to be the case, then I think that
there may be a little inbalance.

Senator LEVIN. Is it intended that this approach be used in
purely factual matters? Is that what the intent of the statute and
the regs are? Or is it intended that the arbitration approach also
apply, for instance, to questions of congressional intent or other
policy issues?

Mr. REICH. I think it is not intended to apply to policy issues, but
rather to factual issues.

Senator LEVIN. If it is intended to apply only to factual issues,
why should the agency have a right to ditch a fact-finding that's
binding on the other party if the other party can't do the same?
Why is it a one-way street if it's really a pure fact determination?

Mr. REICH. Part of the reason may go to the--
Senator LEVIN. Excuse me for interrupting. I'm talking in terms

of fairness now.
Mr. REICH. I understand that.
Senator LEVIN. In terms of statutory scheme, your answer could

be because that's what the Congress decided in its "wisdom."
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Mr. REICH. Right. One possible reason is that in Superfund cases,
as you are well aware, we are dealing with a large number of po-
tentially responsible parties on the same side of a controversy. It is
entirely possible that the arbitration proceeding might only involve
participation by some subset of those parties. For instance, parties
who have chosen not to participate in the arbitration proceeding,
as they have a right to, could be concerned that the decisions
reached may have an impact on them down the road. Thus, while
the contribtion proceeding might deal only with factual issues,
there may be other parties who might be concerned by the implica-
tions of the decision.

Senator LEVIN. Mr. Fischer, just a couple questions for you, and
then we'll ask Mr. Barr some questions.

Do you encourage the parties to use ADR techniques?
Mr. FISCHER. Yes.
Senator LEVIN. Is there a formal process where you notify par-

ties?
Mr. FISCHER. Usually, it's at the first prehearing conference on

the controversy that the parties are advised of different options
that they can pursue in terms of devices, ADR devices.

Senator LEVIN. Do you consult with the Administrative Confer-
ence or the Federal Mediation and Conciliation Service regularly
on this, or do you just now have the process pretty well put in
place that you don't have to have those regular consultations?

Mr. FISCHER. Well, we do have an established process, and we
have considerable experience. But we also engage in regular com-
munications with ACUS, in particular.

Senator LEVIN. Mr. Barr, on the ALJ's versus arbitrators issue,
as I understand your -'estimony, you have got less difficulty with
using the arbitration process with certain restrictions if it is part of
an ALJ process.

Mr. BARR. That's right, Mr. Chairman. We go to a lot of trouble
to create this expert neutral body of decision-makers, to keep them
neutral, to keep them expert, and to keep them politically account-
able and responsible within the framework of a Government
agency. Reading Senator Grassley's article about the use of ADR,
really the one substantive achievement that he was able to point
to, to quantify savings and greater efficiency, was the program in
the Merit Service Protection Board, the VEAP program, which is a
reform taken fully within the context of the administrative process
and permits short-circuiting of some of the judicialization that has
grown up.

The other point I'd like to mention on this is the question of why
should it be binding. Now, ALJ decisions are reviewable, and they
can be reversed within the agency by the top levels of the agency.
And yet every day thousands of decisions are reached by the lower
level people that are never reversed.

I don't understand why an arbitral award should be given great-
er dignity and greater insulation from review, particularly policy
review, than a decision of the ALJ.

Senator LEVIN. Perhaps for two reasons, arguably. One is that
there are, as I understand it, a large number of factual disputes
that are not now subject to an ALJ proceeding. Secondly, isn't the
ALJ intended to be part of an agency process, kind of one foot in,
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one foot out; whereas, an arbitrator would be somebody, as I under-
stand it, who would be more independent than an ALJ? It would be
someone outside of the agency, is that not generally what is as-
sumed?

Mr. BARR. Well, no. I think we would say that an ALJ is genu-
inely independent.

Senator LEVIN. They are independent, but they are also in a
sense part of an agency.

Mr. BARR. They are part of an agency in that they have a gov-
ernmental duty in addition to their independence, which a private
arbitrator doesn't have.

Senator LEVIN. Would a private arbitrator not be more independ-
ent than an ALJ?

Mr. BARR. No, I don't believe an outside arbitrator would be
more independent.

Senator LEVIN. Would he be less independent?
Mr. BARR. I think it's hard to tell because I'm not sure what kind

of policing mechanisms we would have to determine their inde-
pendence.

May I say something?
Senator LEVIN. Yes.
Mr. BARR. I think the literature is pretty clear that the way arbi-

trators make their living frequently is by splitting the difference. If
an arbitrator gets a reputation for being too harsh in one direction
or the other, he is not going to be agreed to by either side. And so
very frequently, arbitrators tend to split the baby and to impose
not as much insistence on legal niceties as an ALJ might.

Now, that's not a good thing from the Government's standpoint,
in my opinion, when we're trying to protect the public fisc.

Senator LEVIN. Public?
Mir. BARR. The fisc. Taxpayers' money. The Government is the

ultimate deep pocket.
Senator LEVIN. Are there a large number of disputes which you

would consider factual disputes which are now not subject to the
ALJ process?

Mr. BARR. Yes. There probably are in Government.
Senator LEVIN. If there were an arbitration process that were

adopted which had the same kind of protection that the ALJ proc-
ess has in terms of regulatory review, would that not be a useful
mechanism? Since there are disputes which are now not subject to
the ALJ approach, why not find an approach that will resolve
those factual disputes which meets the constitutional test of agency
review, if, in fact, that is a constitutional requirement?

Mr. BARR. Well, to the extent that the process was within the
Government, done by Government officials, neutral officials, and to
the extent it was subject to review, we'd have no problem with
that, as long as it was a suitable subject matter for that kind of
fact-finding.

Senator LEVIN. Do you think that the arbitrator would have to
be a Government official in order for this to be constitutional, pro-
viding the Government had the right to discard the decision?

Mr. BARR. No. As long as the decision was reviewable, then I
think private arbitration would be permissible.
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Senator LEVIN. To meet both the constitutional test and the prac-
tical test, then it's the reviewability by the agency which is the
standard for you?

Mr. BARR. Yes.
Senator LEVIN. And if that reviewability were built in here, the

way it was on that Superfund statute, then your practicality argu-
ment and your constitutional argument would be met?

Mr. BARR. If there was reviewability, for example, to the same
extent there was reviewability of an administrative law judge's de-
cision, yes.

Senator LEVIN. In your view, is this process more or less formal-
istic than the AUJ process?

Mr. BARR. I haven't seen any evidence that it's either.
Senator LEvIN. It can be either, in other words?
Mr. BARR. Well, you know, arbitration can be a pretty cumber-

some process. There's not that much difference between arbitration
and a trial. I've participated in arbitrations in the private sector,
and it's very much like a trial. It has a certain mystique because
the word sounds less nasty than "trial." But the fact of the matter
is I doubt that there's that much time saved in the actual time of
litigating a matter, between an arbitration where there's a lot of
money at stake and an administrative process within the agency. I
haven't seen the case made.

Senator LEVIN. Have you seen the case attempted?
Mr. BARR. Attempted? Not yet.
Senator LEVIN. No, have you heard anyone argue the case that

arbitration is less cumbersome than litigation or an ALJ process?
Have you ever had somebody set before you those arguments?

Mr. BARR. Yes.
Senator LEVIN. You're just not persuaded by them, then?
Mr. BARR. Well, I haven't seen the data. In the private sector,

there's no doubt that arbitration saves a lot of time. Now, a lot of
that is docket waiting. It takes a long time to get before an Article
III court. So you can save a lot of time. And depending upon the
nature of the arbitration and amount of money involved, you can
short-cut a lot of the cumbersome Federal Rules of Civil Procedure.
So when you're juxtaposing it to a trial in Federal district--

Senator LEVIN. No, no, to an ALJ process.
Mr. BARR. ALJ. I haven't seen the case made that the time it

takes to arbitrate is significantly less than the time it would take
to have an administrative hearing before an ALJ.

Senator LEVIN. Can you give us a status report on the Depart-
ment of Justice experimental program in mandatory arbitration?
Apparently, you've got an experimental program, at least you did a
couple years ago, in 10 Federal district courts across the country. It
was run by the Federal Judicial Center, and certain types of cases
were removed from the usual judicial process and submitted to res-
olution with kind of a streamlined hearing and a neutral arbitra-
tor. Are you familiar with that?

Mr. BARR. Well, if I am, what I'm thinking about are minitrials.
The results of those are not binding on the Federal Government, so
it's not a binding arbitration situation. But I'll be glad to get the
facts from the Civil Division and give you a report on it.
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Senator LEVIN. The article in the Administrative Law Journal
indicated-this is a 1987 Law Review article-that it was just
under way for only 2 years. The preliminary results indicate the
programs may have induced early settlements, reduced time and
costs associated with litigation and increased litigant satisfaction
with the judicial process. So if you would, dig into that for us and
get us what the Justice Department position is on that program
that was run by the Judicial Center, as to whether you like it,
don't like it, whether it's still in place or whatever.

Mr. BARR. Can I make another point, Mr. Chairman?
Senator LEVIN. Sure.
Mr. BARR. I think that reviewability would actually increase the

use of arbitration in the Government because, as I said, it's very
hard to predict in advance what the policy implications of a given
case may be. And so there is going to be a natural reticence for the
Government to agree to arbitration where it has to commit, before
it even sees the decision, to be bound by it. Whereas, as long as
there can be assurance of appropriate review so that there is ad-
ministrative coherence and so that policy concerns can be decided
by the appropriate officials, I think you would see a much wider
use of summary kinds of procedures.

I think the experience in agencies is that very few of these deci-
sions are overturned when they're decided by ALJ's.

Senator LEVIN. I may have asked this question; if so, forgive me.
Is it intended that the ALJ's be limited to findings of fact in all
cases where we now have ALJ's? Or do we have them making
policy decisions? They do both.

Mr. BARR. Right.
Senator LEVIN. And it's intended they do both.
Mr. BARR. Right.
Senator LEVIN. And in the pure fact-finding situations, though,

the agency still has the review power to the same extent that they
do in policy decisions of ALJ's?

Mr. BARR. Well, I think that varies from statute to statute. In
some statutes, it's a more narrow review, and in others it's de novo
review.

Senator LEVIN. On the record?
Mr. BARR. Right.
Senator LEVIN. Anybody want to add anything before we call on

our next panel?
[No response.]
Senator LEvIN. We may have some questions for the record for

each of you. We're grateful for your being here. Thank you.
We finally call upon three true experts in the area of dispute res-

olution, a very distinguished panel made up of Gail Bingham, Vice
President of The Conservation Foundation; Eldon Crowell, who is
an attorney with Crowell and Moring; and Phil Harter, who is rep-
resenting the American Bar Association.

We want to thank you all for your work in this area. You're a
prestigious panel, indeed, and we'll call on you in the order that we
have you on our witness list. Ms. Bingham, you're first. Please pro-
ceed.

I
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Good morning, Mr. Chairman and members of the Subcommittee.

I am pleased to appear before you today to discuss the United

States Environmental Protection Agency's (EPA) experience with

alternative dispute resolution (ADR) techniques and the Agency's

analysis of and comments on S. 971, the "Administrative Dispute

Resolution Act of 1989." EPA supports the practice of using ADR

in certain disputes involving many federal agencies and is of the

opinion that S. 971 contains most of the necessary elements of a

tool for implementing such practice. Both the Administrator of

EPA, William K. Reilly, and the Deputy Administrator, F. Henry

Habicht II, have spoken in support of the use of ADR. In fact, at

a recent Agency-hosted meeting on EPA's use of negotiated

rulemaking and ADR, attended by senior American and French jurists,

Administrator Reilly remarked that he has a strong professional and

personal interest in the subject of informal dispute resolution,

and that ADR methods should be more extensively utilized within the

federal government. We believe EPA has demonstrated leadership in

incorporating ADR techniques in its regulatory and enforcement

progr-ums and that the benefits we have witnessed could be achieved

by other agencies.
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The Agency is convinced of/ the effectiveness of ADR processes,

utilizes them to facilitate several aspects of its enforcement and

regulatory activities, and continues to explore ways to increase

the appropriate uses of ADR. Specifically, the Agency has used ADR

mechanisms to expedite resolution of protracted enforcement

disputes, to lessen &he potential that future disputes will require

legal action, to expedite development of several key regulations,

and to facilitate effective discussions with community and industry

representatives.

As members of the Subcommittee are aware, alternatives to

litigation as a means of dispute resolution have long been utilized

in the private sector to resolve contractual and commercial

disputes. Alternative dispute resolution processes have not,

however, been widely used in the public sector, and particularly

by federal agencies, to resolve disputes which arise out of

regulatory conflicts or enforcement cases. EPA believes that S.

971 may be a positive step toward encouraging the use of

appropriate ADR processes into federal agency practices.

This is not to say, however, that the bill is perfect. EPA

has several areas of concern including whether protected documents

are subject to disclosure under the Freedom of Information Act and

the applicability of the bill to grants and other assistance

agreements. As to the grants question, Section 3 (d) (1) of the

bill requires agencies to amend their standard contract, grant and

other assistance agreements to authorize and encourage ADR where

disputes arise under future grant agreements to allow and foster
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the use of ADR by grantees in resolving disputes with other

parties.

EPA believes Section 3(d)(l) should be amended to delete the

reference to grants and other assistance agreements. This will

help-ensure that agencies continue to make program officials who

implement legislative policy objectives through assistance

agreements responsible for dispute resolution. Agencies would, of

course, continue to be able to use alternative means to resolve

assistance disputes as a matter of discretion. Several agencies,

including EPA, resolve disputes involving grants and other

assistance agreements through the use of informal, nonlegalitic

procedures administered by program managers.

Moreover, there appears to be no need for legislation

authorizing the use of ADR by grantees. As a general rule,

grantees may exercise broad discretion in resolving disputes with

other parties. This is reflected in the government-wide

regulations governing federal grants to state and local

governments. For example, under those regulations, grantees and

subgrantees are fee to resolve disputes arising out of procurements

in accordance with good administrative practice and sound business

Judgment. This provision certainly includes the use of ADR.

EPA strongly supports Section 584 of the bill regarding the

confidentiality of communications in the ADR process. Without this

provision, parties may be reluctant or unwilling to consider the

use of ADR. We suggest that the provision be clarified to ensure

that protected documents are not subjected to disclosure under the
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Freedom of Information Act. Under current case law, agencies may

be required to release to the public, agency documents exchanged

in dispute resolution proceedings.

Substantial incentives exist for the use of ADR processes by

EPA. At this time of budgetary constraints and increasing

statutorily mandated responsibilities, it is imperative that EPA

make every effort to increase the effectiveness of its

enforcement and regulatory activities. In this regard, the use of

ADR processes may substantially shorten the time required to

promulgate regulations, allow the Agency to process greater numbers

of enforcement actions and achieve the environmental benefits of

those actions, more quickly, and greatly enhance the effectiveness

of other Agency activities.

ENFORCEMENT

In enforcement activities of various statutes within its

jurisdiction, the Agency has found that ADR processes can be

effective in expediting resolution of difficult settlement

negotiations. Primarily, EPA utilizes ADR processes to provide

assistance to Agency personnel in the negotiation of statutory

civil violations. On average, over 90 percent of all civil actions

initiated by EPA are resolved through settlement negotiations.

Though most of these actions are effectively resolved through

traditional negotiation methods, a number of complex and multiparty

negotiations are greatly aided by the effective use of ADR

processes to augment EPA settlement activities. The Agency has
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not, however, used ADR processes to replace the aggressive

litigation of appropriate civil and criminal actions, but instead

has used ADR as an aid to this overall goal.

In order to establish and foster the use of ADR processes in

EPA enforcement activities, the Agency has established a National

Enforcement ADR Program. On August 14, 1987, former Administrator

Lee Thomas issued a "Guidance on Use of Alternative Dispute

Resolution Techniques in Enforcement Actions". A copy of the

Guidance is available for your information. This Agency-wide

Guidance, which is one of the first of its kind among federal

agencies, has the full support of EPA Administrator Reilly and

establishes a preference for the use of ADR in appropriate

enforcement cases. The Guidance provides basic information on ADR

processes, suggests criteria for selection of cases for use of ADR

and for selection of ADR professionals, and establishes procedures

to employ ADR professionals and to approve cases for ADR use.

Model ADR agreements and procedures for conduct of ADR processes

are also included.

Issuance of the Guidance has been followed by an ongoing

effort to educate Agency personnel about the advantages of ADR and

to actively solicit appropriate cases for ADR assistance. Senior

attorneys with extensive expertise in negotiations and ADR serve

as resources for regional and headquarters staff in the selection

of appropriate cases for ADR assistance and the employment of ADR

professionals. Training of Agency staff and management in

negotiation techniques and the use of other ADR processes is
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provided regularly. The Agency has been greatly aided in its

efforts to utilize ADR processes.

ADR processes utilized by the Agency include mediation, fact-

finding, arbitration, mini-trials, and settlement judges. The

Agency has explored the use of ADR processes in more than a dozen

enforcement and defense actions, including cases in all EPA

enforcement programs. Of these efforts, three civil actions have

been resolved through the use of mediation, and three others are

now in mediated settlement negotiations. EPA has also utilized a

minitrial to assist settlement negotiations. Additionally, a half

dozen of the Agency's consent decrees provide for the use of

mediation or fact-finding to resolve specified future disputes

regarding compliance with the consent agreements should the parties

fail to negotiate their disagreements.

As part of its Federal Facility Compliance Strategy, EPA has

provided for the use of ADR processes in resolving disputes with

other agencies. It is possible that ADR may provide, in the

future, a useful approach in these situations.

Some examples of the Agency's use of ADR processes in the

enforcement context are provided for your information.

oo Settlement Mediation - U.S. v City of Sheridan (Wyoming)

This was a civil action for violations of the Safe Drinking Water

Act, involving numerous parties with a long history of mistrust and

protracted negotiations. Parties included federal, state, and

local governments, industry and local citizen organizations. After
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extended unsuccessful negotiations between EPA and the City of

Sheridan, the parties, with assistance from EPA, employed a

professional mediator to facilitate settlement discussions. The

mediator expanded discussions to include affected citizens and

other affected interest groups allowing for a full review of the

issues preventing settlement by the local government. A settlement

agreement was obtained shortly after employ of the mediator. We

believe that the ability to use ADR professionals in this situation

provided an effective venue for settlement discussions that would

not have existed under traditional negotiation methods.
4

oo Fact-Finding Settlement Provision -- U.S. v Union Carbide CorD,

This civil action was initiated for violations of reporting

requirements of the Toxic Substances Control Act. As part of the

administrative settlement agreement, the parties included a section

which provided that future factual disputes that arose over the

company's compliance with statutory reporting requirements would

be forwarded to a panel of neutral experts selected by the parties

for factual determination prior to initiation of civil action for

penalties by EPA. EPA agreed to submit the issues to the experts

for a non-binding factual determination in deciding whether

enforcement action was warranted.

oo Private Industry Mediation Services

Agency enforcement actions under the Superfund law often

involve sites where liability for site cleanup costs are shared
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jointly and severally by numerous companies. Some hazardous waste

sites involve hundreds of potentially liable companies, each

legally liable for the full cost of site cleanup. This

multiplicity of defendants makes traditional settlement

negotiations extremely difficult. To assist the numerous

codefendants to reach agreement on a common negotiating position

for settlement discussions, private firms provide mediation

expertise to industry. ADR services generally include mediation

of the negotiations between the numerous liable defendants and data

evaluation efforts to appropriately allocate the costs of cleanup

among the defendants. The Agency wholly supports the efforts of

such private ADR services firms. In many cases, the employment of

private mediation services by liable industrial parties is crucial

to the Agency's subsequent ability to complete settlement

negotiations without resort to lengthy court procedures.

oo SaslI Claims Arbitration - CERCLA

EPA is investigating the use of ADR for statutory claims for

which the compensation sought by the Agency is small in relation

to the cost of traditional legal approaches to enforce the claim.

The use of an arbitration process to determine the appropriate

amount of recovery could save federal resources while expediting

the resolution of claims. In this regard, EPA is preparing to

implement the use of arbitration to establish claims by the Agency

for costs under $500,000 expended under the Superfund program.

Regulations addressing this effort -have been published in the
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Federal RegistrE and have recently become effective.

oo Administrative Settlement Judges

The court-mandated use of jurists as settlement mediators in

filed civil actions has been used with great success by several

state and federal courts. In an effort to expedite the resolution

of cases filed with the EPA administrative court system, the

Agency's Administrative Law Judges (ALJ) have begun to use

mediation in appropriate disputes prior to hearing. The ADR

process will be conducted by an ALJ not associated with the

substance of the dispute. EPA is currently training ALJ jurists

in ADR techniques. EPA believes that the use of settlement judges

will expedite the resolution of a number of Agency administrative

actions.

CONSENSUAL APPROACHES TO REGULATION AND POLICY DEVELOPMENT

The Agency has found that under the right circumstances the

use of ADR processes provides many benefits in terms of time and

resources in the promulgation of regulations. The average time

required for promulgation by EPA of a major regulation through the

traditional method used by federal agencies is in excess of twenty-

four months. This approach involves the Agency researching and

- preparing a draft regulation for publication in the Federal

-Register, and subsequent response by the Agency to public comments.

The regulation is then modified as deemed appropriate in response

to comments by the Agency and promulgated in final form. The
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Agency has found that this process generally requires EPA response

to numerous duplicative public comments and in approximately 80%

of the cases, results in the filing of legal action against the

Agency.

In order to increase the efficiency of its rulemaking

activities, EPA is committed to and is using negotiation and other

consensus-building techniques, such as policy dialogues and

research strategies, to develop regulations and policies.

Negotiated rulema*ing or regulatory negotiation (Reg-Neg) and

policy dialogues are two of the most prominent ADR activities

undertaken by the Agency. Both are consensus-building processes

designed to improve communication between the Agency and the

public.

oo Negotiated Rulemaking

A regulatory negotiation brings together EPA and

representatives of affected interest groups (industry,

environmentalists, citizens, unions, state and local governments,

etc.) in a federally-chartered committee for public face-to-face

negotiations. The committee's goal is to reach consensus on

-resolving the major issues or the actual language of a proposed

rule. The Agency provides assistance to the committee by providing

expertise in design and conduct of the Reg-Neg process, providing

access to neutral facilitators and funding of EPA expenses, and

facilitating communications between the parties and with OMB and

congressional staff.
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The Reg-Neg process results in both benefits and costs for the

Agency. It presents an opportunity to build consensus among

potential antagonists and thereby reduce litigation. It may also

provide EPA with access to information important to the regulatory

decision early in the process. On the other hand, Reg-Negs are

time consuming for senior Agency staff and provide no guarantee

that consensus will be reached and litigation avoided. Also, while

successful Reg-Negs may save time, unsuccessful Reg-Negs may take

more time as the Agency in such cases will have to go back to the

normal rulemaking process. In addition, it may be difficult to-

pull together the parties that reflect all views and interests in

regulatory issues.

EPA used the Reg-Neg process in development of seven

regulations and is about to comnence an eighth negotiation.

Included are rules under the Toxic Substances Control Act (Asbestos

in Schools, Emergency Pesticide Exemptions, and Farmworker

Protection Standards), the Clean Air Act (Nonconformance Penalties

for Heavy Duty Trucks, and Performance Standards for Woodburning

Stoves), and the Resource Conservation and Recovery Act (RCRA Minor

Permit Modifications, and Underground Injection Well Standards).

In five of the seven efforts, the parties reached consensus on the

proposed rule while the other two failed to achieve agreement. Of

the six rules that have been issued as final regulations, only two

have been challenged in court. In both cases the issues at trial

were substantially reduced, resulting in expedited outcomes. In

addition, we believe that public comments on all negotiated

a
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proposed regulations were substantially reduced due to the process.

However, for the Farmworker Protection Standards Rulemaking

consensus was not reached and the rule has not been finalized.

Agency assessment of the Reg-Neg program to date has

determined that with careful selection of rulemaking projects

negotiated rulemaking can produce proposed rules that meet

statutory requirements which are pragmatic, innovative,

environmentally effective, and which are more likely to be accepted

by affected industries, concerned environmental groups, and other

interested parties. Negotiated rulemaking is most appropriate in

regulatory situations which involve the resolution of a limited

number of related issues, none of which involve fundamental

questions of value or extremely controversial national policy.

COMMUNITY RELATIONS ACTIVITIES

The siting of hazardous waste landfills and incinerators,

and the cleanup of contaminated sites under statutory enforcement

actions, are matters of extreme sensitivity and public concern.

A siting or cleanup decision often raises public interest and

desire for involvement in decisions affecting the site.

Unfortunately, these situations often involve emotional and

divisive positions which make discussions difficult. The Agency

has found that employment of ADR professionals by the partie' to

such a dispute is extremely useful in facilitating discussions.

A neutral professional can explore positions and ensure that all

necessary parties are represented. This approach has been used by
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the Agency and state officials with success at several sites. We

believe that use of ADR professionals to facilitate discussions

with community and industry representatives greatly enhances the

Agency's ability to make environmentally sound siting decisions

acceptable to all interested parties.

In 1987, EPA conducted a pilot effort using ADR to resolve

conflicts between the Agency and citizens at three Superfund sites

in Massachusetts, Ohio, and Washington. The project was initiated

to explore the use of dispute resolution techniques to assist EPA

in implementation of response actions at Superfund sites, and to

involve communities in a communication process which would reduce

tensions while addressing community and Agency concerns pertaining

to proposed response actions. As an outcome of this experience,

we believe that ADR can be useful when normal community relations

activities have not or are not likely to be successful. The Agency

will explore further use of ADR to aid citizen understanding of the

Superfund process in specific communities.

INCORPORATION OF ADR INTO FEDERAL PRACTICE

In addition to the incorporation of ADR processes into the

normal enforcement and regulatory activities of the Agency, EPA

has taken a number of steps to foster the use of ADR within the

federal government. The Agency has funded and is currently working

with the Administrative Conference of the United States to develop

a computerized roster of "neutrals" for all federal agencies. This

roster, which will be administered by the Conference, will provide
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a mechanism for interested parties to obtain information on ADR

professionals available for disputes involving federal agencies or

statutes.

EPA is a member of the Conference's ADR Roundtable through

which different agencies meet periodically to discuss developments

in ADR, and how the use of ADR in federal practice might be

fostered. The ADR efforts of other agencies in using ADR should

be recognized. Specifically, the U.S. Army Corps of Engineers has

used ADR extensively to resolve disputes with contractors on

projects, and the Navy has made it a policy to presumptively use

ADR in small contract disputes.

In closing, let me reemphasize that the Agency's experience

with the use of ADR in our enforcement and regulatory programs has

been very positive; we will continue to explore further

appropriate uses and encourage the expansion of ADR by private

firms in support of Agency activities. We greatly appreciate the

efforts of the Subcommittee to foster the expanded use of ADR

processes in federal agency practice. I would be pleased to answer

any questions you may have at this time.
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Thank you for the opportunity to present the views of the

Department of Justice on S. 971, which would authorize agencies

to use a number of alternative dispute resolution, or OADR,"

techniques. The Department has encouraged, and continues to

support, the use of ADR techniques in those cases where ADR can

reduce the time and expense devoted to litigation. S. 971 is an

ambitious attempt to promote ADR in administrative disputes.

Although many of the ADR techniques covered by the bill may

already be available to agencies, S. 971 would increase the use

of ADR, by adding the authority of a specific Congressional

enactment. Throughout the government, the bill would exert a

gravitational pull toward use of ADR as a means of deciding

disputes.

S. 971 would authorize and encourage agencies to explore a

number of ADR techniques that we, like the sponsors of the bill,

would like to see more frequently used -- conciliation,

facilitation, mediation, factfinding, mini-trials, and settlement

negotiations. SI" § 3(a)(2). All too often, the parties to a

dispute expend their energies in litigating the case to a

decision, when less formal processes would have produced a

faster, less costly, and equally just outcome. However, as I

will explain, we believe that the arbitration provisions of S.

I
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971 involve practical problems, raise serious constitutional

questions, and should be deleted.

Because we believe it essential to develop alternatives to

the full-scale litigation of disputes involving the government,

we have encouraged participation by our attorneys in a variety of

other experimental ADR methods. Our efforts have included the

issuance of a policy statement encouraging the use of mini--

trials, actual participation in mini-trials, and support for

judicially supervised alternative dispute resolution techniques.

The Civil Division's Commercial Litigation Branch has cooperated

with the United States Claims Court in the development of General

Order No. 13, which establishes an alternative method of dispute

resolution using a settlement judge. The Civil Division's Torts

Branch participates in and is responsible for the administrative

claims process developed under 28 U.S.C. § 2672 for Federal Tor

Claims Act cases, and regulations issued by the Department of

Justice for implementing that administrative process (28 C.F.R.

Part 14) are applicable throughout the government. Through this

process in 1988, 214 administrative tort claims for amounts

exceeding $25,000 were resolved with Justice Department approval,

and the total paid to resolve these claims was $34,282,097.

Of course, ADR is not the solution for every problem of

delay and expense in litigation. Each ADR procedure itself has a

cost, and the Department tries to reach balanced judgments about

2
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whether that cost is justified in specific cases. In making

these judgments, the government is sometimes under constraints

that would not apply to private litigants. For example, in

resolving non-meritorious claims, private litigants might resort

to ADR as an avenue toward a settlement that would avoid the

expense of litigation. The government, however, may find ADR

unhelpful in that situation, because the government lacks

authority to pay money in settlement of non-meritorious claims.

ADR thus may be wasteful in cases where principled disputes on

legal issues make settlement unlikely. The government, as a

frequent litigant, also resists frivolous claims, in order to

discourage such claims in the future. Still, in many instances,

ADR can save time and money in the resolution of disputes

involving the government.

ARBITRATION -- PRACTICAL PROBLEMS

In addition to providing for the use of ADR techniques like

conciliation and mediation, which we support, the bill would

allow agencies and private parties, by mutual consent, to submit

disputes to binding arbitration. Both sides would participate in

the selection of the arbitrator. § 587(a). After hearing

evidence, the arbitrator would issue a decision, setting out a

brief, informal discussion of the factual and legal basis" for

the award. 1 590(a). The award would then be "final and binding

on the parties." I 590(b). Despite our general support for ADR,

3
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such binding arbitration, in our view, creates practical

problems, as well as raising serious constitutional concerns.

The bill would set up a system of private, binding

arbitration that would exist side-by-side with the present system

for adjudication before administrative law judges. Like

administrative law judges, arbitrators to be empowered under S.

971 would be Oneutral[s],N with no personal stake in the

controversies, § 587(b), and would regulate proceedings,

administer oaths, take evidence, preside over cross-examination,

and hand down decisions. § 589(c).

As a practical matter, we believe that arbitration is both

less necessary and less attractive in the administrative context

than in the context of disputes between private parties. Private

parties in cases not involving the government agree to

arbitration because they want a procedure more streamlined than

the alternative -- litigation in a court. S. 971, however, would

establish an alternative to administrative procedures that are

already supposed to be streamlined and informal. There may be

legitimate concern about the NjudicializationN of these

procedures -- about the complexity, delay, and expense of

proceedings before administrative law judges. The way to deal

with that problem, however, is to address it directly, by

simplifying procedures and, where appropriate, changing the

allocation of resources. Instead of addressing the problem

4
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directly, S. 971 would create a duplicative system of arbitral

litigation that would lack the regularity of proceedings before

administrative law judges. And because arbitral awards under S.

971 would not have a precedential or estoppel effect, § 590(c),

litigation under this system would not lead to the development of

legal principles that might guide and thus simplify future cases.

Moreover, in providing an alternative to litigation before

administrative law judges, binding arbitration under S. 971 could

enable agencies to escape their responsibilities for the

formulation and execution of policy and the interpretation of

law.

In other respects, too, the analogy of arbitration between

private parties is inapplicable to arbitration involving the

government. Private parties may resort to arbitration because

they want a decision-maker who is an expert in the area of law or

business in which the dispute arises. But administrative law

Judges offer exactly such expertise, so that substituting an

arbitrator will provide no advantage.

Furthermore, arbitrators have an unfortunate tendency to

split the difference between the parties' positions. Soe Behre,

Arbitration: I e~mssible or Desirable Method for Resolvina

Disputes Involvina Federal Acaulsition and Assistance Contracts?,

16 Pub. Cont. L. J. 66, 72 (1986). Even if private parties do

not like that practice, they often can tolerate it. As I have

5
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observed, however, the government is in a rather different

position with regard to "split the difference" outcomes. Unless

there is a legal basis for a claim, we do not consider ourselves

free to pay the claim or any portion of it in order to avoid the

expense of a full-blown evidentiary hearing. Because the

government takes this view, a private party with a weak claim is

likely to find great appeal in the prospect of arbitration. To

the extent an arbitral decision may be less principled than the

decision that an administrative law judge would issue, a litigant

with a weak claim will prefer arbitration and may seek to put

political pressure on the agency to arbitrate the dispute.1

It is not an adequate defense of binding arbitration under

S. 971 to say that, under the bill, the government could refuse

to arbitrate any case where there was a need for the procedural

regularity and the precedential function of litigation before an

administrative law judge or where the private party's position

was especially weak. The existence of a procedure for binding

arbitration would create pressure to use that procedure. In many

cases, an agency might find it easier to ignore the nsed for

regularity and precedent and simply turn to binding arbitration

as a means for escaping responsibility. It would be unwise to

open up that possibility through the permissive terms of S. 971.

1S. 971 would require the arbitrator to give "a brief,
informal discussion of the factual and legal basisO for an award,
but he would not make formal findings of fact or conclusions of
law or otherwise duplicate the more rigorous exposition that an
administrative law judge would provide. 5 590(a).

6
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Given these practical problems, we should not rush to

promote arbitration before determining whether the problems of

delay and expense in the administrative process can be handled

through reform of the procedures now used by admininistrative law

judges. At present, the problems of delay and expense cannot

definitively be traced to the absence of arbitration, rather than

to a failure to deal directly with the "judicialization" of the

existing administrative process. Furthermore, because the

arbitral process itself can become quite formal and elaborate,

the "problem" that S. 971 eliminates may not turn out to be the

delay and expense that the bill is intended to reduce, but the

accountability that administrative procedures should encourage.

We should try well-directed reform of the present process before

resorting to change on the broad scale that the arbitration

provisions of S. 971 would involve. We therefore recommend that

the arbitration provisions of S. 971 be eliminated and that

changes to strealine the existing system before administrative

law judges be explored.

ARBITRATION -- CONSTITUTIONAL PROBLEMS

S. 971 also raises a serious question as to

constitutionality. Arbitrators with the powers conferred under

S. 971 could be viewed as Officers of the United States, engaged

in execution of the laws, but would not be appointed in the

7
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manner required by the Appointments Clause. Art. II, § 2, cl. 2.

Nor would they be subject to supervision and removal by the

President and his delegates, as required by the President's

constitutional responsibility to see to the faithful execution of

the laws. Art. II, § 3.

Before I go into the details of the constitutional

discussion, let me set out the common sense of our position. The

constitutional problem with the arbitration provisions of S. 971

parallels the practical problems I have been discussing. S. 971

would dilute accountability and disrupt the making of policy by

responsible officials. When the President appoints and

supervises executive officials as the Constitution provides, he

can be held accountable for how the laws are carried out. In

cases submitted to binding arbitration, S. 971 would remove the

power to execute the laws from Cabinet officials and agency heads

who are in turn responsible to the only figure in American

government elected by all of the people, and would transfer that

power to arbitrators accountable to no one. This transfer of the

power to make decisions not only would blur responsibility but

also would threaten the ability of the executive to set and carry

out policy. While I want to spend some time today discussing the

intricacies of the legal arguments, our concern is really that

simple, and that fundamental. S. 971 thus raises a serious issue

about conformity with the Constitution.

1
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Under S. 971, agencies would be encouraged to use ADR for

the entire range of administrative disputes in which they might

become involved. The bill specifically mentions disputes arising

in formal or informal adjudication, rulemaking, enforcement,

issuance or revocation of permits, and litigation. § 3(a)(2).

The bill appears to contemplate that binding arbitration would

not be used for resolving disputes that raise issues of policy,

require the formulation of precedent, endanger consistency in an

area where consistency is important, significantly affect persons

who are not parties to the proceeding, call for a public record,

or entail a need for continuing jurisdiction by the agency.

S 582(b). But S. 971 would not forbid arbitration in cases that

involve any or all of these factors. 2

Arbitrators acting under S. 971 could be said to be

Operform(ing] . . . a significant governmental duty exercised

pursuant to a public law," Buckley v. Valeo, 424 U.S. 1, 140-41

(1976), and thus to be "Officers" of the United States in

constitutional terms. ;4 at 141. They would be involved in

"functions necessary to ensure compliance with . . . statute and

rules -- informal procedures, administrative determinations and

-hearings, and civil suits." IL at 137. The bill would require

2 Furthermore, the bill may suggest that binding
arbitration could not be used in a rulemaking, because arbitral
awards are not to have any precedential value or be considered in
any future proceeding, 5 590(c), and rules are by definition
orders of future effect, 5 U.S.C. § 551(4). Once again, however,
the bill does not explicitly forbid the use of arbitration to
resolve disputes about rulemaking.

9
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arbitrators to "interpret and apply relevant statutory and

regulatory requirements, legal precedents, and policy

directives," I 589(c)(5), and interpretingig a law enacted by

Congress to implement the legislative mandate" is a function that

&plainly entails] execution of the law in constitutional terms."

Bowsher v. Synar, 478 U.S. 714, 733 (1986).

The Appointments Clause, Art. II, § 2, cl. 2, directs how

"Officers" of the United States are to be appointed. Principal

Officers are to be appointed by the President, with the advice

and consent of the Senate. Congress, however, may vest the

appointment of inferior Officers in the heads of departments,

courts of law, or the President alone.

S. 971 would raise a serious issue regarding the commands of

the Appointments Clause, as discussed in Buckler. 3 Under S. 971,

31n his study The Constitutionality of Arbitration in
Federal Programs (May 27, 1987), prepared for the Administrative
Conference of the United States, Professor Harold H. Bruff argues
that, in Buckley, the Court "was considering whether Congress
could assume the President's appointments power, not whether it
could authorize or require the delegation outside the government
of some functions that could be performed by the executive. The
problem of congressional aggrandizement disappears when Congress
allocates the appointment power elsewhere." I=. at 19 (footnote
omitted). Professor Bruff's argument assumes that the
Appointments Clause rests only on concerns about separation of
powers and has nothing to do with accountability in government.
Although the Appointments Clause has a critical role in ensuring
the separation of powers (s" Buckley, 424 U.S. at 124-25), it
also aims at accountable government: "The sole and undivided
responsibility of one man will naturally beget a livelier sense
of duty and a more exact regard to reputation." The Federalist
No. 76 (Rossiter ed.) at 455 (discussing Appointments Clause).

10
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arbitrators would be authorized to exercise significant authority

with respect to such agency functions as adjudication and

licensing. These arbitrators, however, would not be appointed in

accordance with the Appointments Clause, but rather would be

chosen by the parties. §§ 583, 587.4

In addition, S. 971 presents constitutional problems

concerning the accountability of arbitrators to the President for

their executive actions. As I have noted, S. 971 would authorize

arbitrators to perform a broad range of executive functions, from

making "determinations of eligibility for [federal) funds,"

Bl y, 424 U.S. at 140 (involved in making monetary awards

enforceable in the courts), to granting licenses or resolving

enforcement disputes. These functions involve interpretingig a

law enacted'by Congress to implement the legislative mandate,"

which "plainly entails] execution of the law in constitutional

terms." Bowsher v. S§nar, 478 U.S. 714, 732-33 (1986). It has

generally been thought that the President must have the power to

remove the officer performing such core executive duties, in

order to ensure the officer's accountability to the President.

a" Bowsher, 478 U.S. at 721-27, 732-33; Myers v. United States,

272 U.S. 52, 161-164 (1926); gf. Morrison v. Olso., 108 S.Ct.

4The appointment of "permanent or temporary government
employeess)" I 583(a), would raise no less serious a question
about violation of the Appointments Clause. To the extent a mere
"employee" is also granted executive power as an "Officer" of the
United States independent of his other duties, &e& Buckley, 424
U.S. at 126 & n.162, the constitutional problem is identical to
that involved in the appointment of private persons.

11



98

2597, 2616-2622 (1988). Even the head of a so-called

'independent agency,' performing "quasi-legislativeO or "quasi-

judicial' duties, is subject to removal by the President for

inefficiency, neglect of duty, malfeasance, or other good cause.

MLstretta v. United States, 109 S. Ct. 647, 673 (1989);

Humnhrev's Executor v. United States, 295 U.S. 602, 619 (1935);

2f. Morrisn, 108 S. Ct. at 2617, 2619.

Here, by contrast, arbitrators appointed under S. 971 would

be subject neither to executive review nor to executive removal. 5

If the arbitrator exceeded the scope of his assigned duties or

exercised them in an improper manner, the decision would still be

binding against the executive branch.6 There is serious doubt

that S. 971 gives the Executive 'sufficient control over the

0 . . (arbitrator] to ensure that the President is able to

perform his constitutionally assigned duties" as Chief Executive

5Although S. 971 implies that the United States could
"terminate' an arbitration before completed, I 591(c), this
authority would provide an avenue for effective review only
before the arbitrator rendered his final decision.

6 This should be contrasted with the remedies available for
review of improper executive action by Independent Counsel, at
issue in HMLorris. If an Independent Counsel acts improperly,
for example by engaging in 'misconduct' or bringing a prosecution
that is not justified under applicable Department of Justice
policy guidelines, &Ie MrrsoJn, 108 S. Ct. at 2620-22, the
Attorney General may remove him (subject to judicial review)
before the consequences of the Independent Counsel's errant
conduct have come to fruition. There would be no comparable
ability to exercise any degree of control or supervision over the
executive actions of arbitrators appointed under S. 971.

12
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S.Ct. at 2622.

We note that the Administrative Conference of the United

States ("ACUSO) contends that, notwithstanding these

constitutional difficulties, several statutes already provide for

private persons to render binding arbitral awards on claims

involving the government. Most of the statutes cited by the

ACUS, however, do not unambiguously call for binding arbitration.

The statute dealing with arbitration under the National Flood

Insurance program, 42 U.S.C. § 4083, specifies that the

arbitration is to be non-binding. Two provisions concerning

admiralty claims do not state that the arbitration is to be

binding, and they do not create a comprehensive framework that

might indicate binding arbitration was contemplated. 46 U.S.C.

SI 749, 786.7 The statute relating to investment guarantees

under the foreign assistance program provides for arbitration "on

such terms and conditions as the President may direct.0 22

U.S.C. § 2395(i).8 The Superfund Amendments allow for

746 U.S.C. § 748 refers to payment of Oany arbitration award
or settlement had and agreed to under . . .'section 749,N upon
presentation of a duly authenticated copy. 46 U.S.C. 5 787
refers to [a]ny final judgment . . . [or] any settlement had and
agreed to under . . . section 786, but does not mention
arbitration awards. Neither section 748 nor section 787 is
inconsistent with reading the arbitration provisions as limited
to non-binding arbitration.

8The provision for private decision-makers to resolve
disputes over Department of Education grant allowances has been
repealed. 20 U.S.C. 5 1234.

13
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arbitration under regulations to be issued after consultation

with the Attorney General but do not specify that the arbitration

will be binding. 42 U.S.C. § 9622(h)(2). Thus, any regulations

issued under the statute could be amended at any time to provide

for the agency to have the ultimate power of decision.
9

The statute that was at issue in Schweiker v. McClure, 456

U.S. 188 (1982), authorizes the Secretary of Health and Human

Services to contract with private insurers to make decisions

about claims against Medicare funds. Sj 42 U.S.C. § 1395u. But

the Secretary could resume the power of decision at any time.
1 0

In sum, the existing statutory provisions on arbitration, we

believe, are weak authority for the wholesale authorization of

binding arbitration that S. 971 would create, even assuming that

the existing statutes could cast some light on the constitutional

9Under current litigation practice, the Department of
Justice does not participate in arbitration proceedings in which
an award could be enforced directly against the government,
without subsequent " novo judicial or administrative
examination.

1Owith respect to arbitration of federal labor disputes, we
would certainly oppose any reading of S. 971 under which the bill
expanded the category of arbitrable issues in that field.

The ACUS also mentions provisions of the U.S.-Canada Free
Trade Agreement that transferred review functions from the Court
of International Trade to a binational panel of private decision-
makers. The constitutional questions about those provisions were
such that when Congress passed implementing legislation, it
included a back-up provision that would apply if the panel were
declared unconstitutional. Pub. L. No. 100-449, 5 401(c), 102
Stat. 1851, 1882 (1988).

14
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issues. BusN M v. Cn, 462 U.S. 919 (1983)(overturning

legislative veto, despite numerous statutes with such

provisions).

It would be possible to resolve these constitutional

difficulties (although the practical problems I have discussed

would remain). The arbitrator could be selected (and could be

removed) by the head of the agency, with the arbitral decision

not to become final until reviewed and approved by the head of

the agency, who is accountable to the President. This form of

arbitration would avoid the constitutional issues that S. 971

presents. Arbitrators would be inferior officers, appointed by

the heads of the agencies and accountable to them, and their

decisions would be subject to executive review. Under this

arrangement, if the private party disapproved of the arbitrator

selected by the agency, he could be allowed to withdraw his

consent to arbitration.

While this method of structuring arbitration would be

constitutional, it would not obviate the practical concerns we

,expressed about arbitration in the administrative context.

Therefore, the option that we would commend to the committee

would be to drop arbitration altogether and instead encourage the

use of simpler procedures within the current system of

15
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administrative adjudication.1 1 By such encouragement, we can

learn whether delay and expense can be reduced without a

sacrifice of accountability. We can find out whether the

9judicialization" of the administrative process can be reversed,

where appropriate, by direct measures, before assuming that these

measures will fail and that only a duplicative system of

administrative arbitration can offer a solution. If this

encouragement of change in the existing system does not succeed

in producing a streamlined process, arbitration can be considered

in the future.

"iThe bill could provide: OIn any hearing before an
administrative law judge, the parties may agree to simplified
procedures, notwithstanding any regulation to the contrary."

16



103

APPENDIX -- OJIUR PROBLBK OF POLICY AND DRAFTING

S. 971 also raises a number of other problems of policy and

drafting.

Confidentiality is essential to the effective use of ADR

techniques. Section 590(c) might not adequately protect the

confidentiality of arbitral proceedings, because it would not

expressly forbid the introduction of evidence about an

arbitration at a later proceeding involving the same parties.

For example, Section'590(c) would not expressly prohibit evidence

about the arbitral proceeding at a trial dg novo after an award

has been rejected or vacated. The section should be revised to

forbid any use of evidence about the ADR proceeding in a later

action on the dispute submitted to the ADR procedure. Similarly,

Section 584(h) would allow information introduced in an ADR

proceeding to be used in a later action against the neutral (even

though it could not be used in a later action on the issue in the

ADR proceeding). Without further restriction, the entire record

of the action against the neutral, including information

submitted by the parties in the ADR proceeding, could become

public. Section 584(h) thus should be revised to provide for

procedures (such as sealing records or issuing protective orders)

that will guard against any disclosures that are not absolutely

necessary.

17
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Section 3(d) would require each federal agency to review and

amend each standard contract, grant, and other assistance

agreement to authorize and encourage the use of ADR. We read

that section as applying prospectively. If the section were

intended to require review and revision of existing contracts,

grants, and assistance agreements, it would impose a severe

burden on the affected agencies (assuming it would be lawful to

revise all of the existing contracts in the first place). The

meaning of the section should be clarified. Furthermore, there

may be contracts, grants, or agreements that are likely to

generate disputes not amenable to resolution through ADR

techniques. Thus, it would be preferable not to require

insertion of the ADR provision.

Section 5 of S. 971 would amend the Contract Disputes Act

(OCDA"). Section 5(a) would require each contracting officer to

Make all reasonable efforts to resolve a claim or dispute

consensually.0 Under this provision, the contracting officer's

efforts to resolve claims or disputes consensually might

themselves become subjects of controversy. Moreover, it has been

the Department's experience that disputants use voluntary ADR

,programs more successfully than mandatory programs. Therefore,

we recommend that the proposed amendment to the CDA encourage,

but not require, the use of ADR techniques.

18
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If ADR were used in a contract dispute, there would still be

a need to ensure the integrity of the dispute resolution process.

We therefore recommend that the following sentence be added to

Section 5(b) of the bill (proposed Section 7(b) of the CDA),

after the term "$250,000": "In such instances, the contractor

shall certify that the claim is made in good faith, that the

supporting data are accurate and complete to the best of his

knowledge and belief, and that the amount requested accurately

reflects the contract adjustment for which the contractor

believes the government is liable."

Section 5(d) might be read as amending the CDA (41 U.S.C.

§ 607(g)) to provide for district court review when the

contracting officer agrees to arbitration and an arbitral award

is issued. That alteration of the CDA would not be desirable.

Under the CDA, a contra-.tor has two choices for obtaining review

of a contracting officer's decision. The contractor may proceed

directly to the Claims Court, 41 U.S.C. § 609, or may appeal to a

board of contract appeals. 41 U.S.C. § 606. In either case, the

next appeal is to the Federal Circuit. 41 U.S.C. § 607(g)(1); 28

U.S.C. § 1295(a)(3). There is no reason to provide for review in

district court when the contracting officer agrees to

arbitration, especially since the ordinary CDA review procedures

apparently are to be followed if the contracting officer agrees

to a form of ADR other than arbitration. Section 5(d) should be

19
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revised to make clear that the district courts would not obtain

new powers to review CDA cases.

Finally, some ADR procedures may be inappropriate in cases

affecting public health or the environment, but S. 971 as drafted

may not sufficiently recognize this limitation. Therefore, we

recommend that Section 582(b) be revised to include: 0(7) the

matter may affect human health or the environment." Section

584(a)(4)(C) should be amended to read: "protect the public

health or safety or the environment."

20
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Mr. Chairman and Members of the Subcommittee:

I am pleased to appear on behalf of the Merit Systems
Protection Board. The Board has made extensive use of
alternative dispute resolution procedures in its
adjudication of cases over the last five years. During this
period, the Board has found ADR procedures to be extremely
effective in achieving faster processing of cases and just
results for the parties. The Board's settlement rates are
quite dramatic. Between 1984 and 1988, the settlement rate
of cases not dismissed has climbed from 6 percent to 48
percent, an eightfold increase. The following remarks are
directed toward the Board's experiences with ADR procedures.

A few points should be noted at the outset about the
Board's ADR program. First, the Board's primary use of ADR
procedures has been in the context of administrative
adjudication of employee appeals challenging agency
personnel actions.

Second, the Board has a statutory basis for its use of
ADR techniTes. Section 7701(h) of Title 5 expressly
authorizes the Board to implement alternative methods for
settling cases.

Third, the Board's ADR program is flexible. In
implementing its ADR program, the Board recognized that a
variety of ADR techniques are professionally accepted.
Accordingly, other than a requirement that a prehearing
conference be held, the Board has not mandated any single or
formal procedure for dispute resolution. Rather, it leaves
to the discretion of its administrative judges--who sit as
presiding officials in Board appeals--the ADR techniques to
be applied in any particular case.

Fourth, the Board has provided for thorough and ongoing
training of the administrative judges in ADR methods. In
handling cases, the Board's administrative judges employ a
variety of ADR techniques--including identification of
issues, mediation, factfinding, stipulations, settlement
negotiations, conciliation, facilitation, and, on occasion,
mini-trials. The Board has found that the administrative
judges' familiarity with, and facility and skill in using, a
number of ADR techniques has been a key factor in the
success of its program.

The Board's reliance on ADR procedures has generally
resulted in faster, less expensive case processing. Our
records show that for fiscal year 1988, the average
processing time for settled cases was 65 days, compared to
99 days for cases adjudicated on the merits. Leaving aside
any savings to parties, the Board estimates that during
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fiscal years 1987 through June 30, 1989, the settlement of
cases saved the Board approximately $3,000,000. In addition
to the savings in time and money achieved by consensual
'resolution of disputes, we believe that the parties and
public also benefit because avoidance of what is often
acrimonious litigation may well minimize the dislocation of
the relationship between the agency and its employees.

Now, let me explain briefly how the Board's ADR program
fits into the Board's adjudicative process. After an appeal
has been filed, the regional office issues an order
acknowledging receipt of the appeal and raising any
questions of timeliness or jurisdiction. The agency is
required to file a response and to provide the agency file
to the appellant and the administrative judge assigned to
the case. The appellant and the agency then have an
opportunity to present additional information for the
administrative judge's consideration. The administrative
judge may initiate attempts to settle an appeal informally
at any time. Presiding officials have all powers necessary
to conduct fair and impartial hearings and to avoid delay in
the disposition of all proceedings.

Under the Board's ADR procedures, absent some unusual
circumstance, at least one prehearing conference for
settlement and simplification of issues is required in every
timely-filed case falling within the Board's jurisdiction.
The parties may agree to waive the prohibitions against
ex parts communications during settlement discussions. The
Board requires that a representative of a party at a
preheating conference have authority to settle the case--or
have immediate access to someone with that authority. Other
than the required prehearing conference, the ADR mechanisms
used in any particular case are left to the discretion of
the administrative judge.

If the parties agree to settle their dispute, the
settlement agreement is the final and binding resolution of
the appeal, and the presiding official will dismiss the
appeal with prejudice. If the agreement is made a part of
the record, the Board will retain jurisdiction to ensure
compliance with the agreement. If the agreement is not
entered into the record, however, the Board will not retain
jurisdiction to ensure compliance.

There have been some new issues before the Board as a
result of its increased reliance on ADR procedures. For
example, a petition for enforcement of a settlement
agreement may raise questions relating to construction of
the terms of the agreement and issues relating to the burden
of proof. Some settlement agreements have also brought
about new issues in attorney fee cases--for example,
questions relating to identification of the prevailing
party.
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There have been remarkably few problems in the Board's
ADR program. Some petitions for review have been filed in
cases where the initial appeal was settled. Such cases
include allegations that the settlement process was unfair,
that there were mutual mistakes, or that there was coercion
by agency or Board officials. On review by the Board,
almost all of these allegations have been found unsupported.
Moreover, no court has found that settlement practices
engaged in by the Board's judges coerced the parties or were
otherwise improper with respect to the rights of the
parties.

With respect to the proposed legislation, the Board
will limit its comments to those areas in which it has had
some experience. As an initial matter, the Board fully
endorses ADR procedures as constructive alternatives to
litigation. The procedures that I described earlier for
adjudicating appeals demonstrate that commitment to ADR
techniques.

Second, in authorizing agencies to use ADR techniques,
the bill goes a long way in ensuring the effective use of
ADR methods. The Board attributes its success in its use of
ADR techniques in part to the statutory basis for its
program.

Third, in the Board's view, the requirement in the bill
that agencies provide training in ADR techniques is critical
to the bill. The Board has found that training of its
administrative judges on an ongoing basis was a key factor
in the success of its program.

Fourth, the Board's experience has been that the
efficacy of its ADR program rested in large part on the
flexibility built into its system. The proposed bill
appears to permit that same kind of flexibility.

Finally, the bill provides for the participation of
neutrals in dispute resolution proceedings. The Board has
not required that a separate settlement judge be appointed
in every case. Rather, the Board allows either party to
request appointment of a separate settlement judge. Such
requests have been made infrequently. In our experience, a
separate settlement judge has not been necessary to effect
fair settlements, and, the Board's settlement practices have
not been found coercive or otherwise improper.

Thank you, Mr. Chairman. I would be pleased to answer
any questions you or the other members of the Subcommittee
may have.
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October 2, 1989

The Honorable Richard Thornburgh
Attorney General of the United States
U.S. Department of Justice
Tenth Street and Constitution Avenue, N.W.
Washington, D.C. 20530

Dear Mr. Attorney General:

On September 19, 1989, the Senate Subcommittee on
-Oversight of Government Management held a hearing on S. 971,
the Administrative Dispute Resolution Act of 1989. The
testimony given by William Barr, Assistant Attorney General,
Office of Legal Counsel, was informative and useful.

During the hearing, Mr. Barr indicated that the Justice
Department would provide data on the savings, in time and
costs, realized as a result of the experimental mandatory
arbitration program conducted by the Federal Judicial Center.
We look forward to receiving that information.

In addit-on, the Subcommittee would appreciate answers
to the following questions.

(1) Is the arbitration used in your agency's mandatory
arbitration program binding arbitration? If so, under what
authority was this program developed? If this program
utilizes binding arbitration, how has the Department designed
the program to meet constitutional tests? What types of
cases have you found suitable for this program?

(2) According to Mr. Barr's testimony, the Department
of Justice is now using mini-trials as an alternative to
litigation. What factors are Justice Department attorneys
required to consider and what procedures are they required to
follow when deciding whether to pursue mini-trial
procedures? What types of cases are most suitable for this
method? Please provide the Subcommittee with any information
you may have available on the time and cost savings realized
from using the mini-trial procedure.
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The Honorable Richard Thornburgh
October 2, 1989
Page Two

(3) At the hearing, Mr. Barr also indicated that all
arbitration programs currently authorized and used by federal
agencies except, perhaps, the FLRA, provide for some type of
agency review of the arbitral decision and, therefore, are
not technically binding. Does that remain the conclusion of
the Justice Department?

Thank you for your assistance. We'd appreciate your
response to this request by October 16, 1989. If your staff
has any questions regarding this matter please have them
contact Kay DeKuiper or Melinda Loftin of the Subcommittee
staff at 224-3682.

Sincerely

Carl Levin kW4lim S. Cohen

Chairman Rankin~ inority Member

Subcommittee on Oversight of Government Management

CL: WSC: kd
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US. Deputmet of Justice

Omce of Legal Counsel

Offla of the IIA~o,. AC 20530
AUMat AttCWY Gomel

November 8, 1989

The Honorable Carl Levin
The Honorable William Cohen
U.S. Senate
Committee on Governmental Affairs
Subcommittee on Oversight of Governmental Management
442 Hart Senate Office Building
Washington, D.C. 20510-6260

Dear Senators Levin and Cohen:

I am pleased to transmit the following response to your
letter of October 2, 1989, following up on my testimony about
alternative dispute resolution. Your letter asked the Department
to provide information for use in the consideration of S. 971,
the Administrative Dispute Resolution Act of 1989.

(1) In the experimental mandatory arbitration program, cases
are submitted to arbitration, subject to a later trial de novo at
the request of either party. The arbitrations are thus a method
for helping parties achieve settlements and are not binding.

Each judicial district having such a program has created
somewhat different rules, but the policy of the Department
regarding all so-called "court-annexed arbitration" programs is
set out at 28 C.F.R. § 50.20 (1988). I am attaching a copy of
that policy.

As you will see, the Department "recognizes and supports the
general goals of court-annexed arbitrations, which are to reduce
the time and expenses required to dispose of civil litigation."
§ 50.20(a)(1). On the basis of our experience, the Department
generally endorses the inclusion in the program of cases seeking
only money damages of less than $100,000 and arising under the
Federal Tort Claims Act, the Longshoreman's and Harbor Worker's
Compensation Act, or the Miller Act. § 50.20(b)(2). Our policy
provides that arbitration under these experimental programs is
not suitable for "cases that may involve complex issues of
liability or other unsettled legal questions," § 50.20(a)(2),
cases under the Constitution or a common law theory "against an
employee of the United States in his personal capacity for
actions within the scope of his employment which are alleged to
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have caused injury or loss of property,O § 50.20(d)(2), and cases
for declaratory or injunctive relief, § 50.20(d)(3).-

The policy also deals with the circumstances in which we
will seek a trial d& novo. For example, we seek a trial de novo
when 0(s]ettlement of the case on the basis of the amount awarded
would not be in the best interests of the United States."
§ 50.20(d) (1) (i).

The Department's experience with court-annexed arbitration
programs has varied. Our contact with these programs comes
principally by way of the United States Attorneys' offices. I am
informed that some of the personnel in those offices have found
that arbitration can promote settlement of simple cases; others
have found that arbitration adds another step to litigation
without clear benefits in promoting settlements. Our position
has been that, when such programs are tried, they should continue
to be designed and implemented on a dist" 'vt-by-district basis.
See 28 U.S.C. §§ 651-658.

We have also located some publications containing statistics
about the operation of court-annexed arbitration. The Federal
Judicial Center, under whose auspices the experimental program is
conducted, published in 1983 a revised version of Evaluation of
Court-Annexed Arbitration in Three Federal District Courts, by E.
Allen Lind and John E. Shapard. That volume collected data on
court-annexed arbitration in the Eastern District of
Pennsylvania, the District of Connecticut, and the Northern
District of California. Furthermore, in 1988 and 1989, the
Federal Judicial Center published a series of reports on court-
annexed arbitration in 10 federal district courts.1

(2) In my testimony, I referred to the Department's use of
mini-trials as a mechanism for alternative dispute resolution.
In mini-trials, both sides to a litigation use flexible,
expedited procedures to present summary versions of their cases,
and the principals of the parties then meet to discuss
settlement.

As I stated in my testimony, the Department has issued a
policy statement on the use of mini-trials. This policy
statement was prepared by the Commercial Litigation Branch of the
Civil Division, which has engaged in mini-trials in some of its
cases. The policy, which we attach, sets out the procedures for
agreeing to mini-trials.

The Department believes that mini-trials may be useful in
cases where, as far as it is possible to predict, the issues are

1This response (1) also answers the request for more
information made at the hearing.

- 2 -
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factual but do not involve questions of credibility. Mini-trials
are not suitable in cases that will establish precedent. Policy,
III. .

The policy states that if the non-government party asks for
a mini-trial, the government trial attorney should submit that
request, along with his or her recommendation and that of the
interested agency, to his or her supervisor. On the government's
side, the trial attorney has the initial responsibility for
identifying cases ir1 which a mini-trial may be productive. The
trial attorney, upon identifying duch a case, is to obtain the
recommendation of the interested agency and the approval of his
or her supervisor, before approaching the other party. Id. at
IV.

Under our policy, a mini-trial takes place only if the two
sides enter into a written agreement governing the procedure.
The agreement sets time limits for each part of the procedure,
stipulates that the procedure is non-binding, and calls for the
parties to seek suspension of the proceedings in the pending
litigation while the mini-trial procedure goes forward. Id. at
VI.

The mini-trial itself ordinarily is to take no more than a
day. Id. at VII.e. The proceedings are not transcribed or
recorded. Id. Typically, the parties select a neutral adviser
to act as a "judge," informing the parties about the probable
outcome of the case if it were to go to trial. Id. at VII.f.
Either party may terminate the mini-trial proceedings at any
time. Id. at VII.i.

Last year, testifying on ADR before the Subcommittee on
Administrative Law and Governmental Relations of the House
Committee on the Judiciary, Deputy Assistant Attorney General
Stuart E. Schiffer stated: "We have been actively seeking
additional cases which would be suitable for mini-trials. For
reasons that are unclear, we have not been approached by members
of the private bar with suggested cases despite the wide
publicity accorded our policy statement. In other cases in which
we have suggested the use of the technique, we have not obtained
the agreement of counsel for the private party." Alternative
Dispute Resolution Use by Federal Agencies: Hearing Before the
Subcommittee on Administrative Law and Governmental Relations of
the House Committee on the Judiciary, 100th Cong., 2d Sess. 48
(1988). We believe that these facts have not changed. Further-
more, we are not aware of any statistical data on time or money
saved as a result of those mini-trials that have taken place.

(3) Of the arbitration programs currently used in the
federal government, the results of the arbitral proceedings, in
our view, cannot properly be characterized as binding on the

- 3 -
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government as a matter of statute, except possibly for
arbitration of labor disputes.

In the area of federal labor disputes, 5 U.S.C. § 7121(b)
provides that if grievances are not resolved under negotiated
grievance procedures, they "shall be subject to binding
arbitration which may be invoked by either the exclusive
representative (of the employees]-or the agency." However, even
this "binding" arbitration is subject to a measure of agency
review. Either party to the arbitration may ask the Federal
Labor Relations Authority to review the arbitral award, and that
review extends not only to the "grounds similar to those applied
by Federal courts in private sector labor-management relations"
but also to the question whether the award "is contrary to any
law, rule, or regulation." 5 U.S.C. § 7122(a). Although this
scope is narrower than in the typical review by agencies of
decisions by administrative law judges, it is far broader than in
judicial review of arbitral awards.

At the hearing before the Subcommittee, there was a
discussion of the Environmental Protection Agency's regulations
for arbitration of Superfund cases where the costs at issue are
less than $500,000. These regulations, issued under 42 U.S.C.
§ 9622(h) (2), provide (as does the statute) for notice and
comment-on any proposed arbitral decision; EPA may overturn the
decision if the comments "disclose . . . facts or considerations
which indicate the proposed decision is inappropriate, improper
or inadequate." 54 Fed. Reg. 23186 (1989) (to be codified at 40
C.F.R. § 304.33(e)(i)(iii)). Furthermore, in cases where no
public comments are filed, the statute itself does not expressly
forbid agency review of arbitral awards. The statute thus leaves
to the agency a choice about how its regulations deal with such
review. But although S. 971 would allow an agency to choose
whether to arbitrate a particular dispute, the statute would
mandate that, if arbitration were used, the arbitration would be
binding. See § 590(b). In this respect, S. 971 would go farther
than the Superfund amendments under which EPA issued its
regulations.

Arbitrations under the Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. § l3_a(c) (1) (D) (ii), fix the amount
that one private party owes another for use of data about a
pesticide. Although the entitlement to compensation "bears many
of the characteristics of a 'public' right" under federal law and
so the amount of compensation may be determined outside an
Article III court, see Thomas v. Union Carbide AQricultural
Products Co., 473 U.S. 568, 589 (1985), the arbitral award will

- 4 -



not direct the government to do anything or make any payment and
cannot fairly be characterized as binding the government.

2

Under regulations issued by the Secretary of Health and
Human Services, disputed claims against Part B Medicare funds are
resolved through a binding hearing procedure conducted by the
private insurance carriers that administer the program under
contract with the Secretary. See Schweiker v. McClure, 456 U.S.
188 (1982). The statute, while favoring contracts under which
private carriers make such decisions, does not foreclose the
Secretary, upon giving adequate reasons, from taking back the
power to administer the program and setting up his own decision-
making procedures. 42 U.S.C. § 1395u. Once again, S. 971 goes
farther, by directing that arbitration, if used at all, will be
binding. § 590(b).

Finally, as explained in my testimony, a number of other
statutes have been cited in support of S. 971 but do not
unambiguously call for binding arbitration. To our knowledge,
binding arbitration does not take place in the execution of these
laws. Arbitration under the National Flood Insurance Program, by
the express terms of the statute, is non-binding. 42 U.S.C.
§ 4083. The two statutory provisions on admiralty claims do not
state that arbitration of the claims will be binding. 46 U.S.C.
§§ 749, 786, Arbitration of disputes about investment guarantees
under the foreign assistance program is to be "on such terms and
conditions ac the President may direct." 22 U.S.C. §2395(i).

I hope that this information is useful to the Subcommittee.
Of course, if you have any additional questions, I would be happy
to respond to them.

2 _L eg, Shearson/American Express. Inc. v. McMahon, 107
S. Ct. 2332 (1987) (under agreement made before controversy arose,
Court upholds arbitration of claims between private parties under
Securities Exchange Act of V§34 and Racketeer Influenced and
Corrupt Organizations Act); Rodriguez De Ouijas v. Shearson/
American ExDress. Inc., 109 S. Ct. 1917 (1989)(same, under
Securities Act of 1933); Mitsubishi Motors Corp. v. Soler
Chrysler-Plymeuth, 473 U.S. 614 (1985)(arbitration of antitrust
claims arising from international transaction).

-5-



609

The Office of Management and Budget advises that, from the
standpoint of the Administration's program, there is no objection
to the presentation of this report for the consideration of the
Subcommittee.

Sincerely yours,

Assistant "Attorney General
Office of Legal Counsel

- 6 -
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§ 5020

counsel conducting litigation pursuant
to agreement with or authority dele-
gated by the Attorney General. with-
out the prior written approval of the
Assistant Attorney General having ul-
timate supervisory power over the
action in which recusal or disqualifica-
tion is being considered.

(b) Prior to seeking such approval.
Justfee Department lawyer(s) han-
dling the litigation shall timely seek
the recommendations of the UJ. At-
torney for the district in which the
matter is pending, and the views of
the client agencies, if any. Similarly, If
agency attorneys are primarily han-
dling any such suit, they shall seek
the recommendations of the US. At-
torney and provide them to the De-
partment of Justice with the request
for approval. In actions where the
United States Attorneys are primarily
handling the litigation in question,
they shall seek the recommendation of
the client agencies, if any, for submis-
sion to the Assistant Attorney Gener-
al.

(c) In the event that the conduct
and pace of the litigation does not
allow sufficient time to seek the prior
written approval by the Assistant At-
torney General, prior oral authoriza-
tion shall be sought Lnd a rottenen
record fully reflecting that authoriza-
tion shall be subsequently prepared
and submitted to the Assistant Attor-
ney General.

(d) Assistant Attorneys General may
delegate the authority to approve or
deny requests made pursuant to this
section. but only to Deputy Assistant
Attorneys General or an equvaleut
position.

(e) This policy statement does not
create or enlarge any legal obligations
upon the Department of Justice in
civil or criminal litigation, and it is not
intended to create any private rights
enforceable by private parties in litiga-
tion with the United States.
(Order No. 977-82, 47 FR 22094. May 21,
1982J

§ 50.20 Participation by the United States
in court-annexed arbitration.

(a) Considerations affecting partici.
pation in arbitration. (1) The Depart-
ment recognizes and supports the gen-
eral goals of court-annexed arbitra-

28 OR Ch. I (7-1418 Edition)

tons, which are to reduce the time
and expenses required to dispose of
civil litigation. Experimentations with
such procedures in appropriate cases
can offer both the courts and litigants
an opportunity to determine the effec-
tiveness of arbitration as an alterna-
tive to traditional civil litigation.

(2) An arbitration system, however,
is best suited for the resolution of rela-
tively simple factual Issues, not for
trying cases that may involve complex
issues of liability or other unsettled
legal questions. To expand an arbitr-
tion system beyond the types of cases
for which it is best suited and most
competent would risk not only a de-
crease in the quality of Justice avail-
able to the parties but unnecessarily
higher costs as well.

(3) In particular, litigation involving
the United States raises special con-
cerns with respect to court-annexed
arbitration programs. A mandatory ar-
bitration program potentially impli-
cates the principles of separation of
powers, sovereign immunity, and the
Attorney General's control over the
process of settling litigation.

(b) General rule consenting to arbi-
tration consistent with the depart-
ment's regulation& (1) SubJect to the
considerations set forth in the follow-
ing paragraphs and the restrictions set
forth in paragraphs (c) and (d), in a
case assigned to arbitration or media-
tion under a local district court rule,
the Departrment of Justice agrees to
participate in the arbitration process
under the local rule. The attorney for
the government responsible for the
case should take any appropriate steps
in conducting the case to protect the
interests of the United States.

(2) Based upon its experience under
arbitration programs to date, and the
purposes and limitations of court-an-
nexed arbitration, the Department
generally endorses inclusion in a dis-
trict's court-annexed arbitration pro-
gram of civil actions-

(I) In which the United States or a
Department, agency, or official of the
United States is a party, and which
seek only money damages in an
amount not in excess of $100,000, ex-
clusive of interest and costs; and

(Ui) Which are brought (A) under the
Federal Tort Claims Act, 28 U.S.C.

542
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Depwmomnt of Janti.

1346(b), 2671 et seq., or (B) under the
Lonsahoreman's and Harbor Worker's
Compensation Act. 33 U.S.C. 905, or
(C) under the Miller Act, 40 U.S.C.
270(b).

(3) In ,%y other case in which settle-
ment authority has been delegated to
the UJS Attorney under the regula-
tions of the Department and the direc-
tives of the applicable litigation dvi-
sion and none of the exceptions to
such delegation apply, the U.S. Attor-
ney for the district, if he concludes
that a settlement of the case upon the
terms of the arbitration award would
be appropriate, may proceed to settle
the case acordingly.

(4) Cases other than those described
in paragraph (2) that are not within
the delegated settlement authority of
the US. Attorney for the district ordi-
narily are not appropriate for an arbi-
tration process because the Depart-
ment generally will not be able to act
favorably or negatively in a short
period of time upon a settlement of
the case in accordance with the arbi-
tration award. Therefore, this will
result in a demand for trial de novo in
a substantial proportion of such cases
to preserve the interests of the United
States.

(5) The Department recommends
that any district court's arbitration
rule include a provision exempting any•
cae from arbitration, sua spnte or on
motion of a party, in which the objec-
tives of arbitration would not appear
to be realized, because the case in-
volves complex or novel legal issues, or
because legal issues predominate over
factual issues, or for other good cause.

(c) ObJection to the imposition of
penalties or sanctions against tMe
United States for demanding trial de
novo. (1) Under the principle of sover-
eign immunity, the United States
cannot be held liable for costs or sanc-
tions in litigation-in the absence of a
statutory provision waiving its immu-
nity. In view of the statutory limita-
tions on the costs payable by the
United States (28 U.S.C. 2412(a),
2412(b), and 1920), the Department
does not consent to provisions in any
district's arbitration program provid-
ing for the United States or the De-
partment, agency, or official named as
a party to the action to pay any sanc-

§ s00

Utn for demanding a trial de novo-
either as a deposit in advance or as a
penalty imposed after the fact-which
is based on the arbitrators' fees, the
opposing party's attorneys' fees, or
any other costs not authorized by stat-
ute to be awarded against the United
States. This objection applies whether
the penalty or sanction is required to
be -paid to the opposing party, to the
clerk of the court, or to the Treasury
of the United States

(2) In any case involving the United
States that is designated for arbitra-
tion under a program pursuant to
which such a penalty or sanction
might be imposed against the United
States, Its officers or agents, the attor-
ney for the government is instructed
to take appropriate steps, by motion.
notice of objection, or otherwise, to
apprise the court of the objection of
the United States to the imposition of
such a penalty or sanction.

(3) Should such a penalty or sanc-
tion actually be required of or imposed
on the United States, its officers or
agents, the attorney for the govern-
ment is instructed to:

(I) Advise the appropriate Assistant
Attorney General of this development
promptly in writing.

(H) Seek appropriate relief from the
district court; and

(Ii) If necessary, seek authority for
filing an appeal or petition for manda-
mus.
The Solicitor General, the Assistant
Attorneys General, and the U.S. Attor-
neys are instructed to take all appro-
priate steps to resist the imposition of
such penalties or sanctions against the
United States.

(d) Additional- restriction& (1) The
Assistant Attorneys General, the US.
Attorneys, and their delegates, have
no authority to settle or compromise
the interests of the United States in a
case pursuant to an arbitration proc-
ess in any respect that is inconsistent
with the limitations upon the delega-
tion of settlement authority under the
Department's regulations and the di-
rectives of the litigation divisions. See
28 CPR Part 0, Subpart Y and Appen-
dix to Subpart Y. The attorney for the
government shall demand trial de
novo in any case in which:
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§50.21

(i; ISettlement of the casO on the
basis of the amount awarded would
not be in the best interests of the
United States;

() Approval of a proposed settle-
ment under the Department's regula-
tions in accordanwe with the arbitra-
tlor award cannot be obtained within
the period allowed by the local rule
foy reJecton of the award; or

(ill) The client agency opposes settle-
entsnt of the case upon the terms of

the settlement award, unless the ap-
propriate official of the Department
approves a settlement of the case In
accordance with the delegation of set-
tlement authority under the Depart-
ment's regulations

(2) Cases sounding in tort and aris-
ig tender the Constitution of the

United States or under a comrhon law
theory filed against an employee of
the Uni-.d States in his personal ca-
pacity for actions within the scope of
his employment which are alleged to
have cattsed injury or loss of property
of rersoral injury or death are not ap-
propriate for arbitration.

(3) C& 'e for injunctive or declarato-
ry reli.p! are not appropriate for arbi-
tratIon.

(4) The Department reserves the
right to seek any appropriate relief to
shich its client is entitled, including
injunctive relief or a ruling on motions
for AWgnent on the pleadings, for
summary Judgment, or for qualified
Immunity, or on Issues of discovery,
before proceeding with the arbitration
prnefes.

(5) In view of the provisions of the
Federal Rules of Evidence with re-
,ipect to settlement negotiations, the
Department objects to the introduc-
tion of the arbitration process or the
arbitralon award in evidence In any
proceeding in which the award has
beua rejected and the case Is tried de

MOv. --

(6) The Department's consent for
partctjatlon in an arbitration pro-
ran Is not a waiver of sovereign im-

munity or other defenses of the
United States except as expressly
stated; nor is it intended to affect Jur-
sidictional limitations (eg., the Tucker
Act).

(e) Notification of new or retAed ar-
bitration rules. The U.S. Attorney In a

26C l Ch. 1 (7-1.N EdiMn)

district which is considering the adop-
tion of or ham adopted a prog= of
court-annexed arbitration Including
cas involving the United States
shaLl

(1) Advise the district court of the
provisions of this section and the limi-
tations on the delegation of settlement
authority to the United States Attor-
ney pursuant to the Department's reg-
ulations and the directives of the liti-
gation divisions; and

(2) Forward to the Executive Office
for United States Attorneys a notice
that such a program Is unuer consider-
ation or has been adopted, or is being
revised. together with a copy of the
rules or proposed rules, if available,
and a recommendation as to whether
United States participation in the pro-
gram as proposed, adopted, or revised.
would be advisable, in whole or in
part.
(Order No. 1109-4. 50 FR 40524, Oct. 4,
19851

S650.21 Procedures governing the destruc.
tion of contraband drug evidence in
the custody of Federal law enforce-
ment authorities.

(a) GeneraL The procedures set
forth below are intended as a state-
ment of policy of the Department of
Justice and will be applied by the De-
partment in exercising its responsibil-
ities under Federal law relating to the
destruction of seized contraband
drugs.

(b) Purpose This policy implements
the authority of the Attorney General
under Title I, section 1006(c>Y3) of the
Anti-Drug Abuse Act of 1986, Pub. L
99-570 which is codified at 21 U.S.C.
881(f)(2), to direct the destruction, as
necessary, of Schedule I and II contra-
band substances.

(c) Policy. This regulation is intend-
ed to prevent the warehousing of large
quantities of seized contraband drugs
which are unnecessary for due process
in criminal cases. Such stockpiling of
contraband drug presents inordinate
security and storage problems which
create additional economic burdens on
limited law enforcement resources of
the United States.
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COMMERCIAL LITIGATION BRANCH POLICY CONCERNING
THE USE OF MINI-TRIALS

I.

STATEMENT OF POLICY

It is the policy of the Commercial Litigation Branch of the
Department of Justice to consider carefully and, where appro-
priate, implement methods for resolving disputes that are
alternatives to judicial proceedings. In furtherance of that
policy, the Branch will participate in mini-trials as a form of
alternate dispute resolution. Branch attorneys are encouraged
to assess cases assigned to them for the potential for resolu-
tion by mini-trial and are requested to forward requests for
mini-trials from opposing counsel to obtain a decision by an
appropriate Department of Justice official. Branch attorneys
should make it clear to opposing counsel, however, that the
Branch will not participate in a mini-trial unless appropriate
Departmental officials, in the exercise of their discretion,
determine that participation is appropriate and in the best
interests of the Government.

II.

GENERAL

1.- Definition. A mini-trial Jis a voluntary, expedited,
nonjudicial procedure through which management officials for
each party meet to resolve disputes.

2. Purpose. A mini-trial is intended to reduce the cost,
disruption and delay associated with litigation.

3. Description. A mini-trial is not actually a trial;
rather, it is a process designed to facilitate settlement by
educating the parties' principals regarding the strengths and
weaknesses of the positions of both parties. The process
combines the salutary aspects of negotiation and litigation,
using flexible procedures designed to meet the needs of each
individual case.

4. Attributes. The following are characteristic of all
mini-trials in which the Department will participate:

a. Involvement of Principals: Management officials with
settlement authority (or with the authority to make a final

I
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recommendation as to settierient) for both particu
participate directly.

b. Expedited Time Period: The time period allowed for
a mini-trial is brief and deadlines are expedited.

c. Non-binding Discussions By Principals: At the close
of the presentation, the principals meet by themselves to
attempt to resolve the dispute. These discussions are not

- binding and may not be used by either party in any sub-
sequent proceedings. -

d. Informality: All proceedings are informal.

In addition, where appropriate, the parties may select a
neutral advisor to provide advice to the management officials
involved in the mini-trial.

III.

CRITERIA FOR SELECTING CASES

Zases likely to be governed by clear legal precedent are not
good candidates for resolution by mini-trial. Cases which
involve factual disputes, which do not depend upon the
credibility of the witnesses, are preferred. Cases which are
expected to establish important legal precedent and those which
are clearly without merit do not lend themselves to resolution
by mini-trial.

IV.

INITIATION OF PROCESS

The suggestion that a mini-trial be conducted may emanate
from either party. If the non-governmental party requests a
mini-trial, the Department's trial attorney is requested to
submit that request, along with his or her recommendations and
those of the interested agency, to his or her supervisor. If
the Department's attorney, in the absence of a request by the
non-governmental party, concludes that a mini-trial would be
advantageous, he or she shall obtain the recommendations of the
Interested agency, obtain approval from appropriate supervisors
and then propose this procedure to the opposing party. The
opposing party will be supplied with a copy of this memorandum
and will be advised that a written agreement between the parties
is a prerequisite to initiating the procedure. The decision to
participate in & mini-trial requires the approval of the Deputy
Assistant Attorney General in charge of the Branch and is solely
within the discretion of the Department.

2
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PARTICIPANTS

The Government's principal participant will be the Depart-
ment of Justice official with settlement authority or, where
that is not feasible, the official with the authority finally to
recommend acceptance of a settlement. Usually, the official or
officials within the interested agency or agencies with
authority to make recommendations which are binding upon the
agency or agencies will participate as a secondary principal for
the Government.

The non-governmental party's principal participant must be a
senior level management official who possesses authority to
settle the dispute in the absence of litigation. Where
possible, the official should be an individual who has not
participated in preparing the case for litigation.

Each party will designate one representative who will be
responsible for conducting the mini-trial and ensuring that
procedures are followed. The Department's attorney of record
will be the Government's representative.

Where appropriate, the parties may agree upon a neutral
advisor to advise the management officials who participate in
the mini-trial. The neutral advisor should be a person with
either legal or substantive knowledge in a relevant field. The
neutral advisor should have no prior involvement in the dispute
or the litigation and must possess no interest in the result of
the mini-trial. The neutral advisor and the parties must agree
in advance that the neutral advisor will have no further
involvement in the litigation should the mini-trial fail to
result in.a settlement.

VI.

THE MINI-TRIAL AGREEMENT

The mini-trial agreement is a written document, signed by
the principals and the representatives, in which the parties
agree to the procedures to be used. While each mini-trial
agreement should be structured so as to meet the needs of each
individual case, every agreement must contain specific expedited
time limitations for each aspect of the procedure,_a statement
regarding the non-binding nature of the procedure, and an
agreement that the parties will seek a suspension of proceedings
in the pending litigation while the mini-trial process is con-
tinuing. The mini-trial agreement will be negotiated by the
representatives, with the approval of the principals. A sample
mini-trial agreement is Appendix A to this memorandum.

3



246

V"" I.°

PROCED'2 ES

While the-procedures to be used are subject to negotiation
and should be designed to meet the needs of each individual
case, the following procedures are generally considered to be
appropriate:

a. Time Limits: Time limitations are to be explicit,
brief and strictly observed.

b. Discovery: Discovery procedures should be expedited
and should be the subject of a specific provision contained
in the mini-trial agreement. The parties should consider
including in the agreement a limitation upon the scope of
discovery as well as the number and length of depositions
and interrogatories. Discovery conducted prior to the
initiation of mini-trial procedures shall not be duplicated
during the mini-trial process. A nongovernmental party may
not conduct discovery under the mini-trial agreement if it
has pending a request or requests for disclosure of informa-
tion under the Freedom of Information Act. The mini-trial
agreement should normally provide that discovery shall be
completed at least two weeks prior to the mini-trial.

c. Written Submittals: The parties should normally
provide for an exchange of written submittals prior to the
mini-trial. The mini-trial agreement should set forth the
timing, format and length of the submittals. The written
submittal of the nongovrnmental party must include an
analysis of its quantum claim which includes information
regarding the source of the figures. At the time the
written submittals are exchanged, the parties should also
exchange exhibit lists and, if applicable, witness lists..d

d. Location of the Mini-Trial: The location of the
mini-trial shall be specified in the mini-trial agreement.
Government facilities may be used; the Government will not
agree to pay any part of a fee charged for the use of
nongovernmental facilities.

e. Manner of Presentation at the Mini-Trial: The
allocation of the time agreed upon for presentation of the
case to the principals shall be set forth in the mini-trial
agreement. The presentation should exceed one day only in
exceptional circumstances. The time allotted to each
representative may be used as that representative desires,
including examination of or presentations by witnesses,
demonstrative evidence and oral argument. Recording or
verbatim transcription of the testimony shall not be
allowed. The mini-trial agreement may provide for an
opportunity for the principals to examine any witnesses.

4
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f. Neutral Advi .or: The parties may agree that a
neutral advisor shall be present during the mini-trial in
order to provide an opinion, upon request, to the principals
on any issue upon which the parties agree in advance. The
neutral advisor should be selected by agreement of the
parties. The advisor should be a person with legal and/or
relevant substantive knowledge and should be a person who
has had no prior involvement in the dispute or the
litigation. The parties shall agree in advance upon the
amount of compensation to be paid to the neutral advisor and
the manner in which this compensation shall be paid. The
neutral advisor shall agree in advance that he or she will
have no further involvement in the case should the mini-
trial fail to dispose of the litigation.

g. Settlement Discussions: The principals shall meet
immediately following presentation of the mini-trial to
discuss the possibility of settling the claim. This meeting
shall be private, although the mini-trial agreement may
provide that each principal may designate an individual to
act as his or her technical advisor. This individual may
not be the party's representative. A principal may consult
with his or her attorneys, although they may not take part
in the discussions regarding settlement.

h. Confidentiality: The discussion which takes place
between the principals shall not be used for any purpose in
any subsequent litigation.

i. Termination: Any party may terminate mini-trial
proceedings at any time.

S
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APENDIX A

MINI-TRIAL AGREEMENT
BETWEEN THE

UNITED STATES
AND

This mini-trial agreement dated this day of

19_, is executed by fnamel , ftitlel , on

behalf of the United States and by fnamel , on

behalf of [name of plaintiff] , hereinafter referred to

as plaintiff.

WHEREAS: On the day of , 19, plaintiff and

the United States entered into Contract No.

for the

WHEREAS, under the Contract Disputes Act of 1978, plaintiff on

,_ 19_, filed a suit in the United States

Claims Court alleging -_
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WHEREAS, the United States and plaintiff have agreed to submit

[name of case] No. [docket no.] to a "Mini-Trial";

NOW THEREFORE, subject to the terms and conditions of this "Mini-

Trial" agreement, the parties mutually agree as follows:

1. The United States and plaintiff will voluntarily engage in a

non-binding mini-trial on theTtssue of

The mini-trial will be held on _ _ __ _ 19_, at

[time of dayl _ at [location]

2. The purpose of this mini-trial is to inform the principal

participants of the position of each party on the claim and the

underlying bases of the parties' positions. It is agreed that

each party will have the opportunity and responsibility to

present its "best case" on entitlement and quantum.

3. The principal participants for the purpose of this mini-

trial will be _ for the United

States and for plaintiff. The

principal participants have the authority to settle the dispute

or to make a final recommendation concerning settlement. Each

2
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party will present its position to the principal participants

through that party's designated representative.

for the United States, and for plaintiff.

4. The parties have agreed that shall

serve as a neutral advisor to the principals. The neutral

advisor shall be compensated as set forth in a separate

agreement with the advisor. The advisor has warranted that he

or she has had no prior involvement with this dispute or

litigation and has agreed that he or she will not participate in

the litigation should the mini-trial fail to resolve the dispute.

The neutral advisor shall participate in the mini-trial

proceedings and shall render an opinion, upon request, on the

following issues:

_ NOTE: This

clause is to be used only if the parties have agreed that the

participation of a neutral advisor would be useful.

5. All discovery will be completed in the twenty working days

following the execution of this agreement. Neither party shall

propound more than 25 interrogatories or requests for admis-

sions, including subparts; nor shall either party take more than

five depositions and no deposition shall last more than three

hours. Discovery taken during the period prior to the mini-

trial shall be admissible for all purposes in this litigation,

3
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including any subsequent hearing before any board or competent

authority in the event this mini-trial does not result in a

resolution of this appeal. It Is agreed that the pursuit of

discovery during the period prior to the mini-trial shall not

restrict either party's ability to take additional discovery at

a later date. In particular, it is understood and agreed that

partial depositions may be necessary to prepare for the mini-

trial. If this matter is not resolved informally as a result of

this procedure, more complete depositions of the same indivi-

duals may be necessary. In that event, the partial depositions

taken during this interim period shall in no way foreclose

additional depositions of the same individual into the same or

additional subject matter for a later hearing.

6. No later than weeks prior to commencement of the mini-

trial, the plaintiff shall submit to the United States a quantum

analysis which identifies the costs associated with the issues

that will arise during the mini-trial and which identifies the

source of all data.

7. The presentations at the mini-trial will be informal. The

rules of evidence will not apply, and witnesses may provide

testimony in narrative form. The principal participants may ask

any questions of the witnesses. However, any questioning by the

principals, other than that occurring during the period set

4
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aside for questions, sha-l1 be charged to the time period allowed

for that party's presentation of its case as delineated in

paragraph 9.

8. At the mini-trial proceeding, the representatives have the

discretion to structure their presentations as desired. The

presentation may include the testimony of expert witnesses, the

use of audio visual aids, demonstrative evidence, depositions,

and oral argument. The parties agree that stipulations will be

utilized to the maximum extent possible. Any complete or

partial depositions taken in connection with the litigation in

general, or in contemplation of the mini-trial proceedings, may

be introduced at the mini-trial as information to assist the

principal participants to understand the various aspects of the

parties' respective positions. The parties may use any type of

written material which will further the progress of the mini-

trial. The parties may, if desired, no later than weeks

prior to commencement of the mini-trial, submit to the

representatives for.the opposing side a position paper of no

more than 25 - 8 1/2" X 11" double spaced pages. No later

than __ week(s) prior to commencement of the proceedings, the

parties will exchange copies of all documentary evidence --

proposed for use at the mini-trial and a list of all witnesses.

5
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9. The mini-trial proceedings shall take one day. The morn-

ing's proceedings shall begin at a.m. and shall continue

uuitil a.m. The afternoon's proceedings shall begin at

p.m. and continue until __ p.m. (A sample schedule follows.)

SCHEDULE

9:00 a.m. - 10:00 a.m.

a.m.

a. M.

noon

p.M.

p. M.

p.m.

p.m.

p.m.

p.m.

- 11:00 a.m.

- 11:30 a.m.

- 12:00 noon

- 1:00 p.m.

- 2:00 p.m.

- 3:00 p.m.

- 3:30 p.m.

- 4:00 p.m.

- 4:30 p.m.

- 5:00 p.M.

10. Within __ day(s)

trial proceedings, the

Plaintiff's position and case
presentation.

United States' cross-examination.

Plaintiff r rebuttal.

Open question and answer period.

Lunch

United States' position and case
presentation.

Plaintiff's cross-examination.

United States' rebuttal.

Open question and answer period.

Plaintiff's closing argument.

United States' closing argument.

following the termination of'the mini-

principal participants should meet, or

confer, as often as they shall mutually agree might be pro-

ductive for resolution of the dispute. If the parties are

unable to resolve the dispute within __ days following

6

24-971 0 - 90 - 9

10:00

11:00

11:30

12:00

1:00

2:00

3:00

3:30

4:00

4:30
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completion of the mini-trial, the mini-trial process shall be

deemed terminated and-the litigation will continue.

11. No transcript or recording shall be made of the mini-trial

proceedings. Except for discovery undertaken in connection with

this mini-trial, all written material prepared specifically for

utilization at the mini-trial, all oral presentations made, and

all discussions between or among the parties and/or the advisor

at the mini-trial are confidential to all persons, and are

inadmissible as evidence, whether or not for purposes of impeach-

ment, in any pending or future court or board action which

directly or indirectly involves the parties and the matter in

dispute. However, if settlement is reached as a result of the

mini-trial, any and all information prepared for, and presented

at the proceedings may be used to justify and document the sub-

sequent settlement. Furthermore, evidence that is otherwise

admissible shall not be rendered inadmissible as a result of its

use at the mini-trial.

12. Each party has the right to terminate the mini-trial at any

time for any reason whatsoever..

13. Upon execution of this mini-trial agreement, if mutually

deemed advisable by the parties, the United States and the

plaintiff shall file a joint motion to suspend proceedings in

the Claims Court in this case. The motion shall advise the

7
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court that the suspension is for the purpose of conducting a

mini-trial. The court will be advised as to the time schedule

established for completing the mini-trial proceedings.

DATED

BY:

Principal participant for
the United States

Attorney for the United States

DATED

BY:

Principal participant for

Attorney for

e
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l i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHffOTON, D.C. 20460

OFFI OF CONGRESSAL

7N T 19 AMI LEGISLATIVE AFFAIrS

Honorable Carl Levin
Chairman
Subcommittee on Oversight of

Government Affairs
Committee on Governmental Affairs
United States Senate
Washington, D. C. 20510-6250

Dear Mr. Chairman:

Thank you for the opportunity to clarify some of the issues
discussed at the September 19, 1989 hearing on S. 971, the
Administrative Dispute Resolution Act of 1989. I have enclosed our
responses to your questions and those of Senator Lieberman which
were addressed in your October 3, 1989 letter.

The Office of Management and Budget has advised that there are
no objections to the presentation of these views from the
standpoint of the President's program.

We appreciate the opportunity to provide you with this
information. If we can provide you with additional information,
please do not hesitate to contact us.

Sincerely,

C es M.Hassett
Acting Director
Legislative Analysis Division

Enclosure

PIed on Rfy*d VPqw
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U.S. ENVIRONMENTAL PROTECTION AGENCYIS
ANSWERS TO SENATOR LEVIN'S

QUESTIONS FROM SEPTEMBER 19, 1989 HEARING

...Q.1. What are the percentage of cases which are submitted to ADR
techniques and, in particular, the percentage of these oases which
are enforcement oases?

(A) The percentage figure for cases submitted to ADR at EPA is so
- small as to be negligible. This is to be expected, however, with

fledgling programs such as ADR. Approximately, fifteen cases have
been nominated by our Regions for use of ADR, including a few which
were defensive actions. Of these nominations, three enforcement
cases were mediated to settlement, and three are now inthe process
of being mediated. In the one case where the Agency attempted to
use a minitrial, the case was not resolved. Curiously, almost
every other nominated case was settled by traditional negotiation
prior to even suggesting ADR to the other parties to the dispute.

Additionally, there are provisions for ADR use in
approximately half a dozen of the Agency's consent orders and
agreements which prescribe ADR for certain future disputes between
the parties.

Q.2. Please provide data on the savings in time and cost
experienced as a result of EPA's use of ADR methods.

(A) Of the seven negotiated rulemakings undertaken by EPA, five
resulted in a final rule. We estimate that the average duration
of the rule promulgation period decreased from 42 months for a
traditional major rulemaking, to 26 months for a negotiated
rulemaking. It is important to note, however, that this estimate
is based on very little empirical evidence. Nonetheless, the
results are promising.

There is nn numerical data on the savings in time and cost
experienced as a result of EPA's use of ADR in enforcement
litigation. All those who have been involved in an ADR process at
the Agency, however, have stated that the process saved them a
great deal of time and effort.

Q.3. Please provide information about EPA's employee training
program on how and when to use ADR methods.

(A) Information about how and when to use ADR methods can be found
in the "Final Guidance on Use of Alternative Dispute Resolution
Techniques in Enforcement Actions," dated August 14, 1987, a copy
of which is attached.

The ADR training program for EPA enforcement employees
involves two efforts which center on the Agency's Negotiation
Skills Training Course. This course is held in every EPA regional
office and at headquarters every year, and instructs EPA
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enforcement personnel, both attorneys and technical staff, how to
negotiate enforcement disputes. As part of this course, the
instructors briefly cover the basics of ADR, and EPA's policy to
use it in appropriate cases. Additionally, in conjunction with
the course, one of the instructors usually convenes a meeting of
regional enforcement personnel, under the auspices of the Regional
Counsel's Office, to discuss specific applications of ADR to the
Region's enforcement docket.

Q.4. In Kr. Reich's prepared testimony, he indicated strong support
for the confidentiality provisions contained in a. 971. Does
9. 971 also provide adequate protection of the public's right to
know the outcome of proceedings which are of concern to the
affected community?

(A) S. 971 has no effect on the public's right to know the outcome
of proceedings which are of concern to the affected community. It
is important to remember that ADR techniques are only processes,
the means by which parties reach an outcome. EPA continues to
support the public's right to know relevant outcomes of disputes,
whether in the ADR context or otherwise.

Q.5. At the hearing, there was discussion of EPA's current use of
arbitration as authorized by Congress. S. 971 would expand this
authority. Please provide the Subcommittee with a description of
each legal challenge, if any, that'has been made to EPA's use of
arbitration and the outcome of each such case. Is there a need to
expand the use of arbitration within the Agency?

(A) While there were some comments on EPA's Superfund arbitration
rules, there have been no challenges to EPA's use of arbitration.
Because these rules only became effective on August 28 of this
year, we have had no case experience with them as yet.

Arbitration has been approved by Congress for our Superfund
programs for cases that are routine, non-precedential, and which
usually involve small amounts of money. This use of arbitration
can augment the work being done by our Administrative Law Judges.
Arbitration should be thought of as an adjunct to existing
litigation tools where the parties prefer a rapid decision in a
small case which offers no important issues.

Q.6, Should neutrals use in a matter involving the federal
government be government employees? To what extent should neutrals
have expertise in the area which is the subject of the dispute?

(A) There are cases where neutrals used in a matter involving the
federal government could be federal employees. In some cases a
neutral may be available from a different agency than the one
involved in the dispute. Certainly, the Federal Mediation and
Conciliation Service and the Community Relations Service at the
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Department of Justice could provide ADR services at appropriate
times.

A mediator should have sufficient general knowledge of the
subject matter of the dispute to understand and fol'.": the issues,
assist the parties in recognizing and establishing priorities and
the order of consideration of those issues, ensure that all
possible avenues and alternatives to settlement are explored, and
otherwise serve in the most effective manner. In other forms of
ADR requiring either a decision or an opinion from the neutral such
as arbitration or factfinding, it is mandatory that the neutral
selected have expertise in the area which is the subject of the
dispute.
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U.S. ZNVXRONMENTAL PROTECTION AGENCY'S ANSWERS TO SENATOR
LIRBERMAN'B QUESTIONS FROM SEPTEMBER 19, 1989 HEARING

Q.1. Do you support the use of alternative dispute resolution
mechanisms in cases involving the issuance or revocation of
a permit?

A. ADR mechanisms can be very useful in resolving disputes-which
cannot be effectively resolved through traditional negotiation
activities. Disputes may arise in the permit issuance process
which would be appropriate for use of ADR mechanisms.

Q.2. Many of EPA's cases involve threats to the public health or
the environment. In some cases, the nature of the threat may
not be evident until the middle of a case. How would EPA deal
with a serious threat to public health or the environment that
arises in a case where the Agency has committed to binding
arbitration or some other ADR procedure? Can ADR procedures
provide for the emergency type of relief that can be secured
through the judicial process?

A. EPA is sensitive to the concern rised about maintaining the
Agency's ability to address situations which involve threats
to public health or the environment. This concern is
incorporated into the -procedure followed by the Agency in
selecting appropriate cases for the use of ADR procedures.

If the use of an ADR mechanism would in any way restrict or
diminish EPA's ability to address a situation that presents
a threat to public health or the environment, ADR will not be
used. In addition, the use of an ADR mechanism does not
affect EPA's normal authorities for addressing emergency
relief situations. Should an emergency arise or become
apparent during the use of an ADR process, EPA would respond
as necessary to protect human health and the environment.

EPA is presently using binding arbitration only in disputes
in which binding arbitration is authorized by statute.
Specifically, is includes monetary disputes involving
Superfund reimbursement claims for amounts less than $500,000.
Because the authorized- arbitration procedures are limited to
monetary reimbursement disputes, the use of arbitration cannot
limit the ability of EPA to address threats to public health
or the environment.



261

-5-

Q.3. Is ADR appropriate for cases where the Agency is seeking
compliance with a regulation? Studies indicate that
arbitrators or mediators tend to split the difference between
the parties. Is this approach appropriate in cases where the
Agency is seeking injunctive relief to comply with the law?

A. Where the Agency is seeking compliance with a specific
regulation, it is inappropriate for EPA to use ADR to make
determinations regarding the legal liability of the alleged
violator or whether it needs to comply with the regulation.
However, ADR may be appropriate to assist the Agency in
reaching determinations relative to the precise form or
appropriate timing of compliance.

Mediators do not make decisions or offer opinions on substance
to the parties; rather they assist the parties in reaching
their own decisions.

Q.4. One of the main purposes of penalties in environmental cases
in -Qdater other potential violators. What can EPA do to
ensure that ADR procedures achieve this deterrence effect?

A. ADR mechanisms are not a substitute for EPA's aggressive
prosecution of statutory violations. Rather, ADR mechanisms
are a tool for use by EPA in effectively resolving enforcement
disputes. The use of an ADR mechanism does not restrict EPA's
final responsibility to assess the appropriateness of a
settlement of an action for statutory violations.

Q.5. How do ADR procedures take into account the need for public
involvement in many of EPA's programs? For example, if ADR
is used in the decisions about whether to grant a permit, how
would the public become involved in the process? If the
Agency starts using ADR on a wide-scale, would public interest
groups or other members of the public have the necessary
resources to participate in the process?

A. The use of ADR mechanisms will not affect the current
participation of the public in EPA programs. To the extent
that express ovision exists by statute or regulation for
public participation in EPA programs, EPA will not use any
ADR mechanism in such a way as to hinder such public
participation. In fact, the use of an ADR professional by
EPA may in, some situations, allow broader participation of
the public in environmental decisions. In a recent EPA civil
action against the City of Sheridan, Wyoming, the use of a
mediator to assist EPA negotiations allowed the public
expanded participation which produced an outcome that was more
environmentally beneficial than would have been possible
through traditional enforcement processes.

24-971 0 - 90 - 10
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Q.6. Is ADR ever appropriate to use in the decision about which
remedy should be selected at a Superfund site?

A. The use of an ADR mechanism by the Agency is not appropriate
as a method of selecting a remedy at a Superfund site. It
may, however, in regard to a Superfund site, be appropriate
to use an ADR mechanism to facilitate EPA's discussions with
the local community regarding a selected remedy.

Q.7. Would use of ADR in general at Superfund sites exclude the
public participation that the statute envisions? What,
specifically, would be the effect of binding arbitration on
this participation?

A. The use of ADR mechanisms will not affect the current
participation of the public in the EPA Superfund program.
To the extent that express provision exists by statute or

-regulation for public participation in EPA programs, EPA will
not use any ADR mechanism in such a way as to hinder such
public participation.

At present no authority exists for EPA to use binding
arbitration to determine remediesat Superfund sites.
Regarding the use of binding arbitration in Superfund
reimbursement claims for amounts under $500,000, the
statute specifically provides for public comment following
arbitration decisions.
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The CnAa&AN.' Without further adieu our next witness will be
William Barr, the Asstant Attorney Geeral for the Office of
Lear Counsel at the JustlceDepartment,.

Mr Barr I don't think we've seen you up here since your nomi-
nation, so i extend a hardy welcome to you with your s appear.
ance beore the Senate d Com ttee at least. I believe you.
testified before th6 House Judiciary'Committee, and we welcome
you cmmnt .iidWOU ecgiyulites as well-as: yoursholkr-

frATEMENT OF WILLIAM P., BARR, ASSISTANT ATTORNEY GEN-
ERAL, OFFICE OF LEGAL COUNSEL DEPARTMENT OV JUSTICE,
ACCOMPANIED BY MICHAEL LUDIGO- DEU ASSISTANT AT.
TORNEY GENElAL, OFVIICH 0Of LEGAL COUNSEL--
Mr. Bmua. Thank you, Mr." Carman.i Accompanying me today is

Mike Ludig ho is thl principal Deputy Assistant Attorney Gener-
al of the OfficeOfLegal, Counsel..

Thank you for providing me the opportunity -to appa here
today. I am pleased' 6 proent to the co m 'ittee the aitra-
tion's views on a constitutional amenndmzint to alow Congress an
thetatso.prohibit the physical desecration of the flMg of the
United States. "1

At the outset, let me saY that the administration applauds your
leadership and the committee for moving forward with such dis-
patch to consider this very important matter of protecting the flag.

For reasons which I will explain, we believe that a constitutional
amendment is the only w y to protect the flag in the *eight of thecourt's expansive decision. The President supports the cnstitution
al amendment which has been cosponsored i the Senate by Sena-
tors Dole and Dizon, T rposaI would end the Constitution
to provide sinSply t -s The (o0 e and tiheStates shall have
powerto prohibit the physical desecration of the flag of the United

'Most of us share a common grund. We believe th4t the flag
should be protected froI physical desecrationWe want to do wha
is necessary to protect it. The question before us is this.'How do we
accomplish this?

Now, the central issue seems to be can we protect theflag with a
statute or do we need a; constitutional amendment. The Depart-
ment of Justice, at the President's request, has carefully considered
whether it is possible to protect theflag through a statute.'

You have my assurance that the President and the Attorney
General would be the first to support a statute If $hey thought a
statute could survive constitutional challenge and protect the flag
-from desecration.

Unfortunately, we are convinced'that in light of the expansive
decision of the court,, a statute simply will not uffi8 and that the
only way to insure protection of the flag is through constitutional
amendment.

During my remarks this morning, I want to try to cover three
points. First, why we believe a statute will be struck down and why
a constitutional amendment is, therefore, necessary. Second, why
we have serious concerns about the kind of Statute being proposed
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Seven apart from its unonstituttona~ity. And third, what the -on.tl.
Stutional amendment would do and Why we think it is a reasonable

wato proceed.
ole of those rare instances where a fundamental policy

callreally turns on legal 'analysis. So first let me start with whywe think an 00tca y As you know, the court
held ipeatl tathe first amndment covers not only speeh
verbal and Wrtten but also certa kinds of conduct, conducttha

;isintended to convey a message. Th s the symbolic speech dc-
trine.

So if someone wears an arm band for the purposes of conveying axMessage, the first' amendent covers that person's activities and
extendsfirst amendment protection Now when someone"is en-
gaged ii this kind of expressive condu6t an the government comes
along and says, stoP We have a rule that says you cannot engage
Sinthat conduct. We have a .collision between the a~rI' first
amendment interest in trying to convey his me e thugh that

bi nduot and the Governnent's interest behind the rule that says
you cannot engage in that conduct.

When you lve that collision, who wins? The court has applied
two standads to determine who wins. The first is a very strict
standard. It's called exacting scrutiny Some people c4ll It level one
scrutiny.

Under this standard, the Government, almost never wins. Then
there's a more lenient standard which'the court refers to as the
OS'rien standard. Some people call this level-two scrutiny. Where!as under leave one theGovernment needs a compellng interest to
Prevail, under level two the Government can win if it can show an
important interest. So it's a more lenient standard.

Now, the whole issue here really s whether we cpn conjure up a
statute by which we can escape level one exacting scruti and get
down to the more lenient leveli-two scrutiny, O!Bwen scrutiny.

Well, what does the court look to to determine whether you're
g on to be subject to exactly scrutiny or O'Brien scrutiny? Here's
the key. The court looks to the Goverment's interesting seeking to
control the conduct. The test is what i the Government's reason
for the ule. It the Government's reso for the rule has nothing
whatever to do with concern about the c6mmunicatve effect of the
conduct, then you can get under the lenient standard of OBrien.

The CHAumm. Would you repeat that last comment?
Mr. Bmm. I the Government can show that i' interest has noth-

ing whatever to do with concern about the expressive or communi
cative effect of the conduct, then you can get under 08rien lenienti -i scrutiny. , ,> ..

If the Government's interest is related to concernabout the corn,
municative effect of the conduct, then-you're under level _nescru
tiny and the oernment's rule is bisically dead on arrival. If the.
r0rvernment's"reason for the rule is that It ultimately wants to
have an effect on expression, It's going tolse, th 6 vernment is
going to lose.,

A good question to ask yourself whenever you're, looin at aS- rule I. can th, Government point to a public harm that Iscaused
h- y b the conduct that has nothing to do With the communicative as- .



pets of that conduct. Now, let's see how these principles have been
applied In the flag cae.

Why do we want to protect 'the flag? Well, without exception, ev-eryone toay who talked about the reason for protci the g),aod tout exeon everyone in tho souso that I'v eard ta1about why we want to protect the flag, has said we want to pro
It as-_ aybL As you have eooquently testlledMr.,& Ch !anbefore the House committee, you said, "The flagi truly the a
tiob's moot, rveed' sand profound symbol rereeting whttis
country stands or."

W l, the court agrees. In the cases it says that the Govern-
ment's interest is to protect the gas a symbol of the Nation.Now,, a symbol ihereny has expressive content. That Js what a
symbo s. Thne g stands for Om in . It has,ii It Isnote Nation, but it stands for the Nation, and it stn! for theNa-tion'sovalues. It Is not freedom itself but it stands for freedom.

As the sas, the flai is a form of"sywbolim, an effectiveway of con uncatg idea, shortcut from mind toind. And as
thiodu rt in o lrnOn said, the flag is pregnant with expressive
conduct.,,

Now, here is the central point. In two succeMive cases, Spenceand Jo.nn the Court has said that the Government's interest inprotecting the flag as a symbol is necessarily and inherently relat-ed to e xression, and consequenty, a rule based upon a desire to
p protect te flag as a symbol will fall under strict scrutiny, and itwill fal because the Governments interests are not co-mpel
enough,.

In other words, the reasont the Government wants to place re-strictions on'the use of-the flag because it wants to strengthen
the flag's ability to convey a positive message as a symnbo. So theGovernment -wants to discourage conduct with- thoe'f 'thatlm,pairs that positive me"ge. To permit people to do bad with
the O, conveys a bd message about the flag. It aysa that thethings the flag stands for are not that important.I o Spnoce says, the. Government has an interest in pre
the N national flag as an unalloyed symbol of our country. If this i-terest is valid, we note thatI it is dlrectl relatedto expression
therefore, O'rien is inapplicajle. And in Johnnoon the same I
Tbi Governiont's interest int prsrigth lgsspca ybol au di-
tl related to expression, thus it io outside of Owden adl together.
Now, what hoe s mean?'
The reason Johnson together with Spence is so devastating, is

hat it decisively has decided two things, first the Government'sinterest in protecting the flag is Inherently relatedto expr on,
and therefore, any rule to protect .the flair is subject to strict scruti-ny, exacting sciut ny, and second, the Government's iterest is not
sucietly compellingto -survive exacting scruti ny.

eThe t-simly no way, lf our interest'is to preserve the flag as asymbol, t~er~e is no y to get around these two derive ote.An ttute, b sed Upon pro the fl as a symbol, il be
sub t" strip y, it w be dead on arrival

Now, t know Chairan Biden, you have proposed a sttut and
oters have p osed sIla st#tUtes. The HoOsen has pio one
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that is similar, or at least will be considering one that is similar.
And the idea behind it is that, well, the statute in Johnson seemed
to just punish contemptuous conduct toward the flag, or at least of-
fansiv6 conduct toward the flag, therefore it we broaden this stat-
ute, beyond that scope, ad punish conduct with resopct to the flag
regardess of whether it's offensive or contemptuous, then we can
pass constitutional muster.

Well there are tw6 fundamental problems with this approach.
'First it does not fix the constitutional problem, and second, it
leaves you with an absurdly broad statute fhat no one really wants.
It does too much.

Now, what is the flaw in the logic? The flaw in the logic is the
mistake in thinking that the level of scrutiny depends upon the
scope ot the rule, how broad the rule is, rather than the reason for
the"rule. It's the reason for the rule that determines whether you
are subject to strict scrutiny or lenient scrutiny. It does not depend
on the scope of the rule. .

Now, it's not just me saying this. The Supreme Court has specifi-
cally address this in Spence. In Spence there was a neutral stat-
ute very much like the statute you're proposing. It'prohibited affx.
ing anything to the flag. Intent did not matter. You did not needto
have a contemptuous intent, nor did it make any difference wheth-
er you were trying to convey a mepage. It was just a flat out prohi-
bition on attaching any foreign object to the flag. It covered the
veteran who put his b4ttalion pin. It covered someone ho put a
swastika on the flag. The court said, it doesn't matter that's neu-
tral or a appears to be neutral. The Government's interest is to pro-
tect the flag as a symbol, therefore, you are subject to strict scruti.
ny.

Consider the logic behind the statute, and think about how it
would be applied in other contexts. Suppose 'that the premise is
that you can sustain a prohibition on expressive conduct as long as
you are also ato extend a prohibition to people who'have no
expressive motive. Well, this is Wrong. The thing that counts is the
Government's motive, not the motive of the actor. If the Govern-
ment's reasons are related to expression, the Government will lose,

Black arm bands. Suppose the Government starts outwith a stat-
ute, and says, we don't want you wearing black arm bands. The
court strikes it down. It's not viewpoint neutral.

The State comes back and ys, OKX You can't wear anyhing
black above your waist in school, nothing, no shirt, no sweater, no
black arm band. So we're not really-we don't care about expres-
sion. How long would that statute last?

Book burning, suppose the Government starts out with a statute
and .oyo, we i these 10 books. You can't burn them to show your
'dissatifaction with 'the ideas contained therein. That's struck'
--don.The State come( back and says, you can't burn these books,
period. Thes10 books, we don't Want you destroying them; This is
not because of the oentnt of the books.This is because We want to
prteat the physical integrity of the books. Well why do we want
to Protect the physical integrity of the books? Why the books and
not something else?

A rod flag, suppose we have a lawwhich says, you cannot bear a
4red flg in order to show support for the, Commiists.It's stuck
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down. Congr comes back with a statute and says, OK. You can't
carry a red flag at all. Whether or not you intend t communicateanything. A Rig is nherenty expressive and It's clear that thereason or Ahe rule is related to expression. The Government willlose on a those examples. Then we are left with an absurdly over.
broad statute.

The problem, the constitutional amendment will permit Congress
and the States to go and punish, as they have in the past, contemp-tuous conduct, whichis the stuff that peo le find offensive. Thestatute will punish completely innocent conduct that no one is con.
corned about, and, in fact, patriotic conduct.

Let me give you an example. The statute has an absolute prohibi.
tion on defacement. Well, m order to be neutral, you have to pro-hibit any kind, of deace ment, whether it's patriotic or not. You
cannot make a distinction between a swastika and a regimental
emblem, If you do, you lose even the pretext of neutrality. And soou would have to pobit patriotic inscriptions on flags, which
have been permitted for tim and memorial.

There s an absolute prohibition on any mutilation, Well, we can't
make a movie now, under this statute, of Fort McHenry becausethe rockets red glare actually lit up the flag and it did damage tothe .l We cant show that. You cannot mutilate the flag as part
ofmnscn film.

Regardless of your intent, your purpose ca be to ennoble the
flag to hit its symbolic value, ani we re saying, no, you can't dotio. po e e ioed out, the current statute extends to depic-tions o A #e _a I wa w odhave under the statute,
news rp e not print a masthead that covered the fla. You
couldn't throw away an object, crumple it up and mutilate it, that
ha a daepiction of t flag on it.

Now, thoeAburd results are not really- what Congress wants. IfCongress could do without this statute, it would. It would Pass a,
statute like it did In 1968

Now, let me Vve you an example of, you know, the kind of resultthat we get' under this statute. This is the actual flag carried'up
San 4uan Hill. It was carried by the lead unit, the 18th Regiment
1.8 Infantry, aod the roudly emblazon their name right across
the flag as YOu see; 1,0 Americans died following this fla up
San JUan Hill.

Now, the bullets were like a hail storm that day, and so a lot ofSdamage was0 done -to this flag. Not all of it is evident because of theway it's folded, bUt a lot of battle scars'are on this flag. Under thestatute, you can't have regiments put their name on the flag, that'sdefacement. Nor could you ever stow an accurate rendition of thisbattle. You could not show pe being done to the flag. 1owis4that what we are ray afer? No. That doesn Ua any sense.
An te reason we're doing this, he reason we're going through

this is to get to the people WhO reay engag in contemptuous con.duct, towad the f-. And the only way that can be done' anarrow and focused manner is through constitutional amend-
Mr. C, I'll end my prepared remarks there and answer-

a*ay questions that you might have.
[ sh statement of Mr. Bjii follows:]
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Mr. Chairman and Members of the Committees

Thank you for providing me the opportunity to appear today.

I am pleased to present to the Committee the Administration's

views on a constitutional amendment to allow Congress and the

States to prohibit the physical desecration of the Flag of the

United States. This proposed amendment is prompted by the

Supreme Court's recent decision in Texas v. Johns, 57 U.S.LfW.

4770 (3unq 21, 1989), which ruled that a State cannot punish a
person for burning the Flag. For reasons which I will explain, a

constitutional amendment is the only way to protect the Flag in

the wake of the Court*s expansive decision. An amendment is the

only way to adequately respond to the overwhelming--and

understandable--sentiment of the American people that the Flag

must be protected. I trust that few among us would disagree that

the Flag is deserving of protection. As the symbol of our

Nation, the Flag is the embodiment of our commitment to freedom.

It stands in sacred honor of those who have sacrificed their

lives in defense of that freedom. It holds in sacred trust-the

spirit of the American people.

Given the deserved reverence accorded the Flag, it is not at

all surprising that the American people reacted with outrage when

they were told that this Flag can be burned, AW redded and spat

'upon with impunity. it would have been surprising had they

reacted otherwise.

-- The President shares the profound sense of personal

violation felt by the American people. He firmly believes that
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we have an obligation to the people to act swiftly and decisively

to protect the Flag from those who would break our spirit through

desecration of this one symbol'that unites us.

We-must bemindful that we here in Washington are but

trustees of the will of the peoples our authority is derivative.

The will of the people is unmistakable. They want the Flag of

the United-States protected from those who would defile it.

I, INTRODUCTION

The issue that has occupied the lion's share of the time

thus far is not whether to provide protection for the Flag, but

hw to provide that protection. Specifically, the debate has

centered around whether an amendment to the Constitution is

required or whether a statute would suffice. The Department of

Justice, at the request of the President, has carefully

considered whether it is possible to protect theFlag through a

statute. You have my assurance that the President and the

Attorney General would be the first to support a statute it they

thought a statute could survive constitutional challenge and

protect the Flag from desecration. Unfortunately, we' are

convinced that, in light of the expansive decision of the court,

a statute simply would not suffice, and that the only way to

ensure protection of the Flag is through a constitutional

amendment. This is confirmed by. even the most cursory reading of

the courts opinion.

-2 -



The reason that a statute purporting to protect the Flag

* would be unconstitutional is simple. In Texaa v. Johnson, the

Court held that whenever someone-burns the Flag for expressive

purposes, that conduct is protected by the First Amend*ents that

to prohibit such conduct# the Government must have a compelling

reason that is unrelated to expression that the Government's

reason for protecting the Flag (to preserve it as a symbol of

national unity) is inherently and necessarily related to-

expressioni and that the Government's interest in protecting the
Flag as a symbol of our national unity can never be sufficiently

compelling to overcome an individual's First Amendment interest

in burning the Flag for communicative purposes. This reasoning

plainly would extend to any Flag desecration statute enacted to

protect the Flag as a symbol of our Nation.

We do not believe that it is necessarily unfortunate that an

amendment is required. The amendment process serves as a

reminder, lest we forget, that the law is gZ the people.

II. ANALYSIS OF EXA V. OHNSO

To make an informed judgment as to whether an amendment is

required, it is necessary to understand both the way in which the

* Supreme Court analyzes symbolic speech cases, and the reasoning

employed by the Court in reaching its decision in 1UmUa-V.
ap hnson._

- 3 -
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The Court has repeatedly held that the First Amendment
extends to symbolic speech where the conduct was intended to

. convey a message and the likelihood was great that the message
conveyed would be understood. -i SBnao v.'W hintgn, 418 Uf.s.
405, 410-411 (1974). Fop example, the Court held inA r ,a
ZcJmIft$W#, 3.83 U.8. 131 (1966), that a- peaceful sit-in in a
polio library to protest the library'#s policy of segregation was
protected by" the First Amendment. Where the GoVernment attempts
to prohibit punish or otherwise burden communicative conduct,
the court carefully analyzes the Government's interest in
imposing the burdens. It the Government's interest is unrelated
to suppression of expression, the regulation is subjected to the
comparatively more lenient standard set forth in the Court'
opinion in United sta M v. O'Bri, 391 U.S. 367 (1968). Under
that standard, the Government' interest must only be important
or substantial to justify the regulation. Z4. at 377. If, on
the other hand, the Government's interest is related to
suppression of expression, the regulation is subjected to the
"most exacting scrutiny. Taxas v. 3ohngon, 57 U.S.L.W. 4170,
4774 (quoting AgM V. MrU, 485 U.S. 312, 321 (1988)). Under
this standard, the Government's interest must be compelling.

Turning to the decision in Te~ag v. J gnso, the threshold
question addressed by the Court was whether Johnson's burning of
-the Flag constituted expressive conduct protected by the First
_'Amendment. Noting that the Flag is z(p]regnant with expressive
content?-# J. at 4772, the Court readily determined that

-4-



johmon*s burning of the rlag was *#sufficiently imbued with

elesents- Of communication," JA'. (quoting Dsn=a v.. ashinaten.

418 U.S.405, 409 (1974)), to justify invocation of the First

AMIenf~

The ,Cort then analysed the interests advanced by the state

in support of Its Flag burning prohibition to determine whether

those interests related to the suppresino xrsin a
v. 3ghnnofl JA. at 4772# The State of Texas asserted'two

interests in support of its prohibition on Flag burnings

-preventing breaches of the peace, and preserving the Flagao as,
symbol of nationhood and national unity. .The Court held that the

* State's interest in preventing breaches of the peace was not

implicated on the record because there was no evidence that

Johnson's burning of the Flag-actually caused a breach of the

peace, and he was not prosecuted for breach of the peace. IA* -at

4772-4773.

significantly, however, the Court held that the government.

can never Ammi- that Flagt burning will cause a breach of the
. peace. Zd. at 4773. Moreover, said the court, Johnson's bu

* of the- Fag' as a Ogeneraitzed expression of dissatisfaction with,

the policies of the Federal Government' was not the equivalent of

"fighting words# that could cause a breach of the peace because

"(nio reasonable onlooker" would regard it as a 'direct personal

insult or an invitation to exchange fisticuffs.' IA. The Court

went on to say that its preqedents "recognize that a principal

' function of free speech under our system of government is to

-5-



invite dispute. rt may indeed best serve its high purpose when
it induces a condition of unrest, creates dissatisfaction with
conditions as they are, or even stirs people to anger. 4.
(quoting Vi # v, QbIf , 337 U.S. 1, 4 (1949). 4 ..

The Court then turned to the State's asserted interest in
preserving the Flag as a symbol of our Nation. It held that this,

interest was directly related to the suppression o expression:

"([fthe Government's interest in preserving the flag's special
symbolic value 'is directly related to expression in the context

of activity*, intended to express a message. 'Z.-(quoting
Senle, 418 0.S. at 414 n.8). Because the State's interest in
preventing Flag burning was related to expression, the Court held
that the considerably less demanding standard of 6*Brien did not
apply, and that the State's interest must be subjected to the

"nost exacting scrutiny." IA. at 4774.

The Court held that Texas' interest in preserving the Flag
as a symbol of our Nation and national unity could not justify
its prohibition on Flag burning. The Court reasoned that
governmental protection of the FIag because of its symbolic
importance to the Nation Vould be tantamount to a governmental
directive that the &symbol be used to express only one view of'
that-sAbol-oriti referents." IA. at 4775.. The Government,
said the Court, may not Ofosteo its own view of the flag by

..prohibiting expressive conduct relating to it.* Z. Any attempt'
to preserve the Flag as a symbol offends the "bedrock principles
that "the Government may not prohibit the expression of an idea

-6-
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simply because society finds the idea itself offensive or

disagreeable." id. at 4774. Finally, the Court explicitly

refused to accord the Flag any special constitutional

significance, finding "no indication - either in the text of the

constitution or in (its] cases interpreting it - that a separate

juridical category exists for the American'flag alone." Zd. at

4775.

III. CONSTITUTIONALITY OF FLAG DESECRATION
STATUTE$ AFTER TEXAS V. JOHNSON

We think it is plain under this reasoning that any statute

prohibiting desecration of the Flag for communicative purposes

Would be unconstitutional. The Flag is by nature communicative.

It is a symbol 0[p]regnant with expressive content." Zd. at

4772. Thus, the Government's interest in preserving the #lag as

a symbol is inherently related to expression. It is precisely

because the Flag is the symbol of this Nation that the Government

wants it-protected against conduct that will undermine its

.communicative force, .. , conduct that will prevent or interfere

with the message communicated by the Flag. As the Court observed

in Texas v. Johnson, the Government "is concerned that such

conduct will lead people to believe either that the flag does not

stand for nationhood and national unity, but instead reflects

other, less positive concepts, or that the concepts reflected in

the flag do not in fact exist, that is, we do not enjoy unity as

-7-



77

a Nation.d Xg, at 4713. Accordingly, any Flag desecration
statute will be subject to the most exacting sorutiny.0

"O Court has held that under this exacting scrutiny the
Government's interest in preserving the symbolic value of the
Flag can never be sufficiently compelling to stop an individual
from desecrating the Flag whenever the desecration is done for
communicative purposes.

An alerted interest in preventing breaches of the peace
would not save the statute because the Court also held that the
Government ,may never assume that Flag burning or other Flag
desecration will cause a breach of the peace. Moreover# the
Court has said that desecration of the Flag as a "generalized
expression of dissatisfaction with the policies of the Federal
Government" cannot cause a breach of the peace because "tnlo
reasonable onlooker" would regard it as a "direct personal insult
or afi invitation to exchange fisticuffs." Zd. at 4773. The
Courts categorical rejection on these grounds of the only two
conceivable interests for prohibiting the desecration of the Flag
render it certain that the Court would strike down any such

statute.

It has been argued that the Court would uphold a statute if
it prohibited aU Flag desecration, whether in public or private,
and whether done with contempt or not. This argument is
demonstrably wrong because it assumes that the Government's
reason for enacting a facially neutral prohibition (that is# a
statute neutral as to the nartimgr viewpoint expressed) would

-8-
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be 'unrelated to expression." It would not be. The Government's

reason for passing a vieWpoint-neutral prohibition would be the

same as its reason for-passing a prohibition on contemptuous

desecration only: protection of the symbolic value of the Flag.

The Supreme court has held in two successive cases# S9nce v.

Washington and Texas v. Johnson, that it is the Government's

reason for the prohibition, not the scope of the prohibition,

that determines the level of scrutiny. Because the Government's

reason for protecting the Flag is necessarily related'tO

expression, the prohibition would always be subjected to exacting

scrutiny, and therefore would never prevail over an individual's

First Amendment interest in expressive conduct.

In essence, the argument fails to appreciate that a statute

neutral as to the particular viewpoint expressed can nonetheless

be unconstitutional if its prohibition is content-based (L,

related to expression). The Supreme Court has distinguished

between "content" and "viewpoint" regulation. a, e kM v.

Barry, 108 S. Ct. 1157, 1163-1164 (1988). If the regulation is

either content-based or viewpoint-based, it is subject to the

"most exacting scrutiny." IA. Importantly, a regulation can be

viewpoint-neutral, but content-based. id. Even assuming that

the proposed statute would be held tO be vewpoint-neutral (which

itself is doubtful), it would never be held content-neutral.

A statute is content-neutral only if its restrictions on

communicative activity "are Justified without reference to the

content of the regulated speech.* IA. at 1163 (quoting Virainia

-9-
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Pha3Msgy Boar V. Virainia Citizens Constmer Council. Tnc., 425
U.S..748, 771 (1976)). Its restrictions must hove 'nothing to do
with that speechvv the statute must not have been "aim[ed) at the
suppression of free expression.0 IA.; see almg Teua V. Johnson,

57 U.S.L.W. 4770, 4774.

The restrictions imposed on speech, even'by a facially
neutral Flag desecration statute, neither would nor ever could be
justified by anything other than the Government's interest in
protecting the symbolic value of the Flag. (Any legislative
determination to the contrary would plainly be pretext and would
be recognized by the court as such. a, Le.g., Ifllace V.
Jaffres, 472 U.S. 38 (1985)). Indeed, in anarig v. Washington,
.the Court considered a facially neutral statute virtually
identical to the statute now proposed. Prosecution under the
statute at issue in that case, like under the statute proposed

here,

[did] not depend upon whether the flag is used forcommunicative or noncommunicative purposes; uponwhether a particular message is deemed commercial orpolitical; upon whether the use of the flag isrespectful or contemptuous; or upovtwhetherany
particular segment of the State's citizenry might
applaud or oppose the intended message.

Sence, 418U.0. at 422-23 (Rehnquist, T,. ,'dissenting). In
holding the statute unconstitutional as applied to a person
engaged-in communicative conduct, the Court explained that

(even] (if (the government's interest in preserving
the value of the Flag as a symbol of our Nation] isvalid, we note that it is directly related toexpression in the context of activity like that
undertaken by appellant.

- 10 -
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Id. at 414 n.8. Justice Brennan, the author of the Court's

opinion in TXas v. Johnson, in fact has previously written that,

the only basis for a governmental interest (if -any)'in
protecting the flag is precisely the fact that the flag
has substantive meaning as a political symbol. Thus,
assuming that there is a legitimate interest at stake,
it can hardly be said to be one divorced from political
expression.

LitM v. United States, 459 U.S. 949, 953 (1982)(Brennan, J,,

dissenting). And, the Supreme court in TeAM v. Johnson has now

held that the Government's interest in protecting'the Flag as ai

national symbol is, by definition, related-to the suppression of,

free expression. Thus, it simply could never be sucpessfully

maintained that such a statute was content-neutral. The statute

is not rendered content-neutral merely because it prohibits

private desecration as well as p%blic desecrations of the Flag.

The Government's purpose in prohibiting the desecration is the

same whether or not the statute extends to private conduct.

Because any statute would necessarily relateto expression,

the more relaxed standard of OBrien would never apply, and the

statute would always be subject to the "most exacting scrutiny.M

The Supreme Court in 2Tgxg v. Johnson has now unequivocally held,

however, that the government's interest in protection of the

symbolic value of the Flag will never support a prohibition on

the communicative desecration of the Flag under this heightened

standard. As Justice Brennab has sid, anygoverebtl

interest in protecting the flag's symbolism is one that cannot

pass muster under the third branch of the O'Brien test.* Ein V.

United States, 459 U.S. at 953 denied, Brennan, J.,
- 11 -
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dissenting). orepver, ,the Court has flatly refused to recognize
a separate constitutional or lurJdi a1catgory for the Flag.

In the face of the Court0s holdings in ;Oxpa V. jQsnMa,
an4, sen v. =anhinao,nd spooially given the sweeping
reasoning in those cases, it cannot be seriously aintained that
a statute aimed sVprot.oting the Flag would be aonstitutpn#.
8jinificantly, Justice. Brennan imself has evon written that, a
statute "that simply outlawed a= public burning or mutilation of
the flag, regardless of the expressive intent or. nonintent of the-
actor,. would be invalid' for the reasons stated in,

Sm2ac." 1IUA V. United Sta 459 U.S. at 955 n.7,

IV. PROPOSED CONSTITUTIONAL AMENDMENT

If we are interested in protecting the Flog from
desecration, the focus should be on the various amendments that
have been proposed in the two Houses of the Congress. Today, I
would like to discuss the amendment that has been prOposed by

''Senators Dole anq Dixon, and endorsed by the President. That
amendment reads: "The Congress and the States shall have power
to prohibit the physical desecration of the Flag of the United
States."m

-The Tirst, and perhaps most important, point to be made is
hattheamedmet does npi-t itsl prohibit Plag desecration.

The amendment merely empowers Congress and the States to prohibit

legislatively the physical desecration of the Flag, and

- 12 -
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establishes the boundaries within whioh they may legislate. With

the ratification of this amendment Congress and State

legislatures, the representatives of, the people, would be able to

decide it they want to prohibit Olaq deseorationj and if so, in

what manner. W- believe it is fitting" that, theo'people should

decide "through their elected representatives thi extent to which"

they to prohibit desecration of their natiOnal symbol. ' This

amendment gives them that opportunity.

The amendment would define the framework within which the

legislative authority of the Congress and the State3 could be

exercised. Within think framework, however, the Congress and the

States would have Vide latitude to prohibit that conduct toward

the Flag that they believe deserves proscription.

If Congress and the States chose to legislate, as we

anticipate they would, they would be permitted and obliged to

draw lines. Fot example they would have to determine how they

wished to define "FlagO and *physical desecration' of the-Flag.

They would have to decide whether to make intent a necessary

element of a Flag desecration offense. Doubtless, there would be

other questions as well. I can describe the general nature of

the decisions that would have to be made on the principal issues.

But again I would emphasis* that this amendment creates only the

necessary framework;, the bulk of the deoisionmakin# wouldbe left

to the legislatures.

The first question that the legislatures would face is how

to define Qlagq' There would be any number of options that

-13-
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Would be permissible under the amendment Let me discuss three
of the ost Obvious. First, OFlag olQuld be defined narrovw.y as.
only a cloth, or other, material readily, capable of kting waved or
flown, with the characteristics of the official Flag oftthe
United States, as described in 4 U.O'C0 I l., (This deintion
could also include historic versions ..o the Flag (j3e., a i-etar
versionh) A benefit of such an ob ctive def.nition is that
there would be absolute, certainty as to what one-would be
prohibited- from deseorating. One oft -he costs of such a, narrow

-definition, however, is that legislatures would not be
prohibiting acts that are ,just as damaging to the symbolism of
the Flag as desecration of the Flag itself. People would simply
circumvent any statutory prohibition-by desecratingg a Flg that
is slightly different in an undetectoble way from the actual
Flag. For instance, they would burm or shred a Flag that has
only 49 stars, or one on which the stripes are of incrementally-
different dimension, but is otherwise identical to the official
Flag. While we believe the amendment, would certainly permit the.
legislatures to define #Flag in this manner, legislatures would -
be free to adopt a broader definition, as Congress itself has

done.

A second option for the legislatures would be to define
*FlagO as anything that a reasonable person would perceive to'be
a Flag of the United states meeting the dimensions and having the
characteristics of the Flag as set tortb-in 4 U.S.C. 1 1, and

capable of being readily waved or flown, whether, or not it is

- 14 -



precictly 'idntioal to the Flag as so defined. This definition

would ektend protection to any Flag with a slight variation,

(j.., a Flag with a stripe missing). However, it would notd

prohibit destruction of a poster or a painting of the Flag, or

the painting of a picture of the Flag with a swastika on it,

because a reasonable observer would not mistake such an object, as

an actual Flag. In this regard, the definition is substantially

-narrower than the existing federal statute, which extends to any

4v object 'that van average person seeing the same without

deliberation may believe . . to representO the Flag. 18 U.S.C.

5 70"(0)..

A third option for Congress and the States would be to

define *Flag* as it is defined in the existing federal Flag

desecration-statute, X8 U.S.C. I 700(b). The federal statute

prohibiting Flag desecration, 18 U.S.C. f 700(b), defines 0Flag!

as follows:,

any flag, standard, colors, ensign, or any picture or
representation of either, or of any part or parts of
either, made of any substance or represented on any
substance, of any sixe evidently purporting to be
either of said flag, standard, color, or ensign of the
United States of America, or a picture or a
representation of either, upon which shall be shown the
colors, the stars and the stripes, in any number of
either thereof, or of any part or parts of either, by
which the average person seeing the same without
deliberation may believe the same to represent the
flag, standards, colors, or ensign-of-the United States

- tof Amerioa.

. 8 .S.C. I 106(b). In general terms, thi definition includes

any Flag, portion of a Flag, or any picture or representation of

a Flag. It would allow the legislatures to protect depiction* of

- 15 -
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ithe Flag, such as posters, murals, pictures, buttons1 and any
other-rpresentation of the Flag. This definition would be.
consistent with the Government's interest in preserving the
Flag s symbolic value because it recognizes that the desecration
of representations of the Flag damage& hat interest aswmuch as
desecration of the Flag itself, Z would note that even the-
legislative proposals proffered to redress the Court's decision
would retain this definition of Flag.

r Regardless of how "Flagk is defined, however, Congress and
the State legislatures would have to define the term clearly to
avoid successful challenge on the ground that they are-
:unconstitutionally vague. In fact, it is* worth'notingthat many
Flag desecration statutes have been invalidatedon the ground
that they were unconstitutionally vague. faw , Jg, Smith v,

Qtgia[n, 415 U.S. 566 (1974).
-We believe the phrase "physical desecration,* too would

provide some latitude to Congress apd the States, although the
amendment would significantly channel the legislative decision.
There are two discrete aspects of the ter "physical,
desecration, 'physicalO and 'desecration.' The amendment would
not permit Congress or the States to -punish or penalize any non-
physical desecration of the Flag. Some contact with the Flag,
some physical touching og the Flag, whether by the person himself
or caused by the person would be e*#pntial. The legislatures,
thus Could not punishor penalize mere words or gestures directed
at the Flag, regardless of their offensiveness.~

- 16 -
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The amendment would simply import the common-sense

understanding of the term "desecration.' Webster's Ninth New

Collegiate Dictionary defines #desecrate" as follows: "i. to

violate the sanctity of: PROFANE2: to treat irreverently or

contemptuously often in a way that provokes outrage on the part

of others." Black's Law Dictionary contains a similar definition

of "desecrate#: "To violate sanctity of, to profane, or to put

to unworthy use." These definitions capture the essence of the

term as Used in the amendment. indeed, these definitions make

clear that a ban on OdesecrationO is particularly well suited for

preserving the symbolic value of the Flag.

There are an infinite number of forms of desecration. r

will not attempt even a representative listing here. But

obviously, the legislatures could clearly prohibit the burning,

shredding and similar defilement of the Flag...

I would note, however, that we do not understand that the

legislatures could ever prohibit the proper display of the Flag

merely because they believe the particular surroundings of the

display are unfitting for the Flag. The proper display of the

Flag, without more, could never constitute an act of physical

desecration. We simply do not believe the GoVernment should be

in the position of making value judgments about whether the

proper display of the Flag in particular settings and by

particular persons is nonetheless demeaning. As long as the Flag

is displayed in a customary mannoir, and not physically

mistreated, the amendment would not authorize punishment or

-17 -



penalty. Of course, the legislatures could constitutionally
prohibit the display of the Flag in a flnne that they deemed,

inappropriate because such proscriptions would not require value
judgments about who could display the Flag or where it could be
displayed. Thus, they could prohibit, for example, the display
of the Flag on the floor or the upside-down display of the Flag.

-Beyond this, I would simply urge the Committee not to lose
sight of the ultimate objective of protecting the Flag by,

becoming mired in countless hypothetical that can be posed to
test at'the margins choice of the term "desecration.' One can

always construct hypotheticals that push the'limits of any word
in the language. This is as true of .statutory language as it is
of constitutional language. In the end, those who are
responsible for the ultimate choice of language, must simply
choose terms that most clearly reach the conduct they wish to
reach, and only that conduct. At the-margins, one has no choice

but to rely upon the individual legislatures in the first
instance, and ultimately on the courts, to prevent application of
the language in a manner that would do injustice to the drafters,

intent.

We believe that the phrase "physical desecration" is
sufficiently flexible to permit the Congress and the States to.
reach all physical acts of desecration with which the people are
concerned, yet sufficiently exacting to prohibit them from

reaching activity that is properly protected.

- 18 -
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The third area in which Congress and the States will have to

draw lines relates to the actor's state of mind. The amendment

only authorizes prohibition of voluntary actions: involuntary

acts--such as accidents--could not be punished. The more

difficult issues whether the actor must intend to be

contemptuous toward the Flag. We believe Congress and the States

are, and should be, free to decide whether to require intent. 'We

suspect that they will choose to require that the actor intend to

cast contempt. Because the overwhelming number of physical acts

that are of concern to us are intended to express contempt for

the Flag, we would not be especially troubled were they to choose

to require intent. Nevertheless, there may well be conduct that

the legislatures would want to prohibit, irrespective of the

intent of the actor, and they would be permitted to do so under

the amendment. The legislatures would be free to impose an

intent requirement or not, as they deemed appropriate.

We think offering legislatures the option of prohibiting

only intentionally contemptuous, physical desecration represents

a significant advantage of the amendment over the proposed

statute. Presumably to convinc4rthe courts that its

proscriptions are unrelated to expression, the proposed statute

would regure that the Government prohibit acts without regard to

whether they cast contempt. Thus, a child who innocently steps

on a Flag, a person who crumbles a Fourth of July Flag-decorated

paper cup, or a veteran who burns an old Flag out of reverence

and respect would ail presumably be prosecutable under the

-19-
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proposed statute. While we do not believe that most people want

to prohibit actions, such as those identified above, when they

are not done to cast contempt, we believe that Congress and the

States should be free to make that determination as they see fit,

to create the exceptions that logic and reason compel.

By way of summary, the Dole-Dixon amendment confers

substantial discretion on Congress and the States to determine

precisely the degrading acts toward our Flag that are to be

prohibited. The amendment gives them the latitude to draw

reasonable lines that will reflect the conscience of the people.

The Administration believes that this is as it should be.

The proposed statute not only prohibits much conduct that no one

wishes to prohibit: ultimately it would not constitutionally

prohibit the very acts that we wish to prohibit.

coQHLl8Ii

On behalf of the President, I urge the prompt approval of

the Dole-Dixon Amendment so that the ratification process may

begin.

- 20 -
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The CHAIRMAN. Tell me how the constitutional amendment
works if you will, please.

Mr. Bin. Sure. The constitutional amendment itself does not
prohibit flag desecration. It empowers Congress and the States to
pass laws that prohibit physical desecration. Now, like a statute,
the legislature will have certain choices to make in drawing those
lines. The problem with the statutory approach that's being pro-
posed is that you don't have a choice. You have to draw the line all
the way out on the extreme point, In other words, the statute
that's being proposed goes to the very fringe of what would be per-
missible for any legislative body to pass under the constitutional
amendment.

Now, the amendment sets a general framework, certain bound-
aries. And within that, the legislatures can make certain choices.
For example, what is a flag? Basically three options, you could say
it would be the official flag of the United States, but it has to actu-
ally be the flag. You could say it's what a reasonable person would
perceive to be a flag. So a 49-star flag that's burned would be cov-
ered. Or you could go still further and say that representations or
depictions of the flag would also be covered. And, In fact, it's that
last step that Congress took in the 1968 statute. Congress has al-
ready gone the whole hog and covered all three of those. Physical
desecration would be the next term that the legislatures would
deal with.

We read "physical" as requiring a physical contact with a flag by
a person or caused by a person. So you can t punish words or ges-
tures. It actually has to be physical contact with the flag.

The word "desecrate" we believe imports the common sense un-
derstanding of that term, and requires that the contact would have
to be such that an objective observer would reasonably perceive it
to be contemptuous.

Legislatures could not prohibit the proper display of the flag
merely because they believe the particular surroundings unfit.
There would actually have to be contact with the flag that a rea-
sonable observer would view as contemptuous conduct.

Then the final choice would be state of mind. Now, the legisla-
tures will have a choice as to whether to require a contemptuous
state of mind or not. Now, 48 States and Congress have generally
required contemptuous intent, because 99 percent of the conduct is
contemptuous toward the flag. And so if you look at the State laws
and if you look at what Congress has already passed, it's limited to
contemptuous actions. We think that most Stat and Congress will
continue to require a contempt state of mind. There may be cir-
cumstances, however, where the would like the latitude to go
beyond that, for example, to prohbit the display of the flag on the
ground without having to show intent. So there is flexibility under
the constitutional amendment.

The problem with the statute is that In order to try to slalom
through the constitutional obstacles, the statute requires that there
be no intent requirement, no contemptuous intent requirement,
and that people can be punished regardless of their motives.

The CHAbAN. So what we are trying to get at here in the
amendment is not only preventing physical desecration, but we're
also trying to get at the reason, the intent. We're trying to get at
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the communicative impact. We're trying to get at the speech; is
that right?

Mr. B. No. Under the constitutional amendment, we are
trying legislatures the latitude to identify the kind of conduct they
want to prohibit.

The CHAIRMAN. But if they want to do that, they can? In other
words, if the legislature wants to, under the President's amend-
ment, get at speech, they can do that? In other words, they can
define what contemptuous is, can't they? They can say if you say
anything that relates to positions held by the Communist Party or
the Fascist Party or relates to criticisms about elected officials in
the State, the Governor, the Senators that's contemptuous?

Mr. BARR. No, Mr. Chairman. As I said, the constitutional
amendment would not permit the prohibition of words or gestures.
It would only permit legislatures to prohibit physical contact with
the flag that could be reasonably understood to be contemptuous.
So it would permit States to say, trampling on the flag is prohibit-
ed.

The CHAIRMAN. That's the kind of statute a State could pass.
Could they pass a statute allowing me to burn the flag saying, I
burn this because my heart is broken and because x number of ma-
rines were killed in Lebanon, and I'm offering this flag up as a
symbol of the fire and tragedy that they underwent prior to their
death? Could they-

Mr. BARe. Well, under your statute, that person would have to
be prosecuted regardless of intent.

The CHAIRMAN. That's correct.
Mr. BARR. Under the existing law, the Government would have

to show the person was intending to cast contempt upon the flag.
The CHAIRMAN. I see.
Mr. BARR. The constitutional amendment would give the legisla-

tures the discretion along that spectrum.
The CHAIMAN. So what the legislatures could do, they could ef-

fectively make judgments about censoring certain kinds of speech
related to the rationale of desecrating the flag, destroying the flag,
and distinguish .among them. They could say, you can destroy theflag if you re doing it in the name of the Democrat and Republican
Party and offering it up as a symbol of the heroism of those who
were consumed in the flames of war, and they could allow that.
But they could say it was contemptuous if the flag was being
burned, burning the flag saying, I burn this flag because I believe
the Government of this State and this Nation is represented by
that Governor who is a bonehead sitting up there and is an abso-
lute idiot, and so I burn the flag to demonstrate my contempt for
him for the State legislature, and for the State government.

Mr. BAm. The constitutional amendment would permit the legis-
lature to make a distinction between contemptuous treatment of
the flag and innocent treatment of the flag. So the legislature could
say, for example, that it is not defacement of the flag to permit
military units to put their insignias on the flag, which they have
done for time and memorial. That seems to us to be quite reasona.
ble.

The CHAIRMAN. The State could also make distinctions of what-
it could affect free speech associated with-in defining what is con-

Ut
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temptuous, the legislature could be as pernicious or as consistent
with what is heretofore been considered the latitude of speech in
this country n making a Judgment whether the action was, in fact,
legitimate or illegitimate, was violation of the law or not a viola-
tion of the law- is that right? I

Mr. BAm. Wel1, within the confines of the constitutional in the
langua e, the legislature has latitude in the three areas that I sug-
ges ted.our amendment prohibits a lot of speech.

The CIIMII . Let's assume for purposes of this discussion that
my amendment makes no sense.

Mr. BAz. Your statute, I mean.
The CHamIaN. My statute, let's assume it makes no sense. So I

will grant that to you for the purposes of this discussion. So my
statute makes no sense.

Now, let's move to the constitutional amendment, and let's just
focus on that. We've now concluded my statute not only is not con-
stitutional, would not pass constitutional muster, but it would be
bad policy even if it would pass constitutional muster, because
that's essentially what you're saying, right?

Mr. Bma. Yes.
The CWmVmAN. Now, let's talk about the amendment.
As I understand the amendment, because the legislature has the

latitude, at least in three areas under the amendment, one of those
areas is actually to regulate speech; is that not correct? That's the
latitude It has, the speech related to the destruction for purposes of
a court determining whether or not it was contemptuous.

Mr. Bmmas. I'm not sure what you mean by regiate speech. The
legislature can determine whether it wants to limit the prohibition
to contemptuous handling of the flag.

The CH mvAN. But it defines what contemptuous is, doesn't it?
It can define what contemptuous is?

Mr. Bin. Well, as long as-well-
The CH miw . Let's assume the legislature passed a law saying

that if there's any destruction or desecration of a flag and associat-
ed with that destruction is criticism of the existence of a deity the
sanctity of the government of the State of South Carolina, and the
wisdom of the leadership of the United States; it could do that,
couldn't it?

Mr. BAm. Well, the limitations would be that the conduct would
have to be the physical desecration of the flag.

The CHAnMAN. That's right. It would have to result in the physi.
cal desecration.

But whether or not the physical desecration was done contemp-
tuously, because obviously if it wasn't done contemptuously, it's not
a crime. If you go under the existing rules, whether it's the Boy
Scout Handbook, and I'm not being facetious, or military regula-
tions and destroy a flag, "desecrate a flag," it's not desecration, per
Be, by burning the flag, destroying the flag, because that's the way
it is done under the handbook, the rules. I'm not being facetious
when I say this. So that's not contemptuous.

So whether or not you are guilty of violating the law will depend
upon what the legislature and/or the court in that State defines as
contemptuous, correct?
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Mr. BAss. Well, let me approach it this way. Contemptuousness
can come in in two ways. First, the physical act itself, the physical
desecration itself has to be the kind of conduct that a reasonable
observer would understand to be contemptuous. So that the legisla-
ture could not prohibit kissing the flag because the act itsedoes
not fall within the common import of the word desecration.

The CHasMw. Oh, I see. I'm confused now.
Mr. Bmu. Now, second, the legislature would have discretion to

determine whether there was a mens rea requirement in the sense
that there was a requirement that the act, which would normally
be understood as contemptuous, was in fact contemptuous.

The CHAJMAN. Understood by the person-
Mr. Bm. The reasonable observer. So that-
The CHAPMAN. Wait. You said meno rea, mens rea is--
Mr. BARR. State of mind.
The CH AIRAN [continuing]. State of mind of the person perpe-

trating the act, not the observer.
Mr. -BMA. Correct.
The CHAmM . So there's two points you're making here as I

understand it. I'm sorry to take solong, but I'm having trouble un-
dertanding this.

The first point is whether or not the observer-I take a flag, and
it's an actuid flag and I stand here and I look to all of you and I
say, I'm going to burn this flag. That's all I say. I don't say any-
thing. I Lust take it up, I borrow)% match from Senator Kennedy or
Senator Thurmond, light, end up putting it in an ashtray and burn
it.

Now, the first test of whether or not I am guilty of a crime would
be what you all thought of it. If reasonable people looking at what
I did thought what I did was a contemptuous act, then one of the
tests is met toward my guilt, correct?

Mr. BmR. Right. The legislature would have made a reasonable
judgment that burning the flag could be interpreted as physical
desecration.

The C. Right. OK. Now, there's a second test, mens rea.
What was Joe Biden thinking of at the time? What Joe Biden was
thinking, did he understand what he was doing? What was hisintent? Was Joe Biden s intent to cast contempt upon, to desecrate
the fiag? Because we both agreed that if I, through a ceremony,
and I'm not being facetious with General Thurmond-and he is a
general-with General Thurmond, we in this room take a tattered
flag and we burn it, don't say a word, but we go through a process
silently, and we burn it we may be burning it by the book, by the
handbook. So although i desecrated it, you know, it's been burned,
it's been destroyed, I'm not guilty of anything?

Mr. BAR. That's the reason we do not prosecute people who are
cremated with the flag today. That's the reason we do not pros-
ecute veterans who destroy the flag.

The CumRuw. Right. I understand that.
So the point I'm trying to make though, is that you all looking

on are going to say, well, General hurmond and his assistant, Mr.
Bid en, they just burned that flag because that's the way you do it
with tattered flash, that's Ahe way the military does it. But if Joe
Biden, or anyone else, burn. che flag, doesn't say a word, just stood
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here and burned it. I walked out here, and Just to make a point,
and had a large trash can behind it, which is not unusual for
things like this to happen for demonstrable urpob in the Senate
or in the House or Co or with Presionto, and Just turned
and lit the flag and sat own, and Just sat here and smiled while it
burned behind me. One of the things is, would a reasonable person
sitting out there think the act that IJust did, lighting a match to
that flag, was it contemptuous? Did i dolt because I was casting
contempt upon that flag?

Mr. B~As. That would be the first inquiry.
The CHAIRM . That would be the fist test, right?
Mr. E . To determine whether-
The CHAmmAn. Whether I'nl guilty or not?
Mr. B"n. No. That would be-if the statute prohibits burning,

the first Issue is--
The CHAnmm. Wasn't that desecration? Isn't burning desecra-

tion?
Mr. BARR. The inquiry on whether it's physical desecration

comes in when you're looking at the statute to see if the statute is
within the scope of the constitutional power.

The CHmRMAN. OK.
Mr. Bm. So if the statute says, we prohibit burning of the flag

to cast contempt on the flag, let's Just say that that's the statute,
which is essentially what the statute is today. The first issue is,
well, could the legislative body have prohibited burning? The
answer is yes, because it falls within the framework of physical
desecration.

How do we know that? Because the ordinary person would say
that burning can be-

The CHA~iRA. Can be.
Mr. BARR (continuing]. Can be contemptuous, would normally be

perceived as contemptuous if you're burning the flag. That's where
that inquiry comes in.

Then if you were prosecuted, the question would be, did you meet
the state of mind requirement of the statute, which would be-

The CHiuwu. Well, wouldn't you have to establish in court in
prosecuting me that it did meet the test, the first threshold test
that it was contemptuous?

What would happen if I stood in court under the hypothetical
statute we are talking about that the Constitution allows and said
in court I burned that flag out of love of my country, I burned that
flag because I felt so strongly about it? I wanted everyone in here
to look at that flag and understand what it meant, and the most
stark way to have that happen would be to burn it.

Mr. Bin. The Government would have the burden of establish-
ing beyond a reasonable doubt that you were casting contempt
upon the flag.

The CHunmAN. Right, OK. Now, we are back to the only thing I
was trying to establish.

So the Government has the burden of establishing that my
action was contemptuous. Then the Government would also have
the burden of proving that I knew it was contemptuous, I meant it
to be contemptuous, that that was my intent?
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Mr. BARR. That is what I Just said. That is what I was Just talk.
ing about.

The CAwiw. OK. Where does the mono rea come in?
Mr. Bmaa. The mens rea-
The CHuA. That is the mens rea?
Mr. BA= Right.
The CwuwA. OK.
Mr. Bmas. Now, what happens if the legislature passes a law that

says that if one were to burn the flag and while burning it suggest
that the burning was for the purpose of casting contempt not only
upon the l~ag but God and the elected officials of this State and
this country?

Mr. BAn. Well, I do not think that that would be within the
framework of the constitutional amendment.

The CHAIRMAN. Why?
Mr. BARm. Because the constitutional amendment empowers pun-

ishing, physical desecration of the flag. Now, that power cannot be
exercised-it does not grant you the power to protect, for example,the name of the deity.The e Well, I am talking too much time here. I have

other questions. I will come back.
Let me yield to my coleaue from South Carolina.
Senator THURMOND. Mr. Chairman, I would like to discuss with

you Just a moment. Judge Bork is here. He has got to catch a train
at 4 o'clock; he has to leave here by 8:80. Would it be possible if we
can get Mr. Barr to agree to stand aside and take him and Mr.
Por now? Or would you want him to come back at another hear.

ChAe C AN. Well, I do not want to inconvenience Judge Bork.
But the same request has been made by two other of our witnesses
who are from out of town, and also by our former colleague who
wished to come back. I would be reluctant to do that unless we
could have the staff go out and find out whether everyone who is to
tit*, is willing to change-because the order was known for some
time.

Senator TummoND. We can run as late as necessary to accom-
modate everybody.

The CHAiMAN. Sure.
Senator TmuwoMND. But those catching a plane or a train at a

certain time, I thought we could take then first.
The CHuMmN. I would be happy to attempt to do so.
Let us keep going with Mr. Barr, and I will ask the staff to con.

tact each of the witnesses now to see what their scheduling re-
quirements are.

In the meantime, let us continue. Any of the other three people,
they may also have 4 o'clock trains or planes. So I do not want to
take it out of order unless we know that we are not inconvenienc-
ing the other witnesses as well.

nator TmURMOND. If the other witnesses have schedules at a
definite time.

The CHAuIN. That is what I am trying to find out.
Mr. Bmn. I have to leave the country this evening.
Senator Tw OmD. What?
Mr. Bmm. I have to leave the city by 5 o'clock.
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The CH~miAN. Mr. Barr has to leave the country.
Mr. Bmn. I am leaving the city and then leaving the country to-

i senator THUaMOND. Well you would have a little more time if
Judge Bork went on to catch his train, would you not, if you stand
aside now? Would you be willing for Judge Bork to go ahead, and it
should not take over 80 minutes, and then br you back, Mr.
Barr? I am asking you if you want to do this. It is up to you
though.

Mr. BARR. Yes, I am willing to stand aside for 80 minutes.
The Cmiunw. You are willing to stand aside for 80 minutes as-

suming everyone is willing to stand aside.
Now, let us just continue the questioning. Our staffs, yours and

mine, are out there trying to figure out what the witnesses 'sched-
ules are. I promise you I *ill attempt to accommodate Judge Bork.
His testimony is important. I want to hear it. But let us move on
and not waste time while we are asking those questions. It will
take another five minutes to find out what the schedules are.

Senator THURMOND. Well, Judge Bork has to leave here in 80
minutes to catch his train.

The CHAIMA. I understand that.
Senator THURMOND. Well, if the witnesses are here, let them

stand up now and say what they can do.
The CIAomnAN. Is there any witness that has to leave town, as

Mr. Barr does, by 5 o'clock?
Senator THURMOND. By 4 he has to leave at 4 o'clock.
The CHA mm. I know. Th is not a fruitful discussion in open

session. Let me-
Senator KviwuDY. Mr. Chairman, I have just a few questions for

Mr. Barr. I will be glad to proceed in any way that you-
The CHAmmm. Why do you not proceed with questions while I

check this out.
Senator KENNZDY. Mr. Barr, in your testimony, you point out the

Congress and the states wouid have wide latitude if this amend-
ment should go in effect to prohibit that conduct towards the flag
that they believe deserves proscription.

In construing the amendment I imagine that future courts will
look to Congress intent. And one major place where that intent is
apparent is in the preamble to the amenent. And that preamble
makes it clear that physical desecration includes "displaying the
fla in a contemptuous fashion."

nd then in your testimony you define this desecration. Your
own testimony quotes Black's Law Journal as defining desecration
to include "To put to an unworthy use." Put to an unworthy use.
And/as the chairman has tried to better understand, you know,
what we are really driving at, to be put to an unworthy use,
couldn't this amendment authorize Congress or a legislature in the
future to decide that using the American flag in political commer.
cials is an unworthy use?

Mr. BAn. Well, no, Senator. What I testified before was that we
understand the term " hysical desecration," first the term "physi.
cal" requires some king of physical contact with a flag apart from
its normal display. We do not believe that the government can get
into the business, or legislatures can get into the business, of deter-
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ming who is worthy, the moral worth of individuals or contexts
in which the flag is displayed. As long as the flag is displayed in a
customary manner in a way that does not involve some kind of
contemptuous contact, with the flag, we do not believe it would be
within the power of the legislature to proscribe.

Senator KENNEDY. Well, the preamble mentions that "the physi-
cal desecration may include, but is not limited to," and then it
says, "or displaying the flag in a contemptuous manner." And your
testimony describes contemptuous manner, as I said, *"to put to an
unworthy use." And wouldn't you say that there are those who be-
lieve that using the flags in a political commercial is an unworthy
use?

Mr. BAR. Well, my whole testimony, and what I have just said
is that the word "physical" requires physical contact with the flaf.

e understand the word desecrate to require a contact that wou d
be such that an objective observer would reasonably perceive it to
be contemptuous.

We do not believe that the constitutional amendment, for exam-
ple, would authorize a legislature to prohibit some kinds of people
from displaying the flag because the display of the flag does not in-
volve an abusive physical contact with the flag and it does not in-
volve desecration within the common import of that word. And we
do not think that the legislature should get into the business of de-ciding who is morally worthy to display the flag.Senator IlNa. Well, as to "dipaying the flag in a contemp-

tuous manner" what if a politician were to wrap him or herself in
the flag, ho does that fit into your requirement? Particularly
when you are saying with your definition of an unworthy use,
there are plenty of Americans who believe that politicians wrap-
ping themselves in the flag would be an unworthy use of the flag.

Mr. BARR. First, let me say that the constitutional amendment,
the preamble language has to be interpreted against the language
of the actual amendment itself. It is the language of the amend-
ment itself that would a appear in the Constitution. And as I say, the
legislature would have the power under this amendment, which is
the power they had prior to June 21--so this is nothing new-they
would, have the power to prohibit the physical desecration of the
flag, which requires contemptuous contact with the flag.

Senator KENEDY. Well, in the preamble that talks about physi-
cal desecration-at the top of page 2, you define that as including
"displaying in a contemptuous manner." You cite the definition of
desecration as "to be put to an unworthy use." That is pretty
broad, I would think. There are a lot of people that think that the
American flag that has been carried in battle should not be put on
sliprs, should not be worn as scarves, should not be made into
bat= suits, that they have such honor for it in terms of the
American history, and when they see people wearing these as bath-
ing suits or displaying them as towels, beach towels, that that is
certainly an unworthy action.

And I think you can probably find a lot of people who would
think it was unworthy. Do you not?

Mr. Bmm. Well, I am not sure whether it really matters whether
people think it is unworthy. The issue is whether the legislatures,
the people's representatives, want to prohibit certain kinds of phys-
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ical desecration of the flag. As we say, desecration requires physi-
cal action toward the flag, on the flag, that a reasonable person
would perceive as contemptuous.

These lines would have to be drawn by the State legislature or
the Congress regardless of whether you went by constitutional
amendment or a statute. Senator Biden's statute would prohibit
people from wearing slijppers with the imprint of the flag on it.

Senator Km Y. Well, the only point is this amendment would
authorize the legislators to legislate in that particular way. Other-
wise, I do not know what the words themselves and your under.
standing of the words in your testimony, what the rest of themenn would be.And t just seems that it just leads to the kinds of examples

where they may say-and I would think there would be a lot of
Americans who would feel that either political figures wrapping
themselves in it or by using the American flag as towels or what-
ever kind of display, represented in this particular way is an un-
worthy and undignified use.

And given the language in both the article and the definition, I
do not see how you would expect to preclude that from happening.

And I would think that that brings us into a very dangerous kind
ofpoition with regards to the American flag.

Let me, if I-
Mr. BAnn. Well, Senator, could I respond to that.
Senator KNmNDY. Yes.
Mr. Bm. For over 100 years, the people's representatives have

been making these decisions.
Senator KxmNaY. Not with regard to the first amendment.
Mr. BAn. There are 48 State statutes which prior to June 21

were presumably good law. Congress passed a law in 1968. Now, on
June 21, all those laws were nullified, and prior to that time the
people's representatives had prohibited contemptuous treatment ofthe--oiaO.

All t1s constitutional amendment would do would be to restore
that power to the people's representatives and set boundaries. And
one of those boundaries are that they have to be protecting the
flag, they have to be protecting the flag from physical desecration.

Senator KviNmmY. Well, not in the last 100 or 200 years has
there been changes in that first amendment in this Constitution,
Mr. Barr.

Let me ask you: In 1948 in West Virginia v. Barnett the Supreme
Court held that no person could be required to salute the flag.
President Bush made a major issue during the fall election of Gov-
ernor Dukakis vetoing a bill that would have required teachers to
salute the flag.

I was just wonder , since the President, Mr. Bush, feels so
strongly about that kind of legislation, even though it would be un.
constitutional, does the administration support a constitutional
amendment to overturn that court case?

Mr. Bm. No.
Senator KmNo=Y. Why not?
Mr. Bmn. Well, because what we are trying to do with this con-

stitutional amendment is to protect the symblic value of the flag
from people who are assaulting it. We are not attempting to force
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people to salute the flag or to necessarily to embrace the ideas it
stands for. But we do not want people assaulting the flag as a
symbol. They are two different things.

Senator KENNEDY. Well, obviously they are two different things.
But we heard so much about it during the course of the campaign,
ever day during the course of the campaign, I just wanted to find
outif he had a position with regard to that. He made a good deal of
it in the course of the campaign. He obviously must believe in that
very deeply because he talked about it so much. I was just wonder-
ing whether you wanted to have some adjustment made in terms of
that paricular position as well.

The CHAIRMAN. Mr. Chairman, I think we can work it out. I
think we can do this. What we should do is, Mr. Barr, we will ask
you to step aside for 10 to 15 minutes, and we will bring Jude
Bork on. We will not have any time to question Judge Bork. We
will submit the questions in writing.

Mr. Cooper, you are going to be on your own and not be on a
panel as originally scheduled I am, with all due respect, not going
to move you up, OK, on this because we do not want to bump ev-er body.."ro what we are going to do is extend everyone's prospects of

being able to testify by 15 minutes.
I would ask unanimous consent that in order to accommodate

Judge Bork, we will bring him on now because he has to leave
here, let him testify. There will be no questions of Judge Bork. We
will submit our questions in writing to Judge Bork.And we will
then move on with the regular order.

Mr. Barr, you are very gracious. We will have you out of here in
time for you to get out of the country and every one to make their
planes, as I understand the schedules.

So if we can bring Judge Bork on now for his testimony. And
again, there will be no questions, so that he is able to make his
train. He and I spoke about it for a moment. I would like to accom-
modate all of you and him if I can. And his need seems the most
urgent.

Senator THURMOND. Thank you, Mr. Chairman.
The CHmIRMAN. Happy to do it.
Judge Bork, welcome. You were unable to hear what I said, but

the agreement is what we will do is you will testify, if you are will.
ing, and we will refrain from questions and submit our questions to
you in writing.

If you will take the center seat, Judge. Welcome. It is an honor
to have you here. Please proceed with your testimony.

STATEMENT OF HON. ROBERT H. BORK, AMERICAN ENTERPRISE
INSTITUTE

Judge BoRx. Thank you, Mr. Chairman.
If there is any point, I would be willing to return in September

to take any questions. But today my schedule did not work out too
well.

I am pleased to testify at the invitation of this committee con-
.cerning the proposals to restore to Congress and the States the
power to prevent the physical desecration of the American flag.
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The CjumA. Now, Mr. Barr, thank you also for being willing,
as I said, to stond aside for a moment.

I yield to Senator Thurmond to ask Mr. Barr questions.
Senator THUtMOND. Mr. Barr, some people have suggested that if

the Government can protect eagles and monuments from desecra-
tion or destruction, that it can do so for the flag. Would you care to
comment?

Mr. Bmm. Yes. These are false analogies. Remember the basic
structure of symbolic speech analysis. The issue is what is the Gov-
ernment's reason for the rule? If the Government's reason is reiat-
ed to expression, the Government loses. So the Government has to
show some interest, some reason for its rule, that is unconnected
with expression.

One interest the Government does have that is unconnected to
expression is the conservation interest. The Government wants to
protect certain things from physical destruction because they are
inherently rare and irreplaceable. They are one of a kind or one of
a few.

The reason we protect rain forests is not because of their symbol-
ic value. It is because they are rare. The reason we protect bald
eagles is because they are rare. Now, sometimes the Government's
conservation interest-before I get to that, let me say, that is the
reason we also protect historic buildings. That is another one that
is thrown around. We protect historic buildings because they are
one of a kind. If they are destroyed, that is it.

Now, the flag is inherently reproducible. We can protect the flag
that flew over Fort McHenry or this flag that went up San Juan
Hill because they are historic artifacts, one of a kind.

Now, sometimes the Government's conservation interest coexists
with the symbolic nature of the article. For example, the Statue of
Liberty is both unique, one of a kind, and it is symbolic. But the
reason we protect it is because of our conservation interests. I
could build an exact replica of the Statue of Liberty in my front
yard and blow it up, and I have not violated any kind of govern-
ment interest.

Senator THURMOND. Mr. Barr, are you familiar with Representa-
tive Brooks' proposal that was approved by the House Judiciary
Committee?

Mr. BAim. Yes, I am, generally.
Senator THURMOND. Would you give us your view on that propos-

al?
Mr. BAss. There are several defects with the bill that was report-

ed out of the House Judiciary Committee. First, we believe it is un-
constitutional for the reasons we have set forth here, and that is
that the reason is acting, the reason the Government is trying to
protect the physical integrity f the flag, is because of its symbolicvalue, and therefore it is inherently related to expression. And for
that reason, it will be struck down under exacting scrutiny.

Moreover, the bill is completely ineffectual. ltdeletes from its
coverage the word "defile," thus permitting soiling of the flag. And
then it provides an absolute defense for anyone who destroys a
soiled flag. So anyone who wants to destroy the flag contemptuous-
ly can simply soil the flag first and then burn it. So the statute
does not protect the flag.
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Moreover, the statute is again over broad. It covers any kind of
conduct with the flag, any kind of mutilation of the flag, or any
kind of defacement of the flag, regardless of intent. And that
means that it wouldprohibit such things as putting unit designa-
tions on the flag, and it would also prohibit making a movie that
showed the flag mutilated, as numerous movies that you can go
and rent today show the flag being destroyed.

Moreover, in order to soften the impact of its overbreadth, it
limits protection only tu official flags of the United States. Now,
that means that it cuts back from what Conpress has done in the
past and it cuts back from what Senator Biden wants to do, be-
cause it would permit the desecration of depictions of the flag. So
under the statute you could have a billboard or a mural with a
swastika across it, and as long as it was not the actual flag, as long
as it was a depiction, a perfect depiction, you could not prohibit
that kind of conduct. Moreover, you could burn 48-star flags, 13-
star flags. So it cuts substantially back from the protection that
Congress thought was necessary in 1968.

Senator THURMOND. Are you familiar with a proposal of the dis-
tinguished Chairman of this committee, Senator Biden?

Mr. BARR. Yes, I am.
Senator THURMOND. Would you care to comment on that.
Mr. BARR. Well, most of my testimony actually focused on Sena-

tor Biden's proposal. And I pointed out-
Senator THURMOND. Just briefly. In other words, I will ask you

this: Do you think Congressman Brooks' proposal, Senator Biden's
proposal, or a proposal by anybody else in the form of a statute,
would guarantee results?

Mr. BARR. No, it would not guarantee results. It would be uncon-
stitutional and struck down as unconstitutional.

One of the flaws of the statutory approach, we have already de-
scribed why we think it is unconstitutional, why we think it is over
broad. Now, the premise of the statute is that it is neutral, that is
the premise of the statute. But let us really take a look at that
neutrality. It is not neutral.

Where did these verbs come from? Trample, deface, lay on the
ground, burn, those are not things people do when they are using
the flag in a positive way normally? Why have we not included
other verbs in that prohibition? A purely neutral approach to the
flag would say either everyone can use it or no one can use it.
These verbs were picked for a reason. They are things that people
commonly do to show disrespect, deface the flag, usually.

Now, the one thing is burn, because we can burn flags respectful-
ly. And low and behold, we say now that there is an exception for
respectful burn of the flag. There goes your neutrality.

Moreover, it said, well, we are really concerned about the phsi-
cal integrity of the flag. Is that true? There are some things that
are prohibited that have nothing to do with the physical integrity
of the flag. And there are things that can devastate the physical
integrity of the flag that are not covered.

For example, to maintain it on the ground, that does not neces-
sarily hurt the physical integrity of the flag. Putting the flag in a
high wind, if anyone has seen a flag really go in a high wind, now
that affects the physical integrity of the flag.
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Where is the physical integrity of the flag safest? On my living
room floor under plexiglass, where it would be prohibited by this
statute, or flying it on a skyscraper where it will be ripped into
shreds in a few weeks. But the statute does not protect the physical
integrity of the flag in a high wind. Why not? Because that it the
kind of conduct we want to encourage. This is not neutral.

If we are really concerned with the physical integrity of the flag
why are we prohibiting maintainS, it on the ground and yet we
carry it into battle ad put it on ships where its physical integrity
cant affected. We are not really interested purely in the physical
integrity of the flag.

The reason we want to protect the flag is its symbolic value. Ev-
eryone has said that. It is no secret. It is on the record. No one has
set forth any reason other than protecting the symbolic value of
the flag to support a statute. We have not heard it from anyone.

And as long as that is the reason, protecting the symbolic value
of the flag, the statute is dead on arrival.

Senator THURMOND. Now, Mr. Barr, I believe your opinion is in
consonance with that of the Attorney General, the Honorable Dick
Thornburgh, on this subject, is that right?

Mr. BAmt. That is correct.
Senator THURMOND. And, Mr. Chairman, without objection, I

would ask unanimous consent that a letter to me dated July 81,
1989, be placed in the record at this point.

[The July 81, 1989, letter to Senator Thurmond follows:]
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IauetfltnhD,U.. f5ASS

July 31, 1989

The Honorable Strom Thurmond
United States Senate
Washington, D.C. 2010

Dear Senator Thurmond:

The Committee on the Judiciary asked for the views Of the
Department of Justice on whether an amendment to the Constitution
is necessary, or whether a statute would suffice, to protect the
Flag of the United States from burning and other forms of
deseorarion. The need to take action to protect the Flag is
prompted by the Supreme Court's recent decision in ZaU v.
,hnIgnQ, 57 U.S.L.W. 4770 (June 21, 1989), that a State cannot
punish a person who burns or otherwise desecrates the Flag to
communicate a message.

The Department has carefully considered the question and
determined for the reasons set forth in the Department's
testimony before the Subcommittee on Civil and Constitutional
Rights of the House Judiciary Committee that any statute that
prohibits desecration of the Flag to protect its symbolic value,
which is the only reason that Congress would pacs such a statute,
would be unconstitutional. Consequently, we believe that the
only way to ensure protection of the Flag is through a constitu-
tional amendment. You have my assurance that the President and T
would be the first to support a statute if we thought it could
survive constitutional challenge.

We think it is plain that even a statute prohibiting all
Flag desecration would be held unconstitutional under TmAtA v.
Johnson. Under the decision, it is the government's rason for
prohibiting Flag desecration--not whether the statute
indiscriminately prohibits all destruction or damage to the
Flag--that determines the constitutionality of the prohibition.
The reason for prohibiting all Flag desecration is the same as
for prohibiting only contemptuous desecration--protection of the
symbolic value of the Flag. Thus, a statute that prohibits all
physical destruction or defacement at the Flag to preserve the
symbolic value of the Flag is as unconstitutional under the
reasoning of a v. Johnson as one that prohibits only
contemptuous desecration.
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The President and : have endorsed the amendment proposed by
Senators Dole and Dixon and Congressmen Michel and Montgomery.
This amendment would restore to Congress and the States the power
to prevent the physical desecration of the Flag that wea taken
away by the Supreme Court in l"ga v. Z[Rahn=. :n contrast to a
statute, it would enable the Congress and the States to detine
and prohibit only the specific conduct necessary to preserving
the Flag's symbolic value. This flexibility to prohibit only the
contemptuous conduct that concerns the Ameriaan people can only
be secured with a conetitutional amendment.

The President and I urge the Congress to move expeditiously
to send this amendment to the States so that the people may
decide whether they want their Flag protected.

w 3-
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Senator THURMOND. I will agree he is not here, so I guess I will
have to-

Mr. Bmmt. Senator Thurmond, there have been some snide re-
marks about the President's motivations in this. The President
right after the decision was issued asked the Department of Jus-
tice, asked the Attorney General, to analyze the opinion to deter-
mine how we could best go about protecting the flag of the United
States.

People have referred to the fact that there was a delay, and only
after, some time did the President come out and endorse an amend-
ment. Well, it is true that the Department of Justice did engage in
a painstaking analysis to determine whether this could be done by
statute.

Senator THURMOND. In other words, they gave a study that
looked into it, investigated it, and determined that a statute will
not get results, that if we are going to get results it will take a con-
stitutional amendment. Is that correct?

Mr. BARR. That is right, Senator. I personally reported that to
the Attorney General and to the White House. And the next day
the President supported the constitutional amendment.

Senator THURMOND. I guess that is all the questions I have.
The Senator from New Hampshire.
Senator HUMPHREY. Mr. Barr, I am wondering if we can define

the scope of the problem which flag burning presents. According to
the press, the Attorney General undertook a survey to determine
how many persons were incarcerated under the Federal flag stat-
ute. Can you tell us what the report of that was, the conclusion?

Mr. BARR. As best as we can tell, or at least as I am informed, on
June 21 there was one Federal prisoner in custody who had been
prosecuted for desecration of the flag. And he was released on June
30.

Senator HUMPHREY. Why are there not more?
Mr. BARR. I do not know what the situation is in the states.
Senator HUMPHREY. But I am talking about under the federal

statute, why are there not more?
Mr. BARR. Well, I guess there are a number of reasons. One is

that for 100 years, we have had laws on the books making it crimi-
nal to desecrate the flag. When those laws are nullified and they
are no longer that inhibition, it is hard to say what kind of prob-
lem it would be.

Another reason is, like any extremely offensive action or action
that is essentially tabu in some respects, it is not that common an
offense. But after all, we adopted a poll tax constitutional amend-
ment when there were only two jurisdictions, two districts in the
United States, that had a poll tax. I am sure you would not suggest
that just because there was a small problem at the time, we should
not have a constitutional amendment ensuring that there would be
no poll tax.

Senator HUMPHREY. Well, that the poll tax existed in two juris-
dictions, as you say, is not to say that it did not affect a great many
people.

Mr. BARR. Well, if there was-
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Senator HUMPHREY. I do not want to get sidetracked, if you do
not mind. I am trying to really understand the Department s posi-
tion.

Have there been many cases where the Department just decided
not to prosecute? I mean is the fact that there was only one person
incarcerated in recent times indicative, or have there been many
cases where the Department just declined to prosecute?

Mr. BARR. I did not say that there was only one case in recent
times. What I said was the survey done on June 21 revealed that
there was still one Federal prisoner in custody. Now, there were
other prosecutions in the past, some of which went through the
court system. After all, in 1982, there was the Kyme case where
someone was successfully prosecuted for burning the flag and was
incarcerated, and the fourth circuit upheld Congress' statute and
the Supreme Court denied certiorari. But after all, in 1968 it was
sufficient enough problem for Congress to turn its attention to it
and pass a statute.

Senator HUMPHREY. 1982, and apparently one in more recent
times. Any others that you can point to in recent times?

Mr. BARR. Well, I did notice that right after the Court's opinion
some pro-abortionist did burn the flag.

Senator HUMPHREY. Yes. Well, you can always expect a few
people to capitalize on press interest while it is high. And the an-
nulment of these statutes may have an adverse effect, you might be
right. But it is too darn early to tell I think. And we should weight
that if it happens and cross that bridge when we come to it.

I mean, ifit did come to threaten the Republic, that would be a
different story, no question about that. But I do not see it as a
threat today, or it is not even on the radar scope as far as I can
tell.

Mr. BARR. Well, I--
Senator HUMPHREY. Certainly the Department statistics would

indicate the same thing.
Mr. BARR. Well, I disagree with that, Senator. I think that when

conduct is wrong-as Judge Bork said, we live by symbols. And I
believe it is right for the United States to have an unalloyed
symbol, an inviolate symbol of the nation that draws us together.

I could not put it better than Senator Biden did in his testimony
before the House Judiciary Committee. That is important. It is a
compelling government interest. And just because offenses appear
to be rare at that point does not mean there should not be laws
against it.

Senator HUMPHREY. In any event, you oppose the statute un-
equivocally, is that correct? You think it just would not suffice? It
would not work, it would be struck.

Mr. BARR. It is not only unconstitutional, it is over broad and the
logic behind it would have a pernicious effect on the first amend-
ment.

Senator HUMPHREY. Under either statutory remedy or constitu-
tional amendment, it would remain for the Congress and the states
to defime "flag" and define "desecration," is that correct?

Mr. BARR. Define "flag" and "physical desecration."
Senator HUMPHREY. Physical desecration. Well, the amendment,

as you know, is by design not very specific. It is quite general. In

23-977,0 - 89 - 5
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the preamble, I guess you would call it, it says: "Whereas physical
desecration may include but is not limited to such acts as burning,
mutilating, defacing, defiling or trampling on the flag, or display-
ing the flag in a contemptuous manner," et cetera. So clearly it is
going to be for the legislatures to define what is left out of this
rather general description. Because even the general description
admits in the preamble that "desecration may include but is not
limited to the acts described."

Let me establish this: is the administration supporting the
Michel resolution?

Mr. BAU. In the Senate, I believe it is cosponsored by Senators
Dole and Dixon.

Senator HUMPHREY. Yes, they are identical as far as I know. The
administration has officially endorsed those?

Mr. BARR. That is correct.
Senator HUMPHREY. Under that, assuming that those resolutions

were to become amendments to the Constitution, what recourse
would a citizen have who felt aggrieved if, for example, a State leg-
islature defined the flag as the likeness of a flag printed on paper.
What recourse would someone have?

Mr. BARR. Well, that statute could be challenged on the ground
that that definition was outside the scope of authority. We do not
believe it would be. We believe that under the language of the con-
stitutional amendment, the legislature could cover the official flag,
objects that could reasonably be perceived as the flag, as well as
representations or depictions of the flag.

Senator HUMPmREY. Reasonable in whose mind?
Mr. BAmR. A reasonable person. That is a standard we have

throughout the law. That is the standard Congress used in 1968,
and it is a good standard.

Senator HUMPHREY. Well, what would the court or courts consult
in resolving such a case? They would go back to the amendment
obviously, and they would go back to the legislative history. I do
not think in this history we are going to define "flag" conclusively.
And I am certain we are not going to define "desecration" conclu-
sively. So what would they draw on?

This amendment is general and vague and broad. And surely we
are not going to define conclusively flag in this history.

Mr. BAmm. What we are going through here is what we go
through on every law. First we have some language that is being
proposed as a constitutional amendment. In fact, it is more specific
than many provisions in the Constitution. And partly through this
process of testimony, and partly through the ratification process in
the states, where the State legislatures say what the meaning of
those words are, what they understand them to be, we give fuller
content to the meaning of this language. And ultimately it has to
be construed by the courts.

Before that, the legislatures have to make a determination as to
what kinds of laws they are going to pass. They have been passing
laws for over 100 years. And all the spector of not being able to
drive from coast to coast because of lack of uniformity is just non-
sense. Forty-eight States have had these laws on the books.
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We are going back to the situation before June 21, which four
Justices of the Supreme Court thought is consistent with the Con-
stitution.

Senator HUMPHREY. The thrust of Judge Bork's testimony
seemed to be that as long as other forms of expression are avai-
able to express the same idea, then the Government may proscribe
that form or those forms which are offensive to majorities. Is that
the point from which the administration is proceeding or what?
What actuall motivates this?

Mr. BARR. We are being very-a constitutional amendment, as I
understand it, is a very up front approach to it. We make no bones
about the fact that what we are trying to do is to protect the sym-
bolic value of the flag.

Now, if in fact we are so worried about the physical integrity of
the flag that we find unit inscriptions on the flag to be offensive, if
we really find it offensive for people to be cremated with the flag,
if that is the kind of thing that strikes at the soul of the Nation,
why have we had no statutes in 200 years doing that, protecting
against that kind of innocent conduct?

Well, we have not had those kinds of statutes, because that is not
the kind of thing that strikes at the symbolic value of the flag. In
fact, some of that kind of conduct strengthens the symbolic value of
the flag.

Senator HUMPHREY. Are anyone's rights injured by this decision?
Mr. BARR. Excuse me?
Senator HUMPHREY. Are anyone's rights injured by this Texas v.

Johnson decision?
Mr. BARR. I am not sure what you mean by rights. Obviously

their constitutional rights are not violated.
Senator HUMPHREY. Beg your pardon?
Mr. BARR. Obviously their constitutional rights are not violated.

The Supreme Court has said that it is constitutional to burn the
flag as a form of political protest. I do not know what you mean by
rights. I think the Nation does have a compelling interest in pro-
tecting the flag.

Senator HUMPHREY. Yes, I know, I understand that is your point
of view. I do not necessarily dispute that.

But what I am asking is something else. There are various ele-
ments, various aspects and facets to this matter. And one about
which I am now asking you is this: are the rights of any individual
harmed by this decision?

Mr. BARR. I guess my question is what do you mean by rights? I
think if you mean-

Senator HUMPHREY. You are an Assistant Attorney General, and
you are asking me what I mean by rights?

Mr. BARR. Yes. Do you mean constitutional rights, you meanlegal rights?
Senator HUMPHREY. I mean the rights that we believe under the

Constitution and our body of law.
Mr. BAM. I would say that in this case the court had found that

there were no constitutional rights or legal rights that were violat-
ed by the burning of the flag.

Senator HUMPHREY. But you are not answering my question. Are
anyone's rights injured by this decision?
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Mr. BAma. As I say, no constitutional or recognized legal rights
are, which is exactly why we want to amend the Constitution, be-
cause we believe that the Government does have a legitimate and
compelling interest in protecting the flag.

Senator HUMPHREY. But no one's rights are injured?
Mr. BARS. Well, in colloquial sense I believe the rights of the

Nation are injured.
Senator HUMPHREY. No, I am talking about individuals.
Mr. BARR. Well, I believe individuals comprise the Nation. I be-

lieve they should have the right to fend against physical desecra-
tion of the flag of the United States.

Senator HUMPHnzY. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you very much.
Senator Specter.
Senator SnPcrRm. Thank you, Mr. Chairman. And thank you for

yielding to me at this time, although the stage is not too crowded.
We have just taken our first break in the Hastings hearings, and

I wanted to come over and participate in these hearings because
they are very important ones.

Mr. Barr, I would like to discuss a couple of points with you in
just a few minutes because I have to get back to the other hear-
ings. But the first subject I would like to take up with you-and I
am going to condense this because of the brevity of time that I
have and you do as well-is the issue on the desirability of dealing
with a statute as opposed to a constitutional amendment, in the
first instance to see if the statute will pass muster. My sense is
that there are good reasons to think that it will.

But before getting into the substance of what a statute might
provide, I would refer you to the case of Escambia County, Florida
v. McMillan, not that it is a very astounding case, but it is a
modern statement by the Supreme Court of the United States in
1984, 466 U.S. 48, that the courts will not reach constitutional ques-
tions where they "may rest alternatively upon a statutory ground-
ed decision." •

Perhaps the most famous statement was the dissent of Justice
Brandeis in Ashwander v. Valley Authority when he said, and this
appears at page 347 of 297 U.S.:

Thus if a case can be decided on either of two grounds, one involving a constitu-
tional question the other the question of statutory construction of general law, the
court will decide only the latter.

And my question to you, assuming there is a reasonable chance,
colorable chance of getting a statute by, is it not preferable as a
matter of general principle of law to go after a statutory remedy as
opposed to a constitutional remedy?

Mr. BARR. If we believed a statute was constitutional in the wake
of the Supreme Court's decision, and if we believed that a reasona-
ble statute could be fashioned then, yes, that would be the prefera-
ble way to go. We do not believe that a statute can pass constitu-
tional muster and could be consistent with first amendment princi-
ples articulated by the Court. You cannot write a statute that could
be sustained, in our view.

Moreover, the statute that is being presented here in our view is
a very bad idea from the standpoint of policy because it is so over
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broad. It goes to the extreme limits of what would be authorized by
a constitutional amendment. It does away with any kind of intent
requirement or any kind of contemptuous intent requirement,
which 48 State legislatures and Congress had previously required.

And it does it, in our view, as sort of a pretext to really get at
the kind of conduct that people find objectionable.

Senator SPECTER. Well, you are talking about Senator Biden's
statute, but there might be another statute besides Senator Biden's
statute. He might not have a corner on the market.

Let me hypothesize-
The CHAIRMAN. I am flattered with the interest though.
Senator SPECTER. Pardon me?
The CHAIRMAN. I said I am flattered by the interest.
Senator SnErr. I quoted Senator Biden very broadly. We were

on the-which bill were we on, Senator Biden? Was it Friday after-
noon, I commented to him yesterday, it was a quarter to 6 and I
was rushing to the train. He always catches the 6 o'clock train.
And there he was on television. And I knew he must have been
doing something very important. I did not have the sound on. I
never do when Senator Biden is on television.

We were just fishing up-what bill were we on, Senator Biden?
But at any rate, he-

The CHAIRMAN. Next witness.
Senator SPCTE R. That is better than next Senator.
But hypothesize if you will, for a moment, a different statute,

one which is on my mind, which would say that if there is desecra-
tion of the flag and there is an intent to offend those who see it,
intent to cause personal injury, pain and suffering, damage to indi-
viduals, and suppose you provide an affirmative defense for some-
one who says, well, it is political expression or it is artistic expres-
sion-we have a statute in Pennsylvania, for example, which pro-
hibits someone from speaking in a way to harass someone, with
intent to harass. You cannot call somebody up on the telephone
and harass them, repeatedly call them, or you cannot call them
names. And the general category is harassment. So you have a
right to freedom of speech, but freedom of speech has its limits if it
causes personal injury, defamation for example.

But suppose we could structure a statute along that line, Mr.
Barr.

Mr. BARR. That statute would fall. The--
Senator SPEcTzR. Why?
Mr. BARR. The basic question the court asks in determining

whether it is going to be subject to exacting scrutiny, in which case
the Government needs a compelling interest, which it can almost
never show, and lenient scrutiny is what the Government's reason
for the rule is, and if the reason for the prohibition is related to
expression or expressive content of the activity, then you are going
to be subject to exacting scrutiny.

Now, therefore, the Government has to be able to point to some
harm, some public harm, that does not flow from the expressive
content.

Senator Spnrvt. How about a private harm?
Mr. BARR. Excuse me?
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Senator SPncm. How about a private harm, like the statute on
harassment?,
, Mr. BAn. OK, right. The public's purpose there is to protect pri-

vate right. So for example, you can prohibit sound trucks regard-
les of whether they are actually speaking or whether they are
blaring rock music, you can prohibit them after 10 p.m. because
the Government's interest does not flow from the communicative
content. It is the noise.

You can prohibit physical intimidation because that actually
works injury on someone. So you can prosecute someone for phys-
ically intimidating, going up and threatening an individual.

Senator SPcrza. You can prosecute someone for verbal harass-
ment?

Mr. BAme. When it reaches a certain level. But, if the Govern-
ment's interest merely is to avoid harassment or offense, that goes
right to the content.

Senator SPETrn. Political offense, but not personal offense, not
personal harassment.

Mr. Bmma. Excuse me.
Senator Spnanm. The cases you speak about cannot limit speech

or expressive conduct if some unpopular political view is expressed
or someone hears something they do not like to hear. But if a
matter of personal harassment, if it is repeated telephone calls and
verbal statements over the telephone late at night, freedom of
speech does not prohibit the state from categorizing that conduct as
a crime. Does it?

Mr. Bma. No.
Senator Spncrmi. Well, how about a statute--
Mr. BAe. Well, there is a difference. Let me give you an exam-

ple. It is one thing for the Government to say you cannot o in to
someone else's house and intrude into their domain and take their
property if I have a flag over my mantle. It is one thing to say you
cannot go in and use that other person's property and trespass on
his rights to put a swastika on the flag. There the Government is
protecting my legal rights as owner of the flag to do what I want
to. And it is going to protect me sothat my phone is not ringing in
my house in the middle of the night.

But it is a big jump to go from there and to say that the Govern-
ment has a right to tell someone else what they can do with their
own flag. So the Government can prohibit someone from going and
putting a swastika on my flag, it has a legitimate interest in doing
that, protecting my rights, my property interest, and my expression
interests.

But it does not have a right, under the Supreme Court's reason-
ing, to go and say to someone you cannot pUt a swastika on your
own flag, because that is his own private right and interest and ex-
pression.

Senator Spzc'ru. Mr. Barr, let me change the subject a bit be-
cause of the brevity of time and explore with you a few moments
the possibility that a slightly different statute might pass constitu-
tional muster because of the public outcry about the decision in
Texas v. Johnson.

There is a very interesting doctrine articulated by Justice Scalia
in Sanford v. Kentucky involving the matter of the death penalty
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for juveniles. And Justice Scalia moves to a question of what is a"national consensus," as articulating a constitutional standard.
Now, it is obvious that there is a significant difference between

what is a national consensus on cruel and unusual punishment.
Under the 18th amendment there is the due process clause of the
14th amendment which would pick up the eighth amendment. But
there is some analogy.

And I think there has been a very strong national consensus that
flag desecration goes too far, that there are other ways, many,
many, many other ways of freedom of speech and freedom of ex-
pression. Perhaps that is wrong, perhaps there cannot be too many

But in terms of a national consensus, I think we have certainly

seen one on this case based on m observations around Pennsylva-
nia. Maybe it has lessened. But I think it is fair to say that ther is
a national consensus.

What effect do you think that might have on the Supreme Court
when the get the next case, which is slightly different, perhaps
just a little stronger?

Mr. BARR. I would not think it would have any effect. I think
that the Justices were aware of the national consensus on the flag
and the special feelings toward the flag. It was not the first time
the issue was raised. Congress had passed a statute in 1968. The
dissent pointed out that the surest indication of national consensus
was the fact that 48 State legislatures have passed these statutes,
and the dissent made the point about national consensus.

It was an agonizing decision obviously for some of the Justices to
make. I think they made their cut. AndI do not think that the fact
that there is an outcry will affect change in constitutional principle
in the area of the first amendment. I am not in favor of using
brute force to roll over the Supreme Court when they have enunci-
ated principles.

I do not think it is an apt analogy to the eighth amendment, be-
cause the constitutional standard is usual. And so there is a basis
for consulting what is usual in society.

But in the first amendment area, the "bedrock principle," as has
been said, is that unpopular views, views that do not enjoy consen-
sus and support should nevertheless be protected.

Senator SPEOT.R. Well, I do not agree with you about the Court
expectng the kind of a public response which it received here. But
let me pass on to one final question.

And that is looking back at a couple of lines of cases from the
past--and they could be may-sided, and I would be very interested
in Professor Tribe's response to the national consensus issue and to
this question, about what has appeared to be changes in Supreme
Court rulings in the past in response to a very forceful public reac-
tion.

I would go back to the thirties with the complex cases that faced
the Supreme Court of the United States, and to the case of West
Coast Hotel Company v. Paris, where Supreme Court Justice Owen
Roberts is reputed to have made a shift in significant response to a
public outcry with the famous quote that "a switch in time saved
nine," referring to the Justices and the pork packing plant, or to
another line of cases-and I would not expect you to be familiar
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with these. I have Just been reviewing them myself in light of this
thought.

But referring to Gunther's analysis of constitutional law, he
refers to the decisions in Watkins and Swenzey back in the late for-
ties, early fifties, together with hearings on subversion in Yates
and Konigsburg which provoked considerable criticism and were
frequently mentioned in congressional debates on the 1958 propos-
als to curtail the court's appat jurisdiction.
. Then he notes a comparisofi of Barrenblatt and Uphas, the Fed-

eral and State investigation cases of 1959 which follow. He poses
the question: Can those decisions be explained as responses to the
hostile congressional reaction?

Is there a basis for the allegations that the 1959 decisions were
inconsistent with and marked a retreat from Watkins and Swenzey,
the 1957 cases?

This question is somewhat similar to the national consensus
cases. But do you think there is some significant likelihood that the
Court might retreat from this decision in Texas v. Johnson in view
of the public outcry?

'Mr. BARR. In determining what is constitutional and living up to
the oath that we all have to uphold the Constitution I think we
have an obligation to use constitutional principles and logic to get
us from point A to point B. And if we can't get from point A to
point B based on principled analysis, then I'm reluctant to say that
because you might use brute force and intimidate an individual to
change his vote, that that would permit us to override the princi-
ples that have been articulated by the Court as a sheer exercise in
sort of an intimidation of one justice.

But if that was our game plan, if we really felt that the national
consensus was sufficient and the outcry was sufficient to ram this
thing through the Supreme Court once again, then I wouldn't go
with a-then I would go with a statute we really want. I would
go-if we think that the outcry has been sufficient to cow one of
the five in the majority, I would pick out a rational statute, one
that's really focused on what we want to accomplish and make no
pretext about the fact that we're trying to bully one justice into
changing his vote.

Senator SPECER. Well, then you're picking a different statute,
but you're implicitly accepting the thought that the court is influ-
enced by public reaction.

Mr. BARR. Well, apparently in some context it is. I don't believe
it would be in this context. My own view is that the statute-that a
statutory approach that focuses on fighting words or on incitement
to riot or on any of those theories would essentially provide no pro-
tection to the flag. The flag is a political symbol, and normally
when it is desecrated, as part of first amendment protected activi-
ty, it's done as political expression. And none of the other statutory
alternatives would provide any kind of protection. In other words,
the protection afforded by these other statutory alternatives are far
too narrow.

The statutory approach suggested by Senator Biden does provide
protection, but we think it goes too broad, and it would be better to
provide a constitutional amendment that would permit the legisla-
tures to focus on the kind of conduct that is really offensive. And
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Senator Biden has said, and I believe it's still his position, that he,
in good faith, is attempting to find a way to short-you know, so
we don't have to go through the long process of amending the Con-
stitution and see if this can be done by statute, but as far as I am
aware, is not suggesting this as a ploy to sidetrack the constitution-
al amendment. I believe he still has an open mind on that ques-
tion.

Senator SPECTER. Thank you very much, Mr. Barr. The issues are
complicated, and I have, perhaps, overly boiled them down because
of the brevity of time here. And I'm not suggesting that the Su-preme Court ought to yield to the public passion. I m raising the
considerations which hav been raised over a long period of time
about whether the Supreme Court follows the election returns, as
Dooley said about 100 years ago. We've seen changes in the Su-
preme Court decisions on affirmative action. Law has been
changed. Maybe that's more a result of the change in personnel as
opposed to a change in feeling in the country.

But you have a very tight decision in Texas v. Johnson, a very
close decision, obviously close for the Justices who wrote the opin-
ion. It might not take a whole lot more to sway them. It might
have a fine tuning of the statute, as Senator Biden has proposed it
or as otherwise. And I wouldn't rule out a constitutional amend-
ment either. But it seems to me if we could structure a statutory
remedy as a principle matter, it is vastly preferable.

Thank you very much, Senator Biden.
The CHAIRMAN. You're welcome. Notwithstanding you never

have the sound on, you're still welcome.
My problem is I like the Senator from Pennsylvania too much.
Senator SPECTER. It's reciprocal.
The CHAIRMAN. I have a number of questions, but since you're

the only person who belongs to an outfit that's always going to e
in town, I would ask you only one, and then ask you if you would
be willing to come back in the second, third, or fourth hearing, de-
pending on the scheduling, because there's much to pursue here,
and you re an extremely articulate witness. I'm not being solicit-
ous. You state your case extremely well, and I'd just like to speak
to one-ask you one aspect of it.

The significant portion of your case against the statute-there's
two major pieces. One piece I'd like to speak to, and that is that to
attempt to protect the flag because of its symbolic value is in and
of itself an acknowledgement that there is a communicative
impact, that it is in and of itself designed to affect expression, that
it is expressive, that it falls into the speech category. That puts it
under what you define as category one under stricter scrutiny be-
cause merely by acknowledging it's symbolic, notwithstanding that
the statute would say it would be neutral, the language of the stat-
ute would be neutral, notwithstanding that, the fact that this all
would be taking place, to quote Judge Bork, who apparently shares
your view, he said, in his statement he said that legislative history
of my legislation-meaning Biden legislation to protect the flag-or
any legislation on flag burning, for that matter, would, in his
words, "reveal that it was designed to prevent the expression of an
idea by desecrating the flag." He went on to say that if in fact the
Supreme Court-all the Supreme Court would have to do is to look
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to the legislative history for evidence of this unconstitutional moti-
vation. That what the unconstitutional motivation is the desire to
prevent the expression of an idea.

What I want to ask you is this. In the free speech area, the Su-
preme Court-how can I shorten this? The Supreme Court has not
m the past, in my view, and will not void a statute that's neutral
on its face because legislative history shows that there is an uncon-
stitutional motivation. That is the practice of the court in looking
at a statute is not to look at, not to look at the legislative intent,
the legislative history if the statute is neutral on its face.

And the statute you've acknowledge is neutral on its face.
Mr. BARR. Actually, Senator, when you were out of the room, I

explained why it's not neutral on its face.
The CHARiAN. OK. Then, I'll read the record in the interest of

time.
Mr. BARR. But, just to respond to that, I think you put your

finger on the nub of our position, which is that when the Govern-
ment's interest is to protect a symbol, then it's inherently related
to expression.

The CHAIRMAN. Right.
Mr. BARR. We don't-maybe you should ask Professor Tribe

about the extent to which you can inquire into motives of the legis-
lature, because he has a chapter in his treatise saying, yes, you
should look at the motivations of the legislature in the first amend-
ment area, but put that aside.

The Government's interest in protecting the symbol can result in
rules that not only are directed at people who are attempting to
engage in expressive conduct-

The CHAnIMAN. But those who are not.
Mr. BARR [continuing]. But those who are not, because-
The CHARMAN. Now, I understand that. That's the second part

of your argument, it seems to me.
The first part of your argument is that it's unconstitutional. The

second part is that it's bad policy.
Mr. BARR. No. What I'm saying is, when you're dealing with a

symbol, the fact that the Government is prohibiting-why is the
Government even prohibiting people who are burning the flag or
acting contemptuously toward the flag but without an intent? They
have no intent to communicate an idea. But what is the Govern-
ment's interest in addressing that? It is also linked to the symbol-
ism.

You strengthen the symbolism by requiring certain conduct
toward the flag. And I call your attention to the footnote in the
Johnson opinion where it points out that the statute in Johnson did
nmt depend upon an intent, and it said that someone who was just
tired and dragging the flag through the mud, but did not intend
any offense toward the flag, would still be subject to the statute.

The CHmRMAN. Well, I really am anxious to debate that further
with you. I'd like to submit some questions, writing and asking if
you could come back.

One parting question. You say, for example, the analogy for pro-
tecting bald eagles. You protect bald eagles because they're rare.
Would it be unconstitutional for the legislature to pass a bill
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saying even if we had 10 million bald eagles to protect bald eagles
because they're a symbol of what America stands for?

Mr. BARR. The issue would be whether or not you could pros-
ecute someone who was chopping the head off a bald eagle as a
form of political protest.

The CHAIRMAN. Yes. That's the question I'm asking.
Mr. BAI. And then the issue would be whether the Govern-

ment's interest in protecting wildlife from suffering was compel-
ling.

The CHAIRMAN. How about if they just said they wanted to pro-
tect them, period? Not because they re rare, not because they're ex-
tinct, not because of anything, just because they want to protect
them.

Mr. BARR. I would say that would be unconstitutional under the
Supreme Court's current ruling.

The CHAIRMAN. OK. I appreciate very much your testimony.
Mr. BARR. Thank you.
[The questions of Mr. Barr follow:]
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Dear Mr. Chairman:

This responds to your request of August 8, 1989, that I
answer a few written questions from Senator Grassley as a result
of the August 1 hearing on Flag desecration. I hope these
answers will aid your committee in its important work on this
issue.

1. How much tolerance do we show to those who -- if their
views were to prevail -- would show us none?

Clearly, we should not tolerate acts of physical violence
toward other persons or their property. It is equally clear that
as a general rule we should not limit a person's right to
expression except in the most unusual of situations. The First
Amendment reflects our commitment to the preservation of a
marketplace of ideas. However, we believe society has a
compelling interest in preserving the Flag as a unique and
unalloyed symbol of this Nation. In our view, prohibiting the
physical desecration of the Flag would not place an appreciable
burden on free speech. The Supreme Court itself has previously
made clear that "the First Amendment does not guarantee the right
to employ every conceivable method of communication at all times
and in all places." Los Angeles City Council v. Taxpayers fo
Vincent, 466 U.S. 789, 812 (1984). And as Justice Rehnquist said
in dissent in Texas v. Johnson, "flag burning is the equivalent
of an inarticulate grunt or roar that, it seems fair to say, is
most likely to be indulged in not to express any particular idea,
but to antagonize others." While we believe that flag
desecration, a mode of expression, should be prohibited, all
citizens are and must remain free to speak freely their views of
the government itself, regardless of their motives.

2. Let me ask you a question that a constituent of mine
asked me: Do all acts of disrespect, undisciplined behavior, and
violence have to be excused, accepted, or tolerated as a right of
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personal freedom? Is there no longer a recognized difference
between liberty and license?

There must be limits to what we tolerate in the name of
freedom. Freedom is not absolute. Our entire set of criminal
laws reflects the fact that we believe that for the sake of
society at large, we must set certain limits on personal
freedoms. Through its elected representatives, society
determines what limits should be placed on individual freedoms.
This is the essence of democracy.

3. Critics of-using a Constitutional Amendment to protect
the physical integrity of the Flag maintain that there is a
problem with defining just exactly what is a "Flag of the United
States". What is meant when the term "Flag of the United States"
is used in the proposed amendment and what are the potential
problems with determining what is a "Flag" under the language of
the proposed amendment -- will the proposed amendment allow a
state to criminalize the use of anything resembling a "Flag" in
any fashion?

In short, we believe that Congress and the state
legislatures would be empowered under the Amendment to define
Flag. A broad interpretation was adopted by Congress in 1968 and
may be found today in the existing Federal Flag desecration
statute. Because Congress and many of the States had defined
Flag in a broad fashion in their Flag desecration statutes, we
believe it reasonable for the Amendment to enable Congress and
the States to provide again the type of protection they provided
prior to the Supreme Court's recent decision. My prepared
statement explains more fully what the term "Flag of the United
States" means as it is used in the proposed constitutional
amendment.

4. Opponents of amending the Constitution to protect the
Flag contend that the term "physical desecration" of the Flag is
an ambiguous term that could encompass a wide array of displays
that are a part of other lawful activity and whose meaning can
only be divined by those foolish enough to attempt such a
definition. How do you respond to the criticism of the proposed
amendment that the term "Flag desecration" is hopelessly vague
and that it could result in the prohibition of displays that are
a part of other lawful activity?

It should be remembered that the proposed amendment does not
itself prohibit anything. It merely empowers Congress and the
States to define and prohibit acts of physical desecration.
While my prepared statement explains more fully what the term
"physical desecration" means, a few important points should be
made. First, the requirement that the desecration be "physical"
makes clear that there must be physical contact with the Flag.
Thus, Congress and the States could not punish mere words or
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gestures. Second, "desecration" should be interpreted to reflect
a common-sense understanding of the term, such as that found, for
example, in Webster's dictionary, which defines "desecration" as
"to treat irreverently or contemptuously often in a way that
provokes outrage on the part of others., Such a definition makes
plain that the proposed amendment would authorize only the
prohibition of contact that an objective observer could
reasonably perceive to be contemptuous. Thus, legislatures could
not prohibit proper displays of the Flag merely because they
believed the particular surroundings were unfitting. Finally, it
should be remembered that if and when Congress and the States
enact new desecration statutes, they will have to define with
specificity the types of conduct they are prohibiting to ensure
that the statutes are not unconstitutionally vague.

5. Some who are knowledgeable in constitutional law have
correctly pointed out that amendments to the Constitution take
precedence over the constitutional provisions on the same subject
which precede them. What section or sections of the Constitution
will be amended by the proposed amendment? Will the proposed
amendment modify in some way the "Equal Protection" clause of the
14th amendment or any constitutional "due process" requirements?

The proposed amendment would not modify in any way the
important rights and guarantees of the Fourteenth Amendment. It
is important to understand that a Flag desecration statute could
still be challenged on the ground that it is unconstitutionally
vague, which is a Fourteenth Amendment claim. The Constitution
must be read as a whole, and that includes the amendments later
added to it. This amendment makes clear that the Government's
interest in preserving the Flag as a symbol of this Nation is
compelling, and that it is constitutionally derived. In Texas v.
Johnson, the Court observed that there was nothing in the
Constitution indicating that the Flag was special. This was
important to the Court when it concluded that the government's
interest in the Flag was insufficiently compelling to justify a
prohibition on Flag desecration. Thus, while the Amendment will
give extra weight to the government's interests in preserving the
Flag, which will affect the balancing analysis of the First
Amendment, it will not impact in any way Fourteenth Amendment
doctrine.

6. Opponents of an amendment to protect the Flag maintain
that if the Flag Is indeed a national symbol, then it should have
the same meaning throughout the country. Therefore, Congress
should want to establish a uniform and national regulation that
will protect the Flag, rather than allowing the states to enact
various Flag-protection statutes themselves, as is permitted by
the President's amendment. Please give your opinion regarding
the policy behind allowing the states to enact different statutes
to prevent the physical mistreatment of the Flag, as opposed to
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the Congress having the sole power to preempt and regulate this
issue?

Prior to TeXas v. Johnson, 48 of the 50 states had statutes
prohibiting various types of Flag desecration. We believe that
this amendment is intended to undo the damage caused by the
Court's decision, and to restore to Congress and the States the
power they had been exercising for nearly a century. State
legislatures are the legislative bodies closest to the people and
have been historically responsible for the enactment of most
criminal laws. It is only natural then that the States should
again have the power to prohibit Flag desecration as they once
did. I have indicated previously, however, that there are
arguments for the suggestion that Congress alone should be
responsible for determining what protection to provide the
Nation's Flag. Whether Congress alone should possess this
responsibility, however, is ultimately a policy decision for
Congress to make.

7. In your opinion, do you believe that the President's
amendment - according to some opponents of a constitutional
amendment - "confers power of uncertain dimension on the 50
states and countless local governments"?

No, I do not. I believe the proposed Amendment is really
quite narrow. It only empowers Congress and the States to take
action in a very limited context. In fact, compared to most of
the other constitutional provisions that confer power on the
Government, this provision would be one of, if not the most
narrow.

8. In his statement before the House Judiciary Subcommittee
on Civil and Constitutional Rights, Duke University Law Professor
Walter Dellinger said that the Supreme Court's decision in Texas
v. Johnson "emphasizes that (Gregory) Johnson was convicted under
a statute that made his criminality turn on the communicative
impact of his message." Professor Dellinger continued "the court
thus draws a distinction between (presumably valid) statutes that
protect the physical integrity of the Flag by, for example,
forbidding an burning, and those, like the Texas law, that
impermissibly criminalize impairment of the Flag 2a" when it is
done to communicate a certain message or only when it has a
particular communicative impact." What is your opinion of
Professor Dellinger's analysis of the court's opinion in the
T v. Johnson case?

As my prepared statement more fully explains, we are
convinced that the single most important factor in determining
the level of scrutiny is not the scope or the terms of the
statute, but the government's reasons for the statute. A Flag
desecration statute that protects the physical integrity of the
Flag would be enacted for the same reason as any desecration

-- 4



186

statute: to preserve the symbolic value ,)f the Flag. The
Supreme Court wou'd obviously recognize that, iven if Congress
drafted a statute that had absolutely no exceptions to the
prohibitions. The Court, however, has now said that the
preservation of the Flag's symbolic value is inherently related
to expression and therefore is subject to exacting scrutiny.
Using that scrutiny the Court would never uphold the application
of such a statute to the kind of conduct Americans want punished.
I do not believe Professor Dellinger could possibly disagree with
me on this point; I do not believe he has suggested that a
statute protecting the physical integrity of the Flag would be
unrelated to preserving the Flag as a symbol.

9. If you do not agree with it in whole or in part, how do
you assess this particular point in the decision, and how can the
Congress best address the result of the decision?

The Texas statute was explicitly directed at the
communicative impact of the conduct; it was not, however, the
fact that it was directed at that conduct but that it reached
that conduct that rendered the statute unconstitutional. I think
that if Congress wants to put a stop to those who would
physically desecrate the Flag, there is but one option--amend the
Constitution. A statutory approach clearly will not protect the
Flag, and I believe the American people, and most members of
Congress want the Flag protected.

10. Professor Dellinger further testified that the court's
opinion in the Johnson case appears to conclude that "the
Government can prohibit and punish Flag Burning in all
circumstances -- even Flag Burning done as part of a political
protest -- as long as the Government has (a 'non-speech')
interest that is unrelated to the message being conveyed" or
"unrelated to the expression of ideas." Do you agree or is this
a distinction without a difference and does this preclude the
necessity for a constitutional amendment?

I disagree. As I stated above, the government's reason for
the prohibition, not its scope, is the key to determining how it
would fare in court. If it was possible to articulate an
interest or reason that was wholly unrelated to expression, then
a statute would work. The problem, though, is that any interest
in protecting the Flag because of its symbolic value is
necessarily related to expression. That was the central holding
of Texas v. Johnson. Because the Flag is a symbol, and our
interests are in protecting it as a symbol, a prohibition on Flag
burning is necessarily related to expression, according to the
Supreme Court.

11. Professor Dellinger continued "unless this proposed
amendment is understood to override or trump the provisions of
the Bill of Rights, it does nothing. This . . . is not what its
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sponsors intend." Consequently, Professor Dellinger proposed
adding the following to the proposed amendment to cure the
problem he sees due to the amendment's lack of specificity as to
what part of the Constitution it changes. He would add: "The
power conferred upon Congress and the states by this provision
shall not be subject to the constraints of the First Amendment
guarantees of freedom of expression or freedom of the press."
Do you think that -- like Professor Dellinger -- in the absence
of such a change, the text of the amendment seems to suggest
either that the amendment overrides none of the Bill Of Rights --
and therefore does nothing -- or that it trumps all of the Bill
of Rights -- and therefore confers unlimited and unreviewable
power with respect to the subject of the amendment?

As we have said previously, we do not interpret or
understand the amendment to limit in any way the other rights and
guarantees contained in the Bill of Rights. I do not think it is
necessary, therefore, to add the phrase he has suggested. It is
clear that this amendment is being proposed in response to the
Court's decision in Texas v. Johnson and that it should be
interpreted to restore to Congress and the states the power they
had prior to the decision. It does this by making clear that the
Government's interests in preserving the symbolic value of the
Flag-are compelling. Given the context of this Amendment's
proposal and ratification, it would be irresponsible (not to
mention inconceivable) for a court to interpret the narrow power
conferred to be itself in conflict with the First Amendment.
When understood in this way, I think it is quite plain that the
proposed amendment would not override any of the Bill of Rights.

12. Professor Dellinger further testified that "adoption of
the proposed amendment could set a dangerous precedent for
frequent resort to the amendment process for the curtailment of
the rights (of those considered to be) unpopular." In your
opinion, do you agree with his assessment of this effort to
modify the Supreme Court's ohnson decision?

No. On this logic, we would never have adopted the
Fourteenth Amendment. It is hard to imagine any cause uniting
more people than the Flag of the United States. Despite the
virtually unanimous overwhelming sense of the American people
that the Flag is worthy of protection, it is still difficult to
get the Constitution amended to provide that protection. This
demonstrates how truly difficult it is to amend the Constitution.
This Amendment would not make it any easier for other proposals
to be ratified. Future proposals will be as carefully
scrutinized as this one. They, too, will succeed or fail on the
basis of their own merits.

13. Finally, Professor Dellinger stated that he is of the
opinion that the President's amendment may "undermine the moral
legitimacy of the First Amendment" because for 200 years, the
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American people have understood that we must maintain the
fundamental principle that "the Government may not prohibit
expression simply because it disagrees with its message." In
your opinion, what would this proposed amendment do to the "moral
legitimacy" of defending expression that offends many Americans
as deeply as Flag Durning?

The "moral legitimacy" of the First Amendment will not be
endangered in any respect. I suspect that if damage has been
done to the moral legitimacy of the First Amendment it occurred
when the Court decided that the First Amendment's guarantee of
Free Speech included protection for burning the Flag. The
American people do not understand why a guarantee of Free Speech
should include a guarantee of freedom to burn the Flag. For 200
years the American people thought that Flag desecration could and
should be punished. Very few people believed that the First
Amendment indicated otherwise. It is illogical to suggest that a
return to the status quo that existed prior to June 21, 1989,
would undermine the moral legitimacy of the First Amendment.

14. Is there Wy statutory language that you could
recommend to the committee that would remedy the Johnson
decision?

No. If the Administration saw any way that a statute could
be drafted that would remedy that decision, we would support it.
Unfortunately, any careful analysis of the Court's decision
confirms that a statute could not withstand constitutional
challenge. We have a duty not to play games on an issue of this
magnitude. The American people and the Congress should
understand that only a constitutional amendment would remedy the
decision.

15. Columnist James J. Kilpatrick concluded an opinion
piece that appeared in the June 28th, 1989 Washington Post by
saying:

I am consoled by the thought that the Flag
itself, and the American ideals for which it stands,
will survive the puny assaults of such contemptible
maggots as Gregory Lee Johnson. In the wake of the
court's opinion, presumably we will see more Flag
Burnings, but these too will pass. If the-Press will
ignore such odious demonstrations, their point will be
lost. Meanwhile our most cherished ideal -- the ideal
of Freedom -- will be maintained."

Would you care to comment on Mr. Kilpatrick's statement on the
effect of the court's Johnson decision on the ideal of Freedom
and contrast that with the effect of the President's amendment on

7



139

that same ideal?

I disagree with Mr. Kilpatrick's suggestion that Flag
burning is essentially harmless. Even the majority opinion in
exa v. Johnson recognized that society has a legitimate

interest in the Flag as a symbol. Senator Biden has expressed
well how the preservation of the Flag as an unalloyed symbol
helps unite a heterogeneous society. The Flag inspires emotional
attachment to the values for which it stands. It rallies the
spirit of this nation. If we permit the desecration of this
unique symbol, these important societal interests are, in fact,
injured.

William P. Barr
Assistant Attorney General
Office of Legal Counsel

- 8 -



55

Mr. Barr, we appreciate your coming this morning and I appreci-
ate your testimony.

+.' Mr. BARR. Thank you, Mr. Chairman.
Chairman DERRICK. We will be glad to have you insert your

statement in the record and, without objection, you can read it all
or summarize it or proceed however you wish.

Mr. BARR. Thank you, Mr. Chairman.

STATEMENT OF WILLIAM P. BARR, ASSISTANT ATTORNEY GEN-
ERAL, OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT OF JUS-
TICE
Mr. BARR. Mr. Chairman, members of the subcommittee, I appre-

ciate the opportunity to present the views of the Department of
Justice concerning H.R. 849, a bill to define the type of adjourn-
ment that prevents the return of a bill by the President, and to
amend the Rules of the House of Representatives to require the
Clerk to make certain notifications to the Speaker.

The Department opposes enactment of this legislation, and would
recommend disapproval were it presented to the President.

Mr. Chairman, I ask the full text of my statement be entered
into the record in its entirety.

Chairman DERRICK. Without objection.
Mr. BARR. Mr. Chairman, the Constitution sets forth very clear

rules on the process by which laws are made. Recently in the
Chadha case, the Court emphasized how far it is that the rules of
the game remain unambiguous and clear even if it means a sacri-
fice in efficiency.

In Chadha, the argument was under the modern conditions and
modern administrative state, it was far more efficient to permit
legislative veto, and the Court rejected that argument, and said
that the Constitution has a blueprint, a set of rules by how laws
come into being. They-are not always efficient, but the rules have
to be observed, because the worst thing that can happen under our
Constitution is there to be ambiguity and confusion when a law be-
comes a law.

So they rejected the efficiency argument. After all, they said, a
10-day rule for the President to review legislation-and, as we
know, at the end of a Congress or the end of a session of Congress,
there are a lot of bills to be reviewed, some of them several feet
high-10 days is, under modern circumstances, not very long to
review legislations.

Should we say, under modern conditions, why don't we pass a
bill and double that time or triple that time because things have
changed? No. There are two ways to change the Constitution. Well,
there is one way to change the Constitution, and that is through an
amendment.

If the Department of Justice is wrong on its interpretation of the
Constitution, then as the Court told us as early as Marbury v.
Madison, it is emphatically the duty and province of the Supreme
Court to say what the Constitution means.

So our view is that Congress cannot change the meaning of the
Constitution by passing a statute defining what the word adjourn-
iment means for purposes of pocket veto clause.
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Now, a lot has been made of this argument that the pocket veto
really gives an absolute veto to the President. That argument was
made in the first time pocket veto was considered by the Supreme
Court, and was rejected.

In the Pocket Veto case, the Court said this is not an absolute
veto, this is not an expansion of Presidential power, that Congress
has the built-in capacity to avoid the pocket veto by staying in ses-
sion for 10 days to permit the review by the President and then
rapid reconsideration should the President veto the bill, return
veto the bill.

So it is always within the power of the Congress to avoid a
pocket veto and it said the party responsible for a pocket veto, that
responsibility lies with Congress, not the President.

This is not a question of expanding Presidential powers. We
think the Court was right in that decision.

NoW, the basic issue here is, what is the real reason behind the
pocket veto clause? There are basicall two schools of thought.

One is the ducking Congress school of thought. The only reason
behind the pocket veto clause was to protect the President if the
Congress was going to be ducking out after passing a bill and evade
service of process, so to speak. That is the only purpose according
to this school of thought.

All we have to do is provide a mailbox. If we provide a mailbox
and a registered agent to accept service of process, then the whole
problem of the ducking Congress is gone and we can just ignore
what the Constitution says.

That is the underlying rationale for this bill. We think it is
wrong. We think, one, it does not comport with the history of the
Constitutional Convention by adoption of this clause, it is inconsist-
ent with the language of the clause, and it contradicts the two Su-
preme Court decisions that have interpreted the clause.

In the Constitutional Convention, the original-in practical
terms, the effect of requiring the President to deliver a bill to the
Clerk for subsequent delivery to the House would be the same prac-
tically as if the President simply retained the bill and returned it
directly to the House or to the Congress when Congress returned
from its adjournment on the first legislative day. That, in fact, was
the first proposed pocket veto clause.

The first draft given to the committee on detail during the Con-
stitutional Convention said, "Unless the Legislature, by their ad-
journment, prevents return"-that is very close to the existing lan-

age. And then it says, "In which case, it shall be returned on the
frst day of the next meeting of the Legislature."

So they had a clause that solved the ducking Congress problem
initially proposed to the committee on detail, saying the President
could hold on to the bill, and as soon as Congress came back, boom,
he gives them a return veto.

The committee on detail changed it. They took out that last pro-
viso and have gone with the automatic pocket veto. There is no
provision whereby it is held in abeyance until the Congress returns
from adjournment.

We think that that reflects that the Convention had other inter-
ests besides the ducking Congress problem. That was brought to
our attention in the Supreme Court s Pocket Veto case. There, the
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Court said an adjournment in the clause does not mean final ad-
journment. That is what this bill is trying to define it as. It doesn't
mean a final adjournment.

The word adjournment in the Constitution can mean adjourn-
ment even for1 day, and it is used throughout the Constitution to
mean adjournments of various lengths including from day to day.
So they said the word adjournment doesn't mean just final adjourn-
ment.

They said that part of the reason-our reading of the case is that
the Court was saying that the reason an adjournment prevents a
return is because it was the purpose of the Framers to have the
Legislature present with the capacity to give immediate consider-
ation. That is used repeatedly throughout that case, immediate
consideration to the veto.

They wanted a process whereby the confrontation between the
Executive and the Legislature, which they considered to be a mo-
mentous occasion, very important, solemn occasion, the President
has a solemn duty to review the legislation. He is given 10 days to
do it. When he vetoes, they wanted again this confrontation to be
capable of immediate resolution, immediate consideration in Con-
gress. That is why the Court, in the Pocket Veto case, said that the
House must be in session and the return must be made to the
House sitting in an organized capacity with the ability to act imme-
diately.

They rejected the notion in that case that delivery to an agent
could comply with the constitutional mandate, and said that would
permit delay in reconsideration, which the Constitution intended to
avoid.

We think that the Pocket Veto case makes it clear that an ad-
journment prevents return because Congress is not then in a cir-
cumstance where it can proceed immediately to reconsider or to
consider the objections of the President and determine whether to
override the veto.

So we think that part of the-rationale for the pocket veto clause
was the ducking Congress problem, but there was another reason,
which was to eliminate or to minimize periods of uncertainty, to
focus the debate on to permit the legislative process to rapidly re-
solve and immediately address differences that arose between the
Executive and Congress.

The Wright case that came along 9 years later, we think, is com-
pletely consistent with the Pocket Veto case. There, the Court had
the insight to say that the clause requires or contemplates an ad-
Journment by Congress, not adjournment by one of the Houses.
And it referred to another clause in the Constitution which re-
quires the House that goes into adjournment for more than 3 days
to obtain the consent of the other House.

We think this is consistent with the Supreme Court in Wright
and the Pocket Veto, that adjournment of Congress is the key con-
cept in the clause and it is a concept that is capable of mechanical
application, and therefore leads to clear results and predictability.
If Congress is in adjournment, then the President can pocket veto a
bill and it doesn't matter whether or not there is an agent there. If
Congress is not in recess, but not in adjournment, the President
has to use the return veto.
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We think that where one House seeks the consent of another
House and goes out on a recess for more than 3 days, you have bi-
cameral action, which constitutes an adjournment of Congress.
Congress is then adjourned even if one House remains in session
because you have had bicameral action.

Where a House goes out on a brief recess and does not obtain the
consent of the other House because it is not going to be over 3
days, then Congress remains in session and not adjourned for pur-
poses of the pocket veto clause. Congress is not adjourned.

Under those circumstances, the pocket veto clause is not applica-
ble and the President has to return veto because Congress is not
adjourned and he can return it in any way suitable. If Congress
wants him to return it to an agent, fine, Congress is not adjourned
at that point.

Let me just say a few words about history. The Court has repeat-
edly said that history-history here I don't think supports the
sweeping bill that is before the committee now, historical practice.

In any event, the Court has repeatedly said that historical prac-
tice is never sufficient alone to alter the meaning of the Constitu-
tion. The Court will occasionally look at historical practice where
there is ambiguity and reasonable arguments can be made on both
sides, and they will look to see what the practice has been.

But as far as the meaning of the Constitution is concerned, the
reason the Court has looked to the First Congress and the practices
of the first Congress-which was the example cited by one of the
witnesses up here before, the removal power issue-is because the
Court has said that Members of the first Congress, a majority of
them were also involved in the drafting and ratification of the Con-
stitution, and therefore maybe they had a good idea of what the
Constitution meant. And then the Court will look to see whether or
not there was explicit consideration of the issue at hand by the
Members of the First Congress.

If there was not explicit consideration given to the issue, then
their practice is entitled to very little weight. If they explicitly con-
sidered something and discussed this constitutionality question and
came to a conclusion on it, their views are entitled to very great
weight. The removal power case is just that example.

There was extensive debate in the early Congresses over the
President's removal power and what the Constitution contempla!
ed. That is why the history of the First Congress and the debate
over removal was given such weight.

But we would not accept the notion that the Constitution is-
when we say it is a lv.vlng document, we don't mean it to be a blank
check and that the rules set in there are things that Congress can
change simply by passing a statute.

Adjournment means adjournment, and the Supreme Court's in-
terpreted that term, and we can litigate it again in the Supreme
Court and maybe the Justice Department will lose, in which case
we will be told by the Supreme Court what the clause means. Oth-
erwise, the way to change the -Constitution is by constitutional
amendment.

I would be glad to answer any questions.
[Mr. Barr's prepared statement follows:]
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mr. Chatruan, Members of the Subcommittee

Thank you Mr. Chairman. I appreciate the opportunity to

present the views of the Department of Justice concerning H.R.

849, a bill "to define the type of adjournment that prevents the

return of a bill by the President, and to amend the Rules of the

House of Representatives to require the Clerk to make certain

notifications to the Speaker.0

The Department opposes enactment of this legislation and

would recommend disapproval were it presented .o the President.

H.R. 849 would add a new section to Title 2 of the United

States Code and would amend the Rules of the House of

Representatives. The new section, to be numbered 115, would

state that [n]o adjournment of either House of Congress, other

than an adjournment sine die to end a Congress, prevents the

return of a bill by the President." I will comment only on this

proposed addition to Title 2.

The issue that this legislation purports to address --

whether an adjournment of a House of Congress prevents the

President from returning a bill that has passed both Houses -- is

significant because of the Pocket Veto Clause of Article I,

section 7 of the Constitution. The Pocket Veto Clause is a

proviso attached to the portion of the Constitution that

prescribes how laws are to be passed. Under Article I, section

7, when both Houses of Congress pass a bill they present it to

the President. If he signs the bill, it becomes law. He can

also veto it by returning it to its house of origin together with
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his objections. If the President neither sign. the bill nor

returns it within ten days of presentment (excepting Sundays), it

becomes a law min like Manner as if he had signed it, unless the

C ngress by their Adjournment Drevent its Return. in which case

it shall not be a law. The underlined passage is the so-called

Pocket Veto Clause. It makes it possible for the President, when

Congress is adjourned, to veto a bill without returning it simply

by failing to sign it.

The pocket veto makes it impossible for Congress, by

adjourning, to nullify the President's power of return veto

authority; if there were no pocket veto, Congress could pass

legislation and adjourn, preventing the President from exercising

the veto. Similarly, the ten-day rule to which it is attached it

an action-forcing mechanism in the other direction, one that

makes it impossible for the President to veto a bill informally

by neither signing nor returning it.

We have two objections to H.R. 849, which purports to

address the operation of the Pocket Veto Clause. First, we think

that the bill, considered as a statement of constitutional law,

is incorrect: in fact, the Constitution implies that any

adjournment by the Congress -- that is, any adjournment of either

house for longer than three days -- gives occasion for a pocket

veto. Second, we think that it is inappropriate for Congress to

attempt to impose its own view of the Constitution by legislative

fiat. Whether an adjournment prevents a return must be decided

-2-
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by interpreting the Constitution, the meaning of which can be

changed only by a constitutional amendment, not by legislation.

The answer to the substantive question concerning the

operation of the pocket veto depends on two subsidiary questions:

first, what is an adjournment of Congress for purposes of the

Pocket Veto Clause, and second, what relationship does the

Constitution imply between adjournments and the prevention of a

return.

The Constitution answers the first question in a fairly

direct fashion. The Pocket Veto Clause refers to the case where

*Congress, by their Adjournment prevent [a bill's) return."

Congress is a collective body consisting of two Houses, and the

Constitution explicitly states which decisions to go out of

session require an action by Congress collectively: Article I,

section 5, states that neither House 'during the Session of

Congress, shall, without the Consent of the other, adjourn for

more than three days.' 1 The Constitution thus implicitly defines

any adjournment by either or both Houses of more than three days

as an adjournment of Congress. When one or both Houses stop work

from day to day or over a weekend, there is no adjournment of

Congress.

1 The Constitution exempts the decision to adjourn from the
requirement of presentment to the President: that requirement
applies to everyey Order, Resolution, or Vote to which the
Concurrence of the Senate and House of Representatives may be
necessary (except on a question of Adjournment).' Art. I, § 7,
cl. 3.

-3



63

This definition of an adjournment of Congress fits neatly

into the Constitution's structural scheme. Congress, considered

as an independent and coequal branch of the national government

along with the President and the courts, consists of two Houses -

- indeed, the bicameral nature of Congress reflects the Great

Compromise between the small and large States, which made the

* Constitution possible. The President, when he deals with

Congress, deals with both bodies; for example, his messages on

the state of the Union are delivered to both Houses, and Article

I, section 7 provides that the President acts on a bill only when

both Houses have passed it. Thus, it is proper that the

Constitution provide that Congress has adjourned when either

House is gone for any substantial period of time.

As to the second question, it is implicit in the

Constitution and in the very language of the Pocket Veto Clause

itself that adjournments of Congress by definition prevent the

return of a bill and thus create an occasion for the pocket veto.

We believe that this reading is decisively to be preferred to the

alternative, under which only some adjournments prevent return,

and under which it would be necessary to determine whether any

particular adjournment has done so. First, and perhaps most

importantly, the reading we suggest is the more plausible because

it makes the Pocket Veto Clause a clear rule capable of

mechanical application, without any need to inquire into the

effects of whatever arrangements Congress has made for its

adjournment.

- 4 -
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This is very significant, because the most natural reading

of any structural provision of the Constitution, the one most

likely to reflect the original understanding, is the one that

produces the clearest rules. As the Supreme Court has explained,

the Constitution is 'designed to provide explicitct and

unambiguous provisions" to govern the structure of government,

and most importantly the process whereby a bill becomes a law.

INS v. Chadha, 462 U.S. 919, 945 (1983). Our system of

government could not function if Article I, section 7, which

governs the legislative process itself, consisted of "open-ended"

principles without fixed applications. In particular, a bright

line rule governing adjournment is necessary to put the President

and Congress, as well as those affected by legislation, on notice

as to the proper method by which the President may exercise his

right to disapprove a bill. The alternative to a clear rule is

uncertainty and litigation.

Moreover, to permit return of a vetoed bill to an adjourned

Congress would defeat the clear plan of the veto provision, which

is designed for prompt reconsideration by Congress and

disposition of the issue: the clause says that the recipient

house shall enter the President's objections on its journal and

proceed to reconsider the matter.

Indeed, the drafting history of the Clause supports this

view and Is inconsistent with the suggestion that the pocket veto

should operate only when Congress has neglected to provide for a

return veto in its absence. The Committee of Detail of the

- 5 -



65

Federal Convention, in comp:aing what became Article I, section

7, at one point prepared a draft providing that if Congress by

its adjournment prevented a return veto, the President was to

return the bill on the first meeting of the next legislature.

But the Committee, in its report to the Convention, replaced that

language with the pocket veto proviso essentially as we have it

now.

This suggests that the Framers wanted to do more than just

make sure that Congress could not defeat the return veto by

adjourning. They also wanted to avoid lengthy uncertainty as to

whether a bill would become a law. Rather than permit a vetoed

bill to lie over until the next meeting of Congress, they

provided that it would not become law if the President did not

sign it.

Our position accords with the Supreme Court's two decisions

concerning this subject. In the Pocket Veto Case, 279 U.S. 655

(1929), the first session of the 69th Congress passed a bill and

presented it to the President on June 24, 1926. The two Houses

then adjourned that session by concurrent resolution on July 3,

less than ten days after the bill had been presented. The

President neither signed nor returned the bill. The Court held

that it had not become a law because of thq Pocket Veto Clause.

The Court concluded that Congress had indeed adjourned within the

meaning of the Constitution, 279 U.S. at 680-681, and that the

availability of an agent or officer of Congress to receive the

President's return of the bill was not an adequate substitute for

-6-
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a House of Congress, to which a veto must be presented according

to the Constitution, id. 682-685.

The other case touching on this subject is Wright v. United

States, 302 U.S. 583 (1938). That case involved the passage into

law of two private relief bills, originating in the Senate, that

were passed by both Houses and presented to the President on

Friday, April 24, 1936. On Monday, May 4, the Senate took a

recess until noon on Thursday, May 7. The President returned the

bills with his objections on Tuesday, May 5; the President's

messenger delivered the veto to the Secretary of the Senate.

When the Senate returned on May 7, the veto message was read and

the matter referred to committee, from which it never emerged.

The beneficiaries of the legislation claimed that the bills had

become law without the President's signature, after the passage

of ten days, on the theory that the return veto was ineffective

because the Senate was not in session when the veto message

arrived.

The Court found that the return veto was effective because

Congress, as opposed to the Senate, had not adjourned. 302 U.S.

at 587-588. The Court employed the same reasoning we do: an

adjournment by one House of less than three days, which does not

require the consent of the other House, is not an adjournment of

Congress, a bicameral body which acts as such only through both

of its Houses. The Court also rejected the suggestion that the

return veto was ineffective because the Senators were not

actually present in the chamber (even though Congress was not

- 7 -
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adjourned) when the President's messenger arrived. Id. at 589-

591.2

We recognize that our position is inconsistent with two

decisions of the United States Court of Appeals for the District

of Columbia Circuit. In Kennedy v. Sampson, 511 F.2d 430 (D.C.

Cir. 1974), the court held that an adjournment during a session

(six days for one house, five days for another) did not prevent

the return of a bill and therefore did not present an occasion

for the pocket veto. The court therefore found that a bill the

President had neither signed nor returned became a law. In

Barnes v. Kline, 759 F.2d 21 (1984), vacated al moot Suj no=.

Br v. Barnes, 479 U.S. 361 (1987), the court extended the rule

of Sampson to adjournments that end a session of Congress,

holding that such adjournments do not prevent the return of bills

provided that the affected House appoints an officer to receive

the President's veto message.

We sought and obtained Supreme Court review of the decision

in Barnes v. Kline. The Court agreed with us that the case had

become moot, and therefore did not reach the merits. On the

merits, we argued, consistent with our position today, that both

that case and Sampson were wrong. In an appropriate case, I

2 The Court explained that the Pocket Veto Case was not
apposite because it dealt with an actual adjournment of Congress,
not "a temporary recess . . . taken by one House during the
session of Congress." Id. at 593; the Court also declined to
read its earlier case as requiring that the return be made when
the relevant house was actually "within the walls of its
chamber." =. at 594.

-8-
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expect that we would ask the full D.C. Circuit to overrule, or

the Supreme Court to disapprove, both of those cases.

As I have just explained (and as our briefs in Barnes

explain in more detail), our position is fully consistent with

both of the Suprem e Court cases that address this matter. The

same cannot be said for H.R. 849. The bill states that a return

veto is prevented only by 'an adjournment sine die to end a

Congress." The Constitution nowhere distinguishes among

adjournments and does not provide for adjournments sine die; such

distinctions are created wholly by the rules of the two Houses.

Moreover, on this point the bill is inconsistent with the Pocket

C . There, the Court specifically rejected Othe argument

that the word 'adjournment' as used in the constitutional

provision refers only to the final adjournment of the Congress."

279 U.S. at 680. The Court also declined to adopt the suggestion

that it would be constitutionally adequate for the President to

return a bill to an agent or officer of the relevant House while

Congress was adjourned. Id. at 681-685. The Court thus

concluded that an adjournment of Congress, by definition,

prevents the return of a bill within the meaning of the Pocket

Veto Clause.

Let me now turn to the second difficulty with H.R. 849. The

discussion we have just gone through deals with questions of

constitutional interpretation. The answers to those questions

depend on the meaning of the Constitution. Whether a pocket veto

is possible in any particular set of circumstances depends on the

- 9 -
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meaning of the Constitution. I readily acknowledge that the

legislative and executive branches necessarily have differing

perspectives on constitutional questions that relate to their

respective powers and responsibilities. The difference is

particularly to be respected on a question like the scope of the

pocket veto which raises difficult issues of constitutional law

that inevitably give rise to good faith differences of opinion.

It is precisely respect for this difference in perspective,

however, that counsels against any attempt by Congress to

enshrine its constitutional view on the pocket veto by enacting

it into the United States Code. Given our view on the meaning of

the Pocket Veto Clause we would be constrained to recommend that

the President veto this bill. Thus, passage of this bill would

create a needless point of disagreement between the two political

branches.

Moreover, it is unnecessary for Congress to enact

legislation to express its views on pure questions of

constitutional interpretation. Congress can express such views

through one-House or concurrent resolutions, and of course,

Members of Congress base their votes on their views of

constitutional questions, just as the President must make veto

decisions based on his understanding of the fundamental law. But

laws of the United States should be used to establish legal

rights and obligations, not to express questionable views on

interpretive questions.

We defer to Congress concerning the portion of H.R. 849 that

would amend the Rules of the House of Representatives.

Again, let me thank the subcommittee for the opportunity to

address this question.
- 10 -
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Chairman DERRICK. Thank you, Mr. Barr, for your testimony.
You have been very thorough.

I agree with you on one thing and that is that there is ambigui-
ty, and of course that is the primary reason that I have introduced

is bill and why we are having this hearing, to try to clarify that
ambiguity.

Mr. BARR. Mr. Chairman, I didn't say there was ambiguity in
this clause; I said the Court will look to history sometimes when
there is ambiguity.

Chairman DERRICK. I thought I understood you to say that there
was ambiguity as to the situation of a pocket veto as to when it did
or did not apply.

Mr. BARR. No, I said the rule proposed by those who would
depart from the Supreme Court's precedence would result in ambi-
guity.

Chairman DERRICK. Then we don't agree on that.
Mr. BARR. OK. That is right.
Chairman DERRICK. The history of this thing, of course if you go

back, as I am sure you have done, and read some of the Federalist
Papers, one of the things the Framers feared the most, was a king
or someone that was going to put himself in some sort of dictatorial
position with the legislative body, having experienced just that for
a number of years before the revolution, of course.

This was throughout the Convention brought up time and time
and time again. As a matter of fact, it was brought up in argu-
ments on the veto. What they wanted to get around was to have a
President-they voted on this. They could have had absolute veto
over the Houses of Congress, of course, but there is no ambiguity
there as to what was intended by the Framers of the Constitution.

I think that they had no intention of giving a President what
amounts to an absolute veto over the Congress to the extent that
the pocket veto has been misused over the years.

In any event, it seems to me that if you look at what the Fram-
ers of the Constitution most feared and if you apply that to the
modern-day situation, it seems-to me that this bill is very much in
order.

As far as the Congress, as the Supreme Court noted in United
States v. Nixon, the Judiciary expects each branch of government
in performance of its duties initially to interpret the Constitution.

Having said that, I would like to know why the administration
opposes this bill. It is clear in the debates at the Constitutional
Convention that the Framers deliberately avoided giving the Presi-
dent an absolute veto. Why is the administration now opposing
this?

Mr. BARR. Because we think the bill is unconstitutional.
Chairman DERRICK. That is the only reason, just that you think

it is unconstitutional?
Mr. BARR. Well, that is a good reason to oppose--
Chairman DERRICK. I know it is a good reason, but I would hope

there would be more than that.
Mr. WHEAT. Would the chairman be kind enough to yield?
Chairman DERRICK. Yes.
Mr. WHEAT. I don't think unconstitutionality is a good reason in

this administration. The President has clearly stated that there are



71

some bills, even if they were unconstitutional, that he would sign.
That can't possibly be the only reason.

Mr. BARR. What did he say that about?
Mr. WHEAT. I think it was something to do with the flag.
Mr. BARR. I was the one who testified on the flag and I don't be-

lieve that that was said.
Mr. WHEAT. Were all of the news reports across the country re-

garding the President's statement incorrect?
Mr. BARR. I have read everything the President has said about

the flag and he. has never said that he would sign a statute if he
believed it was unconstitutional.

Mr. WHEAT. That is a-I would yield back and talk about it more
in a few minutes.

Chairman DERRICK. Let me ask you-
Mr. BARR. Can I give a broader answer to your question?
Chairman DERRICK. To my question or--
Mr. BARR. To your question.
Chairman DERRICK. Go ahead.
Mr. BARR. I think it is oversimplistic to say that the Constitu-

tional Convention was animated principally by a suspicion of Exec-
utive power. In fact, I think it would be fairer to say that one of
the miracles of the Constitutional Convention was the creation of a
strong, independent Executive.

I think that, as a matter of fact, while going into the Revolution-
ary War, there was a tremendous amount of concern about Execu-
tive power and so forth. The experience of the revolution and the
Confederation convinced the Framers that it was very important to
have a strong, independent Executive.

Chairman DERRICK. Up to a point.
Mr. BARR. Up to a point, and that is why article II is in the Con-

stitution. Really, it is one of the great stories of how political expe-
rience can frame the Constitution.

Now, it is true that there was debate over whether or not there
should be an absolute veto, which a faction favored, or whether it
should be a qualified veto.

This is not an issue as to whether there should or should not be
an absolute veto. The Supreme Court said that in the Pocket Veto
case. They rejected this argument, and said the argument is based

-on misconception of the pocket veto clause.
Congress has the power to protect itself from the pocket veto by

giving the President sufficient amomt of time to make his objec-
tions and to have them rapidly considered by the Legislature. The
President, after all, is given 10 days to review whatever comes out
of Congress at the end of a session or before a recess, 10 days at
whatever comes out of Congress at any time.

What the Framers wanted was for Congress to give the President
the opportunity to review it and then the opportunity to have those
objections considered quickly and on their merits.

At the same time, the Framers did not want to require Congress
to sit in session or to have Presidential leave, and that is why Pres-
idential approval is not required for Congress to go on adjourn-
ment, but Congress does pay a price in a sense if it does adjourn
after throwing bills into the President's lap. That is the price, the
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potential of a pocket veto. But it is something the Congress has the
power to prevent.

Chairman DERRICK. If that is true, why do you think that the
Court opted not to rule on this matter or not to reach a decision on
this matter in the Barnes case, if not in several other cases that
have come up since then, and why would your Solicitor General
then, Mr. Bork, in his memorandum in 1976, advise not carrying
the matter further because he felt the Supreme Court would prob-
abhl rule contrary to your position?

You know, he gives some very strong arguments and I am sure
you are familiar with them.

As a result of that, the administration did not carry it forward.
Mr. BARR. The first part of your question is, why do I think the

Court did not decide the issue. I think the Court did not decide the
issue because there was a jurisdictional issue which was whether it
was moot. If the Court determined that it didn't have jurisdiction,
it didn't have to go on and decide the merits.

Normally, the Court will normally determine jurisdiction before
it decides on the merits.

Chairman DERRICK. I understand.
Mr. BARR. As to Judge Bork's position, he did take the ducking

the Congress position, I feel, and I think he was wrong. In other
words, he presumed that the sole intent of the Framers was to
make sure that there was a mailbox somewhere so the President
didn't get stuck. I don't think he can presume that. I think he is
wrong in doing it.

Chairman DERRICK. You don't think it is possible the Court de-
ferred to the Congress and the President to work this thing out, be-
cause they recognized that the answer lay possibly in some legisla-
tion such as that that we are looking at today?

Mr. BARR. In the two earlier pocket veto cases, the Court has-
tened to jump into the fray and say they were doing so because
they considered it a very important i&3ue to resolve because of the
need for clear rules of the game as to how laws are made.

Now, I think it may be the Court did not want to reach a separa-
tion of powers- question particularly in a case that they felt juris-
diction was questionable.

But no amount of practice and accommodation can override con-
stitutional requirements. You can defer a confrontation or a differ-
ence of opinion, but the Constitution says what it says and means
what it means.

Chairman DERRICK. In other words, you don't think that was the
reasoning behind the Court's failing to reach a decision in this
case?

Mr. BARR. No, I don't.
Chairman DERRICK. Thank you.
Mrs. Martin.
Mrs. MARTIN. Just so I understand, I think I understand your po-

sition. Your position is that a statute is inappropriate because it
would be unconstitutional. So you oppose it.

Therefore, if we wanted to make changes, it should be an amend-
ment, which you would also oppose?

Mr. BARR. Well, I would have to see the amendment before
we-
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Mrs. MARTIN. Well, the amendment in effect ,-hanged the Consti-
tution in ways the statute did. You would oppose that, too, right?

Mr. BARR. I haven't even considered that issue.
Mrs. MARTIN. Well, you start off your reasoning by saving that

one of the reasons you can't do it or you shouldn't do it, the House
shouldn't do it, is because such a statute would be unconstitutional.

Mr. BARR. Yes.
Mrs. MARTIN. Therefore, you say-let me see if I can find the

line here.
I am just saying, it is an interesting box in effect you would try

to put us in, which is that you can't do it by statute because I
would oppose it because it is a statute; you can do it by constitu-
tional amendment perhaps, but I will oppose that, too.

Mr. BARR. No, there are two ways to resolve it, but just remem-
ber the Supreme Court decided a case involving an intersession
recess and it said that you can not leave an agent in place during
intersession and the President can use the pocket veto regardless of
whether there is an agent there.

That case has been decided by the Supreme Court. That case is
still good law. To come along with a bill and try to overrule that
case is clearly unconstitutional.

Now, there are those who say modern conditions, you know, we
can sort of finesse this and talk about modern conditions and com-
munications, and the real concern there was this rather than this.
Fine. One way to resolve it is through litigation. If the President
pocket vetoes a bill and some feels it was an illegitimate pocket
veto because an agent was there to receive it, some beneficiary of
this bill, and this is how the others came up, they can sue and say
that is the law.

Mrs. MARTIN. There is a second way to start the litigation proc-
ess, and that is that we pass a bill and someone says, "I don't ap-
prove of the bill," it is unconstitutional and starts the process that
way.

You are saying from the start anyway-and you may well be
right, I don't know-you say it is not the Congress' role to impose
or to decide constitutionality.

Mr. BARR. That is where we agree.
Mrs. MARTIN. That is the Court's role.
Mr. BARR. Absolutely.
Mrs. MARTIN. So to argue we shouldn't pass something because

you believe it might be unconstitutional, that is an interesting
opinion and certainly one should value them, and I am not in any
way suggesting you don't, and certainly we should look at that.

I will say the only time I have heard that argument is from
people who oppose a certain bill. That is the only time I hear con-
stitutional arguments. But it really isn't our judgment about con-
stitutionality that counts.

Mr. BARR. There are a couple---
Mrs. MARTIN. Or yours.
Mr. BARR. There are a couple reactions to that. It takes two to

make a bill a law. Congress wants to pass a law. We are up here
telling you our position because the President also is a player in
the legislative process.

Mrs. MARTIN. Right.
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Mr. BARR. We believe the bill is unconstitutional. It is not the
way to go.

This case could be brought to a head without a bill. In other
words, by your own internal rules, you can appoint an agent. The
President pocket vetoes something and a case can be brought.

You said it is not the role of Congress to impose its view, consti-
tutional, on the law. I agree. That is why we say the bill is pecu-
liar. It is presenting to the President, saying sign on to our theory.
You can have your theory tested without legislation.

The Department of Justice will not recommend the President
sign that bill because we believe it is unconstitutional.

Mrs. MARTIN. So the House and the Senate could pass this, if it
turns out this is the will of the House and Senate, and we are cer-
tainly at early stages on this. And you would be in effect saying, if
you pass it, your recommendation to the President will be to veto it
for a number of reasons, including the fact that you- believe it is
unconstitutional and impinges on his rights.

So the way to have it done is the House and Senate would have
to get it to that point and we would have to override the veto-
unless he pocket vetoes it.

Mr. BARR. We might recommend a pocket veto, yes.
Mrs. MARTIN. What a wonderful way to end it. We could do a bill

and the court case all in one.
Mr. BARR. That is right.
Mrs. MARTIN. What an efficient use of the law.
Chairman DERRICK. I am glad to see he just adopted the doctrine

of congressional standing just a moment ago.
Mr. BARR. I said a beneficiary of the statute. I said a beneficiary

of the statute can bring suit.
The other point you made I don't agree with, and that is that

Members of Congress sort of-it is up to the courts to decide consti-
tutionality. We sort of have to do what we are going to do.

Mrs. MARTIN. Yes, ultimately.
Mr. BARR. I agree with what Chairman Derrick said, that each

branch in the first instance has a responsibility under their oath of
office to use their best judgments to what the Constitution means
and do their best to uphold the Constitution, so I believe Members
of Congress as well as the President and members of the executive
have a real responsibility to the Constitution to reach good-faith
judgments.

Mrs. MARTIN. But I am not suggesting we ignore that. I am sug-
gesting our interpretation is, it is constitutional, and yours is not.
We could do a poised action, frozen in time to the end of time with-
out the final decision. That is, the other branch we finally have to
have work its will.

No one is suggesting we go around deliberately passing unconsti-
tutional laws.

Mr. BARR. The two pocket veto cases have been decided by the
Supreme Court-a doable thing. I am saying that we could not sup-
port this bill because we believe it is unconstitutional.

Chairman DERRICK. They didn't declare that this legislation, or
something similar, would be unconstitutional.

Mr. BARR. I think they did in the Pocket Veto case.
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Chairman DERRICK. What I meant to say is, they didn't say we
didn't have a right to pass the legislation and that that right would
be unconstitutional.

Mr. BARR. Well, I guess it is presumed that people-% branch
will not knowingly do an unconstitutional thing. But if it is the
good-faith judgment of Congress that it is not unconstitutional, no
one is questioning the power of Congress to pass a law.

Chairman DERRICK. Mr. Wheat, I will let you question.
Mr. WHEAT. Thank you.
I agree with you completely when you say that it is not the ap-

propriate role of Congress to attempt to change the Constitution by
legislation. I think all of us would agree with that. But I think you
went further in pointing out there is a matter of some interpreta-
tion as to what the Constitution actually means.

I was interested in the historical process that you were speaking
of and of how the Constitution clearly meant that pocket vetoes
were appropriate in intersession adjournments and perhaps even in
intrasession adjournments.

I -take it you extend your reasoning to intrasession adjournments
even though there were no particular cases on that point?

Mr. BARR. Intrasession?
Mr. WHEAT. Intrasessions, yes.
Mr. BARR. Yes.
Mr. WHEAT. In particular, you refer to adjournment meaning ad-

journment and that adjournment is well defined and that there is
no room for doubt on its meaning. You then went on to talk about
adjournments of various lengths being used in the Constitution for
an assortment of purposes. That seems to be one of the cruxes of
the problem that we face.

What this legislation is is an attempt to define specifically what
kind of adjournment and how long an adjournment the Constitu-
tion originally referred to in talking about pocket vetoes.

How can the length of time for adjournment be ambiguous or at
least varied for different purposes, and yet seem so clear to you for
pocket veto? In light of the opposite view taken by the Court in
1929, further elaboration on your point of view is necessary.

Mr. BARR. The word adjournment, referring to the adjournment
of a House or Congress, can be any length of adjournment. We
think there is a clear rule in the Constitution as to when Congress
is deemed to be adjourned as a bicameral entity.

As I said, a House can adjourn for a day. The Constitution says
that when one House wants to go out for more than 3- days, it
needs the consent of the other House. There you have two Houses
acting, and under Chadha, we believe that reflects action by Con-
gress to adjourn itself. So you no longer have a bicameral body sit-
ting there acting as a collective capacity as the Congress of the
United States.

So it is a very clear rule. If one House goes out for more than 3
days, you have an adjournment of Congress.

Mr. WHEAT. The Chairman suggested there was ambiguity in-
volved. Considering the fact that since 1929, the Court has found
that adjournments of longer than 3 days are not adjournments for
the purpose of a pocket veto, would it not seem to you that there is
some need for clarification on this matter?
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Mr. BARR. One case that is an extant case decided that adjourn-
ment of longer than 3 days was not an adjournment within the
meaning of the pocket veto clause and the President could not use
the pocket veto. That was the Kennedy case.

Mr. WHEAT. Yes.
Mr. BARR. We think the Kennedy case was wrong, and in future

litigation, if the appropriate case arises, we will urge the Supreme
Court to follow the Pocket Veto case and Wright case, and overrule
that case, reverse it.

Mr. WHEAT. Does the administration believe that the balance of
powers between the President and the Congress would be shifted in
such a way as to be harmful to either the President or to this legis-
lative body if the interpretation of the pocket veto that we propose
in this billbecomes law and is determined to be constitutional?

Mr. BARR. Well, it is hard for me to say whether this individual
piece of legislation would ever work a shift, standing alone. That is

ard to predict.
But I think separation of powers as a principle means that we

always have to be on our guard against eroding or undermining
constitutionally based powers of any branch of government because
either by themselves or collectively, it can work a shift in the bal-
ance of power among the branches.

Therefore, on separate of powers questions, I believe we have to
be faithful to the letter of the Constitution.

Mr. WHEAT. I understand your caution about this legislation but
I don't hear you saying specifically why you find it onerous or
harmful other than the argument that you make against its consti-
tutionality.

Is it your belief that it will harm the balance between the Presi-
dency and the legislative branch of Government?

Mr. BARR. As I say, I think the bill is fundamentally flawed be-
cause it is unconstitutional. Going beyond that question to policy
questions, I think the more you permit delay in considering a veto,
the more you are departing from the intent of the Framers and the
more, as a policy matter, that it is objectionable.

Mr. WHEAT. The world is different today than when the Constitu-
tion was framed or even since 1929. Congress can be called together
much quicker and it can consider a bill basically on a contempora-
neous way to the veto even though it is not actually sitting at that
moment. Are you saying that you accept none of the practicality
arguments put before the committee today?

Mr. BARR. No, I don't accept that. In fact, I think the Constitu-
tonal Convention history shows--

Mr. WHEAT. That is the whole argument you make about the
Congress not being in session and having adjourned. You state that
the Congress can't consider a bill near the time that the President
vetoes it. If in fact Congress can do so, then why shouldn't that be
taken into account?

Mr. BARR. I am not making-any argument that modern circum-
stances dictate a change. On the contrary, I am saying that modern
circumstances do not warrant a change.

The Framers originally started with a draft document that did
leave the decision up to Congress on when to take up a veto. Re-
member, the original draft said that the President would hold on to
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$ his veto until Congress came back. That is a practical equivalent of
what is being proposed here, just put that in the hands of Congress,
and it will be, well, this is important enough. We better get back to
Washington, DC, and take a look at this. Or say, this isn't really
important, I am going to continue hobnobbing with my constitu-
ents and we will take this up in due course when we return.

The Constitutional Convention rejected that and said that if Con-
gress isn't there to deal with the President's messaes, go to the
pocket veto. Congress can always be there for 10 days and stay
there for 10 days to make sure they complete the legislative proc-
ess, but if Congress absents itself from the legislative process, the
price it pays is the pocket veto. That was the call made by the
Framers.

Mr. WHEAT. Thank you, Mr. Chairman.
Chairman DERRICK. Mr. Gordon.
Mr. GORDON. Is it fair for me to assume that your line of logi is

that based on the stare decisis, that you have the responsibility, be-
cause these prior Supreme Court decisions would indicate o you
that this legislation is unconstitutional, to oppose it as the respon-
sibilities of your branch of government dictate; is that correct?

Mr. BARR. Yes.
Mr. GORDON. Then if that is correct, it would seem in the case of

Roe v. Wade that the Court has made a pretty clear determination
of what the Constitution is there.

Why are you trying to overturn that decision? Why don't you
follow the same stare decisis logic?

Mr. BARR. We believe the decision in Roe v. Wade was clearly
wrong and unconstitutional.

Mr. GORDON. So you are not leaving it up to the Supreme Court.
There you are smarter than the Supreme Court, but in this case,
the Supreme Court is the smartest?

Mr. BARR. Is what?
Mr. GORDON. Well, I am trying to distinguish why the Supreme

Court understands the Constitution in one case but not in another.
It seems that you are saying that you have a higher understanding
and that when you think the Supreme Court is right, then it is
right; but when you think it is wrong, then you should take an-
other course.

Mr. BARR. Obviously we think the Supreme Court decisions in
the Pocket Veto case and the Wright case were correct interpreta-
tions of the constitutional provisions as adopted.

If people don't like the inefficiency of what the Framers did, they
can go about changing it. But we think it was a correct interpreta-
tion, and it is.

Mr. GORDON. You think the Supreme-Court was wrong in Roe v.
Wade?

Mr. BARR. Yes.
Mr. GORDON. But I thought you said your logic was that because

of stare decisis, because you are trying to follow the precedent of
the Court, that you had a responsibility in this case to oppose the
legislation.

Mr. BARR. That is right, because we--
Mr. GORDON. Because of precedent.
Mr. BARR. Obviously, not solely because of precedent.
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Mr. GORDON. That is what you said earlier, because of precedent.
If that is the case-

Mr. BmAR. I didn't say it was solely because of precedent. Obvi-
ously both branches can seek to have a law changed if it believes
the law is a bad law. It can do it either through constitutional
amendment and several Presidents have proposed constitutional
amendments to undo Roe v. Wade, or it can do it through a litiga-
tion strategy if it wants to change the Supreme Court's position on
the meaning of the Constitution.

That is exactly the strategy which I assume Congress should
follow here if it believes that the Pocket Veto case and the Wright
case are incorrect.

Mr. GORDON. I guess I misunderstood you. I thought you had said
that because the Supreme Court had spoken clearly on this matter
that you had a responsibility to uphold that position. Is that not
correct?

Mr. BARR. Partially, that is correct. Partially.
Mr. GORDON. I am just looking for some consistency because I

thought the Supreme Court had spoken clearly in Roe v. Wade. Ap-
parently their clear statement was not satisfactory.

Mr. BARR. I will repeat it again, which is we believe the Supreme
Court's decision in the Pocket Veto case and the Wright case were
correct decisions in interpreting the Constitution as it was adopted
by the Framers. We do not think Roe v. Wade was.

Therefore, through litigation and by asking the Court respectful-
ly to reconsider its position, we will continue to work, as the Presi-
dent said, for--

Mr. GORDON. The basis of your argument, then, really is not
precedent or stare decisis but rather what you think the Supreme
Court should be doing.

Mr. BARR. I said from the beginning that each branch has the
responsibility to use its good-faith judgment in the first instance,
and this has been said repeatedly by Members of Congress and by
the President, as to what the Constitution means.

Mr. GORDON. So if that is the case, and if Congress wants to use
its good-faith judgment and try to come forth with this process to
have the Supreme Court make a decision, then why are you trying
to block that good-faith effort?

Mr. BARR. As I pointed out to Congresswoman Martin, Congress
can advance its position without asking the President to join on
something that the Department of Justice doesn't agree with at
least.

The Department of Justice will recommend disapproval of a bill
because the bill has to be presented to the President and signed by
the President before it becomes the law of the land. The House,
through its own rules, can test its theory of pocket veto.

What is happening here is an attempt to shove Congress' theory
of the pocket veto down the throat of the Executive.

Mr. GORDON. It is not trying to shove it down the throat of the
Executive but rather to try to raise it as an issue with the Supreme
Court and allow the Supreme Court to make a decision.

Mr. BARR. Well, I will repeat: You don't have to pass a bill to
raise it as an issue with the Supreme Court.

Mr. GORDON. But isn't this a valid approach?
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Mr. BARR. I don't know what you mean by valid approach. I be-
lieve the bill is unconstitutional, so I don't think it is a valid ap-
proach.

Mr. GORDON. I guess we go back to Mrs. Martin's question of who
makes that decision. Apparently you decided that you wanted to
make the decision and you were the one; and you trust the Su-
preme Court sometimes and you don't other times.

Mr. BARR. Well, I am not sure what the question is.
Mr. GORDON. But you know what the answer is.
Iyield back my time.

airman DERRICK. Mr. Pashayan.
Mr. PASHAYAN. Well, I guess just coming in late and not having

heard what preceded, it strikes me first of all-and I am treading a
little bit on dangerous ground when I say this-but it strikes me
first of all that in the case of Roe v. Wade and the allied decisions
and then the recent case, you are talking about the Bill of Rights
and you are talking about really inferential law from the text of
the Bill of Rights; whereas here you are dealing with the more lit-
eral text of the Constitution itself.

We don't need to infer words that are actually in article I, sec-
tion 7 when it says unless the Congress, by their adjournment, pre-
vents return, in which case it shall not be a law. That is the literal
statement of the Constitution.

Mr. GORDON. Would the gentleman yield?
Mr. PASHAYAN. Let me finish.
Mr. GORDON. Sure. Go ahead.
Mr. PASHAYAN. And one could also certainly address your con-

cern about the Supreme Court making its position by asking the
same question you asked in the case of the School Board v. Brown,
Brown v. the Board of Education, which was a reversal of an earli-
er case.

So I am not so sure in examining this subject what good it does
us to engage in a lengthy discussion about whether or not we are
putting our faith in the Supreme Court or not.

It just seems to me that what we have to do is to go back and see
first of all what the text literally says.

And, second, let me put this in the form of a question, and it
may have been addressed by you all before I got here, but has
there been any research on the part of you or your people in the
records of the Federal Convention in terms of what the Founding
Fathers say at the Federal Convention when they wrote this
phrase, and what was it intended to mean? Has there been any re-
search done on that?

Mr. BARR. Yes, Congressman. There is very little on the clause
itself but the history that is there, in our view, supports-surpris-
ingly-the Department of Justice's position.

The first provision that was presented in draft to the Committee
on Detail had very much the same language, but it had a proviso
on the end that said, "Unless the Legislature, by their adjourn-
ment, prevents return, in which case it shall be returned on the
first day of the next meeting of the Legislature."

So the original proposal was that the President-if Congress was
out-the President would hold on to his veto message and when
Congress came back, he could give it to Congress. That was
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changed by the Committee on Detail and instead, in our view, they
went to an absolute rule. They took it out of the hands of-they
didn't want long periods of delay and they didn't want Congress to
make the decision necessarily as to whether or not it was impor-
tant to give immediate consideration to a veto message. So they
went with an absolute cutoff.

Mr. PASHAYAN. OK.
Mr. BARR. That is the historical evidence.
Mr. PASHAYAN. Has there been any research done on the debates

in the various State legislatures when they were debating ratifying
the Constitution?

Mr. BARR. I believe it has been done and I believe there is no
enlightenment that we can derive from those discussions.

Mr. PASHAYAN. That was not a point that any of the State legis-
latures debated when they came to ratify the Constitution?

Mr. BARR. Yes, I believe that is correct.
Mr. PASHAYAN. I am a little surprised to hear that.
I will yield.
Mr. GORDON. It is not for us to make the decision, but I was sur-

prised on one point. Is it your feeling that there is a superior posi-
tion of the so-called original text of the Constitution?

Mr. PASHAYAN. That is why I said it was dangerous to get into
this. It seems to be pretty precise in this case. It is not a matter
of-the only phrase you can interpret here, it seems to me, and
that is what we are here to talk about, is what does adjournment
mean.

Otherwise, this is a pretty precise rule of procedure rather than
an exposition of some kind of right, which of course needs to be, as
the Supreme Court has done in its entire history, a broad, general
concept filled in with hundreds of interpretations as to what it
means.

Mr. GORDON. The point you raise to some extent was very well
taken by Mrs. Martin earlier. I think the situation now is bright
and knowledgeable people have legitimate differences on this
matter, and that would seem to be the Supreme Court; rather than
for us to speculate what the Supreme Court should and shouldn't
do and what they might or might not do, simply let them do it.

Mr. PASHAYAN. I think--
Mr. GORDON. I would be glad to yield back.
Mr. PASHAYAN. I imagine if forced to, they would make a deci-

sion on this.
Mr. GORDON. Or if allowed to.
Mr. PASHAYAN. What is the way to get it to the Supreme Court

without the bill that is the subject of this hearing?
Mr. BARR. The way the other cases came up, there would be a

Pocket veto and then a beneficiary of the bill would say that the
lhad actually become law and therefore he was entitled to what-

ever rights he had under the so-called law, and the Court would
have to determine whether there had been an effective pocket veto
or whether it had become law.

Mr. PASHAYAN. There are cases on that point?
Mr. BARR. Yes, that is how the pocket-
Mr. GORDON. Is there a statute of limitations on that.-
Mr. BARS. I doubt there is a statute of limitations on that.
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Mr. PASHAYAN. There have been cases in the Supreme Court on
that point?

Mr. BARR. Yes. The fist case came up that way, the Pocket Veto
case.

Mr. PASHAYAN. I was just wondering.
Chairman DERRICK. Of course, the Congress now has standing in

the D.C. Circuit.
Mr. PASHAYAN. I understand that.
What did the Court find on that?
Mr. BARR. It found that-that is a decision that this bill would

directly attempt to reverse. There, there was a pocket veto during
an intersession between sessions, not between Congresses.

Mr. PASHAYAN. This is part of the cobwebs on this.
Mr. BRaR. The argument was raised by the participating congres-

sional interests that this could be handled by leaving an agent in
place to receive a veto message. The Court said, "Look, the ad-
journment does not mean final pocket veto; adjournment covers in-
tersession adjournment." Therefore, on the plain text, adjournment
applies.

Second, you can't get around a pocket veto by leaving an agent
there to accept it. One of the main purposes is to have Congress
there at hand to quickly consider the President's objectives, and if
they are not there at hand, they pay the price of a pocket veto.

Mr. PASHAYAN. How would the author of the bill get around the
concept if he were to leave an agent there to receive the veto? How
would you get around the rule of requiring a quorum be present?

Chairman DERRICK. The agent receives it and then the Congress
considers it.

Mr. PASHAYAN. But the Congress isn't the Congress until there is
a quorum.

Chairman DERRICK. The Congress will have a quorum when it
gets back.

Mr. GORDON. Unless it is challenged.
Mr. PASHAYAN. I think the other problem you face is it tends to

sal the Congress has to be there during those 10 days.
think another issue is going to have to be, can a Congress re-

ceive it if there is not a quorum there?
Chairman DERRICK. The Congress will appoint its agent to re-

ceive this and address it when it gets back.
Mr. PASHAYAN. And if somebody objects-the agent under the

Constitution cannot supersede the text of the Constitution, which
requires a quorum to be present.

Chairman DERRICK. Let's work the reverse. The President has his
agent when he is out of the country. If it is constitutional for his
agent to receive this legislation, then why is not the reverse true
for the Congress?

Mr. PASHAYAN. Because I don't think there is a requirement in
the case of the President for a quorum.

Chairman DERRICK. If the President is not there, there is not a
quorum there.

Mr. PAwAYAN. If there is an agent here, somebody could object
that there is a lack of a quorum.

Mr. GORDON. They would have to do that. The quorum is pre-
sumed unless
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Mr. WHET. The agent of the Congress is appointed by the Con-
gress while the Congress is in session. It is an action of the Con-
gress to appoint an agent to act on its behalf including receiving its
messages.

Mr. PASHAYAN. But the Constitution says the Congress has to be
there. That is my whole point.

What you are saying is that a statute will come along and say
that rather than the text of the Constitution requiring the Con-
gress to be present, we are going to substitute an agent. That
would still be subject to a quorum call, and I don't think you can
get around that because the Constitution requires a quorum be
present.

Mr. WHEAT. I think you are about to throw out 100 years' worth
of-

Mr. BARR. I think you are correct. The Constitution vests Execu-
tive power in the individual President, Office of the President, one
person. Congress is a bicameral body. It has to act collectively. You
need the operation of both Houses together before you can give any
effect on the legal rights and duties of anyone outside the House
and Senate acting collectively.

Chairman DERRICK. You know, if I may say this, my position is
that the Congress is not truly adjourned except one time; that is
the end of 2 years when they adjourn the final session sine die, be-
cause that Congress never comes back. The next Congress con-
venes.

You know, Mr. Barr has repeatedly talked about delay of legisla-
tion. Well, by using the pocket veto as it has been used over the
years by Presidents and was used by President Reagan extensively,
the result is delaying legislation.

You and I both know that the Congress is in session almost year
round now and that the fact of the matter is that by using the
pocket veto, you do what the Founding Fathers never really intend-
ed to happen, and that is to give the President, in a large number
of cases, an absolute veto over the Congress.

The Congress sits almost year round. If they want to appoint an
agent while they go home to their districts for a period of time,
that is not going to delay the consideration of the legislation. I
don't think that that is what the Founding Fathers or anyone else
really intended to happen.

As you pointed out, it is a matter of how you interpret the word"adjournment."
Mr. PASHAYAN. I am also suggesting that in addition, it points

out the definition of Congress and can an agent ever be the Con-
gress not subject to a quorum call.

Chairman DERRICK. The Congress has a right to appoint an agent
to receive vetoed bills until it has an opportunity to reconsider
them.

Mr. PASHAYAN. If what you are suggesting is that when the Con-
gress, for example, in August is not adjoured, according to the use
of this word here, which is what you are suggesting--

Chairman Dmicx. That is exactly what I am suggesting.
Mr. PASHAYAN. Then I would suggest that at any time in August,

it is subject to a quorum call. The Congress cannot both be in ses-
sion and not be in session without being-
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Chairman DERRICK. We are not talking about being in session;
we are talking about "adjournment."

Mr. PASHAYAN. You are talking about being in session. What you
are suggesting is that in August-and I just use this as an exam-
ple-I think what you suggest logically, I think you are bound by
the suggestion that in August, the Congress will not be adjourned
according to this word.

Chairman DERRICK. That is correct.
Mr. PASHAYAN. Therefore, the Congress must be in session.
Chairman DERRICK. In session for the purposes of receiving--
Mr. PASHAYAN. If the Congress is in session, it is always going to

be subject to a quorum call.
Mr. WHEAT. If the gentleman would yield, I think you are carry-

ing the argument past the point of sublime. What you are suggest-
ing is that any time that we are not adjourned sine die, that we are
subject to a quorum call, and that is patently untrue. We don't
have quorum calls when we adjourn on a daily basis.

Mr. PASHAYAN. Just a minute, sir. Just a second. Maybe I am
being a little bit simplistic here, but I really don't think I am.

Mr. WHEAT. I wouldn't insist upon that word unless you would
like me to.

Mr. PASHAYAN. I do insist on it. I am a very simple creature.
Either the Congress is in session or it is adjourned. Are you sug-

gesting a third state of being?
Mr. WHEAT. I am asking you if you think we are subject to a

quorum call. Were we subject to a quorum call last night at 2
o'clock in the morning?

Mr. PASHAYAN. Not when we are adjourned.
Mr. WHEAT. Are you then suggesting that last night's adjourn-

ment is the same kind of adjournment that adjournment sine die
is?

Mr. PASHAYAN. Adjourned in the Constitution. It says "adjourn-
ment." Either we are in or out of the status of adjournment in
terms of article I.

You are suggesting a twilight zone.
Mr. WHEAT. I would suggest that there are two types of adjourn-

ment and that they are distinct and separate. That is one of the
reasons for this legislation, to make a determination as to what
kind of adjournment would allow a pocket veto.

Mr. PASHAYAN. It seems to me that this is one word, "adjourn-
ment." I am holding it upside down. No wonder I can't read it.

Mr. GORDON. If the gentleman will yield, I assume the Constita-
tion also speaks to residency. "Residency" is one word, but there
are different categories of residency. "Residency" is defined one
way for registration, defined another way for tax reasons. Residen-
cy although is used, the word is used once there. There are differ-
ent definitions of residency for different purposes.

But it really-again, we can have this esoteric argument and it
would be very bright and lofty, but it has absolutely no effect until
the folks across the street make that final determination. I think
that is the argument Mrs. Martin made very articulately, is that
they should have that opportunity.
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Mr. Bmuui. If I can leap forward for a second. The word adjourn-
ment is right there in black and white. It is used throughout the
Constitution.

Mr. Chairman, you said, well, we are not really going into ad-
journment in the true essence of the word. What is important is
what the Framers meant by the word adjournment, not what we
now believe the true sense of the word is today.

Mr. WHEAT. If you would hold that thought for just a moment.
Mr. BARR. Can I finish the thought is--
Mr. WHEAT. Previously, you state that adjournment does not

mean adjournment. Are you now saying that adjournment refers to
adjournment only for 3 days or more, when both Houses of Con-
gress have acted.

Mr. BARR. No. Adjournment means, as the Supreme Court said,
specifically said, adjournment is not just limited to final adjourn-
ment at the end of Congress. Adjournment means adjournment,
and it includes intersession adjournment. That is in black and
white in the Supreme Court decision.

Mr. PASHAYAN. Wha. was the vote on that case?
Mr. BARR. Nine-zip.
Mr. GORDON. What fear is there? Why not let the Court do it

again?
Mr. BARR. We are not afraid.
Mr. GORDON. Then let it go.
Mr. PASHAYAN. Well, we invited this man to come here. Let's not

browbeat him.
Mr. GORDON. You are saying it is only his opinion.
Mr. PASHAYAN. Of course it is.
Mr. GORDON. And I guess the assumption is the Supreme Court is

the final determiner.
Mr. PASHAYAN. I think that is right. The Supreme Court is.
Mr. GORDON. Then let's let it work its will.
Mr. BARR. The issue is, what is adjournment of Congress within

the meaning of that clause. There we believe the 3-day rule is set
out in black and white in the Constitution. The line was drawn by
the Framers.

One approach is there is no logical stop along the way. You could
go along indefinitely or for very long periods of time.

The Framers made the call that 3 days was a reasonable rule of
thumb, and Congress would be deemed to be in session even if one
House had adjourned for less than 3 days.

Mr. PASHAYAN. I have a strategy here for you to work on and it
will require the cooperation of the President. We will have the
Congress pass a pay raise bill for Members of Congress, and for the
Judiciary system, we will have the President pocket veto, and I will
bet you 10 to 1 the Supreme Court will overrule the pocket veto on
that one.

Chairman DEmCK. Mr. Barr, I think it is on page 5 of your testi-
mony, you speak of a "bright line" of 3 days. What makes you
think that your bright line is any better than our bright line?

Mr. BmA. What is your bright line?
Chairman DERmcK. Our bright line is the legislation which

means final adjournment sine die. You say it is necessary to have
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that bright line so that the Congress and the President will not be
confused, but what makes your bright line superior to ours?

Mr. BARR. Well, because-
Chairman DERRICK. Where in the Constitution--go ahead.
Mr. Baa. What is the principle you are using that the President

is prevented somehow from making a return or is not prevented be-
cause of the physical presence of the Clerk in Washington, DC?
Suppose the Clerk isn't in Washington, DC, on the 10th day? Is the
President prevented from making a return?

Chairman DERRICK. When the Congress has a properly appointed
agent to receive-

Mr. BARR. Excuse me.
Chairman DERRICK. When the Congress has a properly appointed

agent to receive veto messages.
Mr. BARR. So we have a question of a legal nature as to whether

that person was available, whether authorized or whether another
obstruction prevented the President.

Chairman DERRICK. That is not my question. Why is your bright
line better than our bright line?

Mr. BARR. I thought I just answered it.
Chairman DERRICK. Maybe it skipped over me. Try it again.
Mr. BARR. Your approach injects into the question the question

of when something becomes a law, a lot of ancillary legal questions.
Suppose your agent isn't around or is dead or not in the country on
the 10th day?

Chairman DERRICK. No, that is not my question.
Mr. BARR. We have a big legal argument as to whether some-

thing is law or not.
Chairman DERRICK. What we do is we legally define it under the

statute so everyone knows where they are and what to expect.
Mr. BARR. The-
Chairman DERRICK. The Congress, I would suppose if the Con-

gress didn't have a duly appointed agent, that the Congress was ad-
journed.

Mr. BARR. The problem with your approach is that, as I said at
the beginning, the whole rationale for it is that the only reason
behind the pocket veto clause is to make sure there is a mailbox
somewhere that the President can go to.

Your position essentially is as long as we provided that reposi-
tory, we can go and do what we want and we can call whatever
adjournment is an adjournment.

Chairman DERRICK. No, not whatever an adjournment is. We
very definitely define what adjournment is. It is when we adjourn
sine die at the end of the Congress.

Mr. BARR. What you are saying is, as long as you are providing
that safe repository where the President knows he will always be
able to get his message in there and on the public record and sub-
ject to consideration, which is what the constitutional requirements
are, that as long as you provided that, you can define what the
word adjournment means.

Chairman DERRICK. Any time he knocks on the door, it shall be
opened.

22-756 - 89 - 4
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Mr. BAR. And what that injects into the pocket veto clause is
questions as to whether or not-what you are really doing is read-
ing out the word adjournment.

Chairman DUmRCK. But what you are saying is that-if your ar-
gument applies to me, why doesn't it apply to your 3-day bright
line? Why not make it I hour? Why not make it overnight?

Mr. Bmm Because the Constitution says 3 days. That is it. The
call has been made.

Chairman DzamcK. There is no connection between the 3-day
rule and adjournment that prevents return of the bill. Is it written
in the Constitution t"Uat 3 days shall be the period constituting an
adjournment?
- Mr. BAe. The Wright case, the Supreme Court case in Wright,
goes right to that provision on the adjournment, 3-day rule, and
brings it into the pocket veto concept, and said there was no ad-
journment of Congress because the adjournment was less than 3
days. So this is not a link that the Department of Justice is
making. This is a link the Supreme Court has already made.

Mr. PAsHAYAN. Will the gentleman yield?
Chairman DERRICK. I will be glad to yield.
Mr. PASHAYAN. I think the problem is, you just can't focus in on

the adjournment clause. I think you also have to focus in on wheth-
er the Congress is in session. Let me ask you this question.

If the Congress is- not adjourned, is it therefore in session?
Chairman DERRICK. For purposes of a pocket veto, yes.
Mr. PASHAYAN. But if it is in session, it must be subject to a

quorum call.
That is the part that I don't think you can get around. I don't

think you can have the Congress in session not subject to a quorum
call.

Chairman DERRICK. What are we going to do, call a quorum at 2
o'clock in the morning? There is a difference between when it is
actually sitting and when it is in session.

Mr. PASHAYAN. What I am saying is, I think even if you were to
pass this bill, and you had the agent, the Speaker or whoever it is
going to be, that at any time-what you are really saying is that
the Congress is in session as long as that agent is.

Chairman DERRICK. It is in session at 2 o clock in the night, then,
2 a.m. in the morning.

Mr. PASHAYAN. I suppose it is, but it is not in session for the pur-
poses of doing business.

Chairman DERRICK. It is not sitting for purposes of a quorum.
Mr. PASHAYAN. What I am trying to say is, if you have an agent

there, I think what you are saying is that agent, the action he is
performing is to be the Congress in session, and I think what you
are saying logically is that this agent is through-through this
agent, you are going to have the Congress in session.

Chairman DERRICK. For purposes of this, yes.
Mr. PAsHAYAN. But if the Congress is in session for any purpose,

it is going to be subject to a quorum call.
Chairman DERRICK. Why?
Mr. PASHAYAN. Because the Constitution says so. A rule that

says the Congress is going to be in session to conduct any kind of a
business and yet not be subject to a quorum call violates another
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section of the Constitution. That is the intellectual dilemma you
are facing.

Chairman DERRICK. It is not my intellectual dilemma, it is yours.
Mr. PAsHAYA,. All right.
Chairman DERRICK. On page 10 of your remarks, you assert "en-

actment of the bill would create a needless point of disagreement
between the two political branches." From 1976 to 1981, there were
no confrontations over the pocket veto and the Nation got along
very well.

Wasn't it really the recent pocket vetoes by the Reagan adminis-
tration which created the points of disagreement between the
branches?

Mr. BARR. The point I was making there was the point I made
earlier to Congresswoman Martin, which is that if Congress has
this view of the pocket veto clause, there are ways to vindicate it
short of expecting the executive branch to sign on to a statute
which, as I say, the Department of Justice would not recommend.
That was the point I was making there.

Chairman DERRICK. Are there other questions?
If not, thank you, Mr. Barr, for your excellent testimony.
The next panel consists of Mr. David Cole, who is from the

Center of Constitutional Rights, New York City. Mr. Cole worked
on the litigation challenging President Reagan's intersession
pocket veto which led to the Court of Appeals decision in Barnes v.
Kline. And Mr. Steven Ross, general counsel to the Clerk of the
House of Representatives. Mr. Ross represented the Speaker of the
House and the Bipartisan Leadership Group in the recent Barnes
v. Kline suit.

We are glad to have you.

STATEMENT OF DAVID COLE, CENTER FOR CONSTITUTIONAL
RIGHTS

Mr. CoLE. Thank you, Mr. Chairman.
Chairman DERRICK. You may proceed as you wish.
Mr. CoLE. I thank you for inviting me to testify on this matter.
I was going to respond to some of the issues Mr. Pashayan raised

because I think, while logical-
Chairman DERRICK. Go ahead.
Mr. CoLz. While logical, I think they are off the mark.
There was a lot of debate in the last 20 minutes about what ad-

journment is. That is irrelevant. The Supreme Court, in the Pocket
Veto case, the first case which decided this issue, held that the
answer to when a pocket veto can be used is not determined by the
type of adjournment. It is determined by when an adjournment
prevents return. That determination has to look to the circum-
stances surrounding the practices of Congress, the modern practica-
lities.

So it is not a question of, can Congress be called for a quorum
call or what kind of adjournment is this. The question is, whea is
the President prevented from using a return veto? Only in that cir-
cumstance can the pocket veto be used.

The Wright case, which the Supreme Court decided just 9 years
after the Pocket Veto case, established precisely that and also es-
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We welcome you, Mr. Barr, and you may proceed. Without objec-
tion, your full statement will be made part of the record. I think
you've been advised we're going to try to keep your statements to
around 20 minutes and so we'll have a ittle light and let you
know, but welcome.

Would you introduce your colleague, please?

STATEMENT OF WILLIAM P. BARR, ASSISTANT ATTORNEY GEN.
ERAL, OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT OF JUS.
TICE, ACCOMPANIED BY MICHAEL LUTFIG, DEPUTY ASSISTANT
ATTORNEY GENERAL
Mr. Bta. Thank you, Mr. Chairman. Accompanying me today is

Mike Luttig, who is the Deputy Assistant Attorney General of the
Office of Legal Counsel.

Thank you for providing me the opportunity to appear here
today. I am pleasedto present to the subcommittee the administra-
tion's views on a constitutional amendment to allow Congress and
the States to prohibit the physical desecration of the flag of the
United States.

At the outset, let me say that the administration applauds Chair-
man Brooks and this subcommittee for moving forward with such
dispatch to consider this very important matter of protecting the
flag. These deliberations are prompted by the Supreme Court's
recent decision in Texas v. Johnson which ruled that a State
cannot punish a person for burn'g the flag.

For reasons which I will explain, a constitutional amendment is
the only way to protect the flag in the wake of the Court's expan-
sive decision. An amendment is the only way to adequately respond
to the overwhelming and understandable sentiment of the Ameri-
can people that the flag must be protected. I trust that few among
us would disagree that the fla is deserving of protection. As a
symbol of our Nation, the flag is the embodiment of our commit-
ment to freedom.

It stands in sacred honor of those who have sacrificed their lives
in defense of that freedom. It holds in sacred trust the spirit of the
American people. The President shares the profound sense of per-
sonal violation felt by the American people. He firmly believes that
we have an obligation to the people to act swiftly and decisively to
protect the flag. The President supports the constitutional amend-
ment which has been cosponsored in the House by Congressman
Michel and Con man Montgomery.

That prop would amend the Constitution to provide simply
this: "The Congress and the States shall have power to prohibit the
physical desecration of the flag of the United States. I want to
stress at the outset what the President has said, what Chairman
Brooks has said and what members of this subcommittee have said.
This is not a partisan issue. This is an issue that transcends poli-
tics or partisanship.

Most of us share a common ground. We believe that the flag
should be protected. We want to do what is necessary to protect it.
The question before us is this. How do we get there from here?
Now the central issue before the subcommittee has been, can we
protect the flag with a statute or do we need a constitutional
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amendment. The Department of Justice, at the request of the
President has carefully considered whether it is possible to protect
the flag through a statute.

You have my assurance that the President and the Attorney
General would be the first to support a statute if they thought a
statute could survive constitutional challenge and protect the flt
from desecration. Unfortunately, we are convinced that in light of
the expansive decision of the Court, a statute simply will not suf-
fice and that the only way to ensure protection of the flag is
through a constitutional amendment.

Durn my remarks this morning, I want to try to cover three
points. First, why we believe a statute will be struck down and why
a constitutional amendment is therefore necessary; second, why we
have serious concerns about the kind of statute being proposed
even apart from its unconstitutionality; and third, what the consti-
tutional amendment would do and why we think it's a reasonable
way to go.

First, let's turn to the issue why an amendment. We're confront-
ed with a legal question and I wish I could cut through it with
high-sounding rhetoric and appeals to emotion. Unfortunately, we
have a sworn duty to uphold -the Constitution and we have to con-
front legal issues like lawyers.

To understand why an amendment is necessary, we first have to
understand how the Court analyzes symbolic speech. We all know
that the Court has repeatedly held that the first amendment does
not cover verbal or written speech alone. It also protects conduct
when that conduct is engaged in with the intent to convey a mes-
sage. So if someone wears an armband for expressive purposes,
that conduct is protected by the first amendment.

Now, when someone is engaged in conduct for expressive pur-
poses and the Court says that that conduct can include burning the
flag and the Government comes in and says stop it, we have a rule
that says, you cannot engage in that conduct. We have a collision.
We have a collision between the Government's rule prohibiting
conduct and the expressive interests of the individual who is engag-
ing in that conduct to convey a message. Now what happens when
that collision occurs? How does the Court analyze those cases? Who
wins?

The Court uses two different standards to determine who wins.
First, it uses an extremely strict standard called exacting scrutiny.
Some scholars call this level one scrutiny. Here the Government
needs a compelling interest to overcome the first amendment
rights of the person who's engaged in the conduct. The Govern-
ment almost never wins at level one scrutiny.

If it's found that the Government's rule is going to be subject to
level one scrutiny, exacting scrutiny, the Government is basically
dead on arrival. Then there's a more lenient standard. The courts
call this the O'Brien standard and scholars sometime refer to it as
level two scrutiny. That's a much more lenient standard. Here the
Government only needs an important interest and if the Govern-
ment can get its rule subject to level two scrutiny, it has a fighting
chance to have the rule upheld.

The whole issue here, the whole debate, is whether we can con-
jure up a statute that gets us out of level one and down to level
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two. That's what this is all about, this argument about whether we
need a constitutional amendment.

Now what does thb Court look to to determine whether the Gov-
ernment's rule is going to be subject to level one scrutiny or level
two scrutiny. What does it look to? It looks to the interests of the
Government. It doesn't look at the content of the rule. It looks to
what is the Government's interest. Why is the Government seeking
to control conduct. What is the reason for the rule. That is what
determines whether the Court will place you at level one or level
two.

It's very simple. The Court has repeatedly held that if the Gov-
ernment's interests have nothing whatever to do with concern
about expression, you can get to level two. But if the Government's
interests are related in any way to concern about expression, you
are at level one and you will lose. The Government will lose. If the
Government's reason is that it ultimately wants to have an effect
on expression, then the Government's rule will be subject to the
most exacting scrutiny at level one.

Let me just give you a couple of examples. Armbands. Let's say a
school prohibits anyone from wearing any armband. What's the
Government's interest there? The Government comes along and
says, this will be divisive. It will distract people. The Court says,
that is an interest that is related to expression. You're trying to
control expression because you're concerned about its impact, the
consequences of that expression and no, it doesn't make a differ-
ence whether the rule says you can't wear a black armband. It's
not the viewpoint. The rule can be neutral. It can say, you can't
wear armbands period.

It is still subject to level one scrutiny and it will be struck down
as it has been. Draft cards, burning of draft cards. This was the
O'Brien case. What was the Government's interest in the rule? The
Government's interest in the rule was a compelling administrative
interest, a reason. The Constitution of the United States gives Con-
gres the power to raise armies. In order to run a system of raising
an army, you need a draft and the card served a compelling admin-
istrative purpose in administering the draft system and the Gov-
ernment didn't care why you burned the card, where you burned
the card or whether you had an expressive reason for burning the
card.

Burning the card impaired that Government interest. The Court
analyzed it under O'Brien and upheld the rule. So there are two
key points about the framework that the Court uses to analyze
symbolic speech cases and those two key rules are, the Court looks
at one thing to see whether it will subject the Government's rule to
exacting scrutiny and that is what the Government's reason for the
rule is and the second key point is that if the Government's reason
is related to expression, it will be subject to exacting scrutiny.

Now, let's look at how these principles have been applied in flag
desecration cases.

Why do we want to protect the flag? Chairman Brooks said it
very eloquently on the first day of the hearing. We want toprotect
the flag because it is the revered symbol of the Nation. Senator
Biden, in testifying on the first day, said the flag is truly the Na-
tion's most revered and profound symbol, representing what this
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country stands for. We want to protect the flag as the symbol of
the Nation. We are interested in protecting its symbolic value.

The Court agrees. The Court says that Government's interest is
to protect the flag as the symbol of the Nation. Now a symbol is
inherently expressive. It has expressive content. That's what a
symbol is all about. It stands for something. It represents some.
thing. It is not the Nation, but it stands for the Nation. It conveys
the idea of the Nation. It is not freedom, but it stands for freedom.
It conveys the idea of freedom.

As the Court says, the flag is a form of symbolism, an effective
way of communicating ideas, a shortcut from mind to mind. As the
Court in Johnson said, the flag is pregnant with expressive content.

The central point in this debate is that we have had two succes-
sive Supreme Court cases that have said that the Government's in-
terest in protecting the flag as a symbol of the Nation necessarily
and inherently is related to expression and consquently any rule
to protect the flag must fall under strict scrutiny, level one scruti-
ny. The Government's concern M not to protect the flag simply as a

pece of cloth, as Chairman Brooks said. It is to protect the flag as
a symbol, its symbolic value.

InSpence, which was decided in 1974, the Court considered a
statute which prohibited attaching anything to the flag. The stat-
ute was neutral. It didn't depend upon intent. It didn't depend
upon whether the attaching was done because of a desire to ex-
press an idea. It was a purely neutral statute. The Court said the
Government has an interest in preserving the flag as an unalloyed
symbol of our country.

If this interest is valid, we note that it is directly related to ex-
pression. Therefore, "O'Brien is inapplicable." In Johnson, the
Court reiterated this. It said, "A government's interest in preserv-
ing the flag's special symbolic value is directly related to expres-
sion." Thus, "it is outside O'Brien altogether."

Now what does this mean? As I said before, there are two things
that the Court looks at in symbolic speech cases. What is the Gov-
ernment's reason for the rule, and if the Government's reason is
expression, related to expression, you're subject to strict scrutiny.
The reason the Johnson case, together with the Spence case in
1974, are so devastating is that they decisively decided two things:
The Government's interest in protecting the flag is inherently re-
lated to expression, and therefore any rule to protect the flag is
subject to strict scrutiny.

The second thing those cases decide is that the Government's in-
terest is not sufficiently compelling to survive strict scrutiny. It is
not compelling enough to prevent someone from burning the flag.
There is simply no way a statute can get around these two decisive
points. Any statute will be subject to exacting scrutiny and will
fall. There is no way to get a flag protection statute from level one
down to level two.

Now some are proposing a quick fix. They say that by adjusting
the scope of the statute, we can somehow get down to level two.
They look at the statute in the Johnson case and they say, "Well,
that really only applied to people who intended to be contemptu-
ous." Now all we have to do is broaden the scope of the statute and
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cover those who have no intent to be contemptuous, and we'll have
a neutral statute. Maybe then we can got under level two.

There are two problems with this. One, it doesn't fix the consti-
tutional problem, and second, it gives us an absurdly broad statute
that no one wants. The fatal flaw of the logic is that it makes the
mistake of thinking that what determines whether you're subject
to strict scrutiny at level one or lenient scrutiny under level two is
the scope of the rule. It has nothing to do with the scope of the
rule. It s the reason for the rule, not the scope of the rule that de-
termines whether you are subject to strict scrutiny.

Now it's not just me saying this. The Supreme Court has already
saidthisina flagburn .cas, Spence. As I said, there you had
a neutral statute. It prohibited attaching anything to the flag or
placing any mark on the flag, regardless of intent, regardless of
whether you wanted to communicate a message.

It prohibited the veteran from putting his battalion pin on the
flag. It prohibited someone from putting a swastika on the flag. It
was neutral. The Court said "subject to strict scrutiny." You do not
get into O'Brien simply because it appears to be a neutral statute.

Now we think the statute would be unconstitutional, but we also
have serious concerns about it, apart from its unconstitutionality.
A constitutional amendment permits Congress and the State legis-
latures to focus on precisely the kind of conduct they wish to pro-
hibit. It permits Congress and the States, it gives them the tools to
develop a narrow statute that would surgically strike at the offen-
sive conduct.

The problem with the statutory approach that is being proposed,
is that in order to make it purportedly constitutional, you are re-
quired to go out and prohibit and punish Pople who have taken
actions wholly innocently, with no intent of desecrating the flag,
with no contemptuous intent whatsoever. It would reach conduct in
the home and it would reach completely innocent conduct, and that
makes no sense, and we're going through this chicanery in order to
get something to be constitutional.

Let me give you an example, and this should give people pause
about the breadth of the statute that is being proposed. Suppose
someone wants to make a movie, a glorious movie about our histo-

and about our flag, about a battle, where someone is taking the
flag across a battlefield in the Civil War or the shelling of Fort
Sumter, and as part of that movie, there is damage done to the
flag. The movie shows the musket balls tearing into the flag. Or it
shows a Japanese zero bombing a ship at Pearl Harbor and do-
stroying a flag on the deck of the U.S.S. Arizona

Under Senator Biden's statute, that's illegal. The director and
the actors are mutilating and destroying the flag. Their intent does
not matter. They are trying to honor the flag. They're making a
piece of art. They have no contemptuous intent, and yet the statute
would make that conduct unlawful. That is absurd. That's not what
the American people are upset about, that's not what Congress is
upset about.

That kind of statute poses a far greater risk to civil liberties
than authorizing Congress and the legislatures to go in narrowly
and address the kind of conduct that has people upset. Yesterday,
Professor Tribe said that the constitutional amendment was like a
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sledgehammer and the statute was like a scalpel. The exact oppo-
site. The constitutional amendment wants to put the scalpel in the
hands of Congress and the State legislatures. It is the statute that
goes through this weird contortion and is the sledgehammer, be-
cause it is now going after anybody, regardless of intent.

Let me just point out something else. The current Federal law,
section 700 of title 18, does not only apply to the flag itself. It ap-
plies to depictions of the flag. Right now, the Congress' law applies
to pictures, and under Senator Biden's statute, it would prohibit
newspaper mastheads that have print across the flag. It would pro.
hibit someone with a paper cup with a flag on it from crumpling it
up and throwing it away. Those people don't have a contemptuous
intent. That's not what people are concerned about.

Yet we're adopting a statute like that in order to avoid giving
Congress and the legislatures, the people's representatives, the
power to do what most people want done. Mr. Chairman, does this
mean I'm out of time?

Mr. EDWARDS. You may wind up. Go ahead.
Mr. BARR. Well, let me say that maybe in response to questions I

can outline briefly what the constitutional amendment would do
and the various lines that have to be drawn by State legislatures in
enacting laws pursuant to this amendment. But let me say that the
lines that the State legislatures and Congress would draw in enact-
ing future statutes are exactly like the kinds of laws that you have
to draw-that you would have to draw in adopting a statute right
now, and don't pose an insurmountable difficulty.

I'll be glad to discuss some of the issues if some of the members
would like. Thank you.

Mr. EDWARDS. Thank you very much, Mr. Barr. That's very help-
ful testimony.

[The prepared statement of Mr. Barr follows:]
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STATUESIT

OF

WILLIAM P. SAR
ASSISTANT ATTORNEY GENERAL

OFFICE OF LRGAL COUNSEL
UNITED STATES DEPARTMEVT OF JUSTICE

Mr. Chairman and Members of the SubcomittOO

Thank you for providing se the opportunity to appear today.

I an pleased to present to the Subcommittee the Administration's

views on a constitutional amendment to allow Congress and the

States to prohibit the physical desecration of the Flag of the

United States. This proposed amendment Is prompted by the

Supreme Court's recent decision in ZSXU v. Johnso, 57 U.S.L.V.

4770 (June 21, 1959), that a State cannot punish a person for

burning the Flag. For reasons which I will explain, a

constitutional amendment is the only way to protect the Flag In

the wake of the Court's expansive decision. An amendment is the

only way to adequately respond to the overwhelming-and

understandable--sentiment of the American people that the Flag

must be protected. I trust that few among us would disagree that

the Flag is deserving of protection. As the symbol of our

Nation, the Flag is the embodiment of our commitment to freedom.

It stands In sacred honor of those who have sacrificed their

lives in defense of that freedom. It holds in sacred trust the

spirit of the American people.

Given the deserved reverence accorded the Flag, it is not at

all surprising that the American people reacted with outrage when

they were told that this Flag can be burned, shredded and spat

upon with impunity. It would have been surprising had they

reacted otherwise.

The President shares the profound sense of personal

violation felt by the American people. He firmly believes that
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we have an obligation to the people to act swiftly and decisively

to protect the Flag from those who would break our spirit through

desecration of this one symbol that unites us.

We must be mindful that we here in Washington are but

trustees of the will at the peoples our authority is derivative.

The will of the people is unmistakable. They want the Flag f

the United States protected from those who would defile Lt.

1. INTRODUCTION

The Issue that has occupied the lion's share of the

Subcommittee's time thus far is not XhjjMM to provide protection

for the Flag, but bg to provide that protection. Specifically,

the debate has centered around whether an amendment to the

Constitution is required or whether a statute would suffice. The

Department of Justice, at the request of the President, has

carefully considered whether it is possible to protect the. Flag

through statute. You have my assurance that the President and

the Attorney General would be the first to support a statute if

they thought a statute could survive constitutional challenge and

protect the Flag from desecration. Unfortunately, we are

convinced that, in light of the expansive decision of the Court,

a statute simply would not suttice, and that the only way to

ensure protection of the Flag is through a constitutional

amendment. This is confirmed by even the most cursory reading of

the Court's opinion.

-2-
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The reason that a statute purporting to protect the Flag

would be unconstitutional is simple. in hSgM v. ZsWMU, the

Court hold that whenever someone burns the Flag for expressive

purposes, that conduct is protected by the First Amendments that

to prohibit such conduct, the Government must have a compelling

reason that is unrelated to expression that the Government's

reason for protecting the Flag (to preserve it as a symbol of

national unity) is inherently and necessarily related to

expressions and that the Government's interest in protecting the

Flag as a symbol of our national unity can never be sufficiently

compelling to overcome an individual's First Amendment interest

in burning the Flag for communicative purposes. This reasoning

plainly would extend to any Flag desecration statute enacted to

protect the Flag as a symbol of our Nation.

We do not believe that it is necessarily unfortunate that an

amendment is required. The amendment process serves as a

reminder, lest we forget, that the law is gfU the people.

I. ANALYSIS OF Z& M v. J2UQZWSHf

To make an informed Judgment as to whether an amendment is

required, it is necessary to understand both the way in which the

Supreme Court analyzes symbolic speech cases, and the reasoning

employed by the Court in reaching its decision in Z"UA v.
MUMn.

- 3 -
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The Court he repeatedly hold that the First Amendment

extends to symbolic spoch where the oonduct wes Intended to

convey a *essago and the likelihood yes grest that the message

conveyed vould be understood. IA £aDac v. MUaZdna0n, 416 U.S.

405, 410-411 (1074). For example, the Court hold In xMm v.
ZaLuian., 363 U.S. 131 (1966). that a peaceful sit-in In a

publLc library to protest the library's policy of segregation ya

protected by the First Amendment. Where the Government attempts

to prohibit, punish or otherwise burden communicative conduct,

the Court carefully analyses the Government's interest in

Imposing the burdens. It the Government's Interest is unrelated

to suppression of expression, the regulation is subjected to the

comparatively more lenient standard set forth in the Court's

opinion In United Stat v. Qaia . 391 U.S. 367 (1968). Under

that standard, the Government's interest must only be Important

or substantial to justify the regulation. la. at 377. If, on

the other hand, the Governmont's interest Is related to

suppression of expression, the regulation Is subjected to the

most exacting scrutiny.9 ZdUg v. ghlMM, 57 U.S.L.W. 4770,

4774 (quoting A v. M xy, 465 U.S. 312, 321 (198)). Under

this standard, the Governent's interest ust be compelling.

Turning to the decision in Zua v. gbnl, the threshold

question addressed by the Court was whether Johnson'e burning of

the Flag constituted expressive conduct protected by the First

Amendment. Noting that the Flag is O[pjregnant vith expressive

content," W. at 4772, the Court readily determined that
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Johnson's burning of the Flag was "sufficiently imbued with

elements of communication" IA4. (quoting SARnce v. Washingtpn,

41S U.S. 405, 409 (1974)), to justify invocation of the First

Amendment.

The Court then analysed the interests advanced by the State

in support of its Flag burning prohibition to determine whether

those interests related to the suppression of expression. ZUU&t
v. 3ohnaon, it. at 4772. The State of Texas asserted two

interests in support of Its prohibition on Flag burning:

preventing breaches of the peace, and preserving the Flag as a

symbol of nationhood and national unity. The Court held that the

State's interest in preventing breaches of the peace was not

implicated on the record because there was no evidence that

Johnson's burning of the Flag actually caused a breach of the

peace, and he was not prosecuted for breach of the peace. Id. at

4772-4773.

Significantly, however, the Court held that the government

can never &&AMU that Flag burning will cause a breach of the

peace. IA. at 4773. Moreover, said the Court, Johnson's burning

of the Flag as a 'generalized expression of dissatisfaction with

the policies of the Federal Governmnt' was not the equivalent of

'fighting words' that could cause a breach of the peace because

'(njo reasonable onlooker' would regard it as a 'direct personal

insult or an invitation to exchange fisticuffs.' 14. The Court

went on to say that Its precedents 'recognize that a principal

*function of free speech under our system of government is to

--
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invite dispute. It may indeed best serve its high purpose when

it induces a condition of unrest, creates dissatisfaction with

conditions as they are*, or even stirs people to anger.' [4.

(quoting To Lnilalo v. vk1M. 337 U.S. 1, 4 (1949).

The Court then turned to the state's asserted interest in

preserving the Flag as a symbol of our Nation. It held that this

interest was directly related to the suppression of expression

(TJho Government's interest in preserving the flag's special

symbolic value 'is directly related to expression in the context

of activity'" Intended to express a message. ZA. (quoting

94 Ma, 416 U.S. at 414 n.8). Because the State's interest in

preventing Flag burning was related to expression, the Court held

that the considerably lose demanding standard of O'irion did not

apply, and that the State's interest must be subjected to the

'most exacting scrutiny.' It. at 4774.

The Court held that Texas* interest in preserving the Flag

as a symbol of our Nation and national unity could not justify

its prohibition on Flag burning. The Court reasoned that

governmental protection of the Flag because of its symbolic

importance to the Nation would be tantamount to a governmental

directive that the 'symbol be used to express only one view of

that symbol or its referents.' [. at 4775. The Government,

said the Court, may not 'foster its own view of the flag by

prohibiting expressive conduct relating to it.' Ia. Any attempt

to preserve the Flag as a symbol offends the 'bedrock principle'

that 'the Government may not prohibit the expression of an Idea

-6-
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simply because society finds the idea itself offensive or

disagreeable.0 IL. at 4774. Finally, the Court explicitly

refused to accord the Flag any special constitutional

significance, finding Ono indication - either in the text of the

Constitution or in (its) cases interpreting it - that a separate

juridical category exists for the American flag alone." JA. at

4775.

111. CONSTITUTIONALITY OF FLAG DESECRATION
STATUTES AFTER TEXAS V. JOHNSON

We think it is plain under this reasoning that any statute

prohibiting desecration of the Flag for communicative purposes

would be unconstitutional. The Flag is by nature communicative.

It is a symbol 0(p)regnant with expressive content.' Z. at

4772. Thus, the Government's interest in preserving the Flag as

a symbol is inherently related to expression. It is precisely

because the Flag is the symbol of this Nation that the Government

wants it protected against conduct that will undermine its

communicative force, ".JL, conduct that will prevent or interfere

with the message communicated by the Flag. As the Court observed

in TsUV. Jasbes, the Government Ois concerned that such
conduct will lead people to believp either that the flag does not

stand for nationhood and national unity, but instead reflects

other, less positive concepts, or that the concepts reflected in

the flag do not in fact exist, that is, we do not enjoy unity as

- 7 -
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a Nation.& 14. at 4772. Accordingly, any Flag desecration

statute vill be subject to the Omest exactL.g scrutLny.v

The Court has hold that under this exacting scrutiny the

Government's Interest in preserving the symbolic value ot the

Flag can never be sufficiently compelling to stop an Individual

from desecratLng the Flag whenever the desecration Lis done for

communicative purposes.

An asserted Interest in preventing breaches of the peace

vould not save the statute because the Court also held that the

Government may never assume that Flag burning or other Flag

desecration vill cause a breach of the peace. Moreover, the

Court has said that dosocratLon of the Flag as a 'generalised

expression of dissatisfaction vith the policies of the Federal

GovernmentO cannot cause a breach of the peace because '(n)o

reasonable onlookers would regard it as a Odirect personal Insult

or an invitation to exchange fistLcuffs." I4. at 4773. The

Court's categorical rejection on these grounds of the only tvo

conceivable interests for prohibiting the desecration of the Flag

render it certain that the Court vould strike down any such

statute.

It has been argued that the Court would uphold a statute It

It prohibited AUL Flag desecration, whether In public or private,

and whether done with contempt or not. This argument is

demonstrably wrong because it assumes that the Governmontts

reason for enacting a facially neutral prohibition (that is, a

statute neutral as to the %%ALma.JU viewpoint expressed) would
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be "unrelated to expression.' it would not be. The Governmente

reason for passing a viewpoint-noutral prohibition would be the

same as its reason for passing a prohibition on contemptuous

desecration only: protection of the symbolic value of the Flag.

The Supreme Court has held in two successive cases, 5AzSA V.

washlngta and 2Jtu v. Jon1mson, that it is the Government's

ri for the prohibition, not the scope of the prohibition,

that determines the level of scrutiny. Because the Government's

reason for protecting the Flag is necessarily related to

expression, the prohibition would always be subjected to exacting

scrutiny, and therefore would never prevail over an individual's

First Amendment interest in expressive conduct.

In essence, the argument fails to appreciate that a statute

neutral as to the particular viewpoint expressed can nonetheless

be unconstitutional if its prohibition is content-based (L"1.,

related to expression). The Supreme Court has distinguished

between 'content' and Ovievpo.ntv regulation. AM, SASU, A v.

AAXXJf 108 8. Ct. 1157, 1163-1164 (198e). It the regulation is

21tbu content-based or viewpoLnt-based, it is subject to the

'most exacting scrutiny.' Id. Importantly, a regulation can be

viewpoint-neutral, but content-based. I. I vn assuming that

the proposed statute would be held to be viewpoint-neutral (which

itself is doubtful), it would never be held content-neutral.

A statute is content-neutral only if its restrictions on

communicative activity mare jatfledia without reference to the

content of the regulated speech.' 1d. at 1163 (quoting Mirginia

-9-
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Pharmacy Sord v. Virainia Citizens ConSumer Councl. Ino', 425

U.S. 748, 771 (1976)). Its restrictions must have Onothing to do

with that speech' the statute must not have been Oaia(edl at the

suppression of free expression. ZA. s &sLAja ?d Ae v. jahfM,

57 U.S.L.W. 4770t 4774.

The restrictions imposed on speech, oven by a facially

neutral Flag desecration statute, neither would nor ever could be

Justified by anything other than the Government's interest in

protecting the symbolic value of the Flag. (Any legislative

determination to the contrary vould plainly be pretext and would

be recognized by the Court as such. #M, SL 4 , I&JJ v.

ls.Uaa, 472 U.S. 36 (1985)). Indeed, in IUSM v. VathJLngtans

the Court considered a facially neutral statute virtually

identical to the statute now proposed. Prosecution under the

statute at issue in that case, like under the statute proposed

here,

(did) not depend upon whether the flag is used for
communicative or noncommunicative purposes; upon
whether a particular message is deemed commercial or
political: upon whether the use of the flag is
respectful or contemptuous: or upon whether any
particular segment of the State's citisenry night
applaud or oppose the intended message.

SaROJl, 418 U.S. at 422-23 (Rehnquist, J., dissenting). In

holding the statute unconstitutional as applied to a person

engaged in communicative conduct, the Court explained that

(even) (4,t (the government's interest in preserving
the value of the Flag as a symbol of our Nation) is
valid, ve note that it is directly related to
expression in the context of activity like that
undertaken by appellant.

- 10 -
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14. at 414 n.S. Justice Brennan, the author of the Court's

opinion in Za$AS v. ihn Mp In fact has previously written that,

the only basis for a governmental interest (it any) in
protecting the tlag is precisely the tact that the tlag
has substantive meaning as a political symbol. Thus,
assuming that there is a legitimate interest at stake,
It can hardly be said to be one divorced from political
expression.

isan v. United States, 459 U.S. 949, 953 (19S2)(Brennan, J.,

dissenting). And the supreme Court in TSAu v. mAnn has now

held that the Government*s Interest In protecting the Flag as a

national symbol is, by definition, related to the suppression of

tree expression. Thus, it simply could never be successfully

maintained that such a statute was content-neutral. The statute

is not rendered content-neutral merely because it prohibits

private desecration as well as public desecration of the Flag.

The Government's purpose in prohibiting the desecration is the

same whether or not the statute extends to private conduct.

Because any statute would necessarily relate to expression,

the more relaxed standard of Q±Irign would never apply, and the

statute would always be subject to the *most exacting scrutiny.'

The supreme Court in lUUs v. 1Jagn= has now unequivocally held,

however, that the government's interest in protection of the

symbolic value of the Flag will never support a prohibition on

the communicative desecration of the Flag under this heightened

standard. As Justice Brennan has said, 'any governmental

interest in protecting the flag's symbolism is one that cannot

pass muster under the third branch of the 2O~rxan test.' lizt v.

nlte Sg tans, 459 U.S. at 953 (gJ. 49DW, Brennan, J.,

- -11 -
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dissenting). Moreover the Court has flatly refused to recognize

a separate constitutional or juridical category for the Flag.

In the face of the Court's holdings in Z UU v. ZnjDahM ,

and IunW& v. on and especially given the svseping

reasoning in those oases, it cannot be seriously mtintaLned that

a statute aimed at protecting the flag vould be constitutional.

Significantly, Justice Brennan himself has even written that a

statute Othat simply outlawed aUX public burning or mutilation of
the flag, regardless of the expressive intent or nonintent of the

actor,' vould be 'invalid for the reasons stated in . . .

ARM".& JLM v. United BlZas, 459 U.S. at 955 n.7.

IV. PROPOSED COHSTITUTIONAL AMENDK(NT

If ve are Interested In protecting the Flag from

desecration, the focus should be on the various amendments that

have been proposed In the two Houses of the Congress. Today, I

vould like to discuss the amendment that has been proposed by

Congressmen Nichol and Montgomery, and endorsed by the President.

That amendment readss rThe Congress and the States shall have

pover to prohibit the physical desecration of the Flag of the

Unit d States.'

The first, and perhaps most important, point to be made is

that the amendment does not itself prohibit Flag desecration.

The amendment merely empowers Congress and the States to prohibit

legislatively the physical desecration of the Flag, and

- 12 -
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establishes the boundaries within which they say legislate. With

the ratification of this amendment, Congress and State

legislatures, the representatives of the people, would be able to

decide it they want to prohibit Flag desecration, and it so, in

what manner. we believe it is fitting that the people should

decide through their elected representatives the extent to which

they wish to prohibit desecration of their national symbol. This

amendment gives the that opportunity.

The amendment would define the framework within which the

legislative authority of the Congress and the States could be

exercised. Within this framework, however, the Congress and the

States would have wide latitude to prohibit that conduct toward

the Flag that they believe deserves proscription.

If Congress and the States chose to legislate, as we

anticipate they would, they would be permitted and obliged to

draw lines. For example they would have to determine how they

wished to define eylagg and Ophysioal desecration of the Flag.

They would have to decide whether to make intent a necessary

element of a Flag desecration offense. Doubtless, there would be

other questions as well. I can describe the general nature of

the decisions that would have to be made on the principal issues.

but again Z would emphasize that thin amendment creates only the

necessary frameworks the bulk of the decLsionmakLng would be left

to the legislatures.

The first question that the legislatures would face is how

to define 'Flag.' There would be any number of options that

a* 13 -



185

would be permissible under the amendment. Let as discuss three

of the most obvious. First, OFlagg could be defined narrowly as

only a cloth, or other material readily capable of being waved or

flown, with the characteristics of the official Flag of the

United States, as described in 4 U.S.C. I 1. (This definition

could also include historic versions of the Flag (pl, a 13-star

version)). A benefit of such an objective definition is that

there would be absolute certainty as to what one would be

prohibited from desecrating. One of the costs of such a narrow

definition, however, is that legislatures would not be

prohibiting acts that are just as damaging to the symbolism of

the Flag as desecration of the Flag itself. People would simply

circumvent any statutory prohibition by desecrating a Flag that

is slightly different in an undetectable way from the actual

Flag. For instance, they would burn or shred a Flag that has

only 49 stars, or one on which the stripes are of incrementally

different dimension, but Is otherwise identical to the official

Flag. While we believe the amendment would certainly permit the

legislatures to define 6Flag" in this manner, legislatures would

be tree to adopt a broader definition, as Congress itself )kas

done.

A second option for the legislatures would be to define

OFlagf as anything that a reasonable person would perceive to be

a Flag of the United States meeting the dimensions and having the

characteristics of the Flag as set forth in 4 U.S.C. 1 1, and

capable of being readily waved or flown, whether or not it is

- 14 -
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precisely identical to the Flag as so defined. This definition

¥gWA extend protection to any Flag with a slight variation

(L, a Flag with a stripe missing). However, it would not

prohibit destruction of a poster or a painting of the Flag, or

the painting of a picture of the Flag with & swastika on it,

because a reasonable observer would not mistake such an object as

an actual Flag. In this regard, the definition is substantially

narrower than the existing federal statute, which extends to any

object that Oan average person seeing the same without

deliberation say believe . . . to representO the Flag. 16 U.S.C.

I 700(b).

A third option for Congress and the States would be to

define OFlag M as it is defined in the existing federal Flag

desecration statute, 16 U.S.C. § 700(b). The federal statute

prohibiting Flag desecration, 16 U.S.C. I 700(b), defines OFlagm

as follows:

any flag, standard, colors, ensign, or any picture or
representation of either, or of any part or parts of
either, made of any substance or represented on any
substance, of any *Lse evidently purporting to be
either of said flag, standard, color, or ensign of the
United States of America, or a picture or a
representation of either, upon which shall be shown the
colors, the stars and the stripes, in any number of
either thereof, or of any part or parts of either, by
which the average person seeing the sase without
deliberation may believe the sase to represent the
flag, standards, colors, or ensign of the United States
of America.

16 U.S.C. I 700(b). In general terms, this definition includes

any Flag, portion of a Flag, or any picture or representation of

a Flag. It would allow the legislatures to protect depictions of

- Is -
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the Flag, such as posters, murals, pictures, buttons, and any

other representation of the Flag. This definition would be

consistent with the Government's interest in preserving the

Flag's symbolic value because it rocognLie. that the desecration

of representations of the Flag damage that interest as much as

desecration of the Flag itself. I would note that even the

legislative proposals proffered to redress the Court's decision

would retain this definition of Flag.

Regardleos of how OFlagO is defined, however, Congress and

the State legislatures would have to define the term clearly to

avoid successful challenge on the ground that they are

unconstitutionally vague. In tact, it Is worth noting that many

Flag desecration statutes have been Invalidated on the ground

that they were unconstitutionally vague. DLs, s..LL ., £ IN

BQIann 415 U.S. 566 (1974).

We believe the phrase Ophysical doeecration, too, would

provide some latitude to Congress and the States, although the

amendment would significantly channel the legislative decision.

There are two discrete aspects of the term 'physical

desecration," fphyxicalf and 0dosecration.9 The amendment would

not permit congress, or the States to punish or penalLso any non-

physical desecration of the Flag. Some contact with the Flag,

sonme physical touching of the Flag, whether by the person himself

or caused by the person would be essential. The legislatures

thus could not punish or penalize mere words or gestures directed

at the Flag, regardless of their offensiveness.

- 16 -
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The amendment would simply Import the comon-sense

understanding of the term Rdeseoration.9 Webster's Ninth New

Collegiate Dictionary defines deasecrate eas followed &1. to

violate the sanctity of: PROFANN 2t to treat irreverently or

contemptuously often in a way that provokes outrage on the part

of others.9 Black's Law Dictionary contains a similar definition

of Odesecrate:s &To violate sanctity of, to profane, or to put

to unworthy use.0 These definitions capture the essence of the

term as used in the amendment. Indeed, these definitions make

clear that a ban on 9desecrationg is particularly well suited for

preserving the symbolic value of the Flag.

There are an Infinite number of forms of desecration. I

will not attempt even a representative listing here. But

obviously, the legislatures could clearly prohibit the burning,

shredding and similar defilement of the Flag.

I would note, however, that we do not understand that the

legislatures could ever prohibit the propoar display of the Flag

merely because they believe the particular surroundings of the

display are unfitting for the Flag. The proper display of-the

Flag, without more, could never constitute an act of physical

desecration. Wo simply do not believe the Government should be

in the position of making value judgments about whether the

proper display of the Flag in particular settings and by

particular Iersons is nonetheless demeaning. As long as the Flag

Is displayed in a customary manner, and not physically

mistreated, the amendment would not authorize punishment or

- 17 -
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penalty, Of course, the legislatures could constitutionally

prohibit the display of the Flag in a UnAMz that they deemed

inappropriate because such proscriptions would not require value

Judgments about who could display the Flag or here it could be

displayed. Thus, they could prohibit, for example, the display

of the Flag on the floor or the upside-down display of the Flag.

beyond this, I would simply urge the Subconmttee not to

lose sight of the ultimate objectLvo of protecting the Flag by

becoming aired in countless hypothetical* that can be posed to

test at the margins choice of the tern gdesecratLon.0 One can

always construct hypotheticals that push the limits of any word

in the language. This is as true of statutory language as it is

of constitutional language. In the end, those who are

responsLble for the ultimate choice of language, mast simply

choose terms that most clearly reach the conduct they wish to

reach, and only that conduct. At the margins, one has no choice

but to rely upon the individual legislatures in the first

instance, and ultimately on the courts, to prevent application of

the language in a manner that would do injustice to the drafters'

intent.

We believe that the phrase mphysLcal desecrationv is

sufficiently flexible to permit the Congress and the States to

reach all physical acts of desecration with which the people are

concerned, yet sufficiently exacting to prohibit then from

reaching activity that is properly protected.

- 1 -
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The third area in which Congress and the States will have to

draw lines relates to the actor's state of mind. The amendment

only authorizes prohibition of voluntary actions involuntary

acts--such as accidents--could not be punished. The more

difficult issue is whether the actor must intend to be

contemptuous toward the Flag. We believe Congress and the States

are, and should be, free to decide whether to require intent. We

suspect that they will choose to require that the actor intend to

cast contempt. Because the overwhelming number of physical acts

that are of concern to us are intended to express contempt for

the Flag, we would not be especially troubled were they to choose

to require intent. Nevertheless, there may well be conduct that

the legislatures would want to prohibit, irrespective of the

intent of the actor, and they would be permitted to do so under

the amendment. The legislatures would be free to impose an

intent requirement or not, as they deemed appropriate.

We think offering legislatures the option of prohibiting

only intentionally contemptuous, physical desecration represents

a significant advantage of the amendment over the proposed

statute. Presumably to convince the courts that its

proscriptions are unrelated to expression, the proposed statute

would rogUir that the Government prohibit acts without regard to

whether they cast contempt. Thus, a child who innocently steps

on a Flag, a person who crumbles a Fourth of July Flag-decorated

paper cup, or a veteran who burns an old Flag out of reverence

and respect would all presumably be prosecutable under the

- 19 -
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proposed statute. While we do not believe that most people want

to prohibit actions, such as those identified above, when they

are npt done to cast contempt, we believe that Congress and the

States should be free to make that determination as they see fit,

to create the exceptions that logic and reason compel.

By way of summary, the Nichel-Nontgomery amendment confers

substantial discretion on Congress and the States to determine

precisely the degrading acts toward our Flag that are to be

prohibited. The amendment gives them the latitude to draw

reasonable lines that will reflect the conscience of the people.

The Administration believes that this is as it should be.

The proposed statute not only prohibits such conduct that no one

wishes to prohibit; ultimately it would not constitutionally

prohibit the very acts that we wish to prohibit.

On behalf of 1the President, I urge the prompt approval of

the Xichel-Montgomery Amendment so that the ratification process

may begin.

- 20 -
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Mr. EDWARDS. Mr. Kastenmeier.
Mr. KA rmMEtzR. Mr. Barr, was the majority of the Supreme

Court wrong in the Johnson case?
Mr. BARR. Well, I believe it was wrong.
Mr. KASTENMmER. You believe it was wrong.
Mr. BARR. Yes.
Mr. EDWARDS. We have a vote in the Chamber of the House.

We'll recess for 6 or 7 minutes. We'll come back and, under the 5-
minute rule, have some questions, Mr. Barr.[Rcs.]

Mr.DwARD. The subcommittee will come to order.
Mr. Kastenmeier.
Mr. KASTENMEIER. We determined that the majority of the Court

was wrong in the Johnson case. Now, normally, responding to a Su-
preme Court case, it would be the conservative approach, the tradi-
tional approach, to try a statutory approach rather than amend the
Constitution, in normal circumstances. Would you not agree?

Mr. BARR. Not necessarily.
I think conservatives would generally say that we can trust the

people and we can trust the people's representatives. We can trust
the State legislatures to consider this, and if it's appropriate, ratify
it, and if it is ratified, we can trust the Congress and we can trust
the State legislatures to adopt appropriate laws.

We currently have 48 State laws in effect. We have a congres-
sional statute in effect. The constitutionality of all those laws is
now destroyed by the Johnson case. The constitutional amendment
will not legitimate all those statutes.

Mr. KASTENMEIER. When you talk about the States, and you obvi-
ously would write a constitutional amendment with the term
"States" in it, you are referring to the 50 States and all govern-
ment subdivisions thereof.

Mr. BARR. That is a decision that this body is going to have to
make. In submitting a constitutional amendment to the States for
ratification, I think that Congress is going to have to determine
whether it wants this decision vested solely in the State legisla-
tures or whether it also wants to open up these decisions to subdi-
visions of State government.

My recommendation would be that if you want to limit it to
State legislatures, the word "legislature" should be inserted in the
amendment.

Mr. KASTENMEER. But you support this amendment, which does
not do that.

Mr. BARR. I support this amendment, which does not do that, but
I believe that Congress should make that call.

Mr. KASTENMEIER. We also have no idea what these 50 States
and several thousand other entities may write as statutes or ordi-
nances or what penalties they might impose, given the freedom
this constitutional amendment grants. Isn't that correct? You, per-
sonally, have no idea what these governmental entities may write
in terms of law or ordinances.

Mr. BARR. No, that is not correct.
The first process is the language-is adoption of the amendment

itself, and the amendment has language in it that sets a general
framework and picks certain points of reference, and within that
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framework, it leaves it to Congress and the States to fill in the de-
tails, but still, there are points of reference which no legislature
could go beyond. So, we do know what the general parameters are.

Second, the statute that is being proposed, that would disregard
intent, goes to the extreme of any statute that I think would be
permissible under this constitutional amendment. That is a second
point.

The third point is that we have a pretty good idea what the legis-
latures will do. Congress has done it. Congress has passed a statute.
That statute does not disregard intent. It is aimed at contemptuous
conduct toward the Ha. Same with most of the 48 States. Let's
face it. If Congress had option, it would not adopt this broad
statute. It would adopt the statute it has adopted, which is much
more narrow. I am willing to leave that decision in the hands of
the pole's representatives.

r. zm. But no one really knows what laws--granted,
the constitutional amendment is a very simple one and has several
words defining the scope, but within that scope, it has extraordi-
nary latitude in terms of what otherwise can be done in the field,
and there would be no uniformity, of course.

Mr. Bma. Can I respond to that?
Yes, there is latitude, but as I say, the statute that is being pro-

posed goes about as far as you could possibly go. The statutory al-
ternative makes all the judgment calls out at the extreme point. In
other words, there is a basic decision that has to be made by any
State legislature as to state of mind. Are we going to prohibit
merely conduct, regardless of intent, regardless of state of mind, or
are we going to punish people who are really acting contemptuous-
ly toward the flag, who really want to harm the flag and harm the
symbol? That is a basic judgment call.

As I say, Congress has made that judgment call. The 48 States
have made that judgment call, and it is clear that what people
want to do is they want to focus in on the contemptuous conduct.
Now, the statute goes to the extreme. It punishes every form of
conduct, regardless of intent, and why does it do it? To get to the
people they really care about, and that is intellectually dishonest.

M MEIER. As you know, we do have constitutional
amendments proposed before us which have the Congress alone
empowered to act and not the States.
-If this committee or if the Congress chose to go the statutory

route-perhaps the conservative approach, I would still say-would
you advise the Solicitor General to oppose it if it were challenged
in the courts?

Mr. BARR. I really cannot predict that, Congressman. I would
have to see the statute.

Mr. KAmmTNMIER. Thank you, Mr. Chairman.
Mr. EDWARDS. Mr. Sensenbrenner.
Mr. SENSENBRENNER. Thank you, Mr. Chairman.
First of all, Mr. Barr, let me commend you for a very clear and

succinct statement on the legal issues posed in the debate over
whether we ought to pass a statute or whether a constitutional
amendment is necessary. It was much more clear than what we
heard yesterday, and I think after you are done serving here,
-maybe you ought to go teach at the Harvard Law School, because
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they could use someone who is as clear and as straightforward as
you.

Mr. BARR. Please save me from that.
Mr. SENS BRMNZR. I have a couple of questions.
First, is it your opinion that there is no way that a statute can

be drafted that would fall into the test of the O'Brien case?
Mr. BARR. Yes. No statute can be drafted that will fall into

O'Brien.
Mr. SENSECNBRNNER. So, if O'Brien is unavailable to sustain the

constitutionality of the statute, then the far more strict standard of
the Spence case would apply and a statute would fall, because the
statute does relate to curtailing free expression.

Mr. Bin. Absolutely.
Mr. SE NM5BRMKNNR. OK. I agree with you.
Now, second, we have heard, relative to this whole issue, that an

analogy is being drawn between the Historic Buildings Preserva-
tion Act, the law that protects the American eagles and feathers
thereof, and the like, and could you tell me how this proposal is
different than the other laws that are already on the books?

Mr. BAms. Yes. Those analogies are false analogies and they in-
volve a sleight of hand.

Now, remember, the key question in determining whether you
are subject to strict scrutiny or lenient scrutiny is what the Gov-
ernment's reason for the rule is. If it is related to expression, there
is strict scrutiny and you are dead on arrival, the Government is. If
it is lenient scrutiny, you have a chance.

Now, the Government can sometimes raise reasons that are un-
related to expression but are based on administrative necessity-
for example, the draft card. Congress has a constitutional power to
raise an army. You have to have a draft card. We do not care
about expression. Administrative necessity.

Mailboxes are another example of this. You cannot destroy a
mailbox if it is being used for the receipt of Federal mail. Congress
has a specific power to deliver the mail, to provide for a mail
system. In order to carry out that obligation, the mail system needs
someplace to deliver the mail. You have to have a safe repository.
So, there is administrative necessity in having a mailbox. We are
not protecting mailboxes for their symbolic value. As long as I have
a mailbox receiving the mail, I can go out and buy a mailbox, sepa-
rate and apart, and pound it into sheet metal in front of a crowd to
protest the post office and I am not violating any Federal law.

Money is the same thing. Congress has the power to make money
and to control how much money is in circulation, and so, it is ad-
ministrative necessity. We cannot have people out there destroying
and defacing the currency.

There is another interest that can be interposed by the Govern-
ment to sustain a rule, which again is unrelated to expression, and
that is the conservation interest. That means that when there is
something that is historically unique or very rare, its value lies in
the fact that it is one of a kind or it is only one of few. It has inher-
ent value ,as a discrete object, like a rare animal, like a historic
flag-the flag that flew over Fort McHenry-or like a government
monument.
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Now, sometimes these things do not have any symbolic value
themselves, like a forest. We want to save rain forests because they
are rare, not because they are symbolic, but sometimes the conser-
vation interest of the Government and the symbolic interest can co-
exist in one object, like a monument. It does stand for something,
the Statue of Liberty, but the reason we protect it-our conserva-
tion interest is that it is unique. It is one of a kind. Now, I can go
out and build an exact replica of the Statue of Liberty in my front
yard and I can blow it up and I have not violated a Federal inter-
est.

It is dishonest to suggest that the reason we want to protect the
flag is that each and every flag that is manufactured and is inher-
ently a reproducible object is a historic artifact or a very rare
object in itself. We are protecting the symbolic value of the flag. I
think that is where the analogies to rare historical artifacts or
unique objects that the Government has a conservation interest in
and also certain devices that the Government has an administra-
tive interest in does not equate to protecting the flag.

Mr. SENsENBawN. My time has expired, but I would like to
observe that, from what you have said, it is legal for Congress to
pass a law prohibiting the burning of garbage but it is not legal for
Congress to pass a law prohibiting the burning of the flag.

Thank you.
Mr. BARR. Well, that is what the Supreme Court says.
Mr. EDWARDS. The gentlewoman from Colorado.
Mr*. SCHROEDER. Thank you, Mr. Chairman. I do not have any

questions at this time.
Mr. EDWARDS. We welcome the gentleman from Michigan. Do

you have any questions?
Mr. CRocmrr. Thank you, Mr. Chairman.
I apologize, Mr. Barr, for my inability to be here to hear your

presentation in chief.
I happen to be one of the few who voted against the resolution in

the House that, in my judgment, attempted to express disapproval
with the Supreme Court's decision in the flag case, and I am still of
that view. I notice, however, in glancing through your statement,
you describe the problem as one of protecting the flag. I confess, I
am not so much concerned about protecting the flag as I am con-
cerned about protecting the rights and privileges and obligations
that the flag is supposed to symbolize, and unless and until conduct
is add= to that, I see no necessity for amending the Constitu-
tion.

Again, we speak of amending the Constitution, when actually
what you are doing is amending the first amendment. I am more
interested in protecting the present breadth of the first amendment
than I am in curtailing it.

Let me give you another example: How far do we go with this
trend of thinking? Every time a Supreme Court decision comes
down and an administration disagrees with it, are we going to run
over to Congress and say let's initiate the amendatory process?

Let me give you an example in chief: I and, I am sure, a lot of
other minorities in this country have felt, on occasion, with respect
to both Supreme Court decisions and legislation enacted by this
Congress, that we would like nothing better than to take the U.S.
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Constitution and tear it into shreds, because it simply had no
meaning in that particular instance. That would be our feeling at
that particular time.

Suppose that I, as a black congressman, felt that way about
recent Supreme Court decisions in affirmative action cases, and I
decided to stand on the Capitol steps and tear up the Constitution
of the United States. I take it, under the recent Supreme Court de-
cision, that would not be a criminal offense. I could not be pros-
ecuted for that. Would the administration feel that it was neces-
sary to again amend the Constitution to "protect the Constitution
of the United States?"

Mr. BARR. Congressman, the Constitution of the United States is
protected. It is in the Archives. It is in heavily vaulted area. A lot
of money has been spent on protecting the actual Constitution of
the United States, and if that was the Corztitution you were tear-
ing urp yes, I think you would be prosecuted, because that is the
unique and rare article.

Now, the Constitution is reproducible, and there are a lot of
pocket versions of it. There are probably millions of copies of the
Constitution floating around, and no, we would not support a con-
stitutional amendment to protect every copy of the Constitution,
because the Constitution is valuable not like the flag is. It is not a
symbol of the Nation. The Constitution is not a symbol. The Consti-
tution is a document. It speaks for itself.

Mr. CRoclcrr. Thank you, Mr. Chairman.
Mr. EDWARDS. Thank you, Judge.
Mr. Barr, we expected the Attorney General to testify. He has

been on television a number of times in support of the constitution-
al amendment. He is the lawyer for the President, for the United
States, the chief law enforcement officer of the country. Can you
tell us why he did not come?

Mr. BARR. Yes, Mr. Chairman.
He would have liked to come and testify on behalf of the amend-

ment. He feels strongly that there should be an amendment and
we should move quickly toward one.

Unfortunately, he is on business. He is on a business trip that
has been planned for a long time, and in honoring that-

Mr. EDWARDS. How long will the business trip take?
Mr. BARR. Well, he is there now.
Mr. EDWARDS. Yes. I mean can we reschedule him? He did not

offer to reschedule. We always can reschedule for the Attorney
General.

Mr. BARR. Well, I am not the Attorney General's scheduler, and I
cannot commit to his time, but he is not in Washington today. He
is on a business trip, and so, he asked the Office of Legal Counsel,
and I am the head of that office, to testify. Because so many of the
issues here relate to the everyday work of OLC, the Office of Legal
Counsel, he felt I could be useful to the committee if I came and
presented our views.

Mr. EDWARDS. I am sure you understand my point, that the Con-
stitution has only been amended 16 times after the original Bill of
Rights 200 years ago, and not to have the chief law enforcement
ofer, the distinguished Attorney General, testify indicates to us
that he is not that interested. I should think that he would have
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been able to cancel some kind of a business trip to-we are going to
write the statute. We are going to write the constitutional amend-
ment, if there is one.

Mr. BARR. Well, as I say, the Attorney General feels strongly
about a constitutional amendment. He has spoken out about it, and
hopefully, he will have an opportunity to present his views before
this process is over, but it has historically been the role of the
Office of Legal Counsel to provide testimony on constitutional
amendments. So, this is not uncommon at all.

Mr. EDwARDS. I have been here a long time, more than a quar-
ter-century, and this is the first time an Attorney General has not
testified on such an important matter, a constitutional amendment,
for goodness sakes.

You made it very clear that the Department of Justice and the
President feel that you need a constitutional amendment-a weak-
ening of the Bill of Rights' free speech provision for the first time
in 200 years. That's correct? You certainly are in favor of that kind
of a constitutional amendment?

Mr. BAM. Well, I would only consider it a weakening of the Bill
of Rights if you believe the Bill of Rights should give someone li-
cense to burn the flag contemptuously. If you believe the Bill of
Rights extends to that conduct, yes. We would like to remove that
conduct.

Mr. EDWARDS. But, however, instead of passing the law ourselves,
the laws that you are authorizing to be exceptions to the free
speech provision of the Bill of Rights, you're assigning that to 50
State legislatures, 13,000 cities and 3,000 counties.

Mr. BARR. No, that's not accurate, Mr. Chairman. First, the
States, for the past 100 years, have passed statutes on regulating
the use of the flag. So this is nothing new.

As I said, I believe it's the judgment that should be made by this
body whether or not it wants a national standard and therefore
only wants the Congress to address the issue, or whether it will
continue historic practice and give the States latitude.

Now, there are arguments on both sides, and this was the ques-
tion that I believe Congressman Kastenmeier raised. I think there
are arguments on both sides. I think there is an argument for one
national standard. On the other hand, there is also an argument
that decisions should be made by the representatives who are
closer to the people and can take into account local conditions.

That's a judgment call I think Congress should make. Historical-
ly, it's been left to the States, as well as Congress. If you want to
change that, I think there would be legitimate, good arguments for
doing so.

Mr. EDWARDS. Well, don't you think that when we're providing
an exemption from the Bill of Rights, and it being a national prob-
lem, and a national symbol, that Congress should take that respon-
sibility?

Mr. BAR. Not necessarily. There are many national problems
that Congress not only takes a lead role in, but also give States
latitude to handle. You know, I think it's a question of how you
want to proceed on this.

Excuse me, I'm not-when these lights go on and off during my
questions and answers, is that-
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Mr. EDWARDS. No, that's telling me I have to quit.
Mr. BAR. Oh.
Mr. EDWARDS. Thank you.
Does the gentleman from New Hampshire have questions?
Mr. DOUGLAS. Yes, sir. Thank you, Mr. Chairman, again for al-

lowing me to sit in from the full committee on this. I had some
technical questions relating to the Biden statute, and as you know,
it says whoever knowingly defaces, burns, et cetera, shall be fied
or imprisoned. It's a strict liability statute that doesn't seem to
have anything to do with one's intent.

Would we not have to repeal U.S. Code, title 36, section 176, that
says no disrespect should be shown to the flag of the United States
of America? Wouldn't we have to get rid of that because that
would be inconsistent with his solution to this problem?

Mr. Bmm. Under the reasoning-it appears to me that under the
reasoning of the Supreme Court's decision, that statute would also
be unconstitutional.

Mr. DOUGLAS. And the other problem in 36 U.S. Code is in sec-
tion J that says the flag represents a living country. That's an act
of Congress already on the books as we speak today. If the flag rep-
resents a living country and therefore is a symbol, do we have to
repeal that if we pass the Biden statute, or are the two able to
exist side by side?

Mr. BARR. I'm not sure you would have to repeal that. I don't
have the statute in front of me, but if that's all it says, you know,
it seems to me that that can coexist. It merely states a fact, that
the flag is a symbol.

Mr. DOUGLAS. All right.
And what about section K: The flag, when it is in such a condi-

tion as it no longer is fit for display should be destroyed in a digni-
fied way-preferably, by burning.

I don't see how we can have the Biden statute and that section
on the books at the same time.

Mr. BAR. Neither do I, Congressman. I think that one of the
fundamental flaws of Senator Biden's proposal is that-well, there
are a number of flaws with it. One, as I said, it says, well the trou-
ble with the statute in Johnson was that it wasn t viewpoint neu-
tral; it was only proflag. So, let's have a viewpoint neutral statute
that prohibits conduct whether or not it's intended to harm the

flas, I explained, the content of the statute is really irrelevant. It's
what the reason for the statute is. But let's go beyond that point.

Once you purport to have a neutral statute, then you can't afford
to have any exceptions. Once you make an exception for the digni-
fied or respectful destruction of the flag, you no longer have this
purported neutrality. I don't see a way of destroying flags under
Senator Biden's proposal.

Now, I heard him say in testimony here that when it no longer
becomes a symbol, then you can destroy it. Well, who makes the
determination as to when it's no longer a symbol?

Mr. DOUGLAS. So that his bill, even if we were to try a statutory
alternative, would have to have some repealer clauses with it. It,
otherwise, facially is inconsistent with some of these other statutes
we've talked about under 36 U.S. Code?
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Mr. BAm. I think, for tidiness it would, but it wouldn't be-you
know, there are laws passed that sometimes contradict other laws.

Mr. DOUGLAS. But knowing that this would be tested constitu-
tionally, we'd have to be sure that if we're doing a statutory alter-
native, which is what some propose, that they go through and
repeal those statutes that would be inconsistent with their solution
to this problem?

Mr. BAmm. I think that would be part of the stratagem. To make
the stratagem look realistic, I think you would have to try to go
through and do that. But the Court is not going to be fooled by any
of this. It knows what the reason for the rule is.

Mr. DOUGLAS. And finally, one last question, Mr. Chairman. Are
you aware of any cases that say that when the Constitution uses
the word "States," it doesn't really mean States, it also means
towns, cities, counties, school districts, village districts?

I know "persons" in the 14th amendment has a fairly broad
sweep to pick up corporations and so forth, but otherwise, as
"States," is used, if you could give us some research on that, I
think that would be helpful because we either have to add legisla-
tures to the amendment, or otherwise, get some clarity as to
whether we mean "States" or just "Government" generically.

Thank you.
Mr. EDwAiw. Thank you very much, Mr. Barr. We appreciate

your testimony.
Our next witness is Judge Robert Bork. Judge Bork is the John

M. Olin scholar in legal studies at the American Enterprise Insti-
tute for Public Policy Research.

From 1982 to 1988, he served on the U.S. Court of Appeals for
the District of Columbia Circuit. He was U.S. Solicitor General
from 1973 to 1977, and Acting Attorney General from 1973 to 1974.
Judge Bork has taught at Yale Law School, and was a partner in
the law firm of Kirkland & Ellis.

Judge Bork, we welcome you. Without objection, your full state-
ment will be made part of the record and you may proceed.

STATEMENT OF ROBERT M. BORK, AMERICAN ENTERPRISE
INSTITUTE

Mr. BoaK. Thank you, Mr. Chairman, members of the committee.
I'm very pleased to testify at the invitation of the committee con-

cerning the proposed amendment to the Constitution of the United
States that would restore to Congress and the States power to pre-
vent the physical desecration of the American flag.

By the way, I should say that this is not the first time an amend-
ment would have been adopted reversing a Supreme Court inter-
pretation of the Bill of Rights.

There is no need to begin my testimony with a tribute to the flag
as a symbol of the Republic and the freedoms for which it stands.
Reverence for that is why we're all here. But it's not just rever-
ence. If a multitude of individuals are also to be a community, they
must have symbols by which they live. Symbols that express their
identity as a community.

The United States is a very large and increasingly pluralistic
and diverse society, and the one symbol that expresses our exist-

































































































' "^ U.S. Depar tn ustice

Office of Legal Counsel

Office of the Washington. D.C. 20530 -
Assistant Attorney General

Apefi 4, 1990

MEMORANDUM FOR C. BOYDEN GRAY
Counsel to the President

Re: Transportation for Spouses of Cabinet Members

The President believes that Cabinet spouses provide direct
and important services to the federal government when they par-
ticipate in representational activities with their Cabinet member
spouses and, you have informed us, he believes spousal travel to
and from such activities should be paid for by the Government. 1

The President is prepared to authorize issuance of a directive
describing the circumstances in which he believes spousal
participation *(and therefore their travel) would further the
missions of the respective Executive departments. We understand
that the President is considering issuing a memorandum that would
include the following determination:

[A]lthough spouses of Cabinet members are not con-
sidered employees of the Federal Government by virtue
of their husband or wife's position in the Cabinet,
certain activities on their part have an official
Government purpose and may appropriately be supported
by the Government, including --

° attending receptions and similar
functions in a representative role on behalf
of the United States Government, whether or
not accompanied by the Cabinet member;

S speaking or other appearances as an
official representative of the U.S. Govern-
ment;

S attendance, with other Cabinet spouses
and/or the First Lady, at meetings or events
concerned with U.S. Government functions; and

1 Memorandum for William P. Barr, Assistant Attorney
General, Office of Legal Counsel from C. Boyden Gray, Counsel to
the President, January 8, 1990. This memorandum includes a Draft
Guidance Memorandum (Draft Guidance Memorandum) for proposed use
by agency heads.



S other activities approved by and directly
supporting the mission of the Cabinet
member's agency.

Draft Guidance Memorandum, at 1. If the President authorizes
issuance of this directive, the concerned agencies are prepared
to promulgate any needed implementing regulations.

You have asked for our advice on whether spousal travel,
either by air or ground transportation, in the circumstances
recited by the proposed directive may be paid for by the
Government. We conclude for the reasons set forth below that
Cabinet spouses who participate in these activities may travel at
government expense.

I. Automobile Travel by Spouses

There are two statutes applicable to spousal travel by
automobile. 2  See Pub. L. No. 101-194, § 503, 103 Stat. 1716,
1755 (1989) (Ethics Reform Act); 31 U.S.C. § 1344. Section 1344
authorizes the use of agency automobiles for official purposes. 3

2 There is no specific statute addressing travel by Cabinet
spouses, as there is for Presidential and Vice-Presidential
spouses. See 3 U.S.C. §§ 105(e), 106(c).

3 Section 1344 provides:

(a) (.1) Funds available to a Federal agency, by
appropriation or otherwise, may be expended by the
Federal agency for the maintenance, operation, or
repair of any passenger carrier only to the extent that
such carrier is used to provide transportation for
official purposes. Notwithstanding any other provision
of law, transporting any individual other than the
individuals listed in subsections (b) and (c) of this
section between such individual's residence and such
individual's place of employment is not transportation
for an official purpose.

* * *

(b) A passenger carrier may be used to transport
between residence and place of employment the following
officers and employees of Federal agencies.

(2) (A) officers compensated at Level I of the
Executive Schedule pursuant to section 5312 of title 5

(continued...)
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Section 503 of the Ethics Reform Act authorizes agencies to issue
rules governing "incidental use" of automobiles for unofficial
purposes.4

As discussed below, we believe that the spousal travel by
automobile that would be authorized by the directive may properly
be characterized as "official" within the meaning of 31 U.S.C.
§ 1344. To the extent any portion of such travel is determined
to be "unofficial," or should the White House instead choose to
characterize the travel as "unofficial," we believe such travel
at government expense would nevertheless be authorized under
section 503 as "incidental" unofficial travel. Consequently, we
recommend that any implementing regulations provide that the
authorized categories of spousal travel may be paid for as
"official" travel or, alternatively, as "incidental" unofficial
travel.

A. "Official" Travel Under Section 1344

Section 1344 authorizes use of government automobiles for
spousal transportation if such use is for "official purposes."
Id. at § 1344(a)(1). 5  Whether spousal travel in any particular

3(...continued)
[Cabinet officers].

(Emphasis added.) See also 31 U.S.C. § 1345 (no appropriation
may be used to pay for transportation expenses of anyone except a
federal officer or employee carrying out official business); 31
U.S.C. § 1349 (mandatory one month suspension without pay for
willful misuse of cars).

4 Section 503 of the Ethics Reform Act provides, in
pertinent part:

Notwithstanding any other provision of law, the
head of each department, agency, or other entity of
each branch of the Government shall prescribe by rule
appropriate conditions for the incidental use, for
other than official business, of vehicles owned or
leased by the Government.

See generally Report of the Bipartisan Task Force on Ethics on
H.R. 3660, 101st Cong., 1st Sess. (Comm. Print 1989),.at 35-37.

5 The term "official purposes" is defined to include certain
home-to-work transportation. By the terms of the statute, home-
to-work transportation by government vehicle is available only to
Cabinet members themselves. General Services Administration
(GSA) regulations implementing 31 U.S.C. § 1344, however, define

(continued...)
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circumstance is for an "official purpose" has proven to be a
nettlesome question over the years. 6 GAO has taken a restrictive

5(...continued)
limited conditions under which family members may be beneficiar-
ies of this privilege:

If an employee is authorized transportation between
his/her residence and an official duty site, this
privilege does not extend to his/her spouse, other
relatives, or friends unless --

(1) It is consistent with the agency's policy,

(2) They are with the employee when he/she is
picked up, and

(3) They are transported to the same place or
event.

53 Fed. Reg. 26773, 26777 (July 15, 1988), to be codified at
41 C.F.R. § 101-6.402(f) (emphasis added). Thus, spouses may use
government automobiles that are provided to Cabinet members for
home-to-work transportation, but only when they are accompanying
their Cabinet spouse to or from the same function. Id. This
limited exception is obviously not broad enough to encompass the
full range of spousal transportation contemplated by the
President. It can and should be relied upon, however, as
additional authority for that portion of the agencies' regula-
tions to which it will pertain.

GSA recently advised that its authority over home-to-work
transportation did not include authority over spousal transporta-
tion because spouses are not federal employees entitled to such
transportation. Letter to Mr. Abraham D. Sofaer, Legal Advisor,
Department of State from Richard G. Austin, Acting Administrator,
GSA, September 5, 1989. It took the position that the agency
must determine whether spousal transportation is for an "official
purpose" within the meaning of 31 U.S.C. § 1344(a)(1): "A
determination that [transportation of the Secretary of State's
wife] is for an 'official purpose' can only be made by the
Department of State, based upon whether or not the transportation
furthers the mission of the agency." Id.

6 The question has also attracted considerable press
attention. See, e.g., Wash. Post, September 20, 1985, at A10,
col. 1 (review of GAO report covering misuse of automobiles by
spouses); Wash. Post, March 28, 1984, at A21, col. 1 (wife of the
Secretary of the Treasury, wife of the Attorney General); id. at
A22, col. 1 (wife of the Secretary of Defense); Wash. Post,

(continued...)
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view of agency authority in this area, concluding that only
spouses who are performing a "direct service" to the government
may have their travel expenses paid by the government. The GAO
justifies the payment of travel expenses in these circumstances
under 5 U.S.C. § 5703 which provides that "An employee serving
intermittently in the Government Service as an expert or
consultant and paid . . . or serving without pay or,at $1 a year,
may be allowed travel or transportation expenses . . . while away
from his home or regular place of business and at the place of
employment or service." The "direct services" test -- which is
not based on any statutory language -- is not met, according to
GAO, merely because the individual's activities may in some way
enhance the agency's objectives. Principles of Federal Appropri-
ation Law (GAO 1982), at 3-39. While GAO has occasionally
approved limited spousal travel, it has rejected attempts to have
the government pay more generally for spousal travel expenses. 7

In the past OLC has taken a similarly restrictive view of
"official purposes" spousal travel. The Office concluded in
1984, for example, that the Department of Justice could not pay
for transportation of the Attorney General's spouse to events
very similar to those listed in the Draft Guidance Memorandum. 8

6(...continued)
March 27, 1984, at A21, col. 3 (wife of an Undersecretary at
HUD); Wash. Post, May 20, 1983, at A15, col. 1 (wife of an Under-
secretary at HUD).

7 Compare GAO Op. B-111642 (1957) (unpublished) (government
could pay travel expenses of surviving spouse to attend ceremony
where departmental award would be given to deceased employee);
GAO Op. B-169917 (1970) (unpublished) (government can pay wife's
expenses to accompany employee-husband who became incapacitated
while on official travel) with GAO Op. B-210555.9, Letter to Sen.
Jake Garn from Milton J. Socolar, Comptroller General, June 28,
1984, at 3 ("the fact that a spouse of a government official may
be performing services which would benefit the Government would
not, in itself, satisfy the statutory requirement" of an official
purpose); GAO Op. B-204877 (Nov. 27, 1981) (unpublished) ("With a
few statutorily established exceptions, we are not aware of any
authority to pay the travel and per diem expenses of individuals
who are not federal employees. This is true even though the
presence of spouses might in some way enhance the achieving of
the purposes of the trips.").

8 Memorandum for Michael E. Shaheen, Jr., Counsel, Office of
Professional Responsibility from Robert B. Shanks, Deputy
Assistant Attorney General, Office of Legal Counsel, January 23,
1984, at 14-15.
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In 1986 GAO adopted a modest exception to its strict
position on spousal transportation. It concluded that spouses of
government employees entitled to.routine home-to-work transpor-
tation may be'transported in government vehicles when the spouse
is being transported to or from an official or quasi-official
function, the spouse's presence at the function is in the
government's interest, and circumstances make it awkward or
impossible for the official to accompany the spouse enroute. 9

GAO thus concluded that the presence-of a Cabinet spouse at
certain activities could be "in the government's interest,"
thereby authorizing as an "official purpose" spousal transporta-
tion to and from those activities. OLC subsequently adopted this
view in a 1986 opinion that relied on the GAO Report. 1 0 Neither
GAO nor OLC, however, has generally permitted spousal travel
under the authority of section 1344.

The President proposes to determine categorically that
certain spousal activities serve the "official purposes" of the
Executive branch. As head of the Executive branch, the President
ultimately has this authority to determine what falls within the
Executive branch's official activities. Thus, he clearly would
be in a position to make a categorical determination that certain
spousal transpbrtation furthers the mission of the Executive
branch as a whole, and therefore the individual Executive
departments. The President cannot define the statutory term
"official purposes" to include anything he wishes. Presumably,
there must be a meaningful nexus between the spouses'
participation in the proposed activities and the advancement of
agency objectives before the statute would be satisfied.
However, the President has significant discretion as the Chief
Executive to decide what activities advance the official business
of the executive agencies he supervises, and there obviously is a
sufficient nexus in this case to satisfy the statute. The
activities listed in the Draft Guidance Memorandum will be
undertaken either on behalf of or to advance the interests of the
United States government or to advance a specific agency's
mission. Accordingly, were the President to conclude that the
activities listed in the Draft Guidance Memorandum were "official
purposes" within the meaning of 31 U.S.C. § 1344(a)-(1), we

9 GAO, Use of Government Motor Vehicles for the Transporta-
tion of Government Officials and the Relatives of Government
Officials, Report to the Chairman, Subcommittee on Legislation
and National Security, Committee on Government Operations, House
of Representatives, at 50 note a (GAO Report GGD-85-76) (1985).

10 Memorandum for Harry H. Flickinger, Acting Assistant
Attorney General for Administration from Charles J. Cooper,
Assistant Attorney General, Office of Legal Counsel, October 23,
1986.
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believe that agencies could utilize their cars to transport
spouses to and from the activities identified by the President.

B. "Incidental" Unofficial Travel Under Section 503

Even if section 1344 did not provide authority for the kind
of automobile travel proposed- by the President, section 503 of
the Ethics Reform Act, see note 4 supra, exists as an alternative
source of authority. This section accords agency heads broad
discretion to authorize incidental, nonofficial use of government
vehicles. If section 503 were relied upon, the White House
directive would be that agencies and departments shall deem the
specified travel to be "incidental" and "unofficial" within the
meaning of section 503. We believe that if each Cabinet agency
issued regulations pursuant to such a White House directive
stating that spousal transportation to and from these activities
constitutes "incidental use" of government vehicles "for other
than official business," the Cabinet spouses could permissibly
travel to and from the activities by government vehicle. 'Given
the breadth of the agency heads' discretion under section 503,
this statute provides clear authority for the transportation of
Cabinet spouses within metropolitan Washington for the purposes
listed in the Draft Guidance Memorandum: transportation from
home to receptions and similar functions, speaking appearances on
behalf of the federal government, and meetings with the First
Lady and other Cabinet spouses. Accordingly, we believe that a
presidential directive and the ensuing agency regulations could
also be based on section 503, should the President choose to
characterize the designated travel as "incidental" and
"unofficial."

II. Aircraft Travel by Spouses

The proposed directive would contemplate spousal travel by
aircraft, in addition to travel by government car. The directive
would provide that:

To the extent that travel funds are available, a
Cabinet spouse may travel domestically or abroad at
Government expense (including travel on a Government
plane with an official delegation) if the travel is
required for official spousal activities.

The directive would go on to explain that under certain
circumstances such spousal aircraft travel may be paid for
either by nonprofit organizations 1 1 or by-foreign govern-

11 The directive would provide in this regard that "to the
extent that both Office of Personnel Management and agency requ-
lations permit, a Cabinet member may accept travel [expenses: for

(continued...)
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ments. 1 2 Finally, the directive would emphasize that under soon-
to-be-issued GSA regulations, all agencies will be permitted to
accept gift funds to pay for spousal travel. 1 3 We believe that
the broad authorization of spousal aircraft travel is supportable
under existing law, and that the draft directive otherwise
reflects the current authorities that could be relied upon for
such travel.

1. The government may pay for air travel that is required
for official spousal activities. An agency may pay for spousal
travel on government, 31 U.S.C. § 1344,14 and commercial,
5 U.S.C. § 5703,15 aircraft as long as the spouse is serving an

1 1 (...continued)
himself or herself and his or her spouse from a non-profit
organization recognized under section 501(c)(3) of the Internal
Revenue Code in connection with attendance at meetings and
conferences, provided there is no conflict of interest."

12 The directive would provide that "under the Foreign Gifts
and Decorations Act, a Cabinet member may accept from a foreign
Government expenses for travel wholly inside a foreign country
for himself or herself and a spouse, if refusal to accept would
embarrass the foreign country and if consistent with U.S.
interests."

13 Under the authority of section 302 of the Ethics Reform
Act of 1989, regulations are to be issued by GSA that will give
all agencies the authority to accept gift funds to pay for travel
of a spouse accompanying a Federal employee (including a Cabinet
member), subject to conflict-of-interest standards.

14 Section 1344 imposes limitations on the use of federal
funds for a "passenger carrier." Section 1344(g)(1) defines
"passenger carrier" to include aircraft owned or leased by the
government.

15 See page 5 supra. Although we cite 5 U.S.C. § 5703 as
general authority, most agencies have broad authority to use
their appropriation to pay for all necessary expenses. This
includes official travel expenses, such as air fare and hotel
accommodations. See, e.g., Pub. L. No. 101-162, 103 Stat. 988,
995 (1979) (Department of Justice appropriation for necessary
expenses for Department's administration). Once the President
has made his determination that such travel should be deemed
official, and the agency has made the case-by-case determination
that the proposed travel falls into one of the approved categor-
ies of official spousal activity, the agency can use its appro-
priation to pay for the travel, just as it now uses the
appropriation to pay for its employees' official travel expenses.

- 8 -



official purpose. 1 6 The President's determination that the
specified spousal activities are official activities of the
federal government would clearly establish the necessary
predicate for reliance upon these statutes.

There are many instances, especially in the context of
foreign travel, where it may not even be necessary for the agency
to pay for spousal travel. For example, a department often pays
the Department of Defense a lump sum for use of a military
aircraft. In those instances, spouses have traditionally, and
permissibly, traveled on a space-available basis. 1 7 If this
method of travel is otherwise available, agencies may wish simply
to continue that method of accounting for spousal travel. 1 8

2. An employee's spouse may accept travel expenses from a
charitable organization. Employees may, consistent with any
other applicable conflicts rules, accept reimbursement for travel
expenses for official travel from any organization that is tax-

16 See, e.a., Memorandum for the Attorney General from
Charles J. Cooper, Assistant Attorney General, Office of Legal
Counsel, March 12, 1988, at 2-3 ("Spousal expenses on foreign
trips may also in certain circumstances be borne by the U.S.
Government, if a spouse's presence on a foreign trip can be said
to serve an official purpose."); Memorandum for the Attorney
General from Ralph W. Tarr, Deputy Assistant Attorney General,
Office of Legal Counsel, October 16, 1982, at 2 (where spouse's
travel "serves the diplomatic interests of the United States");
Memorandum for the Attorney General from John M. Harmon,
Assistant Attorney General, Office of Legal Counsel, December 19,
1980, at 1-2; Memorandum for the Attorney General from John M.
Harmon, Assistant Attorney General, Office of Legal Counsel,
September 21, 1979, at 3 (where "the Government would be
benefited"); 2 Op. Off. Legal Counsel 327 (1978) (government can
pay travel expenses of a relative of the President who is
traveling on official business on behalf of the President).

17 GAO Op. B-204877 (Nov. 27, 1981) (unpublished) (transpor-
tation of congressional spouses); Memorandum for the Attorney
General from Ralph W. Tarr, Deputy Assistant Attorney General,
Office of Legal Counsel, Oct. 18, 1982 (Attorney General's wife
may travel on foreign visit on space-available basis).

18 The disadvantage of this method is that the Cabinet
member must reimburse the agency for any additional expenses,
such as in-flight meals, that may be personal to the spouse.
Nevertheless, there may be Cabinet spouses who would prefer that
they not be treated as an official member of the party. For
example, a spouse who worked at a law firm that.did business with
the agency might prefer to pay his or her personal costs in order
to avoid even the appearance of impropriety.
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exempt under section 501(c)(3) of the Internal Revenue Code.
5 U.S.C § 4111(a). 1 9 The Department of Justice has long taken
the position that an employee's acceptance of reimbursement for a
spouse's travel expenses is also permissible. 2 0 In the interim
until GSA promulgates its regulations, see discussion infra, and
even after the regulations issue, this will remain as authority
for acceptance of spousal travel expenses.

3. A Cabinet member may permit a foreign government to pay
for a spouse's travel expenses. The Foreign Gift Act permits the
acceptance of travel expenses from a foreign government for a

19 This section provides:

(a) To the extent authorized by regulation of the
President, contributions and awards incident to
training in non-Government facilities, and payment of
travel, subsistence, and other expenses incident to
attendance at meetings, may be made to and accepted by
an employee, without regard to section. 209 of title 18,
if the contributions, awards, and payments are made by
[a § 501(c)(3)] organization[.]

See, e._., 28 C.F.R. § 45.735.14a(a). Thus, section 4111 permits
acceptance of these payments without regard to 18 U.S.C. § 209,
and there is no statutory bar to an employee's spouse accepting
them as well.

20 See generally Memorandum for the Attorney General from
Charles J. Cooper, Assistant Attorney General, Office of Legal
Counsel, March 2, 1988, at 2; Letter to David Martin, Esquire,
Director, Office of Government Ethics from Theodore B. Olson,
Assistant Attorney General, Office of Legal Counsel, April 11,
1984; Letter to David Scott, Esquire, Office of Government Ethics
from Ms. Beth Nolan and Ms. Janis Sposato, Attorney-Advisers,
Office of Legal Counsel, July 8, 1983; Memorandum for Carolyn B.
Kuhl, Special Assistant to the Attorney General from Theodore B.
Olson, Assistant Attorney General, Office of Legal Counsel,
September 16, 1982, at 2-3; Memorandum for the Attorney General
from John M. Harmon, Assistant Attorney General, Office of Legal
Counsel, December 19, 1980, at 3 n.5; Memorandum for Terrence B.
Adamson, Special Assistant to the Attorney General from John M.
Harmon, Assistant Attorney General, Office of Legal Counsel,
June 19, 1978, at 3 n.2. See also 28 C.F.R. § 45.735-14a(d)
(spousal travel expenses may, with the permission of the Deputy
Designated Agency Ethics Official, be accepted from most non-
profit organizations).
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federal employee and a spouse. 5 U.S.C. § 7342(c) (1)(B)(ii).21
As the proposed Memorandum notes, the statute only covers travel
that is "entirely outside" the United States. The flight to and
from the foreign country is not covered. 2 2

4. Agencies may accept the cost of spousal travel expenses
from sources outside the government. Section 302 of the Ethics
Reform Act of 1989, tobe codified at 31 U.S.C. § 1352, directs
the Administrator of GSA in consultation with the Office of
Government Ethics (OGE), to issue regulations prescribing

the conditions under which an agency-or employee in the
executive branch may accept payment from non-Federal
sources for travel, subsistence, and related expenses
with respect to attendance of the employee (or the
spouse of such employee) at any meeting or similar
function relating to the official duties of the
employee.

Id. (emphasis added). Once these regulations are issued,
agencies and employees will be able to accept travel expenses for
all spouses, including Cabinet spouses, under the conditions set
forth in the regulations. Even agencies, such as the Department
of Justice, that do not have gift acceptance authority, will be
able to accept funds for spousal travel. Under these regula-
tions, agencies and employees should have much greater flexibil-
ity in permitting non-government sources to pay for spouses
accompanying government officials. 2 3

21 The Foreign Gift Act defines employee to include spouse.
5' U.S.C. § 7342(a) (1) (G). Employees may accept gifts of more
than minimal value where refusal would cause offense or embar-
rassment. 5 U.S.C. § 7342(c)(1)(B). Employees are specifically
authorized to

accept gifts of travel or expenses for travel taking
place entirely outside the United States . . . if such
acceptance is appropriate, consistent with the
interests of the United States, and permitted by the
employing agency and [its regulations].

5 U.S.C. § 7342(c) (1) (B) (ii).

22 See, e.g., Memorandum for the Attorney General from
Charles J. Cooper, Assistant Attorney General, Office of Legal
Counsel, March 2, 1988.

23 The Draft Guidance Memorandum includes a statement that

if a trip has multiple purposes, a reasonable alloca-
(continued...)
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CONCLUSION

We believe, based upon the foregoing authorities, that the
President can ensure that Cabinet spouses may use government
vehicles, or otherwise travel at government expense, to and from
the activities that he would identify, through issuance of the
contemplted directive and promulgation of conforming regulations
by the respective agencies and departments.

We would be glad to assist in implementing this proposal.
Please let me know if we can be of further assistance. 2 4

William P. Barr
Assistant Attorney General

Office of Legal Counsel

23(...continued)
tion of costs should be made between official ac-
tivities and others, just as costs of travel by
Presidential appointees are now allocated between
official, personal, and political travel.

We would recommend that this language be redrafted to eliminate
any suggestion that Cabinet members may use government transpor-
tation for personal activities. The following language might be
used instead:

if, during an official trip, an agency official also
undertakes personal or political activities, a
reasonable allocation . . . .

24 To the extent travel is for official purposes, we do not
believe that the value of transportation would be treated as
taxable income. However, this should be confirmed with the
Department of the Treasury which is responsible for administering
the tax laws.

The Memorandum should also note that certain items, such as
reimbursement of a spouse's travel by a private organization, may
have to be reported on the Cabinet member's financial disclosure
report. 5 U.S.C. app. § 202(e)(1)(C), (D).
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US. Department of Justice 

Office of Legal Counsel 
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SC' *M 

Omcf of the Washington, D.C. 20530
Assstant Attorney Gcneral

October 3, 1989

Edith E. Holiday, Esq. 
General Counsel
Department of the Treasury
Washington, D.C. 20220

Robert Damus,. Esq.
Acting General Counsel
Office of Management and Budget
Washington, D.C. 20500

Re: Sequestration Exemption for the
Resolution Funding Corporation

Dear Ms. Holiday & Mr. Damus:

This responds to your request of September 29, 1989, for the
opinion of this Office on whether the Department of the Treasury
and the Office of Management and Budget are correct in their
determination that "backup" payments made by the Treasury to
cover interest obligations of the Resolution Funding Corporation
("Refcorp") would not be subject to sequestration under the
Balanced Budget and Emergency Deficit Act of 1985, as amended
("Balanced Budget Act"). 2 U.S.C. § 901 et sea. The Financial
Institutions Reform, Recovery, and Enforcement Act of 1989, Pub.
L. No. 101-73 ("FIRREA"), 103 Stat. 183, exempts Refcorp from any
sequestration order under the Balanced Budget Act. We conclude
that Treasury and OMB are correct that this exemption extends to
Treasury's "backup" payments.

Refcorp is a privately capitalized corporation organized
solely to provide funds to the Resolution Trust Corporation to
resolve the financial problems of the thrift industry. Federal
Home Loan Bank Act ("FHLB Act"), § 21B(a), as added by FIRREA,
§ 511(a), 103 Stat. 394 (1989). In addition to receiving private
funding from the thrift industry, Refcorp may issue "bonds,
notes, debentures, and similar obligations in an aggregate amount
not to exceed $30,000,000,000." FIRREA, § 511(a), 103 Stat. 400.
Interest on these obligations is to be paid by Refcorp from four
specified sources. Id. To cover shortfalls from these sources,
Congress established a "Treasury [b]ackup," directing the



Secretary of the Treasury to "pay to [Refcorp] the additional
amount due, which shall be used by the [Refcorp] to pay such
interest." See § 21B(f)(2)(E) of the FHLB Act, as added by the
FIRREA, § 511(a), 103 Stat. 183, 401-402. The FIRREA
"appropriate[s] to the Secretary [of the Treasury] for fiscal
year 1989 and each fiscal year thereafter, such sums as may be
necessary to [fund]" Treasury's "backup" payments. Id.
§ 21B(f) (2)(E)(iii).

The Department of the Treasury and the Office of Management
and Budget have concluded that Treasury's "backup" payments to
Refcorp are not subject to sequestration under the Balanced
Budget Act. That Act directs the President under certain
circumstances to "sequester" appropriated funds to meet targeted
budget reductions. 2 U.S.C. §§ 901, 902. The Act defines
"sequestrable resources" as

new budget authority; unobligated balances;
new loan guarantee commitments or
limitations; new direct loan obligations,
commitments, or limitations; spending
authority as defined in section 651(c)(2) of
[title 2]; and obligation limitations for
budget accounts, programs, projects, and
activities that are not exempt from reduction
or sequestration under this subchapter.

Id. § 907(9). Congress has exempted from sequestration a number
of "budget accounts and activities." Id. § 905(g). On August 9,
1989, Congress amended the Balanced Budget Act to add the
"Resolution Funding Corporation" to the list of "budget accounts
and activities" that "shall be exempt from reduction under any
order" issued under the Balanced Budget Act. Pub. L. No. 101-73,
FIRREA § 743(a)(4), 103 Stat. 437. The simple question posed is
whether Congress intended by this amendment to exempt from
sequestration Treasury payments to Refcorp made pursuant to
§ 21B(f)(2)(E) of the FHLB Act.,,

Refcorp is a "mixed-ownership Government corporation," see
FIRREA, § 511(b)(1) (amending 31 U.S.C. § 9101(2)(M) to include
Refcorp), which, apart from the proceeds of obligations issued
pursuant to § 511(a) of FIRREA, is funded only through
investments by and assessments against the Federal Home Loan
Banks, id., 103 Stat. 396-397, 401; assessments against Savings
Association Insurance Fund members, id., 103 Stat. 400; and FSLIC
Resolution Fund receivership proceeds, id. OMB has advised us
that for budget purposes Refcorp is a private corporation
entirely outside the budget process. Refcorp thus is not
included in the calculation of the budget "deficit," 2 U.S.C.
§ 622(6), which forms the basis for sequestration under the
Balanced Budget Act, 2 U.S.C. § 901(a)(1), and is not subject to
the Balanced Budget Act. Consequently, there would have been no
need to exempt Refcorp itself from reductions under the Balanced
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Budget Act. The only conceivable purpose of the exemption for
Refcorp therefore must have been to ensure that payments to
Refcorp such as the Treasury's "backup" payments would be exempt
from reduction. Accordingly, we believe that the exemption must
be understood as extending to these payments.

We recognize that Congress expressly exempted payments to
other funds and entities, see 2 U.S.C. 905(g)(1)(A). We do not
believe that Congress' failure to exempt the Treasury payments
expressly, however, reflects an intent that they be sequestrable.
If the amendment adding Refcorp were construed not to extend to
the Treasury "backup" payments, it would be meaningless.

The legislative history provides no guidance as to Congress'
intent in adding the exemption for Refcorp. H.R. Conf. Rep. No.
222, 101st Cong., 1st Sess. 436 (1989). However, construing the
exemption to refer to Treasury's "backup" payments furthers the
indisputable congressional purpose of saving the thrift industry
at the least cost to the Government. Interpreting the exemption
not to extend to the Treasury's payments could frustrate, if not
defeat, the objectives of FIRREA by seriously undermining the
marketability of the obligations issued by Refcorp, and/or
forcing purchasers to demand a higher rate of return to offset
the risk of sequestration.

For the reasons stated, we conclude that Treasury and OMB
are correct in their determination that "backup" payments made by
the Department of the Treasury to cover interest payment
obligations of Refcorp are not sequestrable under the Balanced
Budget and Emergency Deficit Act of 1985, as amended. 2 U.S.C.
§ 901 et sea.

Please let me know if this Office can be of further
assistance.

Sincerely,

William P. Barr
Assistant Attorney General

Office of Legal Counsel
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• 

Offce oth - - ------ - Washiton. D.C. 20530
Assistant Attorney General

September 18, 1989

MEMORANDUM FOR MARTIN L. ALLDAY
Solicitor

United States Department of the Interior

Re: Payment of Interest on Awards of Back Pay in Employment
Discrimination Claims Brought by Federal Employees

This memorandum responds to your office's request for our
opinion as to whether the federal government is liable for
interest on back pay awards made pursuant to claims of employment
discrimination brought by federal employees under Title VII of
the Civil Rights Act of 1964, the Age Discrimination in
Employment Act of 1973 (ADEA), or the Rehabilitation Act of
1973.7 Many other federal agencies have requested our opinion on
this question as well. 2 We also understand that the Equal

1 Letter from Ralph W. Tarr, Solicitor, Department of the
Interior to William P. Barr, Assistant Attorney General, Office
of Legal Counsel, Department of Justice, June 16, 1989. As your
letter indicates, you have submitted this question to us pursuant
to a settlement agreement you reached with the plaintiffs in
Osolinik v. Department of the Interior, EEOC Request No.
05870101, Appeal No. 01842566. The setitlement agreement provides
that the opinion of this Office shall resolve the disagreement
between the parties regarding the availability of interest on the
back pay awarded to the plaintiffs. Also pursuant to the
settlement agreement, we have received and reviewed the briefs
and reply briefs submitted to this Office by the Department of
the Interior and the Georgetown University Law Center Sex
Discrimination Clinic (on behalf of the plaintiffs).

2 See Letter from Steven Y. Winnick, Acting General Counsel,
Department of Education to Douglas Kmiec, Assistant Attorney
General, Office of Legal Counsel, Mar. 6, 1989; Letter from L.
Niederlehner, Deputy General Counsel, Department of Defense to
William Barr, Assistant Attorney General, Office of Legal
Counsel, June 15, 1989; Letter from Edith E. Holiday, General
Counsel, Department; of the Treasury to William P. Barr,.Assistant
Attorney General, Office of Legal Counsel, June 30, 1989;'Letter
from Richard D. Komer, Legal Counsel, U.S. Equal Opportunity
Commission to William P. Barr, Assistant Attorney General, Office
of Legal Counsel, July 5, 1989 [hereinafter EEOC letter].



Employment Opportunity Commission (EEOC) is considering issuing
proposed regulations on the availability of interest on back pay
in cases it decides. For the reasons described in this
memorandum, we conclude that the United States is not liable for
the payment of interest on back pay awards for employment
discrimination prohibited by Title VII or the ADEA. We do not
now decide whether a similar conclusion is warranted with respect
to the Rehabilitation Act.

I. Discussion

A. Liability for Interest on Back Pay Under Title VII

Section 706(g) of Title VII of the Civil Rights Act of 1964
authorizes an award of back pay to federal employees who have
suffered discrimination prohibited by Title VII. See 42 U.S.C.
§§ 2000e-5(g), 2000e-16. The language of section 706(g) does
not provide for the payment of interest on such awards.4 Thus,
the United States cannot be held liable for interest on Title VII
back pay awards because it has not expressly waived its immunity
from such liability.5 See, e.g., Library of Congress v. Shaw,

3 Section 717 of Title VII prohibits the federal government
from discriminating against its employees on the basis of race,
color, religion, sex, or national origin. 42 U.S.C. § 2000e-16.
As incorporated by section 717(d), section 706(g) of Title VII
authorizes an award of back pay to federal employees who have
suffered discrimination prohibited by Title VII. Id. § 2000e-
5(g).

4 Section 706(g) provides that the court may

order such affirmative action as may be
appropriate, which may include, but is not
limited to, reinstatement or hiring of
employees, with or without back pay . . ., or
any other equitable relief as the court deems
appropriate. Back pay liability shall not
accrue from a date more than two years prior
to the filing of a charge with.the [EEOC].
Interim earnings or amounts earnable with
reasonable diligence by the person or persons
discriminated against shall operate to reduce
the back pay otherwise allowable.

42 U.S.C. § 2000e-5(g).

5 Nor does section 717(b), which grants the EEOC the
authority to order "appropriate remedies, including. . . back
pay, as will effectuate the policies of this section," contain

(continued...)
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478 U.S. 310, 314-16 (1986) (Title VII does not waive the United
States' immunity from liability for interest on attorneys' fees
awards under that statute).

The EEOC and the Interior plaintiffs acknowledge that Title
VII does not authorize interest on a back pay award, but they
contend that interest is available for Title VII claimants
pursuant to the Back Pay Act. Since 1987, that Act has permitted
federal employees who are affected by an unjustified or
unwarranted personnel action to receive back pay with interest
under some circumstances. 5 U.S.C. § 5596(b). We conclude,
however, that the relief authorized by the Back Pay Act is not
available to federal employees to redress claims brought under
Title VII because Congress intended the remedial provisions of
Title VII to provide the exclusive framework by which a federal
employee may obtain relief for violation of rights created by
Title VII.

In Brown v. GSA, 425 U.S. 820 (1976), the Supreme Court
ruled that Title VII provides the exclusive cause of action for
federal employees to challenge employment discrimination. The
Court concluded that Congress intended Title VII to create "an
exclusive, pre-emptive administrative and judicial scheme for the
redress of federal employment discrimination." Id. at 829.
Thus, it held that a federal employee may not sue for employment
discrimination under 42 U.S.C. § 1981, for example, because Title
VII "provides the exclusive judicial remedy for claims of
discrimination in federal employment." Id. at 835.

The EEOC and the Interior plaintiffs argue that Brown does
not control the question presented here, which is whether the
Back Pay Act may provide relief for violations of the substantive
rights created by Title VII. They contend that Brown held only
that Title VII provides the exclusive cause of action to redress
violations of Title VII rights. In their view, Brown did not
reach whether Title VII is the exclusive source of relief
available for Title VII violations. They argue that the Back Pay
Act creates no competing substantive rights, but simply provides
relief for violations of rights created by a host of other
statutes, including Title VII. Thus, they conclude that the Back
Pay Act may be used to obtain interest on a back pay award in a
Title VII case notwithstanding Brown.

This argument is answered by Great American Federal Savings
& Loan Association v. Novotny, 442 U.S. 366 (1979), in which the
Court made clear that the Title VII cause of action is wholly
exclusive with respect to violations of Title VII rights -- that

5(...continued)
language specific enough to constitute a waiver of immunity with
respect to interest on back pay awards. See 42 U.S.C. § 2000e-16(b).
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is, that Title VII provides both the exclusive means of
challenging violations and the only source of relief available.
In Novotnv, the Court considered whether the rights created by
Title VII can be redressed under 42 U.S.C. § 1985(3), which
provides a cause of action for the recovery of compensatory and
possibly punitive damages for a deprivation of "the equal
protection of the laws, or of equal privileges and immunities
under the laws." The Court observed that "[s]ection 1985(3)
provides no substantive rights itself; it merely provides a
remedy for violation of the rights it designates." Id. at 372.
It thus considered "whether the rights created by Title VII may
be asserted within the remedial framework of section 1985(3)."
Id. at 377 (emphasis in original). Following Brown, the Court
concluded that permitting a violation of Title VII to be asserted
through section 1985(3) would allow a plaintiff to circumvent
vital portions of the comprehensive and exclusive remedial scheme
Congress had intended Title VII to provide. The Court described
the interrelationship between Novotny and Brown as follows:

The problem in this case is closely akin to that
in Brown v. GSA, 425 U.S. 820. There, we held that
§ 717 of Title VII provides the exclusive remedy for
employment discrimination claims of those federal
employees that it covers. . . . Here, the case [for
holding Title VII is exclusive] is even more
compelling. In Brown, the Court concluded that § 717
displaced other causes of action arguably available to
assert substantive rights similar to those granted by
§ 717. Section 1985(3), by contrast, creates no
rights. It is purely a remedial statute, providing a
civil cause of action when some otherwise defined
federal right -- to equal protection of the laws or
equal privileges and immunities under the laws -- is
breached by a conspiracy in the manner defined by the
section.

442 U.S. at 376 (emphasis in original). Because the Court
concluded that Congress intended the Title VII cause of action to
provide the exclusive relief for violations of Title VII rights,
as well as the exclusive means for challenging the substantive
violations, the Court held that the remedial framework of section
1985(3) is not available to redress Title.VII rights. Id. at
378.

Novotnv controls here. Like section 1985(3), the Back Pay
Act is a remedial statute that creates no substantive rights.
See H.R. Rep. No. 32, 89th Cong., 1st Sess. 2 (1965) (the Back
Pay Act "does not create any new rights of tenure, review, or
appeal"). Moreover, like section 1985(3), the Back Pay Act may
not be employed to provide relief unless there has been a
violation of a substantive right that is created by some'bther
federal law. Spaqnola v. Stockman, 732 F.2d 908, 912 (Fed. Cir.
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1984).6 Both the EEOC and the Interior plaintiffs concede this
much. See EEOC letter at 6; Interior plaintiffs' brief at 9-10 &
n.9. What the EEOC and the Interior plaintiffs fail to
understand is that like section 1985(3), the Back Pay Act creates
its own cause of action to redress violations of rights created
by other statutes. E.g., United States v. Hopkins, 427 U.S. 123,
128 (1976); United States v. Testan, 424 U.S. 392, 407 (1976). A
federal employee must bring an action under the Back Pay Act in
order to obtain the relief, including interest, provided by that
act. But Novotnv holds that an employee may not rely upon a
cause of action established by a different remedial statute in
order to obtain relief for the violation of a right created by
Title VII, because the relief available under the cause of action
established by Title VII is exclusive.7 Therefore, under Novotny
a federal employee may not bring an action under the Back Pay Act
to obtain relief for Title VII claims.

6 The requisite law can be, for example, regulations
guaranteeing certain procedures before an agency can take adverse
action against an employee, see Summers v. United States, 648
F.2d 1324, 1327 (Ct. Cl. 1981), the statutory right to engage in
"impact and implementation" bargaining, see Professional Airways
Systems v. FLRA, 809 F.2d 855, 857-59 (D.C. Cir. 1987), or a
collective bargaining agreement requiring the promotion of a
federal employee who is detailed to a higher grade position, see
61 Comp. Gen. 492, 495 (1981). See also 17 C. Wright, A. Miller
& E. Cooper, Federal Practice and Procedure § 4101 at 321 & n.65
(1988) (statutory right of a federal employee to have wages fixed
in accordance with prevailing rates can be vindicated pursuant to
the Back Pay Act).

7 The decisions concerning the relationship between 42
U.S.C. § 1983 and Title VII also support this conclusion.
Section 1983 creates a cause of action for anyone who suffers
"the deprivation of any rights, privileges, or immunities secured
by the Constitution and laws" by an individual acting under color
of law. 42 U.S.C. § 1983. Section 1983, like section 1985(3)
and the Back Pay Act, is a remedial statute. See Chapman v.
Houston Welfare Rights Org., 441 U.S. 600, 618 (1979). Recovery
under section 1983 can be based on either a constitutional or a
statutory violation. When an individual alleges a constitutional
violation, Title VII is not exclusive because different
underlying rights are involved, so the section 1983 action is
available. See, e._., Starrett v. Wadley, 876 F.2d 808, 814
(10th Cir. 1989). But when an individual alleges a violation of
a right created by Title VII itself, Title VII is exclusive
because only one underlying right is involved, so the section
1983 action is unavailable. See, e.g., Tafova v. Adams, 816 F.2d
555, 558 (10th Cir.), cert. denied, 108 S. Ct. 152 (1987)'; Irbv
v. Sullivan, 737 F.2d 1418, 1427-29 (5th Cir. 1984).

- 5 -



; 0 0o
The extreme care.with which Congress fashioned the back pay

remedy of section 706(g) of Title VII fortifies our conclusion
that the Back Pay Act may not be used to supplement the relief
provided by Title VII. When Congress extended the coverage of
Title VII to federal employees in 1972, it also amended Title
VII's back pay remedy. The legislative history of the amendments
to section 706(g) shows Congress carefully determined the precise
contours of the back pay remedy available under Title VII.0 In
particular, Congress decided in 1972 that a two-year limitation
on the recovery of back pay in Title VII cases was fair.9
Reliance upon the Back Pay Act, which contains no such
limitation, would be contrary to the balance that Congress struck
in Title VII. 1 0

8 Before 1972, Title VII did not impose any limitation on
the duration of an employer's liability for back pay. In
September 1971, the House proposed a two-year limitation on the"
recovery of back pay "to preclude the threat of enormous backpay
liability which could be utilized to coerce employers and labor
organizations into surrendering their fundamental rights to a
fair hearing and due process." 117 Cong. Rec. 31981 (1971)
(statement of Rep. Erlenborn). At a committee hearing on the
Senate bill in October 1971, proponents of the two-year
limitation argued that the availability of unlimited back pay
produced coercive settlements, and they noted that other federal
statutes contained similar limitations that resulted in rapid
settlements. See, e.g., Equal Employment Opportunities
Enforcement Act of 1971: Hearings on S. 2515, S. 2617 & H.R.
1746 Before the Subcomm. on Labor of the Senate Comm. on Labor
and Public Works, 92d Cong., 1st Sess. 189-90 (1971) (statement
of Rep. Erlenborn). Opponents of the limitation feared it would
provide an incentive to employers to delay settlement
negotiations, and they defended unlimited back pay as appropriate
relief for a Title VII violation. See, e.g, id. at 240-42, 249-
50 (statement of Jack Greenberg, NAACP Legal Defense and
Education Fund). After hearing these competing views, the Senate
bill included a two-year limitation on back pay. See S. Rep. No.
415, 92 Cong., 1st Sess. 38, 58 (1971). Congress passed the bill
with this limitation in March 1972.

9 Seer e.g., 118 Cong. Rec. 1071 (1972) (statement of Sen.
Beall) ("We are interested in being fair to all parties . . . but
should there be a finding in favor of the plaintiff in one of
these cases, we want to make sure that the penalty is within the
balance of fairness.").

10 The EEOC buttresses its argument against Title VII's
exclusivity by asserting that the Back Pay Act was an available
remedy for employment discrimination against federal emplbyees
before 1972. In fact, however, the majority view in 1972 was

(continued...)

^-6



; 0 00
Indeed, one court has held that a federal employee cannot

use the Back Pay Act to avoid the two-year limitation in Title
VII. Kulkarni v. Hoffman, 22 Fair Emp. Prac. Cas. (BNA) 1467
(D.D.C. 1977), rev'd in part on other grounds, Kulkarni v.
Alexander, 662 F.2d 758 (D.C. Cir. 1978). In Kulkarni, the
plaintiff, having already obtained two years of back pay pursuant
to section 706(g) for a Title VII violation, sought additional
back pay under the Back Pay Act. The court held that "[t]his
argument is plainly at odds with the holding of the Supreme Court
in Brown v. GSA . . . . It is impossible to reconcile plaintiff's
position with the Court's strong affirmation of Title VII as the
exclusive federal remedy." 22 Fair Emp. Prac. Cas. (BNA) at
1468-69.11

10(...continued)
that judicial relief was not available to federal employees who
suffered from employment discrimination. See, e.g., Gnotta v.
United States, 415 F.2d 1271 (8th Cir. 1969) (Blackmun, J.),
cert. denied, 397 U.S. 934 (1970). For this reason, "Congress
was persuaded that federal employees who were treated
discriminatorily had no effective judicial remedy." Brown,
425 U.S. at 828. Thus, Title VII, including the modified back
pay provision, was extended to federal employees in 1972 on the
assumption that the Back Pay Act did not then address
discrimination claims by federal employees. See 118 Cong. Rec.
4929 (1972) (statement of Sen. Cranston) (the bill will
"[e]ntitle an employee to back pay if discrimination has been
found to exist -- the Government has insisted it does not have
legal authority to make such awards"); see also S. Rep. No. 415,
92d Cong., 1st Sess. 16 (1971).

11 Kulkarni is the only case decided before 1987 that
examines the relationship between Title VII and the Back Pay Act.
The few district courts that have addressed the effect of the
1987 amendments to the Back Pay Act in Title VII cases have done
so only cursorily. Compare Mitchell v. Secretary of Commerce,
Civ. No. 82-3020 (D.D.C. July 14, 1989) (prejudgment interest not
available because a failure to promote an employee is not covered
by the Back Pay Act); Brown v. Marsh, 713 F. Supp. 20, 24-25
(D.D.C. 1989) (same); Shafer v. Commander. Army & Air Force Exch.
Serv., No. CA 3-76-1246-R (N.D. Tex. May 3, 1989) (interest not
available because Back Pay Act amendments do not waive sovereign
immunity with respect to Title VII cases) with Rollins v.
Bennett, No. C88-388C (W.D. Wash. 1988) (interest available
because Back Pay Act amendments apply to ADEA cases); Parker v.
Burnley, 693 F. Supp. 1138, 1153 (N.D. Ga.) (interest available
because Back Pay Act amendments apply to Title VII cases)-,
modified, 703 F. Supp. 925, 927 (N.D. Ga. 1988).
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We do not believe that the Supreme Court's recent decision

in Loeffler v. Frank, 108 S. Ct. 1965 (1988), permits the Back
Pay Act to be used as the EEOC suggests. In Loeffler the Court
held that prejudgment interest can be awarded to an employee who
brings a Title VII suit against the United States Postal Service.
The Court held that a "sue and be sued" clause that generally
waived the Postal Service's sovereign immunity also waived the
agency's immunity from awards of interest. Id. at 1969-70
(citing 39 U.S.C. § 401(1)). Since "Title VII authorizes
interest awards as a normal incident of suits against private
parties, and since Congress has waived the Postal Service's
immunity from such awards," id. at 1971, the Court concluded that
the Postal Service was subject to an interest award on an
employee's Title VII claim. Thus, the Court explained that
"§ 401 of the Postal Reorganization Act provides the waiver of
sovereign immunity from interest awards against the Postal
Service, and § 717 of Title VII provides the cause of action
under which petitioner may recover interest." Id. at 1974-75.

The Court's rationale in Loeffler cannot support an award of
interest, not otherwise permitted by Title VII, under the Back
Pay Act. The Postal Reorganization Act at issue in Loeffler
waives the sovereign immunity of the United States for interest
awards in all actions against the Postal Service.12 The Back Pay
Act, however, waives the sovereign immunity of the United States
from payments of interest only "on awards under the Back Pay Act"
itself. H.R. Conf. Rep. No. 498, 100th Cong., 1st Sess. 19
(1987); see also H.R. Rep. No. 415, 100th Cong., 1st Sess. 1178
(1987). In order to obtain an award "under the Back Pay Act," an
individual must employ the cause of action provided by that Act.
As discussed above, however, under Novotny the cause of action
provided by the Back Pay Act may not be used to supplement the
relief provided by Title VII. Thus, the waiver of sovereign
immunity for interest under the Back Pay Act does not extend to
Title VII claims.

The original regulations implementing the Back Pay Act and
Title VII also are consistent with this conclusion. The EEOC
contends that the authority to pay interest on back pay awards
pursuant to the Back Pay Act is part of the responsibilities it

12 In fact, Loeffler is best understood as a direct
consequence of the Court's previous recognition that
authorization of suits against federal corporations engaged in
commercial activities waives their sovereign immunity and makes
them generally liable in the manner of-private parties. See,
e.g., First Nat'l City Bank v. Banco Para El Comercio, 462 U.S.
611, 625 (1983) (noting that "[p]rovisions in the corporate
charter [of government corporations] stating that the
instrumentality may sue and be sued have been construed to waive
the sovereign immunity accorded to many governmental activities").
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derived from the old Civil Service Commission (CSC). During its
existence, the CSC piomulgated separate regulations under both
Title VII and the Back Pay Act. See 5 C.F.R. §§ 550.801-.804
(1973) (Back Pay Act); 5 C.F.R. § 713.271 (1973) (remedial
actions under Title VII). The CSC's Title VII regulations
provided for "backpay computed in the same manner prescribed by
§ 550.804 of this chapter [the Back Pay Act regulations] . . .
except that the backpay liability may not accrue from a date
earlier than 2 years prior to the date the discrimination
complaint was filed." 5 C.F.R. § 713.271 (1973). The
regulations applicable to remedial actions under Title VII
incorporated the procedure by which back pay awards were
calculated pursuant to the Back Pay Act, but they do not suggest
that the cause of action created by the Back Pay Act was
available to obtain relief for a Title VII violation. Dixon v.
United States, 17 Cl. Ct. 73, 78 (1989); see also 62 Comp. Gen.
239, 242 (1983). Moreover, the CSC's Title VII regulations
expressly differed from the CSC's Back Pay Act regulations by
including Title VII's two-year limitation on the recovery of back
pay. The EEOC's regulations still reflect this difference
between back pay awarded under Title VII and back pay awarded
under the Back Pay Act. 29 C.F.R. § 1613.271 (1988). We believe
that the EEOC's own conclusion that the Back Pay Act may not be
used to circumvent the two-year limitation on back pay in a Title
VII case undermines its contention that the Back Pay Act may be
used to obtain interest on a back pay award in a Title VII
case.13

Finally, we disagree with the EEOC's assertion that denying
it the authority to pay interest on back pay awards remedying
Title VII violations will result in forum shopping by federal
employees who will bring allegations of improper employment
practices to agencies, such as the Merit Systems Protection Board
or the Federal Labor Relations Board, that can award interest.
The proper focus is on the nature of the claim brought by a
federal employee, not the forum in which the employee may bring a
claim. Title VII's exclusivity prevents any forum from awarding

13 The EEOC suggests that Congress acquiesced in its view
that the Back Pay Act may determine the relief available under
Title VII when it added an interest provision to the Back Pay Act
in 1987 without amending the act in any other respect. The
meager congressional discussion of the interest provision,
however, shows that Congress did not consider the relationship
between the Back Pay Act and Title VII. See H.R. Conf. Rep. No.
498, 100th Cong., 1st Sess. 19 (1987); see also H.R. Rep. No.
415, 100th Cong., 1st Sess. 1178 (1987). Therefore, Congress
cannot be said to have intended to endorse the EEOC's current
view of the relationship between the Back Pay Act and Title VII
when it added a provision allowing interest under the Back Pay
Act in 1987.
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interest on back pay as a remedy for the violation of a right
created by Title VII.

We conclude, therefore, that the remedial provisions of
Title VII serve as the exclusive means by which a federal
employee may obtain relief for a Title VII violation by the
federal government.

B. Liability for Interest on Back Pay Under the ADEA and the
Rehabilitation Act

Like Title VII, neither the ADEA nor the Rehabilitation Act
expressly waives the United States' immunity with respect to
interest on back pay awards. Section 15 of the ADEA, which
prohibits age discrimination against federal employees,
authorizes the EEOC to order "appropriate remedies, including
reinstatement or hiring of employees with or without backpay."
29 U.S.C. § 633a(b). Nowhere does this.statute expressly provide
for the payment of interest by the United States on such awards.
Similarly, the Rehabilitation Act, which in section 501 prohibits
handicap discrimination against federal employees, expressly
incorporates the remedial provisions of Title VII. 29 U.S.C.
§ 794a(a)(1). Thus, that Act also cannot be read to have waived
the United States' immunity with respect to interest on back pay
awards. Therefore, we must consider whether these statutes
provide exclusive relief for violations of their provisions. We
conclude that the same analysis that shows that the Back Pay Act
may not be used in a Title VII case also teaches that the ADEA
serves as the exclusive means by which a federal employee may
obtain relief for a violation of the rights created by that
statute. For the reasons discussed below, we reach no opinion
here with respect to the exclusivity of the Rehabilitation Act.

Congress patterned section 15 of the ADEA after section 717
of Title VII, so both sections should be construed consistently.
See Romain v. Shear, 799 F.2d 1416, 1418 (9th Cir. 1986), cert.
denied, 481 U.S. 1050 (1987). Relying on Brown, and analogizing
the ADEA to Title VII, federal courts have unanimously concluded
that Congress intended the ADEA to provide the exclusive remedy
for claims of age discrimination in federal employment. See,
e.g., Castro v. United States, 775 F.2d 399, 403 n.3 (1st Cir.
1985); Purtill v. Harris, 658 F.2d 134, 136-37 (3d Cir. 1981),
cert. denied, 462 U.S. 1131 (1983); Paterson v. Weinberger, 644
F.2d 521, 524-25 (5th Cir. 1981); Rattner v. Bennett, 701 F.
Supp. 7, 9 (D.D.C. 1988). Moreover, by analogy to Novotny,
courts have concluded that general remedial statutes, such as
section 1983 and section 1985(3), are unavailable to supplement
the ADEA. See Morgan v. Humboldt County School Dist., 623 F.
Supp. 440, 442-43 (D. Nev. 1985); McCroan v. Bailey, 543 F. Supp.
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1201, 1208-09 (S.D. Ga. 1982).14 Under these circumstances, we
conclude that the Back Pay Act may not be employed to waive
sovereign immunity from interest on awards in ADEA cases.

The Rehabilitation Act creates a cause of action by which a
violation of section 501, 29 U.S.C. § 791, the provision
protecting federal employees, can be challenged, and the Act
expressly incorporates the remedial provisions of Title VII. 29
U.S.C. § 794a(a)(1). Additionally, section 504 of the Act
prohibits handicap discrimination in any "program or activity"
receiving federal funds or conducted by certain federal agencies,
29 U.S.C. § 794, and it provides that the remedies available
under Title VI of the Civil Rights Act are applicable to
violations of section 504. 29 U.S.C. § 794a(a)(2).

The federal courts of appeals are split on whether section
501 provides the exclusive cause of action available to federal
employees. Three circuits have held that Congress intended
section 501 of the Rehabilitation Act to provide the exclusive
remedy for claims of handicap discrimination in federal
employment. See Johnson v. Horne, 875 F.2d 1415, 1420-21 (9th
Cir. 1989); Johnson v. United States Postal Service, 861 F.2d
1475, 1477 (10th Cir. 1988), petition for cert. filed, 57
U.S.L.W. 3781 (U.S. May 16, 1989) (No. 88-1859); McGuinness v.
United States Postal Service, 744 F.2d 1318, 1319-21 (7th Cir.
1984); cf. Cousins v. Secretary of United States Dep't of
Transp., No. 88-1106 (1st Cir. July 24, 1989) (en banc) (section
504 does not create a private cause of action against the federal
government acting in its regulatory capacity). Other circuits
have held that the cause of action created by section 501 is not
exclusive and that section 504 affords a private cause of action
to federal employees. See Morgan v. United States Postal
Service, 798 F.2d 1162, 1164-65 (8th Cir. 1986), cert. denied,
480 U.S. 948 (1987); Smith v. United States Postal Service, 742
F.2d 257, 258-62 (6th Cir. 1984); Prewitt v. United States Postal
Service, 662 F.2d 292, 301-04 (5th Cir. Unit A 1981). None of
the submissions we have received address this issue, and we are
reluctant to decide it without the opportunity to consider the
views of interested agencies. Therefore, we invite your comments

14 Indeed, the relationship between the ADEA and section
1983 suggests that the ADEA is perhaps even more exclusive than
Title VI. Unlike Title VII, some courts have held that the ADEA
precludes a section 1983 action based on the alleged violation of
a constitutional right. See Zombro v. Baltimore City Police
De't, 868 F.2d 1364, 1367-71 & n.5 (4th Cir. 1989); Ring v.
Crisp County Hos. Auth., 652 F. Supp. 477, 479-82 (M.D. Ga.
1987); Frye v. Grandy, 625 F. Supp. 1573, 1575-76 (D. Md. 1986);
but see Zombro, 868 F.2d at 1372-79 (Murnaghan, J., dissenting);
Ray v. Nimmo, 704 F.2d 1480, 1485 (11th Cir. 1983); Price'v.
County of Erie, 654 F. Supp. 1206, 1208 (W.D.N.Y. 1987).
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on whether Congress intended the Rehabilitation Act to provide
the exclusive cause of action available to federal'employees who
allege handicap discrimination prohibited by the Act. If the
Rehabilitation Act does not provide the exclusive cause of action
against the federal government, we must then determine whether a
right created by the Rehabilitation Act may be addressed in an
action under the Back Pay Act.

II. Conclusion

The United States must pay interest only if it has waived
its sovereign immunity. Neither Title VII, the ADEA, nor the
Rehabilitation Act contains such a waiver. The Back Pay Act does
contain a waiver of sovereign immunity, but because Congress
intended the remedial provisions of Title VII and the ADEA to be
exclusive, the Back Pay Act may not be employed to obtain relief
for a violation of a right created by those statutes. Therefore,
we conclude that the United States is not liable for the payment
of interest on back pay awards to federal employees charging
employment discrimination under Title VII or the ADEA. We
express no view here as to whether the Rehabilitation Act is
intended to be an exclusive remedy or whether the Back Pay Act
can be used to redress a violation of that statute.

Please let me know if we can be of further assistance.

William P. Barr
Assistant Attorney General
Office of Legal Counsel

cc: Susan Deller Ross
Director
Georgetown University Law Center

Charles A. Shanor
General Counsel
U.S. Equal Employment Opportunity

Commission

Edith E. Holiday
General Counsel
Department of the Treasury

Leonard Niederlehner
Acting General Counsel
Department of Defense

Edward C. Stringer
General Counsel
Department of Education
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