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Thank you for your work, Mr. Sessions
William P. Barr;Edwin Meese III;Michael B. Mukasey
William P. Barr was attorney general from 1991 to 1993. Edwin Meese III was attorney general from 1985 to 1988.
Michael B. Mukasey was U.S. attorney general from 2007 to 2009.
Serving as U.S. attorney general is the honor and the challenge of a lifetime.
We are three former attorneys general who served in Republican administrations - from different backgrounds, with
different perspectives and who took different actions while in office.
But we share the view that Jeff Sessions, who resigned at President Trump's request on Wednesday, has been an
outstanding attorney general.
Each of us has known Sessions over many years. All of us thought his record - as a U.S. attorney for 12 years, as a state
attorney general, as a respected U.S. senator for 20 years - made him a nominee of unexcelled experience. As important,
his deep commitment to the Justice Department and its mission made him a nominee of unexcelled temperament.
By any measure, he has fulfilled the promise of those qualifications.
Sessions took office after the previous administration's policies had undermined police morale, with the spreading
"Ferguson effect" causing officers to shy away from proactive policing out of fear of prosecution. Steep declines in the
rate of violent crime from 1992 to 2014 were reversed in the last administration's final two years, with violent crime
generally up 7 percent, assault 10 percent, rape nearly 11 percent and murder 21 percent. Opioid abuse skyrocketed.
Many people were concerned that the hard-won progress of earlier years would be lost.
Sessions made sure that didn't happen. He reinstituted the charging practices that had been used against drug dealers
before 2008. He leveraged the power of big data to locate those who were stealing taxpayer dollars and flooding the
streets with opioids and other painkillers.
During his tenure, the Justice Department broke several long- standing law enforcement records. In 2017, the department
prosecuted the highest number of violent offenders since 1991, when it started to track that category of prosecutions
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during the time that one of us (William P. Barr) was attorney general. Then, in 2018, the department broke the record
again, prosecuting more violent crime defendants than ever by a 15 percent margin.
In 2017, the department prosecuted the most firearm defendants in 10 years, since another of us (Michael B. Mukasey)
was attorney general, and in 2018 prosecuted the most firearm defendants ever, surpassing the prior mark by 17 percent.
Sessions set four goals for his tenure: to reduce the rates of murder, violent crime generally, opioid prescription fraud
and drug overdose deaths. He achieved all four.
He attacked the rampant illegality that riddled our immigration system, breaking the record for prosecution of illegalentry cases and increasing by 38 percent the prosecution of deported immigrants who reentered the country illegally.
Such numbers are impressive, but just as impressive has been the refocusing of the department's efforts under Sessions's
leadership to protect the liberties of Americans.
In statements of interest in four cases, the Justice Department served notice that it would act to fulfill Sessions's
commitment to promote and defend "Americans' first freedom" - the freedom of speech - at public universities, by
opposing efforts to impose unconstitutional limitations on speech and speakers who allegedly offended the sensibilities
of some on campus.
In October 2017, he issued a memorandum to all executive departments containing guidance for protecting religious
expression, and oversaw the department's participation in cases protecting the right of a religious institution to advertise
on public transportation facilities, the rights of vendors not to participate in activities that would violate their religious
beliefs and the right not to have the religious beliefs of business owners burdened by a mandate to provide funding for
contraceptives.
To help restore the rule of law, Sessions has opposed sweeping nationwide injunctions by federal district courts; forbidden
settlements in which the Justice Department has directed payments from settling defendants to third parties so as to
circumvent the appropriation authority of Congress; withdrawn policies that expanded statutory protections based on
gender identity that Congress had not provided for in law; and rescinded guidance documents previously issued by the
Justice Department that were outdated, inconsistent with existing law or otherwise improper.
He has acted to protect our national security through such diverse steps as cracking down on leaks through the National
Insider Threat Task Force; establishing the Hezbollah Financing and Narcoterrorism Team to combat the threat from
Hezbollah narcoterrorism; and supporting reauthorization of the Foreign Intelligence Surveillance Act to permit the
intelligence community, under robust oversight by all three branches of government, to collect vital information about
international terrorists and other foreign intelligence targets.
Throughout, Jeff Sessions has set an example of personal grace and dignity under enormous pressure. He has remained
humble and of good cheer, on good days and bad, and focused on fulfilling the mandate of the administration in which
he has served. He has acted always out of concern not for his personal legacy but rather for the legacy of the Justice
Department and the rule of law. We salute him for a job well done.
William P. Barr was attorney general from 1991 to 1993. Edwin Meese III was attorney general from 1985 to 1988.
Michael B. Mukasey was U.S. attorney general from 2007 to 2009.
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Copyright (c) 2017 The Washington Post
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Issue DAILY
Section: Editorial
Comey is gone, the Russia probe isn't
William Barr
William Barr was U.S. attorney general from 1991 to 1993.
Having served as both attorney general and deputy attorney general in the Justice Department, I had responsibility
for supervising the FBI, working on virtually a daily basis with its senior leadership. From that experience I came to
understand how fortunate we are as a nation to have in the FBI the finest law-enforcement organization in the world
- one that is thoroughly professional and free of partisanship. I offer this perspective on President Trump's removal of
FBI Director James B. Comey.
Comey is an extraordinarily gifted man who has contributed much during his many years of public service.
Unfortunately, beginning in July, when he announced the outcome of the FBI investigation into Hillary Clinton's use
of a private email server while secretary of state, he crossed a line that is fundamental to the allocation of authority in
the Justice Department.
While the FBI carries out investigative work, the responsibility for supervising, directing and ultimately determining
the resolution of investigations is solely the province of the Justice Department's prosecutors. With an investigation as
sensitive as the one involving Clinton, the ultimate decision-making is reserved to the attorney general or, when the
attorney general is recused, the deputy attorney general. By unilaterally announcing his conclusions regarding how the
matter should be resolved, Comey arrogated the attorney general's authority to himself.
It is true, as I pointed out in a Post op-ed in October, that Attorney General Loretta E. Lynch, after her tarmac meeting
with Bill Clinton, had left a vacuum by neither formally recusing herself nor exercising supervision over the case. But
the remedy for that was for Comey to present his factual findings to the deputy attorney general, not to exercise the
prosecutorial power himself on a matter of such grave importance.
Until Comey's testimony last week, I had assumed that Lynch had authorized Comey to act unilaterally. It is now clear
that the department's leadership was sandbagged. I know of no former senior Justice Department official - Democrat or
Republican - who does not view Comey's conduct in July to have been a grave usurpation of authority.
Comey's basic misjudgment boxed him in, compelling him to take increasingly controversial actions giving the impression
that the FBI was enmeshed in politics. Once Comey staked out a position in July, he had no choice on the near-eve of the
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election but to reopen the investigation when new evidence materialized. Regrettably, however, this performance made
Comey himself the issue, placing him on center stage in public political discourse and causing him to lose credibility on
both sides of the aisle. It was widely recognized that Comey's job was in jeopardy regardless of who won the election.
It is not surprising that Trump would be inclined to make a fresh start at the bureau and would consult with the leadership
of the Justice Department about whether Comey should remain. Those deliberations could not begin in earnest until
the new deputy attorney general, Rod J. Rosenstein, to whom Comey would report, was confirmed and in a position
to assess Comey and his performance. No matter how far along the president was in his own thinking, Rosenstein's
assessment is cogent and vindicates the president's decision.
Rosenstein made clear in his memorandum that he was concerned not so much with Comey's past arrogation of power, as
astonishing as it was, but rather with his ongoing refusal to acknowledge his errors. I do not dispute that Comey sincerely
believes he acted properly in the best interests of the country. But at the same time, I think it is quite understandable that
the administration would not want an FBI director who did not recognize established limits on his powers.
It is telling that none of the president's critics are challenging the decision on the merits. None argue that Comey's
performance warranted keeping him on as director. Instead, they are attacking the president's motives, claiming the
president acted to neuter the investigation into Russia's role in the election.
The notion that the integrity of this investigation depends on Comey's presence just does not hold water. Contrary to
the critics' talking points, Comey was not "in charge" of the investigation.
In the Justice Department, responsibility for overseeing and directing investigations is lodged in the department's
prosecutors. Because Attorney General Jeff Sessions has recused himself, the investigation into Russian interference is
being supervised by Rosenstein and Dana Boente, acting head of the department's National Security Division. Both men
have long and exemplary service as career prosecutors in the department and were selected to hold political office as
U.S. attorneys by President Barack Obama.
In short, responsibility for the integrity of the Russia investigation is vested in the hands of two highly regarded Obama
veterans. Senate Democrats were well aware that Rosenstein would be overseeing the Russia investigation when they
overwhelmingly joined with Republican senators in confirming him by a 94-to-6 vote.
Furthermore, the day-to-day work in that investigation was being done not by Comey but by career prosecutors and
FBI agents, whose professionalism and integrity do not depend on the identity of the FBI director. Indeed, as the acting
director, Andrew McCabe, just testified, FBI agents working on the investigation will do a thorough and professional
job regardless of who is serving as the bureau's director.
According to news reports, the investigation is in full swing, with the Justice Department using a grand jury to subpoena
relevant information, indicating a degree of thoroughness not evident in the investigation into Clinton's email server.
Comey's removal simply has no relevance to the integrity of the Russian investigation as it moves ahead.
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WashingtonPost.com
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February 1, 2017
Section: /opinions
Former attorney general: Trump was right to fire Sally Yates
Her action must go down as a serious abuse of office.
William Barr
On Friday, President Trump issued an executive order temporarily suspending for 90 days the entry of nationals from
seven countries into the United States pending the implementation of heightened vetting procedures to identify and
exclude any radical Islamist terrorists attempting to infiltrate the country. Like many others, I thought part of that
order
the manner in which it was applied to permanent residents
though not illegal, was unwise, but that aspect
has been remedied. I see no plausible grounds for disputing the order's lawfulness. It falls squarely within both the
president's constitutional authority and his explicit statutory immigration powers. Nonetheless, over the past several
days, the left, aided by an onslaught of tendentious media reporting, has engaged in a campaign of histrionics unjustified
by the measured steps taken.
On Monday, things reached their nadir when acting attorney general Sally Yates, an Obama holdover with a few days
left in office, issued a directive that the Justice Department should not defend the president's order in court. While an
official is always free to resign if she does not agree with, or has doubts about, the legality of a presidential order, Yates
had no authority and no conceivable justification for directing the department's lawyers not to advocate the president's
position in court. Her action was unprecedented and must go down as a serious abuse of office.
In our system of government, the Supreme Court ultimately decides on the constitutionality of laws passed by Congress
or of presidential actions. When their actions are challenged, both Congress and the president are entitled to have their
positions forcefully advocated in court. It is the responsibility of the Justice Department to be that advocate. That is
why the department has long recognized that, even if it doubts the legality of a statute, it is obliged to defend that law by
advancing all colorable arguments that can mustered in support. And when the president determines an action is within
his authority even if that conclusion is debatable (which I don't think it is here) the president is entitled to have his
position presented to the courts. It is the duty of the department to present them.
Yates's attempt to justify her action is incoherent and untenable. The crux of her position was not that the order was
illegal but that its legality is open to dispute and she had yet to be convinced it was legal. Indeed, she acknowledged that
the department's own Office of Legal Counsel had concluded that the order was legal. Instead, she vaguely suggested
that the president could have hidden motives for the order that somehow affect its legality. She never explained what
these are or how they could invalidate the order. She summarily justified her obstruction on the grounds that she was not
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yet "convinced that the Executive Order is lawful" and that she did not think it wise policy. While she was free to resign
if she disagreed, neither her policy objection nor her legal skepticism can justify her attempt at overruling the president.
Presidential powers are not exercised by a body or group. The Constitution vests "all executive power" in one and only
one person the president. An attorney general's duty is to render her opinion and honest advice; she cannot set herself
up as a judge overruling the president's decision. The president need not "convince" his subordinate that his decision
reflects the best view of the law.
The absurdity of Yates's position is self-evident. If it is permissible for her, based on her own opinion, to direct the
president's subordinates not to carry out or defend a presidential directive, then it would be permissible for her own
subordinates to do the same to her. If she, as acting attorney general, decided that a particular case should be brought,
would it be permissible for any official down the chain to flout and sabotage her decision by directing their own
subordinates to defy her? No government could function in that way.
By her vague reference to the president's possible hidden motivations, Yates was attempting to advance the narrative
that the vetting order, though cast as a national security measure, is really a discriminatory Muslim ban. The very terms
of the order expose this claim as baseless. First, of the 49 majority-Muslim countries in the world, the 90-day suspension
applies only to seven, comprising about 12 percent of the world's Muslim population . Second, it is clear that the criterion
for selecting those seven countries was not that they were Muslim but that the risk of terrorist infiltration from these
countries is especially high. Third, the order merely suspends entry while a vetting process is implemented. By definition,
a vetting process means that exclusion will not be based on attributes such as religion, but on the attributes detected
through vetting namely, the violent, hostile ideology that Islamist militants possess. Nor does the indefinite suspension
of refugees from Syria suggest anti-Muslim animus. That measure makes perfect sense given the president's plan to
establish "safe zones" that will protect innocent civilians inside Syria.
Trump could not allow Yates's obstruction to stand. To have allowed it would have set a dangerous precedent.
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Copyright © 2016 The Washington Post
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Issue DAILY
Section: Editorial
The FBI director merely corrected the record
William Barr
William Barr was U.S. attorney general from 1991 to 1993.
The continuing refrain from Hillary Clinton supporters and other observers that FBI Director James B. Comey's action
was "contrary" to Justice Department policy is flatly wrong. Given the particular circumstances facing Comey, it is
absurd. While I do not agree with everything done and said over the summer in connection with the email investigation,
I think that, last week, Comey had no choice but to issue the statement he did. Indeed, it would have violated policy
had he not done so.
Earlier this year, everyone was calling for a responsible investigation and rapid resolution of the email matter. The FBI
pushed ahead, and in July, Comey announced that the matter had been thoroughly investigated and that he would not
recommend prosecution. That announcement was a great boon to Clinton's campaign - she touted it as a vindication,
and, in the wake of Comey's announcement, her poll numbers appreciably improved.
The FBI then discovered that the investigation had not, in fact, been a complete one. It appears that thousands of emails
exist on a computer belonging to former congressman Anthony Weiner and Clinton aide Huma Abedin that had not been
turned over during the investigation. The failure of the Clinton camp to provide all pertinent evidence rendered Comey's
July announcement misleading. The FBI's investigation was not comprehensive and not complete, and the conclusions
announced by Comey three months ago were therefore premature.
If the FBI remained silent about the newly discovered incompleteness of its earlier investigation, it would be deliberately
leaving uncorrected a misleading statement being used by the Clinton campaign to its political advantage. Thus, failure to
correct the record would have been deceitful and would have represented a political decision to influence the election by
leaving in place a misleading statement. At this point, the right choice was honesty - explaining that new emails had been
found and would have to be reviewed. To the extent this step might affect the election, its effect arises from correcting
a previous erroneous statement - in other words, from truthfulness.
Much is being made of the point that Comey does not know whether the new trove of emails is significant. That misses
the point. The two critical facts conveyed to the public in July were that the investigation was completed and that, based
on that completed investigation, no prosecution was warranted. Disclosing these facts did not run afoul of the policy
against commenting on investigations while they are underway. There is nothing wrong with conveying such facts; in
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cases of overriding public interest, it is done all the time, as for example in the House banking scandal and the so-called
Iraq-gate matter during the 1992 election. But once the new emails were discovered, these statements could not stand.
They were invalidated precisely because more investigation of the emails was necessary to complete the investigation
and make a final determination of Clinton's culpability. That is all that Comey's letter says - that the FBI now has to
review more emails before it can say it has completed the investigation. In other words, Comey simply said the FBI had
more work to do.
Another complaint made is that, in July, a Justice Department prosecutor, rather than the FBI, should have made the
ultimate call on whether the facts justified prosecution. That is true, but in this case it does not appear that Comey was
usurping power so much as receiving a punt from the Justice Department. The department was all too happy to let
Comey take the lead because his judgment would stand up as nonpartisan. In any event, this criticism is irrelevant to
whether he was right to inform Congress that his earlier statement that the investigation was complete was not true.
The claim that Comey's actions violated a Justice Department policy is just wrong. There is no policy - and never has
been - that the department avoid any action that could affect an election. Rather, the policy has been twofold. First,
prosecutors should not take any action for partisan reasons, i.e., for the purpose of affecting an election. Second, where
the timing of an otherwise bona fide investigative or prosecutive step could affect the outcome of an election, those
actions should be deferred absent a strong public interest that justifies taking the action before the election. Sometimes
this requires difficult judgments. Here, it did not. Indeed, if anything would have "violated" Justice Department policy,
it would have been to remain mute and fail to correct the record.
Finally, it must be remembered that this whole situation could have been avoided if those in the Clinton camp had
provided all pertinent information to the FBI to begin with. They were looking for early resolution of the matter, and
it was in their interest to be as thorough as possible in supplying information to the government. Whether through an
innocent oversight or not, they failed to do this. To the extent the timing of Comey's correction of the record is difficult
for Clinton, it is a self-inflicted wound.
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Body
WASHINGTON -- FOLLOWING the disclosure that the Justice Department obtained the telephone records of
Associated Press journalists, The A.P. and other news organizations have sharply criticized the action as
investigative overreaching and unwarranted interference with the ability of journalists to report on government
operations.
As former Justice Department officials who served in the three administrations preceding President Obama's, we
are worried that the criticism of the decision to subpoena telephone toll records of A.P. journalists in an important
leak investigation sends the wrong message to the government officials who are responsible for our national
security.
While neither we nor the critics know the circumstances behind the prosecutors' decision to issue this subpoena,
we do know from the government's public disclosures that the prosecutors were right to investigate this leak
vigorously. The leak -- which resulted in a May 2012 article by The A.P. about the disruption of a Yemen-based
terrorist plot to bomb an airliner -- significantly damaged our national security.
The United States and its allies were trying to locate a master bomb builder affiliated with Al Qaeda in the Arabian
Peninsula, a group that was extremely difficult to penetrate. After considerable effort and danger, an agent was
inserted inside the group. Although that agent succeeded in foiling one serious bombing plot against the United
States, he was rendered ineffective once his existence was disclosed.
The leak of such sensitive source information not only denies us an invaluable insight into our adversaries' plans
and operations. It is also devastating to our overall ability to thwart terrorist threats, because it discourages our
allies from working and sharing intelligence with us and deters would-be sources from providing intelligence about
our adversaries. Unless we can demonstrate the willingness and ability to stop this kind of leak, those critical
intelligence resources may be lost to us.
At the time the article was published, there were strong bipartisan calls for the Justice Department to find the leaker.
Attorney General Eric H. Holder Jr. gave that assignment to Ronald C. Machen Jr., the United States attorney for
the District of Columbia, who is known for his meticulous and dedicated work. Importantly, his assignment was to
identify and prosecute the government official who leaked the sensitive information; it was not to conduct an inquiry
into the news organization that published it.
His office, which has an experienced national security team, undertook a methodical and measured investigation.
Did prosecutors immediately seek the reporters' toll records? No. Did they subpoena the reporters to testify or
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compel them to turn over their notes? No. Rather, according to the Justice Department's May 14 letter to The A.P.,
they first interviewed 550 people, presumably those who knew or might have known about the agent, and scoured
the documentary record. But after eight months of intensive effort, it appears that they still could not identify the
leaker.
It was only then -- after pursuing ''all reasonable alternative investigative steps,'' as required by the department's
regulations -- that investigators proposed obtaining telephone toll records (logs of calls made and received) for
about 20 phone lines that the leaker might have used in conversations with A.P. journalists. They limited the
request to the two months when the leak most likely occurred, and did not propose more intrusive investigative
steps.
The decision was made at the highest levels of the Justice Department, under longstanding regulations that are well
within the boundaries of the Constitution. Having participated in similar decisions, we know that they are made after
careful deliberation, because the government does not lightly seek information about a reporter's work. Along with
the obligation to investigate and prosecute government employees who violate their duty to protect operational
secrets, Justice Department officials recognize the need to minimize any intrusion into the operations of the free
press.
While we cannot know all of the facts and considerations that went into the department's decision, we do know that
prosecutors were right to try to find out who gave this damaging information to The A.P. They were right to pursue
the investigation with ''alternative investigative steps'' for eight months first. And ultimately, they were right to take it
to the next stage when they still needed more to make a case against the leaker. If the Justice Department had not
done so, it would have defaulted on its obligation to protect the American people.

http://www.nytimes.com/2013/05/21/opinion/stop-the-leaks.html
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‘Unseemly’ and ‘Dodgy’
Maneuvers Would Invite
Legal Challenges
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The convoluted and questionable method under discussion by both Houses of
Congress for final passage of the long-debated health care legislation raises
serious constitutional concerns, which, at best, will lead to protracted and wholly
avoidable litigation and continued doubt about the bill’s validity. Members of
Congress from both parties have criticized the use of such sleights of hand, and
the Washington Post has rightly editorializedagainst such “unseemly” and
“dodgy” maneuvers for the health-care bill. Beyond the obvious practical concerns
shared by all citizens, the use of such obscure “rules” for final passage is even
harder to justify in light of the real constitutional doubt and the erosion of public
confidence in government that it will cause.
Contrary to what President Obama and some congressional leaders have been
repeating of late, the American people do care passionately that the process for
consideration of health-care reform be both constitutional and fair. At a bare
minimum, article I, sec. 7, cl. 2 of the U.S. Constitution requires that the following
conditions be met before a bill becomes law: “(1) a bill containing its exact text
was approved by a majority of the Members of the House of Representatives; (2)
the Senate approved precisely the same text; and (3) that text was signed into law
by the President.” Clinton v. City of New York, 524 U.S. 417, 448 (1998).
The “deem and pass” and similar options under consideration in the House of
Representatives plainly violate at least the spirit of the Constitution’s
bicameralism and presentment requirements. Those constitutional requirements
were intended to ensure democratic transparency with a straightforward up-or-

down vote in each House on all bills that become law. More importantly, these
requirements were designed to ensure that the new national government actually
followed “the consent of the governed,” which the Declaration of Independence
had declared before the world to be the only basis of legitimate government.
The “deem and pass” options under consideration in the House and the
subsequent use of a “reconciliation” process that is reserved for budget issues in
acts already signed into law further erode confidence in the rule of law. Some past
uses of the “deem and pass” or “self executing” rules raise similar concerns, but
none was as convoluted as the proposed use, and significantly, there may have
been no one with legal standing to challenge prior uses in court. Many individuals
will have standing to challenge any health-reform legislation that restructures
one sixth of the American economy, and the contemplated use of the “deem and
pass” maneuver in this instance may be combined with questionable procedural
steps in the Senate that render it much more subject to challenge.
There is no need to engage in such procedural machinations, and no asserted
reason for doing so exists other than to avoid the traditional legislative safeguards
in the Senate and to obscure the appearance that members of the House actually
voted for the Senate bill, which is a prerequisite for genuine reconciliation. The
constitutional requirement of bicameralism should not be jettisoned under any
circumstances — and certainly not for such trivial and partisan reasons.
Members of Congress take an oath to uphold the Constitution. Members should
violate neither the letter nor spirit of the Constitution, especially when there is so
much at stake, not only as a policy matter, but with the very legitimacy of the
legislative process in question. Given that many parts of the underlying legislation
itself raise substantial constitutional concerns, these “unseemly” and “dodgy”
procedures underscore the justified concern the American people have that their
elected representatives are blatantly disregarding the Constitution, and as a
result, undermining the rule of law.

Edwin Meese III, a former U.S. attorney general, is chairman of the Center for
Legal and Judicial Studies at the Heritage Foundation. William P. Barr is a
former U.S. attorney general.
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The diversity in the faculties of men, from which the rights of property originate, is not less an insuperable
obstacle to a uniformity of interests. The protection of these faculties is the first object of government.

James Madison clearly understood that the protection of private property from the acquisitive impulse of the majority
is difficult but essential in democratic government, both to ensure political stability and to safeguard individual rights.
The “most common and durable source of factions,” he rightly tells us, is “the various and unequal distribution of
property.” 2 The “regulation” of the “various and interfering interests” of “[t]hose who hold and those who are without
property” is “the principal task of modern legislation.” 3 The great solution to this problem proposed in The Federalist
No. 10 is the establishment of a representative democracy in which power is divided and dispersed, so that faction is set
against faction. 4 A key part of that solution became the Bill of Rights, an extrinsic check on the will of the majority,
to be enforced by a judiciary that is at some remove from political faction. The Fifth Amendment's guarantee that
private property shall not be taken for public use without just compensation forms an essential part of the government's
protection of the unequal faculties of acquiring property, which is both the object of government and critical to the
preservation of its stability.
Despite the centrality of the protection of private property to the design of the Constitution, the Supreme Court's
jurisprudence in recent years has all but destroyed the essential protections of the Takings Clause. The Court evaluates
takings claims according to a balance-all-the-incommensurate-factors test that even it admits is “ad hoc” 5 and in the
process usually ends up denying the property owner's claim for compensation. Everyone recognizes that this area of the
law is a mess, 6 and many commentators have proposed new approaches to conceptualized pieces of takings law. 7 But
few have perceived the root cause.
*431 At its core, the Takings Clause applies to the government's appropriation of an economic opportunity inhering
in private property. When the government transfers the right to use property from the owner to a third party or to the
government itself, the rule is simple and unqualified: a taking has occurred. The confusion has arisen when the Takings
Clause is extended to the distinct situation of regulation of the owner's use of its own property. Such regulations are an
essential and ordinarily legitimate exercise of government power, and they are considered takings only in extreme and
unusual cases. The Court has not been able to articulate any coherent standard by which those cases are to be identified-hence its ad hoc-ism. But the real problem develops when we forget that regulation is at the periphery of takings law and
we export the ad hoc approach back into the core situation of government appropriation.
This doctrinal confusion is nowhere more apparent or more important than in the treatment of takings principles
applicable to public utilities. A utility regime goes to the heart of the Takings Clause--the appropriation of private
property for public use. A classic utility regime is a formal arrangement by which a private firm is required to expend
capital to produce output that is consumed by the public. This arrangement inherently involves a taking of the productive
capacity of private capital for the use and enjoyment of the public. It is a taking in the same way that the government's
transfer of cash from a private party's account to the government's account to be spent by the government to produce
public utility services would be a taking of the owner's money. No less than a direct seizure of private capital, the
requirement that a private party expend its capital to produce output for the public is a taking that requires the
government to ensure that the owner receives just compensation.
The defining characteristic of a utility regime is compulsion--the government affirmatively directs a private firm to engage
in the continuing production of goods or services. At bottom, it is simply a requirement that a private party devote its
capital to produce goods or services for use by the public. If government by means of a contrivance is able to pay the
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private party less than the amount necessarily incurred to produce the required output, the government has managed to
transfer the use of private property to the public without paying just compensation.
This concept is illustrated by a simple example to which we return throughout this Article. Imagine a city in need of a
waterworks to supply potable water to its inhabitants. Assume that the minimum cost of constructing the facilities needed
to collect, purify, and distribute the water is $1 billion and that the ongoing operating cost is $100 million annually. These
are *432 the minimum costs that anyone who goes into the business of supplying water--the city itself or any private
firm--will have to incur. Let us assume further that our city chooses not to go into the water business itself, but instead
wishes to have a private firm undertake the construction and operation of the waterworks. Obviously, no private firm
would volunteer to do so unless it could recover its $1 billion investment, its $100 million in annual operating costs, and
a return on its investment reflecting the opportunity the firm had to deploy its capital in another venture. Now let us say
that the city imposes on a private firm the duty to provide water to all city residents. It is equally obvious that the city
cannot compel the company to provide water service on less favorable terms.
The risk of an uncompensated taking in this arrangement is manifest. After the firm invests $1 billion, the city will
be tempted to prevent the firm from recovering its investment. Once it has sunk costs, the firm is vulnerable to such
confiscation. As long as the rates set by the city cover the firm's operating costs and provide for recovery of at least some
portion of sunk costs, the firm will be better off continuing to operate rather than writing off all of its investment. Thus,
suppose that immediately after the private firm invests the $1 billion needed for construction the city conjures up a new
ratemaking methodology that is designed to permit the recovery of only $750 million from city residents. There can be
no doubt that the city has taken $250 million without compensation. The private firm has been required to surrender $1
billion; the public has received a $1 billion benefit; and the public only compensates the firm for $750 million. The same
confiscatory result would occur if, after the company built the waterworks, the city states that the company is entitled to
collect only $75 million in annual operating costs. Whatever the city's justification for its new ratemaking methodology-and rest assured that there is no limit to a regulator's ingenuity--the bottom line is that the government must pay for the
full amount it has required the firm to spend.
In the past, two checks prevented the government from getting away with such uncompensated takings of a utility's
capital. The first was legal. The clear understanding was crystallized in Justice Brandeis's 1923 concurrence in Missouri
ex rel. Southwestern Bell Telephone Co. v. Public Service Commission 8 and in Justice Douglas's 1944 opinion for the
Court in Federal Power Commission v. Hope Natural Gas Co. 9 Those opinions recognized that the property that the
government takes is the capital the utility devotes to provide service, and the constitutional standard of compensation to
which a utility is entitled is the opportunity to recover the amounts prudently expended to meet its service obligation. 0
“From the investor or company point of view it is important that there be enough revenue not only for operating expenses
but also for the capital costs of the business. These include service on the debt and dividends on the stock.” The firm
is also entitled a return *433 on investment “commensurate with returns on investments in other enterprises having
corresponding risks” and “sufficient to assure confidence in the financial integrity of the enterprise, so as to maintain
its credit and to attract capital.” 2 The firm's right to a return on investment, of course, presupposes that it also has
the right to a return of the principal amount of the investment. So too, the rates that are sufficient to attract capital are
those that will return the capital. The clear teaching of Hope was that the utility is entitled to recover the amount of
capital prudently devoted to public service.
The second, and probably more important check on the government's ability to appropriate the benefits of private capital
in a utility regime without sufficient compensation, was practical. Utilities generally were small, not diversified, and
not subject to competition. Often they operated a single line of business in a closed market in a single jurisdiction. The
regulator had plenary control over the firm's operations. If the regulator failed to respect the investors' right to recover the
money they put into the enterprise, the market rapidly reacted by refusing to invest additional capital. The regulator was
directly accountable in the market for the consequences of depredation. And as much as the regulator might have wanted
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to help the propertyless faction by requiring the utility to provide service below cost, the regulator was more concerned
about starving the utility of cash needed to fund continued operations and ending up with no utility service at all.
This practical check has been all but eviscerated. Utilities have expanded their operations into many geographical areas
under the jurisdiction of various states and countries. Utilities also have branched out into various lines of business, many
wholly unregulated and others highly competitive. These developments have removed the practical check on regulatory
excess. If the regulator in a single jurisdiction sets rates below cost, the large, diversified utility will probably not go under.
Profits from operations that are outside the regulator's control--such as competitive ventures and businesses conducted
in other jurisdictions--will enable the firm to continue to raise money. The regulator pays no price for setting rates below
cost. It has an engraved invitation to commit larceny on a grand scale--to impose public mandates on private parties
without paying for them. And the temptation will become harder to resist as the government pushes up against the limit
of tax revenues and increasingly searches for off-budget ways of achieving public desiderata. If the government cannot
afford to provide a service itself, it will naturally seek to compel a private party to do so--especially if it can impose such
a private mandate without paying for it in full. The undermining of the practical check and the increasing attraction of
shifting public functions to private parties make the legal check against failure to provide adequate compensation all
the more critical.
Unfortunately, the courts' failure to distinguish between the per se rule governing appropriations (including
appropriations of utility capital) and the ad hoc test applied to regulatory takings has placed the legal check in peril.
To determine whether a regulation restricting an owner's use of its own property is a taking, the courts consider three
factors: (1) the character of the *434 government action; (2) the severity of the economic impact of the regulation on the
owner; and (3) the interference with the owner's investment-backed expectations. 3 The drift of the cases is toward the
application of these three factors to the evaluation of government “regulation” of utilities, such that a utility's claim that
rates do not provide adequate compensation would not be considered unless the government's ratemaking is so extreme
as to constitute a regulatory taking under the three-part test. 4 Once that mistake occurs, the game is over. Consider
each of the three factors. The first factor favors the government because ratesetting is typical government action. The
second factor also favors the government because the severity of the impact is judged by reference to the property as a
whole. Large and diversified utilities own a lot of property, so at least a loose formulation of this factor would allow the
regulator to take plenty of property on the theory that the utility can afford it. Finally, the third factor tends to favor the
government over time as those expectations are shaped by ever more aggressive regulatory predation. In short, treating
mandated production as the same as any other kind of business “regulation” would destroy the bedrock protection
against appropriation, which entitles the owner to compensation regardless of the amount taken. To analyze utility
regulation under the test for regulatory takings, rather than as a per se taking of utility capital, is a basic category error. 5
Utility regulation is regarded by most judges and commentators as something of a dark science whose mysteries are
impenetrable to the uninitiated. They immediately recognize that a condemnation of land is a taking, but they only dimly
perceive (if at all) that the government's directive that a private party expend capital for the benefit of the public stands
on the same constitutional footing. When the government requires a private party to expend capital in order to produce
output to be consumed by the public, the government is taking that capital just as it would if it directly seized the money
and spent it for the same purpose. But the taking inherent in a regime of compelled output is of far greater practical
importance than the explicit condemnation of private property. The federal and state governments have commandeered
trillions of dollars of private capital devoted to the provision of various utility services. These sums dwarf the amount
of property taken by the government through formal condemnation proceedings. The danger, moreover, is not limited
to public utilities. The greatest threat to private property is not the formal condemnation of property, which is relatively
rare and for which the owner has secure protections. The more insidious threat arises from the subtle artifices to deprive
private parties of full compensation when the government compels them to expend private capital to satisfy a public
need. “Illegitimate and unconstitutional practices get their first footing in that way, namely, by silent approaches and
slight deviations from legal modes of procedure.” 6 There is no reason to assume that undercompensation of private

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

4

THE GILD THAT IS KILLING THE LILY: HOW..., 73 Geo. Wash. L....

parties compelled to perform public duties will *435 be limited to those firms traditionally regarded as public utilities.
As the government's ability to raise taxes to pay for government programs reaches its limit, the temptation will grow to
achieve these same public objectives by expanding private mandates--requiring private parties to spend their own money
to provide services to the public. Clear-sighted judicial protection of private property commandeered into public service
is essential to protect everyone who is vulnerable to the imposition of a mandate to expend money for the benefit of the
public. Judicial protection is quite simple once the courts grasp the fundamental constitutional principles--that the object
of ratemaking is to provide compensation for prudent expenditure taken in a regime of compelled service, including
compensation through a rate of return for the risk of nonrecovery of investments.
Do not fall into the trap of believing that utility issues are narrow and belong to administrative law specialists. This
is the mindset that has led constitutional lawyers to write countless articles spinning out grand theories of takings
without once mentioning the largest and most important taking in which the government engages every day--compelled
production by utilities. 7 It is the mindset that causes jurists to devote immense energy to adjudicating the claims of
particular landowners who assert that they are entitled to a few thousand dollars in compensation for the devaluation
of their property resulting from regulation, 8 while turning a blind eye to the adequacy of compensation provided by
the government for the trillions of dollars in private capital dedicated to public service in utility regimes. 9
The danger posed by the recent confusion regarding takings principles applicable to the compelled use of capital
in a utility regime is not merely theoretical. It is starkly exemplified by the methodology adopted by the Federal
Communications Commission (“FCC”) to establish rates to be paid to incumbent local telephone companies for the
compelled use of elements of their networks by competitive entrants. The FCC has determined that rates will be based
upon a hypothetical construct that ignores the investment and operating costs that incumbents in the real world have
necessarily and prudently incurred. Before the FCC's action, the incumbent local telephone companies had expended
about $350 billion to construct facilities necessary to meet their obligations to provide service and were recovering those
amounts in rates charged to retail customers. 20 The FCC, however, has decreed that incumbents have no right to recover
these amounts, and it has required the use of a methodology that values the network at less than $200 billion. 2 Whatever
bureaucratic legerdemain is employed to justify this shift in methodologies, incumbents remain entitled to full recovery
of their prudent *436 investment. Yet by exploiting the growing confusion about the principles governing review of
the sufficiency of compensation provided by a ratemaking methodology, the FCC has so far successfully avoided any
judicial review of the confiscatory effect of its approach.
The balance of this Article proceeds as follows. Part I sets forth the constitutional framework for utility compensation.
It describes the salient characteristics of a utility regime and explains why such a regime involves a taking of private
property. It further elaborates upon prudent expenditure as the constitutional benchmark for sufficient compensation,
how ratemaking serves as the method of providing compensation (and special problems created by regulation in
competitive markets), and the role of judicial review in overseeing the sufficiency of compensation. Part II addresses
the principal source of confusion regarding utility takings law--the failure to distinguish between government action
that transfers the use of property to another (such as a utility regime) and government regulation of the owner's use
of property. Part III applies these principles in the context of the wholesale obligations imposed on local telephone
companies under the Telecommunications Act of 1996.
I. The Constitutional Framework for Utility Compensation
In this Part, we examine the nature of the classic utility regime and its relationship to takings principles.
A. A Brief Introduction to Takings Law
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To understand the Takings Clause, it is critical to recognize the fundamental distinction between two very different kinds
of government action. On the one hand, there is government action that is “regulatory” --that is, it defines or limits
how far certain property may be used and enjoyed by its owner. On the other hand, there is government action that is
“appropriative” --that is, it mandates that some person other than the owner gets some or all of the use and enjoyment
of the owner's property. When the government is doing no more than restricting the owner's own permissible use of his
property, then it is simply engaged in regulation. But when the government goes further and transfers to someone other
than the owner (either to third parties or to the public generally) all or some of the economic opportunity inhering in a
permissible use of the property, it is engaged in appropriation of private property.
At its very core, the Takings Clause of the Fifth Amendment is meant to protect property owners, not from regulation
of their property, but from the appropriation of it to others. As we elaborate in Part II below, this focus is confirmed
by the express text of the Constitution, the original understanding of the clause, and the case law, as well as the basic
political philosophy upon which our constitutional system of individual liberty and limited government rests.
Government actions that are appropriative are always a taking, even when the intrusion on the owner's own use is
minimal. The feature that makes government action a “taking” is not the extent of imposition to the *437 owner, but
the fact that the government is making available to someone other than the owner an economic opportunity that inheres
in the property. When the government thus transfers the use of property from the owner to others, it is a per se taking.
The classic example of appropriative takings involves the compelled transfer of interests in real property, ranging
from transfers to the government in fee to appropriations of small slivers of large parcels for the benefit of private
parties. These appropriations involve physical invasions of real property. Such cases are paradigmatic not because of
any sui generis characteristics of real property, but simply because physical presence on the property is the way in
which third parties realize the economic opportunity that can be derived from real property. But the same per se rule
applies to appropriations of all types of property, including chattels, intellectual property, and capital. Although a
physical invasion of these forms of property involves an appropriation, the government can appropriate property in
other ways as well. Intellectual property, for example, may be appropriated by mandated publication, and capital may
be appropriated by mandated expenditure on a public purpose. However accomplished, when the government mandates
that the economic opportunities inhering in any of these forms of property are to be made available to others, such
actions are appropriations and are “takings” regardless of whether they produce a generalized public benefit or have
only a minimal impact on the owner. In cases of appropriation, the extent of the government's intrusion is relevant only
in determining the amount of compensation due.
In contrast, government actions that are regulatory--that restrict an owner's own use of property without effectuating
a transfer--are rarely considered takings even when the regulation causes a substantial reduction in property value. 22
Courts apply a far different and more deferential test when evaluating regulations that do not result in a transfer of
ownership but instead limit an owner's use of property. Such requirements are scrutinized under the rubric of “regulatory
takings,” and whether a regulation effectuates a taking turns on the balance of several factors, including the nature of
the government's action, the severity of the regulation's economic impact, and whether the regulation interferes with
the owner's reasonable investment-backed expectations. 23 Unlike appropriations, restrictions on use may not qualify
as takings even if they substantially diminish the value of affected property. Although a regulation can result in a per
se taking if it eliminates all economically beneficial use of property, 24 regulatory takings remain the exception, not the
rule. The central distinction of takings law therefore turns not on the impact that a government action has on the owner
but on whether the government's action is appropriative or regulatory.
This is not to say that regulatory restrictions on an owner's use of property may not in some way benefit the public.
They frequently do and are *438 indeed usually justified on that basis. For example, the public is benefited when the
government prohibits a potentially harmful use of an owner's property. Or the public may gain aesthetic benefits when
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the government places limits on how an owner may use his property. Or general property values may be increased by
such limitations. But the critical fact in such cases is that the benefit to the public flows from the owner's nonuse of his
own property not from the public's use of the owner's property. In other words, these cases involve no appropriation
because, although the owner may be prevented from realizing opportunities that might otherwise inhere in his property,
such opportunities are not being shifted to the public.
As is frequently said, the Takings Clause does not outright prohibit the appropriation of property; rather, it requires
that a property owner be justly compensated for any appropriation. Thus, once a court determines that a government
action involves a taking, the next step is to ascertain the amount of compensation due. 25 Because the essence of a taking
involves the shifting of an economic opportunity from the owner to third parties, the measure of compensation is the
extent of economic opportunity surrendered by the owner. The purpose of compensation is to restore to the owner
the same opportunity he would have had but for the government's appropriation of opportunity to others. In short,
the standard of compensation is always the opportunity cost to the owner. This measure turns on the pecuniary loss
suffered by the owner and not the gain secured by the government. The obligation to compensate therefore arises at
the time the taking occurs and not when the benefit of the property flows to the public. 26 To meet this obligation, the
government is not required to make payment in full at the time of the taking. Instead, the government has the option
of making reasonable, certain, and adequate provision for payment in the future so long as it does so at the time the
property is taken. 27 When the government follows this course, it must compensate the owner for the delay in providing
recompense--an obligation typically met through the payment of interest.
B. A Classic Utility Regime Inherently Involves a Per Se Taking
1. A Classic Utility Regime Is an Arrangement Under Which the Government Mandates Continued Production
A classic utility regime involves a distinctive form of government action that requires a private firm to engage in the
continuous production of output for the benefit of the public. Such an arrangement is categorically different from the
government's regulation of other businesses through the imposition of other conditions or obligations on firms that
choose to produce output.
There is an increasing tendency to use the word “utility” loosely in referring to many different kinds of regulation covering
a wide range of businesses. But the fact that the government subjects a business to price regulation or other restrictions
does not, by itself, make the business a “utility.” *439 The classic public utility is a business engaged in providing goods
or services so essential to communal and economic life that securing their adequate supply is ultimately a government
responsibility. The supply of water, power, communications, and transport has typically been viewed as falling within
this category as has the provision of war material during wartime. Such goods and services are just “as truly public
services as the traditional governmental functions of police and justice.” 28
The essential nature of utility services justifies broad government control to ensure their continued provision on
reasonable terms. First, it has always been recognized that the government has expansive authority over the production
and distribution of essential services, including price controls and common carrier obligations. One of the great debates of
the late nineteenth and early twentieth centuries was whether the police power was limited to a judicially defined category
of “essential” services. But there was never any doubt that the government could exercise pervasive regulatory power
over whatever services were “truly” essential. 29 Second, the government's power with respect to such services included
the adoption of such measures as may be necessary to provide absolute assurance that the services would continue to
be produced at the required levels.
In theory, there are a number of ways a government might achieve the objective of ensuring that essential services are
continually made available to the public on reasonable terms. For example, governments might choose, and sometimes
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do choose, to provide these services directly by building and operating the necessary infrastructure themselves. In such
cases, the government must obtain the necessary capital; the entity providing service is an agency of the government;
and the personnel involved in providing service are typically public employees. An alternative approach, which has
generally been preferred, is for the government to involve private corporations in the task of providing these critical
services. This arrangement not only harnesses private capital (rather than public monies) in the enterprise, but also offers
efficiencies that may come with private management. But relying on private parties to supply essential functions raises
a basic challenge: how does the government, on the one hand, gain the benefits of private capital and management and
yet, on the other hand, retain largely the same degree of control it would have had if it did the job itself though a public
agency--a degree of control that may be needed to provide, in the face of changing circumstances, the surety and quality
of supply the public interest demands?
The solution that is usually adopted is to establish a system by which the government exercises the police power to
require a private firm--a utility--to engage in continuous production of the required service. The classic utility regime is
the distinctive device by which the government uses its police powers to conscript a private firm into the production of
public services. The government assures a secure flow of essential services by imposing on a private *440 firm a duty to
engage in the continuous production of output at whatever level and for however long the government demands. Once
designated a “public utility,” the firm is subject to the compulsory power of the state and placed under an affirmative
obligation to produce. Further, the government enforces the firm's duty to maintain service, not as a litigant in a contract
action, but through direct use of its police power.
Compulsion thus lies at the heart of the classic utility regime. Specifically, these regimes include three elements of formal
compulsion.
First, the firm is explicitly required by statute, regulation, or other binding directive to produce a certain output. This
requirement is frequently referred to as the utility's “service obligation.” Typically, the firm is required to produce
sufficient output to serve all customers in a defined geographical area. This mandate goes beyond a requirement that,
if a firm chooses to engage in production, it must conform to certain requirements. It goes beyond imposition of mere
common carrier duties, which require that, if a firm chooses to engage in production, it must deliver its services to
customers on a nondiscriminatory basis up to the capacity it has chosen to produce. A utility is not free to choose whether
or not to produce the output specified by the government. The essence of the government's command is that the firm
must engage in production, and further, that it must produce the level of output mandated by the government.
The second compulsory feature of a utility regime is that the government formally prohibits or limits the firm's right
to exit all or any part of the business. This restriction essentially enforces the government's command to produce. By
combining these two elements--the command to produce and the prohibition on exit--the government locks the utility
into a regime that assures continuous production. This prohibition on exit is imposed in a variety of ways, including:
(1) explicit orders in one form or another to “continue service” as required; and (2) express prohibitions on withdrawing
from any service without the prior approval of the governing regulator--an approval that is discretionary and usually
turns on whether the commission deems withdrawal “in the public interest.” 30
*441 The third compulsory feature of a utility regime is that the government, by retaining pervasive control over both
the costs and revenues of providing service, has ultimate control over the economic opportunity associated with the
enterprise. The government largely determines the utility's costs by fixing the level of mandated output. The government
directs the utility to make whatever investments are necessary to provide the required service, including investments
that would otherwise be uneconomic, such as infrastructure to serve areas that could not possibly support the cost.
The government further determines cost by setting “quality of service” requirements that detail what the service must
include and how it must be delivered. For example, telephone companies are typically subject to such requirements
as maintaining excess capacity, handling repairs within stated time frames, and answering calls within specified time
intervals. The government likewise controls revenue by dictating how much a utility can charge for its service, its overall
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“revenue requirement,” and the pace at which it can seek to recover its investments. Moreover, the government either
directly controls the business risk faced by the utility (e.g., the extent to which competitors will be allowed in the market),
or where it does not control the risk (e.g., the threat of technological obsolescence and substitution), it controls the firm's
ability to respond to the risk--by, for example, curbing rights to accelerate cost recovery, eliminate unprofitable lines of
business, and reduce costs by cutting back on quality of service.
Beyond these formal de jure elements of compulsion, there exists in utility regimes a powerful de facto aspect
of compulsion--the extraordinary sunk costs inherent in utility investments. 3 Building a water works, a railroad,
an electricity grid, or a telephone network that serves every customer in a large territory requires massive capital
investments. 32 Once this money is spent, the resulting assets are typically immobile and suitable only to a single purpose-delivering the services the utility is obligated to provide. 33 This *442 means that the utility cannot easily exit the business
without losing these massive sunk costs. As a practical matter, as long as it receives revenue even slightly in excess of its
current operating expenses, the utility is effectively forced to continue its operations in order to recover at least some of
its sunk investment. Of course, it is precisely these sunk costs that leave the utility vulnerable to predation. 34 Absent a
constitutional limitation on ratesetting authority, the government could--without creating any real risk that service to
the public will be disrupted--present a utility with a Hobson's choice: exit the market and lose everything, or produce in
return for revenues that do not allow for full recovery of past investment.
The imposition of a compulsory duty to produce differentiates “utilities” from other regulated entities. While using a
variety of metaphors to describe their distinctive status, courts have generally agreed that the characteristic that makes
utilities partly “public” in nature is the servitude imposed upon them to produce as the public requires. As Justice
Brandeis explained, a utility “is the substitute for the state in the performance of the public service; thus becoming a public
servant.” 35 Chief Justice Taft analogized the status of a utility to that of an officer in the armed forces. 36 Explaining
that requiring “continuity of business” goes far beyond normal regulation meant to protect the public from monopoly
power or other harms arising from a business, Chief Justice Taft observed that such a mandate “can only arise when
investment by the owner . . . create[s] a conventional relation to the public somewhat equivalent to the appointment . . .
in military service.” 37
The relationship between the government and a utility is often referred to as a “regulatory compact.” 38 Properly
understood, the “compact” is a shorthand reference to a legal relationship of mutual obligation, in which the utility is
required to provide essential service to all customers on reasonable *443 terms and the government is required to enable
the utility to recover the costs necessarily incurred to fulfill that duty. The use of the term “compact” to describe these
reciprocal obligations, however, should not be misunderstood as signifying that the relationship between the government
and the private firm is purely contractual. 39 The utility is obligated to engage in continuous production, not because it
agreed to do so, but because the government has commanded it to do so through the police power. In fact, there is a heavy
presumption against construing government action as a contract that relinquishes its police power, 40 and some sovereign
powers, including the power to take property by eminent domain, can never be contracted away. 4 Much of the early
litigation involving utilities dealt with claims that the franchise granted by the government constituted a contract that
was impaired by rate regulation. The Supreme Court rejected nearly all of these claims on the grounds that the franchise
agreements did not clearly and unequivocally entitle the utility to charge a particular rate in perpetuity. 42 The cases
firmly establish that the relationship between the utility and the government is premised not in contract, but in the police
power. By exercising such power and compelling a private firm to produce, the government obligates itself to provide
the utility with at least the minimum compensation due under the Takings Clause. The duty to provide compensation
arises by direct operation of the Constitution because the arrangement inherently involves compelling a private firm to
make expenditures for a public purpose.
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Although government compulsion to produce necessarily triggers a duty to provide just compensation, governments
frequently formalize this duty in utility statutes that require “just and reasonable” rates. 43 In this way, governments
seek to induce firms to enter by providing greater assurance of cost recovery. Indeed, governments sometimes went
even further by, for example, offering a firm an exclusive franchise for a particular term of years or promising to use a
particular formula in computing rates. Such specific government promises can create expectations that the government
is bound to honor in the event it later seeks to alter these terms. This does not mean the government is forever locked
in to a particular way of dealing with a utility. 44 The government always retains the right to exercise the police power
in a different way. But if it does so in a manner that defeats the legitimate expectations *444 it has created through its
unmistakable actions, it must indemnify the private party for the costs imposed by the change. 45 When the government's
promise is general--as when government has induced entry by assuring that the utility will be paid just and reasonable
rates--the utility has an expectation interest that coincides with the direct guarantee of the Takings Clause.
Some commentators have suggested that utility regimes are purely consensual because utilities willingly subjected
themselves to public service obligations. 46 But even if a firm did volunteer to become a public utility, it still is entitled
to recover the minimum amount guaranteed by the Constitution. A firm that agreed to become a utility did not thereby
assume the risk that the government will establish rates that do not allow for the recovery of prudent investment or a
reasonable rate of return. Even if the utility chose to subject itself to a utility regime, its actions within that regime are
compelled. Chief Justice Taft's analogy to military service is particularly apt in this context. 47 A soldier is compelled to
follow each and every order given by a superior officer. It does not matter whether the soldier enlisted or was drafted. An
order is an order, and compliance is compulsory for the enlistee and draftee alike. The fact that some soldiers enlist does
not mean that when they are ordered to do something they are acting “voluntarily.” Likewise, in the utility context a
firm's willingness to operate under a regime of compelled production does not negate the compulsion. It means only that
the firm may have willingly submitted to a regime under which it was subject to compulsion. In addition, the suggestion
that utilities willingly subjected themselves to the risk of change in government regulation begs the question of the extent
of that risk. Obviously, no rational actor volunteers to participate in a regime that does not ensure at least an opportunity
to recover its prudent investment plus a reasonable rate of return. No investor sets out to lose money, and no one would
agree to sink billions of dollars in a fixed and immovable asset if the government could capriciously set rates that deny
an opportunity for recovery.
Some commentators nevertheless suggest that utilities are at risk for recovering their investments because firms retain a
measure of discretion about how to meet the obligation to provide service. 48 These commentators would *445 concede
that just compensation is required for investments that are compelled, recognizing that such investments “involve[ ] no
calculated risk taking at all by the utility,” and as such are “equivalent to the forcible transfer of valuable property from a
private party to the state.” 49 But they contend that most investments are “voluntary” in the sense that the utility chooses
when to invest and what investments to make, including investments that may exceed those necessary to meet minimum
service obligations. 50 As to such costs, these commentators claim that a utility is “entitled to what the government has
explicitly and unambiguously committed itself to and no more.” 5 But expenditures are not “voluntary” simply because
the utility retains some measure of discretion, any more than a soldier who peels potatoes does so “voluntarily” because
his sergeant only ordered him to hand over the peeled potatoes and left it to the soldier to decide whether to use a knife or
a peeler. Whatever discretion a utility may retain as to particular investments, it is compelled to expend capital in order to
meet the service obligation imposed by law. Ultimately, the claim that utilities retain discretion about how to meet service
obligations devolves to a claim that certain utility investments were not necessary to meet those obligations--i.e., that
they were imprudent. To be sure, if the government finds that a particular expenditure was imprudent, it can disallow
the excess from the rate base because the government did not compel the firm to incur costs that were not necessary to
fulfill the duty to serve. 52 But in the absence of an imprudence finding, the utility's expenditures are presumed to be
necessary to meet its service obligation 53 and are therefore compelled by the utility regime.
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2. As a System of Compelled Production, a Utility Regime Inherently Involves a Per Se Appropriative Taking
When the government compels a firm to engage in continuous production, the government's action is appropriative in
nature and effects a per se taking. It is no different than the government emptying out a private person's bank account
and spending the money for a public purpose. A directive to produce entails a command to expend the capital necessary
to generate that output and thus involves a transfer of the productive use of capital from the owner to the public.
Ownership of capital entails three economic opportunities. First, the owner has the right to consume the capital by
purchasing something of value, *446 or to preserve and enhance the capital by investing it. If the owner chooses the
latter course, it would invest in an enterprise only if it believed it had a legitimate opportunity to recover its investment
and earn a competitive return. A firm can select from among a variety of investments that carry greater or lesser risk.
Investors have different levels of risk tolerance, but no one invests to lose money. Those who select riskier investments
will demand a higher return, such that the net probability (the amount received if the investment is successful, discounted
by the probability that it will fail) at least equals the amount invested. Second, the owner of capital has the freedom to
manage its investments so as to maximize recovery of its sunk costs by responding to risks as they arise. The owner of a
business, for example, can take several measures to reduce costs or increase revenues. The owner may impose short-term
price increases to capitalize on a transitory advantage, allow service quality to decline in order to contain costs, shed
certain product lines, or focus on high-margin customers. Third, the owner has the freedom to withdraw its investment
in whole or in part and redeploy its capital for no other reason than to seek more profitable or less risky enterprises.
When the government commands a firm to engage in production, each of the opportunities, which the owner of capital
would otherwise have, is taken at the time that the owner expends capital to meet the government's directive. The owner
forgoes the opportunity to consume the capital or deploy it in another investment. The owner is required to dedicate its
capital to a business over which the government exercises pervasive control, such that the return on investment is largely
a matter of government dictate. Finally, the owner is not permitted to withdraw its investment in its unilateral discretion.
In sum, a utility regime compels a private firm to surrender all of the essential opportunities that inhere in the ownership
of capital--the ability to consume it for one's own purposes; to preserve and enhance it by selecting investments that offer
a reward commensurate with their risk; to redeploy it to avoid loss or pursue more profitable opportunities; or to manage
risk by altering business strategy. In a utility regime, the government fixes rates, specifies service quality, and restricts
exit. A utility has ceded the lion's share of its ability to manage risk to the government. A regime of compelled production
therefore entails the government's appropriation of the full economic opportunity associated with the utility's capital.
What the public gets in return is the use of that capital along with all of its productive capacity. A utility regime thus
transfers to the public the key incident of ownership over capital--the right to decide how, when, and for what purpose
that capital will be deployed. Once that taking occurs by virtue of the firm's expenditure of capital to meet the service
obligation, the government becomes obligated to compensate the business by providing it with an opportunity equivalent
to the one it had before being required to spend the capital. The economic opportunity represented by a certain sum of
capital is-- by its very nature--the face value of the capital. 54
*447 Much of the early judicial confusion on this subject arose from the Supreme Court's failure to distinguish between
two fundamentally different situations: (1) the case where the government simply requisitions the finished output of a
business; and (2) the case where the government actually commands that a business engage in production. Although
both cases involve a taking, they differ as to the identity of the property taken and the time the taking occurs.
In the former case, when the government simply requisitions a firm's finished output, it is not forcing the firm to make
the goods; it is only commanding that the firm deliver up goods it has freely chosen to produce. The critical fact is that
the business is left free to decide for itself whether to engage in production or not. Thus, for example, if the government
commandeers all or part of a firm's existing inventory, the business freely made the decision to produce the goods in the
first place, and nothing the government has done caused the company to incur the costs of production. In these cases, the
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government only exercises power over the firm's postproduction property. The compulsory effect of the government's
command arises only after production is complete.
In such cases, the property taken by the government is the firm's final output. What the business is being forced to
surrender is the economic opportunity inherent in those finished goods, and what is being appropriated to the public is
the use and enjoyment of those goods. The time of the taking is the point at which the firm hands the goods over to the
government. It is at that point the company surrenders the economic opportunity it otherwise had in those products.
Consequently, it is also at that point the government becomes obliged to compensate for that loss by providing the
firm with the same opportunity it otherwise would have had with respect to those finished products. Where there is a
real market for the finished products, then their “market value” objectively measures the property owner's opportunity
cost. 55
The situation is fundamentally different, however, when the government orders a firm to produce certain output. In such
cases, the business is not free to decide for itself whether to produce or not. Moreover, when the government orders a
firm to make something, inherent in that order is the command that the firm expend whatever factors of production are
necessary to generate the mandated output. The firm thus has no choice but to spend its capital on the inputs needed
for production--the capital equipment, raw materials, labor, and land. In these cases, the government is wielding its
power over the firm's preproduction property. The compulsory effect of the government's command arises prior to the
commencement of productive activity. In such cases, the property taken by the government is not the final output but the
necessary inputs. What the business is being required to surrender is the economic opportunity inherent in the productive
inputs that must be expended to satisfy the government's mandate.
*448 The distinction between the appropriation of outputs and the compulsion to produce can be illustrated by
imagining a shoemaker. If the government requisitions the shoemaker's stock on hand of boots (finished output), it
would have to pay their fair market value. But if the government ordered the shoemaker to make boots for the next year,
it would have to compensate for the value of the inputs that the shoemaker must expend to comply with that order. The
inputs include the capital to purchase supplies and the shoemaker's labor, which otherwise could have been devoted to
another venture. The value of those inputs is measured by the shoemaker's opportunity cost, i.e., the amount of value
that the shoemaker could have generated by using the capital and labor for a private venture instead of compliance
with the government's directive. Likewise, if the government directs a private firm to expend $1 billion to construct a
waterworks, it takes the economic opportunity of that capital theretofore owned by the firm.
C. The Standard of Sufficient Compensation for a Utility Taking Is Prudent Expenditure
Because a utility regime involves the taking of capital dedicated to the enterprise at the time it is expended, the measure
of just compensation required by the Constitution is an opportunity to recover all funds prudently invested under the
regime, plus a fair rate of return. Compensable expenditures include all upfront capital investments, ongoing capital
investments needed to maintain and improve the property dedicated to delivering utility services, operating expenses,
and the utility's cost of capital.
The key compensation principle enforced by the Takings Clause is a requirement that the government return to the
owner the economic equivalent of the property taken, measured at the time the property is tendered to the public. This
obligation is rooted in the text of the clause, which provides that the government must pay “just compensation” for
all “private property . . . taken for public use.” 56 The mandate is to pay for what is taken; not the value of what is
taken at some later date on which the government, or the public, accrues a benefit from the property's use. 57 Thus, the
Supreme Court has held in a “consistent and unambiguous” line of cases “that the ‘just compensation’ required by the
Fifth Amendment is measured by the property owner's loss rather than the government's gain.” 58 An owner “is entitled
to *449 be put in as good a position pecuniarily as if his property had not been taken.” 59
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In the case of a utility, the owner's loss is the expenditures prudently dedicated to the regime, including the opportunity
to deploy that capital for other productive purposes and thereby earn a market return. A utility surrenders by dint of
government mandate every dollar it prudently spends meeting its service obligations, and therefore it is entitled to recover
those expenditures, whether classified as capital outlays or operating expenses. Further, because a utility regime involves
the construction of long-lived capital assets and the payment of compensation over time, a utility also surrenders the
opportunity it otherwise would have had to invest its capital in profitable alternative investments. Stated another way,
a utility faces a cost of capital--the cost the utility would incur to borrow the funds dedicated to its regime--that is part
of its compensable loss.
The Supreme Court eventually adopted the prudent investment rule, but only after a misguided detour. After initially
suggesting that legislative ratesetting was not subject to judicial review under the Constitution, 60 the Court held in
1886 that the state's power to regulate rates was limited by the principle that rates could not be confiscatory. 6 In the
following decade, the Court struggled to articulate a standard for determining when rates were confiscatory. At first, the
cases seem implicitly to assume that the standard would have reference to the utility's investment and operating cost. 62
Thereafter, the Court never deviated from the principle that rates must at least cover operating costs. But the Court did
stray from investment as the standard for determining the reasonableness of a utility's return.
The trend began in the 1894 decision in Reagan v. Farmers' Loan & Trust Co. 63 Although the Court held confiscatory
a rate that did not permit the railroad to recover the remaining balance of its original investment, as reflected in its
outstanding debt and stock, it also analogized the regulation of utilities to eminent domain and suggested that the
public's use of utility property for a rate that was less than its market value would be unjust. 64 The Court noted that the
replacement cost of the utility's property approximately equaled its remaining investment and did not delve further into
the measure of market value. 65 Replacement cost seems to have been used as a rough check on the reasonableness of
the utility's original investment, 66 made more *450 necessary in an era in which railroads and other utilities engaged
in fictitious capitalization and engaged in wasteful or imprudent expenditures. 67
As these cases were decided in the 1890s, the nation experienced a severe economic recession. Consumer advocates seized
on the general decline in prices to argue for a reduction in utility rates, 68 which they sought to justify based on a reduction
in the reproduction cost of utility property. Indeed, William Jennings Bryan, counsel for the state in Smyth v. Ames, 69
asserted that judicial review of the reasonableness of profit earned by the railroad should be limited, at most, to the
return on the “present value” of the railroad's facilities. 70 In Smyth, the Court did not entirely accept this suggestion,
but did hold that the standard for determining confiscation is return on the “fair value” of utility property. 7 Fair value
was to be determined based on an amalgam of factors, including primarily original cost and replacement cost. 72 There
followed a number of cases in which the Court upheld orders that deprived utilities of a return on original investment
by setting rates based on a “fair value” that was lower than original cost because of a general decline in prices as well
as suspicions regarding imprudence or exaggerated claims of investments. 73 But even when fair value was in vogue,
reproduction cost was never the sole criterion for determining value; original cost was always a significant, though not
necessarily controlling, factor. 74
It soon became apparent that the determination of the “fair value” of utility property was a hopelessly subjective exercise.
In a series of cases just after the turn of the twentieth century, the Court avoided adjudicating fair value claims, finding
that the claims were inadequately proven or premature. 75 Meanwhile, the Court attempted in vain to make the “fair
value” standard more concrete and definite. 76 Even in this period of confusion and uncertainty about the derivation of
the “fair value” of utility property, however, the Court never wavered from the principle that rates were confiscatory if

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

13

THE GILD THAT IS KILLING THE LILY: HOW..., 73 Geo. Wash. L....

they did not cover the utility's actual operating costs. 77 Although a utility *451 was not entitled to recover unnecessary
or imprudent operating costs, 78 it could not be forced to continue in business at a loss based on the theory that the
“value” of the service provided was lower than the costs it actually had to incur to provide service. 79 The debate centered
on the return of and on capital invested in the utility enterprise.
In probably the most important opinion on utility takings ever written, Justice Brandeis cut through this confusion in
his famous concurrence in the Southwestern Bell case in 1923, which exposed both the theoretical and practical flaws
in the fair value approach. 80 Brandeis began by refuting the eminent domain analogy that was begun in Reagan and
continued in Smyth. 8 That analogy, which was fundamental to the fair value theory, assumed that a utility regime
involves the continuous “taking” of physical utility facilities at the time they are used by the public. 82 Brandeis explained
that the property taken in a utility regime “is not specific property, tangible and intangible, but capital embarked in the
enterprise. Upon the capital so invested the Federal Constitution guarantees to the utility the opportunity to earn a fair
return.” 83 Because the property taken in a utility regime is the capital dedicated to public service, the taking occurs
when the capital is expended, and not when the public uses the services or when a regulator establishes the rates. Only
this formulation affords utilities the right to recover what has been taken--the full economic opportunity associated with
their capital at the time it is dedicated to the public.
Once subject to a utility obligation to provide service to the public, the firm is entitled to recover “the reasonable
cost of conducting the business,” i.e., operating expenses and capital charges. 84 The latter, Brandeis explained, “cover
the allowance, by way of interest, for the use of the capital, whatever the nature of the security issued therefor; the
allowance for risk incurred; and enough more to attract capital.” 85 This approach, which Brandeis denominated *452
the “prudent investment” rule, would ensure that “the rate base [would] be definite, stable, and readily ascertainable.” 86
Brandeis contrasted the virtues of the prudent investment rule with the subjectivity and unpredictability of the fair value
approach. The “value” of utility property cannot be determined by market transactions because utility property is not
commonly bought and sold; nor can it be derived from capitalizing the utility's anticipated future earnings because those
“are determined, in large measure, by the rate which the company will be permitted to charge; and, thus, the vicious
circle would be encountered.” 87 Fair value therefore was typically determined “by ascertaining what it actually cost to
construct and instal [sic] it; or by estimating what it should have cost; or by estimating what it would cost to reproduce,
or to replace, it.” 88 Each of these elements involved a discretionary judgment, and the amalgamation of each of these
incommensurate factors to derive “value” was inherently subjective: “[T]he rule not only fails to furnish any applicable
standard of judgment, but directs consideration of so many elements, that almost any result may be justified.” 89
Brandeis further argued that the practical considerations that largely motivated the fair value rule were no longer valid.
Estimates of reproduction cost were formerly used to prove actual cost when direct evidence of investment was either
missing or lacking in credibility. 90 Regulatory oversight of issuance of securities, accounting, and depreciation lent
greater reliability to utilities' evidence of prudent investment. 9 Brandeis also observed that reproduction cost, which
was once favored by regulators in an era of declining prices, was now being used by utilities to justify recovery of
substantially more than their actual investment. 92 Brandeis argued that both investors and ratepayers would be better
off with the prudent investment rule, which would result in stable rates not subject to rapid fluctuation based on general
price trends. 93
Brandeis's vision was vindicated in a pair of cases decided in the 1940s. In Federal Power Commission v. Natural
Gas Pipeline Co., 94 the majority upheld a rate order of the Federal Power Commission that used reproduction cost
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(in excess of actual investment) to set the rate base but excluded certain elements of “good will.” 95 Justice Black
authored a concurrence, joined by *453 Justices Douglas and Murphy, that rejected the Smyth rule and the eminent
domain analogy upon which it relied, 96 and explicitly embraced Brandeis's prudent investment rule. 97 The concurrence
explained that “[t]he investor interest is adequately served if the utility is allowed the opportunity to earn the cost
of the service,” with “cost” defined in Brandeis's terms as recovery of operating expenses and capital charges. 98 The
concurrence emphasized that the agency had broad discretion in selecting a ratemaking methodology as long as the
“end” of the approach selected was to permit the utility to recover its prudent investment. 99
The views of the concurrence in Natural Gas Pipeline became those of the Court in Federal Power Commission v. Hope
Natural Gas Co., 00 which was authored by Justice Douglas, who had joined Justice Black's concurrence in the prior
case. Hope reiterates, nearly verbatim, the test suggested in the concurrence in Natural Gas Pipeline, which in turn
reiterated the Brandeis formulation:
[T]he investor interest has a legitimate concern with the financial integrity of the company whose rates are
being regulated. From the investor or company point of view it is important that there be enough revenue
not only for operating expenses but also for the capital costs of the business. These include service on the
debt and dividends on the stock. 0

The investor is also entitled to a return “commensurate with returns on investments in other enterprises having
corresponding risks. That return, moreover, should be sufficient to assure confidence in the financial integrity of the
enterprise, so as to maintain its credit and to attract capital.” 02 Again, the Court gave the agency wide latitude to
adopt a ratemaking methodology as long as its “total effect” meets the criterion of recovery of prudent investment and
operating costs. 03
Although recovery of prudent investment and operating costs is the constitutional minimum, the government has broad
discretion to protect the interests of consumers by ensuring that the utility does not charge monopoly prices for essential
services. Both the concurrence in Natural Gas Pipeline and the Court's opinion in Hope speak of ratemaking as involving
a “balance” between consumer and utility interests. 04 But the consumer side of *454 the balance can never trump the
utility's right to recover the costs it is compelled to spend in order to meet its service obligations. Rather, the consumer
has a legitimate interest in not being exploited by monopoly pricing over and above costs. Utility services are generally
indispensable and often provided by only one firm for either economic or legal reasons. In such circumstances, the
monopolist could charge rates that are well in excess of its costs, thus depriving some consumers of services necessary for
survival and also reducing overall social welfare. 05 But the consumer interest in preventing exploitation is legitimate
only to the extent that rates permit the utility to recover its costs. Consumers always have an “interest” in getting service
for free, but the government cannot avoid paying the constitutional minimum merely to gratify that desire. The utility
is entitled to recover the costs necessarily incurred to provide service, i.e., the costs without which the service would
not exist. Rates that are designed to recover such prudent investment can never be exploitative. 06 The concurrence in
Natural Gas Pipeline therefore stated that the consumers' interest should be considered only to the extent of determining
the amount of “return on historical cost or prudent investment” that should be allowed, 07 not in determining whether
prudent investment and operating costs themselves should be recovered.
It is of course the case that a utility will not attract capital if the ratesetting regime does not afford investors an
opportunity to recover their investments. Nonetheless, the standard articulated by the Court in Hope has been much
misinterpreted--relied on to suggest that the Takings Clause is not implicated in ratemaking cases unless the utility has
both feet in the grave. 08 As will be explained below, this is a serious error, and it is rendered more and more dangerous
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as utilities become more diversified, both in the products they sell and the markets in which they operate. 09 Before
discussing this point, however, it is necessary to address how the compensation obligation *455 imposed by the Takings
Clause operates as a constraint on regulators seeking to craft a ratemaking methodology.
D. The Use of Ratemaking Methodologies as a Means of Compensation
To meet its obligations under the Takings Clause, the government must, at the time of taking, either make full payment
to the property owner or make a firm promise to pay based on a formula that ensures just compensation. As the
Court has explained, “the Fifth Amendment does not require that just compensation be paid in advance of or even
contemporaneously with the taking. All that is required is the existence of a reasonable, certain and adequate provision
for obtaining compensation at the time of taking.” 0 In a utility regime, the government obviously does not make
payment at the time of the taking--that is, at the time each expenditure is made. Rather, it makes “reasonable, certain,
and adequate provision” for payment by establishing a ratemaking methodology. A ratemaking methodology is the
government's promise to pay a utility for the ongoing takings that occur as the firm makes investments and incurs costs
under a utility regime.
Ratemaking is a teleological exercise.
It is an enterprise directed at an end--the government's compliance with its
obligation to provide just compensation by ensuring a utility a fair opportunity to recover its prudent investment. For
its part, the government achieves two objectives by relying on ratemaking rather than paying immediate compensation.
First, the government shifts the responsibility for payment to users, thereby insulating the public fisc from liability
stemming from the consumption of utility services. Second, the government stretches out the time over which utilities
recover their capital, thereby insulating users from the obligation to make burdensome one-time payments as a condition
for receiving essential services. This delay in payment is the source of the government's obligation to cover the utility's
cost of capital by paying a reasonable return.
In developing a ratemaking methodology, the government need not provide an absolute guarantee that a utility will
recover its prudent investment. Were the government to adopt such an approach--by, for example, promising a trueup at the end of every ratemaking period, such that any difference between the amount recovered through rates and
a utility's prudent expenditure was covered by a check from the treasury--the utility would face no risk to its capital.
Expenditures under such a regime would be akin to government bonds, a safe investment that generated only the low
rate of return warranted by drawing out the utility's recovery over time. The Supreme Court has made clear that the
Constitution does not require regulators to adopt this ultraconservative methodology. 2
*456 Instead, the government retains the freedom to adopt a ratemaking methodology that exposes utilities to a risk of
nonrecovery. But to take advantage of this freedom, the government must make an adjustment to the rate of return to
compensate for the added risk. This is the definition of a risk-adjusted rate of return--a rate of return increased to offset
the risk that a utility will not recover its prudent investment.
There are essentially three different types of risk that must be addressed by a rate methodology. Unless it is understood
how these risks are allocated, it is impossible to set an adequate rate of return.
First, there is the risk flowing from general economic conditions outside the specific market in which the utility provides
service. Thus, for example, a utility's ability to recover its investment may be adversely affected by such factors as an
economic recession, a power shortage, a supplier's labor problems, the technological obsolescence of its service, or the
development of a product in a different market that reduces demand. These are the kinds of general “background”
risks that exist in any marketplace and are compensated for in the prevailing cost of capital. Under virtually all utility
ratemaking methodologies, the utility must bear this kind of general market risk, and this risk explains why the rate of
return for utilities is higher than the interest rate payable on government obligations, such as bonds.
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This general economic risk materialized in Market Street Railway Co. v. Railroad Commission. 3 There, the advent
of the internal combustion engine and the consequent emergence of buses eroded the ability of the utility trolley car
company to recover its investments. 4 The government was not responsible for these losses, however, because the
trolley company bore the risk of technological obsolescence and had been paid for bearing that risk through the rate
of return. 5 The government had only promised the trolley company that it would not face competition from other
trolley companies. 6
The second type of risk that must be addressed by a ratemaking methodology is the risk from competition within
the market in which the utility provides service. Obviously, investments in a legal monopoly are less risky (and hence
demand a lower rate of return) than those in a competitive market. For most of the last century, public authorities
generally structured utility regimes as exclusive franchises or at least restricted entry to eliminate or limit the risk of direct
competition. As will be discussed below, there were many strong public policy reasons for doing so, and the alternative-seeking to impose utility obligations on only one firm in a competitive market--was (and still is) fraught with practical and
legal difficulties. But certainly one of the principal advantages of insulating a utility from the risk of actual competition
was that it enabled public authorities to provide a lower rate of return and thus benefit the consuming public with lower
and more stable rates. It is this protection from competition risk that explains why utility rates of return *457 have
traditionally been lower than those prevailing in “nonregulated” industries.
The third kind of risk that can affect a utility's ability to recover its investments, and therefore must be accounted for
in setting a rate of return, is so-called “methodological” risk. This risk flows from explicit restrictions on cost recovery
that the government has set forth as part of its ratemaking methodology. Such risk is thus entirely government made, in
that it arises from rules and not from the market. It is, as the Supreme Court has observed, the principal risk faced by
utilities, 7 but it is also the risk over which commentators and courts have gotten most confused.
The starting point for understanding methodological risk is this question: why would the government artificially increase
the risk to cost recovery, given the fact that it must pay for any higher risk through a higher rate of return? Obviously, it
would make no sense to gratuitously introduce risk; doing so would only end up costing consumers more while achieving
no offsetting social benefit. There may be circumstances, however, when artificially creating risk does make sense. When,
for example, the government has insulated a utility from actual competition, it may want to create some of the benefits
that would otherwise flow from competition, such as innovation and efficiency. Certain restrictions on cost recovery can
promote these goals, and although the government must provide compensation for the increased risk, at least there is
a corresponding social benefit.
The principal way the government can create this kind of purposeful methodological risk is by defining the costs
includable in the rate base in terms that are different than actual prudent investment. For example, as in Duquesne
Light Co. v. Barasch, 8 the government can define the rate base as including only expenditures that prove “used
and useful.” 9 By imposing on the utility the risk that certain investments, though prudent, will turn out to be
nonproductive, such an approach may serve the goal of promoting greater discipline in investment decisions. Price
caps are another example. 20 In effect, *458 these methodologies continuously reduce the rate base by the amount of
productivity gains the utility can reasonably be expected to achieve. The utility runs the risk that if it cannot meet these
productivity standards, it will be unable to recoup all of its investments. To the extent productivity standards are set at
reasonably achievable levels, injecting this risk serves to promote managerial efficiency.
From the utility's standpoint the obvious “risk” in all these cases is that the amount allowed to be included in the rate
base, as defined by the methodology, will turn out to be less than the amount of the utility's prudent investment. This is
precisely the risk that must be addressed by making an upward adjustment in rate of return. In order to be sufficiently
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compensatory, the rate of return must be set sufficiently high so that there is a net probability that the utility will recover
its actual historical investments. In other words, no matter how the government chooses to define the “rate base” element
of a methodology, the methodology as a whole must always afford the utility a “fair opportunity” to recover its prudent
expenditures and a return on those expenditures commensurate with the risk to which the utility is exposed.
To illustrate this point let us return to the example of the waterworks project and consider first a situation where the
government, though in dire need of a facility, is relying on free market forces to provide one. A private firm would never
voluntarily invest $1 billion to build and operate the facilities unless it determined that it would be able to recoup the $1
billion and also earn a return--a profit over and above the amount of the investment. Without such a probability it would
pursue other investment opportunities. Suppose the firm forecast that if it went forward with the waterworks plant, it
would in five years face competition from new sources of water that could produce the same supply at half the cost.
It would not make the investment unless it determined that it could accelerate its recovery by pricing its water during
the first five years at sufficiently high levels to assure ultimate recoupment of its investment and a profit. Moreover, the
likely profit would have to be sufficiently high to justify exposing the capital to such a risk rather than pursuing less risky
alternative investments. In other words, to make such an investment, the private firm would demand a higher return.
Suppose the government proposed to eliminate market risk by offering an exclusive franchise but then introduced
“methodological risk” by providing that pricing would be based on periodically determined “replacement value” of the
facilities. Essentially, the government would preclude actual competition but would seek to mimic some of the effects of
competition through cost recovery rules. Obviously, a private firm would not willingly invest in such a regime unless it
projected a probability that it could still *459 recover its investment and make a profit. The only way it could accomplish
this is by charging high enough rates at the outset to offset the likely decrease in the value of its facilities in the future.
Thus, if the government offered a high enough rate of return and fast enough depreciation, it would be offering the
private firm a net probability of recovery, and such a firm might voluntarily invest. If, however, the government refused
to allow the necessary adjustment to the rate of return, no private firm would willingly make the investment.
The same calculus must apply when the government seeks to compel investments. When the government requires a utility
to provide service, it must give that utility the same opportunity it would have in the absence of a mandate to spend
capital. 2
Once the government establishes a methodology--with a defined set of puts and takes in its risks and rate of return--it
retains the freedom to make changes and shift to new methodologies that involve allocating additional risks to the utility.
But this freedom is not unconstrained. When adopting a new methodology, the government cannot foreclose a utility
from recovering investments made under the old regime by invoking a risk that was not paid for under the old regime. In
other words, if the new methodology exposes the utility to a risk that did not exist under the prior methodology--if, for
example, the new methodology opens the market to competition while the old regime guaranteed the utility an exclusive
franchise--the government must adjust the new rate of return to compensate for the new risk. The Takings Clause bars
the government from pointing to a new and uncompensated risk as a reason for shortchanging the utility on investments
made under the prior regime. If the risk was not addressed by the rate of return set under the old regime, the utility did
not assume it, and the government cannot point to that risk as a basis for denying recovery.
The reason is simple. After a utility has made significant investments that generate valuable property under one set of
regulatory rules, there will often be a strong temptation to use government power to appropriate some or all of that value
to the benefit of the public at a reduced cost. Changing ratemaking methodologies midstream can accomplish just such
an appropriation of value by foreclosing a utility's recovery of a constitutional return on investments made under the
original methodology. No less than in other instances of appropriation of private property, the Takings Clause precludes
the government from securing investment under one set of rules and then capturing the rewards of that investment
by unilaterally altering the rules of the game. A shift in methodologies must be accompanied by some mechanism to
compensate for investment stranded by the shift in methodologies itself.
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The Supreme Court applied this principle in Duquesne to evaluate a shift that created a new methodological risk. 22
Under the original ratemaking *460 regime described in Duquesne, all prudent investment was included in the
utility's rate base. 23 This regime was modified, however, to exclude from the rate base investments that, although
prudent when made, turned out not to be used or useful. 24 The Court evaluated the constitutionality of this new
methodology by determining whether the shift adversely affected the utility's opportunity to recover the whole of its
prudent investment. 25 Ultimately, the Court approved the new methodology because it was projected to permit a
recovery of prudent investment “within the constitutional range of reasonableness” as measured under the old regime. 26
In reaching its decision, the Court recognized that “a State's decision to arbitrarily switch back and forth between
methodologies in a way which required investors to bear the risk of bad investments at some times while denying them the
benefit of good investments at others would raise serious constitutional questions.” 27 The switch at issue in Duquesne
did not present this problem because the new regime afforded the utility “a reasonable rate of return . . . given the
risks.” 28
United States v. Winstar 29 reached a similar result. There, the government entered into contracts with financial
institutions that held out the promise of preferred accounting treatment for certain assets in return for the institutions'
agreement to acquire failed thrifts. 30 Although the government retained authority to alter the banking law and nullify
this promised advantage--a step the Congress ultimately did take--the contracts allocated the risk of this change to the
government. 3 Because the financial institutions were not compensated for bearing this risk as part of the contract, the
government, once it breached its obligation to deliver the beneficial accounting treatment, was liable for damages. 32
In other words, the government was free to change the regulatory regime but not to foist the cost of that change on a
private party that had never been paid for bearing the risk.
E. The Role of Exclusive Franchises, Cross-Subsidies, and Competitive Revenues in Utility Ratemaking
Courts and regulators have become accustomed to brushing aside takings claims by utilities on the ground that the
claim is not cognizable unless and until the utility's overall financial integrity is compromised. According to this view,
the central teaching of Hope is not that prudent investment is the constitutional standard of compensation but that
there is no constitutional question as long as the “total effect” 33 of the rate order is that the utility is still able “to
operate successfully, to maintain its financial integrity, *461 to attract capital, and to compensate its investors for the
risks assumed.” 34 The inadequacy of a particular rate is irrelevant as long as the rates as a whole provide sufficient
compensation. But this principle has been misconstrued as immunizing from constitutional scrutiny rates that provide
insufficient revenue as long as the firm is managing to stay afloat. That error is especially important to correct now, as
utilities branch out into different jurisdictions and services.
The analysis of this issue begins with the premise that the government must provide full compensation for whatever
property it takes. If the government takes a sliver of real property for an easement, it must compensate the owner for
the value of that property right. It makes no difference how much property is left to the owner or how much money the
owner can make from the portion of the property not taken. In the utility context, as we have seen, the property taken
is the private capital that the utility must expend in order to fulfill its public service mandate. 35 The government must
pay in full for the capital so taken.
But it does not necessarily follow that the regulator must set each rate to cover the costs incurred to provide that particular
service. From the earliest days of its utility takings jurisprudence, the Supreme Court held that a utility cannot challenge
a rate on one particular service as confiscatory if the regulator establishes rates that it reasonably projects would produce

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

19

THE GILD THAT IS KILLING THE LILY: HOW..., 73 Geo. Wash. L....

sufficient revenue in the aggregate to cover all of the utility's costs. 36 In other words, the regulator could set one rate
below cost and make up for the loss by setting another rate above cost.
Such cross-subsidies are a permissible form of compensation only if the government is responsible for generating the
offsetting revenue. Otherwise, the revenue is not compensation provided by the government but instead is revenue already
due to the firm as recompense for the provision of other services. Such revenues are already spoken for. They are the
reward due to the firm for its provision of those other services. The government cannot claim that money, which already
belongs to the firm, as compensation for the obligation imposed by the government to provide other services below cost.
In simpler terms, the government could not compel General Motors to sell *462 Chevrolets to the poor below cost
because, due to earnings on Cadillacs and Buicks, the company as a whole remained profitable. Such a result, to borrow
a phrase from Justice Scalia, would mark the triumph of “the Robin Hood Taking, in which the government's extraction
of wealth from those who own it is so cleverly achieved, and the object of the government's larcenous beneficence is so
highly favored . . . that the normal rules of the Constitution protecting private property are suspended.” 37
The regulator is “responsible” for generating revenue from a supporting service only if the regulator sets the rate for
that service above cost and prevents competitive entry. If the market for the provision of the supporting service is open
to competition, the revenues received by the firm are due to its own efforts and not those of the government. Revenues
earned in a market open to competition are compensation for the risks the firm undertook when participating in the
market. The extent of those returns, moreover, is a function of the competitive dynamic, not of regulatory action. The
regulator cannot calibrate the revenues earned in an open market to produce an overall stream of revenues that it
projects will provide sufficient compensation for the capital taken for public use. Revenues earned in a market open to
competition cannot count as constitutionally required compensation because they are not a “reasonable, certain and
adequate” assurance of payment at the time the government effectuates a taking. 38
The Supreme Court has long recognized that the government cannot point to returns earned on the sale of competitive
services to satisfy its compensation obligation. The seminal case applying this principle is Brooks-Scanlon Co. v. Railroad
Commission, 39 in which the Court held that regulators could not justify below-cost railway rates by claiming that the
railroad was still profitable due to healthy returns in its competitive lumber business. 40 As Justice Holmes explained,
earnings from competitive operations are the firm's private property, and a firm “no more can be compelled to spend
that [money] than it can be compelled to spend any other money to maintain a railroad for the benefit of others who do
not care to pay for it.” 4 Competitive revenues are irrelevant to the analysis of whether rates are compensatory because
the government is not responsible for generating those revenues.
For the same reason, the Supreme Court recognized early on that a regulator may not justify deficient rates by pointing
to revenues generated under a different sovereign's jurisdiction. A state cannot, for example, excuse constitutionally
inadequate rates for intrastate services by pointing to positive returns for interstate services. “The State cannot justify
unreasonably low rates for domestic transportation, considered alone, upon the ground that the carrier is earning large
profits on its interstate business, over which, so far as rates are concerned, the State has no control.” 42 The revenues
for those *463 nonjurisdictional services are already spoken for: the other sovereign has already determined that they
are necessary to satisfy its just compensation obligation to the utility for the risks associated with the business conducted
under its jurisdiction. 43
A cross-subsidy is a permissible form of compensation only in a closed market within the plenary control of a single
regulator. That was the traditional model of utility regulation in effect for most of the twentieth century. The government
typically granted a monopoly to a single provider through an exclusive franchise. In addition to the other advantages of
such arrangements, 44 they enabled the regulator to shift costs between services and over time. To advance social policy
objectives, such as the advancement of universal service, regulators often reduced rates below the cost of service for
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some customers (e.g., residential users and rural customers) and compensated the utility by establishing above-cost rates
for other categories of customers (e.g., business customers and city dwellers). Likewise, regulators deliberately slowed
depreciation schedules to keep current rates low and to defer recovery of investments to future periods.
It was in this context that the Court in Hope articulated the “total effect” test. 45 In Hope and the other cases that
permitted cross-subsidies, the utilities at issue were regulated monopolies in all of their operations. In those cases,
therefore, it was proper to consider the company's overall revenues from all operations in determining the sufficiency of
a rate. But those cases clearly do not stand for the proposition that where the government's control is limited to part of
a utility's business, it can justify a noncompensatory rate by claiming that revenues from sources outside of its control
can make up the difference. Instead, Hope's “financial integrity” test 46 must be applied only to the utility operations
that the regulator controls to such an extent that it can be deemed responsible for generating the revenues from those
services. It does not include revenues earned from all operations under the regulator's jurisdiction to constrain. Revenues
from a competitive service do not suddenly become “compensation” from the government once the government makes
it more difficult for the firm to earn those revenues by imposing an additional burden on its ability to compete.
*464 The total effect test must therefore be used with greater caution today as utilities are branching out beyond
their regulated operations into competitive markets and as once closed utility markets are opened to competition.
Increasingly, utilities do not raise capital for a single regulated purpose. More commonly, utilities are subsidiaries of
holding companies, which in turn operate in many jurisdictions (often outside the United States) and in many lines of
business that are either unregulated entirely or at least open to competition. The ability of such a holding company to
raise capital is not probative of whether a rate order by a regulator of one of its many subsidiaries is compensatory.
Unless the total effect test is limited to consideration of the revenues from services that the regulator is responsible for
generating, the regulator can justify noncompensatory rates simply by adverting to the financial health of the corporate
family as a whole. That would enable the regulator improperly to take credit for revenues over which it has no control
and which are due to the firm as recompense for the services it provides in a market open to competition or under another
sovereign's jurisdiction. The regulator cannot use those revenues, which already belong to the firm, to compensate it for
the obligations imposed by that regulator to provide other services below cost.
A related excuse invoked by regulators is that the government has conferred various “benefits” on utilities that either
partially offset or fully relieve the government from the obligation to provide full compensation. Usually, the “benefit”
claimed is the utility's right to be a monopoly provider. Of course, that benefit is joined with the obligation to provide
service, which is the source of the obligation to provide compensation. The protection from competition was part of
the mechanism for providing compensation and does not relieve the government from that obligation. Other so-called
“benefits” simply reduced the utilities' cost of providing service--and thus reduced the amounts that consumers would
otherwise have paid. The government's provision of rights of way, material, and the power of eminent domain fall into
this category. If the government had not granted these privileges, the utilities would have had to expend additional capital
on their own to construct the infrastructure necessary to provide service. As customers would have been required to
pay rates that enabled the utilities to recover these additional costs (along with a return), those customers, and not the
utilities, were the ultimate beneficiaries of the government's largesse.
A more subtle form of the argument is that assets dedicated to the provision of utility service can also be used to provide
competitive services. The regulator may seek to allocate a portion of the costs of facilities used jointly for monopoly
and competitive services to the latter (and thus reduce the obligation to provide compensation for the former). Usually,
however, the regulator attempts to reallocate the costs of services retroactively--i.e., after the firm has been successful in a
competitive line of business and has generated profits, which the regulator can use to offset the costs previously allocated
to the regulated service. The retroactive reallocation of costs to competitive businesses is opportunistic: the regulator
will reallocate costs to the competitive business when the business is successful, but it will not reallocate costs back to the
regulated business if the competitive venture fails. The retroactive *465 reallocation of costs to the competitive business
thus systematically alters the risk profile of the competitive business by truncating the opportunity for gain without
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limiting the risk of loss. In addition, this post hoc cost reallocation is no different from the more direct application of
profits from the competitive business to fulfill the obligation to provide compensatory rates. Both are equally unlawful.
Because the allocation of costs of facilities that jointly support regulated and competitive services is necessarily arbitrary,
the regulator can retroactively reallocate joint cost to the competitive service in direct proportion to the competitive
profits. If the government cannot use a utility's past profits as a basis for limiting future returns, 47 it certainly cannot
use the profits of a competitive business to accomplish the same result. 48
F. Judicial Review of Utility Ratemaking
Because ratemaking is the method by which the government provides compensation for the taking inherent in a utility
regime, judicial review of ratemaking is essential to the protection of constitutional rights. As the Court explained in one
of its earliest cases involving the taking of utility property:
It does not rest with the public, taking the property, through Congress or the legislature, its representative,
to say what compensation shall be paid, or even what shall be the rule of compensation. The Constitution
has declared that just compensation shall be paid, and the ascertainment of that is a judicial inquiry. 49

The Court has therefore declared repeatedly that the judiciary has the final word on whether rates are compensatory. 50
A utility can challenge ratemaking as confiscatory in either of two ways. First, the utility can claim that the ratemaking
methodology is not designed to produce sufficient compensation. As noted, the objective or end of ratemaking is the
generation of compensation that is sufficient under the Constitution. If the methodology selected by the regulator is not
geared toward ensuring constitutionally adequate recovery, the utility can immediately challenge it on this basis. The
utility can claim that the methodology is arbitrary and capricious because it is not rationally directed at the establishment
of “just and reasonable” rates as required by the agency's governing statute. Likewise, the utility can assert that the
methodology does not meet the constitutional requirement because it does not provide a reasonable, certain, and
adequate promise to pay the constitutional minimum level of compensation. This species of challenge does not depend on
the outcome of the rate order *466 but goes to the systemic flaw in the methodology itself. The rates that are the product
of the regulator's chosen methodology, and the revenues that result from such rates, can be evidence of the inadequacy
of the methodology as a means of providing compensation. But neither rates nor revenues are necessary to this kind
of methodological challenge. Consider again the waterworks example, and suppose that the government decided that it
would establish rates based on the spin of a roulette wheel, allowing the utility a one-in-forty chance of adequate recovery
on its $1 billion investment each year and no increase in the rate of return to account for the methodological risk. Would
the rate be compensatory if the utility hit its lucky number in year one? Would the rate be confiscatory merely because
the utility missed in year two? The answer is obviously no. The deficiency in the methodology stems not from its results,
but from the fact that it is not reasonably calculated to achieve the end specified by the Constitution.
Again, Justice Brandeis correctly articulated the rule. His opinion for the Court in Northern Pacific Railway Co. v.
Department of Public Works, 5 which he authored two years after his concurrence in Southwestern Bell, invalidated
a rate order set by a state commission. The commission determined that railroads were entitled to rates for carrying logs
that covered only the average operating costs for all categories of freight by all railroads. 52 The Court held that the
ratemaking methodology was invalid because it only considered average costs and did not account for differences in
costs among the railroads or the categories of freight. 53 “[W]here rates found by a regulatory body to be compensatory
are attacked as being confiscatory, courts may enquire into the method by which its conclusion was reached.” 54
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A challenge to the end at which a ratemaking methodology is directed is different from a challenge to the means used by
the regulator to achieve that end. Regulators generally enjoy broad discretion in formulating a ratemaking methodology
that is designed to produce sufficient revenue to meet the constitutional target. 55 The regulator can select from a
variety of ratemaking methodologies: prudent investment, used and useful, price caps, replacement cost, etc. Setting aside
problems that may arise if the regulator shifts from one methodology to another, 56 any of these methods (and others)
is permissible as long as the regulator calibrates them so that the utility retains *467 a net probability of recovering
its prudent expenditures. In addition, the regulator has considerable discretion to decide how particular rates should
be set (e.g., the proportion of charges based on volume as compared to fixed charges), provided that these subsidiary
determinations are made within the context of a ratemaking methodology that is designed to generate sufficient revenue
to enable the utility to recover its prudent expenditures. The regulator must select a proper end--the generation of
sufficient revenue to permit the utility to recover prudent investment--and the judiciary must step in if it fails to do so.
But as long as the regulator is setting rates that are directed at the proper end, the means selected by the regulator are
largely within its discretion. 57
A second and distinct type of takings challenge is that the rate methodology, although designed to be compensatory,
did not in fact result in compensatory rates. The courts generally postpone such claims until after the effect of the rate
methodology is proven through actual experience with the rates. If the regulator is aiming at the proper target, the courts
tend to defer to its expert judgment that the rate will fulfill the regulator's objective of producing sufficient revenue to
cover the utility's prudent expenditure. The variables affecting the revenues the rate produces and the costs that the utility
necessarily incurs to provide service are too many and too complex for a court to have confidence second-guessing the
regulator's prospective judgment. If the regulator's prediction turns out to be incorrect, a utility can challenge the rate
at that point. 58 But such a challenge depends on actual experience.
Whereas the first type of challenge, which addresses the regulator's adoption of the wrong standard of compensation, can
be brought at the time the regulator adopts a methodology that reflects that error, the second type of challenge is often
dismissed as premature (or “unripe”) if brought before the rates have been put into place. 59 The Supreme Court seems
to have had the latter type of challenge in mind when it said in Verizon Communications, Inc. v. FCC 60 that the “usual”
kind of takings challenge in a utility ratemaking case is based on the actual impact of specific rates. 6 In those cases,
the “general rule” is that “any question about the constitutionality of ratesetting is raised by rates, not methods.” 62
But that does not mean that the utility is foreclosed from prospectively challenging a ratemaking methodology that is
directed at the wrong end. The Supreme Court in Verizon Communications did not address the utilities' claim that the
FCC's methodology was not directed at the proper target because the Court concluded that the methodology was not
yet completely formulated. 63 But if the Court had confronted a *468 methodology that was clearly not directed at
allowing recovery of prudent expenditure, the utilities' challenge would have been properly considered.
Deferring adjudication of a challenge claiming that the methodology is not directed at the standard of compensation
required by the Constitution has four significant problems.
First, it eliminates any check on irrational agency decisionmaking--i.e., decisions that are not directed to achieving the
objective of establishing “just and reasonable” (compensatory) rates.
Second, the failure to engage in prospective review of the agency's determination of the end of ratemaking creates a risk
that the liability for utility takings will fall on the Treasury, rather than on the users of utility services. By withholding
review until the methodology runs its course--and potentially generates uncompensated losses for utilities--the courts
create a risk that users will escape their obligation to make full payment for the services consumed and that the burden
of a true-up will fall on the public fisc.
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Third, deferring review of utility ratemaking thrusts the judiciary into a briar patch, eliminating from consideration
claims that are relatively easy to adjudicate, and replacing them with claims that raise extremely complex questions
of fact and causation. When reviewing a methodology, a court's task is limited to determining whether the ratemaker
has made adjustments to the rate of return appropriate to compensate for the risks created by the methodology. When
reviewing the results of a rate, however, a court is required to determine whether a shortfall suffered by a utility is the
result of a risk covered by the rate of return, or a risk for which the utility has received no compensation. Deferring
review of ratemaking methodology forces the judiciary to determine, for example, whether a utility's losses stem from a
downdraft in the economy, the force of competition, or a methodological risk imposed by the ratemaking regime. Such
questions are impossible to answer with precision. Deferring judicial involvement in cases where the method is aimed at
the constitutional standard therefore defeats the very purpose served by the doctrines of ripeness and deference, forcing
the courts to tackle questions that are far beyond their institutional competence.
Finally, a key purpose of ratemaking is to ensure that the utility is able to attract capital in the marketplace--a purpose
that is defeated by deferring review until the utility's losses come to fruition. Delay and uncertainty increase the risk
facing utility investors and therefore increase the cost of capital. The result is higher costs for the utility and higher prices
for ratepayers. Justice Brandeis understood this point, recognizing that the public “can get cheap service from private
companies, only through cheap capital,” and “ample service through private companies, only if investors may be assured
of receiving continuously a fair return upon the[ir] investment.” 64
*469 II. Judicial Confusion of Regulatory Takings and Utility Takings
Given the high costs of judicial inattention, the central need of modern utility jurisprudence is a reinvigoration of
the courts as a bulwark against the confiscation of utility property. The dilution of the judiciary's supervisory role
over ratemaking reflects judicial confusion about the constitutional principles applicable to takings in general and to
government regulation of utility rates in particular. The greatest source of confusion in takings law arises from the failure
to distinguish between two fundamentally different forms of government action. The first is a taking by means of an
appropriation of private property, whereby the government transfers the use and enjoyment of property from the owner
to the public. The second form is government regulation that restricts the owner's use of property. Regulation limits the
usefulness of the property to the owner, but it does not shift that use to a third party. As the Supreme Court recently
stated in Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency:
[The] plain language [of the Fifth Amendment] requires the payment of compensation whenever the
government acquires private property for a public purpose, whether the acquisition is the result of a
condemnation proceeding or a physical appropriation. But the Constitution contains no comparable
reference to regulations that prohibit a property owner from making certain uses of her private property. 65

This Part explains how these two kinds of action are distinct, why the Constitution establishes different rules to evaluate
each, and why utility cases, like physical occupation cases, involve appropriations.
A. Appropriation Versus Restriction of Use
At the outset, the distinction between appropriative and regulatory action must be clearly understood. As discussed
below, appropriation is the core situation addressed by the Takings Clause. When the government shifts the use and
enjoyment of property from the owner to the public--when it appropriates to itself or to its designee all or part of the
economic opportunity that inheres in property--the government has taken the property. The paradigmatic case is the
condemnation of land or the granting of a permanent right of physical occupation to a third party. 66 Other examples
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are discussed *470 in detail below. 67 At this stage, the main point is that government appropriation is a taking per se,
without regard to the government's need or the owner's loss. When use is appropriated, a taking has occurred no matter
how compelling the government's justification for its action. Even in cases of direst emergency--for example, the need
for supplies to conduct a war-- government appropriation of the use of property is a taking. 68 Likewise, the extent
of the impact of the appropriation on the owner is irrelevant. The appropriation of even a tiny fraction of the owner's
interest in property is a taking. 69 If the government condemns a five-inch strip of land to build a highway that crosses
a corner of the property, it has effectuated a taking by appropriating the owner's use of that property. It does not matter
that the owner did not plan to use that strip, that the remaining 500 acres of the lot are untouched, or that the owner
retains 99.99% of the value of the property. As the Court stated in Tahoe-Sierra: “When the government physically takes
possession of an interest in property for some public purpose, it has a categorical duty to compensate the former owner,
regardless of whether the interest that is taken constitutes an entire parcel or merely a part thereof.” 70
The second situation is government action that restricts the owner's use of property. Regulating owners' use of their own
property is the sine qua non of the police power. Government has an essential role in defining how far an owner may
go in using its own property in relation to the rights and interests of other members of the community. Such limitations
are permissible and necessary. Requiring compensation in every case in which the government restricts an owner's use of
property would destroy the government's ability to regulate. Accordingly, such regulations are not regarded as takings
in most cases.
Beginning in Pennsylvania Coal Co. v. Mahon, 7 however, the Supreme Court recognized that nonappropriative
government action that restricts an owner's use of property can go “too far.” 72 In this context, the Court has struggled
to articulate a coherent standard for determining when regulation crosses the line. It has generally eschewed categorical
approaches in favor of context-specific consideration of the impact of regulation 73 --what the Court *471 calls “ad
hoc, factual inquiries.” 74 Although it can hardly be called a “standard,” the Court has considered three factors in
attempting to identify particular situations in which government regulation of property amounts to a taking: (1) the
nature of the governmental action; (2) the severity of the economic impact of the regulation; and (3) interference with
the owner's reasonable investment-backed expectations. 75 Thus, a regulation may be regarded as a taking only in an
extreme case based on a consideration of factors that are irrelevant to the classification of an appropriation as a taking
per se. In particular, the test for regulation is largely owner-centric. The harm caused to the owner, measured in terms of
the destruction of reasonable expectations and the value remaining, is critical in identifying the cases in which regulation
has such drastic effects on the owner that it crosses the line to a taking. Even so, fairly drastic effects are usually not
regarded as takings, as long as the government leaves the owner with some economically valuable use of the property. 76
The confusion between these distinct categories has arisen because the courts have been so absorbed in attempting to
divine the limits of regulation that they have lost sight of the rule applicable to appropriations, which has nothing to do
with the impact of the government's action on the owner. The free-floating inquiry into the fairness of a regulation from
the owner's point of view is relevant only to identify those exceptional cases in which regulation goes too far. Unless the
distinction between appropriation and regulation is maintained, the factors considered in determining whether regulation
amounts to a taking may be improperly transferred to cases involving government appropriation, thus undermining
the core protection of the Takings Clause. The three-factor test to evaluate regulations, which is owner-centric, was
never intended to be used--and should not be used--as a limitation or qualification on the categorical rule applicable to
appropriations, which focuses on the transfer of the right to use and enjoy to the public. The government's power to
destroy does not entail a power to steal, and the government's power to devalue property by regulation is not equivalent
to its power to appropriate value from an owner and give it to the government or to a third party. The determinative
consideration is the appropriation of the productive use of the property to the public, not the extent of the impact of
the government's action on the owner.
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*472 The distinction between appropriation and regulation is inherent in the Constitution and generally explains the
results of the cases. 77 The distinction is sometimes recognized in the case law (although it is usually wheeled out in
order to shoot down a claim for compensation). 78 Unfortunately, however, the distinction is not always maintained,
and the courts seem to be moving unthinkingly in the direction of applying the ad hoc, totality-of-the-circumstances
test to direct appropriations of the use and enjoyment of property. This tendency is reflected in the suggestions of some
commentators that every government action should be evaluated under the three-factor test. 79 If that were the rule,
the government would have a license to steal. As long as it does not totally destroy the value of the property, it can
appropriate almost the entire use.
Nowhere is this confusion more evident than in the context of the analysis of the constitutional principles applicable to
utility regulation. The Supreme Court has not clearly articulated, at least in recent years, 80 whether the regulation of
rates charged by public utilities falls into the per se takings category or is instead to be evaluated under the three-part test
reserved for regulatory takings. In fact, the advent of a fuzzy jurisprudence for regulatory takings has begun to infect
the analysis of utility ratesetting. This unfortunate trend is evident in Chief Justice Rehnquist's opinion for the Court in
Duquesne, 8 which, despite its perspicuity in laying down the rule to evaluate shifts in ratemaking methodologies, 82
nevertheless evidences befuddlement about the basic constitutional categories applicable to review of utility ratemaking.
The closest the opinion comes to recognizing that a different *473 standard might apply in ratemaking situations
as compared to regulatory takings is its impenetrable comment that the “partly public, partly private status of utility
property creates its own set of questions under the Takings Clause of the Fifth Amendment.” 83 The opinion never
makes clear what those questions are or how they are to be answered. Instead, it refers to the amount of capital that
the utility is entitled to recover and the rate of return it is entitled to earn as issues which “[a]t the margins . . . have
constitutional overtones.” 84 These questions do not have “overtones”; they are the melody itself. While purporting
to reaffirm the “teachings of Hope,” 85 Duquesne clouds the constitutional principles so clearly set forth in Hope and
its progenitors.
It is not surprising, then, that courts and regulators have become confused about those principles and have erroneously
infused the analysis of utility takings with principles that apply to the analysis of whether government regulation
constitutes a taking. This trend is reflected in the explicit or implicit assumption that the test for evaluating whether a
rate order is confiscatory is equivalent to the test for determining whether a regulation amounts to a taking--that the
“total effect” of a rate order is to deprive the utility of the opportunity to earn a fair return only when the rate order 86
“goes too far.” 87 This has led to the mistaken conception that an order regulating a utility's rates will not be regarded as
a taking unless the government's action constitutes a “taking” under the three-factor test used to evaluate the impact of
government regulation. 88 Government compulsion to invest the capital necessary to provide service would not, under
this view, be a compensable taking as long as the total effect of the government's action leaves the firm with some residual
value. So the government could, under this construct, order our water utility to build a plant that costs $1 billion and
then, after it is built, limit the company to recovering $500 million in rates. Because the value of the utility's property was
not totally destroyed, because the utility had to expect that regulation would change, and because the government had
*474 a compelling interest in lower rates, the government could appropriate $500 million scot-free. Something must
be wrong here.
The problem lies in the superficial view that such regulation is akin to the government's regulation of any other business-regulation that may impair the value of the business, but does not thereby necessarily constitute a taking under the threefactor test. As noted, however, this view fails to appreciate the central characteristic of a utility regime: government
compulsion to provide service to the public. The government does not merely limit the manner in which a utility may
operate, but affirmatively mandates that a utility do business--and, as a necessary consequence, affirmatively mandates
that the utility dedicate its capital to public use. Such compulsory service entails an appropriation of the use of capital
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from the owner to the public. It is a taking per se, without regard to the government's interest, the effect of the
government's action on the owner, or any other “factor” that is used to determine if a regulation goes too far.
B. Constitutional Language and Structure
The Fifth Amendment reflects the basic principle that government appropriation of the right to use and enjoy private
property is a taking per se, whereas government action that only restricts the owner's use of property is generally not a
taking but can become one in extreme cases.
The language, structure, and purpose of the Fifth Amendment require a focus on the mandated appropriation of the
use of property. To begin, the word “taken” itself connotes the appropriation of property. “Take” derives from the Old
English “tacen” or Norse word “taka,” which meant to “grasp, grip, seize, lay hold of.” 89 In essence, from the earliest
usage, “take” meant
“to transfer to oneself by one's own action or volition (anything material or nonmaterial).” This becomes
then the general or ordinary sense of the verb, which falls into two main divisions, take in the sense of “seize,
grip”, hence “appropriate”, and take in the sense of “receive or accept what is handed to one.” 90

At the time the Fifth Amendment was enacted, this was how “take” was defined. 9 Property is thus “taken” when
someone other than the owner ends up using it. By its nature, a taking involves a conversion of ownership from one to
another, either de jure (when the government takes legal title) or de facto (when the government appropriates the use
the property theretofore belonging to the owner). 92 Moreover, as Jed Rubenfeld has persuasively argued, *475 93
the text of the Fifth Amendment refers not simply to property that is “taken,” but to property that is “taken for public
use.” 94 The latter phrase indicates a focus on situations-- like eminent domain or the requisition of supplies during
wartime 95 -- that involve government appropriation of the use of private property. 96
In addition, the structure of the Fifth Amendment supports this interpretation. The clause immediately preceding
the “taken for public use” provision ensures that “no person shall . . . be deprived of . . . property, without due
process of law.” 97 Both clauses refer to “property,” but they use different terms to describe the government action at
issue--“deprive” in the first case and “taken” in the second. The use of different terms and sentence structure in these
adjacent clauses dealing with property suggests that the phrase “person . . . shall be deprived” should be interpreted
differently from the phrase “property be taken.” 98 One is “deprived” of property if the property is destroyed or the
owner's ability to use it is otherwise curtailed, whether or not the property is subsequently used by the government
or its nominee. 99 The Due Process Clause thus takes the owner's point of view, and it entitles the owner to process
but not necessarily to compensation when his property right is diminished. This focus on the owner is reinforced by
the sentence structure, which refers to a “person” whose property is deprived. By contrast, the next clause refers to
“property” that is “taken for public use.” The focus in the latter situation is not on the owner but instead on the character
of the government's action. When the property is “taken for public use,” the government uses the property for its own
purposes. In these circumstances *476 both process and compensation are required, regardless of the impact of the
government's action on the owner.
C. The Nature of Property
Deeper philosophical and jurisprudential considerations likewise support the per se rule that government action that
transfers the right to use property from the owner to the public is a taking, whereas regulation of the owner's use of
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property is a taking only in an extreme case. “Property,” as a concept that describes an individual's relationship to an
object, carries two different significations. The first is the idea that the object can be owned, which necessarily means
that one person's claim to use that object is superior to others' claims. The second concept bound up with property is the
extent of use of the object permitted to the owner. The first idea has to do with who has the right to use; the second has
to do with how property can be used. The first idea describes a prepolitical relationship that sets a limit on government
action; the second is defined by positive law.
The very idea of property as a thing that can be owned necessarily connotes that one person's claim to use the object is
superior to others'. If everyone's claim to use the object is equal, then the object is communal. Private property stands
in contradistinction to communal property in that the owner can prevent others from using it. Property is not “owned”
if the putative owner cannot exclude others. As Blackstone explained, the right of property is “that sole and despotic
dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of
any other individual in the universe.” 200 When the government prevents the owner from excluding others--that is, when
it transfers the right to use the property--it destroys the essence of the property right. The Supreme Court has thus
instinctively recognized that the right to exclude is a central, indeed defining, characteristic of property. 20 The right to
exclude is what defines property as “mine,” as opposed to “yours.” When the government destroys the right to exclude,
it strikes at the core of property.
Positive law cannot alter this fundamental characteristic of private property. The irreducible core meaning of “property”
is the right to exclude. If the identity of the person with a superior right to use an item of property is subject to the
majority's vote, then there can be no private property; no one will ever have the exclusive right to use property as long
as that use can be shifted at will to another. When the government eliminates the right to exclude, it takes property by
definition. The Fifth Amendment presupposes that the individual's “property” right already exists and cannot be taken
by *477 the government without just compensation. Indeed, the Framers believed that the right to property, in this
sense, was a natural right logically existing prior to government. 202 If the government could avoid the obligation to pay
by redefining property at will, the protection would be rendered nugatory. 203
The constitutional command that government respect the owner's superior claim to the use of property is necessary to
address the danger of theft of property that is inherent in the political process. Unless there is a core “right” of property
that is a check against (and not defined by) positive law, the idea of private property is meaningless. In any political
regime, there will be a strong temptation for the rulers to steal property for their own benefit. In a democracy, the
majority has a natural inclination to redistribute--to take property from the (wealthy) minority and transfer it to the
(poorer) majority. Indeed, there will always be a minority of one who faces an appetitive majority that desires to use that
person's property. 204 As the Founders recognized, this redistributionist temptation threatens the security of property
and ultimately the stability of the political regime itself. 205 Without a fixed line of demarcation between what is “mine”
and what is “yours,” the political process would devolve into class and ultimately individual warfare over whose claim
to particular property is superior. This sounds a lot like the state of nature, in which individuals' competing claims to
own an object are ultimately resolved by force. Of course, a government in which ownership of property is not a matter
of right but instead is determined by force would fail *478 its essential purpose. Indeed, some people might be better
off in a state of nature, in which they would have at least some means to protect property they claimed as their own,
than in a regime in which individuals must relinquish their natural right to protect their property by force and in which
the government has the complete prerogative to determine ownership.
These risks of redistribution, which are inherent in any situation in which the government appropriates the use of property
for the benefit of the public, 206 can be addressed by an organic law that limits the scope of permissible government
power. This can be done in two ways. First, the organic law could absolutely prohibit the government from appropriating
property, even when the appropriation is justified by a compelling public need that is not based on a desire to
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redistribute as such. 207 The Constitution, however, takes a second approach, permitting the government to appropriate
property--that is, to take private property “for public use” --but only if it pays “just compensation.” 208 Obviously, the
compensation requirement protects the security of property ownership by restoring the economic opportunity inherent
in the owner's superior claim to use the object that is taken. But it also serves a critical role in defusing the danger of
redistribution that is inherent in a democratic regime. The absolute requirement to pay compensation neutralizes the
redistributionist impulse by ensuring that government appropriation of property occurs only when it serves the public
good as measured by an objective that is separate from redistribution. 209 The democratic redistributionist *479 impulse
is to appropriate property without paying for it; the government (that is, the public at large who finances the government)
will be willing to pay for a taking of private property only when the public is benefited. By requiring compensation,
the Takings Clause tends to direct appropriations of private property toward a public interest beyond satisfying simple
redistributionist impulses. 2 0 The compensation requirement protects against the misuse of government power in those
situations in which its exercise is inherently most dangerous--when the government seeks to provide a benefit to the
public by appropriating the economic opportunity of property ownership.
When the government does not appropriate the use of property, but instead regulates the owner's use of property,
different issues arise. Whereas the government is constrained to recognize the owner's right to exclude others from
using the owner's property, the government's determination of the extent of the owner's permissible use is not inherently
incompatible with the idea of property. Ownership of a thing does not connote the unlimited right to use it in any way the
owner sees fit. Indeed, an owner's right to use property is inherently limited. Any person's exercise of rights, whether of
liberty or of property, has the potential to impinge upon another person's enjoyment of their rights. Government, at least
in domestic affairs, is all about regulating how individuals interact with one another--determining when one person's
rights end and another's begin. We call such regulation the “police power”: limits imposed by positive law on individuals'
liberty and their ability to use their property based upon its relationship to others.
Thus, it is entirely unobjectionable for the government to prohibit an owner from using his or her property in a way that
harms others. 2 The government can severely limit the use of property, and thus destroy most of its value, in order to
prevent such harm. The police power has been extended even further, as the government imposes restrictions on the use
of property that are designed to benefit others. 2 2 Although the propriety of the latter *480 extension of the police
power has been challenged, 2 3 the fact remains that positive law, at least within broad limits, can define the extent of the
owner's permissible use of property. 2 4 This is the sense in which the Supreme Court has said that property is defined
by state law. 2 5 The power of the state to define the extent of the owner's permissible use of property, however, does not
encompass the fundamentally different power to define away the owner's right to exclude others from using the property.
The latter right is not subject to modification by positive law.
The political process establishes the positive law that demarcates the extent of the owner's permissible use of property,
and it is designed to serve as a way of determining what uses of property are consistent with the public interest. Some kind
of process is necessary to sort out the extent of permissible use of property. The determination of how far the owner may
go in using property without adversely affecting others requires a contextual balancing of competing interests, which
is usually accomplished through a process that looks to the specific facts, as opposed to a categorical or constitutional
limitation. As long as the government's action involves only determining the extent of the owner's permissible use of
property, and not appropriating an economic opportunity inhering in the property, the political process is more likely
to produce a reasonable outcome. The majority has a self-interest in imposing only reasonable restraints on the use of
property because the majority would subject itself to such restraints to the extent it has or aspires to obtain property, at
least if the restriction on the use of property is generally applicable and does not single out particular property owners. 2 6
There are, in addition, certain characteristics of regulation of the owner's use of property that render it more likely to
be directed at promoting the public good than at transferring the right to use property from one person to another.
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One such characteristic is “average reciprocity of advantage” 2 7 --the idea *481 that all property owners benefit from
restrictions imposed on each of them, even if not in exact proportion. Another and related justification is that restrictions
on one owner's ability to use his property may prevent that owner from harming others--and thus the restricted owner
benefits to the extent other owners are prevented from harming him.
We can therefore recapitulate the core meaning of property as the owner's exclusive right to use the property to whatever
extent use is permitted. 2 8 Although positive law may define the scope of the economic opportunities to which property
may be devoted, any opportunities that positive law permits belong to the owner. When the government appropriates
those opportunities from an owner and gives them to a third party, compensation is due.
D. The Limits of Regulation
Unlike the per se rule that government appropriation of the use of property is a taking, regulation of the owner's use of
property is the ordinary grist of the government's mill. If the government had to compensate the owner for any reduction
in value of property resulting from any regulation, the police power would be nullified. In Justice Holmes's famous
words: “Government hardly could go on if to some extent values incident to property could not be diminished without
paying for every such change in the general law.” 2 9 But while regulation of the owner's use of property is not subject
to a categorical rule requiring compensation, it does not follow that the government's power to destroy the value of the
owner's property is limitless.
At first, the restraint on regulatory destruction of value was the view that the police power was inherently limited.
Regulations were held permissible only if they prevented an owner from using property to harm others. 220 *482 The
“very essence of government” 22 was to enforce the maxim sic utere tuo ut alienum non loedas. 222 It was thought to
be beyond the power of the government to “control rights which are purely and exclusively private.” 223 As applied to
business property, this meant that the government could not regulate the charges set by the owner, whose use of property
to offer goods or services could not be regarded as “harming” consumers who chose to purchase them. But there was
always an exception for the regulation of certain businesses that were affected with the public interest. 224 Once the
Supreme Court decided in Munn v. Illinois 225 that this category could be expanded, 226 the limits on the police power
were doomed. The limits lasted for a while: the Lochner doctrine resulted in the invalidation under the Due Process
Clause of laws that went beyond the police power by regulating private business transactions. 227 But Munn planted the
seeds of the destruction of this reasoning, which bore fruit in Nebbia v. New York, 228 in which the Court held that the
determination of what businesses were affected with the public interest was a legislative function. 229 Meanwhile, the
courts receded from the effort to use substantive due process as a way of limiting the permissible scope of the police power
to harm-preventing regulations. 230 Although it is debatable whether the courts could have maintained the distinction
between permissible harm-preventing regulations and impermissible benefit-producing regulations, 23 the demise of
judicial supervision of the scope of the police power effectively left the government free to engage in plenary regulation
of the use of property. 232
Without a judicial limit on the police power, property owners had to rely on the political process to prevent regulations
that undermine the security of property ownership. As noted, the political process offers some meaningful protection,
but it is far from perfect. There are still opportunities for the government to take actions that, although in the form of
restriction, are tantamount to an appropriation of the productive use of property. But even if the government's objective
is not simply redistribution, but promotion of the public welfare by means of the imposition of a negative restraint on the
*483 owner's use of property, expansive government regulation can impose severe burdens on certain property owners.
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It is no coincidence that the Takings Clause made its entrance into the analysis of government regulation just at the
time that the battering ram of Munn had broken down the limits on the police power. 233 With the demise of judicial
supervision of the scope of the police power and the inadequacy of the political process to protect property values, some
new source of protection was required. In Mahon, 234 the Supreme Court found it in the Takings Clause. Mahon held
that certain government actions that were not in form appropriations nevertheless could “go too far” --not in the sense of
being beyond the police power, but in the sense of constituting a taking of private property justifying compensation. 235
The government can regulate, but in an extreme case it must pay the owner for the loss thereby caused.
Defining what regulations go “too far” has proven to be impossible. It is tempting to say, by analogy to the archetypal
case of appropriation, that regulations cross the line when they produce benefits for persons other than the owner. But
that would improperly merge distinct types of public benefits. Appropriative action transfers the economic opportunities
that inhere in the use of property from the owner to a third party. Regulation that restricts an owner's use of property
may confer a benefit on others in a diffuse sense, but that benefit arises from the owner's nonuse of property. 236 The
latter form of public benefit is categorically different from the transfer of the right to use the property to the public. As
Justice Brandeis explained: “The restriction upon the use of this property can not, of course, be lawfully imposed, unless
its purpose is to protect the public. But the purpose of a restriction does not cease to be public, because incidentally some
private persons may thereby receive gratuitously valuable special benefits.” 237
Instead, the regulatory takings cases tend to focus less on the benefit created and more on the impact of the regulation
on the owner. The judicial impulse to examine the impact of the regulation from the owner's point of view was evident
from the very start of regulatory takings jurisprudence. In Mahon, Justice Holmes began by considering “the extent
of the diminution” in determining whether the police power went too far. 238 When the diminution “reaches a certain
magnitude,” he said, “in most if not in all cases there must be an exercise of eminent domain and compensation to sustain
[it].” 239 So too in later cases, the courts have considered the extent of the harm caused by the government's regulation
and its impact on investment-backed expectations. 240 Of course, the fact that regulation diminishes the value of *484
the owner's property is not and could not be the test, for any regulation by definition prevents the owner from using
property in a way the owner would prefer and to that extent diminishes its value. Thus, the “economic impact to the
owner” became a factor, but not a determining factor. Inconsistency was inevitable. Regulations that cause massive
economic harm to the owner are held not to go too far, 24 whereas others with only a slight impact are found to constitute
regulatory takings. 242
As a result, the regulatory takings cases have fallen back to a three-factor, ad hoc test that tries to get at the idea of
fairness to the owner. As the Supreme Court often says, the compensation requirement “was designed to bar Government
from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public
as a whole.” 243 Whenever the Supreme Court invokes “fairness and justice” as the rule of decision, you know you are
in trouble. It is inherently vague and subjective. As it turns out, the Court has usually not considered it unfair or unjust
to force owners to bear fairly heavy burdens, at least if the owner is rich. 244
Whatever the merits of this ad hoc analysis of regulatory takings, it would be a serious mistake to export them to core
cases of appropriation. To be sure, it is fair to require the government to compensate the owner for the appropriation
of the use of property. But the congruence between the fairness of requiring compensation for appropriations and the
fairness of requiring compensation in some cases of regulation does not mean that a free-floating conception of fairness is
the rule of decision in both situations. The Constitution establishes a categorical rule requiring compensation in all cases
of appropriation based on the character of the government's action that transfers the right to use property to another. As
noted, the rule does not take the owner's point of view, and compensation is due without regard to whether a particular
judge would consider compensation as “fair” to the owner in a particular case.
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Take the case of a simple condemnation of property through eminent domain--a core situation addressed by the “taken
for public use” clause. 245 These facts alone establish that the government has taken the property and must pay just
compensation. The determination would not depend on any *485 separate judicial determination of whether it would
be “fair” to require the owner to bear that loss depending on when it bought the property, how much other property
the owner holds, etc. The Constitution determines that it is fair to pay compensation in this situation. So too, when
the government appropriates the use of property from the owner and gives it to the public, the Constitution requires
payment.
E. Examples
The distinction between the government's appropriation of the use of property and its regulation of the owner's use
helps explain the results, if not the reasoning, of many of the cases and sets in context the analysis of utility takings. To
begin, consider the cases involving physical occupation of real property. About the only rule that the Court has applied
consistently in this area is that the government must pay just compensation when it requires the physical occupation of
real property. 246 The operative fact in such cases is that the government is appropriating the use of the property for the
benefit of the public. 247 In Loretto, a cable TV company acquired the right to use a portion of the owner's building. 248
In Pumpelly v. Green Bay Co., 249 the government appropriated the use of land by permanently occupying it with
water. 250 In United States v. Causby, 25 the government appropriated the use *486 of property by allowing airplanes
to fly over it: “[T]he land is appropriated as directly and completely as if it were used for the runways themselves.” 252
In Kaiser Aetna v. United States, 253 the government imposed a navigational servitude that allowed the public to enter
upon and use the owner's marina. 254 In each of these cases, compensation must be paid because the government has
appropriated the use of property from the owner--regardless of the extent of the diminution in the value of the land,
the owner's ability to use the property concurrently with others, or any other consideration bearing on the amount of
harm suffered by the owner. These cases are, therefore, categorically different from those that merely restrict the owner's
use of his own real property. 255 A direct appropriation of use is a taking per se; a regulation of the owner's use of real
property is presumptively not a taking unless, perhaps, it is an indirect means of accomplishing the same end, or unless
its burden is so extreme that it would be unfair to require the owner to bear the cost itself.
Government action affecting tangible personal property can be analyzed in similar terms. The government can surely
regulate and even prohibit coal exports, but it cannot seize coal that would have been exported without payment of just
compensation as measured by the owner's opportunity to sell the *487 coal elsewhere (including selling it abroad, if
permitted). 256 The government can regulate and perhaps even outlaw tobacco sales, but if it appropriates cigarettes,
it must pay for them. 257 The government could impose a regulation prohibiting car owners from using their vehicles
one day a month. Such a restriction could be justified by the public interest in conserving fuel or reducing traffic jams
(average reciprocity of benefits) or reducing emissions (prevention of harm). It probably would not be regarded as a
regulatory taking because the burden it imposes on car owners is not so severe that it would be unfair to require them
to bear it. But if the government required the owner to allow an indigent person to use the owner's car on the one day a
year when the owner is prohibited from using it, compensation would be required even though the impact on the owner
might be far less severe than the restrictions on the owner's use. 258
Regulation of intellectual property can be viewed in the same terms. Intellectual and other intangible forms of property
are entitled to the protection of the Takings Clause. 259 A government regulation that reduces the value of intellectual
property by limiting the owner's use would not amount to a taking, except perhaps in an extreme case. Thus, the
government can limit the owner's right to sell a copyright; 260 it can require public disclosure of trade secrets in order to
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protect public health; 26 and perhaps it can condition the grant of a license to conduct a regulated business on the waiver
of intellectual property rights, 262 at least if those rights are related to the government's regulation of the business. 263 In
each case, the regulation might be deemed a taking if it “goes too far” in its destruction of intellectual property, especially
in the presence of reasonable, investment-backed expectations. 264 But when the government seeks to use, or to allow a
third party to use, the owner's intellectual property rights, a per se taking occurs.
Monsanto presents an example of both per se and regulatory takings of intellectual property. In order to obtain a
license to sell pesticides, Monsanto submitted data to the EPA under a 1972 statute that prohibited the EPA from
disclosing or using information designated a trade secret. 265 In 1978, Congress passed a new statute that permitted the
EPA to disclose or use all information, including trade secret information previously submitted in connection with the
evaluation of follow-on applications by other firms for licenses to sell similar pesticides. 266 The Court held that the
disclosure and use of trade secret information submitted prior to the enactment of the 1972 statute *488 prohibiting
its disclosure, or subsequent to the 1978 statute requiring its disclosure, did not constitute a taking. 267 The Court
emphasized that Monsanto had no reasonable, investment-backed expectation that the trade secret information it filed
during these periods would not be disclosed by the government. 268 On the other hand, the Court found that Monsanto
reasonably relied on the protection of trade secrets provided in the 1972 statute. 269 The Court also observed that the
public disclosure of the information would destroy its competitive value, which depended on the trade secrets remaining
secret. 270 Accordingly, the Court held that the government's disclosure and use of trade secrets filed by Monsanto
between 1972 and 1978 was a compensable taking under the three-part test for regulatory takings. 27
A better way to analyze the facts of Monsanto would be to view it as a case of government-mandated use of the
owner's trade secrets. Prior to the adoption of the 1978 statute, Monsanto had the exclusive right to use its trade secrets.
Thereafter, the government required Monsanto to disclose the information to its competitors, who could use it to obtain
their own valuable licenses. The appropriation of the use of Monsanto's trade secrets rendered the government's action
a taking per se. There are hints of this analysis in the Court's opinion. The Court refers to the government's use of
Monsanto's information in connection with the “evaluation” of competing license applications, and it observes that
competitors “are allowed to use” the trade secret data. 272 The Court emphasized that “it is the fact that operation of
the data-consideration or data-disclosure provisions will allow a competitor to register more easily its product or to use
the disclosed data to improve its own technology that may constitute a taking.” 273 At the same time, the Court was
focused on the destruction of Monsanto's property right in the trade secret by virtue of its public disclosure--an ownercentric analysis that inevitably introduces the difficulties of the regulatory takings doctrine.
The government's treatment of trade secret information submitted before 1972 and after 1978 also involved an
appropriation of the use of Monsanto's information, but not necessarily a compelled use. Monsanto was certainly aware
that the government could transfer to competitors any information Monsanto submitted after 1978. When Monsanto
chose to submit trade secrets after that date, it arguably agreed voluntarily to permit disclosure. The same might be
said of information Monsanto submitted prior to 1972, although those facts are more debatable. The Court viewed the
government's action in these circumstances as akin to a condition on the grant of the government privilege of a license
to sell pesticides. 274 The government's power to prohibit pesticide sale altogether carries with it the lesser power to
*489 condition the sale on the provision of information necessary to evaluate its safety. Assuming a nexus between the
requirement that license applicants provide information and the regulation of pesticide sale, the information disclosure
requirement puts the applicant to the choice of participating in the market at the price of disclosing trade secrets or
choosing not to participate at all. 275 A condition on the entry into a business may not reflect the kind of compulsion
that is essential to make out a per se takings claim. 276
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A fourth example is government regulation of private capital. The government can restrict the owner's use of capital
by limiting investment opportunities, prescribing conditions for transfers of capital, and even reducing the value of
capital itself. 277 Such actions would be analyzed under the regulatory takings doctrine and likely would be found not to
constitute a taking. But when the government appropriates the use of private capital, there is a taking per se. Brown v.
Legal Foundation, 278 the Supreme Court's recent decision on interest on lawyers' trust accounts (“IOLTA”), illustrates
this principle. The government required attorneys who received funds on behalf of clients to deposit them in IOLTA
accounts in those circumstances in which it would not be economic to open a separate interest-earning account to hold
those funds. The capital so deposited was the property of the client, and the Court had previously held that the interest
earned on those amounts also belonged to the client. 279 In Brown, the Court agreed that the transfer of such interest to
the Legal Foundation of Washington (“Foundation”) was a taking per se without regard to the three-factor regulatory
takings standard. 280 The Court properly applied the per se rule because the requirement to deposit funds in IOLTA
accounts transferred the use of the capital from the client to the Foundation. The Court passed over this point, noting
that the deposit requirement involves merely:
a transfer of principal and therefore does not effect a confiscation of any interest. Conceivably it could
be viewed as the first step in a *490 “regulatory taking” which should be analyzed under the factors set
forth in our opinion in Penn Central. Under such an analysis, however, it is clear that there would be no
taking because the transaction had no adverse economic impact on petitioners and did not interfere with
any investment-backed expectation. 28

The Court's focus on the impact of the deposit requirement on the owner ignores the controlling fact that the reason
for and effect of the requirement is to transfer to the Foundation the use of the capital. 282 This error led the Court to
the tenuous conclusion that no compensation was due for the per se taking of interest because the client could not have
earned interest on the funds, and therefore the transfer did not cause the owner to sustain any loss. 283 As the dissent
points out, the client's loss included the interest, which was part of the owner's property at the time of the transfer. 284
On the other hand, if the taking was the transfer of the use of the capital resulting from the requirement to deposit funds
in IOLTA accounts, the Court's conclusion was correct. Compensation is due as of the date of the taking. 285 When the
government required the capital to be deposited in an IOLTA account, the client had no alternative use for it--the client
could neither obtain the principal nor invest it in another interest-bearing account. Viewing the taking as occurring at
the time the government took the capital for public use, rather than when the interest was transferred, the measure of
the owner's loss was zero. 286
Utility regulation, like other appropriations of the productive use of capital, involves a mandated appropriation of the
use of private property. A classic utility regime involves government-mandated production for the public. The defining
characteristic of this regime is the appropriation of the use of capital for the benefit of the public, which constitutes a
taking per se. 287 *491 When the government directs a utility to provide service, it has compelled the firm to invest the
capital necessary in order to produce the output to be consumed by the public. The firm's required output represents
the productive use of the capital invested in the enterprise. In other words, the capital is converted into output that is
consumed. In this sense, by requiring output, the government is appropriating the use of the capital for the benefit of
the public. 288
F. Compulsion and Sunk Costs
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The preceding discussion relies not only on the concept of appropriation of the use of capital but also on the element of
government compulsion. A taking occurs only if the government imposes a mandate on the private party; if the owner's
participation in a government-regulated program is purely voluntary, the transfer of use is caused by the owner's free
choice and not the government's mandate.
The antipodes of compulsion are easy to discern. If the government by formal legal mandate obligates a private party to
produce output, compulsion obviously exists because the government has removed the owner's ability to choose not to
make the expenditures necessary to comply with the mandate. For example, if the government commands a particular
firm to build a fighter jet, the Takings Clause requires just compensation. On the other hand, if a private party can accept
or reject without constraint the terms of a transaction offered by the government--for example, to pay $100 million to
anyone who chooses to build a fighter jet according to the government's specifications-- there is no taking. In the first
case, the government commands the firm to make the expenditures necessary to build the fighter jet; in the second case,
those expenditures result from the firm's voluntary decision to avail itself of the opportunity created by the government.
As we have seen, a utility system entails formal government compulsion. A legal duty to serve and a restriction on the
right to exit are hallmarks of utility systems. 289 A utility is required to produce output to serve all customers *492 on
pain of sanction. In the utility situation there can be no doubt that both the elements of appropriation of use of capital
and of compulsion are present and, thus, that the government's action constitutes a taking of private capital per se.
The more difficult cases are those in which the government does not formally compel the business to operate. The
courts have struggled, for example, to determine whether price regulation should be reviewed under the takings cases
involving utility ratemaking or instead under the three-factor test used for regulatory takings. The utility rubric, the
courts have said, applies when the firm is compelled to operate, whereas the regulatory takings framework applies when
participation in the market is voluntary. 290 But in the absence of a formal legal mandate to produce, the courts have not
been clear on what circumstances justify a finding that the government has compelled the firm to operate. Some courts
have simplistically suggested that the utility cases are inapplicable if the government does not formally require continued
operation. 29 But an owner may be effectively compelled to operate even without formal legal compulsion. Once the
owner has sunk costs that cannot be redeployed to another line of business, continued operation may be practically
unavoidable. 292 An owner of an apartment building, for example, may have little choice but to rent at whatever prices
the government allows, at least if the government prohibits the conversion of the building to condominiums or other
uses. 293 Thus, it cannot be assumed that an owner acts voluntarily simply because it submits to a condition on its
continued participation *493 in the market. On the other hand, the presence of sunk cost alone should not be sufficient
to establish compulsion. If it could be said that any business that has any sunk costs (and almost every business does)
is compelled to produce and that a compulsion to produce involves an appropriation of the use of capital invested to
produce output, then the police power would be in serious danger. Clearly, a more refined treatment of sunk costs is
required.
In three distinct situations government regulation of the operation of the business with sunk costs involves appropriation
of the use of private property that is effectively compelled even if the government leaves the owner free to withdraw from
the market in each situation. The first two situations involve nonprice regulations on the operation of the business. The
third situation involves price controls.
First, the government exercises effective compulsion over a business that has sunk costs when the government conditions
the right to conduct the business on compliance with an obligation that is unrelated to the operation of the business. The
form of the conditional obligation, at least in the typical case, would be an expansion or extension of the firm's output. In
this situation, the government is using its power to prohibit the business entirely as an opportunity to appropriate the use
of property for the benefit of the public. The government knows that the owner will feel compelled to submit to the costs
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of the condition rather than write off its larger sunk costs. As a result, the government essentially extorts an appropriation
of the use of private property to the public by threatening to deny the firm the ability to recover its sunk costs.
A classic example is Great Northern Railway Co. v. Minnesota ex rel. State Railroad & Warehouse Commission, 294 in
which a railway was directed to erect a six-ton scale in its stockyard. The scales “were not used in transactions between
carrier and shippers” but were to be installed for the convenience of dealers. 295 The Court held that the directive to install
scales was invalid. “The business of a railroad is transportation and to supply the public with conveniences not connected
therewith is no part of its ordinary duty.” 296 Although the government could regulate the operation of the railroad
business, *494 it could not require an expansion of that business in the name of regulation. “The demands upon a carrier
which lawfully may be made are limited by its duty, and the present record conclusively shows the required structure had
no direct relation thereto.” 297 Although Great Northern Railway involved an express directive to construct scales, the
same result would follow if the government conditioned the right to operate the railroad on the construction of scales.
If the evil addressed by the government's condition would exist in the same degree regardless of the operation of the
business, the condition is not related to the operation of the business. 298 When the business has sunk costs, the imposition
of an unrelated condition is a disguised form of compelled appropriation--an attempt effectively to compel the business
to transfer the use of property by threatening to prevent the recovery of sunk costs. That would occur if, for example, the
government conditioned a firm's ability to sell a pharmaceutical product, in which the firm had invested a large amount,
on the firm's agreement to supply some of it for free to indigents. The evil--indigents' inability to pay for medication-would exist in the same degree if the firm had never produced the product. The condition cannot be justified as related
to the operation of the business because the business did not cause the problem. 299
On the other hand, a regulation addressing a problem created or exacerbated by the operation of the business is not a
per se taking, even in the presence of sunk costs, as long as the firm has the right to exit the market. Minimum standards
of quality for a firm's output; restrictions on the emissions created by a factory; requirements to inform consumers of
the hazards of the product offered; and myriad other regulations are directed at promoting *495 the public welfare
by responding to conditions created by the business itself. Even though they increase the cost of doing business, these
requirements should not be regarded as per se takings absent unusual circumstances. In a competitive market, these costs
will be passed on to consumers in the form of higher prices. The result might be that consumers stop purchasing the
products and the industry ceases to operate. But that is no different than a government decree prohibiting the operation
of the business entirely--which might be a regulatory taking, but is not a per se taking. 300
A second category of cases involves government regulations related to the operation of the business that effectively
compel it to continue operating to recover its sunk costs. In such cases, when the regulation conditions the operation of
the business on allowing a third party to use the owner's property, even where that condition is related to the operation of
the business, the government has taken the property for public use. The government's power to regulate the owner's use of
its property (even to prohibit such use altogether) does not imply a power to condition such use on the appropriation of a
portion of the property for the benefit of a third party. A regulation that entitles a third party to use the owner's property
goes beyond regulating the owner's use and transfers the productive use of the property to a third party. As noted, a
transfer of use involves the appropriation power and is a taking per se; regulation of the owner's use is categorically
different. When the government seeks to accomplish the transfer of use by imposition of a condition, rather than by
express mandate, the required element of compulsion nevertheless exists if the owner would have to forgo recovery of
sunk costs if it chooses not to comply with the condition.
Thus, in Loretto, the Court held that a requirement that rental property owners permit cable companies to occupy a
portion of the building was a per se taking; whereas, a requirement that owners provide cable TV service would be
analyzed as a regulatory taking. 30 The Court assumed that the government would have a legitimate interest in requiring
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landlords to provide cable TV service--i.e., that such a regulation would be related to the operation of the landlord's
business. But this legitimate interest did not justify appropriating the economic opportunity inherent in the landlord's
property and giving it to the cable TV company. The Court had no trouble concluding that the physical occupation
regulation was a per se taking even though it was framed conditionally--the regulation applied only to those owners who
chose to rent their property, and the owner in theory could have chosen to exit the rental business. 302 Although the
owner's notional choice *496 has given some commentators problems, 303 the Court's conclusion recognizes the simple
reality that the owner of an apartment building in Manhattan had no economically realistic choice but to continue to
operate it as a rental property. The government effectively compelled the owner to submit to physical occupation by
exposing it to the choice of forgoing recovery of substantial sunk costs.
Dolan v. City of Tigard 304 is another example. There, the city's zoning ordinance required property owners in the central
business district to leave fifteen percent of their property as undeveloped open space. 305 In addition, as a condition of
approving a construction project, the city required the owner to dedicate a strip of property lying within a floodplain
to the city. 306 The Court found that the city had reasonably concluded that the construction project would result in
increased storm water flow by increasing the amount of impervious surface. 307 But this relation justified a restriction
on the owner's ability to develop the portion of its land lying in the floodplain; it did not justify a requirement that the
owner dedicate the property to the city. The Court emphasized the distinction between a restriction on the owner's ability
to use the property and the destruction of the owner's “ability to exclude others.” 308
By the same reasoning, a per se taking would likewise exist if the government prohibited supermarkets from operating
unless they gave a particular vendor the right to establish a kiosk in the stores to sell its products; if the government
required companies that sell software to give their source code to certain competitors; or if the government stipulated that
any bank that wished to take deposits was required to place a specified portion of such funds in government accounts. In
each case, the condition arguably attempts to cure a problem created by the operation of the business. The government's
action is nevertheless a taking. Indeed, the basic principle of the Takings Clause is that compensation is due when the
government has appropriated the productive use of property, and this principle holds when the government effectively
compels this outcome by threatening to deny the owner's ability to recover sunk costs.
*497 A regulation that conditions the owner's operation of its business on compliance with requirements that cause the
owner to expend more on inputs to the business is distinguishable and would not be a per se taking, provided that the
firm has a legal right to exit the business. A legitimate exercise of the police power to regulate the owner's use of its own
property to operate a business will usually require the owner to spend money. But the owner's need to transfer money to
comply with a regulation that is cognate to the operation of the business does not render the regulation a taking per se
even if the expenditure is practically compelled by the owner's sunk costs. When the owner decides to devote property to
the operation of a business, the owner has committed to expending money to acquire inputs necessary to the output of
the business. Regulations that affect the cost of those inputs do not impose an obligation that is different in kind from
the one that the owner has chosen to assume, at least if the regulation is related to a problem caused or exacerbated by
the operation of the business. The regulation of input costs may affect the value of the business, which is to say that
regulation of the owner's use of property may diminish the benefits that the owner may derive. But such restriction does
not necessarily involve a transfer of property to a third party. As long as the owner has the right to exit, a regulation that
increases the cost of inputs cannot be said necessarily to constitute government compulsion to operate the business even
in the presence of sunk costs. 309 As noted, regulations of the quality of output or restrictions on externalities are proper
exercises of the police power that limit the owner's use of property. There is no real distinction between a regulation
that raises the cost of operating a business by restricting certain uses to which the owner may put the property and a
regulation that conditions the owner's ability to use the property for a particular business on compliance with a condition
that is designed to mitigate a problem that is related to the business.
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But a condition on the operation of the business that requires output is different than a condition that affects the cost
of the output that the owner has chosen to produce. A formal legal requirement to produce involves the appropriation
of the productive use of the capital needed to produce and its transfer to the public who consumes the output of the
business. A conditional regulation can have the same effect. For example, a regulation conditioning an owner's ability
to rent apartments in an existing building on the owner's agreement to construct a second rental property would be a
per se taking. The owner did not choose to produce that new output when it decided to go into the business of renting
apartments in its building. To appreciate the distinctive character of a condition that requires the production of additional
output, it must be contrasted with a condition that increases the input cost of producing output that the owner has already
chosen to produce. A condition requiring additional expenditures on inputs is not directed at promoting the production
of output for consumption by the public. The regulation may or may not have that effect, depending on whether the
business *498 feels compelled to comply with the condition and to continue operating in order to recover sunk costs.
But the production of output results from the owner's voluntary decision to enter the business, not from the regulation
that increases the cost of inputs. By contrast, a requirement that the owner devote its capital to generating a new kind
of output in order to sell the services that it has chosen to supply involves an appropriation that is practically compelled
when there are sunk costs. This is the distinction between a condition that compels output and a condition on production
with respect to inputs, even though from the owner's point of view the choice to exit may be illusory in both contexts.
A third situation where compulsion may exist involves price controls. 3 0 Unlike a regulation related to the operation
or output of the business, which creates a diffuse public benefit, a regulation of the price of output directly transfers
benefits from the firm to consumers. Price regulation is directly related to the output of the business and, in the nonutility
situation, the firm can choose not to produce. But there remains a significant risk that the government is appropriating
the use of property (capital used to generate output) from the owner and giving it to the public by effectively compelling
the owner to produce instead of writing off its sunk costs. As noted in the discussion of the first situation, the required
nexus would be absent if the evil addressed by the government regulation would exist in the same degree regardless of the
operation of the business. The evil addressed by price regulation is charging a price that exploits consumers. A price that
recovers the costs prudently and necessarily incurred by the firm to produce the output consumed cannot be regarded as
exploitative. 3 By definition, the costs are necessary inputs to the creation of the output. If these costs had never been
incurred, the output would not have been produced. The whole point of regulating prices, however, is to ensure that
consumers can purchase the goods and services so regulated. Although the government theoretically could destroy the
business entirely, the objective of price regulation is to promote consumption, not to destroy it. The danger is that the
government will go as far as it can in reducing the price of the output without destroying the business. Again, sunk costs
create such an opportunity--the government can set the maximum price below cost but slightly above the amount that the
firm would recover if it were to exit the business entirely. As a result, prices set below the costs reasonably and necessarily
incurred to produce the regulated output are takings per se, even if the firm has the legal right to exit the market.
Pennell v. City of San Jose 3 2 frames this issue. The San Jose rent control ordinance permitted a rent increase over eight
percent per year if found “reasonable” based on seven factors. 3 3 The first six factors were based on the owner's cost and
the value of the property. 3 4 The seventh factor considered *499 the hardship to the tenant. 3 5 The Court did not reach
the takings issue in that case, finding it premature. 3 6 In dissent, Justice Scalia observed that regulation of exorbitant
prices could be said to address an economic hardship for which the producer was responsible, but he concluded that the
San Jose ordinance went further and singled out landlords to address a problem that they did not cause:
Once the other six factors of the Ordinance have been applied to a landlord's property, so that he is receiving
only a reasonable return, he can no longer be regarded as a “cause” of exorbitantly priced housing; nor is he
any longer reaping distinctively high profits from the housing shortage. The seventh factor, the “hardship”
provision, is invoked to meet a quite different social problem: the existence of some renters who are too poor
to afford even reasonably priced housing. But that problem is no more caused or exploited by landlords
than it is by the grocers who sell needy renters their food, or the department stores that sell them their
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clothes, or the employers who pay them their wages, or the citizens of San Jose holding the higher paying
jobs from which they are excluded. 3 7

Justice Scalia's analysis ties the price control case back to the first situation addressed above--a condition that is unrelated
to the operation of the business. Because the landlord did not cause poverty, the requirement to provide apartments at a
rate that would produce less than a reasonable return was not legitimately related to the operation of the rental business.
As long as the rent is tied to the owner's cost, it is reasonable and cannot be linked to a problem created or exacerbated
by the operation of the business. 3 8
III. Confiscatory Tactics Manifested: The FCC's Ratemaking Methodology Under the Telecommunications Act of 1996
The FCC's adoption of a methodology for setting the rates that incumbent local phone companies are allowed to charge
entrants for the compelled use of the incumbents' networks is a case study of the confusion that has infected the law
of utility takings. In developing and defending its ratemaking methodology to compensate for the required use of the
incumbents' network, the FCC has exploited every confiscatory tactic and propagated every *500 confusion in the law
described in the previous sections. This Part explains how the principles described above apply in this concrete setting.
A. The Taking Effectuated by the 1996 Act and the FCC's Pricing Methodology
For most of the twentieth century, local telephone service was treated as a natural monopoly, and the regulation of this
utility service tracked the classic approach described in Part I. Typically, a state granted a single company an exclusive
franchise to provide service within a designated area. With this franchise came mandates to serve all customers in a given
area, and an obligation, enforced on pain of civil and sometimes criminal sanctions, to make the massive capital and
operating expenditures necessary to satisfy this and other service obligations. For their part, regulators set rates designed
to ensure that the incumbent had an opportunity to recover its prudent investment, as required by the Constitution. 3 9
The Telecommunications Act of 1996 (“1996 Act”) 320 was based on the premise that local phone service is no longer
a natural monopoly and thus that the service can be efficiently provided by more than one firm. To open the market to
competition, the 1996 Act terminated the incumbents' exclusive franchises and prohibited all other state-imposed barriers
to entry. 32 To facilitate the transition to a competitive market, the Act imposed new duties on incumbents designed
to aid entrants. Of particular relevance here, the Act required incumbents to provide competitors access to pieces of
their networks, dubbed in the Act'sparlance “unbundled network elements” or “UNEs.” 322 In a series of orders, the
FCC has repeatedly directed that incumbents *501 provide entrants, in combined form, all of the facilities necessary
to provide finished telephone service. 323 As a result, competitors are able to serve retail customers using nothing more
than a platform of elements leased from incumbents. In other words, the UNE obligation, as implemented by the FCC,
requires incumbents to make available their entire system to entrants at deeply discounted wholesale prices and thus
transfers the economic opportunity of the network from the incumbents to the entrants.
The imposition of these broad duties on incumbents to make their networks available to entrants was novel. As the
Supreme Court recently explained, “[t]he sharing obligation imposed by the 1996 Act created something brand new-the wholesale market for leasing network elements.” 324 The Court also made clear that the incumbents were compelled
by the 1996 Act to provide unbundled elements and did not assume that duty voluntarily. 325
The obligation to provide UNEs imposed by the 1996 Act is a classic per se appropriative taking. It does not merely
limit the use that incumbents make of their own property, but instead it transfers the use and enjoyment of that property
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to entrants. The UNE obligation does not affect the use or economic opportunity associated with the facilities that
the incumbent uses to serve its own retail customer. But when a competitor serves that same customer using UNEs, it
gains the exclusive opportunity to deliver services over those facilities and to enjoy the economic returns generated by
their use. 326 In addition to being a clear appropriation of the economic opportunity associated with the facilities, the
UNE regime also involves a physical occupation. When an incumbent is forced to lease its facilities to a competitor, the
incumbent's own services are displaced, and the facilities become an exclusive conduit for the provision of the competitor's
services. Competitors' *502 communications traffic (their electrons) occupies the incumbent's facilities to the exclusion
of the incumbent's traffic (its electrons). 327
The 1996 Act recognizes that the UNE regime effectuates a taking and therefore requires that incumbents be paid
constitutionally sufficient compensation for the forced use of their property. Specifically, the Act provides that prices
for UNEs shall be “just and reasonable” 328 --a term of art that refers to constitutionally sufficient compensation 329 -and that such rates “shall be based on the cost . . . of providing the interconnection or network element.” 330 Further,
Congress specified that UNE rates “may include a reasonable profit.” 33
In devising its ratemaking methodology for UNEs, the FCC categorically denied that UNE prices should be set to allow
incumbents the opportunity to recover either their past prudent investments or their necessary future expenditures. 332
Instead, the FCC concluded that UNE rates should be set by projecting the forward-looking costs of a hypothetical
carrier that always uses throughout its network only the most up-to-date technology and the most efficient network
configuration. 333 The FCC's methodology asks what each element would cost if the entire telephone network were
rebuilt from scratch, as though writing on a blank slate. To answer this question, the FCC's methodology projects a
hypothetical “least cost, most efficient” network that at all times deploys solely the latest technology and that always
maintains an optimal network design. The FCC dubbed this novel methodology “Total Element Long Run Incremental
Cost” or “TELRIC.” The FCC's only concession to reality was that the hypothetical network imagined under TELRIC
would have switching offices in the same locations as those occupied by the incumbent. 334
TELRIC completely ignores incumbents' prudent expenditures, both past and future, and embraces a radical measure
of replacement cost as the standard for compensation. The FCC's TELRIC rules expressly direct that the “costs that
the incumbent . . . incurred in the past” “shall not be considered in a calculation of the forward-looking economic cost
of an element.” 335 Further, the FCC's rules preclude consideration of the incumbent's actual going-forward operating
and capital costs. 336 Instead, TELRIC assumes that prices will always immediately reflect the costs of the most efficient
new technology. 337 TELRIC thus hypothesizes a world in which carriers repeatedly rip out and instantaneously rebuild
their entire plant every time a new technology hits the market. Although such a carrier could never exist in reality-particularly given the large sunk costs and long asset lives in telecommunications--the *503 FCC nonetheless used this
fiction to justify radical downward repricing of the existing network and to expose incumbents to the continuous risk of
downward repricing for all future investments. The FCC based this decision on an assertion that incumbents' historical
costs reflect “inefficient or obsolete network design and technology,” 338 even though the FCC never found that any
particular investment was imprudent when made.
The FCC did not make any provision in TELRIC to compensate for the massive new methodological risk created by
its formula. Rather, the FCC's methodology provides that the “depreciation rates used in calculating forward-looking
economic costs of elements shall be economic depreciation rates,” 339 as opposed to the much faster rates that would
be necessary to match the assumptions of the model. Likewise, regulators setting TELRIC rates have not made any
adjustment to the cost of capital to compensate for the model's methodological risks. 340 This result is aggravated by the
fact that TELRIC does not effect only a one-time downward revaluation of the network. Rather, the states, which are
responsible under the 1996 Act for setting rates based on the FCC's methodology, have often conducted new ratesetting
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proceedings every two to three years. As a result, incumbents' past and future expenditures are continuously subject to
retroactive reclassification as “inefficient” and hence unrecoverable. Indeed, in recent proceedings, states have reduced
switching rates as much as eighty-four percent from TELRIC-based rates set just a few years before. 34
*504 As a result of the extreme hypothetical assumptions incorporated into TELRIC and the inconsistent treatment of
depreciation and cost of capital, the states have driven the rates for UNEs to extraordinarily low levels. The TELRIC
rates produce wholesale revenue that is far below the amount necessary to recover incumbents' past prudent investment
in the facilities used by entrants. For their part, entrants enjoy a huge windfall from TELRIC. Entrants using a complete
platform of incumbent elements to serve retail customers have average gross margins ranging from fifty to sixty-six
percent in most states. 342 Analysts have estimated that incumbents lose roughly sixty percent of their per-line revenues
when a competitor serves a customer over the UNE-platform, but retain ninety-five percent of the costs. 343
The UNE regime, as implemented with the FCC's ratemaking methodology, has thus divided incumbent facilities into
two silos. In one silo are facilities used to deliver retail services, the compensation for which is paid by retail customers.
In the other are facilities transferred to competitors, the compensation for which is delivered by competitors paying rates
based on TELRIC. As implemented by the FCC, the UNE regime involves an ever-expanding removal of prudent capital
investment in used and useful plant from a silo that allows its recovery to a silo that categorically denies its recovery. Each
loop and switch taken results in the movement of a large percentage of the incumbent's investment from the recoverable
to the unrecoverable side of the ledger. In New York alone--where competitors serve more than 2.1 million customers
over a full platform of UNEs--the incumbent has suffered more than $2.4 billion in stranded costs. 344
As the next sections will explain, TELRIC is precisely the kind of grand contrivance that is the central concern of the
Takings Clause. Incumbents have been compelled to invest hundreds of billions of dollars in private capital to develop
a telecommunications infrastructure that provides enormous benefits to the public. The FCC has employed TELRIC
as a means to enable the public to enjoy these benefits without paying for them. As demonstrated below, TELRIC
does not allow for the recovery of past prudent expenditures--investments made by incumbents before the FCC adopted
TELRIC--and therefore results in large stranded costs. In addition, TELRIC does not permit incumbents to recover their
going-forward capital and operating expenditures-- expenditures made by incumbents after the FCC adopted TELRIC-and therefore commands that incumbents make ongoing expenditures that will never be repaid.
To assess the constitutional adequacy of the compensation provided by TELRIC, the sufficiency of the rates to
compensate for the use of UNEs must be distinguished from the propriety of considering revenues earned by incumbents
from the provision of services other than UNEs. The first question *505 is whether rates based on TELRIC are
compensatory in themselves. In other words, do TELRIC rates meet the constitutional standard assuming that the
incumbent is engaged solely in the business of providing UNEs? The FCC claims that they are because TELRIC
represents the market value of UNEs at the time that rates are set. As we will explain, the FCC's rejection of prudent
investment as the test for the constitutional adequacy of rates is just as mistaken as was the fair value rule rejected long
ago. The FCC's argument: (1) confuses the time of the taking and misapprehends what is being taken; (2) founders on
the fact that the constitutionally required measure of compensation is opportunity cost, which equates to the recovery of
prudent investment; and (3) ignores the fact that there is no real market here and that the government cannot defeat its
compensation obligation by conjuring up a market in which the target of a taking has no ability to recover its costs. We
next address separately the FCC's claim that, even if prudent investment is the standard, incumbents cannot challenge
TELRIC as confiscatory in view of incumbents' earnings from the provision of other services. As we will explain, both
as a matter of fact and a matter of law, the FCC cannot make up for the insufficiency of the compensation provided by
TELRIC by pointing to revenues earned by incumbents elsewhere. The FCC's argument devolves into the unsupportable
claim that the government can satisfy its compensation obligation by paying incumbents with their own money.
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B. TELRIC Necessarily Denies Recovery of Prudent Expenditures Made Prior to its Adoption
To understand why the FCC's methodology fails to provide constitutionally adequate compensation for expenditures
made prior to its imposition, it is useful at the outset to set aside the fact that incumbents have faced two separate takings
by two separate sovereigns. Assume for the moment that a single sovereign had tried to accomplish what was done here-that a state, which had already taken the prudent expenditures that incumbents used to provide retail services, attached
a new servitude to the property used to deliver those services, with compensation for that servitude set at rates based
on TELRIC.
From the principles described in Part I, it is absolutely clear that a single sovereign could not effectuate this change
without running afoul of the Takings Clause. The imposition of a new sharing requirement, coupled with a new pricing
methodology, is nothing more than a shift in ratemaking methodologies for that part of the incumbent's investment
moved into the new silo. Such a shift in methodologies operates to confiscate part of the necessary and prudent
expenditures made prior to the shift and thus strands a segment of the investment required to build the very facilities
subject to the new servitude. This denial of compensation for compelled expenditures is impermissible because it arises
directly from the government's shift in methodologies and not from the materialization of any risk for which the
original methodology provided compensation. Indeed, up until the time of the switch, the government had specifically
excluded the risk that the incumbent's rate base would be subject to devaluation by competitive entry--much less by
the hypothesized *506 level of entry prevailing in TELRIC--and paid a lower rate of return commensurate with that
diminished risk.
The impact of TELRIC on existing investment can be illustrated by reference to the waterworks example. The city in
our example had directed a private firm to invest $1 billion in a water distribution plant. Assume that the city established
water rates designed to recover that amount along with a rate of return to compensate the utility for certain risks not
including the risk of competition. The firm operated the plant for five years out of its fifty-year expected useful life and
recovered $100 million of its $1 billion original investment. In year six, the city suddenly changes its methodology to set
rates as if the utility were operating in a market that was “perfectly” competitive as defined by the city's hypothetical
model, which assumes instant deployment of the latest technology. On this basis, the city deems the waterworks “worth”
only $450 million, and thus deprives the firm of the ability to recover half of its $900 million remaining investment over
the succeeding forty-five years. Worse still, after the introduction of an even cheaper new technology, the city in year
seven reduces the “value” of the waterworks to $350 million, stranding another $90 million.
The harsh retroactivity of the adoption of the new ratemaking methodology is patent. The switch effectively reaches back
and recharacterizes the legal effect of a utility's actions by recategorizing investments that were prudent (and therefore
could be recovered) as now unrecoverable--long after the investments were made. It accomplishes that result by suddenly
exposing the utility to a methodological risk--repricing based on the efficiencies of an imaginary, ideal carrier--that
was never accounted for in the original method for determining compensation. The effect is to wipe out a significant
portion of the recovery on past investments that had always been counted on as a necessary component for supplying
a constitutional return under the old regime.
Such a switch violates the maxim, set out in Duquesne, that a regulator cannot deny a utility recovery of past prudent
investment by invoking a risk in a new ratemaking methodology that was not paid for by the old regime. 345 The new
system must still provide for recovery of the investments made under the prior system and a return on investment that
would have been constitutionally sufficient under the old system. The government is free to change the allocation of risk
embedded in its ratemaking methodology, but, as in Winstar, it must compensate the utility for any new risk. 346
To illustrate, consider an incumbent that five years ago purchased a switch for $2 million, and has been recovering
the cost of that switch based on straight-line depreciation over ten years at a rate of return of ten percent. Under this
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methodology the incumbent would recover each year $200,000 of its original investment, plus ten percent of the remaining
undepreciated value of the switch. At year five the incumbent would have $1 million in expenditures that remain to be
recovered. Under TELRIC a regulator would determine in year five that a new switch could be purchased for $500,000,
but *507 would leave the same ten-year useful life, straight-line depreciation, and ten-percent cost of capital in place. As
a result, the incumbent's annual cost-recovery on the switch would drop--by seventy-five percent in this case, as monthly
depreciation expenses are cut from $16,667 to $4167--as would payments toward the incumbent's cost of capital because
the percentage returned would be computed on a smaller rate base. In five years at the end of the real switch's useful life,
the incumbent would be forced to replace it, would face $750,000 in stranded costs, and would have secured the return
of only 62.5% of its original capital expenditure. 347
In this example, the ten-year depreciation schedule and ten-percent rate of return are legitimate only to the extent that
the government is insulating the incumbent from the risk that its facilities would be devalued by competitive entry, real
or hypothetical. Had the initial investment been subject to this risk, the original depreciation schedule would have had
to be accelerated and the rate of return increased to ensure that the incumbent could recover the bulk of its outlay in
the early years and thereby avoid a large stranded cost. What, then, does the Constitution require of a government that
wants to make this methodological switch? It requires that any new methodology allow for recovery of the $750,000
in potentially stranded investment, regardless of how the methodology treats new investments made after the switch
takes place. To effectuate the shift, the new methodology would therefore have to incorporate a much more rapid rate
of depreciation and a significantly increased cost of capital.
The analysis is the same when a second sovereign steps in, imposes a new servitude on the facilities that removes them
from the original methodology, and imposes its own ratemaking regime. In that instance, what is being taken is the
utility's constitutionally based opportunity to recover its original investment. On the occasion of the first taking by
the first sovereign, the utility was given in compensation an opportunity, formalized in a ratemaking methodology,
equal in value to the one it surrendered when it dedicated its capital to public use. When a second sovereign imposes
a servitude on the *508 same facilities and thereby removes them from the original methodology, the constitutionally
mandated measure of compensation remains the utility's opportunity cost. Because the second sovereign is denying the
utility the constitutionally guaranteed opportunity afforded by the first sovereign's methodology, its required measure
of compensation is an amount equal to that lost opportunity. 348
When a second sovereign appropriates facilities that have already been taken, it is not just taking the bricks and
mortar--it is taking the economic opportunity associated with those facilities. The Supreme Court established this
principle long ago in Monongahela Navigation Co. v. United States. 349 There, a private firm had received a charter
from the Commonwealth of Pennsylvania to construct a series of locks and dams on the Monongahela River. 350 In
compliance with this mandate, the firm “expended large sums of money” to make the necessary improvements to the
river--improvements that had been made, over and above the firm's relationship with the state, “at the instance and
suggestion of the United States.” 35 These improvements dramatically enhanced the navigability of the river, and the
firm was compensated for its expenditures through a franchise that authorized the collection of tolls. 352 Some time
later, Congress enacted legislation directing the Secretary of War to take the pivotal lock and dam on the river with
compensation set at a sum that “did not take into account the franchise of the company to collect tolls.” 353
The Court held that the compensation due the owner for the taking was measured by its opportunity under the state's
original ratemaking methodology. 354 As a result, the compensation owed for the taking was to be determined by “the
amount of compensation set” by “the state of Pennsylvania, the state which authorized the creation of the property.” 355
As the Court explained, “when by the taking of the tangible property the owner is actually deprived of the franchise to
collect tolls, just compensation requires payment, *509 not merely of the value of the tangible property itself, but also
of that of the franchise of which he is deprived.” 356
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The FCC cannot invoke the current market value of the incumbent's facilities as a justification for a new methodology
that delivers less than prudent investment. The Court's decision in Monongahela reflects the basic principle that the
measure of compensation required for a taking is the owner's opportunity, and when a second sovereign steps into an
existing utility regime, it takes the utility's opportunity to recover its original investment. 357 The value of the firm's
facilities at the time the second sovereign establishes its ratemaking methodology is irrelevant to the constitutional
calculus. 358
Moreover, for two reasons, TELRIC does not reflect any real measure of market value. First, it ignores the primary
objective indicia of market value--the revenues that incumbents are earning through the use of the appropriated facilities.
The Court in Monongahela expressly cautioned that the government cannot set compensation based on such a sleight of
hand, closing its eyes to an “element of value [that] exists before and after the taking, and disappears only during the very
moment and process of taking.” 359 Indeed, it is nonsensical to talk about the market value of an object--“what a willing
buyer would pay in cash to a willing seller” 360 --without some reference to *510 the revenues the property is capable
of generating. 36 Thus, in Kimball Laundry Co. v. United States, 362 the Court held that the compensation due “when
the Government has condemned business property with the intention of carrying on the business” must be based on the
firm's “going-concern value” --the firm's “opportunity to profit from its trade routes” absent the taking. 363 This rule is
all the more central to the purpose of the Takings Clause here, where the business is not carried on by the government
itself but is transferred to a class of private parties designated by the government.
Second, as will be discussed in the next section, because TELRIC only reflects the value of incumbent property in a
hypothetical market, it imposes no objective check on the government's fulfillment of its compensation obligation. The
results of TELRIC are dictated by the stylized assumptions of the model, and the methodology therefore implicates
squarely the paradigm concern of the Takings Clause in utility cases--that the government, after mandating the
expenditure of capital on the construction of facilities to serve the public, will employ a new methodological construct
to devalue that investment once it is sunk and thereby avoid payment.
C. TELRIC Necessarily Denies Recovery of Prudent Expenditures Made After Its Adoption
TELRIC also deprives incumbents of the costs necessarily incurred in the future to provide UNEs. TELRIC not only
strands past prudent investments made before the FCC adopted that methodology, but it also strands future expenditures
made after its adoption. Any firm that builds and operates a network necessarily faces three types of costs: (1) the
initial capital outlay to construct the original baseline facilities; (2) annual out-of-pocket operating expenses for labor,
electricity, and other inputs necessary to make the network function; and (3) annual incremental capital expenditures
required to expand the network's footprint, meet increasing demand, respond *511 to demographic shifts, offer new
services, and incorporate improved technologies. Thus, returning to our primary example, we posit for purposes of this
discussion a waterworks company that makes a $1 billion initial investment to build its plant, faces $100 million in annual
operating expenses, and must make $100 million in annual incremental capital investments. As we demonstrate below,
TELRIC does not allow any firm, whether an incumbent or a new entrant, to recover these forward-looking costs.
Foremost, TELRIC precludes the complete recovery of upfront capital investments because the model assumes that longlived assets will be replaced with every technological advance, which leads to a continuous devaluation of the utility's
rate base. Whatever the amount of investment at the inception of the TELRIC regime, the FCC's methodology must
permit the incumbent to recover that amount over time. Take an incumbent that has a switch that it originally bought
for $2 million and that has an undepreciated balance of $1 million five years later. In the previous section we showed that
the FCC must provide for recovery of the remaining $1 million. But even if the FCC could revalue the switch at $500,000
when it is transferred to the UNE regime, the FCC must still adopt a methodology that will recover $500,000. But under
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TELRIC, even if the switch begins with a value of $500,000, the future applications of the methodology will reduce
that value further and faster than the rate of depreciation. TELRIC assumes that the market for network elements is
perfectly competitive; that there is, at any given time, a new entrant that has deployed a complete network using the most
efficient technology available; and that each successive new blank-slate entrant, and all competitors that entered before,
would instantaneously drop prices to the cost of this imaginary perfect network. The advance of technology is steady in
telecommunications, and more efficient technology is frequently developed to deliver existing services. TELRIC would
therefore only permit a utility to recover its upfront investments if its assumption of extreme competition were matched
with accelerated rates of depreciation and high rates of return, such that the incumbent maintained a net probability of
recovering the amount of capital it was required to devote at the inception of the UNE regime.
As explained above, however, regulators setting TELRIC rates have not made any such adjustments to compensate for
this methodological risk. Instead, TELRIC rates have uniformly been characterized by a dichotomy between the real
world, in which the introduction of competition and the incorporation of new technologies is gradual, and the model's
hypothetical world, which purports to mimic a perfectly competitive market. Because regulators implementing TELRIC
have set rates of depreciation and return based on the conditions prevailing in reality and defined recoverable capital
costs based on the model's imaginary world, the methodology precludes any firm operating under its strictures from
recovering the amount of capital at the inception of the regime, however it is valued.
*512 The FCC has defended this result by asserting that TELRIC merely mimics the results of a competitive market. 364
This argument depends on the premise that the required measure of compensation is the market value of UNEs at the
time they are used. 365 But as with any regime of compelled service, the time of the taking is the time that expenditures
are made. The FCC's error is the same error codified in Smyth, and corrected by the Court in Hope. It is the same error
described in Part I, confusing the taking of inputs (capital), with the taking of outputs (facilities). To compensate for a
utility taking, the government is obligated to establish a ratemaking methodology that provides an opportunity to recover
the capital devoted to public service plus a fair rate of return. The government cannot continuously devalue expenditures
after they are made by positing that, in the future, those expenditures will produce facilities that have declined in value,
or that some other entrant could build for less. Thus, in our waterworks example the government cannot require the
utility to spend $1 billion of upfront capital and deny full recovery based on an assertion that the firm's assets are only
worth $900 million the next year, $800 million the year after that, and so on when the rates of depreciation and return
on capital do not reflect such risks. Such a seriatim revaluation creates a methodological risk, and the government must
compensate the utility for this risk--just as it would if the risk stemmed from real competition--so that the net probability
is the recovery of the amount devoted to public service at the inception of the regime.
Likewise, TELRIC does not permit any firm to recover its actual out-of-pocket operating costs. Once a utility builds a
network, its operating costs are dictated by the network's technology and design. That network needs a certain quantum
of electricity, employees, trucks, and the like for it to function. In regard to these operating expenses, any firm with a
network in the ground is locked in, constrained by its network's achievable efficiencies. TELRIC, on the other hand, does
not permit rates that cover any existing firm's operating costs--only the imagined efficiency of successive new entrants
unconstrained by the limitations of extant networks. Thus, TELRIC posits a more automated network requiring fewer
employees, less electricity, etc. What our waterworks must spend $100 million to accomplish, TELRIC imagines a new
perfectly efficient firm could do for $50 million. A new entrant using more efficient technology will necessarily have lower
costs than any existing firm, and under TELRIC these lower costs are all a firm using an older generation of technology is
allowed to recover. Over time every entrant--even one that is perfectly efficient at the start--will suffer this fate. TELRIC
has no means to compensate for this shortfall because an adjustment to rates of return or depreciation speaks only to
the recovery of capital and not operating costs.
Finally, TELRIC precludes the complete recovery of each successive increment of ongoing capital investment. The
reason is path dependency. *513 Once a firm builds a network, that network's embedded features necessarily constrain
how much additional output can be gained for a given sum. A hypothetical new entrant obviously does not share this
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constraint because such an entrant has the freedom to build a network from scratch and can design it to address the total
range of required output as it exists at that moment in time. As a result, a firm with an existing network must spend more
to expand its output than the successive waves of perfectly efficient entrants conjured by TELRIC.
Returning to the waterworks example, if our utility in the second year of its operations needed to expand its plant to
an adjacent town, the costs of that expansion would be dictated to a significant degree by the design of its existing
network. If the nearest pumping station were some distance away, the firm would face higher expansion costs because,
for example, it might need to add an additional pumping station or bear the expense of laying long conduits. In a world
of constantly declining costs, a new entrant designing a network from scratch would invariably be able to cover this
expanded footprint for less. Although the utility's incremental expenditures for the expansion would total $100 million,
a perfectly efficient new entrant might be able to generate the same additional output for $50 million. The problem with
TELRIC is that the real-world carrier is compelled to make $100 million in prudent expenditures to meet its service
obligations, but the methodology only allows it to recover a fraction of that amount. As with operating costs, TELRIC
affords no mechanism to compensate for this differential. Adjustments to the rates of depreciation or return will not
suffice because the problem relates to the amount of a firm's capital investment that is included in the underlying rate
base. If capital expenditures are excluded from the rate base, they are not depreciated, and no return on them is earned.
In its treatment of forward-looking costs, TELRIC thus suffers two fatal flaws. As to initial expenditures, it devalues
them after they are made. As to operating and incremental capital expenditures, it devalues them at the time they are
made. Returning to its constant refrain, the FCC's position is that these devaluations raise no constitutional issue because
TELRIC reflects the current market value of incumbent facilities. 366
This argument reflects a basic confusion about the relevance of market value to the legality of utility rates. In general,
when the government takes property for public use, the measure of just compensation is market value. Among the
advantages of this standard are that market value generally represents an objective measure of the owner's economic
opportunity in the taken property; 367 that it replicates what would likely occur in a free exchange and thus avoids holdup; and that it eliminates noncompensable “special” value of the property to the owner. 368 But it does not follow that
utility rates are compensatory if they are based on the periodic “market value” of the physical facilities at the time they
are used to produce service.
*514 The FCC's argument repeats the error committed by the early cases that supposed that rates must be based on
the “fair value” of utility facilities at the time they were used to provide service. 369 As previously discussed, Justice
Brandeis showed that this view misconstrues what property the government has taken for public use. 370 By imposing
an obligation to serve, the government takes private capital for public use. The property taken is the capital, not the
particular physical facilities purchased with that capital, because the fundamental obligation is to provide service, not
to install any particular facility. This view of the nature of the taking leads to the conclusion that the taking occurs at
the time the government requires the capital to be dedicated to public use. The obligation to provide just compensation
arises at the time the property is taken. 37 The “market value” of capital at the time it is dedicated to public use is,
by definition, the amount of capital so dedicated. Consideration of the “market value” of the physical facilities at the
time they are used to produce service is erroneous because it examines the wrong property at the wrong time. If the
government compels our waterworks to spend $1 billion up front and $200 million more every year, it must establish a
methodology that provides a net probability of recovering that amount in full.
The FCC cannot, in the name of an imagined “market value,” deprive incumbents of the recovery of the capital that they
are compelled to expend. To be sure, the government can set rates that limit the firm to recovering only those amounts
that the government has actually compelled the firm to spend. Thus, the government may deny a utility the recovery of
avoidable inefficiencies. But any methodology that compels a producer to achieve a level of cost efficiency therefore must
be: (1) based on a determination that the producer can realistically achieve that level of efficiency; and (2) tethered to an
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objective benchmark of cost or value outside the government's control. By denying recovery for “imprudent investment,”
for example, the government has concluded that the producer can realistically achieve a lower cost on the theory that
a producer can avoid being imprudent. Incentive pricing, such as price-cap regulation, takes the individual provider's
actual cost of service as a benchmark and then imputes achievable levels of future efficiency based on real market data.
Price ceilings are also constitutionally permissible, at least where such ceilings are based on average costs calculated from
actually observed industry data and where producers are free to decline to produce. 372
*515 Thus, in In re Permian Basin Area Rate Cases, 373 the Court approved natural gas rates established by the Federal
Power Commission (“FPC”) that were based on composite cost data for sellers operating in defined geographic areas,
rather than on the individual costs of each producer. 374 In setting these rates, the FPC used averages derived from actual
cost data and incorporated a number of safeguards available to producers whose individual costs exceeded the averages.
Among these safeguards were: (1) a right to seek a waiver from the rates where the utility's “out-of-pocket expenses . . .
exceed its revenue . . . under the applicable area price”; and (2) a right to abandon “unprofitable activities.” 375 The
Court upheld these rates, relying specifically on the fact that the FPC's safeguards protected high-cost producers against
a compulsion to spend without a fair opportunity to recover their prudent expenditures. 376
Likewise, United States v. Pewee Coal Co. 377 recognized that the government cannot compel a firm to spend money
on the operation of a business without covering that firm's prudent expenditures. 378 To avert a strike, the president
issued an executive order directing that the government take over the operation of the nation's coal mines. 379 During
the time of the seizure--the time that the owner, like a utility, was forced to operate at the direction of the government-the owner's mine operated at a loss. 380 The Court held that the government was required to compensate the firm for its
unrecovered out-of-pocket costs: “When a private business is possessed and operated for public use, no reason appears
to justify imposition of losses sustained on the person from whom the property was seized.” 38
As a result, the government cannot set compensation based on an assertion that it has found a “comparable market” by
imagining that the producer is situated differently than it is in reality. The Supreme Court applied this principle in United
States v. New River Collieries Co. 382 There, the government had requisitioned coal from a private firm, and sought
to pay compensation based on a valuation that reflected only the price for domestic sales, ignoring the “considerably
higher” price for export sales. 383 The Court rejected the government's argument that its hypothetical market construct
reflected the “real value” of the coal, and it concluded that the “owner was entitled to what it lost by the taking,” and
that the “loss is measured by the money equivalent” of the property taken. 384
*516 Similarly, in United States v. General Motors Corp., 385 the Court rejected an effort by the government to base
compensation on the costs of a hypothetical owner. 386 In that case, the United States had condemned a one-year interest
in a commercial warehouse filled with General Motors' equipment. 387 The Court rejected the government's argument
that it should pay only a prorated share of the long-term lease price of an empty warehouse, and it concluded that
the government was not free to assume that General Motors had a more attractive asset than it actually had. 388 “If
such a result be sustained we can see no limit to utilization of such a device; and, if there is none, the Amendment's
guaranty becomes, not one of just compensation for what is taken, but an instrument of confiscation fictionalizing ‘just
compensation’ . . . .” 389 Accordingly, the Court held that the costs of moving General Motors' equipment out of the
warehouse and “preparing the space for occupancy” by the government, as well as any damage caused by the temporary
occupancy, must be included in the calculation of just compensation. 390 In other words, the government was required
to take the warehouse as it existed, and it could not ignore the unavoidable costs of producing the output demanded
by the sovereign (an empty warehouse).
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Ultimately, the invocation of “market value” in the utility context fails because no real market exists in which the price
of the services rendered can be observed through comparable and reliable market transactions. 39 The government has
displaced the operation of the market through the regulation of prices. Any measure of “market value” in this context is
a matter of conjecture and lacks the objective relation to the owner's economic opportunity, which is the principal virtue
of using market value as a yardstick for compensation. 392 A hypothetical market value is far too manipulable to serve
as an adequate protection of the owner's rights, especially in a ratemaking context in which the government argues that
the courts should “defer” to the expertise of an administrative agency. For this reason, in the absence of a functioning
*517 competitive market, 393 “market value” cannot be used as the measure of compensation. 394
The FCC's methodology represents the audacious claim that the government can dictate market value where no market
exists--that the government does not have to compensate a compelled producer for its prudent expenditures because
it can imagine a firm that could do it for less. At the same time, it can eliminate any reference to the real-world
measures of value--the actual costs of production and the opportunity costs associated with surrendering the facilities.
By this reasoning, General Motors could be forced to use its consumer truck factories to build tanks with compensation
determined by a Defense Department extrapolation of the costs that might be incurred by the “least cost, most efficient”
tank factory. If the government is free to ignore all external measures of value in favor of its own subjective valuation
it becomes a judge in its own cause. Without reference to objective indicators of value, judicial review of a price fixed
by the government is impossible.
The protections of the Takings Clause would have no meaning if the government could conscript capital into a venture
that, by force of its own rules, has been defined as a losing venture. The FCC's justification for TELRIC has no logical
stopping point, leaving the government free to dragoon private firms into production and pay in compensation only
what it claims is a perfectly competitive price. The Takings Clause was intended to serve as a bulwark against precisely
this abuse--namely, the pernicious desire *518 of democracies to harness the use and value of private property without
paying full compensation.
D. The FCC's Invocation of the Total Company Test to Mask the Confiscatory Effects of Its Methodology
Standing alone, a firm that sold only UNEs with its compensation based on TELRIC could recover neither its past
prudent investment nor its necessarily incurred forward-looking costs. As a result, the FCC's last line of defense is its
assertion that the “total effect” of TELRIC on incumbents' business as a whole is something less than ruinous. 395 As the
FCC argued to the Supreme Court, TELRIC raises no constitutional problems because “the incumbents have continued
to enjoy generous returns, on both their interstate and intrastate activities, in the years since they were required to lease
network elements at rates based on forward-looking costs.” 396
Although the Supreme Court avoided addressing this question, the FCC's formulation violates every one of the principles
articulated in Part I governing the use of cross-subsidies to deliver constitutionally mandated compensation. At the
outset, a vague allusion to “other revenues” does not constitute an effective cross-subsidy. Where the government
insulates a utility from competition, a regulator may set the price of one product below cost as long as it pays for the
shortfall by creating a sufficient cross-subsidy from another product. But to justify below-cost pricing on this ground,
the regulator must first be responsible for generating a supracompensatory margin over and above what would otherwise
be due on the subsidizing product. Thus, the regulator must actually have the capacity to create new incremental
revenue--which it does in a closed market and does not in a market open to competition--and use that capacity to
generate and protect a supracompensatory margin. Moreover, the regulator must make a reasoned determination that
subsidizing revenues are available and adequate, and the regulator must calibrate the two revenue pools to ensure
sufficient and predictable compensation in both lines of business. The 1996 Act, by opening all telecommunications

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

48

THE GILD THAT IS KILLING THE LILY: HOW..., 73 Geo. Wash. L....

markets to competition and explicitly forbidding implicit subsidies, forecloses the FCC from making any such showing
here. 397
*519 The FCC's defense of TELRIC fundamentally misconceives what it means for activities to be regulated in such a
way that the revenues generated by those activities can be claimed by the government as a source of payment for a taking.
Contrary to the FCC's assumption, a regulator cannot claim credit for revenues from all activities that it burdens with
regulation but only from those activities that it benefits by ensuring increased returns. For this reason, a regulator may
not rely on competitive revenues or revenues from another sovereign's jurisdiction. Those revenues are already providing
the compensation due in those respective lines of business, and the regulator lacks capacity to generate additional margins
beyond compensatory levels.
The conditions for an effective cross-subsidy are not satisfied with TELRIC. The FCC's defense casually refers to the
overall returns on incumbents' combined interstate business, but it plainly violates Brooks-Scanlon to rely on overall
interstate revenues. Incumbents' interstate businesses are not monolithic, but include lines of business--including long
distance and Internet access--that have long been competitive. These services comprise a large portion of interstate
revenues, and many of these market segments have been formally deregulated by the FCC. Incumbents also face
competition in their other key interstate service--access charges paid by long distance carriers for the origination and
termination of interstate calls, which the FCC still subjects to price caps--particularly for the narrow segment of “high
value” customers who disproportionately generate that revenue.
Moreover, the revenue from access charges is already spoken for. Those revenues are unavailable not only because they
are subject to competition but also because the premise of the existing price cap regime is that resultant returns are
compensatory and yield no “excess.” Price caps involve their own regulatory bargain--that if the carrier exceeds imputed
efficiency levels, it has earned a higher rate of return. By definition, that return is necessary to compensate for risks
inherent in a price cap regime. A regime that retroactively *520 declares some of these revenues “excess” and applies
them to cover shortfalls elsewhere vitiates the government's compensation obligation for the facilities used to provide
access services by reducing the return below the level previously judged compensatory. 398
The FCC's version of the “financial integrity” test nullifies the just compensation obligation for utility takings. As
explained in Part I, that standard cannot be applied to a company with diversified lines of business subject to competition
and to the jurisdiction of multiple sovereigns. Rather, the “financial integrity” test serves a useful purpose only when it
is applied to an entity that is, on its own, actually raising capital in the market. Only then does the standard provide an
objective check on government depredation-- the return investors will insist upon before committing capital. Without
that check, the “financial integrity” test is an empty slogan that--as in the case of TELRIC--both invites and cloaks theft
from other lines of business.
Conclusion
Justice Brandeis dissented in Mahon, arguing that the adverse impact of Pennsylvania's regulation of mining on the
owner of the subsurface estate did not make that regulation a taking. The next year he wrote his famous concurrence in
Southwestern Bell, arguing that the property taken in a utility regime is prudent investment. Brandeis clearly understood
that utility ratemaking was not simply a restriction on the owner's use of business property, à la Mahon, but presented
fundamentally different takings questions arising from the appropriation of private capital for public use. We seem to
have forgotten that distinction as the aimless drift of the regulatory takings cases has led to a judicial reticence to involve
itself in utility regulation, at least until the utility is on the brink of a financial catastrophe.
This development is dangerous. Without a clear constitutional standard and judicial enforcement of basic takings
principles, the staggering amounts of money invested in public utility enterprises are at risk. No longer can we rely on
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the capital markets to reign in regulatory excess: diversification attenuates the impact of any single regulator's actions
on the financial health of the money-raising enterprise. What is most needed is a judicial willingness to articulate and
enforce the basic constitutional principle: ratemaking must be designed to produce sufficient revenue to compensate the
utility for its prudent investment and operating costs.
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limits are the minimal requirements for protection of investors outlined in the Hope case. And from the earliest cases, the end
of public utility regulation has been recognized to be protection of consumers from exorbitant rates. Thus, there is a zone of
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reasonableness within which rates may properly fall. It is bounded at one end by the investor interest against confiscation and
at the other by the consumer interest against exorbitant rates.
Wash. Gas Light Co. v. Baker, 188 F.2d 11, 15 (D.C. Cir. 1950) (footnotes omitted); see also Jersey Cent. Power & Light
Co. v. FERC, 810 F.2d 1168, 1181 (D.C. Cir. 1987) (en banc) (declaring that “including prudent investments in the rate base
is not in and of itself exploitative ). For a contrary and, we would submit, erroneous view that consumers' interest in lower
rates is to be weighed against investors' interest in cost recovery, see 20th Century Insurance Co. v. Garamendi, 878 P.2d 566,
615 16 (Cal. 1994).

107

Natural Gas Pipeline, 315 U.S. at 608 (Black J., concurring) (emphasis added).

108

See, e.g., Jersey Cent. Power & Light, 810 F.2d at 1180 (rejecting the Federal Energy Regulatory Commission's argument that
a utility must be “clearly headed for bankruptcy before it can mount a successful challenge to rates).

109

See infra Part I.E.

110

Preseault v. ICC, 494 U.S. 1, 11 (1990) (internal quotations and citations omitted); see also Williamson County Reg'l Planning
Comm'n v. Hamilton Bank, 473 U.S. 172, 194 (1985) (collecting cases).

111

The following passage, and certain other portions of this Article, previously appeared in a different form in briefs filed by
petitioners in Verizon Communications, Inc. v. FCC, 537 U.S. 807 (2002).

112

See, e.g., Fed. Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944) (noting that regulators are “not bound to
the use of any single formula or combination of formulae in determining rates ).

113

Mkt. St. Ry. Co. v. R.R. Comm'n, 324 U.S. 548, 554 (1945).

114

See id. at 554 56.

115

See id. at 566 68.

116

See id. at 569.

117

See, e.g., Duquesne Light Co. v. Barasch, 488 U.S. 299, 315 (1989) (“The risks a utility faces are in large part defined by
the rate methodology because utilities are virtually always public monopolies dealing in an essential service, and so relatively
immune to the usual market risks. ).

118

Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989).

119

Id. at 310 n.7.

120

As the FCC has explained:
In contrast to rate of return regulation, a regulatory system that caps prices creates profit incentives similar to those in fully
competitive markets and generates positive motivations for reasonable rates, innovation, productivity growth, and accurate
cost allocation, while reducing regulatory burdens. The plan's method is to control prices directly, rather than indirectly
by examining costs and profits. The price cap limits are set by the Commission to assure that rates are reasonable and
lower than under rate of return regulation. The effect of capping prices rather than profits is to replicate the marketplace
forces of competition. Prices are held to a maximum level by the cap, much as they are by the rivalry among companies in
competitive markets. The carrier gains the opportunity to earn higher profits, but may do so only by operating more efficiently
or by developing new services customers want, not by raising overall prices. This opportunity to increase its profits in turn
encourages the carrier to apply its resources in the most efficient manner possible, providing more and better service at lower
cost. In this way, the carrier can increase its productivity, and thus its profitability. At the same time, customers directly benefit
from lower prices and new services that better meet their needs, and indirectly from the lower costs of non telecommunications
goods and services provided by firms that use telecommunications in their businesses.
In re Price Cap Performance Review for Local Exch. Carriers, 9 F.C.C.R. 1687, 1688 (1994) (notice of proposed rulemaking).
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121

There may come a point where the risks associated with a methodology are so high where, for example, the methodology
generates results approaching those of a lottery that the regime may be subject to challenge under both the Takings Clause
and the Due Process Clause. The location of this line is beyond the scope of this Article.

122

See Duquesne, 488 U.S. at 309 15.

123

See id. at 310 n.7.

124

See id. at 302.

125

See id. at 312.

126

Id. at 312, 315.

127

Id. at 315.

128

Id.

129

United States v. Winstar Corp., 518 U.S. 839 (1996) (plurality opinion).

130

See id. at 868 69.

131

See id. at 883.

132

See id. at 870.

133

Fed. Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944).

134

Id. at 605.

135

See supra Part I.B.2.

136

See, e.g., Balt. & Ohio R.R. Co. v. United States, 345 U.S. 146, 150 (1953) (“And so long as rates as a whole afford railroads
just compensation for their over all services to the public the Due Process Clause should not be construed as a bar to the
fixing of noncompensatory rates for carrying some commodities when the public interest is thereby served. ). The Court did
at one time hold that an order deliberately setting a rate for a particular service below cost was irrational and exceeded the
permissible scope of the police power. See N. Pac. Ry. Co. v. North Dakota ex rel. McCue, 236 U.S. 585, 598 (1915) (noting
that the government may not require a utility “to charge excessive rates to some in order that others might be served at a rate
unreasonably low ); see also Broad River Power Co. v. South Carolina ex rel. Daniel, 281 U.S. 537, 544 (1930) (describing
the Court's “rule that a public service company may not be compelled to serve, even in a branch of its business, at a rate which
is confiscatory ); McCue, 236 U.S. at 600 (declaring that the Court's cases “furnish no ground for saying that the State may
set apart a commodity or a special class of traffic and impose upon it any rate it pleases, provided only that the return from
the entire interstate business is adequate ). This limitation fell away along with other restrictions on the police power. See
infra notes 227 29 and accompanying text.

137

Brown v. Legal Found., 538 U.S. 216, 252 (2003) (Scalia, J., dissenting).

138

Preseault v. ICC, 494 U.S. 1, 11 (1990) (internal quotations omitted).

139

Brooks Scanlon Co. v. R.R. Comm'n, 251 U.S. 396 (1920).

140

See id. at 399.

141

Id.

142

Smyth v. Ames, 169 U.S. 466, 541 (1898).

143

See Smith v. Ill. Bell Tel. Co., 282 U.S. 133, 148 49 (1930); Chi., Milwaukee & St. Paul Ry. Co. v. Pub. Utils. Comm'n, 274
U.S. 344, 350 51 (1927); The Minn. Rate Cases, 230 U.S. 352, 435 (1913); Smyth, 169 U.S. at 541.
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144

Exclusive franchises have typically been justified on the grounds that they help to: (1) ensure the supply of a natural monopoly
service; (2)bring stability to network markets that can sometimes be characterized by boom bust cycles of alternating over and
underinvestment; (3) ease the administrative burdens associated with regulatory oversight; and (4) reduce the risks associated
with a utility's enterprise, thereby curbing rates by lowering the required rate of return.

145

Fed. Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944); see also Duquesne Light Co. v. Barasch, 488 U.S.
299, 311 12 (1989) (considering the “total effect of the rate orders).

146

See Hope Natural Gas, 320 U.S. at 603 (“ The] return... should be sufficient to assure confidence in the financial integrity of
the enterprise, so as to maintain its credit and to attract capital. ).

147

See Bd. of Pub. Util. Comm'rs v. N.Y. Tel. Co., 271 U.S. 23, 31 32 (1926).

148

Different questions are raised if the regulator allocates costs prospectively e.g., conditions the utility's ability to diversify into
a competitive business on the allocation of a specific portion of joint costs away from the competitive service. In that situation,
at least the firm can make an advance determination of whether it is willing to assume the risks of the competitive venture,
including the risk of recovery of the portion of joint cost allocated to that service. If not, the utility would retain the right to
recover those costs through regulated rates.

149

See Monongahela Navigation Co. v. United States, 148 U.S. 312, 327 (1893).

150

See, e.g., Balt. & Ohio R.R. Co. v. United States, 298 U.S. 349, 364 69 (1936); United States v. New River Collieries Co.,
262 U.S. 341, 343 44 (1923).

151

N. Pac. Ry. Co. v. Dep't of Pub. Works, 268 U.S. 39 (1925).

152

See id. at 43.

153

See id. at 43 44.

154

Id. at 44.

155

See, e.g., Duquesne Light Co. v. Barasch, 488 U.S. 299, 310 (1989) (“ A]ll of the subsidiary aspects of valuation for ratemaking
purposes could not properly be characterized as having a constitutional dimension. ); Fed. Power Comm'n v. Hope Natural
Gas Co., 320 U.S. 591, 602 (1944) (“It is not theory but the impact of the rate order which counts. If the total effect of
the rate order cannot be said to be unjust and unreasonable, judicial inquiry under the Act is at an end. The fact that
the method employed to reach that result may contain infirmities is not then important. (emphasis added)); Fed. Power
Comm'n v. Natural Gas Pipeline, 315 U.S. 575, 607 (1942) (Black, J., concurring) (“ I]f the rate permits the company to
operate successfully and to attract capital all questions as to ‘just and reasonable are at an end so far as the investor
interest is concerned. Various routes to that end may be worked out by the expert administrators charged with the duty of
regulation. (emphasis added)).

156

See supra text accompanying notes 122 32.

157

See cases and text cited supra note 155.

158

See, e.g., City of Louisville v. Cumberland Tel. & Tel. Co., 225 U.S. 430, 436 (1912); Cedar Rapids Gas Light Co. v. City of
Cedar Rapids, 223 U.S. 655, 669 (1912).

159

See cases cited supra note 158.

160

Verizon Communications, Inc. v. FCC, 535 U.S. 467 (2002).

161

Id. at 523 24.

162

Id. at 524.

163

Id. at 519 22.
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164

Missouri ex rel. Southwestern Bell Tel. Co. v. Pub. Serv. Comm'n, 262 U.S. 276, 308 (1923) (Brandeis, J., concurring).

165

Tahoe Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 321 22 (2002) (emphasis added). The Court
further stated:
Condemnation of a leasehold gives the government possession of the property, the right to admit and exclude others, and
the right to use it for a public purpose. A regulatory taking, by contrast, does not give the government any right to use the
property, nor does it dispossess the owner or affect her right to exclude others.
Id. at 324 n.19.

166

See, e.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 421 (1982); United States v. Causby, 328 U.S. 256,
258 (1946); Portsmouth Harbor Land & Hotel Co. v. United States, 260 U.S. 327, 329 30 (1922) (holding that United States
military installations' repeated firing of guns over claimant's land is a taking); United States v. Cress, 243 U.S. 316, 327 28
(1917) (holding that repeated flooding of land caused by a water project is a taking).

167

See infra Part II.E.

168

See, e.g., Kimball Laundry Co. v. United States, 338 U.S. 1, 16 (1949); United States v. Gen. Motors Corp., 323 U.S. 373,
384 (1945); Liggett & Meyers Tobacco Co. v. United States, 274 U.S. 215, 220 (1927).

169

See, e.g., Tahoe Sierra, 535 U.S. at 322.

170

Id. (emphasis added) (citation omitted); see also id. at 330 n.25 (“ U]nder our physical takings cases it would be irrelevant
whether a property owner maintained 5% of the value of her property so long as there was a physical appropriation of any
of the parcel. ).

171

Pa. Coal Co. v. Mahon, 260 U.S. 393 (1922). Previously, courts had not applied the Takings Clause to analyze the impact of
regulation although the courts had reviewed the permissible scope of government regulation under other rubrics. See Claeys,
supra note 7, at 1574 77.

172

Mahon, 260 U.S. at 415.

173

In the context of regulation, the only categorical rule the Court has recognized is that government action that denies the owner
all economically viable use of its property is a taking per se. See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1029 (1992). On
the other hand, the Lucas rule may not be as categorical as it appears at first blush. The Court allowed that a restriction that
destroyed all economically viable use might not be a taking if “the proscribed use interests were not part of the owner's] title
to begin with. Id. at 1027. As the Court said: “ R]egulations that prohibit all economically beneficial use of land... cannot
be newly legislated or decreed (without compensation), but must inhere in the title itself, in the restrictions that background
principles of the State's law of property and nuisance already place upon land ownership. Id. at 1029. Arguably, this suggests
that the no economically viable use of property test is not a per se rule but instead depends on the interpretation of preexisting
property and nuisance laws as applied to the newly prohibited use of property. See Rubenfeld, supra note 7, at 1092 94.

174

Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).

175

See id.

176

See, e.g., Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 498 99 (1987); Penn Cent. Transp., 438 U.S. at
136 38; see also Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension Trust, 508 U.S. 602, 645 (1993) (“ O]ur cases
have long established that mere diminution in the value of property, however serious, is insufficient to demonstrate a taking. ).

177

See infra text accompanying notes 189 99.

178

See, e.g., Tahoe Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 321 23 (2002).

179

As one commentator put it:
Nevertheless, I think instead that this is a field in which pragmatic judgment under a standard an explicit balancing approach
is better. The pragmatic ethical issue defies reduction to formal rules. When the Court's takings jurisprudence has not been
conclusory, it has usually attempted to address in a practical way an underlying issue of political and moral theory: is it
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appropriate to make this particular person bear the cost of this particular government action for the benefit of this particular
community? Such is the burden of the Penn Central multi factor balancing test, created under the salutary influence of Frank
Michelman's famous article. For all but true believers in the Platonic form of property, squarely facing the ethical/political
issue in this way is far superior to any mediation through per se rules or conceptualism.
Margaret Jane Radin, The Liberal Conception of Property: Cross Currents in the Jurisprudence of Takings, 88 Colum. L.
Rev. 1667, 1684 (1988) (footnotes omitted).

180

Older cases speak more categorically of rate regulation of utilities as a “taking. The controverted issue was not whether
private property dedicated to public use was “taken, but whether the rates established provided just compensation:
This power to regulate is not a power to destroy, and limitation is not the equivalent of confiscation. Under pretence of
regulating fares and freights, the State cannot require a railroad corporation to carry persons or property without reward;
neither can it do that which in law amounts to a taking of private property for public use without just compensation, or
without due process of law.
The R.R. Comm'n Cases, 116 U.S. 307, 331 (1886).

181

Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989).

182

See supra text accompanying notes 122 32.

183

Duquesne, 488 U.S. at 307.

184

Id. at 310.

185

Id.

186

Fed. Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944).

187

Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).

188

See, e.g., Tex. Office of Pub. Util. Counsel v. FCC, 183 F.3d 393, 429 n.59 (5th Cir. 1999) (rejecting takings challenge to
imposition of universal service charges on wireless carriers: “Even if we considered Celpage's takings claim, it would fail to
demonstrate how its claim comports with the three factors the Supreme Court has established to analyze a regulatory takings
claim.... ); Tenoco Oil Co. v. Dep't of Consumer Affairs, 876 F.2d 1013, 1026 (1st Cir. 1989) (“Determining whether DACO's
price order provides just and reasonable, and thus nonconfiscatory, rates is an essentially ad hoc, factual inquiry. (internal
quotations omitted)); Jersey Cent. Power & Light Co. v. FERC, 810 F.2d 1168, 1192 (D.C. Cir. 1987) (en banc) (Starr, J.,
concurring); Kavanau v. Santa Monica Rent Control Bd., 941 P.2d 851, 860 (Cal. 1997) (reviewing application of rent control
ordinance under three part Penn Central test); Drobak, supra note 79, at 67 (“The Supreme Court utility] ratemaking cases
establish a loose constitutional constraint that is equivalent to the limit imposed on other kinds of government regulation by
the takings clause of the fifth amendment. ); Paul W. Garnett, Forward Looking Costing Methodologies and the Supreme
Court's Takings Clause Jurisprudence, 7 CommLaw Conspectus 119, 122 n.19 (1999) (stating that Duquesne applies a test
that “mirrored the regulatory takings standard).

189

Oxford English Dictionary Online (2d ed. 1989) (relevant portions on file with The George Washington Law Review).

190

Id.

191

See Bernard Schwartz, Takings Clause “Poor Relation No More?, 47 Okla. L. Rev. 417, 420 21 (1994) (citing Samuel
Johnson's Dictionary, “the only one in existence at the time the Bill of Rights was adopted, which defined “take as “seize,
“snatch, “get, “procure, or “appropriate ).

192

The Court has noted the conceptual similarity between government acquisition of the incidents of ownership and government
condemnation. See Tahoe Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 321 (2002) (“ The] plain
language of the Fifth Amendment] requires the payment of compensation whenever the government acquires private property
for a public purpose, whether the acquisition is the result of a condemnation proceeding or a physical appropriation. ).

193

Rubenfeld, supra note 7, at 1119.
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194

U.S. Const. amend. V.

195

See Rubenfeld, supra note 7, at 1120 24; see also Schwartz, supra note 191, at 419 20 (discussing state constitutions, predating
the United States Constitution, that extended protection to public appropriation of private property).

196

As Rubenfeld recounts, the principle that the Fifth Amendment applies when the government mandates that private owners
permit others to use their property is consistent with much of the case law. See, e.g., Penn Cent. Transp. Co. v. City of New
York, 438 U.S. 104, 128 (1978) (“ G]overnment actions that may be characterized as acquisitions of resources to permit or
facilitate uniquely public functions have often been held to constitute ‘takings. ); Pa. Coal Co. v. Mahon, 260 U.S. 393,
414 (1922) (“To make it commercially impracticable to mine certain coal has very nearly the same effect for constitutional
purposes as appropriating or destroying it. (emphasis added)). We disagree with Rubenfeld to some extent, however, in our
understanding of the theoretical foundation of the use standard as well as its application in specific contexts, see infra notes
248, 298 and accompanying text. The most notable gap in Rubenfeld's analysis is any discussion of the jurisprudence regarding
the application of takings principles to utility ratemaking.

197

U.S. Const. amend. V.

198

See Barnhart v. Sigmon Coal Co., 534 U.S. 438, 452 (2002) (“ I]t is a general principle of statutory construction that when
Congress includes particular language in one section of a statute but omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion. (citations and internal
quotations omitted)).

199

“Deprive is defined as “ t]o divest, strip, bereave, dispossess of. Oxford English Dictionary Online, supra note 189. These
words focus on the owner's loss, rather than the transfer of use to another.

200

2 William Blackstone, Commentaries *2; see also Int'l News Serv. v. Associated Press, 248 U.S. 215, 250 (1918) (Brandeis, J.,
dissenting) (“An essential element of individual property is the legal right to exclude others from enjoying it. ).

201

See, e.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 433 (1982) (emphasizing that “the landowner's right
to exclude is] one of the most essential sticks in the bundle of rights that are commonly characterized as property (internal
quotations omitted)); id. at 435 (“The power to exclude has traditionally been considered one of the most treasured strands
in an owner's bundle of property rights. ); id. at 436 (“ A]n owner suffers a special kind of injury when a stranger directly
invades and occupies the owner's property. ).

202

See, e.g., William B. Stoebuck, A General Theory of Eminent Domain, 47 Wash. L. Rev. 553, 555, 572 73 (1972) (discussing
early precedents which regarded compensation as required by natural law). But see William Michael Treanor, Note, The
Origins and Original Significance of the Just Compensation Clause of the Fifth Amendment, 94 Yale L.J. 694, 710 n.87 (1985)
( “Madison clearly believed that the property right, for all its importance, was a creature of positive law. ).

203

See Webb's Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 164 (1980) (“ A] State, by ipse dixit, may not transform
private property into public property without compensation.... This is the very kind of thing that the Taking Clause of the
Fifth Amendment was meant to prevent. That Clause stands as a shield against the arbitrary use of governmental power. ).

204

See Calder v. Bull, 3 U.S. (3 Dall.) 386, 388 (1798) (Chase, J.) (stating that “ i]t is against all reason and justice to presume
that government can enact “a law that takes property from A. and gives it to B ).

205

See The Federalist No. 10, 19 20 (James Madison) (Roy P. Fairfield ed., 2d ed. 1996); Jennifer Nedelsky, Private Property and
the Limits of American Constitutionalism: The Madisonian Framework and Its Legacy 2 (1990); id. at 18, 25 28 (discussing
Madison's prediction that “a great majority of people will not only be without landed but without any other sort of property,
and then “conflicting feelings would emerge as those without property would “secretly sigh for a more equal distribution of
its blessings and discussing Madison's fear that if the republic was unable to control the tendency to redistribute, democracy
could not survive and would turn into tyranny or oligarchy); Claeys, supra note 7, at 1570 (“But the more the people
succumb to the temptation to confiscate property, the more they undermine the conditions of self government. ); Treanor,
supra note 202, at 704 (discussing redistributionist legislation by revolutionary era legislatures, which led to the rise of
liberal principles favoring protection of private property and culminating in the Takings Clause). But see William Michael
Treanor, The Original Understanding of the Takings Clause and the Political Process, 95 Colum. L. Rev. 782, 844 (1995) (“At
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times in his career, however, Madison appears to have moved beyond the position that redistributive consequences were a
normal consequence of governmental actions, and to have favored government actions that had redistributive objects, if that
redistribution accorded with republican ends. ).

206

Taxation also involves redistribution of wealth and thus creates at least the potential for similar threats to political stability.
But there are some inherent checks on taxation that mitigate these risks to some extent. For example, at least in the usual case,
a tax applies generally. Indeed, a tax that singles out particular individuals might be deemed unlawful on that ground. See
Township of Hillsborough v. Cromwell, 326 U.S. 620, 623 (1946) (“The equal protection clause of the Fourteenth Amendment
protects the individual from state action which selects him out for discriminatory treatment by subjecting him to taxes not
imposed on others of the same class. ). When the tax is of general applicability, the affected constituencies (who, by definition,
are wealthier) can organize to defend their interests in the political process. When the government singles out specific property
for use by the government or a third party, however, the isolated property owner is less likely to be able to defend its interests
in the political process. Cf. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1027 n.14 (1992) (noting that compensation may
not be owing when a government regulation of general application destroys property; a law of general application means “a
law that destroys the value of land without being aimed at land ). In addition, if the tax is too burdensome, investment and
income are generally deterred, resulting eventually in less government revenue. These effects are more attenuated when the
government singles out specific property to be transferred to the government or the public.

207

This seems to have been Locke's view. See John Locke, Second Treatise of Civil Government 62 (Lester DeKoster ed., William
B. Eerdmans Publ'g Co. 1978) (1690).

208

U.S. Const. amend. V.

209

There has been some debate about whether “public use is a separate substantive requirement. The courts have assumed that
it is, such that takings that are not for public uses can be deemed invalid, even if compensation is paid. See Haw. Hous.
Auth. v. Midkiff, 467 U.S. 229, 240 (1984). But at the same time, the courts have rendered that substantive limitation all
but meaningless by deferring broadly to the government's asserted justification for the taking. The “public use provision is
“coterminous with the scope of a sovereign's police powers. Id. In effect, any state interest that would be credited for purposes
of rationality review under the Due Process or Equal Protection Clauses arguably satisfies the “public use requirement of the
Fifth Amendment. See id. 242 43; see also Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1014 (1984) (stating that “ s]o long as
the taking has a conceivable public character, the public use requirement is satisfied). The Supreme Court may clarify these
issues in Kelo v. City of New London, 843 A.2d 500 (Conn.), cert. granted, 125 S. Ct. 27 (2004). We do not enter this debate,
other than to note that the interpretation we offer provides an indirect but highly effective means of ensuring that government
action that transfers the use of property from the owner to the public is directed at a public use.

210

Cf. Richard A. Epstein, Takings: Descent and Resurrection, 1987 Sup. Ct. Rev. 1, 3 (“The same compensation requirement
serves the twin goals of equity in the individual case and of imposing sensible restraint on government power to improve the
odds that this power will be exercised only to advance the public welfare generally. ).

211

See Lucas, 505 U.S. at 1030 (“The use of these properties for what are now expressly prohibited purposes was always unlawful,
and (subject to other constitutional limitations) it was open to the State at any point to make the implication of those
background principles of nuisance and property law explicit. ); Mugler v. Kansas, 123 U.S. 623, 665 (1887) (“ P]roperty... is
held under the implied obligation that the owner's use of it shall not be injurious to the community. ); id. at 669 (holding that
compensation is not required for pecuniary losses owners may sustain “by reason of their not being permitted, by a noxious
use of their property, to inflict injury upon the community ).

212

See Lucas, 505 U.S. at 1023 24 (“These cases are better understood as resting not on any supposed ‘noxious' quality of the
prohibited uses but rather on the ground that the restrictions were reasonably related to the implementation of a policy not
unlike historic preservation expected to produce a widespread public benefit and applicable to all similarly situated property.
‘Harmful or noxious use analysis was, in other words, simply the progenitor of our more contemporary statements that land
use regulation does not effect a taking if it substantially advances legitimate state interests. (internal quotations and citations
omitted)); Andrus v. Allard, 444 U.S. 51, 65 (1979). The expansion of the police power to include regulations designed to
produce a benefit is discussed further at Part II.D infra.

213

See infra text accompanying notes 220 37.
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214

See Miller v. Schoene, 276 U.S. 272 (1928) (upholding an order to destroy diseased cedar trees to prevent infection of
nearby apple orchards without compensation for value of cedars or reduction in value of remaining property); Hadacheck v.
Sebastian, 239 U.S. 394 (1915) (upholding a law barring operation of brick factory in residential area even though it destroyed
92.5% of value of defendant's property); Mugler, 123 U.S. at 669 70 (upholding a law prohibiting manufacture of alcoholic
beverages even though it destroyed seventy five percent of the value of defendant's brewery).

215

Lucas, 505 U.S. at 1027 (“This accords, we think, with our ‘takings' jurisprudence, which has traditionally been guided by the
understandings of our citizens regarding the content of, and the State's power over, the ‘bundle of rights' that they acquire when
they obtain title to property. ); Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1001 (1984). The Court may also be referring to
the government's ability to define what things may be owned at all or to specify the scope of the grant of benefits. See Nollan
v. Cal. Coastal Comm'n, 483 U.S. 825, 833 n.2 (1987).

216

See United States v. Carolene Prods. Co., 304 U.S. 144, 151 52 & n.4 (1938) (explaining that the political process generally
protects economic rights as long as legislation does not target a discrete and insular minority).

217

Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922); see also id. at 422 (Brandeis, J., dissenting).

218

See Epstein, supra note 7, at 60 (“The idea of ownership entails that whatever uses are permitted must fall within the exclusive
province of the owner. ).

219

Mahon, 260 U.S. at 413; see also Andrus v. Allard, 444 U.S. 51, 65 (1979) (“ G]overnment regulation by definition involves
the adjustment of rights for the public good. Often this adjustment curtails some potential for the use or economic exploitation
of private property. To require compensation in all such circumstances would effectively compel the government to regulate
by purchase. ).

220

See Claeys, supra note 7, at 1574 93. Claeys summarizes the nineteenth century doctrine as follows:
The law of nature entitled every person to a certain set of rights to control, to exchange, and especially to use her own property.
“Regulations aimed to secure in practice the equal share of control, disposition, and use rights to which owners were entitled
in principle. The main line of “regulations defined and protected property rights or other personal rights. They prevented one
owner from overstepping his own fair and equal share of use rights and grabbing some of his neighbors' in the process. Once
these laws had equalized neighbors' use rights, a smaller class of “regulations restrained and ordered the exercise of rights to
enlarge every affected owner's practical freedom over her property. Roughly speaking, the former prevented nuisances, while
the latter forcibly rearranged owners' uses of property to benefit all of them as a partnership benefits all of its partners.
If, however, a law deprived a person of more rights in practice than necessary to satisfy either of these standards in principle,
it stripped owners of “property in their use rights.
Id. at 1554 (footnotes omitted).

221

Munn v. Illinois, 94 U.S. 113, 124 (1876).

222

“So use your own as not to injure another.

223

Munn, 94 U.S. at 124.

224

See id. at 125.

225

Munn v. Illinois, 94 U.S. 113 (1876).

226

See id. at 130 33.

227

See Lochner v. New York, 198 U.S. 45, 61 (1905).

228

Nebbia v. New York, 291 U.S. 502 (1934).

229

See id. at 531 32.

230

See, e.g., W. Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).
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231

Compare Epstein, supra note 7, at 112 25, with Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1024 (1992) (“ T]he distinction
between ‘harm preventing and ‘benefit conferring regulation is often in the eye of the beholder. ), and Rubenfeld, supra
note 7, at 1099 1100.

232

In fact, once Munn affirmed the legislature's prerogative to determine which businesses are sufficiently impressed with the
public interest to justify regulation to promote the public good (not limited to restraining the owner from using property to
harm others), it was but a small step for the legislature to assume the power of defining essentially the entire sphere of human
conduct as sufficiently impressed with the public interest to justify such expansive regulation.

233

Cf. Lunney, supra note 17, at 1922 (explaining that the destruction of public private distinction in Nebbia “had a profound
impact on the Court's approach to the compensation issue ).

234

Pa. Coal Co. v. Mahon, 260 U.S. 393 (1922).

235

Id. at 415.

236

See supra text accompanying notes 211 18.

237

Mahon, 260 U.S. at 417 18 (Brandeis, J., dissenting).

238

Id. at 413.

239

Id.

240

See, e.g., Kaiser Aetna v. United States, 444 U.S. 164, 175 (1979).

241

See cases cited supra note 214.

242

See Tahoe Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 322 (2002). Professor Sax commented
on this inconsistency as follows:
Nevertheless, the predominant characteristic of this area of law is a welter of confusing and apparently incompatible results.
The principle upon which the cases can be rationalized is yet to be discovered by the bench: what commentators have called the
“crazy quilt pattern of Supreme Court doctrine has effectively been acknowledged by the Court itself, which has developed
the habit of introducing its uniformly unsatisfactory opinions in this area with the understatement that “no rigid rules or
“set formula are available to determine where regulation ends and taking begins.
Joseph L. Sax, Takings and the Police Power, 74 Yale L.J. 36, 37 (1964).

243

Armstrong v. United States, 364 U.S. 40, 49 (1960); see also Hodel v. Irving, 481 U.S. 704, 714 (1987).

244

See, e.g., Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 116 17 (1978).

245

Rubenfeld, supra note 7, at 1081 82.

246

See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 427 (1982) (“When faced with a constitutional challenge
to a permanent physical occupation of real property, this Court has invariably found a taking. ).

247

See Rubenfeld, supra note 7, at 1125 26.

248

See Loretto, 458 U.S. at 423. The Court relied principally on precedent to reach this conclusion. See id. at 427 35. The Court's
discussion of the rationale behind that rule is truncated and somewhat muddled. See id. at 435 38. The Court properly mentions
that a permanent physical occupation involves a transfer of the use of the property from the owner to a third party i.e., a
destruction of the owner's right to exclude. See id. at 435 36. But the Court also makes reference to limitations on the owner's
use and reduction in the value of the property, see id. at 436 factors that are present in most cases of government regulation.
The Court's explanation of the rationale for the per se rule for physical occupation is therefore incomplete, and the applicability
of the principles animating that rule to the utility or other contexts is not made entirely clear by that opinion.
Curiously, Rubenfeld concludes that the permanent physical occupation authorized in Loretto was not a conversion of the
use of the property to the public. See Rubenfeld, supra note 7, at 1152. Rubenfeld views the government's action in that case
as functionally equivalent to a condition imposed on the operation of the property as an apartment building. See id. at 1153.
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Perhaps the owner could have escaped the invasion by changing the use of the property. But the government has nevertheless
appropriated the use of the property unless and until the owner takes such action. If the government condemns fifty percent of
the output of all cigarette factories, it must pay just compensation for the amount so taken. See Liggett & Myers Tobacco Co.
v. United States, 274 U.S. 215, 220 (1927). It does not matter that the owner can avoid the directive by modifying its cigarette
factory to produce cigars instead. In addition, as the Loretto Court observed, there is a significant difference between an order
authorizing permanent physical occupation by a third party and a regulation that requires the owner to provide its tenants
with cable TV hookups. See Loretto, 458 U.S. at 440 n.19. The former expressly transfers the use of property to the cable TV
company. See id. The latter may benefit the cable TV company but does not entitle it to use the owner's property. See id. The
principles governing analysis of regulatory conditions are further examined infra text accompanying notes 294 318.

249

Pumpelly v. Green Bay Co., 80 U.S. (13 Wall.) 166 (1872).

250

The Court's rationale, however, was not based on appropriation of use. Instead, the Court referred to the “total destruction of
the value of the property as the foundation for the taking. See id. at 177 78. As noted, this focus on the economic impact of the
government's action on the owner is an unsatisfactory explanation. See supra text accompanying notes 238 42. Subsequently,
the Court characterized Pumpelly in terms of appropriation of the use of property: “ Pumpelly's] property was, in effect,
required to be devoted to the use of the public, and, consequently, he was entitled to compensation. Mugler v. Kansas, 123
U.S. 623, 668 (1887).

251

United States v. Causby, 328 U.S. 256 (1946).

252

Id. at 262 (emphasis added).

253

Kaiser Aetna v. United States, 444 U.S. 164 (1979).

254

Id. at 180 (“This is not a case in which the Government is exercising its regulatory power in a manner that will cause an
insubstantial devaluation of petitioners' private property; rather, the imposition of the navigational servitude in this context
will result in an actual physical invasion of the privately owned marina. ); see also Nollan v. Cal. Coastal Comm'n, 483 U.S.
825, 832 (1987) (“We think a ‘permanent physical occupation has occurred, for purposes of that rule, where individuals are
given a permanent and continuous right to pass to and fro, so that the real property may continuously be traversed, even
though no particular individual is permitted to station himself permanently upon the premises. ).

255

The Supreme Judicial Court of Massachusetts explained this distinction as follows:
The police power] is very different from the right of eminent domain, the right of a government to take and appropriate
private property to public use, whenever the public exigency requires it; which can be done only on condition of providing
a reasonable compensation therefor.
....
Nor does the prohibition of such noxious use of property, a prohibition imposed because such use would be injurious to the
public, although it may diminish the profits of the owner, make it an appropriation to a public use, so as to entitle the owner
to compensation.... But the property owner] is restrained; not because the public have occasion to make the like use, or to
make any use of the property, or to take any benefit or profit to themselves from it; but because it would be a noxious use,
contrary to the maxim, sic utere tuo, ut alienum non laedas. It is not an appropriation of the property to a public use, but
the restraint of an injurious private use by the owner, and is therefore not within the principle of property taken under the
right of eminent domain.
Commonwealth v. Alger, 61 Mass. 53, 85 86 (1851).

256

See United States v. New River Collieries Co., 262 U.S. 341, 343 44 (1923).

257

See Liggett & Meyers Tobacco Co. v. United States, 274 U.S. 215, 220 (1927).

258

Even in Pennsylvania Coal Co. v. Mahon, it might be said that the government was appropriating the use of the owner's coal
to prop up the structures above ground. See Rubenfeld, supra note 7, at 1112.

259

See Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1003 04 (1984).

260

See 17 U.S.C. § 203(a)(5) (2000).
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261

See Monsanto, 467 U.S. at 1011 n.15.

262

See id. at 1006 08.

263

See id.; see also infra text accompanying notes 274 75.

264

See Monsanto, 467 U.S. at 1005.

265

See id. at 992 93, 1010.

266

See id. at 994 97.

267

See id. at 1013.

268

See id. at 1008.

269

See id. at 1011.

270

See id. at 1011 12.

271

See id. at 1013.

272

Id. at 1011. The Court also notes that the effect of the 1978 statute is to deny Monsanto the right to exclude others i.e., it
gives others the right to use Monsanto's property. See id. at 1011 12.

273

Id. at 1011 n.15.

274

See id. at 1007.

275

See id.

276

See infra text accompanying notes 298 300. Different considerations arise when the condition is imposed after the business
is already operating and the regulation puts the firm to the choice of complying or forgoing recovery of sunk costs. See infra
Part II.F.

277

In the Legal Tender Cases, 79 U.S. (Wall. 12) 457 (1871), for example, the Court held that the government's devaluation of
currency did not constitute a taking:
The creditor who had a thousand dollars due him on the 31st day of July, 1834 (the day before the act took effect), was entitled
to a thousand dollars of coined gold of the weight and fineness of the then existing coinage. The day after, he was entitled
only to a sum six per cent. less in weight and in market value, or to a smaller number of silver dollars. Yet he would have
been a bold man who had asserted that, because of this, the obligation of the contract was impaired, or that private property
was taken without compensation or without due process of law. No such assertion, so far as we know, was ever made. Admit
it was a hardship, but it is not every hardship that is unjust, much less that is unconstitutional; and certainly it would be an
anomaly for us to hold an act of Congress invalid merely because we might think its provisions harsh and unjust.
Id. at 552.

278

Brown v. Legal Found., 538 U.S. 216 (2003).

279

See Phillips v. Wash. Legal Found., 524 U.S. 156, 172 (1998).

280

See Brown, 538 U.S. at 235.

281

Id. at 234.

282

The Court recognized this point in Webb's Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155 (1980), in which it held that
the government's appropriation of interest earned on amounts deposited in the court's registry in an interpleader action, over
and above amounts charged as a fee for services rendered in receiving money into the court's registry, constituted a taking, id.
at 164 65. The Court characterized the government's action as the “appropriation of the beneficial use of the fund, which it
viewed as “analogous to the appropriation of the use of private property in United States v. Causby, 328 U.S. 256 (1946).
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Id. at 163 64 (emphasis added); see also id. at 164 (“The state statute has the practical effect of appropriating for the county
the value of the use of the fund for the period in which it is held in the registry. ).

283

See Brown, 538 U.S. at 237.

284

See id. at 243 (Scalia, J., concurring).

285

See id.

286

See also infra text accompanying notes 357 63 (discussing time of taking in context of market value).

287

One of the early cases to recognize the propriety of judicial review of utility ratemaking orders spoke in these terms:
If the State were to seek to acquire the title to these roads, under its power of eminent domain, is there any doubt that
constitutional provisions would require the payment to the corporation of just compensation, that compensation being the
value of the property as it stood in the markets of the world, and not as prescribed by an act of the legislature? Is it any
less a departure from the obligations of justice to seek to take not the title but the use for the public benefit at less than its
market value?
Reagan v. Farmers' Loan & Trust Co., 154 U.S. 362, 410 (1894); see infra text accompanying notes 355 59 for a discussion
of “market value.

288

See Duquesne Light Co. v. Barasch, 488 U.S. 299, 308 (“If the rate does not afford sufficient compensation, the State has
taken the use of utility property without paying just compensation and so violated the Fifth and Fourteenth Amendments. );
id. at 309 (“Justice Brandeis... concluded that what was ‘taken by public utility regulation is not specific physical assets that
are to be individually valued, but the capital prudently devoted to the public utility enterprise by the utilities' owners. (citing
Missouri ex rel. Southwestern Bell Tel. Co. v. Pub. Serv. Comm'n, 262 U.S. 276, 291 (1923) (Brandeis, J., concurring))).

289

See id. at 307 (“As public utilities, both Duquesne and Penn Power are under a state statutory duty to serve the public. ). Rent
control ordinances can also impose comparable obligations when they require the owner to continue renting. In Fresh Pond
Shopping Center, Inc. v. Callahan, 464 U.S. 875 (1983), Justice Rehnquist, dissenting from dismissal of the appeal for want
of a substantial federal question, regarded a Massachusetts law that prohibited owners from evicting tenants except for the
owner's personal use as tantamount to compulsion to continue operating the building for rental, id. at 876 77 (Rehnquist, J.,
dissenting). Justice Rehnquist viewed the effect of this compulsion as equivalent to physical occupation as in Loretto: “ T]he
power to end or terminate the physical invasion is under the control of a private party. Id. at 877.

290

For example in Yee v. City of Escondido, 503 U.S. 519 (1992), the Court stated:
The government effects a physical taking only where it requires the landowner to submit to the physical occupation of his
land....
... Petitioners voluntarily rented their land to mobile home owners. At least on the face of the regulatory scheme, neither the
city nor the State compels petitioners, once they have rented their property to tenants, to continue doing so.
Id. at 527 28. In Garelick v. Sullivan, 987 F.2d 913 (2d Cir. 1992), the United States Court of Appeals for the Second Circuit
put it as follows:
A property owner must be legally compelled to engage in price regulated activity for regulations to give rise to a taking.
For example, public utilities are under a state statutory duty to serve the public, and must furnish “service on demand to all
applicants at government determined rates. Because utilities generally are compelled to employ their property to provide
services to the public, the Fifth Amendment requires regulators to provide utilities with reasonable compensation for their
services.
By contrast, where a service provider voluntarily participates in a price regulated program or activity, there is no legal
compulsion to provide service and thus there can be no taking.
Id. at 916 (citations omitted).

291

See, e.g., Garelick, 987 F.2d at 917 (“The anesthesiologists argue that limiting themselves to outpatient practices is not an
economically viable option, since most procedures requiring their services are performed in hospitals; yet, as the law presently
stands, economic hardship is not equivalent to legal compulsion for purposes of takings analysis. ).

292

See Sidak & Spulber, supra note 30, at 105 (summarizing economic literature regarding regulatory opportunism, which “stems
from the fact that regulatory assets... are likely to be transaction specific ).
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293

As the Supreme Court of New Jersey recognized:
The supposed freedom of landlords to abandon the business is largely illusory. Although in theory the owner of a large
apartment building may convert it to other uses or tear it down and construct something else in its place, in practice such a
course is ordinarily economically prohibitive, and to force it would be confiscatory.
Hutton Park Gardens v. Town Council, 350 A.2d 1, 14 n.9 (N.J. 1975). In addition, the United States Court of Appeals for
the First Circuit enunciated a similar principle in Mora v. Mejias:
It is ordinarily true that a member of an industry which is under price control can withdraw from the field and thus avoid
control. But it is wholly unrealistic to apply this principle to the case before us. For the rice importers supply Puerto Rico
with the most important staple in the diet of the people. Certainly it was not contemplated that the order would stop the
importation of this necessity of the Puerto Rican people. Accordingly the application of the principle that the members of the
industry could escape loss by withdrawing from the business of importing rice is not an honest answer to the question at issue.
Mora v. Mejias, 223 F.2d 814, 817 (1st Cir. 1955) (footnote omitted).

294

Great N. Ry. Co. v. Minnesota ex rel. State R.R. & Warehouse Comm'n, 238 U.S. 340, 345 (1915).

295

Id.

296

Id.

297

Id. at 346.

298

Rubenfeld seems to suggest a similar idea in proposing that a “using be determined by reference to whether “the state's interest
in taking or regulating something would be equally well served by destroying the thing altogether. Rubenfeld, supra note 7,
at 1116. If the harm would exist in the same degree even if the business is destroyed altogether, then the government is “using
the property (in Rubenfeld's terms) and also is effectively compelling the operation of the business to produce those benefits
(in our terms). Rubenfeld does not draw out the latter inference. In fact, some of the cases in which he would find no using
such as Loretto and rent control would seem to qualify as a using under his destruction test. See id. at 1152 55. Rubenfeld
dismisses these cases as involving the voluntary choice of the landlord to use the property for rental purposes. See id. at 1153.
Rubenfeld acknowledges the need for some limiting principle and suggests a nexus requirement, but stops short of relating
that theory back to his main premise. See id. at 1154. Rubenfeld also concludes that rent control could amount to compulsion:
If a rent control regime effectively takes over the regulated property for rental use if, for example, it gives tenants and
then their children perpetual rights of lease renewal, rights that cannot be overridden by the owner's decision to change the
property's use then an appropriation has taken place and compensation would be due.
Id. at 1155. But he does not examine what other circumstances could “effectively take over the owner's property. As suggested
in the text, a nexus requirement would ferret out those instances in which the government is effectively compelling continued
operation.

299

Cf. Dolan v. City of Tigard, 512 U.S. 374, 391 (1994) (enunciating a rough proportionality standard); Nollan v. Cal. Coastal
Comm'n, 483 U.S. 825, 837 (1987); infra text accompanying notes 312 17 (discussing Pennell v. City of San Jose, 485 U.S.
1 (1988)).

300

It is also possible that the costs of a government regulation that is related to the operation or output of the business might
fall more heavily on some industry participants than others. But that may reflect the relative efficiency of various market
participants or other factors that are not attributable to government action itself.

301

See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 440 n.19 (1982).

302

The Court stated as follows:
It is true that the landlord could avoid the requirements of § 828 by ceasing to rent the building to tenants. But a landlord's
ability to rent his property may not be conditioned on his forfeiting the right to compensation for a physical occupation.
Teleprompter's broad “use dependency argument proves too much. For example, it would allow the government to require
a landlord to devote a substantial portion of his building to vending and washing machines, with all profits to be retained
by the owners of these services and with no compensation for the deprivation of space. It would even allow the government
to requisition a certain number of apartments as permanent government offices. The right of a property owner to exclude a
stranger's physical occupation of his land cannot be so easily manipulated.
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Id. at 439 n.17.

303

See Rubenfeld, supra note 7, at 1152 55.

304

Dolan, 512 U.S. at 374.

305

See id. at 377.

306

See id. at 379 80.

307

See id. at 392 93.

308

Id. at 393. Cf. Kaiser Aetna v. United States, 444 U.S. 164, 179 80 (1979) (holding that the government could have prohibited
dredging of marina, but it cannot thereafter grant a navigation easement to the public without paying just compensation:
“This is not a case in which the Government is exercising its regulatory power in a manner that will cause an insubstantial
devaluation of petitioners' private property; rather, the imposition of the navigational servitude in this context will result in
an actual physical invasion of the privately owned marina. ).

309

If the government both requires the business to pay more for inputs and to continue operating, a taking may exist. See Charles
Wolff Packing Co. v. Court of Indus. Relations, 262 U.S. 522, 543 44 (1923).

310

By price controls, we refer to the establishment of maximum prices. We do not address the issues arising from price floors.

311

See supra note 106 and accompanying text.

312

Pennell v. City of San Jose, 485 U.S. 1 (1988).

313

Id. at 7.

314

See id. at 20 21 (Scalia, J., dissenting) (describing the first six factors: “cost of debt servicing, rental history of the unit, physical
condition of the unit, changes in housing services, other financial information provided by the landlord, and market value rents
for similar units ). Justice Scalia noted that application of these six factors ensures that landlords receive “only a reasonable
return. Id. at 21 (Scalia J., dissenting).

315

See id. at 21 (Scalia, J., dissenting).

316

See id. at 15.

317

Id. at 21 (Scalia, J., dissenting).

318

The rule that a cost based rate is not exploitative does not perfectly fit the San Jose ordinance, which considered market value
separate from cost. It is not clear from the Court's opinion how market value was to be determined in a city in which rents
were controlled. In any case, “market value, even if a real market exists, cannot be used to compel a particular owner to
provide service below the costs it necessarily incurs. See infra text accompanying notes 378 81.

319

For over sixty years, regulators used a ratemaking methodology based explicitly on the incumbent's historical costs. Under this
method, regulators generally set rates to allow recovery of the full amount of prudently invested capital. In the years leading
up to the 1996 Act, some states (and the FCC when setting rates for interstate charges) began to adopt a modified version
of historical cost ratemaking through a system based on price caps. Under this regime an incumbent's current rates (which
are set to recover historical costs) are taken as a starting point and are adjusted downward each year by a factor reflecting
expected productivity gains (and typically are adjusted upward to reflect an inflation index). See generally United States Tel.
Ass'n v. FCC, 188 F.3d 521 (D.C. Cir. 1999). By determining rates through these adjustments, which place an upward bound
on prices, this system eliminates the need to redetermine periodically an incumbent's costs. Nevertheless, because the system
uses rates designed to recover historical costs as its baseline and modifies them to reflect productivity gains based on actual
industry data, it still provides incumbents, overall, an opportunity to recover prudent investment.

320

Telecommunications Act of 1996, Pub. L. No. 104 104, 110 Stat. 56 (codified in scattered sections of 42 U.S.C.)
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321

See47 U.S.C. § 253(a) (2000). This requirement was intended to encourage the deployment of competing facilities by ensuring
that entrants would have access to parts of the local network that maintained natural monopoly characteristics and therefore
cannot economically be duplicated. See United States Telecom Ass'n v. FCC, 290 F.3d 415, 427 (D.C. Cir. 2002).

322

See 47 U.S.C. § 251(c)(3). The 1996 Act also required incumbents to allow competitors to interconnect with their local
networks, see id. § 251(c)(2), and to provide their finished services to new entrants for resale at wholesale rates, see id. § 251(c)
(4). These requirements were intended, respectively, to ensure that entrants could achieve ubiquity (i.e., the ability for their
customers to call and be called by all telephone subscribers) without replicating the incumbents' entire network, and to foster
investment in competing local facilities by allowing entrants to build scale.

323

This combination is known as the “UNE Platform or “UNE P, and the FCC has maintained the obligation that incumbents
provide it for more than eight years, notwithstanding the fact that courts have vacated these rules three times. See In re Review
of the Section 251 Unbundling Obligations of Incumbent Local Exch. Carriers, 18F.C.C.R. 16,978, 17,128 29, 17,221 23,
17,237 (2003) hereinafter Triennial Review Order], vacated sub nom. United States Telecom Ass'n v. FCC, 359 F.3d 554,
594 (D.C. Cir. 2004); In re Implementation of the Local Competition Provisions of the Telecomm. Act of 1996, 15 F.C.C.R.
3696, 3772, 3805, 3846 (1999), vacated sub nom. United States Telecom Ass'n, 290 F.3d at 422 28; In re Implementation of the
Local Competition Provisions of the Telecomm. Act of 1996, 11 F.C.C.R. 15,499, 15,640 43 (1996) hereinafter First Report
and Order], vacated sub nom. AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 388 92 (1999).

324

Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 410 (2004) (internal quotations omitted).

325

See id.

326

See Common Carrier Services, 47 C.F.R. § 51.307(c) (2003) (“An incumbent LEC shall provide a requesting
telecommunications carrier access to an unbundled network element, along with all of the unbundled network element's
features, functions, and capabilities, in a manner that allows the requesting telecommunications carrier to provide any
telecommunications service that can be offered by means of that network element. ); id. § 51.309(c) (“A telecommunications
carrier purchasing access to an unbundled network facility is entitled to exclusive use of that facility for a period of time, or
when purchasing access to a feature, function, or capability of a facility, a telecommunications carrier is entitled to use of that
feature, function, or capability for a period of time. ).

327

But see Qwest Corp. v. United States, 48 Fed. Cl. 672, 693 94 (2001).

328

47 U.S.C. § 252(d)(1) (2000).

329

See, e.g., In re Permian Basin Area Rate Cases, 390 U.S. 747, 769 70 (1968).

330

47 U.S.C. § 252(d)(1)(A).

331

Id. § 252(d)(1)(B).

332

See First Report and Order, supra note 323, at 15,844, 15,857 59.

333

See id. at 15,846 49.

334

See id. at 15,848 49.

335

Common Carrier Services, 47 C.F.R. § 51.505(d) (2003).

336

See id. § 51.505(b).

337

See First Report and Order, supra note 323, at 15,848 49.

338

See id. at 15,848.

339

47 C.F.R. § 51.505(b)(3). In response to this mandate, state commissions setting TELRIC rates “generally have used straight
line depreciation, rather than accelerated depreciation that reflects the anticipated decline in value of assets. Triennial Review
Order, supra note 323, at 17,400. In the Triennial Review Order, the FCC clarified that, in “calculating depreciation expense,...
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the rate of depreciation over the useful life should reflect the actual decline in value that would be anticipated in the competitive
market that TELRIC assumes. Id. at 17,399. The FCC declined, however, “to mandate a particular method of deciding
the useful life of an asset, id., and it remains to be seen whether the states, in setting new rates under TELRIC, will set
depreciation rates in a manner consistent with the extreme replacement assumptions of the model. When the FCC's Wireline
Competition Bureau set rates for the state of Virginia, pursuant to the FCC's mandate to step in when a state fails to act, see
47 U.S.C. § 252(e)(5) (2000), it continued to use the straight line depreciation schedule and asset lives predicated on events
in the real world, and not the hypothetical world of TELRIC. See In re Petition of WorldCom, Inc., 18 F.C.C.R. 17,722,
17,770 74 (2003).

340

See First Report and Order, supra note 323, at 15,856 (concluding that the rate of return employed in setting rates during a
period of regulated monopoly “is a reasonable starting point for TELRIC calculations, and directing that incumbents can
secure an upward adjustment only if they can prove that “the business risks they face in providing UNEs as opposed to the
methodological risks “would justify a different rate). In the Triennial Review Order, the FCC reversed field and directed
that “states should establish a cost of capital that reflects the competitive risks associated with participating in the type of
market that TELRIC assumes. Triennial Review Order, supra note 323, at 17,396. As with depreciation, it remains to be seen
whether the states, in setting new rates under TELRIC, will establish a cost of capital that reflects the extreme assumptions
of the model.

341

See Petition for Expedited Forbearance of the Verizon Telelphone Companies at attach. B, tbl. 1, In re Current Pricing Rules
for the Unbundled Network Element Platform (FCC July 1, 2003) (No. 03 157) (on file with The George Washington Law
Review) (describing Pennsylvania switching rates that dropped eighty four percent between TELRIC proceedings held in
August 1997 and September 1999, as well as similarly steep discounts in fourteen other states).

342

See id. attach. B; see also Michael J. Balhoff et al., Legg Mason, UNE P Relief: Investors Expect Too Much 9 (2002).

343

See Marc B. Crossman, J.P. Morgan Securities Inc., Industry Update No Growth Expected for Bells in 2003, at 15 (2002).

344

See Comments of the Verizon Telephone Companies at attach. 7, P 5, Review of the Comm'n's Rules Regarding the Pricing
of Unbundled Network Elements (FCC Dec. 16, 2003) (03 173) (on file with The George Washington Law Review).

345

See Duquesne Light Co. v. Barasch, 488 U.S. 299, 315 (1989).

346

See United States v. Winstar Corp., 518 U.S. 839, 868 70 (1996) (plurality opinion).

347

The Supreme Court made a rudimentary error on this point in Verizon Communications, Inc. v. FCC, 535 U.S. 467 (2002).
In their briefs before the Court, incumbents explained that they had invested roughly $342 billion in the construction of local
telephone networks, and they argued that TELRIC produced a large shortfall based on the FCC's estimate that a TELRIC
based network covering the entire country could be built for approximately $180 billion. See id. at 525. The Court rejected
this argument, suggesting that TELRIC did not create any shortfall because the “net plant investment after depreciation is
not $342 billion but $166 billion, an amount less than the TELRIC figure the incumbents would like us to assume. Id. at 526
(citations omitted). The Court missed the elementary point that the relevant figures for comparison are annual depreciation
expenses, not a comparison of TELRIC's total construction cost to the unrecovered portion of incumbents' actual investments.
Because TELRIC retains existing depreciation schedules, the $166 billion that the Court identifies reflecting about half of the
incumbents' original expense is set to be recovered in roughly half the time it would take an entrant to recover the $180billion
expended to build a TELRIC network. In other words, a network that originally cost $342 billion will have annual depreciation
expenses roughly double those of a network that cost $180 billion. If one assumes straight line depreciation over ten years,
for example, the first network would result in $34 billion in annual depreciation expenses while the TELRIC network would
deliver only $18billion. TELRIC thus cuts incumbents' cost recovery in half.

348

Under the Constitution a utility confronting a taking by a second sovereign is owed an equal opportunity to recover its prudent
expenditures. In addition, if the initial statute governing the utility promises “just and reasonable rates, the utility also has
an enforceable expectation rooted in the statute that requires the second sovereign to pay just and reasonable rates rates,
in other words, that provide an opportunity to recover prudent expenditures. That is not to say that the Constitution or
a statutory guarantee of just and reasonable rates gives incumbents a right in perpetuity to 100% of the returns generated
by state ratemaking methodologies. If a state merely promised just and reasonable rates, but nonetheless set rates at a level
designed to guarantee an excess return, the federal government would not be bound to a methodology that delivers the same
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amount. If, on the other hand, a state expressly promised a utility more than just and reasonable rates for example, as a
contractual inducement to enter the business the federal government would be bound to honor that expectation. In such a
case, the federal government's taking would be akin to a taking of outputs subject to a requirements contract where the price
for the property established in the contract defines the owner's economic opportunity.

349

Monongahela Navigation Co. v. United States, 148 U.S. 312 (1893).

350

See id. at 314.

351

Id. at 324.

352

See id. at 314 15.

353

Id. at 314.

354

See id. at 344 45.

355

Id. at 329.

356

Id. at 343.

357

See id. at 343 44. The Supreme Court missed this key point in Verizon. In deferring resolution of the incumbents' constitutional
claims on unrecovered historical costs, the Court first concluded that “there was no ‘switch of methodologies, since the
wholesale market for leasing network elements is something brand new under the 1996 Act. Verizon Communications, Inc.
v. FCC, 535 U.S. 467, 528 (2002). This ignores the obvious fact that the facilities subject to the forced sharing obligation are
not new, and the recovery of prudent investment expended to construct these facilities was governed by prior methodologies
established by the states. Likewise, the Court rejected the notion that incumbents had any legitimate “expectation that some
historically anchored cost of service method would set wholesale rates because] no such promise was ever made. Id. “Any
investor paying attention, the Court concluded, “had to realize that he could not rely indefinitely on traditional ratemaking
methods but would simply have to rely on the constitutional bar against confiscatory rates. Id. This analysis ignores the
fact that state ratemaking methodologies were put in place to compensate incumbents for a prior taking of their prudent
investment, and the expectations created by these “traditional ratemaking methods established the measure of compensation
set by “the constitutional bar against confiscatory rates.

358

The Solicitor General, arguing on behalf of the FCC, asserted before the Supreme Court that a taking under the 1996 Act
occurs each time a competitor uses a UNE, and that the required measure of compensation for that UNE is the market value
of the facilities at the time they are so taken. See Transcript of Oral Argument at 59, Verizon Communications, Inc. v. FCC,
535 U.S. 467 (2002) (No. 00 511) (“The taking occurs, if at all, when they have to surrender some portion of their system to
allow someone else to use it. ), available at 2001 WL 1196193. In fact, the taking occurred when the 1996 Act was passed
when competitors were granted a right to use incumbent facilities. As is the case with an easement over land, the taking occurs
when the servitude is imposed, not every time an interloper uses the property. The constitutionally mandated measure of
compensation for this taking is the economic opportunity associated with that property at the time the servitude is imposed.
This value can only be determined by reference to the ratemaking methodologies used by the states to compensate incumbents
for the earlier taking of their prudent expenditures.

359

Monongahela, 148 U.S. at 338.

360

United States v. Miller, 317 U.S. 369, 374 (1943).

361

In United States v. New River Collieries Co., 262 U.S. 341 (1923), the Court enunciated this principle as follows:
The owner was entitled to what it lost by the taking. That loss is measured by the money equivalent of the coal requisitioned.
It is shown by the evidence that every day representatives of foreign firms were purchasing, or trying to purchase, export coal.
Transactions were numerous and large quantities were sold. Export prices for spot coal were controlled by the supply and
demand. These facts indicate a free market. The owner had a right to sell in that market, and it is clear that it could have
obtained the prices there prevailing for export coal. It was entitled to these prices.
Id. at 345.
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Furthermore, it has long been the rule that goodwill and going concern value are not to be included in a rate base that is
properly computed on the basis of the utility's expenditures. See, e.g., Galveston Elec. Co. v. City of Galveston, 258 U.S.
388, 396 97 (1922). But when the government seeks to reduce the rate paid to the utility by invoking the market value of the
utility's physical assets, that value cannot be separated from the income producing potential of the property. See id. at 396 (“In
determining the value of a business as between buyer and seller, the goodwill and earning power due to effective organization
are often more important elements than tangible property. ).

362

Kimball Laundry Co. v. United States, 338 U.S. 1 (1949).

363

Id. at 12 14.

364

See Reply Brief for Petitioners Federal Communications Commission and the United States at 8, Verizon Communications,
Inc. v. FCC, 535 U.S. 467 (2002) (No. 00 511).

365

See, e.g., First Report and Order, supra note 323, at 15,872; Brief for Respondents Federal Communications Commission
and the United States at 35 36, Verizon Communications, Inc. v. FCC, 535 U.S. 467 (2002) (No. 00 511).

366

See, e.g., First Report and Order, supra note 323, at 15,872.

367

See United States v. 564.54 Acres of Land, 441 U.S. 506, 511 (1979).

368

See Kimball Laundry Co. v. United States, 338 U.S. 1, 5 (1949) ( “ L]oss to the owner of nontransferable values deriving
from his unique need for property or idiosyncratic attachment to it... is properly treated as part of the burden of common
citizenship. ).

369

See, e.g., Bluefield Water Works & Improvement Co. v. Pub. Serv. Comm'n, 262 U.S. 679, 690 (1923) (“Rates which are not
sufficient to yield a reasonable return on the value of the property used at the time it is being used to render the service are
unjust, unreasonable and confiscatory, and their enforcement deprives the public utility company of its property in violation
of the Fourteenth Amendment. (emphasis added)); San Diego Land & Town Co. v. City of National City, 174 U.S. 739,
757 (1899) (“What the company is entitled to demand, in order that it may have just compensation, is a fair return upon the
reasonable value of the property at the time it is being used for the public. (emphasis added)).

370

See supra text accompanying notes 80 93.

371

See supra text accompanying note 57.

372

See, e.g., In re Permian Basin Area Rate Cases, 390 U.S. 747, 769 72 (1968).

373

In re Permian Basin Area Rate Cases, 390 U.S. 747 (1968).

374

See id. at 761.

375

See id. at 770 72.

376

See id. at 770 73.

377

United States v. Pewee Coal Co., 341 U.S. 114 (1951) (plurality opinion).

378

Id. at 117 18.

379

See id. at 115 16.

380

See id. at 117.

381

Id. at 117 18. Justice Reed concurred but would not have awarded compensation had the firm been losing money with or
without the government's temporary occupation. See id. at 121 (Reed, J., concurring).

382

United States v. New River Collieries Co., 262 U.S. 341 (1923).
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383

Id. at 343.

384

Id. at 343, 345 (internal quotations omitted).

385

United States v. Gen. Motors Corp., 323 U.S. 373 (1945).

386

Id. at 382.

387

See id. at 375.

388

See id. at 382 83.

389

Id. at 381.

390

Id. at 383 84.

391

See United States v. Va. Elec. & Power Co., 365 U.S. 624, 633 (1961); United States v. John J. Felin & Co., 334 U.S. 624,
629 30 (1948) (plurality opinion).

392

See United States v. Miller, 317 U.S. 369, 374 75 (1943) (declaring that in the absence of an objective standard of comparable
transactions, market value is merely a “guess ; “ w]here, for any reason, property has no market, resort must be had to other
data to ascertain its value ); see also Duquesne Light Co. v. Barasch, 488 U.S. 299, 316 n.10 (1989) (noting the “practical
problems with fair value, which might be overcome by the emergence of a real “market for wholesale electric energy that
“could provide a readily available objective basis for determining the value of utility assets (emphasis added)); United States
v. 564.54 Acres of Land, 441 U.S. 506, 513 (1979) (listing “public facilities such as roads or sewers as within the category of
property “so infrequently traded as to render the concept of market value meaningless).

393

See Kimball Laundry Co. v. United States, 338 U.S. 1, 6 (1949) ( “ W]hen the property is of a kind seldom exchanged, it has
no ‘market price, and then recourse must be had to other means of ascertaining value.... ).

394

The FCC sought to rehabilitate TELRIC by suggesting that it reflects the real market value of incumbent facilities. The core of
this argument is an assertion that the mere availability of new technologies drives down the market value of existing network
elements to the price of the newest, most efficient replacement.
This argument confuses the market for a single piece of a network (e.g., an airplane) with the market for the output of that
network (seat miles). As the FCC has explained, TELRIC purports to measure the cost of “the entire quantity of the network
element provided. First Report and Order, supra note 323, at 15,850. Thus, for example, TELRIC measures the cost of all of
the switching output generated by the local network not the cost of a single switch or the output of a single switch. Further,
the time horizon considered by TELRIC is a “period long enough that all costs are treated as variable and avoidable. Id.
at 15,851. There are no fixed costs in TELRIC. Consequently, although TELRIC's name suggests that it is an incremental
cost methodology, in fact, what TELRIC actually measures is the average cost of the total output generated by a class of
network elements.
The relevant question, then, is what impact the presence of a new technology has on the market value the average cost of
the total output generated by a class of elements. Or, returning to the airline example, what impact does the existence of a
new, fuel efficient Airbus have not on the price of a United Airlines airplane but on a United Airlines seat mile?
The answer, of course, is that the introduction of a new, more efficient Airbus does not immediately drive down the market
value of a United Airlines seat mile to the average seat mile cost of an entrant operating a network comprised exclusively
of new Airbuses. Rather, the new technology would reduce the average costs of the incumbent, and of new entrants, slowly,
over time as they incorporate the new technology into their fleets. The FCC is therefore wrong that the price of new, more
efficient technologies defines the market value of the total output generated by ILEC elements. Because firms in capital
intensive industries practice anticipatory retardation replacing old equipment with new over time the availability of new,
more efficient equipment has only a gradual impact on the average cost that TELRIC purports to measure.

395

See Brief for Respondents Federal Communications Commission and the United States at 13, Verizon Communications, Inc.
v. FCC, 535 U.S. 467 (2002) (No. 00 511).

396

Id.
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397

The 1996 Act explicitly requires that implicit subsidies be phased out of rates. See 47 U.S.C. § 254(d) (e) (2000); see also AT&T
Corp. v. Iowa Utils. Bd., 525 U.S. 366, 393 94 (1999) (noting that § 254 “requires that implicit] universal service subsidies
be phased out ).
The 1996 Act... required that the implicit subsidy system of rate manipulation be replaced with explicit subsidies for universal
service because Congress recognized that implicit subsidies “could not continue under a] market based regime in which a
company charging supracompetitive rates to provide a subsidy would “be undercut by a competitor.
Tex. Office of Pub. Util. Counsel v. FCC, 265 F.3d 313, 318 (5th Cir. 2001). This iron rule of economics was applied to UNE
pricing in MCI Telecomms. Corp. v. GTE Northwest, Inc., 41 F. Supp. 2d 1157, 1169 70 (D. Or. 1999), in which the incumbent
asserted that UNE rates established by a state commission were confiscatory. The court rejected the defendants' contention
that there was no confiscation as long as the incumbent was making money overall:
If GTE is forced to sell unbundled network elements or finished services at below cost to MCI, the PUC cannot simply
compensate GTE by raising retail prices for other telephone services, because competitors could then under price GTE.
....
... T]he Act expressly requires that network element prices be based upon cost, and that GTE otherwise receive just and
reasonable compensation for the services it provides to MCI and for any other takings effected by the Act. The Act does not
say that GTE's other customers must pick up the tab.
... Suffice it to say that this court construes the Act to require that just and reasonable compensation be paid for the services
GTE provides to MCI, and except as specifically contemplated in the Act in the case of resale] the PUC may not underprice
those services in hopes that revenue from other customers or products will make up for the shortfall.
Id. at 1170 (emphasis added) (citations and footnotes omitted).
In addition, UNE rates that fail to cover the incumbent's actual forward looking costs violate the 1996 Act's requirement
that such rates be “nondiscriminatory. 47 U.S.C. §§ 251(c)(3), 252(d)(1). As explained above, the incumbent cannot possibly
achieve the “efficiencies assumed by TELRIC, giving competitors an artificial cost advantage in competing for retail
customers. The incumbent, on the other hand, must continue to incur its actual operating and forward looking capital costs
associated with these UNEs in order to compete for the same retail customers. This structural cost advantage for competitors
is inherently discriminatory.

398

Cf. L.A. Gas & Elec. Corp. v. R.R. Comm'n, 289 U.S. 287, 313 (1933) (holding that “past profits cannot “be used to sustain
confiscatory rates ); Bd. of Pub. Util. Comm'rs v. N.Y. Tel. Co., 271 U.S. 23, 31 32 (1926) (“The revenue paid by the customers
for service belongs to the company. The amount, if any, remaining after paying taxes and operating expenses, including the
expense of depreciation is the company's compensation for the use of its property.... T]he law does not require the company
to give up for the benefit of future subscribers any part of its accumulations from past operations. Profits of the past cannot
be used to sustain confiscatory rates for the future. ).
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Response of Former Supreme Court Law Clerks and Supreme Court Practitioners to The Path to Florida, appearing
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According to an article recently published in Vanity Fair magazine (David Margolick, Evgenia Peretz, and Michael
Shnayerson, The Path to Florida, Vanity Fair, Oct. 2004, at 310), a number of former U.S. Supreme Court law
clerks, who served during the Court's October 2000 term in which Bush v. Palm Beach County and Bush v. Gore
were decided, intentionally disclosed to a reporter confidential information about the Court's internal deliberations in
those cases. If true, these breaches of each clerk's duty of confidentiality to his or her appointing justice -- and to
the Court as an institution -- cannot be excused as acts of courage or something the clerks were honor-bound to do.
Contributors, Vanity Fair, at 102. To the contrary, this is conduct unbecoming any attorney or legal adviser working
in a position of trust. Furthermore, it is behavior that violates the Code of Conduct to which all Supreme Court
clerks, as the article itself acknowledges, agree to be bound.
Although the signatories below have differing views on the merits of the Supreme Court's decisions in the election
cases of 2000, they are in their belief that it is inappropriate for a Supreme Court clerk to disclose confidential
information, received in the course of the law clerk's duties, pertaining to the work of the Court. Personal
disagreement with the substance of a decision of the Court (including the decision to grant a writ of certiorari) does
not give any law clerk license to breach his or her duty of confidentiality or justif[y] breaking an obligation [he or she
would] otherwise honor.The Path to Florida, at 320.
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Tackling Terrorists, Quickly
The FBI faces an enormous challenge: to preempt terrorist attacks and to do so without infringing on civil liberties. To
have any chance of success, the FBI must be able to use every legitimate weapon in law enforcement's arsenal, especially
those that allow investigators to pursue leads as swiftly as possible. When terrorists come out of their sleeper cells to put
their deadly plans in motion, they leave evidentiary tracks: financial transactions, hotel reservations and travel records.
The FBI is then in a race against time. If lives are to be saved, agents must be able to pursue these tracks with lightning
speed.
This is why the president's call to give the FBI administrative subpoena authority is crucial [front page, Sept. 11]. Congress
first conferred administrative subpoena power on the Interstate Commerce Commission in 1894. Since then, dozens of
federal agencies have been granted the right to seek records of public transactions by subpoenas issued in the name of
executive agencies and enforceable by federal courts. Thus, for example, the IRS or the Federal Election Commission
can obtain such records swiftly through an administrative subpoena when investigating tax evasion or violations of the
campaign finance laws. It is ironic that this same power is not given to our counterterrorism agency, where speed is
of the essence and the stakes are life and death. WILLIAM P. BARR McLean The writer was attorney general under
President George H.W. Bush.
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T ELECOMMUNICATIONS
ARE CLASS ACTIONS LAWYERS SYSTEMATICALLY TARGETING REGULATED INDUSTRIES?
REMARKS

BY

WILLIAM BARR

AND

BARBARA HART*

MR. WILLIAM BARR: On June 20 of this year, the Second
Circuit decided a case called Law Offices of Curtis V. Trinko v.
Bell Atlantic Corp., the so-called Trinko case, which, we
believe, radically changed the antitrust law in two respects: it
expanded the scope of duties that incumbent firms owed to
rivals; and it changed the traditional standing limits that barred
suits by indirect purchasers. It significantly broadened the
kind of conduct that, it could be argued, violated the antitrust laws, and it significantly broadened the scope of the
people who can bring these claims.
Since Trinko was decided, 25 class actions have
been filed in the Second Circuit. Among those, I believe,
twelve were filed against Verizon, six against SBC. Others
have been filed outside the Second Circuit against Qwest,
and BellSouth.
A fellow named Dan Berninger, who appears to be
something of a class action apparatchik, has said that the
goal is to turn the Bell companies into the next “asbestos”
and “big tobacco”. I think we all know what he means by
that. I contend that these actions are really an end run around
the regulatory process and will stultify the whole regulatory
regime that has been developed by the FCC.
Generally, antitrust laws don’t require companies to
help their rivals. Even monopolies have no obligation to assist in any way companies that are attempting to compete
against them. Basically, the antitrust laws impose negative duties and enjoin certain objectionable conduct. There
are no affirmative duties to help or cooperate with their
rivals.
Something that may appear, at first blush, to be
an extremely narrow exception that has never been recognized by the Supreme Court and has rarely been invoked
by lower courts is the so-called Essential Facilities Doctrine. It has been sparingly employed, and in certain narrow contexts it has been held that firms have to provide
access to their facilities to other firms.
But in the context in which it’s been previously
applied, it has involved two markets—market one and
market two. The notion has been that if facilities in market
one are essential to competing in market two, then under
certain circumstances, they will be made available to someone who is trying to compete in market two.
This has been done where the company that has
the facilities in market one has voluntarily made them available to others. So the terms and conditions have been established in the marketplace. They are things to be set by courts
in the abstract, but there’s a course of dealing that essentially sets the benchmark. In that context, the courts have
said that you can’t refuse to deal with someone to keep them
out of market two. You have to allow them access to your
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facilities on the terms and conditions that you’ve essentially
set as reasonable by your own course of dealing.
Moreover, in these contexts the incumbent who
owns the facilities has not been displaced from their facilities
and they are not being required to reconfigure their business. This has only heretofore been a claim for access that a
rival firm or a competitor can bring. Customers or consumers
have never been allowed previously to make claims that business that they’re buying from should have Essential Facilities rights in someone else’s facilities.
That’s the antitrust background.
In 1996, the Telecommunications Act was passed,
and, as most of you know, the so-called Incumbant Local
Exchange Carriers (ILECS), or primarily the Baby Bells, have
been required under that act to provide access to their facilities to competing firms that are coming in to provide local
phone service. This is a situation in which you’re dealing
with one market, and Congress is trying to get people to
come in and compete in that market, and as part of that regime, Congress is saying to the incumbents that those entrants have to be allowed to use your facilities on certain
terms.
The Act tells the FCC to set out elaborate rules
about what has to be provided on what terms and conditions, and at what price. Accordingly, the FCC has set up
what has to be one of the most complex and pervasive regulatory regulatory regimes in history.
It involves hearings before state regulatory commissions on the setting of pricing. Complex and numerous
rule-makings on the various pros and cons of allowing access to certain parts of the facility are weighed. There are
processes for adjudication of complaints that insufficient
access is being provided. There are working groups where all
sectors of the industry, the entrants and the incumbents alike,
get together to discuss how to provide access.
This has required substantial reconfiguration of the
local telephone network. It’s involved billions of dollars of
investment in new software and processes. These networks
were not designed to provide a platform for multiple providers, and now they have to accommodate multiple providers.
Extremely elaborate software, systems, and databases have
had to be developed to do this.
The carrot for the ILECs to do this is that, once it’s
done and the FCC says that you’ve done this and therefore
your market is sufficiently contestable or open to competition, then the local company can compete in the long-distance markets that heretofore the local companies had been
prohibited from competing in.
In short, there’s an elaborate process by which the
issue of whether you have complied with the Act—and there-

143

fore, whether you can now compete to provide long-distance
service—is adjudicated. These fights have been going on
for several years. Basically, the long-distance companies are
also CLECs (Competitive Local Exchange Carriers), and
they’re coming competing in local markets against the ILECs.
They’re among the companies that are trying to get access
and use the facilities of the incumbents in local markets.
Long distance providers are coming in and using
those facilities at very low prices, and at the same time they’re
trying to keep the local companies from moving up into the
long-distance market. So there are usually scorched-earth
regulatory battles as to whether the local companies are complying. The InterXchange Carriers—the long-distance companies—would say that you’re not complying; you failed to
do this, you failed to do that, you haven’t done this well
enough. They’re trying to block the local company from the
quid pro quo of moving up and competing in the long-distance market.
So that’s the framework.
Two years ago, the Seventh Circuit, in Goldwasser
v. Ameritech, dealt with a case brought by a CLEC that was
complaining about the quality of access that was being provided by the local company and saying that the local company wasn’t going far enough in providing access to them.
The District Court dismissed the case and the Seventh Circuit upheld the District Court.
Barbara Hart will give her view of the case, but the
Goldwasser case, in my view, said that the claims brought by
the CLEC were really duties not under the antitrust laws, but
under the statute. They were affirmative duties to help that
were created by Congress specifically in this area.
Furthermore, it’s not proper to invoke the Essential
Facilities Doctrine under the antitrust law in this particular
context because it was incompatible with this regulatory regime that was established by Congress. More than a dozen
district courts have followed Goldwasser and have dismissed
these cases as they’ve been brought.
Trinko was then brought in New York. Trinko is a
plaintiffs’ class action law firm. It was a customer of AT&T,
which, as I said, was a CLEC and therefore was trying to buy
products on a wholesale basis from Verizon to resell to its
customers.
There was an incident during Verizon’s entry into
long-distance in New York in which a piece of software in our
wholesale order-processing apparatus, which was provided
by a third party, failed. As a result, when CLEC’s competitive
companies were placing their wholesale orders, the orders
were being fulfilled, but the part of the software that notified
the CLEC that its order had been received and was being
processed wasn’t working in some cases.
AT&T made a huge fuss about this in the regulatory regime because it was asking the FCC to take away our
permission to go into long distance, saying that our systems
weren’t up to snuff and that they were being impeded from
competing. Largely to resolve this situation so that our ability to go into the long-distance business was not taken away,
we agreed with the FCC that we would pay CLECs $10 million
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because of this problem, namely, the failure to notify them in
a certain group of orders over a relatively brief period of time.
Again, there was no evidence of actual service disruption—these orders were in fact filled, and the customers
did get the service.
The Trinko firm brought a class action based on
this incident for the customers at AT&T on the grounds that
AT&T’s business was disrupted by this and therefore they
as AT&T customers suffered injury. We petitioned the Second Circuit to dismiss, on the grounds that there is no antitrust duty to spend money and create this kind of elaborate
software and processing system.
These were affirmative duties to assist created by
the Act, not under the antitrust laws. Moreover, this would
be the first time in history that an indirect purchaser, a customer of the firm, would be allowed to bring an Essential
Facilities case. We lost on those grounds. As far as the case,
we’re seeking cert to the U.S. Supreme Court.
Among other difficulties with this case, it requires
inquiry as to whether this is a proper area to expand the
concept of Essential Facilities and develop this court-fashioned doctrine and to expand access to the courts to indirect
purchasers, in this regulated context.
This idea of allowing hundreds of district court juries and treble damage actions to be deciding the terms of
access to our facilities is fundamentally incompatible with
the regulatory regime and Congress’s plan under the Telecommunications Act.
The Telecommunications Act is clearly consistent
with the notion that the FCC should be the one determining
whether rivals need access. The Act did not give blanket
access to rivals. It said that the FCC under a particular statutory standard should determine what parts of the network
they would get access to.
The courts have said that this requires a balancing
test. The purpose here is not just to be as profligate as you
can in turning over parts of the networks to rivals, because
that is counterproductive in terms of investment.
The intent of the Act was that you balance various
public interests in determining how much access you give
and for how long, and to stimulate investment not only by
entrants, but also to keep the incentives for investment by
the incumbents. That is a judgment call that the FCC is supposed to make by weighing a number of circumstances.
In a number of these cases, the basis of the claim
is that the customer should have access to something
that they weren’t given access to; the FCC hadn’t yet
ordered access, but they should have had access under
the antitrust laws. The FCC is meanwhile in the process
of determining whether they should have acted, and
whether, in fact, public policy should allow access to these
facilities.
Trinko also seems to create a completely separate
regime that is potentially inconsistent with FCC determinations of terms of access. The FCC sets highly articulated
rules, such as that you have to provide something in 90 days
after the order. Or it has to be at such and such a price. The
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prices, by the way, are huge discounts that have never been
required in the Essential Facilities context.
So as the FCC sets these terms and conditions, but
part of these class actions suits have to do with the terms
and conditions that we provided access on. They said that
we didn’t provide it fast enough. Well, we provided it within
the time required by the FCC. Yes, they said, but our claim
is not under the Act; it’s under the antitrust laws—and
under the antitrust laws, you may have had a duty to
provide it faster.
The third area is the multiplicity of entities making
the decision. The whole rationale for the Telecommunications Act and for the FCC setting out its multi-thousandpage orders dictating all the details to the states as to how
this was to be implemented was that you could have one
national entity that could make some of these decisions—
because in many respects, these are national markets.
Under Trinko, we could have every district court
judge and jury in America making these decisions as to what
terms and conditions of access are reasonable under those
circumstances.
It’s also fundamentally inconsistent with the ultimate finding of competitive injury. In order to have an antitrust case, the issue is whether competition has been adversely affected. The FCC is ruling precisely on that issue
when it determines whether the local company can get into
long distance. In 80 percent of the markets that we’ve applied
to so far to move into long distance, there have been huge
battles as to whether the market is open. They get to put in
their proof, and we put in our proof. They throw in everything but the kitchen sink, and they show every little flaw
and glitch in our software system to claim that ours is an
inadequate performance. The duly appointed commissions,
the state commission, and the FCC make a ruling. We have
won every one of those cases. The markets are open, and
competition has not been adversely affected. Yet the core
of the antitrust case is that we’ve impaired competition in
that market.
The other area that is affected is the skewing of the
regulatory process. Once you allow this second front—litigation in district courts under the broad principles of the antitrust
law—to open up, then what parties ask for and are willing to
agree to in the regulatory process, to the extent to which the
parties actually come in and treat the regulatory process with
respect and make their full case, are fundamentally altered.
We may be less willing to agree in the regulatory process to make certain concessions because now they’ve become the floor of district court treble damage antitrust liability.
By the same token, companies may be changing what they
seek in the process in order to position themselves for their
second bite of the apple in court.
We’ve already seen evidence that some actors are
essentially sandbagging the regulators, because rather than
fighting out the battles in the regulatory process, they think
that they don’t have to worry about the regulatory process
because they can hold this thing up and make their case in a
district court.
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This represents a radical expansion of antitrust principles, and is clearly not an arena for judges to be fashioning
and expanding this Essential Facilities Doctrine because it’s
incompatible with the very detailed regulatory regime that was
put in place by Congress.
MS. BARBARA HART: I have some prepared remarks, but
unsurprisingly, I want to comment that I couldn’t differ more
strongly on the rendering of the Trinko decision. The Trinko
decision was not a breakthrough in terms of antitrust standing,
given that it followed Supreme Court and Third Circuit precedent to the letter in analyzing who the injured party and who an
appropriate party is, and it was squarely within the McCready
decision of the Third Circuit on Illinois Brick. Moreover, it was
not a breakthrough decision on the issue of clear repugnancy
that there was some type of conflict between the Telecommunications Act and application of the antitrust laws.
Finally, on the Trinko decision, the Second Circuit is
very measured in its approach. It talks about damages as not
being disruptive to the regulatory process or interfering with
the regulators’ oversight of the industry, whereas it would be
more cautious in applying a remedy of injunctive relief.
So it’s a very well-measured decision and within the
confines of a great deal of precedent. I would actually wonder
what ramifications it has for our Goldwasser decision, which
we had the unfortunate experience of losing in the Seventh
Circuit for reasons that Bill articulated.
As for what I had intended to say, I guess the not-atall-subtle issue for today’s caucus is to ponder whether class
actions are engaging in undue or counterproductive efforts by
targeting regulated industries. This discussion is akin to saying that the problem is not that there are maggots in your meat,
but that Upton Sinclair dared to write about them.
In today’s environment, where companies are regulated by the FCC or the SEC, or local regulatory authorities, and
are imploding as Enron and WorldCom did, it’s almost laughable to think that regulations are sufficient or vigorously enforced and that there’s no role for the class action bar.
Uniformly, courts and regulators, including numerous previous SEC chairs and recently, the Seventh Circuit in
the ADM High Fructose antitrust case, have recognized the
significant role that the class action plaintiffs’ bar plays in augmenting enforcement and regulatory efforts.
The government agencies are stretched beyond their
abilities in light of budget constraints, and therefore also in
light of staffing constraints. Let’s face it: corporations engage a
very high-powered, very sophisticated defense bar. They’re
not sitting there like pigeons for us to attack. They have their
own defenses, which certainly are used in response to government inquiries.
Moreover, the idea that we target highly regulated
industry is just not well taken. Undertaking cases where one
is likely to encounter doctrines such as filed rate preemption, implied repeal, or primary jurisdiction is not typically
what we do, for a variety of reasons, including the fact that
those cases are expensive and we often lose them. So it
doesn’t make a lot of sense.
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In the Goldwasser case, as has been discussed, we
alleged violations of the Sherman Act and the Telecommunications Act based on allegations that Ameritech was routinely
failing to comply with collocation requests and interconnection requests, akin to what has been alluded to regarding access for the carriers, which is mandated under the 1996 Act.
The idea is that these entities are already monopolies
and that they are supposed to give access. We spent a lot of
money on experts investigating the facts of this case; they
even found that the fax machine was intended to run out of
paper. The fax machine was supposed to take a lot of calls, but
it would be busy for hours and hours so that the interconnection requests were going unanswered. It was intended not to
comply with the requirements of the 1996 Act.
That case was very costly for my firm and for other
firms that undertook the effort. We were dismissed by the district court based on filed rate and ultimately by the Seventh
Circuit, based on the idea that the Telecommunications Act had
imposed its own regulatory regime and that the antitrust laws
wouldn’t apply.
It’s hard for class action lawyers to stay in business
that way. We aren’t targeting highly regulated industries.
Similarly, we’ve encountered issues such as implied
repeal or plain repugnancy, which was alluded to in the Trinko
case in the In re options antitrust litigation. Our firm and others spent significant time and resources litigating claims that
the exchanges were not competing on the listing of options.
We all know what the benefits of competition are, and
we all want to enjoy those benefits. We were alleging that the
exchanges were not competing on the listing of options. All
the exchanges, except the New York Stock Exchange, which
had the most de minimus risk in this case, settled the case
for $84 million. The New York Stock Exchange has thus far
successfully held up that settlement by arguing the doctrine
of implied repeal.
Judge Conway Casey agreed with the NYSE that
plaintiff’s claims were preempted despite the amicus views of
the Justice Department and the SEC to the contrary. Judge
Casey pointed to the fact that the SEC, in establishing the
options market, had originally required only single listing of
options.
In light of the prior regulation of the options market,
Judge Casey found that the SEC, despite its argument in support of the application of the antitrust laws, could ultimately
reassert its jurisdiction. He therefore held that he lacked jurisdiction to approve the settlement.
The idea was that somehow the SEC could whipsaw
the exchanges by regulating, and then not regulating, and then
one day deciding to reenter and reregulate. Therefore, the speculation regarding this whipsaw effect precluded—clearly, there
was a plain repugnancy between the antitrust laws and the
application of the antitrust laws—the possible reentry to regulate the options market.
The appeal in that case has been pending before
the Second Circuit for over a year. So that $84 million settlement is just hanging in limbo. I would tend to say that the
Trinko decision bodes well for the outcome that the Second
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Circuit will ultimately reach in light of the Trinko decision’s
holdings on the issue that there has to be a clear repugnancy
between the specific regulatory regime and the antitrust laws
for there to be a non-application of the antitrust laws.
My point being, we don’t target regulated industries, except that, to some extent, all American industries
are regulated. And to the extent that an industry is extensively regulated, it typically sends up flags as we analyze
our cases, that we may have a hard row to hoe if we decide to undertake such a case for the reasons of the doctrines that I’ve already mentioned.
Yet when we do undertake such cases, we bring
a real benefit. First, we compensate the victims. You’ll
find that almost no regulator compensates the people who
have been injured.
For instance, in the CFTC case against Sumitomo,
where the allegation was manipulation of the copper market,
the CFTC got a breakthrough fine and a breakthrough recovery for the CFTC. Notwithstanding that, while a small portion
of those monies was available to the victims of the coppermarket manipulation, that small amount of money was not
compensatory.
In fact, the class action bar—and I am involved in
this case—will have ultimately recovered close to $100 million for the companies. In this instance, we’re talking about
companies—small businesses and large businesses and probably some telecommunications carriers—that purchased the
manipulated copper, and they will get back money. Not from
the regulators, but from the class action bar.
Second, we push the dialogue about issues. Look
at tobacco. The tobacco industry argued vigorously that it
was a highly regulated industry. That was its effort to take
the sword and turn it into a shield. It said no, the class action
bar and the attorneys general cannot sue us; we are a highly
regulated industry.
The plaintiffs’ bar and the attorneys general,
through discovery of the fact that the tobacco industry was
less than forthcoming with regard to additives in cigarettes
that increased addictiveness and other knowledge that the
tobacco companies had, helped bring about an enormous
recovery that has changed the public’s perspective about
both the trustworthiness of big tobacco and the health effects of smoking.
Ultimately, we will have saved lives. So the dialogue, the pushing forward, where some might say we
shouldn’t be engaged in a policy discussion—to silence
this additional voice would be very unfortunate.
This is also illuminated by the issue of prescription
drugs. Class actions brought regarding monopolization by
the brand name manufacturers will probably ultimately recover close to $1 billion cumulatively when you look at the
monopolization of drugs such as Synthroid, Coumadin,
Partisem, and some that are still pending regarding Buspar
and Hytrin.
There the brand-name drug manufacturers have
gamed the system, a highly regulated industry answering to
the FDA. The Hatch-Waxman Act has supposedly put all
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kinds of incentives into the industry for generic competition.
Yet the industry is still gaming the system, and the class
action bar has led to hundreds of millions of dollars in recoveries. In the end, it’ll be close to a billion dollars in recovery
for health-insurance companies as well as for consumers,
and for union health and welfare funds that are paying the
increased cost for prescription drugs.
In participating in that action, we’ve shaped the
dialogue. Probably all of you are well aware that the Bush
administration has come out in support of amendments to
the Hatch-Waxman Act. We made that a hot-button and a
palatable issue that the Republicans had to get behind. Drugs
are clearly a regulated industry, yet I would argue that they
weren’t effectively regulated and that there was a role for the
class action bar to play.
The other benefit that we bring to bear is our independence. Class action lawyers have the incentive to bring
viable lawsuits, unlike the regulators, where we often see a
revolving door from government to industry and sometimes
back again.
I don’t know why the plaintiffs’ class action securities lawyers are never chosen to chair the SEC or even to act
as a commissioner. Instead, you have the selection of someone whom the accountants are obviously comfortable with, a
selection of cold comfort to investors and pensioners.
In this regard, the SEC is not unique. Regulated
industries are big lobbying, big contributing, big players, and
the regulators are not immune. Because the class action bar has
the incentive to scrutinize, we will shine the harsh light on these
industries, and we do have a role to play.
* William Barr is Executive Vice President & General Counsel,
Verizon Communications. Barbara Hart is an attorney with
Goodkind Labaton Rudoff & Sucharow LLP. Their remarks
were part of The Federalist Society and Manhattan Institute’s
conference: “The New Class Action Targets: Are Class Actions Undermining Regulation in the Fields of Financial Services, High Technology, and Telecommunications?”, held on
October 30, 2002 at the Harvard Club in New York City.
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The American Civil Liberties Union and some national commentators have criticized President Bush's executive
order allowing the exercise of military jurisdiction over those suspected of conducting the Sept. 11 attacks. Some
critics claim the president has the burden of showing that civilian courts are inadequate to the task. Others fear the
order threatens civil liberties or is of dubious constitutionality.
The critics have it exactly backward.
In confronting the al-Qaida network, this country is exercising its powers of national defense -- its "war powers" -- to
defend itself against attacks by an organized foreign force.
When the country is engaged in such a "state of armed conflict," it has long been recognized under both our
Constitution and international law that foreign forces are subject to trial by military tribunal for any offenses against
the laws of war.
It is equally well established that a foreign national who is engaged in armed conflict against the United States has
no constitutional claim to the rights and procedures that would apply to a domestic criminal prosecution.
The president's decision to provide for military tribunals is well grounded in constitutional law, historical precedent
and common sense.
His decision will actually preserve our civil liberties by refusing to insist upon their application in a context where
their incongruity would inevitably lead to their erosion.
There can be no doubt that this country is engaged in an armed conflict against a foreign enemy. Al-Qaida is a wellorganized foreign force that has mounted numerous attacks against this country. Our NATO allies have expressly
recognized that a state of conflict exists.
Al-Qaida members are clearly subject to the laws of war. Their violation of those laws is also clear: They have
carried out unprovoked surprise attacks out of uniform with the clear intent to target unarmed civilians. Their status
under international law is that of "unlawful belligerents," and centuries of precedent support trying them for such
offenses before military tribunals.
Since the Revolutionary War, this country has used military tribunals to try foreign nationals for offenses committed
during armed hostilities. After World War II, more than 100 German soldiers were tried and sentenced by American
military tribunals for violations of the laws of war, including a massacre of American prisoners of war at Malmedy.
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The most apt precedent is the case of the eight Nazi saboteurs. In June 1942, the Germans landed two groups of
saboteurs on Long Island and the Florida coast. Armed with explosives, U.S. currency and civilian clothing, they
intended to attack railroads, bridges and industrial plants to create terror and disrupt the American war machine.
Upon their capture, President Roosevelt ordered their trial before a military commission composed of seven U.S.
Army officers. All eight were convicted, and six were sentenced to death and executed.
It is a fundamental error of reasoning to take the safeguards that apply in the realm of traditional domestic law
enforcement and, as the president's critics would, artificially extend them into the entirely distinct realm of an armed
conflict against a foreign aggressor.
Imagine a war fought within the strictures of the American criminal justice system. Would a lethal bombing or
commando attack on an enemy base have to be predicated upon a finding of probable cause by a judicial officer?
Would the president need a wiretap order to justify monitoring enemy communications? Could the president base
his decision to attack and kill occupants of the base only upon evidence admissible in a federal court?
Terrorists are waging war against the U.S., and we are confronting them not to enforce our laws against them, but
to defeat the security threat they represent. Our body politic is not attempting to discipline an errant member; it is
protecting itself from an external threat to its own collective safety.
The status of foreign terrorists is not altered by their capture. By raising their hands, they cannot transform
themselves into domestic criminal defendants. Nor does the fact that terrorists are apprehended after successfully
infiltrating the U.S. -- itself a form of invasion -- in any way change their status or transform their actions into purely
domestic criminal matters.
The physical location of terrorists -- whether here or abroad -- is constitutionally irrelevant. Nothing in our
Constitution or laws accords such unlawful belligerents rights beyond a military trial. Army Rangers need not read
captured terrorists their Miranda rights. In fact, one irony of the critics' position is that captured al-Qaida members
would have more rights than our own soldiers if they were accused of crimes of war.
By candidly recognizing that our response to al-Qaida is a matter of national defense, the president in fact has
taken an important step to preserve our domestic civil liberties.
-----------William P. Barr is a former U.S. attorney general. Andrew G. McBride is a former assistant to the attorney general
and a former federal prosecutor in the Eastern District of Virginia. This column originally appeared in The
Washington Post.
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The ACLU, some national commentators and a Post editorial ["End-Running the Bill of Rights," Nov. 16] have criticized
President Bush's executive order allowing for the exercise of military jurisdiction over those suspected of conducting the
Sept. 11 attacks. Some critics claim the president has the burden of showing that civilian courts are inadequate to the
task. Others fear the order threatens civil liberties or is of dubious constitutionality. The critics have it exactly backward.
In confronting the al Qaeda network, this country is exercising its powers of national defense -- its "war powers" -- to
defend itself against attacks by an organized foreign force.
When the country is engaged in such a "state of armed conflict," it has long been recognized under both our Constitution
and international law that foreign forces are subject to trial by military tribunal for any offenses against the laws of
war. It is equally well established that a foreign national who is engaged in armed conflict against the United States
has no constitutional claim to the rights and procedures that would apply to a domestic criminal prosecution. The
president's decision to provide for military tribunals is well grounded in constitutional law, historical precedent and
common sense. His decision will actually preserve our civil liberties by refusing to insist upon their application in a context
where their incongruity would inevitably lead to their erosion. There can be no doubt that this country is engaged in an
armed conflict against a foreign enemy. Al Qaeda is a well-organized foreign force that has mounted numerous attacks
against this country. Our NATO allies have expressly recognized that a state of conflict exists. Al Qaeda members are
clearly subject to the laws of war. Their violation of those laws is also clear: They have carried out unprovoked surprise
attacks out of uniform with the clear intent to target unarmed civilians. Their status under international law is that of
"unlawful belligerents," and centuries of precedent support trying them for such offenses before military tribunals. Since
the Revolutionary War this country has used military tribunals to try foreign nationals for offenses committed during
armed hostilities. After World War II, more than 100 German soldiers were tried and sentenced by American military
tribunals for violations of the laws of war, including a massacre of American POWs at Malmedy. The most apt precedent
is the case of the eight Nazi saboteurs. In June 1942 the Germans landed two groups of saboteurs on Long Island and the
Florida coast, armed with explosives, U.S. currency and civilian clothing. Their purpose was to attack railroads, bridges
and industrial plants to create terror and disrupt the American war machine. Upon their capture, President Roosevelt
ordered their trial before a military commission composed of seven U.S. Army officers. All eight were convicted, and
six were sentenced to death and executed. It is a fundamental error of reasoning to take the safeguards that apply in
the realm of traditional domestic law enforcement and, as the president's critics would, artificially extend them into the
entirely distinct realm of an armed conflict against a foreign aggressor. Imagine a war fought within the strictures of the
American criminal justice system. Would a lethal bombing or commando attack on an enemy base have to be predicated
upon a finding of probable cause by a judicial officer? Would the president need a wiretap order to justify monitoring
enemy communications? Could the president base his decision to attack and kill occupants of the base only upon evidence
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admissible in a federal court? The terrorist is waging war against the United States, and we are confronting him not
to enforce our laws against him but to defeat the security threat he represents. Our body politic is not attempting to
discipline an errant member; it is protecting itself from an external threat to its own collective safety. A foreign terrorist's
status is not altered by his capture. By raising his hands, he cannot transform himself into a domestic criminal defendant.
Nor does the fact that a terrorist is apprehended after successfully infiltrating the United States -- itself a form of invasion
-- in any way change his status or transform his actions into a purely domestic criminal matter. The terrorist's physical
location -- whether here or abroad -- is constitutionally irrelevant. Nothing in our Constitution or laws accords such
unlawful belligerents rights beyond a military trial. An Army Ranger need not read a captured terrorist his Miranda
rights. In fact, one irony of the critics' position is that captured al Qaeda members would have more rights than our
own soldiers if they were accused of crimes of war. By candidly recognizing that our response to al Qaeda is a matter
of national defense, the president in fact has taken an important step to preserve our domestic civil liberties. William P.
Barr is a former U.S. attorney general. Andrew G. McBride is a former assistant to the attorney general and a former
federal prosecutor in the Eastern District of Virginia.
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Let Starr Do His Job
Updated March 11, 1998 12 01 a.m. ET
The following statement was issued last Thursday by four former U.S. attorneys general. A
related editorial appears nearby .
As former attorneys general of the United States, we oppose the Independent Counsel Act. We
believed in the past, and we believe now, that the United States Department of Justice is
capable of investigating all criminal and civil matters involving the United States government.
We also believe that the Independent Counsel Act raises serious constitutional issues involving,
among other things, separation of powers and due process. However, we also believe in the rule
of law. In Morrison v. Olson , the United States Supreme Court ruled that the Independent
Counsel Act is constitutional. Moreover, in 1994, after the law had lapsed, Congress
reauthorized the Independent Counsel Act, and President Clinton signed it into law. Therefore,
the Independent Counsel Act is today the law of the land, and it must be enforced.
As former attorneys general, we are concerned that the severity of the attacks on Independent
Counsel Kenneth Starr and his oﬃce by high government oﬃcials and attorneys representing
their particular interests, among others, appear to have the improper purpose of inﬂuencing
and impeding an ongoing criminal investigation and intimidating possible jurors, witnesses
and even investigators. We believe it is signiﬁcant that Mr. Starr's investigative mandate has
been sanctioned by the Attorney General of the United States and the Special Division of the
United States Court of Appeals for the District of Columbia.
Further, Mr. Starr is eﬀectively prevented from defending himself and his staﬀ because of the
legal requirements of conﬁdentiality and the practical limitations necessitated by the ongoing
investigations.
As former attorneys general, we know Mr. Starr to be an individual of the highest personal and
professional integrity. As a judge on the United States Court of Appeals for the District of
Columbia and Solicitor General of the United States, he exhibited exemplary judgment and
commitment to the highest ethical standards and the rule of law.
We believe any independent counsel, including Mr. Starr, should be allowed to carry out his or
her duties without harassment by government oﬃcials and members of the bar. The counsel's
service can then be judged, by those who wish to do so, when the results of the investigation
and the facts underlying it can be made public.
Griﬃn B. Bell
Attorney General for President Jimmy Carter
Edwin Meese III
Attorney General for President Ronald Reagan
Richard L. Thornburgh
Attorney General for Presidents Ronald Reagan and George Bush
William P. Barr
Attorney General for President George Bush
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_HQGGEDMQOHEJNGHẀHGTMOPOPHNH[QNVGELaH`]aM̀HNG]bJNJN\QFDE[[JFMOMHGTQFODNQDVRHQWMFYMF
OPHMNFHMYP\ENPEERGOEGOEZ]cEFYNHGGGPEJWRREFEOPMFYOEJFRHN[MFHOPHMNHLLENOG]
_MWWMQ[ dQNNQFReRTMFfHHGHQNHLEN[HNg]h]QOOENFHiGYHFHNQWj_MWWMQ[ dHFFHOOMGLEN[HNRMNHDOENEL
OPHELLMDHELkQOMEFQWlNJYcEFONEWmEWMDiQFRnEPF_QWOHNGMGLEN[HNRHZJOiRMNHDOENELOPHRNJYELLMDH]
hDNMZZGoETQNRkHTGhHN`MDH

cWQGGMLMDQOMEF
pqrstqsuvekwxyho
zt{|u}~vcbcykeUXjyxxewxlagwhUXjhekekcykwUXjlagwa ycykwUXj
cbkabxxelhgdhkcehcayfeUXjhekekcykwwgylexykehUXjcyxyeUXjgh
maehylekhUXjlagwmbxycUXjgh eleaxwbeakfekUXjcbaaecybkhUXj
hgdhkcedgheUXjkacbychek bacefekUXjnyxhekekcykwUXj
ee_ykehhehUXjcoyxldgheUX
qrvhcaymmhob_alke_hheayce UXjhcaymmhob_alke_hheayce UXj gh
hekekcykwcbffyhhybk UXjghhekekcykwcbffyhhybk UX
sqrq~rvghhekekcykwcbffyhhybk UXjghhekekcykwcbffyhhybk UX
urvdyxxcxykbkUX
usq}vdbhbkSfSghUXjgkyelhehUX
pqq~uvZNMWS

&'()*(),-.*/019
,*345/618 6
7833'9:-/; <40=0##37>30=1444
?8)*8(@,A4*/>03=1405 4!1#048BC;

6778922 92787278728 0444015 !!"#"!$51"5" 5# 458 3008% 123

0120321405 6778922 92787278728 0444015 !!"#"!$51"5" 5# 458 300%

&'()*
+,-./0,-./1

23.4567
2(8.67

9,3:/< @.A>
=(>?.*.(>/ B)*

=(C73.AD*EFGHI
+,-./0,-./J&88
3.AD*/3,/,34,?J

6778922 92787278728 0444015 !!"#"!$51"5" 5# 458 3008% 323

Washington and Lee Law Review
Volume 54 | Issue 4

Article 6

Fall 9-1-1997

The Independent Counsel Process: Is It Broken and
How Should It Be Fixed?

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/wlulr
Part of the Constitutional Law Commons
Recommended Citation
The Independent Counsel Process: Is It Broken and How Should It Be Fixed?, 54 Wash. & Lee L. Rev.
1515 (1997), https://scholarlycommons.law.wlu.edu/wlulr/vol54/iss4/6
Th s A c e s b oug o you o ee a d ope access by e Was g o a d Lee Law Rev ew a Was g o & Lee U ve s y Sc oo o Law
Sc o a y Co
o s. I as bee accep ed o c us o
Was g o a d Lee Law Rev ew by a au o zed ed o o Was g o & Lee U ve s y
Sc oo o Law Sc o a y Co
o s. Fo o e o a o , p ease co ac aw e @w u.edu.

0120121304 56678922

&'()*,-./01'2

82 6762 67627 03330 04 0! 3! 4 !4 !"14 7 #00$

3'*'/415

67189'0:;<=>,??=,3@ABC,D=<B>E@=6FA@,AA=GAFBGBG>H
IJKMNNJMOPQRSMTJIRKUPJVWQPMQQJXQWRXRX
KRXPJOTMQWTJYORUNP
Z[\^_`a_b_cbde_fghijg`kgflm^no
npapqhrrmsttumZ[p`qvcwmmxyjnz{|yZy}j
~gw`_a[hsttuzcbvc`l~gpb_ch_gbqmyb

Px}jZm
 ssrg`vq
WWM NMOO

gvw

}\`h[\cqhrw\c`qmh[\x\v\`cf{f\h_gb~g_qq_gb[cqgpbh\vcqpqhc_b\vcqqcpfhgbx_`qh
n\bv\bhk`\\vgqyh[cq\`q_qh\bhfwchh\h\vhg\cbv_hqcph[g`_hwg\`cc_abdq\bv_ba
f__hq_bhgcq\\_baf_\bq\hgqp`\qq_qqp\dg`_\bh\vq\\[w_h_\bqa`gpqgqh`\\bhfwmh[\
x{~[cq`gpa[hcp[dpf__\vfcqp_hcac_bqhh[\~[`_qh_cb~gcf_h_gbmfc__bah[ch_hcq_ff\acfkg`
h[\gcf_h_gbhgv_qh`_ph\gh\`ap_v\qh[ch\`\fwv\q`_\vcbv_vch\qgq_h_gbqgbc`_gpq_qqp\q
_h[gph\bvg`q_bacbwcbv_vch\
Z[_qqp_h_qcb\q\_cffw\`b__gpqchhclgbx_`qhn\bv\bhf_\`h_\qZ[\~[`_qh_cb~gcf_h_gb[cq\\b
q_baf\vgphcbvpf_fwqcca\vkg`v_qh`_ph_baap_v\qh[ch\`\f\c`fwf\acfg`\g\m̀_b[cff\ba_ba
h[\q\ap_v\qmh[\x{~[cqgbp`\vpc`cv_cfb\h[\g`wh[chm_kc\h\vmgpfvq\\ccwc`\kpffw
`ckh\vqck\apc`vqv\q_ab\vhg`gh\h_h_\bqa`gpqk`g x{~[c`cqq\bhcbvgpfvgbk\`gbh[\
x{~q\\_bagbh`gfg\`h[\_`q\\[x_bcffwmh[\x{~gq_h_gbm_k\bkg`\v\\b[cbv\vfwmgpfv
`g[__hc`gcv`cba\gkg`acb_ch_gbqk`g \baca_ba_b_qqp\cvgcw
Z[\x{~qqp_h_qcq\vgbh[\x\v\`cf{f\h_gb~cc_abnhm[_[fc\qf__hqgbgbh`_ph_gbqhgmcbv
\\bv_hp`\qwmk\v\`cf\f\h_gbcc_abq}b\`g_q_gbgkh[\ch`g[__hqg`g`ch_gbqcbvfcg`
pb_gbqk`g cl_ba\\bv_hp`\qgb\[cfkgkcc_abqZ[\p`gq\gkh[_q`\qh`_h_gb_qhg`\\bh
cc_abqk`g _`p\bh_baq\bv_baf__hqw[c_bagh[\`\bh_h_\qkpbvcc_abch__h_\q
}\`h[\w\c`qmh[\x{~[cqqgpa[hhggb\`hh[_qbc``g`pf\_bhgcq\\_ba`g[__h_gbcac_bqh
gf_h_cfq\\[w_h_\bqa`gpqyh[cqc`ap\vh[ch[\b\\`cb_bg`g`ch\vg`acb_ch_gb\baca\q_b
q\\[h[ch_a[h_bkfp\b\cb\f\h_gbd\\bh[\\`\cvgcwgk_qqp\qdh[chq\\[q[gpfv\
v\\\vcb_\`_qq_f\\\bv_hp`\gb\[cfkgkccc_ab\cpq\gqhgf_wdg`_\bh\va`gpq
hgvcwc`\_bg`g`ch\vd`cba_bak`g h[\jch_gbcf}`acb_ch_gbkg` g\bhgh[\~[c\`gk
56678922

82 6762 67627 03330 04 0! 3! 4 !4 !"14 7 #007$ 02#

0120121304 56678922

82 6762 67627 03330 04 0! 3! 4 !4 !"14 7 #00$

%&''()*(,-.(/0%123&24-4&56&789'(:5-.:--.(2(&);:54<:-4&52*&7895&8&5;()2:=&)9&:5=-.45;
-.:-'4;.-45>87(5*(:5(8(*-4&5?
@.(A73)('(%&7)-.:2)(3(:-(98=)(B(*-(9-.(/0%12:);7'(5-2C)(*&;54<45;-.:--.(=2-)4D(:--.(*&)(
&>/4)2-E'(59'(5->)((9&'2?@.(*(5-):837)3&2(&>-.(/4)2-E'(59'(5-42-&(5:F8(2(8>,;&G()5'(5F=3)&-(*-45;-.(>8&6&>)(8(G:5-45>&)':-4&5-&-.((8(*-&):-(:59>&2-()45;-.(F)&:9(2-3&224F8(
9(F:-(&G()3&84*=4227(2:59*:5949:-(2?@.(>)((9&' -&(5;:;(453&84-4*:823((*.(H-(5925&-&58=-&
4594G497:82F7--&&);:54<(9;)&732:26(88?
@&3)&-(*-*4-4<(521;)&732>)&' -.(/0%12&G())(:*.45;C-.(A73)('(%&7)-(2-:F842.(9-6&F)4;.-,845(
-(2-2?I59()-.(>4)2--(2-C:;)&731223((*.42:*:'3:4;511(H3(594-7)(11&58=4>4-(H384*4-8=*:882>&)-.(
(8(*-4&5&>:3:)-4*78:)*:5949:-(?A.&)-&>-.42C:5&);:54<:-4&542-&-:88=>)((-&:9G&*:-(4-23&84*=
3&24-4&52:59(5;:;(453&84-4*:89(F:-(97)45;(8(*-4&5-4'(?J5-.42)(;:)9C*&7)-2.:G()(3(:-(98=)78(9
-.:-;)&73284D(-.(%.)42-4:5%&:84-4&5.:G(-.()4;.--&37F842.G&-();749(245>&)'45;-.(37F84*&>
*:5949:-(213&24-4&52?
@.(2(*&59F)4;.-,845(-(2-:3384(2&58=6.(5:5&);:54<:-4&5.:2':9(:5(H3(594-7)(F=(H384*4-8=
(59&)245;:*:5949:-(?I59()-.42-(2-C27*.(H3(594-7)(2:)(3()'4224F8(758(224-*:5F(2.&65-.:-.(=6()(':9(4511*&&)945:-4&564-.:*:'3:4;5?E54227(,&)4(5-(9;)&73C2:=2-.(A73)('(%&7)-C.:2
-.(/4)2-E'(59'(5-)4;.--&:9G&*:-(-.((8(*-4&5&>4-23)(>())(9*:5949:-(2:28&5;:24-:*-2
459(3(59(5-8=?@.(A73)('(%&7)-B72-)(B(*-(9:5(>>&)-F=-.(/0%-&(H3:59-.(*&5*(3-&>
11*&&)945:-4&5?11J5:*:2(:;:452--.(%&8&):9&K(37F84*:5L:)-=C-.(/0%.:9:);7(9-.:-:5=
(H3(594-7)(':9(F=-.(3:)-='72-F(113)(27'(911-&F(*&&)945:-(964-.-.(*:5949:-(12*:'3:4;5
F(*:72(&>-.(*8&2()(8:-4&52.43F(-6((5-.(3:)-=:594-2*:5949:-(?K(B(*-45;-.425&-4&5&>
113)(27'3-4G(*&&)945:-4&5C11-.(*&7)-)78(9-.:->&):5(H3(594-7)(-&F(*&&)945:-(9C-.(23(*4>4*
*&''754*:-4&5:-4227('72-.:G(F((5:*-7:88=*&&)945:-(9?
I59()F&-.&>-.(2(-(2-2C-.(%.)42-4:5%&:84-4&512G&-();749(26()((5-4)(8=8:6>78?@.(=9495&-*:88>&)
-.((8(*-4&5&>:5=*:5949:-(CF7-'()(8=2(->&)-.-.(3&24-4&5&>*:5949:-(2&54227(2?@.72C-.(=6()(
5&-11(H3(594-7)(211:596()(*&'38(-(8=3()'4224F8()(;:)98(22&>6.(-.()-.(=6()(*&&)945:-(9?
M&)(&G()C(G(54>-.(;749(2*&5-:45(9(H384*4-*:882>&):*:5949:-(12(8(*-4&5C-.(=2-4886&789.:G(F((5
3()'4224F8(F(*:72(-.(/0%.:2>:48(9-&3&45--&:5=(G49(5*(&>*&&)945:-4&5?
N&6-.(5*:5-.(/0%:--:*DG&-();749(2-.:-6()(2&*8(:)8=3()'4224F8(759()(H42-45;8:6O@.(
:;(5*=.:275G(48(9:5(6-.(&)=PJ-5&6:);7(2-.:--.(G&-();749(26()(3)&.4F4-(9F(*:72(-.(
%.)42-4:5%&:84-4&5.:927>>4*4(5-8=*8&2(*&5-:*-264-.K(37F84*:52-.:--.(/0%*&7893)(27'(4-2
:*-4G4-4(26()(*&&)945:-(9?J5&-.()6&)92C6.48(-.(A73)('(%&7)-.:245242-(9-.:--6&*&594-4&52F(
'(-F(>&)(23((*.*:5F(F:55(9,11(H384*4-*:5949:-(:9G&*:*=11:5911:*-7:8*&&)945:-4&511,-.(/0%
5&6:22()-2-.:-4-*:5F:523((*.6.(55(4-.()*&594-4&542'(-?
@.(4'384*:-4&52&>-.(/0%128:-(2--.(&)=:)(F)(:-.-:D45;?J>(5>&)*(9(G(5.:59(98=C4-6&789'(:5
-.:-4227(,&)4(5-(9;)&732.:G45;:33)(*4:F8(*&5-:*-64-.3&84-4*:83:)-4(2,;)&73227*.:2-.(Q:-4&5:8
R);:54<:-4&5>&)S&'(5C-.(QEE%L&)-.(E/T,%JR,*&789F(3)&.4F4-(9>)&' (5;:;45;45:5=23((*.
-.:-'4;.-45>87(5*(:5(8(*-4&5?J-6&789:82&27338:5--.(A73)('(%&7)-12F)4;.-,845(-(2-264-.
27FB(*-4G(C':54378:F8(2-:59:)92?@.(/0%6&789F(>)((-&37)27(:5=;)&734->(8-.:9:3&84-4*:8
4'3:*-:59.:9*&5-:*-264-.:3&84-4*:83:)-=?A7*.27FB(*-4G4-=6&789.:G(:*.48845;(>>(*-&53&84-4*:8
23((*.:596&789:82&F(:545G4-:-4&5-&2(8(*-4G((5>&)*('(5-?
A(8(*-4G((5>&)*('(5-42:3:)-4*78:)*&5*()545-.42*:2(?Q7'()&72&);:54<:-4&52:)((5;:;(9454227(,
:9G&*:*=:*-4G4-4(2-.:-;&F(=&596.:--.(%.)42-4:5%&:84-4&5.:29&5(?/&)(H:'38(C-.(E/T,%JRC
6.4*.42&>>4*4:88=)(3)(2(5-(9&5-.(U('&*):-4*Q:-4&5:8%&''4--((C.:2('F:)D(9&5:VWX'4884&5
*:'3:4;5-&752(:->)(2.':5K(37F84*:5*&5;)(22'(5F=*)4-4*4<45;-.(4))(*&)92?Y(--.(%.)42-4:5
%&:84-4&5.:2F((5245;8(9&7-?J59((9C:942-7)F45;3:--()5.:2('();(9C:2-.(/0%:33(:)2-&F(
-:);(-45;&58=*&52()G:-4G(;)&73227*.:2-.(%&8&):9&K(37F84*:5L:)-=CZ&3:*:59-.(%.)42-4:5E*-4&5
Q(-6&)D?0G(5-.&7;.-.(/0%.:28&2-:88&>-.(2(*:2(2C-.(*&2--&-.(*4-4<(521;)&73242.4;.,F&-.45
8(;:8>((2:599:':;(9)(37-:-4&5?
@.(*&2--&-.(/4)2-E'(59'(5-C.&6(G()C42(G(5.4;.()?

%8:224>4*:-4&5
[\]^_\^`a0QZTJAN
56678922

82 6762 67627 03330 04 0! 3! 4 !4 !"14 7 #007$ 12#

0120121304 56678922

82 6762 67627 03330 04 0! 3! 4 !4 !"14 7 #00$

DEFGHIJKMNOPNQRSTQSNSMUVWXYZ[U\UM]Q^S_VWXYZ[U\UM]Q^SN`]a^bQ]QU_VWXYZ[MNOPNQRS_
cU\UM]Q^S_VWXYZ[MabQ_]QNS_cMabQ_]QNSQ]dVWXYZ[N__^MQN]Q^S_c^bRNSQeN]Q^S_VfWYZ[
P^\Q]QMN\gUhN]U_VifYZ[U\UM]Q^S\Nj VifYZ[P\N]T^bO_cQ__`U_VifYZ[_`Q]_cM\NQO_
ViiYZ[\Q]QRN]Q^SVikYZ[j^OUSVilYZ[h`_QSU__cPb^TU__Q^SN\N__^MQN]Q^S_VilYZ[
MaNOhUb_^TM^OOUbMUVkiYZ[\Nh^b`SQ^S_VkkYZ[\Nj M^`b]_c]bQh`SN\_VkmYZ[
_`PbUOUM^`b]_VkmYZ
nopqrstKTUgUbN\U\UM]Q^SM^OOQ__Q^S VWuYZ[MabQ_]QNSM^N\Q]Q^S VWvYZ
wxyrsz{rJzosKTUgUbN\U\UM]Q^SM^OOQ__Q^S VWuYZ[TUgUbN\U\UM]Q^SM^OOQ__Q^S VWuYZ[
MabQ_]QNSM^N\Q]Q^S VWvYZ[MabQ_]QNSM^N\Q]Q^S VWvYZ
|or}~rJHKNlWvWWk

%&'()'(+,-)./08
+)234.5076 5
7822&9:,.;9< 30=0#6>#0=1333
?8()8'@+A3).>01=1304 390#907BC;




56678922




 
 ¡

¢£¤¥¦§¨
© 
£©

82 6762 67627 03330 04 0! 3! 4 !4 !"14 7 #007$ #2#

Rule of Law: The FEC's War Against the First Amendment
The Wall Street Journal
August 14, 1996 Wednesday
Copyright 1996 Factiva, a Dow Jones and Reuters Company
All Rights Reserved

Copyright © 1996, Dow Jones & Company, Inc.)

Section: Pg. A13
Length: 1142 words
Byline: By William P. Barr

Body
Over the past 20 years, the Federal Election Commission has mounted a sustained assault on First Amendment
freedoms. It has persistently attempted to expand its authority over campaign spending limits into a sweeping
license to suppress issue-oriented speech by citizens' groups. Most recently, the FEC has brought a much
publicized lawsuit against the Christian Coalition, claiming that it was illegal for the coalition to distribute voter
guides that merely described candidates' positions on various issues without endorsing any candidate.
This suit is an especially pernicious attack on First Amendment liberties. The Christian Coalition has been singled
out and publicly savaged for distributing guides that were clearly legal. Moreover, in challenging these guides, the
FEC has conjured up a radical new theory that, if accepted, would sweep away carefully crafted safeguards
designed to protect citizens' groups from FEC harassment and would confer on the FEC sweeping control over their
speech. Finally, the FEC position, if enforced evenhandedly, would prohibit a broad range of organizations from
engaging in issue advocacy.
The FEC's suit is based on the Federal Election Campaign Act, which places limits on contributions to, and
expenditures by, federal election campaigns. One provision of the act prohibits corporations and labor unions from
making expenditures on behalf of campaigns. The purpose of this restriction is to prevent campaigns from
circumventing spending limits by having other entities fund campaign activities.
Over the years, the FEC has sought to convert this narrow rule into a sweeping prohibition against political speech
by citizens' groups. It has argued that whenever an incorporated organization engages in speech that might
influence an election -- even the mere advocacy of issues -- that speech should be deemed an impermissible
"expenditure" on behalf of a campaign. Because most policy-oriented groups today are incorporated -- ranging from
the National Organization for Women to the Chamber of Commerce -- the FEC's position would mean that these
organizations could no longer say or do anything that might influence an election.
The Supreme Court has repeatedly rejected the FEC's arguments, recognizing that they strike at the core of First
Amendment freedoms. The central purpose of the First Amendment is to enable self-government by protecting the
flow of relevant information to the electorate and fostering the broadest possible debate over policy issues and
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candidates. The freedom to engage in political speech extends not only to individuals but to organized groups as
well.
To protect citizens' groups from the FEC's overreaching, the Supreme Court established two bright-line tests. Under
the first test, a group's speech is a campaign "expenditure" only if it explicitly calls for the election of a particular
candidate. Short of this, an organization is totally free to advocate its policy positions and engage in political debate
during election time. In this regard, courts have repeatedly ruled that groups like the Christian Coalition have the
right to publish voter guides informing the public of candidates' positions.
The second bright-line test applies only when an organization has made an expenditure by explicitly endorsing a
candidate. Under this test, such expenditures are permissible unless it can be shown that they were made in
"coordination" with a campaign. An issue-oriented group, says the Supreme Court, has the First Amendment right
to advocate the election of its preferred candidates as long as it acts independently. The Supreme Court just
rejected an effort by the FEC to expand the concept of "coordination." In a case against the Colorado Republican
Party, the FEC had argued that any expenditure made by the party must be "presumed" to be coordinated with the
candidate's campaign because of the close relationship between the party and its candidate. Rejecting this notion
of "presumptive coordination," the court ruled that, for an expenditure to be coordinated, the specific communication
at issue must have been actually coordinated.
Under both of these tests, the Christian Coalition's voter guides were entirely lawful. They did not call for the
election of any candidate, but merely set forth the position of candidates on issues. Thus, they were not
"expenditures" and were completely permissible regardless of whether or not they were coordinated. Moreover,
even if the guides contained explicit calls for a candidate's election, they still would have been permissible because
the FEC has failed to point to any evidence of coordination.
How then can the FEC attack voter guides that were so clearly permissible under existing law? The agency has
unveiled a new theory: It now argues that the voter guides were prohibited because the Christian Coalition had
sufficiently close contacts with Republicans that the FEC could presume its activities were coordinated. In other
words, while the Supreme Court has insisted that two conditions be met before speech can be banned -- "explicit
candidate advocacy" and "actual coordination" -- the FEC now asserts that it can ban speech when neither
condition is met.
The implications of the FEC's latest theory are breathtaking. If enforced evenhandedly, it would mean that issueoriented groups having appreciable contact with political parties -- groups such as the National Organization of
Women, the NAACP or the AFL-CIO -- could be prohibited from engaging in any speech that might influence an
election. It would also supplant the Supreme Court's bright-line tests with subjective, manipulable standards. The
FEC would be free to pursue any group it felt had a political impact and had contacts with a political party. Such
subjectivity would have a chilling effect on political speech and would also be an invitation to selective enforcement.
Selective enforcement is a particular concern in this case. Numerous organizations are engaged in issue-advocacy
activities that go beyond what the Christian Coalition has done. For example, the AFL-CIO, which is officially
represented on the Democratic National Committee, has embarked on a $35 million campaign to unseat freshman
Republican congressmen by criticizing their records. Yet the Christian Coalition has been singled out. Indeed, a
disturbing pattern has emerged, as the FEC appears to be targeting only conservative groups such as the Colorado
Republican Party, Gopac and the Christian Action Network. Even though the FEC has lost all of these cases, the
cost to the citizens' groups is high -- both in legal fees and damaged reputation.
The cost to the First Amendment, however, is even higher.
--Mr. Barr was attorney general in the Bush administration.
(See related letter: "Letters to the Editor: Why We're Suing the Christian Coalition" -- WSJ Sept. 10, 1996)
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VIRGINIA MUST CLOSE THE REVOLVING DOOR FOR VIOLENT CRIMINALS
WILLIAM BARR AND RICHARD CULLEN William P. Barr, former U.S. Attorney General,
and Richard Cullen, former U.S. Attorney for the Eastern District of Virginia, are cochairmen of the Governor's Commission on the Abolition of Parole and Sentencing Reform.
As public opinion polls show Americans rapidly getting behind a variety of proposals to combat violent crime, Virginia
is poised to be a national leader in the one area that demands radical change: the repeal of liberal outdated parole laws
that result in violent criminals serving only a fraction of their sentences.
The best evidence of the dramatic shift of attitudes toward government's response to violent crime is last Tuesday's action
by the House Courts of Justice Committee and the full House of Delegates in calling for immediate passage of a law
abolishing parole. For many years, this committee was seen as an obstacle to -- if not a graveyard for -- real reform in the
criminal justice system. While the bill as reported does not answer many thorny issues (including the failure to evaluate
funding mechanisms or to include any sentencing reform), it demonstrates the correctness of Governor Allen's instincts
in believing that he could get the General Assembly to follow his strong lead in reforming a bad system.
In electing George Allen as Governor, Virginians declared their intention to reclaim Virginia's communities from violent
criminals. They accepted Allen's challenge to stop the revolving door of justice that allows criminal predators to return
to the streets before they have served even half of their prison sentences.
Virginians understand that the failure to incarcerate violent criminals results in an enormous amount of preventable
crime. Every day in Virginia crimes are committed by prisoners released early -- crimes that would not have been
committed had the prisoners remained in prison for the duration of their sentences. Nationally, two-thirds of the
offenders paroled from state prisons are re-arrested for a new crime within three years. And this number is even higher
for criminals in their late teens and early 20s. Moreover, several studies have shown that career criminals commit a
staggering number of crimes when they are free. The Federal Bureau of Alcohol, Tobacco, and Firearms reported in
1992 that such offenders committed an average of 160 crimes each year.
TO STOP THIS revolving door, Governor Allen has established the Commission on the Abolition of Parole and
Sentencing Reform. The job of this commission -- a bipartisan group of criminal justice experts, judges, prosecutors,
lawmakers, victims, and concerned citizens -- is to consider the best way for accomplishing sentencing reform and prepare
recommendations for the Governor.
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The commission's work will not be easy. There are some who will oppose change and attempt to keep the revolving door
of justice spinning. Some will argue that the financial cost of keeping violent criminals locked up is too high. Others will
fight to protect the current parole laws. They will claim that the decision of when to release a prisoner should only be
made by a small group of "experts" at some point after the offender enters prison. Ultimately, these arguments will be
overcome by the facts regarding the high costs of crime and the strong desire of crime victims and the public for honesty
in the criminal justice system.
It is well established that the costs of crimes are enormous. In addition to the direct and indirect losses suffered by victims,
the costs include lost jobs, lost sales when people are afraid to leave their homes or go into business communities, lost
tax revenues, high insurance rates, and private security. A 1990 study estimated an annual savings of $172,000 to $2.4
million by simply keeping a chronic offender behind bars. And while the economic costs of crime far exceed the annual
cost of incarcerating a violent offender (somewhere between $15,000 and $30,000), the losses suffered by victims because
of the early release of violent criminals cannot be measured.
Addressing the need to build more prisons, Governor Pete Wilson of California said it well recently when he asked the
lawmakers of his state what the life of 12-year-old Polly Klaas was worth. Many will recall that she was kidnapped from
her home at knife-point and killed by a man who just a few months earlier had been paroled after serving only half of
his prison sentence, even though he had two prior violent crime convictions.
Besides enhancing public safety, the abolition of parole is necessary simply as a matter of honesty to victims and the
community. As it now stands, violent criminals in America only serve about one-third of their actual prison sentences.
For example, a convicted rapist serves an average of only three years in prison even though the average sentence is eight
years. This practice makes a mockery of the suffering of those who experience the trauma of testifying against an accused
attacker, and it greatly contributes to the public's frustration and anger toward the criminal justice system. The time has
come for truth-in-sentencing in Virginia.
GOVERNMENT HAS no higher duty than to protect the safety of its citizens. There is simply no excuse for allowing
criminals whom we know to be dangerous to return to the streets shortly after they have been convicted of their crimes.
It results in more victimization, it undermines the dedication of police and prosecutors who at great personal sacrifice
continually arrest and convict such offenders, and it deceives victims and the public.
Our commission will attempt to balance that responsibility with our commonwealth's long and honored tradition of being
fiscally prudent. We will search for ways to cut the costs of housing prisoners, including the exploration of alternatives
to incarceration for non-violent offenders when appropriate. We must seek and find sound ways to free up prison space
for the violent prisoners. We welcome suggestions from the public and will hold town meetings to solicit ideas for needed
reform.
Over the next few months, Virginia will reaffirm the cause of freedom. For all who have seen their liberty diminished
and have watched opportunity slip away because of continued violent crime, there is reason for hope. If we succeed in
stopping the revolving door, not only will Virginians regain their full freedom, but the entire country will have a model
for genuine reform.
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Multinational corporations doing business in the United States are becoming aware of the need to familiarise
themselves with the changing enforcement climate in this country. Regulatory systems have been shifting to a more
confrontational and punitive approach. In area after area - from securities, to environmental matters, to worker
safety - regulatory regimes have been re-cast to decrease reliance on directive authority and to increase reliance
upon the imposition of sanctions as a means of achieving compliance with regulatory goals.
As part of this trend, there has been a marked increase in the use of criminal prosecution as a means of business
regulation. Infractions that only a few years ago would have been routinely handled through administrative or civil
proceedings are now aggressively pursued as potential 'crimes.'
Increasingly, criminal prosecutions are brought, not only against individual wrongdoers, but also against corporate
entities under the doctrine of vicarious liability. The doctrine was developed as a means of inducing companies to
take steps to ensure that employees meet the requirements of the law. Under this doctrine, companies are held
criminally liable for violations committed by their employees in the course of employment.
The trend is unmistakeable. Corporate indictments - which averaged about 40 a year in the early 1980s - have now
jumped to about 400 a year, with about 10% of these cases involving Fortune 500 Companies, or entities of
comparable size. In the same period, criminal fines exacted in these cases have climbed from an average of dollars
50,000 to over dollars 1 million, with fines in the multiple millions becoming increasingly common.
Much of the trend has been driven by Congress. Over the past decade, Congress has revamped various regulatory
systems, creating broad new areas of potential liability and proliferating new requirements. Today, there are more
than 300,000 regulations, the violation of which could serve as the basis for criminal liability. Indeed, it seems as if
Congress' automatic response to any newly perceived social malady - from bank failures to wetlands protection - is
to enact another new set of severe criminal penalties.
Nowhere have these dynamics been more evident than in the arena of financial institutions. The Savings & Loan
crisis was brought on by a series of economic factors, as well as Congressional and regulatory mis-steps. Congress
sought to re-focus the US taxpayer's attention from Congress' role in the S&L crisis to the relatively small
percentage of cases involving 'criminal fraud.' They passed tough new laws by enacting the Financial Institutions
Reform, Recovery and Enforcement Act (FIRREA) in 1989 and the Crime Control Act of 1990.
FIRREA included a king-pin statute, punishments up to life in prison without parole, and forfeiture powers.
Subsequent legislation, including the Crime Control Act of 1990 (CCA), provided even more severe penalties and
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broader authority for the banking regulators, including the ability to debar entities from doing business with the
government and to seek civil monetary penalties administratively.
Regulators reacted to public criticism by lowering the threshold for criminal referral, sending tens of thousands of
matters to Justice for evaluation for criminal prosecution. While large numbers of these matters were declined as
not fitting traditional prosecutive standards, many were prosecuted - and deservedly so. During the Bush
Administration, more than 3,700 people were prosecuted for big financial institution frauds; 96% were convicted,
77% were incarcerated, and 30% were the presidents, CEOs and significant insiders in the institutions involved.
As the crisis abated, it has become increasingly clear that the premise for Congress' approach has not been borne
out. For instance, when considering FIRREA and the CCA, Congress estimated that 33-75% of the total cost of the
bail-out (inclusive of interest costs) was attributable to fraud. However, in July of this year, the National Commission
on Financial Institution Reform, Recovery and Enforcement issued its Report to the President and Congress of the
United States concluding that 'fraud was not the cause of the debacle' and accounted for only 10-15% of the preinterest losses.
Even before the 'S&L crisis', international financial institutions faced regulation by a myriad of federal, state and
local authorities in addition to the Justice Department. In the wake of the S&L debacle, a more severe enforcement
atmosphere has now been put in place and will affect how banking business is done in the US for years to come.
The Justice Department, Federal Reserve and Office of the Comptroller of the Currency are giving greater scrutiny
to foreign banking activity within the US. Increasingly, American branches of foreign financial institutions are viewed
both as a source of information and as potential subject for investigation. US authorities focus on these domestic
branches not only for their domestic activities but as a means of pressuring multinational parents and holding
companies to comply with US laws, including tax laws.
The use of so-called Bank of Nova Scotia subpoenas by US authorities appears to be on the upswing as even the
Antitrust Division requests authority to use this controversial discovery device. Such subpoenas are directed at
domestic branches of multinational institutions calling for production of extra-territorial records. This places the
institution in the untenable position of facing contempt and fines within the US for failure to comply and violation of
the bank secrecy laws of other nations where the records and or customers are located.
In a related development, US authorities recently seized an interbank account used for clearing international
transactions through the US. The account contained funds which were alleged to be the proceeds of illegal drug
money laundering. However, by seizing the entire interbank account, the government effectively tied up untainted
customer funds as well. The case is still in litigation but being closely monitored by banks around the world.
A relatively new and important feature of the evolving regulatory regime is the mandate for companies to self-police
and self-report violations. The recently promulgated US Sentencing Guidelines for Organisational Defendants are a
part of this trend. The guidelines purport to address business misconduct through the schedule of fines, which
increase with the severity of the violation and can reach hundreds of millions of dollars, as well as a list of intrusive
conditions of corporate probation. The carrot lies in the prospect of mitigation credit if, before an offence occurs, a
company has 'an effective programme to prevent and detect violations of law'.
The guidelines have been criticised for having too much stick and not enough carrot. By steeply escalating
organisational fines, the guidelines create powerful incentives for enforcement agencies to pursue corporate 'deeppockets'. At the same time, the guidelines fail to provide sufficient assurance of mitigation to companies that
engage in the mandated self-policing and self-reporting.
The guidelines also leave unaddressed whether a corporation should be indicted where an employee violates the
law notwithstanding the corporations's best efforts to achieve compliance with the law. An argument can be made
that once a company demonstrates its diligence, the purpose of the vicarious liability doctrine is achieved and that
no further purpose is served by punishing it with criminal sanctions.
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Prosecutors must bear in mind that without some assurance that self-policing will bar prosecution, self-reporting
becomes tantamount to a confession without immunity - a precursor to a corporate guilty plea sometimes without
full appreciation of the potential collateral consequences of a corporate criminal conviction.
Beyond the sanction, stigma, and loss of goodwill, a convicted corporation faces layered and successive
enforcement actions, shareholder derivative actions, and director and officer liability claims. Responsible
enforcement officials must consider the fact that a guilty plea also undercuts a corporation's ability to defend against
the collateral lawsuits that may result - thereby radically increasing the severity of the criminal sanction.
At the same time, while many corporations see only the burdens imposed by the Organisational Sentencing
Guidelines, some corporations have found compliance helpful. The international shutdown of Bank of Credit &
Commerce International (BCCI) stands in stark contrast to the civil settlement reached by federal prosecutors with
Salomon Brothers, over illegal efforts to manipulate the T-bond market. In that case, a dollars 290 million global civil
settlement, including restitution and forfeiture, was reached with the company as a result of remarkably quick
corporate action to sever contact with the wrong-doers and co-operate with government investigators.
Yet, the unmistakeable trend towards criminalisation of business regulation can be expected to continue. This is
particularly true in light of Administration calls for harsher jail terms for white collar offenders and Congressional
oversight of international matters. A recent episode suggests that the enforcement system has additional maturing
to do. Last May, the US Department of Justice agreed to settle certain environmental crimes against a big US
corporation for a record civil penalty of dollars 11.1 million plus a requirement that the company invest dollars 70
million in new anti-pollution equipment.
Rather than applaud this seemingly formidable outcome, some Congressional and media critics castigated the
department for failing to indict criminally the company or its officers. The fact that the prosecutor had found no
evidence of wilful misconduct at the corporate level made little difference. Criminal prosecution, argued the critics, is
the only language that corporations understand.
While no one should object to severe punishment of real wrongdoers, care must be taken that the emerging US
emphasis on criminalisation does not become unfair or counterproductive. The same standards should be applied
to corporations as other potential violators - no better, but no worse. Traditional safeguards of the criminal justice
system should not be sacrificed in a rush to collect corporate scalps or revenue.
In addition to offending our notions of fundamental fairness, an overly hostile enforcement atmosphere is not
without other risks. Entrepreneurial investment may be deterred. A confrontational regulatory regime may chill
much-needed dialogue between industry and regulators in achieving a balanced regulatory scheme which achieves
compliance in a minimally intrusive and cost-effective manner.
Moving consideration of good corporate citizenship and self-policing from charging to sentencing phase potentially
deters the very self-policing sought to be achieved. Until the system reaches its ultimate balance in the US,
responsible multinational corporations are monitoring enforcement developments in the US, designing and
implementing internal compliance programmes to prevent and detect violations of US law which may otherwise
expose them to serious consequences.
By William P Barr and Ira H Raphaelson (former Special Counsel for Financial Institutions Crime and Former US
Attorney, Northern District, Illinois. They are now with the Washington DC-based law firm of Shaw, Pittman, Potts &
Trowbridge.
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First, we need a death penalty to deter and punish the most heinous Federal
crimes such as terrorist killings. That penalty would send a message to drug
dealers and gangs.

ADVERTISEMENT

The need for a death penalty was highlighted by the recent hostage crisis at
the Federal prison at Talladega, Ala. Detainees, faced with deportation to
Cuba, seized control of the prison and held 10 Federal officers hostage. The
prisoners threatened to kill them unless the Justice Department granted
their demands to remain in the U.S. Fortunately, no one was killed, and the
prisoners were deported. If the crime bill had been law, the prisoners would
have faced the death penalty for killing a hostage, increasing the chances
our personnel would be recovered safely.
Second, we need to reform a Federal habeas corpus system that encourages
endless challenges to state criminal convictions. After trial and appeals,

state prisoners may file repeated challenges to their convictions and
sentences in Federal court, opening issues decided in state courts years,
even decades, ago.
This lack of finality devastates the criminal justice system. It diminishes the
deterrent effect of state criminal laws, saps state prosecutorial resources
and continually reopens the wounds of victims and survivors.
Death-row inmates use repetitive habeas corpus filings to effectively nullify
their sentences through delays that now average more than eight years. The
bill limits these inmates to one round of Federal review and requires that
due deference be paid to decisions by state judges and juries: the petitioner
would have to show that a clearly established Federal right had been
violated.
Finally, we must reform the exclusionary rule. Too often, it results in violent
criminals returning to the streets because information about weapons used
in their crimes and drugs seized are kept from juries deciding their cases.
Police officers must act quickly to seize wrongdoers and obtain evidence
while protecting themselves and bystanders. It is easy to second-guess their
search-and-seizure decisions in a secure courtroom.
The Bush bill follows the lead of several Federal courts of appeal by
providing that where the police act in good faith -- trying to follow the law
of search and seizure as understood at the time -- evidence should not be
suppressed if it turns out that a technical error was committed. Congress
should avoid political shell games and send these reforms to President
Bush's desk this fall.
A version of this op-ed appears in print on September 24, 1991, on Page A31 of the National edition with the
headline: Bush's Crime Bill: This Time, Pass t. Today's Paper | Subscribe
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To the Editor:
In ''Pro-Justice, Not 'Pro-Criminal' '' (editorial, Sept. 26), you defend the House Judiciary Committee crime control
bill (H.R. 5269). In particular, you support the proposed Racial Justice Act and extol its provisions to authorize
successive habeas corpus petitions challenging convictions and sentences in capital cases. You assert that ''procriminal'' is a ''false label'' that I have placed on the bill and that, far from abolishing the death penalty, the bill
''would only require states to administer capital punishment fairly.''
The fundamental unfairness in our death penalty system is not a lack of procedures to raise meritorious claims.
Rather, it is the abuse of the writ of habeas corpus to delay, and ultimately to avoid, just punishment. As of 1988,
the average delay from time of sentencing to time of execution in this country was approximately seven years. That
year, more death-row inmates died of other causes than had their sentences carried out. As Justice Lewis F. Powell
Jr. told a House subcommittee this year, ''The hard fact is that the laws of 37 states are not being enforced by the
courts.'' Obviously, such delay undermines the deterrent and retributive force of the death penalty and breeds a
justified frustration with our criminal justice system.
H.R. 5269 will make matters worse. The ''racial justice'' provisions of the bill would erect a virtually irrebuttable
presumption of racial bias in capital sentencing based on raw statistical comparisons. The habeas corpus ''reform''
provisions of the bill would overrule Supreme Court decisions that have attempted to place reasonable limits on
habeas corpus filings and would authorize filing successive petitions raising technical claims unrelated to guilt or
innocence.
That's why the National Association of Attorneys General and the National District Attorneys Association have
joined with President Bush and Attorney General Dick Thornburgh in opposition to this bill, indicating that its
practical effect would be to nullify the death penalty in this country. That's why spokesmen for these organizations,
which represent more than 7,000 prosecutors in all 50 states, have repeatedly labeled this bill ''pro-criminal,'' a
characterization I agree with and stand by.
That's why Justice Powell has indicated his view that the habeas corpus provisions in H.R 5269 would increase the
inordinate delay in capital cases. And that's why a bipartisan coalition in the House of Representatives, by a vote of
258 to 166, sent this bill back to the House Rules Committee with the message that its habeas corpus provisions
were unacceptable.
In sum, you are wrong. A bill that fosters further delay and injects racial statistics in death penalty cases in no sense
promotes justice. Apparently, both the nation's prosecutors and a majority of the House of Representatives agree
this bill is ''pro-criminal'' and should be amended or defeated.

WILLIAM P. BARR

Death-Penalty Delay Doesn't Promote Justice
Deputy Attorney General
Washington, Sept. 26, 1990
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PERSPECTIVE ON CAPITAL PUNISHMENT
Wolves Fighting Crime Go 'B-a-a-a'
LIAM BARRWilliam Barr is deputy attorney general of the United States
William Barr is deputy attorney general of the United States
The House of Representatives is poised to take a major step backward in the fight against violent crime. In a bill
purporting to be an anti-crime measure, the House Judiciary Committee has sent to the floor a proposal that would
effectively abolish the death penalty in this country.
An overwhelming majority of Americans believe that the death penalty is a just punishment for the most heinous crimes.
Thirty-six states have adopted capital punishment. Yet, for more than a decade, these laws have been rendered almost
unenforceable by a system that allows convicted murderers to delay indefinitely, and ultimately to avoid, imposition of
their sentences. After exhausting all appeals, murderers are allowed to file endless habeas corpus petitions in state and
federal court, raising largely technical challenges to their convictions and sentences.
The writ of habeas corpus originally was a legal device used to challenge attempts by the government to seize and detain
an individual without trial. During the Warren court era, the writ was converted into a right to multiple appeals of issues
already decided. This radical expansion of the scope of habeas corpus has allowed inmates sentenced to death to nullify
their sentences through strategic delay.
As of 1988, the average delay from time of sentencing to time of execution of a capital sentence was almost seven years.
In that same year 296 individuals were convicted of first-degree murder and sentenced to death while only 11 capital
sentences were actually carried out. Obviously, such delay undermines the deterrent and retributive force of the death
penalty and breeds frustration and disrespect for our criminal justice system.
The case of Robert Alton Harris illustrates the point. In 1978, while on parole for voluntary manslaughter, Harris shot
two teen-age boys to steal their car for a robbery. Later, he confessed to the murders. He was convicted of first-degree
murder and sentenced to death by a California jury in 1979. In 1981, the California Supreme Court upheld this conviction
and sentence, finding that "none of the many contentions raised by (Harris) has merit." Since that time, Harris has filed
several state and four federal habeas petitions, each of which has been rejected. His sentence has still not been carried out.
A panel of jurists chaired by retired Justice Lewis F. Powell Jr. has offered a solution to this problem. If a state provides
those on Death Row with counsel at state expense in state habeas corpus proceedings, the prisoner will get only two
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"bites at the apple"--one state proceeding and one full federal review. No further habeas corpus petitions could be filed
unless a claim of factual innocence were raised. The Bush Administration, the National Assn. of Attorneys General and
the National District Attorneys Assn. support the principles behind Justice Powell's reform proposals. The House bill,
far from curing present abuses, would make matters worse.
First, the House proposal rejects the Powell Committee's quid pro quo principle. It affirmatively encourages the filing
of successive habeas corpus petitions containing claims unrelated to guilt or innocence. At the same time, it imposes
requirements for state-appointed counsel that very few lawyers can meet and even fewer state taxpayers can afford. Under
the House proposal, convicted murderers like Harris would go on avoiding punishment by raising alleged technical
"defects" in their sentences--"defects" that have nothing to do with their guilt or innocence.
Second, the House proposal overrules two recent Supreme Court decisions that attempt to provide some reasonable
safeguards against habeas corpus abuse. In Teague vs. Lane, the Supreme Court held that prisoners cannot use habeas
corpus to challenge their convictions based on judicial decisions that were not even rendered at the time of their trial
and appeals. The House proposal overrules Teague, and thus renders every criminal conviction in the nation subject to
constant challenge based on cases that have not yet even been decided. The Judiciary Committee proposal also overrules
the court's decision in Wainwright vs. Sykes. The Sykes decision requires that defendants follow state procedural rules
in order to preserve claims for federal review, thus preventing criminal defendants from "sandbagging," that is, from
holding back their claims in state court only to raise them years later in a federal proceeding. The House proposal would
effectively reward defendants who ignore state procedural rules.
It is one thing to openly and honestly oppose the death penalty outright--a position the American people have rejected.
It is another thing entirely to proclaim support for the death penalty in order to curry political favor while at the same
time voting to erect a labyrinth of procedural rules to prevent the penalty from ever being applied. This crime bill is a
sheep in wolf's clothing.
Copyright © 1990 Los Angeles Times
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