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QUESTIONS FROM SENATOR FEINSTEIN

1. At your hearing, I asked you a number of questions about your trial practice. Please answer
the following questions to provide clarity with respect to your experience.

a. Apart from the pro bono matter in which you served as co-counsel with a
Criminal Justice Act-appointed attorney (United States v. Todd), have you
worked on any other criminal cases? Please answer only with a “Yes” or
“NO.”

Yes.

b. Have you ever presented an argument before a federal jury? Please answer
only with a “Yes” or “No.”

No.
¢. How many bench trials have you handled? Please provide a specific number.

I have not handled bench trials because the primary focus of my career has been as
a teacher of trial process, criminal procedure, evidence, and constitutional law, all
with a focus on litigation and judicial decisionmaking. Even though it’s unusual
for a full-time law professor, I’ve maintained a private law practice. In my time at
a large national law firm, then as a solo practitioner, and now as a partner at
another large national law firm, I have litigated complex legal questions of civil
procedure, criminal procedure, criminal law, constitutional law, labor law, and
administrative law. My experience also includes clerkships for two Supreme
Court justices — then-Judge Brett Kavanaugh and Justice Anthony Kennedy.

d. How many depositions have you taken in federal cases? Please provide a
specific number.

My deposition experience has been in state court, so I have not taken depositions
in federal cases.

e. How many motions for summary judgment have you submitted in federal
court? Please provide a specific number.

Although I have litigated complex legal questions of civil procedure, criminal
procedure, criminal law, constitutional law, labor law, and administrative law in
my time at a large national law firm, then as a solo practitioner, and now as a



partner at another large national law firm, and although I teach the standard for
summary judgment, I have not submitted motions for summary judgment in
federal court.

f. How many motions to dismiss have you submitted in federal court? Please
provide a specific number.

Although I have litigated complex legal questions of civil procedure, criminal
procedure, criminal law, constitutional law, labor law, and administrative law in
my time at a large national law firm, then as a solo practitioner, and now as a
partner at another large national law firm, and although I teach Twombly, Igbal,
and the standard for motions to dismiss, I have not submitted motions to dismiss in
federal court.

2. Based on your Senate Judiciary Questionnaire, you advocated for the nomination and
confirmation of Justice Brett M. Kavanaugh in numerous interviews.

a. How many radio, print, and television interviews regarding the nomination of
then-Judge Kavanaugh did you participate in between June 27, 2018 and
October 6, 2018? Please provide a specific number.

119.
b. Why did you participate in these interviews?

In my role as an academic and as a citizen interested in the political process, I
wanted to share my perspective on Justice Kavanaugh with audiences less familiar
with him than I was.

c. You stated on your Senate Judiciary Questionnaire that you “expressed an
interest in judicial service to Senator Mitch McConnell on June 22, 2018,”
just days before you started participating in interviews advocating for then-
Judge Kavanaugh’s nomination to the Supreme Court. Did anyone in
Senator McConnell’s office, Senator Paul’s office, or within the Trump
administration advise you that participating in these interviews regarding the
confirmation of Justice Kavanaugh would benefit your own nomination to be
a federal judge?

No.

3. Based on your public Financial Disclosure Report, the Federalist Society paid you $8,500
in honoraria in 2018. Please list each of the appearances or events for which you were
compensated. For each, please include the date, a summary of the subject matter, and the
specific honorarium amount.

December 4, 2018: My presentation in Raleigh, North Carolina, described some pending



Supreme Court cases and summarized my article, The Schechter-to-Chevron Spectrum, a
copy of which I supplied in response to Question 12.a. of the Senate Judiciary
Questionnaire. I received a $1,000 honorarium.

December 3, 2018: My presentation in Winston-Salem, North Carolina, described some
pending Supreme Court cases and summarized my article, The Schechter-to-Chevron
Spectrum, a copy of which I supplied in response to Question 12.a. of the Senate Judiciary
Questionnaire. I received a $1,000 honorarium.

September 18, 2018: My presentation at the Indiana University School of Law discussed
Justice Kavanaugh’s jurisprudence and nomination. I received a $1,000 honorarium.

September 11, 2018: My presentation at Columbia Law School discussed Justice
Kavanaugh’s jurisprudence and nomination. I received a $1,000 honorarium.

August 28, 2018: My presentation at Columbia Law School discussed Justice
Kavanaugh’s jurisprudence and nomination. I received a $1,000 honorarium.

August 16, 2018: My presentation in Louisville, Kentucky, discussed Justice
Kavanaugh’s jurisprudence and nomination. I received a $500 honorarium.

August 13, 2018: My presentation in Indianapolis, Indiana, discussed Justice
Kavanaugh’s jurisprudence and nomination. Ireceived a $1,000 honorarium.

July 30, 2018: My evening presentation in Anchorage, Alaska, discussed Justice
Kavanaugh’s jurisprudence and nomination. I received a $1,000 honorarium.

July 30, 2018: My afternoon presentation in Anchorage, Alaska, discussed Justice
Kavanaugh’s jurisprudence and nomination. I received a $1,000 honorarium.

Question 26 of the Senate Judiciary Questionnaire asks that you “describe your
experience in the entire judicial selection process, from beginning to end (including the
circumstances which led to your nomination and the interviews in which you
participated).” Based on your Senate Judiciary Questionnaire you (1) “expressed an
interest in judicial service to Senator Mitch McConnell on June 22, 2018”; (2) discussed
the topic with Senator Rand Paul in a meeting where Senator Mike Lee and a member of
Senator Paul's staff were also present” on October 11, 2018; and then (3) interviewed with
attorneys from the White House Counsel's Office and the Department of Justice's Office
of Legal Policy” on March 7, 2019.

a. Please describe your experience during the entire judicial selection process,
including communications you received between June 22, 2018 and March 7,
2019 regarding your nomination to be a federal judge.

My answer to Question 26 of the Senate Judiciary Questionnaire accurately
describes my experience in the entire judicial selection process.



5.

b. Who contacted you about being nominated to be a federal judge? Did they
say why you were being nominated?

I was contacted by an Associate Counsel in the White House Counsel’s Office
approximately three weeks after my March 7 interview, on March 26, 2019. That
attorney did not say why I was being nominated.

In a 2018 article, you praised then-Judge Kavanaugh for providing a “roadmap” to strike
down the ACA’s individual mandate. You also called the Supreme Court’s opinion
upholding the ACA — NFIB v. Sebelius — an “indefensible decision.” (Brett Kavanaugh
Said Obamacare was Unprecedented and Unlawful (2018))

a. Please explain the “roadmap” to strike down the ACA's individual mandate.

I understand that the role of an academic and a citizen engaged in the political
process is different than the role of a judge or a judicial nominee. The canons of
judicial conduct preclude me, in my role as a judicial nominee, from going beyond
what was said in the 2018 article.

b. Do you still believe that would be an effective strategy?
Please see my response to Question 5(a).
c¢. What was “indefensible” in the Court’s opinion in NFIB v. Sebelius?
Please see my response to Question 5(a).
In a 2018 article, you argued that calls for an independent FBI in the wake of President
Trump’s firing of FBI Director James Comey were misguided. You wrote that “the FBI
Director should not think of himself as the Nation’s Protector,” but instead “as an agent of

the President.” (FBI Independence as a Threat to Civil Liberties (2018))

a. Do you believe the FBI is a political organization? Do you believe it is
appropriate for the FBI to conduct politically motivated investigations?

I understand that the role of an academic is different than the role of a judge or a
judicial nominee. The canons of judicial conduct preclude me, in my role as a
judicial nominee, from going beyond what was said in the 2018 article, which
made clear that I believe no one is above the law and the FBI should not be used
in unlawful ways.

b. Do you believe acting “as an agent of the President” would have the
appearance of being political?

Please see my response to Question 6(a).



c. Do you believe it is appropriate for the FBI to conduct investigations at the
urging of the President?

Please see my response to Question 6(a).

7. You have argued that federal agencies have too much power to issue rules and
regulations. You have also expressed support for overturning several Supreme Court
cases that are vital to agencies’ ability to implement federal laws. For instance, you have
argued broadly worded congressional statutes giving agencies authority to adopt specific
rules or regulations erode accountability. (The Kavanaugh Court and the Schechter-to-
Chevron Spectrum (2019))

a. Do you believe it’s Congress's role to pass laws that set specific particle
standards for what constitute clean air or safe levels of ozone?

I understand that the role of an academic is different than the role of a judge or a
judicial nominee. The canons of judicial conduct preclude me, in my role as a
judicial nominee, from saying more than what was said in the draft article.

b. Do you expect Congress to pass laws with such specificity that there can’t be
updated rules based on advancements in science and technology?

Please see my response to Question 7(a).

c. If there are advancements in medicine, science, or technology can those not
be considered by agencies?

Please see my response to Question 7(a).
8. Ina Fox News interview on July 8, 2018, you said:

“You know, I think because Judge- I’'m sorry, because President Trump’s- he’s been a
big fan of generals and warriors, and I think Judge Kavanaugh fits that bill, you know,
if you imagine Judge Kavanaugh storming a beach, his military uniform’s torn and
tattered from fighting for conservative legal principles and then I also think President
Trump likes someone with an all-American family. Judge Kavanaugh, when he and his
wife look at each other, it reminds me of how Ronald Reagan and Nancy Reagan used
to just adoringly look at each other. He’s got beautiful daughters. I think America is
going to fall in love with him and his family.”

a. What are the “conservative legal principles” that Judge Kavanaugh has
fought for?

I was referring to fidelity to text, respect for the separation of powers, and the
humility to know that a judge’s role is to apply the law rather than to make the



law.
b. How do you define an “all-American family”?

I believe Justice Kavanaugh is a caring husband and father, and when I used that
phrase, I was referring to his family’s love for each other.

c. Your analogy suggests that now-Justice Kavanaugh has been a military
leader. Such individuals lead their troops into battle against an adversary.
Who is the adversary against whom Kavanaugh “storm[ed] a beach”?

I was saying that Justice Kavanaugh’s principles are in conflict with those
principles that do not reflect a respect for text, separation of powers, or the limited
role of the judge in our constitutional structure.

In a Fox News interview on September 3, 2018, you endorsed a theory that gun
restrictions based on public safety are “precluded by the Second Amendment” because of
“the decision by the framers to make that balancing choice themselves and to take some
of that question out of the Democratic process.”

a. Did the Framers ever discuss the relationship between the Second
Amendment and the size of a magazine or gun clip?

No.

b. At the time of the Second Amendment’s ratification — and in the decades
that followed — numerous states passed laws regulating, among other things,
the amount of gunpowder an individual could possess. The state could also
require the militia to muster and could demand inspection of firearms
possessed by the militia members as part of their service obligations.

i.  What is the difference between regulating the size of a magazine or
gun clip and regulating the amount of gunpowder one can possess?

Although I stand by what I said in that interview, I understand that the
role of an academic and a citizen engaged in the political process is
different than the role of a judge or a judicial nominee. The canons of
judicial conduct preclude me, in my role as a judicial nominee, from
saying more than what was said in the interview last summer.

ii.  What is the difference between mandatory mustering of a militia
and inspection of a firearm and a mandatory background check

process?

Please see my response to Question 9(b)(i).



10. At your hearing, Senator Lee said he’s known you for “four or five years.”
a. How do you know Senator Lee?
Senator Lee and I are good friends.

b. Before first expressing interest in this judicial vacancy to Senator McConnell
in June 2018, did you seek Senator Lee’s advice or otherwise communicate
with Senator Lee about pursuing this judgeship? If so, what advice did he
provide and/or what discussions took place between the two of you?

No, I did not seek Senator Lee’s advice or otherwise communicate with him about
pursuing this judgeship before first expressing interest in this judicial vacancy to
Senator McConnell in June 2018.

11. Please respond with your views on the proper application of precedent by judges.

a. When, if ever, is it appropriate for lower courts to depart from Supreme
Court precedent?

It is never appropriate for lower courts to depart from Supreme Court precedent.

b. Do you believe it is proper for a district court judge to question Supreme
Court precedent in a concurring opinion? What about a dissent?

It is never appropriate for lower courts to depart from Supreme Court precedent.
Although it may occasionally be proper for a district judge to observe that the
Supreme Court’s jurisprudence is confusing or problematic in its application, a
district judge must decide a case based on fidelity to Supreme Court precedent.

c¢. When, in your view, is it appropriate for a district court to overturn its
own precedent?

As a general rule, district court decisions are not binding in future cases, although
district court judges should apply the principles of res judicata and collateral
estoppel and are bound by decisions in the case in which the decisions are issued.

d. When, in your view, is it appropriate for the Supreme Court to overturn its
own precedent?

The principles of stare decisis are important to order, predictability, and the rule of
law. The Supreme Court alone must decide whether to overturn a precedent.
District courts must faithfully apply any changes to precedents made by the Supreme
Court.

12. When Chief Justice Roberts was before the Committee for his nomination, Senator Specter



13.

14.

referred to the history and precedent of Roe v. Wade as “super-stare decisis.” A text book
on the law of judicial precedent, co-authored by Justice Neil Gorsuch, refers to Roe v.
Wade as a “super-precedent” because it has survived more than three dozen attempts to
overturn it. (The Law of Judicial Precedent, Thomas West, p. 802 (2016).) The book
explains that “superprecedent” is “precedent that defines the law and its requirements so
effectively that it prevents divergent holdings in later legal decisions on similar facts or
induces disputants to settle their claims without litigation.” (The Law of Judicial
Precedent, Thomas West, p. 802 (2016))

a. Do you agree that Roe v. Wade is “super-stare decisis”? Do you agree it
is “superprecedent”?

Roe 1s binding precedent of the Supreme Court, and lower courts should apply it
fully and faithfully, as with all precedents of the Supreme Court.

b. Is it settled law?

Yes. For lower court judges, all Supreme Court precedent, including Roe v. Wade,
is settled law.

In Obergefell v. Hodges, the Supreme Court held that the Constitution guarantees same-
sex couples the right to marry. Is the holding in Obergefell settled law?

Yes. For lower court judges, all Supreme Court precedent, including Roe v. Wade, is settled
law.

In Justice Stevens’s dissent in District of Columbia v. Heller he wrote: “The Second
Amendment was adopted to protect the right of the people of each of the several States to
maintain a well-regulated militia. It was a response to concerns raised during the
ratification of the Constitution that the power of Congress to disarm the state militias and
create a national standing army posed an intolerable threat to the sovereignty of the
several States. Neither the text of the Amendment nor the arguments advanced by its
proponents evidenced the slightest interest in limiting any legislature’s authority to
regulate private civilian uses of firearms.”

a. Do you agree with Justice Stevens? Why or why not?
These issues are implicated by pending or impending litigation. The Canons of the
Code of Conduct for United States Judges therefore prohibit me from expressing a
view.

b. Did Heller leave room for common-sense gun regulation?

The majority’s opinion in Heller stated, “Like most rights, the right secured by the
Second Amendment is not unlimited.”



c. Did Heller, in finding an individual right to bear arms, depart from decades
of Supreme Court precedent?

These issues are implicated by pending or impending litigation. The Canons of the
Code of Conduct for United States Judges therefore prohibit me from expressing a
view.

15. In Citizens United v. FEC, the Supreme Court held that corporations have free speech
rights under the First Amendment and that any attempt to limit corporations’ independent
political expenditures is unconstitutional. This decision opened the floodgates to
unprecedented sums of dark money in the political process.

a. Do you believe that corporations have First Amendment rights that are equal
to individuals’ First Amendment rights?

These issues are implicated by pending or impending litigation. The Canons of the
Code of Conduct for United States Judges therefore prohibit me from expressing a
view.

b. Do individuals have a First Amendment interest in not having their
individual speech drowned out by wealthy corporations?

These issues are implicated by pending or impending litigation. The Canons of the
Code of Conduct for United States Judges therefore prohibit me from expressing a
view.

¢. Do you believe corporations also have a right to freedom of religion under the
First Amendment?

These issues are implicated by pending or impending litigation. The Canons of the
Code of Conduct for United States Judges therefore prohibit me from expressing a
view.

16. You indicated on your Senate Questionnaire that you have been a member of the
Federalist Society since 2006. Additionally, you stated that you’ve served on the
Executive Committee for International and National Security Law Practice Group since
2017 and on the Executive Committee for the Louisville Chapter since 2016. The
Federalist Society’s “About Us” webpage explains the purpose of the organization as
follows: “Law schools and the legal profession are currently strongly dominated by a form
of orthodox liberal ideology which advocates a centralized and uniform society. While
some members of the academic community have dissented from these views, by and large
they are taught simultaneously with (and indeed as if they were) the law.” It says that the
Federalist Society seeks to “reorder[] priorities within the legal system to place a premium
on individual liberty, traditional values, and the rule of law. It also requires restoring the
recognition of the importance of these norms among lawyers, judges, law students and



professors. In working to achieve these goals, the Society has created a conservative and
libertarian intellectual network that extends to all levels of the legal community.”

a. Could you please elaborate on the “form of orthodox liberal ideology which
advocates a centralized and uniform society” that the Federalist Society
claims dominates law schools?

The language in that quotation was drafted by the Federalist Society, not by me, and
because I did not draft it, I don’t know what meaning was intended.

b. How exactly does the Federalist Society seek to “reorder priorities within
the legal system”?

Please see my answer to Question 16(a).

c¢. What “traditional values” does the Federalist society seek to place a
premium on?

Please see my answer to Question 16(a).

d. Have you had any contact with anyone at the Federalist Society about
your possible nomination to any federal court?

No.

e. What does your role on the Executive Committee for International and
National Security Law Practice Group entail?

The committee organizes educational programing related to international and
national security law. I have joined conference calls that discussed future
programming. [ have also organized and moderated a teleforum about the scope of
the Establishment Clause overseas, which is noted in Question 12(d) of my Senate
Judiciary Questionnaire.

f. What does your role on the Executive Committee for the Louisville
Chapter entail?

The committee organizes educational programming in Kentucky related to
the law. I have helped organize educational events.

17. On February 22, 2018, when speaking to the Conservative Political Action Conference
(CPAC), former White House Counsel Don McGahn told the audience about the
Administration’s interview process for judicial nominees. He said: “On the judicial piece
... one of the things we interview on is their views on administrative law. And what
you’re seeing is the President nominating a number of people who have some experience,
if not expertise, in dealing with the government, particularly the regulatory apparatus.



18.

19.

20.

This is different than judicial selection in past years...”

a. Did anyone in this Administration, including at the White House or the
Department of Justice, ever ask you about your views on any issue related
to administrative law, including your “views on administrative law”? If
so, by whom, what was asked, and what was your response?

At my interview on March 7, 2019, I discussed my knowledge of various Supreme
Court precedents, and they may have included precedents related to administrative
law. I don’t remember anyone asking about my thoughts on administrative law.

b. Since 2016, has anyone with or affiliated with the Federalist Society, the
Heritage Foundation, or any other group, asked you about your views on
any issue related to administrative law, including your “views on
administrative law”? If so, by whom, what was asked, and what was your
response?

I have written and spoken publicly as an academic on administrative law topics, and
audience members sometimes ask questions after I speak. Aside from that, I don’t
remember anyone asking about my thoughts on administrative law.

c. What are your “views on administrative law”?

I first studied administrative law at Harvard in a class taught by then-Dean Elena
Kagan. Since then, I have written and spoken about this area of the law. My view
with regard to the intersection of administrative law and district courts is that district
court judges must follow all statutes and Supreme Court precedents in this area fully
and faithfully.

Do you believe that human activity is contributing to or causing climate change?

These issues are implicated by pending or impending litigation. The Canons of the Code of
Conduct for United States Judges therefore prohibit me from expressing a view.

When is it appropriate for judges to consider legislative history in construing a statute?

The Supreme Court has given lower courts guidance on this question. The Court has said
that as a general matter, legislative history is not necessary when a statute is unambiguous,
while it can be considered when a statute is ambiguous. Lower court judges should apply
all Supreme Court precedents with regard to legislative history and should consider all
arguments raised by litigants, including arguments related to legislative history.

At any point during the process that led to your nomination, did you have any
discussions with anyone — including, but not limited to, individuals at the White
House, at the Justice Department, or any outside groups — about loyalty to President
Trump? If so, please elaborate.



No.
21. Please describe with particularity the process by which you answered these questions.

I drafted these answers, shared them with the Department of Justice’s Office of Legal
Policy, and then received input. Each answer is mine alone.



1.

Written Questions for Justin Walker
Submitted by Senator Patrick Leahy
August 6, 2019

In a law review article published last year, you discussed inherent judicial power, which
you argued prevents Congress from placing limitations on a judge’s office management
activities, such as hiring law clerks. I think we agree that an independent judiciary is
critically important to the system of checks and balances that our Framers created. But |
want to make clear that judicial independence is not a green light for judges to manage
their chambers in a biased or politically motivated manner.

(a) If confirmed to be a judge for the Western District of Kentucky, will
you require your law clerks to attend any clerkship academy or
similar training program not run by a law school, such as clerk
training programs that have been run by the Heritage Foundation?

I do not plan to impose any such requirement.

Over the weekend, there was a mass shooting in El Paso and Dayton that resulted in the
deaths of over 30 people. We know the gunman at Dayton used a legally purchased
semiautomatic rifle. Last July, you predicted that Kavanaugh’s confirmation would result
in an end to bans on semi-automatic rifles. Later last year, you pointed to then-Judge
Kavanaugh’s dissent in a D.C. Circuit case that argued against such a ban from a
historical perspective.

(a) I have always found it perplexing that a pure originalist could assert
that the Framers, 230 years ago, intended to extend Second
Amendment protections to firearms used on 21st century battlefields.
How do you justify overturning legislatures’ decisions to ban certain
assault weapons?

District of Columbia v. Heller, 554 U.S. 570 (2008), is binding Supreme
Court precedent. If confirmed, I would apply Heller, as I would apply all
precedents of the Supreme Court and the Sixth Circuit. It would not be
appropriate for me, as a judicial nominee, to go beyond what I stated in the
commentary you are referring to.

3. Chief Justice Roberts wrote in King v. Burwell that

“oftentimes the ‘meaning—or ambiguity—of certain words or phrases may
only become evident when placed in context.” So when deciding whether the
language is plain, we must read the words ‘in their context and with a view to
their place in the overall statutory scheme.” Our duty, after all, is ‘to
construe statutes, not isolated provisions?’”



Do you agree with the Chief Justice? Will you adhere to that rule of statutory
interpretation — that is, to examine the entire statute rather than immediately
reaching for a dictionary?

District judges should follow binding precedent fully and faithfully, including the case of
King v. Burwell. The Supreme Court has frequently stated a statute’s text and structure
should inform statutory interpretation, and if confirmed, I will be faithful to that
guidance.

President Trump has issued several attacks on the independent judiciary. Justice Gorsuch
called them “disheartening” and “demoralizing.”

(a) Does that kind of rhetoric from a President — that a judge who rules
against him is a “so-called judge” — erode respect for the rule of law?

Judicial independence is important to our constitutional structure and to
the rule of law. It is protected by the constitutional guarantees of life
tenure and salary protection. As an academic, I have repeatedly written
about its importance. It is important for judges to go where the law leads,
even when it is controversial or subject to criticism.

(b) While anyone can criticize the merits of a court’s decision, do you believe
that it is ever appropriate to criticize the legitimacy of a judge or
court?

Please see my response to Question 4(a).

President Trump praised one of his advisers after that adviser stated during a television
interview that “the powers of the president to protect our country are very substantial and
will not be questioned.” (Emphasis added.)

(a) Is there any constitutional provision or Supreme Court precedent
precluding judicial review of national security decisions?

Courts review decisions by the President in times of war and in times of
peace.

Many are concerned that the White House’s denouncement of “judicial supremacy” was
an attempt to signal that the President can ignore judicial orders. And after the President’s
first attempted Muslim ban, there were reports of Federal officials refusing to comply
with court orders.

(a) If this President or any other executive branch official refuses to
comply with a court order, how should the courts respond?



As a judicial nominee, I do not think it would be appropriate for me under
the Code of Conduct of U.S. Judges, to comment on this abstract and
hypothetical scenario about a President’s non-compliance with a court
order.

7. In Hamdan v. Rumsfeld, the Supreme Court recognized that the President “may not
disregard limitations the Congress has, in the proper exercise of its own war powers,
placed on his powers.”

(a) Do you agree that the Constitution provides Congress with its own
war powers and Congress may exercise these powers to restrict the
President — even in a time of war?

As Justice O’Connor wrote in Hamdi v. Rumsfeld, “a state of war is not a
blank check for the President when it comes to the rights of the Nation’s
citizens.” No one is above the law, including the President.

(b) In a time of war, do you believe that the President has a
“Commander-in-Chief” override to authorize violations of laws
passed by Congress or to immunize violators from prosecution? Is
there any circumstance in which the President could ignore a statute
passed by Congress and authorize torture or warrantless
surveillance?

Please see my responses to Questions 6(a) and 7(a).

8. How should courts balance the President’s expertise in national security matters
with the judicial branch’s constitutional duty to prevent abuse of power?

Courts should apply all binding precedents, constitutional provisions, and applicable
statutory provisions. As Justice O’Connor wrote in Hamdi v. Rumsfeld, “a state of war is
not a blank check for the President when it comes to the rights of the Nation’s citizens.”

9. Ina2011 interview, Justice Scalia argued that the Equal Protection Clause does not
extend to women.

(a) Do you agree with that view? Does the Constitution permit
discrimination against women?

The Supreme Court held in United States v. Virginia (1996) that the
Fourteenth Amendment’s Equal Protection Clause prohibits distinctions
on the basis of sex unjustified by an “exceedingly persuasive
justification.” A district court judge should follow United States v.
Virginia fully and faithfully.

10. Do you agree with Justice Scalia’s characterization of the Voting Rights Act as a
“perpetuation of racial entitlement?”



11.

12.

13.

14.

The Voting Rights Act was one of the most important statutes in our history, and a
district court judge should follow Supreme Court precedents regarding the Voting Rights
Act fully and faithfully.

What does the Constitution say about what a President must do if he or she wishes
to receive a foreign emolument?

The Constitution says that “no Person holding any Office of Profit or Trust under [the
United States], shall, without the Consent of the Congress, accept of any present,
Emolument, Office or Title, of any kind whatever, from any King, Prince or foreign
State.” Beyond that, these issues are implicated by pending or impending litigation. The
Canons of the Code of Conduct for United States Judges therefore prohibit me from
expressing a view.

In Shelby County v. Holder, a narrow majority of the Supreme Court struck down a key
provision of the Voting Rights Act. Soon after, several states rushed to exploit that
decision by enacting laws making it harder for minorities to vote. The need for this law
was revealed through 20 hearings, over 90 witnesses, and more than 15,000 pages of
testimony in the House and Senate Judiciary Committees. We found that barriers to
voting persist in our country. And yet, a divided Supreme Court disregarded Congress’s
findings in reaching its decision. As Justice Ginsburg’s dissent in Shelby County noted,
the record supporting the 2006 reauthorization was “extraordinary” and the Court erred
“egregiously by overriding Congress’ decision.”

(a) When is it appropriate for the Supreme Court to substitute its own
factual findings for those made by Congress or the lower courts?

Appellate courts generally rely on the factual records of district court
proceedings. Beyond that, issues related to Shelby County are implicated
by pending or impending litigation. The Canons of the Code of Conduct
for United States Judges therefore prohibit me from expressing a view.

How would you describe Congress’s authority to enact laws to counteract racial
discrimination under the Thirteenth, Fourteenth, and Fifteenth Amendments, which
some scholars have described as our Nation’s “Second Founding”?

The Thirteen, Fourteenth, and Fifteenth Amendments grant Congress the authority to
enact “appropriate legislation” to protect the guarantees of those important amendments.

Justice Kennedy spoke for the Supreme Court in Lawrence v. Texas when he wrote:
“liberty presumes an autonomy of self that includes freedom of thought, belief,
expression, and certain intimate conduct,” and that “in our tradition, the State is not
omnipresent in the home.”



(a) Do you believe the Constitution protects that personal autonomy as a
fundamental right?

I would fully and faithfully apply Lawrence v. Texas, which is a binding
precedent of the Supreme Court.

15. In the confirmation hearing for Justice Gorsuch, there was extensive discussion of the
extent to which judges and Justices are bound to follow previous court decisions by the
doctrine of stare decisis.

(a) In your opinion, how strongly should judges bind themselves to the
doctrine of stare decisis? Does the commitment to stare decisis vary
depending on the court? Does the commitment vary depending on
whether the question is one of statutory or constitutional
interpretation?

A district judge in the Sixth Circuit should apply the “precedents on
precedent” of the Sixth Circuit and U.S. Supreme Court. Those
precedents provide that the principles of stare decisis are fundamental to
the rule of law. A district court judge should never deviate from binding
precedent regarding statutory or constitutional interpretation.

16. Generally, federal judges have great discretion when possible conflicts of interest are
raised to make their own decisions whether or not to sit on a case, so it is important that
judicial nominees have a well-thought out view of when recusal is appropriate. Former
Chief Justice Rehnquist made clear on many occasions that he understood that the
standard for recusal was not subjective, but rather objective. It was whether there might
be any appearance of impropriety.

(a) How do you interpret the recusal standard for federal judges, and in
what types of cases do you plan to recuse yourself? I’m interested in
specific examples, not just a statement that you’ll follow applicable
law.

A judge should follow 28 U.S.C. § 455, the Code of Conduct for U.S.
Judges, and the practices of the judge’s court with regard to recusal. For
example, a judge should recuse from a case when the judge participated in
the case as an attorney. Likewise, a judge should recuse from all cases
involving the judge’s former firm for an appropriate period of time.
Recusal when proper is vital to judicial independence and public respect
for the judiciary, and if confirmed, I would carefully consider, in every
case, the question of whether recusal is warranted.

17. 1t is important for me to try to determine for any judicial nominee whether he or she has a
sufficient understanding the role of the courts and their responsibility to protect the
constitutional rights of individuals, especially the less powerful and especially where the



18.

19.

20.

political system has not. The Supreme Court defined the special role for the courts in
stepping in where the political process fails to police itself in the famous footnote 4 in
United States v. Carolene Products. In that footnote, the Supreme Court held that
“legislation which restricts those political processes which can ordinarily be expected to
bring about repeal of undesirable legislation, is to be subjected to more exacting judicial
scrutiny under the general prohibitions of the Fourteenth Amendment than are most other
types of legislation.”

(a) Can you discuss the importance of the courts’ responsibility under the
Carolene Products footnote to intervene to ensure that all citizens have
fair and effective representation and the consequences that would
result if it failed to do so?

The words on the front of the U.S. Supreme Court say, “Equal Justice
Under Law.” That promise is what every litigant has a right to expect in
every courtroom. It is important for courts to ensure that all citizens
receive the legal protections guaranteed to them by the Constitution.

Both Congress and the courts must act as a check on abuses of power. Congressional
oversight serves as a check on the Executive, in cases like Iran-Contra or warrantless
spying on American citizens and politically motivated hiring and firing at the Justice
Department during the Bush administration. It can also serve as a self-check on abuses of
Congressional power. When Congress looks into ethical violations or corruption,
including inquiring into the Trump administration’s conflicts of interest and the events
discussed in the Mueller report we make sure that we exercise our own power properly.

(a) Do you agree that Congressional oversight is an important means for
creating accountability in all branches of government?

Yes. I have written about the importance of congressional oversight.

Do you believe there are any discernible limits on a president’s pardon power? For
example, President Trump claims he has an “absolute right” to pardon himself. Do
you agree?

These issues are implicated by current political controversies. The Canons of the Code of
Conduct for United States Judges therefore prohibit me from expressing a view.

What is your understanding of the scope of congressional power under Article I of
the Constitution, in particular the Commerce Clause, and under Section 5 of the
Fourteenth Amendment?

The Supreme Court has provided important guidance regarding the scope of
congressional power in Gonzalez v. Raich, City of Boerne v. Flores, and United States v.

Lopez. If confirmed, I would follow those precedents, and all binding precedents, fully
and faithfully.



21. In Trump v. Hawaii, the Supreme Court allowed President Trump’s Muslim ban to go
forward on the grounds that Proclamation No. 9645 was facially neutral and asserted that
the ban was in the national interest. The Court chose to accept the findings of the
Proclamation without question, despite significant evidence that the President’s reason
for the ban was animus towards Muslims. Chief Justice Roberts’ opinion stated that “the
Executive’s evaluation of the underlying facts is entitled to appropriate weight” on issues
of foreign affairs and national security.

(a) What do you believe is the “appropriate weight” that executive factual
findings are entitled to on immigration issues? Does that weight shift
when additional constitutional issues are presented, as in the
Establishment Clause claims of Trump v. Hawaii? Is there any point at
which evidence of unlawful pretext overrides a facially neutral
justification of immigration policy?

Trump v. Hawaii held that “even assuming that some form of review is
appropriate, plaintiffs’ attacks on the sufficiency of the President’s
findings cannot be sustained” because the President’s Proclamation No.
9645 “thoroughly describes the process, agency evaluations, and
recommendations underlying the President’s chosen restrictions.” It said
that “plaintiffs’ request for a searching inquiry into the persuasiveness of
the President’s justifications is inconsistent with the broad statutory text
and the deference traditionally accorded the President in this sphere.” A
lower court judge should apply all Supreme Court precedents, including
Trump v. Hawaii. The canons of judicial conduct preclude me, in my role
as a judicial nominee, from going beyond that statement.

22. How would you describe the meaning and extent of the “undue burden” standard
established by Planned Parenthood v. Casey for women seeking to have an abortion?
I am interested in specific examples of what you believe would and would not be an
undue burden on the ability to choose.

Casey’s “undue burden” standard prohibits “unnecessary health regulations that have the
purpose or effect of presenting a substantial obstacle to a woman seeking an abortion.”
Whole Woman'’s Health v. Hellerstedt, 136 S. Ct. 2292, 2309 (2016). The regulations at
issue in Whole Woman'’s Health are illustrative of regulations the Supreme Court has held
impose an “undue burden.” If confirmed, I would apply Roe, Casey, and Whole

Woman’s Health fully and faithfully. The canons of judicial conduct preclude me, in my
role as a judicial nominee, from going beyond that statement.

23. Federal courts have used the doctrine of qualified immunity in increasingly broad ways,
shielding police officers in particular whenever possible. In order to even get into court, a
victim of police violence or other official abuse must show that an officer knowingly
violated a clearly established constitutional right as specifically applied to the facts and



that no reasonable officer would have acted that way. Qualified immunity has been used
to protect a social worker who strip searched a four-year-old, a police officer who went to
the wrong house, without even a search warrant for the correct house, and killed the
homeowner, and many similar cases.

(a) Do you think that the qualified immunity doctrine should be reined
in? Has the “qualified” aspect of this doctrine ceased to have any
practical meaning? Should there be rights without remedies?

According to the Supreme Court, “the doctrine of qualified immunity
protects government officials from liability for civil damages insofar as
their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have known.”
Pearson v. Callahan, 555 U.S. 223, 231 (2009). The doctrine “balances
two important interests — the need to hold public officials accountable
when they exercise power irresponsibly and the need to shield officials
from harassment, distraction, and liability when they perform their duties
reasonably.” Id. If confirmed, I would fully and faithfully apply all
precedents of the Supreme Court, including Pearson v. Callahan. The
canons of judicial conduct prohibit me, in my role as a judicial nominee,
from going beyond that statement.

24. The Supreme Court, in Carpenter v. U.S. (2018), ruled that the Fourth Amendment
generally requires the government to get a warrant to obtain geolocation information
through cell-site location information. The Court, in a 5-4 opinion written by Roberts,
held that the third-party doctrine should not be applied to cellphone geolocation
technology. The Court noted “seismic shifts in digital technology”, such as the
“exhaustive chronicle of location information casually collected by wireless carriers
today.”

(a) In light of Carpenter do you believe that there comes a point at which
collection of data about a person becomes so pervasive that a warrant
would be required? Even if collection of one bit of the same data
would not?

Carpenter, Riley v. California, and United States v. Jones make clear that
new technology can pose a risk of “Government encroachment of the sort
the Framers, after consulting the lessons of history, drafted the Fourth
Amendment to prevent.” Carpenter v. United States, 138 S. Ct. 2206,
2223 (2018). If confirmed, I would fully and faithfully apply all Supreme
Court precedents, including Carpenter, Riley, and Jones. The canons of
judicial conduct preclude me, in my role as a judicial nominee, from going
beyond that statement.



25. Earlier this year, President Trump declared a national emergency in order to redirect

26.

funding toward the proposed border wall after Congress appropriated less money than
requested for that purpose. This raised serious separation-of-powers concerns because the
Executive Branch bypassed the congressional approval generally needed for
appropriations. As a member of the Appropriations Committee, | take seriously
Congress’s constitutional duty to decide how the government spends money.

(a) With the understanding that you cannot comment on pending cases,
are there situations when you believe a president can legitimately
allocate funds for a purpose previously rejected by Congress?

These issues are implicated by pending or impending litigation. The
Canons of the Code of Conduct for United States Judges therefore prohibit
me from expressing a view.

During Justice Kavanaugh’s confirmation hearing, he used partisan language to align
himself with Senate Republicans. For instance, he accused Senate Democrats of exacting
“revenge on behalf of the Clintons” and warned that “what goes around comes around.”
The judiciary often considers questions that have a profound impact on different political
groups. The Framers sought to address the potential danger of politically-minded judges
making these decisions by including constitutional protections such as judicial
appointments and life terms for Article III judges.

(a) Do you agree that the Constitution contemplates an independent
judiciary? Can you discuss the importance of judges being free from
political influence?

The Constitution contemplates an independence judiciary. As an
academic, I have written about the importance of judicial independence. It
is vitally important that politics have no role in the courtroom, and if 'm
confirmed, it will have no place in mine.



Senator Dick Durbin
Written Questions for Walker
August 7, 2019

For questions with subparts, please answer each subpart separately.

Questions for Mr. Walker

1.

The American Bar Association’s Standing Committee on the Federal Judiciary (ABA) rated
you “Not Qualified” for the position of federal district court judge. The ABA found that you
do not have requisite trial or litigation experience, specifically pointing to your “absence of
any significant trial experience” and noting that from their conversations with you it was
“challenging to determine how much of [your] ten years since graduation from law school
has been spent in the practice of law.” The ABA concluded that “Mr. Walker does not meet
the minimum professional competence standard necessary to perform the responsibilities
required by the high office of a federal district court judge.”

a. Was the ABA correct in stating that “Mr. Walker has never tried a case as lead or
co-counsel, whether civil or criminal”?

A CJA-appointed attorney and I recently represented a criminal defendant in the federal
trial referred to in Question 1(b). Although I did extensive legal work in the courtroom
during the trial related to jury selection, evidentiary questions, and the impeachment of
witnesses, the Court’s rules allowed only the CJA-appointed attorney to speak in court.

b. Was the ABA correct in stating that your “recent co-counsel experience in a
criminal pro bono case tried in the Western District of Kentucky did not include
performance of any duties in the courtroom due to the Court’s rules prohibiting the
appointment of two attorneys to try the case”?

Please see my response to Question 1(a).

¢. Do you agree with the ABA that “[t]he judicial system, the public, the trial bar, and
the nominee are not well served by appointing to the bench a lawyer who lacks
adequate experience”?

I agree that experience matters, and I believe my experience is why hundreds of local
lawyers and former law students wrote many letters to the Judiciary Committee saying
that my experience as a litigator, law professor, and community leader demonstrate my
ability to perform the duties of a district judge, including analyzing complex legal
questions, thinking on my feet, and listening and learning with humility and an
evenhanded temperament.

d. Do you think your ability to serve as a district court judge would be enhanced if you
first spent more time gaining litigation and trial experience? Or is it your judgment
that your current level of experience is adequate?



I agree with the opinion of hundreds of members of my local legal community — the
litigators and law professors and former students who know me best — that my experience
has demonstrated the skills required of a district court judge.

2. InJuly 2018, after President Trump fired FBI Director James Comey over the Russia
investigation, you wrote an article in the George Washington University Law Review entitled
“FBI Independence as a Threat to Civil Liberties.”

In this article, you wrote that “the FBI Director should not think of himself as the nation’s
protector; instead, he must think of himself as an agent of the President.” You went on to
argue that “when the FBI is independent of the President, it is independent of the people.”

Is it your view that the FBI should not investigate acts of suspected criminal conduct by
a President or by a President’s Administration?

No.

3. On July 2, 2018, you wrote a column in The Federalist publication in which you urged
President Trump to nominate Brett Kavanaugh for the Supreme Court. You used this column
to argue that a Justice Kavanaugh would not be sympathetic to arguments about the
constitutionality of the Affordable Care Act (ACA).

In this piece, you described the Supreme Court’s decision in NFIB v. Sebelius, which upheld
the constitutionality of the ACA, as an “indefensible decision.”

Given your clearly-stated views about the NFIB decision and the constitutionality of the
Affordable Care Act, would you commit that, if you are confirmed, you would recuse
yourself from any case involving constitutional challenges to the Affordable Care Act’s
provisions?

A judge should follow 28 U.S.C. § 455, the Code of Conduct for U.S. Judges, and the
practices of the judge’s court with regard to recusal. For example, a judge should recuse
from a case when the judge participated in the case as an attorney. Likewise, a judge should
recuse from all cases involving the judge’s former firm for an appropriate period of time.
Recusal when proper is vital to judicial independence and public respect for the judiciary,
and if confirmed, I would carefully consider, in every case, the question whether recusal is
warranted.

4. Why were you not admitted to practice in the Western District of Kentucky until 2019?

Although I have been a member of the Kentucky Bar since 2009, a member of the D.C. Bar
since 2010, a member of the D.C. Circuit since 2011, and a member of the Sixth Circuit since
2016, my litigation work before 2019 did not require admission to the Western District of
Kentucky.



Nomination of Justin Reed Walker

to the United States District Court for the Western District of Kentucky

Questions for the Record
Submitted September 8, 2019

QUESTIONS FROM SENATOR WHITEHOUSE

1. In your questionnaire, you indicated that you initially expressed an interest in judicial service to
Senator McConnell on June 22, 2018. In the time between June 2018 and Justice Kavanaugh’s
nomination to the Supreme Court in October 2018, you participated in nearly 100 radio and
television interviews to advocate for Kavanaugh’s confirmation.

a.

When did you first learn you were being considered for this nomination to the United
States District Court for the Western District of Kentucky?

Although I was not told that a nomination was likely until around March 2019, I first
learned that Senator McConnell was considering the possibility of recommending me for
this nomination in June 2018, and I first learned that Senator Paul was considering it in
October 2018.

When did you first learn that you would be nominated to this seat?
March 26, 2019.

You participated in many of these interviews on behalf of then-Judge Kavanaugh after
you had expressed interest in being nominated to the district court. Do you believe this
was appropriate conduct for someone seeking to serve on the federal bench?

Although it is important for academics and other citizens interested in the political
process to engage in the political process, I understand that the role of a judge or judicial
nominee is different. Politics should have no role in the courtroom, and if I am fortunate
enough to be confirmed, it will have no place in mine.

2. On July 8 2018, you were interviewed on Fox News to advocate for Kavanaugh’s nomination and
said the following: “The one thing that’s impressed me [about Judge Kavanaugh] is that he is a
fighter for conservative legal principles who will not go wobbly. The man does not have a
wobbly bone in his body. And you don’t have to take my word for it. You can just look at his
12-year record, his 300 opinions on conservative issues like Second Amendment, executive
power, and EPA regulations.”

What exactly did you mean when you said that Kavanaugh “would not go wobbly?”

I meant that I expected Justice Kavanaugh would remain faithful to text, the separation of
powers, and the limited role of a judge in our constitutional structure. I understand that
the role of an academic and a citizen engaged in the political process is different than the
role of a judge or a judicial nominee. The canons of judicial conduct preclude me, in my
role as a judicial nominee, from going beyond what was said in the July 2018 interview.

Do you think Justice Kavanaugh’s “12-year record, his 300 opinions on conservative
issues like Second Amendment, executive power, and EPA regulations” reflect an



impartial approach to judicial decision making? Why did you cite it as evidence that he
would “not go wobbly”?

Please see my response to the first part of Question 2, above.

3. Inyour July 8, 2018 Fox News interview, you stated: “I think if [Judge Kavanaugh is] nominated,
he’ll go down as a Trump justice.” In March, Chief Justice John Roberts stated “[w]e do not have
Obama judges or Trump judges, Bush judges or Clinton judges...What we have is an
extraordinary group of dedicated judges doing their level best to do equal right to those appearing
before them.”

a.

What did you mean when you said Justice Kavanaugh would “go down as a Trump
justice”?

I meant that, if confirmed Justice Kavanaugh’s tenure on the Supreme Court would be a
part of President Trump’s legacy, not President Bush’s legacy, even though Justice
Kavanaugh once worked in the Bush White House and was nominated to the D.C. Circuit
by President Bush.

In light of your remarks, is it fair to say you disagree with Chief Justice Roberts’s
sentiment that “[w]e do not have Obama judges or Trump judges, Bush judges or Clinton
judges.” If you do agree with Chief Justice Roberts, please explain how his statement
can be reconciled with your own.

Please see my response to the first part of Question 3, above.

4. In an interview with Fox Business on October 1, 2018, you referred to Senate Democrats’ desire
for an FBI investigation into Dr. Christine Blasey Ford’s allegations as “a farce” and directly
attacked the character of both Senators Blumenthal and Hirono.

a.

Why do you believe an FBI investigation into the allegations against Justice Kavanaugh
was a “farce”?

As I stated at the time, I believe all serious accusations of sexual misconduct should be
treated seriously and with respect. I was intending to refer to a confirmation process that
I stated had been unfair to Justice Kavanaugh and Dr. Ford.

I understand that the role of an academic and a citizen engaged in the political process is
different than the role of a judge or a judicial nominee. The canons of judicial conduct
preclude me, in my role as a judicial nominee, from saying more about politicians or
political controversies than what was said last summer.

You made these statements after you had expressed interest in being nominated to the
district court. Do you believe these statements demonstrate the proper temperament of
someone seeking to serve on the federal bench?

Although I believe it is appropriate and even important for citizens to engage in the
political process, I understand that the role of an academic and a citizen engaged in the
political process is different than the role of a judge or a judicial nominee. Politics



should have no role in the courtroom, and if [ am fortunate enough to be confirmed, it
will have no place in mine.

5. On July 10, 2018, The Baltimore Post-Examiner ran an article (“Kavanaugh nomination draws
swift praise, condemnation”) for which you gave an interview in support of then-Judge
Kavanaugh’s nomination. In that interview, you were quoted as saying: “This is a conservative
revolution as big as the Reagan Revolution. Issues like affirmative action, school prayer, gun
rights, and abortion will see drastic changes. I predict an end to affirmative action, an end to
successful litigation about religious displays and prayers, an end to bans on semi-automatic rifles,
and an end to almost all judicial [decisions allowing abortion]. This change will give Donald
Trump the most conservative judicial legacy of any Republican in history, by far.”

a.

Given these comments, why should the American people have any faith that you will
apply the law impartially, rather than in pursuit of particular policy outcomes?

I was asked to make predictions in my role as an academic and a citizen engaged in the
political process, and I made predictions similar to those that many ideologically diverse
legal experts were also making. Although I believe it is appropriate and even important
for citizens to engage in the political process, [ understand that the role of an academic
and a citizen engaged in the political process is different than the role of a judge or a
judicial nominee. Politics should have no role in the courtroom, and if I am fortunate
enough to be confirmed, politics will have no place in mine.

You made these statements after you had expressed interest in being nominated to the
district court. Do you believe these comments demonstrate the proper temperament of
someone seeking to serve on the federal bench?

Please see my response to Question 5(a).

Do you see your own nomination to the federal bench as part of “a conservative
revolution™?

I agree with the hundreds of local lawyers and former law students whose letters to the
Judiciary Committee reflect their belief that I was nominated because my experience as a
litigator, law professor, and community leader demonstrates my ability to analyze
complex legal questions, to think on my feet, and to listen and learn with humility and an
evenhanded temperament.

6. Your questionnaire indicates that you have been a member of the Federalist Society for Law and
Public Policy Studies since 2006.

a.

Your questionnaire notes that you received $8,500 in honoraria from the Federalist
Society in 2018. If confirmed, will you continue to accept money from the organization?

Judges are not allowed to accept honoraria for speeches, and if confirmed, I will follow
all ethical rules relating to compensation.

The Committee on Codes of Conduct’s Advisory Opinion No. 40 (“Service on Governing
Board of Nonprofit Organization that Tends to Become Involved in Court Proceedings™)
states that “the changing nature of some organizations and of their relationship to the law
makes it necessary for a judge regularly to reexamine the activities of each organization



