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Transcript of November 14, 2006 Program in Honor of the 
opening of the Justice Byron White Exhibit at the Tenth 

Circuit Byron White Courthouse in Denver 
a. Introductory remarks by Tenth Circuit Judge Neil M. Gorsuch 

Welcome and thank you for coming this evening to share this wonderful milestone with 
us.  My name is Neil Gorsuch. I'm one of the newer members of the Tenth Circuit.  As 
someone who admired Justice White enormously – and Marion – and treasures the year I 
spent with them, I'm honored that the Historical Society asked me, the new rookie, to be 
with you here tonight.  We are here to celebrate what may be the most unique, 
Twenthieth-Century American life.  Byron White, who grew up in Wellington, Colorado, 
a town of 350 souls, was appointed to the Supreme Court at the age of 44; was top of his 
class in high school, in college, and in law school; served in the Pacific Theater during 
World War II, and in the Kennedy Justice Department during the beginning of the Civil 
Rights movement; and went on to serve 31 years on the Supreme Court – that’s the 
eleventh longest tenure in our history.  And during that time, he wrote 475 Supreme 
Court majority opinions, 320 dissents, and 130 concurrences.  That's over 900 Supreme 
Court opinions.  And who at the same time was the highest paid NFL football player of 
his day; led the NFL in rushing; and held the NCAA football record for all-purpose yards 
in a game for nearly 50 years, a record now held by Barry Sanders.  And no wonder that 
record stood for so long – Justice White averaged a remarkable 246 yards per game.   

The exhibit that's been put together will teach you all of these facts and figures, and, I am 
sure, inspire visitors to our court for years to come.  Justice Byron White continues to 
inspire those of us who were lucky to know him.  It teaches how fully a life can be lived.  
I think the exhibit, as you'll go through it – and I hope you will take some time to 
meander through it – reminds us not just of the facts and figures of Justice White's life, 
remarkable though they are.  For anyone who spends even a few minutes here, lessons 
about character and integrity emerge, lessons about a self-made man whose hands forever 
bore the marks of physical work in the beet fields of northern Colorado.  He was 
someone who took life seriously and excelled at both scholarship and athleticism.  And 
he was someone who believed passionately in public service; someone who implored 
those of us in private practice to get our rear ends back in public service.  He also 
passionately believed in human equality: the dignity of all persons and civil rights.  And a 
lesson I think you will find about humility, and the one that strikes closest to home to me, 
he was someone who always, in encouraging a novice law clerk to express a view that the 
Supreme Court might have got it wrong, would say: "Two heads are better than one."  He 
always wanted to know what someone else thought.  He never thought he had a purchase 
on the truth.   

It means the world to me that I come to work every day in a building named after Justice 
White.  It is a very great thing to know that this exhibit will be here for years to come, to 
inspire young people who visit this building, happen upon this exhibit, and consider 
modeling their lives on this man. 
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On a lighter note, I must confess that there are two things I can't walk past every day 
without smiling.  One is the putter you will see in a glass case now forever memorialized.  
Justice White was a ferocious competitor. He had a golf course that went around 
chambers every day and you'd have to bet with him –gamble with him on putting.  Now 
that putter is there forever, and that just tickles me.  The other thing is the bust of Justice 
White, now in bronze.  I happened to be lucky enough to be there on the day that the 
artist brought the clay mold into chambers for his approval.  And he walked over to it, 
kind of grunted at it disapprovingly, and said: "My nose never looked that pretty.  I've 
broken it too many times."  And then – and I think the artist was just about to lose it – 
when he started putting his finger up on the nose and pushed a dent into the nose.  This 
fellow had spent I don't know how many hours working on that thing, and that dent is on 
that bust's nose. 

So, at any rate, let me begin by recognizing the remarkable job done by the folks who 
made this exhibit happen.  Tamara Hasenkamp designed everything that you're going to 
see.  David Pachuta, exhibit designer and project manager for 28 years at a local museum, 
figured out the final design of what's laid out there.  Jared Thomson, a graphic designer 
for 10 years at a local museum, designed all the labels and the signs. Cathy Eason of the 
Tenth Circuit library chose the objects and artwork that you see displayed; wrote all the 
text; did the preliminary arrangement of the items; and supervised the installation.  Judge 
Ebel, this project was really his inspiration, and it is his determination that made it 
happen.  Greg Kerwin, Judge Logan, and the Historical Society helped organize all this 
and made this event possible.  But most of all, we owe our thanks to Mrs. White, to 
Barney, to Nancy and Linda, Judy and Ken Caughey, Barbara and Rike Wootten, and the 
entire White family, for sharing these materials, and making it possible for people to have 
a sense of this man for years to come.   

I'm also delighted to recognize the enduring White-Stearns connection to CU.  With us 
tonight are professors from the Byron White Center at CU.  Professor Richard Collins 
and Pierre Schlag and the student on the Byron White scholarship funded by his former 
law clerks and other admirers:  Elliot Charles Dickenson. 

Now I'd like to introduce to you our speakers.  First, tonight, is the Chief Judge of the 
Tenth Circuit, Deanell Tacha.  She has, I very quickly learned, the most difficult job on 
this court, trying to convince a dozen independently minded judges to get to yes on 
everything from court cases to carpeting.  And thanks to her, this place manages to 
function somehow, and function very efficiently and effectively.  And thanks to her, this 
project was funded and organized.   
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White Exhibit Remarks Nov. 14, 2006 

 

  

Welcome and thank you for coming this evening to share this milestone 

with us. 

 

My name is Neil Gorsuch and I am one of the new members of the 10th 

Circuit. 

 

As someone who admires Justice White greatly and treasures the year I 

spent working for him, I’m honored that the Historical Society asked me 
to welcome you here tonight. 

 

It is hard to imagine a more remarkable 20th Century American life. 

 

Byron White, who grew up in Wellington Colorado, a town of 

350 souls, was appointed to the Supreme Court at age 44.   

 

Who was top of his class in HS, College, and at Yale LS 

 

Who Served in the Pacific Theater during WW2 and in the 

Kennedy Justice Dept during the beginnings of the civil 

rights movement 

 

Who went on to serve 31 years on the Supreme Court, the 11th 

longest tenure in our history.   

 

And during that time, wrote 475 Supreme Court majority 

opinions; 320 dissents; and 130 concurrences (for a total of 

over 900 opinions). 

 

Yet who, at the same time, was the highest paid NFL player 

of his day, led the NFL in rushing, and held the NCAA 

football record for all purpose yards per game for nearly 50 

years (a record now held by Barry Sanders).   
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No wonder that record stood so long: Justice White 

averaged a remarkable 246 yards in the games he played. 

   

 

This exhibit will teach, inform and, I am sure, inspire visitors to our 

court for years to come – just as Byron White continues to inspire those 
of us who were fortunate to know him.   

 

It teaches how fully life can be lived.   

 

But this exhibit also reminds us not just of the facts and figures of 

Justice White’s life, remarkable though they are.   
 

For anyone who spends even a few minutes here, lessons about character 

and integrity emerge.  Lessons about a - 

 

Self made man whose hands forever bore the mark of hard physical 

work growing up in the sugar beet fields of Northern Colorado 

 

About someone who took life seriously and excelled at both 

scholarship and athletic competition 

 

About someone who believed passionately in public service, our 

electoral process, human equality and dignity, and civil rights. 

 

And a lesson about humility.  Someone who, in encouraging his 

novice law clerks to offer their views, always said humbly:  Two 

heads are better than one. 

 

It means the world to me that I come to work every day in a building 

named after Justice White.   

 

And it is a very great thing to know that this exhibit will inspire 

young persons who visit this building and happen upon this exhibit to 
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consider living his or her life modeled on the example of Justice White. 

 

On a lighter note, I must also confess that I can’t walk past the glass 
case containing the Justice’s golf putter without smiling and 
remembering just the simple, happy moments spent putting golf balls 

around chambers in fierce competition with the Justice. 

 

*** 

 

Let me begin by recognizing the remarkable job done by the folks who 

made this exhibit happen. 

 

Tamara Hasenkamp - she designed what you see here  

 

David Pachuta - exhibit designer and project manager for 28 years 

at a local museum who designed the final layout of the items in 

the cases 

 

Jared Thomson - graphic designer for 10+ yrs at a local museum who 

designed all the labels and signs 

 

Cathy Eason, of the 10th Circuit library, chose the objects and 

art work you see displayed, researched and wrote all the text, did 

the preliminary arrangement of the items, and supervised the 

installation 

 

Judge Ebel - the project was his inspiration and his determination 

helped make it possible.  

 

Greg Kerwin, Judge Logan and the Historical Society for organizing 

this event. 

  

Most of all to Mrs. White, Barney, Nancy, Linda, Judy and Ken 

Caughey, Barbara and Rike Wootten, and the entire White Family - 

for sharing the materials and making it possible to share Justice 
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White with generations of visitors to this court house.   

 

Also delighted to recognize the enduring White-Stearns family connection 

with CU.  With us tonight are  

  

Professors at the White Center at CU 

  

Richard B. Collins  

Pierre Schlag 

  

Students on White Scholarship: 

  

Elliot Charles Dickerson 

 

*** 

Now, I’d like to introduce to you our speakers. 
 

First is the Chief Judge of the Tenth Circuit, Deanell Tacha.  She has, 

I have quickly learned, the most difficult job on the court  – trying to 
convince a dozen independently minded judges to “get to yes” on 
everything from court cases to carpeting.  Thanks to her, this place 

manages to function and function efficiently and effectively.  And 

thanks to her, this project was authorized and organized. 

 

*** 

 

Our next speaker is Judge David Ebel.  Judge Ebel served as Justice 

White’s law clerk during the 1965 Term and he provided the inspiration 
for this project.  In many respects, we consider him the Dean of the 

White Clerkship Family.  Judge Ebel - 

 

*** 

 

Finally, I have the honor of introducing Barney White.  It is only 

because of the generosity of Barney, Mrs. White and the White Family 
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that we are able to be here tonight.  They have given us the gift of 

sharing memories of the man they loved.  For that we are very grateful.  

Barney - 

 

*** 

 

Thank you all for coming.  Please do feel free to take some additional 

time exploring the exhibit and enjoying yourselves.   

 

 
 
OTHER ANECDOTES 
 
BUST - NOSE 
 
PICTURE OF LAW SCHOOL FRATERNITY AND WHAT HAPPENED TO THEM 

PRESIDENT, 2 SCT JUSTICES, SECTY STATE, ETC. 
 
31 YRS BUT EASILY COULD’VE GONE ON LONGER.  EXCEED RECORD? 
 
BRONZE STAR FROM WW2.  PICTURES FROM BUNKER HILL SHIP OF 
KAMAKAZE. 
 
NOT JUST FOOTBALL.  BASEBALL (450 BATTING AVE).  BASKETBALL.  
TOURNAMENT.   
 
BARNEY ON JO’L PHILOSOPHY - DEFERENCE FOR LEGISLATURE ARISING 
FROM RESPECT FOR POLITICAL/PUBLIC SERVICE 
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Investiture Remarks 

November 20, 2006 

 

I confess I am pretty embarrassed by all these speeches – it feels something like the corpse who 
is able to listen to the eulogies at his own funeral.   

I don’t want to prolong these proceedings any more than necessary, but I do want to take a 
moment to thank each of you for being here. 

As I look around this room, I see so many people to whom I owe so much.  So many people I 
admire.  So many people I hold dear. 

In a very real way, I would not be here today without your friendship, support, and confidence. 

I want to assure you that I will always try to be mindful of the confidence you’ve placed in me. 
And I hope I continue to rely on your guidance and support as I face this new challenge.  I 
realize that to whom much is given much will be expected. 

As a judge I hope to emulate the respect for the rule of law, for the decisions and judgments of 
the elected branches of government, and for the equality and dignity of all persons that shines 
through in the work of two of my former bosses – Byron White and Justice Kennedy. 

I want to thank the President for my nomination.  And I want to thank the Attorney General for 
the opportunity of a life time to be a part of his team at the Department of Justice as well as for 
the trust he always reposed in me.   

I am also deeply grateful to Senator Allard and Senator Salazar for ensuring that my 
confirmation was handled in such a thoughtful, considerate, and bipartisan manner.   

To my colleagues and the entire 10th Circuit court staff I owe a very great deal for their warm 
and gracious welcome over the last few months and all their guidance and help in getting this 
rookie judge up and running. 

I also a special debt to my law clerks – Mike Davis, Jessica Greenston, Jamil Jaffer and Heather 
Kirby – along with Holly Cody, Vicky Parks, Betsy Shumaker for all they did in making this 
event possible.   

I have been mighty lucky in my draw of law clerks.  

Finally, I could not let this moment pass without recognizing the debt I owe to my family – 
Louise, Belinda, Emma and the rest of my extended family who are here today.  I feel an equal 
debt to those members of the family who are no longer with us, but whose presence is keenly felt 
right now. 
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 After his father died of tuberculosis when he was still a child, my maternal grandfather 
went to work to support his mother and his sister as a red cap at Union Station down the street.   

 My paternal grandfather worked his way through college as a conductor on the original 
Denver trolley system.     

 Both went on to great things, professionally and as fathers and husbands.  They made a 
path and left an example for those of us who have followed.  But in a very real way, I am sitting 
here now only because those great men stood there then.   

Again, thank you so much for being here.  I am honored by your presence, and I look forward to 
thanking you more personally at the reception.   
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Arrived – Dean of Graduates, Leslie Mitchell 
 

Eminent and much-published historian 
 
 Walked into his rooms (aka office) 
 
  Met expectations in many ways 
 
   Spiral stone staircase 
   Worn steps 
 

To dark and cosy room with wood panel, 
roaring coal fire (much warmer)  
 
Dr Mitchell in a wool sweater vest with 
elbow patches 
 
All that was missing was a pipe 
  

  Different in others 
 
   Life-size blow-up plastic female doll 
 
   Sitting in a chair 
 

Wearing a mink stole and feathery hat, I 
believe 

 
And I later learned she had resided in that 
chair for at least a generation 
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At any rate, I mention this because of what LM told me 
when I arrived 
 

After the obligatory cup of tea, and a warm 
welcome, whispered in a sort of wise way that I 
musn’t forget that 
 

Far from being different people separated by 
a common language, as the old saying goes, 

 
Americans and Brits are DIFFERENT 
peoples separated by a DIFFERENT 
language… 

  
    
So it is, both literally and figuratively – 
 

Literally, this will become obvious within minutes of 
your arrival at Oxford, Cambridge, or anywhere else 
 
Battles,  
Gaudy, 
Going Down,  
Coming Up,  
Nought Week,  
Rustication,  
Sub-Fusc,  
Viva,  
The Bod,  
Bumps,  
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Scout 
Hilary,  
 

They call it English, though sometimes it very much seems 
we do speak a different language 
 
But Dr Mitchell was right in a very different sense.   
 

Totally different ways of life 
 
 Not just in a geopolitical sense 
 

Indeed, though we are the closest of allies, our 
daily lives are often lived in very, very different 
ways 

 
 British countryside  
 

So much of Britain is full of small villages, 
not sprawling suburbs 

   
Corner shops on the High Street, not Wal 
Marts at the strip mall 
 
Know what I mean when you experience the 
leisure and comfort associated with a well 
made cup of tea on a rainy afternoon  

   
Or long walks across ancient rights of way 
through rolling meadows, not barbed-wire 
and posted “no trespassing” 
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Yet filled with a sort of diversity – from 
India and Pakistan to Eastern Europeans 
living among them – that is a very different 
sort of diversity than we experience or 
imagine in America  
 

The one message I want to impart – the one piece of 
unsolicited advice, if you will – is this: 
 
 Get to know the British and Britain.   
 
Surprisingly, it’s very easy not to in 2 or even 3 years 
living there 
 
 Surrounded by interesting Americans  
 
 Involved in your studies 
 
 With the sights and sounds of all Europe close at hand 
 
Meanwhile, you will be surprised to hear not every British 
person you’ll meet loves Americans 

 
 Or our accents 
 
 Truth is, some very slow; others won’t happen 
 
 But don’t give up 
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Avoid the temptation to resort always to the easy American 
friendships, to fly abroad every vacation rather than explore 
the British countryside 
 
If you make the effort – and it may take a lot of effort – you 
will be rewarded handsomely with experiences and friends 
that will change your life in ways that you cannot now 
imagine. 
 
 I am proof 
 
 Grew up in Colorado. 
 

Never been to Europe until I got on the plane you’re 
about to. 
 

Fast-forward 13 years.  Who would’ve imagined that I 
would’ve married to a wonderful British woman  
 

… or that, since moving here, she has become a 
country music fan, to her parents dismay and 
amazement…   
 
or that I would have two daughters who call the 
bathroom the “loo” …  
 

Hardly suggest you all go find British mates.   
 
But I am suggesting that the effort to make British friends 
and get to know Britain will pay life long dividends in 
ways hard to fathom sitting where you are. 
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** * 

How to go about seeking this experience out? 
 
First message is: It won’t come to you.  You must seek it 
out. 
 
Join the rowing club 
 
  No matter how bad 
 
Or any other sporting team 
 
  The Brits are fanatical about sport 
   
  All participate, regardless of athleticism 
 
  You should too 
 
Join the Union or other social club 
 
  Don’t just attend.  Speak up.   
 
Invite people home with you 
 
  Show them where you live 
 
When you travel, invite a Brit to come along 
 
Play darts in the college pub 
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In short – the British see us Americans as forward 
anyway.  So you might as well fulfill the expectation. 
 
  If you do it with genuine enthusiasm  

  
Good humor 
 
If you do it without too much defensiveness for 
your own 

 
You can and will have a wonderful experience. 
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Oral Argument Presentation, ABA Conference Sept 2007 
 
 
“You are the fish” 
 

As Fly fisher, at first disturbing 
But then realize rather apt 
fresh vs lunker 

 
Biggest Diff on this side of bench 
 

Easier to ask Qs than answer the, 
Sleep well night before 

 
Offense 

 
No introductions 
Pick just couple issues; don’t try to do too much 
First couple minutes; head of steam 
Which to pick; which to let go (vs SCOTUS) 
Don’t repeat brief/new insight but not new argument 
Short tags 
Keep it short - esp Appellee 

 
Defense 

 
More important 
Anticipate every hard question 
Short tags 
Shuffle cards 
Modules v speech (plain language; leg history; policy) 
Segues; circle back to themes 
Think like fish - legal rules/next case/hypos 
 
Three types of questions: (1) facts (your credibility at stake); (2) legal position; (3) 
hypos 

 
Moots 

 
2 moots 
not cheerleaders; co-counsel; experts 
people fresh to issue 
be flexible; modify your approach 
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not 2 days or less before 
early - 1st in time to affect briefs 

 
Rebuttal 
 

1 home run; not scattershot 
Recency; use the opportunity 

  
 
Usefulness Generally 
 

5% 
 
Soft landings 
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Remarks to the American College of Trial Lawyers, Judicial
Fellows

October 12, 2007

Welcome to the US Court of Appeals for the 10th Circuit and to its

home, the Byron White Courthouse.  

I’ve been asked to share a few words both about the man for whom our

courthouse is named, as well as about the building itself.  As someone

who treasures the year I spent working for Justice White as his law

clerk, I am very happy to oblige.  

In many ways, it is hard to imagine a more remarkable 20th Century

American life. 

Byron White grew up during the Great Depression in Wellington

Colorado, a farming community of 350 souls.  

His hardened hands bore evidence throughout his life of the

physical labor of his youth, and his work on the sugar beet farms

and railroad lines of Northern Colorado.

He first rose to national prominence, of course, during college at

the University of Colorado.   There, he was an All-American

football player and perhaps the most famous college player of his

day.  

1
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In fact, he held the NCAA football record for all purpose

yards per game for nearly 50 years (a record now held by

Barry Sanders).  

And no wonder that record stood so long: Justice White

averaged fully 246 yards per game. 

But academics were always more important to the Whites than

athletics.  

Byron White graduated 1st in his class academically from CU.

He then won a Rhodes scholarship to Oxford.  

Incredibly, his brother Sam won a Rhodes a few years earlier.   I

am not sure whether this family feat has ever been repeated.

Before heading off to Oxford, he took a brief sojourn into the National

Football League, playing for the Pittsburgh Pirates, now the Pittsburgh

Steelers.  Justice White hoped to earn a few dollars for subsequent

studies at law school.

And boy, did he.  His salary was $15,000 – the highest in the

league in 1938-39.

2
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To give you a frame of reference, that amount was several times

the franchise fee Art Rooney paid for team in 1933.   

All White did in return was be the number 1 draft choice in the

entire draft; lead the NFL in rushing; and win the Rookie of the

Year Award.

Later, at Yale Law School, Byron White showed his performance at CU

was no fluke.  

He again graduated first in his class academically.  

Apparently feeling he had a little too much free time on his

hands, he also played two seasons for the Detroit Lions.

There he again led the NFL in rushing yards and later

earned election to the Pro Football Hall of Fame.

As World War II heated up, Byron White signed up for the Navy and

served in the Pacific Theater.  

He served on 2 ships hit by kamikazes and earned a Bronze Star

after he went down into the burning hold repeatedly to carry

wounded sailors up to the deck to safety.

3
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After the War and finishing law school, he was selected to clerk for

Chief Justice Fred Vinson of the U.S. Supreme Court.  

A mere 15 years later, Justice White returned to that building to take

his own seat.  In the process, he became the 1st person ever to serve as

both a law clerk and Justice at the Court.

After his clerkship, Justice White spent 14 years in private practice

here in Denver at the firm now known as Davis, Graham and Stubbs.  

But when Jack Kennedy decided to run for President, Byron White

signed up to help run the campaign’s outreach to independent voters. 

White and Kennedy, of course, had known each other from days

together in England the South Pacific.

After President Kennedy’s victory, he asked White to serve as Deputy

Attorney General, Bobby Kennedy’s right hand.  

As Deputy Attorney General, Justice White helped oversee the

Kennedy Administration’s civil rights efforts.  Indeed, once he

checked himself out of the hospital to go to Montgomery, Alabama to

confront the Governor and ensure the safety of the Freedom Riders in a

very tense situation.  

4
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After only little more than a year at the Department, President

Kennedy nominated Justice White to the Supreme Court at the tender

age of 44.  His confirmation hearing lasted less than an hour.  

He went on to serve 31 years on the Supreme Court, the 11th longest

tenure in our history.  

During that time, wrote 475 Supreme Court majority opinions; 320

dissents; and 130 concurrences (for a total of nearly 1000 opinions).

As you well know, the liberals considered him a conservative; the

conservatives thought him a liberal.  Though a lifelong loyal

Democrat, he could’ve cared less what the pundits had to say.  

And he cared little for showmanship.  One of his early clerks tells the

story of having spent many late nights wordsmithing a draft opinion

for the boss and waiting anxiously for the Boss’s reaction.  The Justice

reacted in a characteristic way, telling the law clerk, “You write

elegantly.  Justice Jackson had that problem, too.”

The substance is what Justice White cared about, getting the answer in

the case before him absolutely right - or as close to right – as he could

employing conventional legal reasoning and principles.  And doing so

with humility and humanity.  

5
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In encouraging his novice law clerks to offer their views - often a

daunting proposition to a new lawyer in the face of such a wise and

experienced man - Justice White always said humbly and

encouragingly: “Two heads are better than one.”

If his opinions bear any common theme, it is perhaps the centrality of

judicial restraint.  Raised during the Great Depression, Justice White

had great faith in the elected branches and their constitutional

responsibility for making policy decisions.  At the same time, he also

believed the Constitution required those branches to be fair, and that

the powers of government must be exercised without discrimination. 

Human equality and dignity, and civil rights were to him essential

ingredients to fair politics.  The Constitution guarantees a level

playing field in the procedures and operations of government, Justice

White thought, but guaranteed few policy outcomes. 

* * * 

Thanks to the generosity of the White family, downstairs on the First

Floor, you will see an exhibit of some of Justice White’s memorabilia. 

It tells the story of Justice White, as well  how fully life can be lived.  

For one, I confess that I can’t walk past the glass case containing the

Justice’s golf putter without smiling and remembering the many happy

moments spent putting golf balls around chambers in fierce

competition with the Justice.

6
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I hope you will spend some time in the White exhibit.

Beyond that now, a few promised words about our courthouse

generally in advance of your tour after lunch.

* * *

The building was constructed in the early part of the 20th century. 

Denver was then maturing from a rowdy mining camp into the center of

commerce for the Rocky Mountain region.  With rather grand

ambitions for its new role, Denver thought it merited a worthy building

to house the Post Office and federal courts. 

Previously, the post office and federal offices were located at 16th and

Arapahoe, the site now of the Federal Reserve Building.  That building

– the Tabor building – is named for one of Denver’s Silver Kings,

Horace Tabor who donated the land to the public for a grand federal

building.

And therein lies an interesting footnote to our story.  Tabor had started

life as a dirt poor Vermont stonecutter.  With his stoic wife, Augusta,

he labored in the mountain mines of Colorado for 20 years before

striking it not just rich but beyond rich.

Indeed, he became one of the richest men in America, and then, as

often is the case, he purchased a US Senate seat for himself, quickly

7
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shucked off Augusta, and held a wildly elaborate wedding at the

Willard Hotel for his new young bride, Baby Doe, a gauche affair

attended by virtually every Washington dignitary, including the

President.

But as quickly as Tabor ascended, so he descended.  In 1893, the Silver

Panic hit, and his holdings became worthless.  

He spent the last painful years of his life in a tiny home and serving as

postmaster in the very building at 16th and Arapahoe he had helped

erect years before.  

Baby Doe, incidentally and surprisingly to many, stuck by him

faithfully to the end.  Indeed, she spent her last years working by hand

the one mine left to her.  Before he died, Horace told her to hold onto

the Matchless Mine.  She did just that until she was found frozen to

death in her unheated shack atop the Leadville mine at over 10,000

feet.

***

From this brief detour in our story you can see Denver came a mighty

long way from its early gold rush days in 1859 to its establishment as a

financial and commercial hub in the early part of the 1900s.   

8
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Signifying this transition, the city fathers lavished on this building

great attention. 

 It is constructed of marble quarried from the same mine in Colorado

that was the source for the Lincoln Memorial.  And it has many hidden

charms.

The first floor was originally home to the Post Office.  You will see

names inscribed into marble on the first floor of some of the most

famous Pony Express riders who served the West.  

You will also see two murals at either end of the hall, one entitled

Mining and the other Agriculture.  Both are distinctively Colorado

scenes, and I cannot look at the rugged shirtless miner with his pack

mule on a winding and perilous mountain trail without thinking about

poor Horace and Augusta.  

On the first floor, as well, are two of our courtrooms.  Originally part

of the work space for the Post Office, you will see the sky lights that

allowed natural light to aid in mail sorting.  

The glass ceiling of the en banc court room is now etched with the

seals of each of the states encompassed within our circuit – Colorado,

New Mexico, Utah, Kansas, Oklahoma, and Wyoming.  Six states

accounting for over 20% of the continental United States’s landmass.

9
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The second floor was the original home to the federal courts.  On one

end of the building, you will see the original district court, replete

with velvet, marble chandeliers, and Latin inscriptions.  

That historic courtroom, still in use, has been home to many of the

West’s most notorious trials, not least of which those of the Oklahoma

City bombers.

Half way down the hall, you will see what had been the court’s library. 

Oak paneled, it bears the names of great law givers through history. 

Recently, it has been converted into a courtroom.  I always feel sorry

for the lawyers who appear here.  They are no more than 5 feet from

bench, and you really can see when they sweat!    

Finally, on the second floor you will come to the original court of

appeals courtroom, restored in the 1990s to its original condition.  

It, too, bears the names of a number of law givers and several

quotations, including one directly above the bench that stares at the

advocates – Reason Is the Soul of All Law.  Lawyers seem

constitutionally incapable of resisting the urge to work that quote into

their oral presentations...

Perhaps my favorite inscription, however, is outside the building, next

to one of our formidable granite Rocky Mountain Bighorn Sheep.  It

10
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sagely advises all of us that “If thou desirest rest, desire not too

much.”  

By this time, I suspect you are ready for a rest, and I propose now to

give it to you.  I’d like only to point out Vicky Parks, our Deputy

Circuit Executive who would be delighted to give you a tour of the

building and the White exhibit.  

Thank you so much for the opportunity to be with you this afternoon.

11

SUPP 12d-000034



 

 1 

 

I want to chat with you this evening about what I’ll label consequentialism. 

What is it? By the time you finish law school, you’ll have seen plenty of it, in a 

variety of guises.  Roughly, it’s a way of analyzing cases and creating legal rules 

based on assessment of their consequences.   

 

Maybe the first time you encountered this in law school was when you met 

Judge Learned Hand, one of our greatest appellate judges, and his famous formula 

B < PL.  The consequential costs of a legal rule should be less than the probability 

times the loss of the harm it’s aimed to prevent.  But this heuristic is taken to whole 

new level by others today. 

 

So, for example, my 7th Circuit colleague, Richard Posner, urges us to ignore 

the traditional distinction between intentional torts and unintentional torts.  It 

makes no odds to him whether or not a tort is committed with intent to kill or harm. 

 Perhaps the most notable example of this in his Law and Economics textbook is 

the case of Bird v Holbrook (I owe John Finnis for highlighting this example in his 

masterful Cleve St L Rev article).  There, the defendant grew tulips.  To protect 

the garden, he set a spring gun to shoot any trespasser.  The plaintiff, however, had 

a stray peahen, followed it onto the defendant’s property, and was rewarded with a 

spray of shotgun pellets.  In Bird, English courts finally condemned spring guns 

and mantraps as responses to poaching.  The courts did so on the basis that it is 

unacceptable to intentionally kill people for poaching.   

 

Posner, however, asks us to analyze the case very differently.  Rather than 

worry about whether anyone is intentionally killed, the issue in the case as he 

formulates involves “two legitimate activities, raising tulips and keeping peahens.”  

And the challenge to him is to “design a rule of liability that maximize[s] the (joint) 

value of both activities, net of any protective or other costs (including personal 

injuries).  To him, the intention of the defendant – to kill or harm – “ is neither here 

nor there.”  All our effort in the Model Penal Code and Restatement of Torts to 

clarify and specify mens rea elements and articulate different degrees of liability 

based on them (more for intentional, less for merely knowing, reckless, or 

negligent) goes out the window.  

 

But this is like a loaded spring gun.  Unwary might be blasted.  Conflating 

mental element to focus exclusively on consequences flawed for a number of 

reasons. 
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First, it fails to account for a basic feature of human existence.  In a purely 

consequentialist account, there is no distinction between the 2 following 

circumstances.  One, the decision to build a new highway tunnel through the 

continental divide to speed your trip across the country or from the Denver airport 

to Vail, knowing that the job is dangerous and likely to result in one or more deaths. 

 Second, the decision to kill a worker or two to inspire the rest to complete the 

tunnel on schedule.  As Finnis has put it, it’s like saying that those who fly the 

Atlantic foreseeing jet lag intend to get it; that those who walk intend to wear out 

their shoes – one he calls a “psuedo masochistic” theory of intention.  It just 

doesn’t fit with our conception of human experience where intent matters because 

to intend something is to choose it.  To endorse it.  Our choices are reflections of 

our character, who we are and wish to be, in ways that unwanted consequences 

can’t be.  As Justice Holmes once put the point, even a dog knows the difference 

between being tripped over accidentally and being kicked deliberately. 

 

But that’s just one difficulty.  There are two others I want to mention.  The 

second revolves around the incommensurability problem.  If we limit ourselves to 

toting up the costs and benefits of a legal rule, how are we to do when those costs 

and benefits are, as is sometimes at least the case, radically different?  Or 

fundamentally incomparable or incommensurate?  Having picked a bit on Judge 

Posner already, let’s choose another focal point – Ronald Dworkin.  He tells us that 

every single legal case has a single right answer.  Even in the hardest and most 

mind numbing ERISA or tax case, where reasonable judges disagree.  In 

Dworkin’s account, they disagree not because reasonable minds can differ over the 

best among a range of good choices.  They disagree, Dworkin tells us, because 

some of these judges just can’t see the Truth.  

 

How are we to find the Single Right Answer?  Dworkin says we do it by 

picking the legal rule that meets two criteria: first, it must “fit” with existing 

precedent and legal principles; second, it must meet the requirement of 

“justification,” which, to simplify, means it’s morally sound.  But surely different 

potential legal choices facing the judge or the legislator have different degrees of fit 

and justification.  We have two totally different axes on which to judge legal rules. 

 How much fit is necessary to make a rule the best one?  How much justification 

for a choice to be the best?  Dworkin struggles to answer these questions and his 

struggle is beyond the scope of our chat.  But at the end of the day, the trouble is, 

we have two incommensurate goods we are trying to accommodate and no way to 
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commensurate them on a single scale.  It’s like saying: which is better, the taste of 

a steak or the look of a mountain?  It brings to mind an example by John Hart Ely, 

one of your remarkable graduates, though it arose in a different context: it’s like 

saying pick the best shade of green pastel redness... 

 

Now, a third problem.  When you insist that consequences determine legal 

rules, some strange things happen to what we call human rights, including our 

conviction about human equality.  Intending to kill or maim people is, on a 

consequentialist’s account, neither here nor there.  What matters is the 

consequences in the world.  The upshot of this, of course, is that human beings 

have no intrinsic value.  No inherent equality.  Rather, their value derives from, 

and extends only, to their instrumental capacities to bring about valued 

consequences.  Now, this is a generalization and a rather abstract sketch.  Give me 

an example, you might say. 

 

Well, so far, I’ve avoided my book and the difficult subject of assisted 

suicide and euthanasia.  But it supplies such good illustrations of this point that 

here I think it’s worth raising the subject.  And, anyway, what author can pass up a 

chance for to plug his book?  In Posner’s account of assisted suicide, the question 

of legalization turns, at the end of the day, on social costs.  He submits that 

legalization of assisted suicide would actually decrease the number of suicides.  

(This hypothesis, as it turns out, is based on a flawed regression with a sampling 

error rate of about 40%.  But let’s pass that problem for the moment).  Against the 

possible social benefit of decreased suicides, he says that legalization might also, by 

encouraging people to live longer may raise our social costs of having to care for 

more older folks.  Whether to legalize assisted suicide, he concludes, depends on 

whether it’s more efficient for society as a whole to keep folks around or let them 

die because of - quote “costs borne by people who through their taxes, health 

insurance premiums, or doctors’ bills are forced to pay other people’s medical 

expenses.”  That is, we might not want to legalize assisted suicide because it might 

be cheaper for society to have more people commit suicide and thus not live long 

enough to raise our health insurance premiums. 

 

Consequentialist accounts of euthanasia take other forms.  Ronald Dworkin 

seems to suggest that human life derives its value from and to the 

extent of the individual’s capacity to function autonomously – making 

and executing a life’s plan.  In Dworkin’s phrase, to be the author 
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of one’s own life story.  It involves the ability to make what Dworkin 

calls a “creative investment” in your own life.  But if human life 

derives its value only from its consequential ability to be a creative 

author one’s own life plan, what about those who cannot?  The young, 

the old, the physically or mentally disabled? Dworkin suggest that 

respect for autonomy means that we must honor a competent patient’s 

advance request to be killed when dementia sets in – and do so even 

if the patient later retracts her request after the disease strikes. 

 Because the patient after Alzheimer’s has set in is no longer 

autonomous, her life holds less value.  They tell us that it is the 

autonomous request, not the one infected by dementia, that counts.  

And they would seemingly force patients to abide by their original 

requests – that is, submit to be killed against their current wishes. 

 

From that perspective, we might also ask:  How much of a step 

really remains before we conclude that persons incapable of exercising 

autonomy are better off dead?  Peter Singer of Princeton, for one, 

insists that respect for autonomy means that it is a positive good 

for parents to kill infants suffering from Down’s Syndrome, hemophilia, 

or any other inconvenient malady, and to, quote, “replace” them with 

better candidates.  Professor Singer reasons that doing so would allow 

parents to fulfill their own autonomous life plans and inflict no real 

harm on infants because small children do not enjoy the basic 

prerequisites necessary to exercise autonomy or self-determination. 

 Neither can Professor Singer be easily dismissed as a quack.  The 

New England Journal of Medicine has hailed him as one of the most 

influential philosophers since Bertrand Russsell, and he holds an 

endowed chair in Bioethics at the University Center for Human Values 

at Princeton.   

 

On Singer’s reasoning, we might continue along the slippery slope 

and ask, too: Why not allow baby boomers to decide when to “divest 

themselves” of their burdensome Alzheimer-inflicted parents – and do 

so even without their parents’ consent, at any point?  At least one 
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leading Dutch scholar, John Griffiths, has already begun pushing for 

the regularization of non-consensual adult euthanasia to supplement 

the existing infanticide protocol.  And it has long been clear that 

several mainstream leaders of the euthanasia movement support not only 

consensual assisted suicide for (all) competent persons but also the 

non-consensual destruction of unwanted infants and the demented 

elderly, among others.  This has indeed been the stated goal of many 

in the American euthanasia movement since its own birth in the Social 

Darwinian eugenics era of the latter part of the 19th century.  Remember 

Justice Holmes’ infamous dictum in Buck v Bell, where the Supreme Court 

upheld Virginia’s Eugenical Sterilization Act with these words: “It 

is better for all the world, if instead of waiting to execute degenerate 

offspring for crime, or to let them starve for their imbecility, society 

can prevent those who are manifestly unfit from continuing their 

kind...Three generations of imbeciles are enough.”    

 

And look at Singer’s own work.  In his mind, adult chimpanzees, dogs, and 

cats are “rational and self-conscious beings” with sufficient instrumental capacities 

for self realization that they are what he calls “non-human persons” whose lives 

should be protected.  Indeed, Singer is a well known animal rights activist.  At the 

same time, he tells us, human children lack the same capacity for reason and 

autonomous decisionmaking as these animals, and so are, we might say using 

Singer’s strained idiom, non-person humans.  Singer’s instrumentalist account of 

human rights thus grants a right to life to adult animals, but not human babies.  

Though he never discusses it, under Singer’s account, it would seem to be 

acceptable for humans to kill not only their own young but also young animals – to 

engage in the cruelty necessary to prepare veal, to eat spring lambs – but not adult 

cows or sheep.  One cannot help but wonder whether Singer would really want to 

so limit his defense of animal lives, even if he sees littler value in infant human life. 

 But there we are. 

 

I mean to suggest by all this that consequentialist accounts focus us on the 

instrumental worth of human beings.  In doing so, they call into question our 

conception of human persons as fully equal.  It’s a radical attack on the 

understanding of human rights embodied in our own Declaration of Independence 

which expresses a commitment to the ideal of human equality.  It is utterly 
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inconsistent with our common law which embodied this same understanding.  

Remember the case of Dudley and Stephens?  You can’t eat the cabin boy, even if 

it means starving yourself.  You may not take an intentional act to kill an 

intrinsically equal human being.  Even if the cabin boy is sure to die soon anyway, 

or has lesser capacity for autonomous self creation, or if doing so would enhance 

overall social welfare by enabling a brilliant scientist to survive.  It is also at odds 

with our Fourteenth Amendment right to equal protection of the laws.  Our laws do 

not protect infants, the elderly, those with maladies or illnesses, as less equal than 

the productive, fit, creative authors of their own lives. 

 

Well, I could go on.  But three troubling consequences of consequentialism 

seem enough.  Any more, and I know I risk putting you to sleep.  Of course, I 

haven’t addressed all the subtleties and complications that might occur to you.  For 

example, you might wonder:  do I mean to say that law and economics has no 

valuable role?   Hardly.  Focusing on the costs and benefits of our choices is a 

very useful heuristic device.  It focuses our thinking.  And in the many areas of 

life where we have to choose between competing goods or lesser evils, it can help 

us bring greater clarity to the nature of the choice we confront.  But that is not to 

say it that it fully describes our choices or our law, that it can commensurate the 

incommensurable, or that it is perhaps always entirely consistent with our founding 

principles.  Likewise, you might wonder: well, given your critique of 

consequentialism, what would you have us do in its place.  That’s a complex 

question that would require much more time that we have.  Which is to say: buy 

the book.  I hope only that I’ve perhaps whetted your appetite a bit.  And invited 

the possibility that there may be other ways to thinking about hard questions. 
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I. BRIEFS 
 
 ▪ What makes an appellate brief a good brief:  what are the top 
three or four things lawyers need to know about how to write an effective 
brief? 
  ◦ Better to have separate appellate counsel vs. counsel 
who worked on trial or summary judgment? 
  ◦ Is a good appellate brief fundamentally any different 
than a good trial brief – i.e. a brief in support of a motion for summary 
judgment or motion to dismiss? 
 
 ▪ What makes a bad brief bad:  what are the top three or four 
things lawyers should avoid in brief writing?  
 
  ◦ Recurring problems? 
 
 ▪ Is there a particular section of a brief that you turn to first? 
  
  ◦ Are there sections of the brief that you think get short 
shrift from lawyers – sections that could be used more effectively? 
 
 ▪ Tips for reply briefs:  what makes an effective reply brief?  
What makes a bad reply brief?  Are there times an appellant shouldn't file a 
reply brief? 
 

▪ What about supplemental submissions:  what types of 
supplemental submissions are helpful to the Court? 
 
  ◦ Do you find law review articles useful in deciding cases?  
What about blogs?  Have they attained enough credibility to be cited in the 
same way as law review articles? 
 
 ▪ Are there any special rules of thumb that apply to briefs filed 
in criminal cases vs. civil cases or to briefs filed by the government vs. a 
private party?   
 
 ▪ What about amicus briefs?   
  ◦ How often are they filed?     
  ◦ What makes an amicus brief effective? 
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II. ORAL ARGUMENT 
 

▪ What do you hope to get from oral argument?   
 
▪ What are top three or four things a lawyer can do to present an 

effective oral argument? 
 
▪ What are the top three or four things lawyers should avoid 

doing during oral argument? 
 
▪ How should lawyers prepare for oral argument? 
 
▪ What do you do to prepare to hear a case?   
 
▪ How often does oral argument change your mind about a case? 
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III. THE PROCESS 
 
 ▪ How does the Court decide which cases to schedule for oral 
argument?   
  
  ◦ Should lawyers always request oral argument on the 
theory that it can only help? 
  ◦ Does the Statement Regarding Oral Argument really 
matter? 
 
 ▪ How do cases get assigned to specific judges? 
 
 ▪ Talk a little about the decision-making process:  bench memos, 
conference, etc. 
 

SUPP 12d-000043



{00247813.DOC} 

IV. MISCELLANEOUS ISSUES 
 
 ▪ Certification to CO Supreme Court 
 
 ▪ Petitions for rehearing en banc 
 
 ▪ Are there common mistakes made in preparing the appendix?  
In preparing the appendix, should counsel err on the side of inclusion or 
exclusion? 
 
 
V. CONCLUSION 
 
 ▪ If you could give lawyers who are new to practicing in the 
Tenth Circuit one piece of advice, what would it be? 
 
 ▪ What do you know now about how the federal court of appeals 
works that you wish you’d known when you were practicing?  
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SOME TIME AFTER I JOINED THE TENTH CIRCUIT, THE UNIVERSITY OF 

COLORADO LAW SCHOOL ASKED ME TO TEACH LEGAL ETHICS.  MY 

FIRST REACTION WAS: BUT I THOUGHT THAT COURSE WAS SUPPOSED TO 

BE TAUGHT BY SOME GREYING, BATTLE WORN PRACTITIONER WHO TOLD 

A BUNCH OF WAR STORIES TO SCARE STUDENTS STRAIGHT.  THEN I 

LOOKED IN THE MIRROR. . . .  AND THEN I RELUCTANTLY SIGNED UP. . . . 

 

 *     *     *   

 

THE ISSUE MY ETHICS STUDENTS SEEM TO STRUGGLE WITH MOST 

CONCERNS HOW FAR THEY SHOULD GO TO PURSUE A CLIENT’S INTEREST.  

THE MODEL RULES TELL US THAT A LAWYER HAS A DUTY TO REPRESENT 

THE CLIENT’S INTERESTS “DILIGENTLY.”  BUT THAT DOESN’T REALLY 

ANSWER MY STUDENTS’ QUESTION.  THEY KNOW THEY HAVE TO BE 

DILIGENT.  BUT WHAT DOES THAT MEAN, THEY ASK?  

 

THE COMMENTS TO THE RULES OFFER A LITTLE MORE GUIDANCE, 

EXHORTING MEMBERS OF THE PROFESSION TO ACT WITH ZEAL FOR THEIR 

CLIENTS.1  BUT IMMEDIATELY AFTER TELLING US TO ACT ZEALOUSLY, 

THE COMMENTS ADD THAT LAWYERS MAY CHOOSE NOT TO EMPLOY 

WHAT THEY CALL “OFFENSIVE TACTICS.”  THE COMMENTS LIKEWISE 

TELL US THAT LAWYERS DON’T HAVE TO “PRESS FOR EVERY LEGALLY 

AVAILABLE ADVANTAGE” FOR THEIR CLIENTS.   

 

NOTE HOW THE COMMENTS ARE WORDED.  WE ARE TOLD 

LAWYERS SHOULD BE ZEALOUS AND MAY CHOOSE NOT TO USE 

OFFENSIVE TACTICS.  NOW... THAT’S NOT EXACTLY A RINGING 

ENDORSEMENT OF TAKING THE HIGH ROAD, IS IT?  DOESN’T IT INTIMATE 

THAT A ZEALOUS LAWYER MAY ALSO CHOOSE TO USE OFFENSIVE 

TACTICS?  IN FACT, COULD IT EVEN SUBTLY SUGGEST THAT MOST 

                                                 
1 Note change from prior version 
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LAWYERS WILL EMPLOY SUCH OFFENSIVE TACTICS, AND YOU’RE A BIT 

OF A COWARD IF YOU DON’T?  

   

THESE ARE QUESTIONS MY STUDENTS STRUGGLE WITH.  NOT 

WHEN MAY THEY CHOOSE TO AVOID OFFENSIVE TACTICS, BUT WHEN, IF 

EVER, THEY SHOULD DO SO. 

 

 *     *     * 

 

AS IT HAPPENS, MANY STUDENTS SEEM TO COME TO MY CLASS 

WITH THE CONVICTION THAT THEY HAVE SOME OBLIGATION TO USE 

EVERY LAWFUL MEANS AVAILABLE TO VINDICATE THEIR CLIENT’S 

INTERESTS, WHETHER OFFENSIVE OR NOT.  THEY SEE LITIGATION AS 

SOMEWHAT BETTER-GROOMED VERSION OF A RAMBO MOVIE.   

 

HOW IS IT THAT SO MANY LAW STUDENTS, SO EARLY IN THEIR 

PROFESSIONAL LIVES ALREADY HARBOR THIS VIEW ABOUT OUR 

PROFESSION?  MY LAW CLERKS SUGGEST THAT POPULAR CULTURE IS A 

CONTRIBUTING, THOUGH NOT EXCLUSIVE, CAUSE.  AND IT’S EASY TO 

SEE THEIR POINT.   

 

WHEN I WAS GROWING UP, THE LEADING TV LAWYER WAS PERRY 

MASON AND NO DOUBT HE INSPIRED A LOT OF FUTURE LAWYERS TO 

HIGH PROFESSIONAL STANDARDS.  TODAY, WHO IS MODELING THE 

PROFESSION FOR OUR FUTURE LAWYERS?  MAYBE DENNY CRANE OF 

BOSTON LEGAL?  OR LIONEL HUTZ OF THE SIMPSONS?  I CONFESS I 

ENJOY WATCHING THEM, BUT THEY’RE NOT QUITE PERRY MASON, ARE 

THEY? 

 

DENNY CRANE TELLS US THAT THE FIRST RULE OF THUMB IN 

PRACTICING LAW IS THIS: “ALWAYS, ALWAYS PROMISE THE CLIENT 

MILLIONS ... AND MILLIONS OF DOLLARS - IT’S GOOD BUSINESS.”   
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MEANWHILE, LIONEL HUTZ’S BUSINESS CARD READS: “LIONEL 

HUTZ, ATTORNEY AT LAW, AS SEEN ON TV... YOUR CASE WON IN 30 

MINUTES, OR YOUR PIZZA’S FREE.” 

IF YOU THINK I’M PICKING ON LAWYERS, CONSIDER HOW WE 

JUDGES ARE TREATED.  IN ADDITION TO LIONEL HUTZ, THE SIMPSONS 

FEATURES JUDGE CONSTANCE HARM.  WHAT A NAME.  AND SHE’S SO 

TOUGH THAT, WHEN SHE SENTENCES A DEFENDANT, SHE LIKES TO TELL 

THEM THAT THEY WILL BE IN JAIL “UNTIL FROGS CAN DO FRACTIONS.”  

AND THAT’S A STEP UP FROM THE JUDGE ON BOSTON LEGAL WHO’S SO 

SENILE HE SEEMS TO DROOL WHILE ISSUING HIS ERRATIC ORDERS.    

 

IN A DISPIRITED MOMENT ONE MIGHT WORRY THAT THE TERM 

LEGAL ETHICS HAS, AT LEAST AS IT IS VIEWED IN POPULAR CULTURE, 

BECOME SOMETHING CLOSE TO AN IRONY, A CONTRADICTION IN TERMS.  

OR ONE MIGHT WONDER WHETHER IT HAS COME TO MEAN ONLY THIS:  

DO IN YOUR OPPONENT BEFORE HE CAN DO IN YOU.2    

 

OF COURSE, WE CAN’T BLAME THE MEDIA FOR OUR PROFESSIONAL 

IMAGE.  THE MEDIA HOLDS THE MIRROR.  THE REFLECTION IS OUR OWN.  

SO, WHERE DOES THIS LAWYER-AS-LAND-SHARK VIEW OF LEGAL ETHICS 

COME FROM? 

 

SOME SUGGEST THAT MANY LAW STUDENTS GET THEIR ETHICAL 

CUES DURING INTERNSHIPS OR SUMMER ASSOCIATE WORK OR DURING 

THEIR EARLY YEARS IN PRACTICE.3  WHAT THE STUDENT LEARNS 

ABOUT ETHICS IN THE WORKPLACE TENDS TO OVERSHADOW WHATEVER 

IS TAUGHT IN THE CLASSROOM.   

 

AT THE SAME TIME, THERE IS ALSO SOME EVIDENCE SUGGESTING 

                                                 
2  Dickens 

3 539 et seq 
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THAT LAW SCHOOL ITSELF TENDS TO HAVE A CORROSIVE EFFECT ON 

STUDENTS’ VALUES – IN SOME WAYS, LAW SCHOOL SEEMS TO BE 

LEAVING STUDENTS WITH LOWER STANDARDS THAN THOSE THEY 

ARRIVE WITH.4    

 

TONIGHT, I HOPE TO CHALLENGE YOU TO CONSIDER CAREFULLY 

WHAT KIND OF LAWYER AND PERSON YOU MIGHT WISH TO BECOME 

WHEN YOU ENTER THE PRACTICE OF LAW.  SAYING “BUT MY CLIENT 

MADE ME DO IT” DOESN’T MEAN WE ALWAYS ESCAPE MORAL 

CULPABILITY FOR OUR ACTIONS.5   

 

WHEN MY STUDENTS RAISE THEIR “CLIENT MADE ME DO IT” HIRED 

GUN VIEW OF THE LAWYER’S ROLE,  I ASK THEM ABOUT THE 

AFTERMATH OF WORLD WAR II WHEN NAZI WAR CRIMINALS SOUGHT TO 

DEFEND THEIR ACTIONS ON THE BASIS THAT THEIR SUPERIORS MADE 

THEM DO IT.  THE CHARTER GOVERNING THE CONDUCT OF THE NAZI 

WAR TRIALS REJECTED THIS DEFENSE AS A MATTER OF LAW, EXPLAINING 

THAT “THE FACT THAT THE DEFENDANT ACTED PURSUANT TO AN ORDER 

OF HIS GOVERNMENT OR OF A SUPERIOR” WOULD NOT, CATEGORICALLY 

AT LEAST, “FREE [THE DEFENDANT] FROM RESPONSIBILITY.”6   

 

SO I ASK MY STUDENTS:  WE HELD THAT NAZI GENERALS 

COULDN’T ESCAPE CULPABILITY FOR THEIR ACTIONS JUST BECAUSE A 

SUPERIOR OFFICER “TOLD THEM TO DO IT.”  AND THAT’S IN THE 

MILITARY WHERE CHAIN OF COMMAND PRINCIPLES ARE AT LEAST AS 

STRONG AS THE FIDUCIARY DUTY GOVERNING LAWYERS IN THE 

                                                 
4  548 

5  This is what David Luban once aptly described as the “positivist excuse” – an 

excuse that,  because positive law permits the action and a superior requested it, an agent 

is morally blameless for pursuing it. Lucan 2351 

6  Charter quoted id. 
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PRACTICE OF LAW, RIGHT?  SO WHERE DOES THAT LEAVE YOU, 

PRACTICING LAW IN A CIVIL SOCIETY, I ASK?7  BY THE END OF THE 

SEMESTER, I HOPE I HAVE CONVINCED AT LEAST A FEW PEOPLE IN THE 

CLASS THAT THERE ARE SOME CIRCUMSTANCES WHEN A GOOD LAWYER 

SHOULD NOT BLINDLY FOLLOW THE CLIENT’S ORDERS. 

 

 *     *     * 

 

NOW, TO BE CLEAR, I DON’T MEAN TO SUGGEST A LAWYER 

SHOULD DISREGARD A CLIENT’S ORDERS.  SOME, OF COURSE, HAVE 

ADVOCATED FOR SUCH A VIEW OF THE LAWYER’S ROLE.  THE LAWYER’S 

JOB IN SOVIET SYSTEMS, FOR EXAMPLE, WAS SOMETIMES DESCRIBED AS 

INVOLVING “NO DIVISION OF DUTY BETWEEN THE JUDGE, PROSECUTOR, 

AND DEFENSE COUNSEL” BECAUSE “THE DEFENSE COUNSEL [WAS] 

REQUIRED TO ASSIST THE PROSECUTION” IN A PURPORTED COLLECTIVE 

SEARCH FOR THE “TRUTH” TO PROMOTE OVERALL SOCIAL WELFARE.8  

 

SUCH A REGIME, OF COURSE, WORKS SERIOUS INJUSTICES.  A JUST 

LEGAL ORDER SEEKS, AMONG OTHER THINGS, TO ASSURE EQUAL 

TREATMENT FOR INDIVIDUALS AND TO ENSURE THAT AN INDIVIDUAL’S 

CLAIMS AND DEFENSES RECEIVE DUE PROCESS.  LAWYERS SERVE A 

CRITICAL INSTRUMENTAL FUNCTION IN OUR ADVERSARIAL LEGAL 

SYSTEM BY ENSURING THAT THEIR CLIENT’S POSITIONS ARE PRESENTED 

AND HEARD.9  TO USURP THE CLIENT’S VOICE, TO BECOME NOT JUST THE 

CLIENT’S ADVOCATE BUT THE JUDGE AND JURY OF THE CLIENT’S CAUSE 

IS TO DO SERIOUS DAMAGE TO THE INTEGRITY OF OUR ADVERSARIAL 

                                                 
7  We usually follow that discussion by looking at the ABA Model Rule noting 

that instructions from a superior will not always absolve a junior lawyer from the 

consequences of following orders.   ABA Model Rule 5.3 

8 Kaplan. criminal justice - introductory cases and materials 264-65 (1973)  

9  QUOTE Donagan at 128 
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LEGAL ORDER AND, WITH IT, TO THE DIGNITY OF THE INDIVIDUAL 

CLIENT.   

 

NEITHER IS THERE ANYTHING IMMORAL IN PREFERRING THE 

CLIENT’S INTERESTS TO THE INTERESTS OF OTHERS.   THE FACT THAT 

YOU MIGHT CHOOSE TO SPEND THIS WEEKEND HOME WITH YOUR 

CHILDREN MAY PRECLUDE YOU FROM SPENDING TIME VOLUNTEERING.  

BUT THAT DOESN’T MAKE YOUR CHOICE IMMORAL. YOUR CHOICE TO 

PURSUE ONE GOOD (FAMILY, OR A CLIENT’S INTERESTS) MAY DO 

INCIDENTAL, UNINTENDED, EVEN IF FULLY FORESEEABLE, HARM TO 

ANOTHER GOOD (VOLUNTEERING, OR THE INTERESTS OF OTHERS).  BUT 

WE LIVE IN A WORLD WHERE THERE ARE MANY UPRIGHT WAYS TO LIVE 

LIFE, AND CHOOSING ONE GOOD UNAVOIDABLY MEANS YOU WILL DO 

INCIDENTAL, IF NOT INTENTIONAL, HARM TO OTHER GOODS.   

 

SO I AGREE THAT WE CAN AND SHOULD GENERALLY PREFER OUR 

CLIENT’S INTERESTS TO OTHER INTERESTS.  BUT, JUST AS WITH THE 

CASE OF THE NAZIS AT NUREMBERG, WE SHOULDN’T ALWAYS DO SO.  

SOMETIMES, A SENSE OF PERSONAL ETHICS REQUIRES US TO SAY NO.  
 

Now, you might ask, what do I mean by ethics?  Let me be clear what I 

DON’T mean.  I don’t  mean what is tested on the multiple choice ethics bar 

exam you will all take to become lawyers.  You will hear the joke about that exam 

– the right answer seems always to be the second most ethical choice.   

 

Instead, I mean what Aristotle meant by ethics – a state of character 

displayed in good, that is morally upright, actions.  WHAT ALL DOES THIS 

ENTAIL?  THAT’S MORE THAN I CAN BITE OFF TONIGHT BUT FOR OUR 

PURPOSES IT ‘S ENOUGH TO SAY THAT MOST OF THE ANSWER TO THE 

QUESTION WE ALL PROBABLY LEARNED A LONG TIME AGO.  THE 

GOLDEN RULE, TOLERANCE, CIVILITY, AND SELF-DISCIPLINE COME TO 

MIND AS SOME OF THE CARDINAL VIRTUES OF THE GOOD LAWYER AS 

WELL AS GOOD PERSON.  Or, to put it more plainly, when facing a dilemma ask 

yourself – would your grandmother approve of your behavior?  If so, that’s ethical 
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conduct ....unless of course your grandmother was Cruella DeVille or Lizzy 

Borden.  

 

NOW LET’S ADMIT THAT WE ALL MAKE MISTAKES AND GO AWRY.  

AND, YES, THAT MOST ASSUREDLY INCLUDES US JUDGES.  I CERTAINLY 

DO.  NO ONE IS PERFECT AND ALL OF US IN THIS PROFESSION, AND 

MAYBE ESPECIALLY US JUDGES, ARE MORE IN NEED OF PENANCE THAN 

PRAISE WHEN IT COMES TO ETHICS AND CIVILITY.  THERE ARE FEW WHO 

CAN AFFORD TO LIVE IN GLASS HOUSES.  CERTAINLY I CAN’T... 

 

THE FACT IS THAT THE ETHICAL VIRTUES TAKE HARD WORK.  

ARISTOTLE TAUGHT THAT ETHICS IS A HABIT, SOMETHING THAT 

INVOLVES NOT JUST BELIEF BUT ACTION, REPETITION, REINFORCEMENT, 

SUCCESS, FAILURE, AND LEARNING FROM OUR MISTAKES. 

 

AND LET ME ASSURE YOU, TOO, THAT YOU WILL FACE MANY 

ETHICAL CHALLENGES IN THE PRACTICE OF LAW.  I GUARANTEE IT. 

 

CONSIDER THIS: YOUR OPPOSING COUNSEL SHADES FACTS OR CASE 

HOLDINGS IN HIS OR HER BRIEF.  HOW TEMPTING IS IT TO RESPOND BY 

CALLING THAT A “LIE,” RATHER THAN SIMPLY POINT OUT TO THE COURT 

THAT COUNSEL ERRED AND THEN CITE THE TRUE FACTS AND LAW TO THE 

COURT?   

 

OR MAYBE OPPOSING COUNSEL WON’T PRODUCE ANY DISCOVERY 

TO YOUR SIDE, YET DEMANDS MASSIVE DISCOVERY FROM YOUR CLIENT.  

YOUR CLIENT DOESN’T WANT TO INCUR THE EXPENSE OF PROVIDING 

DISCOVERY WITHOUT GETTING SOMETHING IN RETURN.  HOW EASY IS IT 

TO REFUSE PRODUCTION AND ENGAGE IN A GAME OF TIT FOR TAT? 

 

AT THE END OF THE DAY, THOUGH, YOUR INTEGRITY – YOUR STATE 

OF CHARACTER, AS ARISTOTLE WOULD HAVE IT – IS AMONG THE MOST 

VALUABLE THINGS IN YOUR POSSESSION.  NOT THE MONEY OR THE 
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CLIENTS, THE WINS OR THE LOSSES.....THE REWARD OF ETHICAL 

PRACTICE IS THE EASE OF MIND YOU WILL ENJOY WHEN YOU GO TO 

SLEEP, WHEN YOU TELL YOUR CHILDREN ABOUT YOUR CAREER, WHEN 

YOU RETIRE WITH A CLEAR CONSCIENCE.   AND, LET ME ASSURE YOU, 

THESE ARE NO SMALL THINGS.... 

 

FOR ME, ONE GREAT REMINDER OF ALL THIS IS THE SCENE IN 

ROBERT BOLT’S PLAY A MAN FOR ALL SEASONS  WHEN THOMAS 

MORE IS BETRAYED BY HIS PROTÉGÉ, RICHARD RICH.  AFTER RICH 

OFFERS PERJURED TESTIMONY AT THE TRIAL AGAINST MORE, MORE 

SEES RICH WEARING A NEW CHAIN OF OFFICE – ONE THAT SIGNIFIES 

RICH HAS BECOME ATTORNEY GENERAL FOR THE RELATIVELY SMALL 

PRINCIPALITY OF WALES.  MORE ASKS, “RICHARD, THE LORD SAID 

THAT IT DID NOT PROFIT A MAN TO GAIN THE WHOLE WORLD IF HE LOST 

HIS SOUL.  THE WHOLE WORLD, RICHARD ... BUT FOR WALES?”  

TODAY, WE MIGHT ASK OURSELVES:  OUR SOUL FOR A TRIAL?  OR SOME 

LOUSY DISCOVERY MOTION?  

 

 *     *     * 

 

TOWARD THE END OF THE SEMESTER WHEN MY LEGAL ETHICS 

CLASS IS GRAPPLING WITH THE QUESTION WHAT IT MEANS TO BE A GOOD 

PERSON AND A GOOD LAWYER, I ASK THEM TO DO THIS EXERCISE.  I ASK 

THEM TO TAKE TIME TO WRITE THEIR OBITUARY AS THEY HOPE IT WILL 

APPEAR IN THE LOCAL NEWSPAPER.10  I THEN ASK THEM:  DID YOUR 

OBITUARY EXTOL YOUR VIRTUES AT USING RAMBO LITIGATION TACTICS 

FOR YOUR CLIENT?  YOUR ABILITY AND WILLINGNESS TO WIN AT ANY 

COST? 

 

THEN I SOMETIMES READ TO THEM ONE OBITUARY I CAME ACROSS 

                                                 
10  Lerman Schrag suggestion 
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MANY YEARS AGO AS A LAW STUDENT, WALKING THROUGH THE OLD 

GRANARY BURIAL GROUND IN BOSTON.  IT’S WHERE PAUL REVERE, 

JOHN HANCOCK, AND SO MANY OTHER LEADERS OF OUR FOUNDING 

GENERATION ARE BURIED.  AND THERE, I CAME ACROSS THE 

TOMBSTONE OF A LAWYER WHO TODAY IS FAR LESS WELL-KNOWN.11  

HIS NAME WAS INCREASE SUMNER.  HE SERVED AS A JUDGE AND 

PUBLIC SERVANT AND ALSO AS A PRIVATE PRACTITIONER.  ETCHED INTO 

HIS TOMBSTONE OVER 200 YEARS AGO WAS THIS DESCRIPTION OF THE 

MAN -- 

 

AS A LAWYER, HE WAS FAITHFUL AND ABLE; 

AS A JUDGE, PATIENT, IMPARTIAL, AND DECISIVE; 

AS A CHIEF MAGISTRATE, ACCESSIBLE, FRANK, AND INDEPENDENT. 

 

IN PRIVATE LIFE, HE WAS AFFECTIONATE AND MILD; 

IN PUBLIC LIFE, HE WAS DIGNIFIED AND FIRM. 

 

PARTY FEUDS WERE ALLAYED BY THE CORRECTNESS OF HIS 

CONDUCT; 

CALUMNY WAS SILENCED BY THE WEIGHT OF HIS VIRTUES; 

AND RANCOR SOFTENED BY THE AMENITY OF HIS MANNERS. 

 

THOSE WORDS HAVE STUCK WITH ME OVER THE YEARS.  THEY SERVE, 

AT LEAST FOR ME, AS A REMINDER OF THE GOOD LIFE THAT CAN BE LED 

IN THE LAW, A REMINDER OF THE WORK AND PRACTICE THAT IT TAKES 

TO MAKE THAT HAPPEN, AN ENCOURAGEMENT TO GOOD HABITS WHEN I 

FAIL AND FALTER, AND AN ASSURANCE THAT IT IS POSSIBLE TO BE BOTH 

A GOOD LAWYER AND A GOOD PERSON.   

 

THANK YOU FOR HEARING ME OUT AND THE PRIVILEGE TO BE WITH 

                                                 
11  Work in Lyceum address. 
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YOU THIS EVENING. 
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Anschutz talk Sept 1, 2010 

 

 

They say a country’s prosperity depends on 3 things - sound money, 

private property, and the rule of law.   

 

This crowd hardly needs to hear from me about the first two or the 

problems we face on those scores 

 

Chat with you briefly tonight about some threats to 3d item on the 

list and some nascent threats I see to the rule of law 

 

Don’t mean to offend anyone or sound an undue alarm.   

 

We enjoy one of the great legal systems on earth.   

 

But just as other elements essential to our prosperity are facing 

their problems today, the rule of law isn’t immune from its 

challenges... 

 

Discuss briefly three such problems with you... 
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1.   The discovery process associated with civil litigation in our country 

has become way too expensive and takes way too long 

 

Archetype - US v IBM.   

Lasted 13 years 

66 million pages produced 

Some say 2000 depositions taken 

All over charge IBM monopolized computer market - 

quaint 

No trial ever took place 

Just quietly dropped.  No public vindication... 

 

Not that long ago, we used to have trials without discovery.   Now 

we have discovery without trials 

 

What are consequences of this? 

 

First, it prices many out of court.  Can’t afford to bring 

meritorious suits. 

 

Second, encourages people to settle nonmeritorious 

suits rather than try them.  It’s cheaper to settle than 

win. 

 

So we have created a sort of tribute system to the 

lawsuit entrepreneurs.  Like the Barbary Pirates, 

easier to pay than fight... 

 

Other problems, too.  Lose involvement by juries.  

The jury trial is our most democratic institution.  Now, 

most cases never get there.   Reduced involvement of 

SUPP 12d-000056



 

 

3 

citizens in justice system 

And there’s now a lack of transparency.  Justice is 

dispensed in confidential 

settlement, not courtroom 

verdict.    

 

Hate to say it, but my brothers and sisters at the bar 

benefit from all this.  Today, it’s estimated that half of 

law firm revenues come from discovery.  I wonder if 

that understates it.    

 

Many lawyers don’t even know how to try cases 

anymore.  The courts’ case loads are up, hugely.  But 

the civil trial is virtually extinct.   

 

We have litigation partners at law firms who have never 

tried a case to verdict.  But they do know how to fight 

over discovery. 

 

So a case I was involved in as a lawyer, called in to help at trial at the 

last minute, Ronald Perelman v Morgan Stanley, a multi-billion dollar 

fraud case became a trial not on the merits of the fraud, but one over 

discovery compliance by MS and its predecessor lawyers.   

SUPP 12d-000057



 

 

4 

 

 

Dickens Bleak House... suit over an inheritance... 

 

Jarndyce and Jarndyce drones on.   

This scarecrow of a suit has, in course 

of time, become so complicated that no 

man alive knows what it means Fair 

wards of court have faded into 

mothers and grandmothers; a long 

procession of [judges] has come in and 

gone out; the legion of bills in the suit 

have been transformed into mere bills 

of mortality  but Jarndyce and 

Jarndyce still drags its dreary length 

before the court, perennially hopeless.”   

Charles Dickens, Bleak House 4-5 

(Bantam 2006) (1853). 

 

Reality imitates fiction now perhaps more 

than ever 

 

SUPP 12d-000058



 

 

5 

2. Recent efforts to sidestep legal process 

 

As expense and burdens grow, litigants seek to escape the system and create ad hoc 

private justice.  So private parties increasingly rely on arbitration and mediation.   

 

Can debate wisdom of that between private parties, but I want to focus on what happens 

when Govt gets into the act. 

 

Increasingly, we’ve seen efforts by Govt to sidestep normal legal dispute resolution 

processes to create its own ad hoc private justice programs.   

 

So, for example, Chrysler, Govt sought to overcome normal Bkptcy processes and 

priorities. 

 

And in BP the Govt created a wholly independent judicial system headed by a private 

hire-a-judge who feels unconstrained to write and speak publicly about the case 

 

Not to suggest you need to have sympathy for those companies 

 

But it’s a notable new development when Govt sidesteps normal legal processes and 

worth keeping an eye on.  

 

Of course not unprecedented. 

 

Lincoln in civil war suspended Habeas over objection from courts that he was 

acting unconstitutionally.   

 

But it’s worth asking whether Govtl ad hoc private justice systems are a short term blip or 

a portent of long term trend? 

Justice is supposed to be blind.  Outside our courthouses she is depicted holding scales w 

blindfold.   

 

Ours isn’t an ad hoc justice system, one for people we like and another for those we 

don’t.  Nature of justice shouldn’t depend on popularity of cause. 
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3. Nomination and confirmation of judges 

 

Understandable political branches want to take a close look at nominees for jobs with life 

tenure 

 

Esp when we live in system where judges have last word on constitution, 

empowered to strike down legislation – concept foreign even to our English 

friends and most other Western countries 

 

At same time, degree and vitriol associated with nom and confim of judges has changed 

dramatically in recent years 

 

Supreme court level you see.   Weeks of debate and speechifying followed by 

partisan votes. 

 

Not that long ago, qualifications was focus and these things were 

much shorter.   

BRW 15 mins.   

Warren Burger 45 mins.   

R Ginsburg in 1993 1 hour   

 

As recently as 1986, Scalia confirmed 97-0.   

 

Lately, he’s questioned whether he could be confirmed by 

ANY vote in today’s environment, let alone a unanimous 

one. 

 

Tip of iceberg.  What you don’t see is larger portion of the 

behemoth swimming beneath surface.   

 

In recent years, the vitriol has spread even to appellate 

judges like myself (150 nation) and even to trial court 

judges (1000).   

 

So, we have 2 unfilled positions for years here in Colo.  

Slowing down an already slow process even further. 

 

And justice delayed is justice denied. 
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Now, I don’t mean to offend anyone with these observations, or to 

overstate my case 

 

Our legal system still envy of much of world.   

 

Compared to other immediate threats to prosperity, these may not 

sound the most urgent 

 

But speaking candidly, nothing is inevitable and we can’t take the rule of 

law in our socy for granted. 

 

Can’t assume these problems will take care of themselves. 

 

Already longest lived democracy in history.  Other demos to reach 

our age lost control, decayed, given in to despotic rule. 

 

Things don’t have to be as they are.   

 

Our Founders knew that.   

Seems inevitable today that they should have prevailed.   

 

 

But at time, they didn’t know that.  Fighting most powerful 

nation on Earth.  If they lost - and lose they might - they 

knew for a certainty that they’d be hanged.  

 

 BF if we don’t hang together hang separately.  Sounds 

like a nice turn of phrase now, but it was deadly 

serious.  

 

Nothing’s inevitable.   
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It is not inevitable our rule of law will remain intact for future 

generations.   

 

It is not inevitable we will hand our children a better country than was 

handed to us. 

 

It is not inevitable that we should succeed where history tells us other 

democratic experiments have failed. 

 

So I ask you tonight to be vigilant to all threats to our prosperity 

including those emergent threats to our rule of law.  
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5 things talk w TMT to FFA 
 
Promised 5 things. 
TMT will take turns.   
3 each 
So really getting extra bonus. 
Be quick, leave time for questions 
 
Risks 
 

• You know it.  Lawyers are risk averse.  Success for us 
always meant jumping through next hoop placed before 
us.  College.  Law school.  Practice. 

 
• No one says it this way, but message is.  Conform, be 

obsequious, don’t say or write anything that might be 
controversial, and stay in the same job forever.  That 
way, when everyone else retires or dies off you’ll be left 
on top and make out like a bandit.   

 
• WE ALL KNOW THE GOLDEN HANDCUFFS ARE REAL.  AND 

THEY GET TIGHTER OVER TIME, AS YOUR INCOME INCREASES 

AND YOU TAKE ON RESPONSIBILITIES FOR FEEDING OTHER 

PEOPLE, BOTH AT HOME AND AT THE OFFICE.  NOTHING IS 

WRONG WITH THAT.  IT IS THE NATURE OF LIFE, AND WE ALL 

HAVE OBLIGATIONS TO TAKE CARE OF THOSE WHO DEPEND 

ON US.    
 

• BUT DON’T ALWAYS SUCCUMB TO THE MOST OBVIOUS PATH.  

YOU DON’T WANT TO FIND YOURSELF HEADED INTO 

RETIREMENT WONDERING:  WHAT IF YOU HAD RUN FOR 
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OFFICE?  STARTED YOUR OWN LAW FIRM?  JOINED THAT 

NONPROFIT?  
 

I’ve found that taking risks has made me wildly happy 
when I’ve succeed and wise when you fail.  

 
•  Best things I’ve done involved taking risks. 
 

Doctorate after law school; everyone else 
making money.  Dad told me - really think 
looking back wish 30 v 28 yrs in practice 

 
Joining start up small firm v. big ones 

 
Trying cases, arguing appeals immediately. 
Won some, lost some.  But beat the heck out 
of training sessions and watching others.   

 
Read Irving Younger.  All you need to 
know. 

 
Quit lucrative practice to take govt job.  Never 
in wildest dreams thought it would lead to this. 
 

• It does mean you will incur a lot of anxiety along 
the way 

Grey hair, sleepless night 
Risks don’t pay off wo lots of work. 

 
If you don’t want that, don’t worry.  For the safe and 
easy path to the top of the mountain, follow the herd.  
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It’ll get you there.  But there’s truth in the maxim that 
you regret risks didn’t try, not those you did. 

 
How Important It is to Always, Always work on your writing 
 

Writing is most of what we do, as litigators.  But it’s hard.  Anyone who says it’s 
easy is boasting or not really very successful at it.   

 
I think success comes from trained dismay.  Train yourself to put down you brief, 
maybe day or 2, return to it.  And then come at it again with a critical eye.  Train 
yourself to like nothing you see.  Soon enough, it’ll come easy.  I’d de dismayed 
how so much of what I had written would read like a parrot mimicking lines from 
other sources.  How lines snuck their way in that might please the client but 
surely would not hold up to scrutiny from an independent decision-maker.  How 
altogether one-sided, rhetorical, auto-pilot so much of it appeared. 

 
Only after identifying every logical hole, every easy assumption, every mistake — 
only then I found I could begin to write something that approached a thoughtful 
and reflective dialogue with my opponent.  Usually from scratch 

 
What does a brief with that sort of integrity look like and what traits distinguish it 
from lesser breeds?  Here are a few clues 

 
There’s the brief that begins with a statement of the case and a statement of 
the facts that, between them, describe every nuance in the life of the case, 
however obscure, aged, and irrelevant.  Sometimes twice.  But while 
awash in detail, no unifying message or theme.  No introductory paragraph 
offering an overview and theory of the case.   

 
Or take argument headings or statements of the issue.  Some say almost 
nothing, like: 

 
Argument 1 

 
while others try to say everything, full para in bold and caps. 

 
Both extremes suggest a reflexive, by-the-numbers approach.  
Writing like this may be relatively easy but it makes reading and 
understanding a good deal harder.  

SUPP 12d-000065



 

 
4 

 
Then there’s how the brief handles cases.  When a word search on an 
electronic database yields a sentence from an earlier case that support the 
client’s cause, how tempting is it to slap into the brief?  After all, isn’t an 
idea always better coming out of someone else’s mouth? And what’s 
another citation in a string already a half-dozen long?  Better yet, make it a 
block quote. 

 
There come other clues, too,  

 
The brief that substitutes case analogy after case analogy for reasoning 

 
The brief that nests could-be and should-be topic sentences and other key 
arguments in parentheticals after case citations or, better yet, in footnotes.   

 
The brief that suggests the able if human district judge committed 33 
reversible errors . . . all before summary judgment (yes, I have seen that).   

 
The brief that buries colorable arguments among ones that can only be 
described as frivolous — like there’s insufficient evidence to support my 
client’s conviction even though witnesses saw him rob the bank, police 
chased and tackled him, and the loot was found in his dye-stained hands.   

 
A painful writer questions the necessity and impact of each word, aware 
that less is often more, that appeals can be lost by overstatement, 
exaggeration, and sometimes just by saying too much.   

The painful writer remembers the apocryphal tale about Earnest Hemingway 
winning a bet to tell a story in fewer than ten words by writing, “For sale: baby 
shoes, never worn.”  He did it with four words to spare.  That kind of evocative 
terseness is hard won.  

Mentors/Self Serious 
 
 

Teach legal ethics at CU.  Important that it’s taught but studies show who you 
become as a lawyer is largely determined by first boss or two you encounter.   

 
Some call this an “unhappy, unhealthy, and unethical profession.”  If that’s 
who you’re surrounded by, that’s who you’re likely to become. 

 
Be picky.  Ethics, of course; smarts, too.  Surround yourself with people better 
than you, you will become better too.  Maybe economy makes that hard.  But 
you can’t afford not to take this one seriously. 
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At home as well as the office.  Doubly hard to be successful here if 
life there is falling apart. 

 
As you go along, head stuck in cases, in the middle of your career and so many 
things, sometimes take a deep breath to remember the beginning or end of your 
legal career. 

 
What do I mean?   

 
It’s just this:  Don’t ever forget why you wanted to become a lawyer in the 
first place.  Was it only to make money and rack up wins, or did you also 
want to find a way, some way, to make a difference in the lives of your 
clients, community, and country?  I know you came to the law hoping to 
make a difference.  Remember that.  And remember that the law is 
abundant with many different and rewarding ways to live that kind of life.  
If they aren’t at hand right now, go seek them out.  

 
And live with the end in mind.  So that when the time comes to hang up 
your gloves you aren’t wandering alone through your mansion wondering 
what it was all for, but sitting in a warm home surrounded by a family proud 
of your life’s story.  It’s a short journey from here to there.   
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FORMER REAGAN EPA DIRECTOR ANNE BURFORD DIES

In 1950, he got a job as a clerk typist at CBS and eventually got assignments for live radio shows, writing as much 
as one score a week. He later turned to television.

In the late 1950s he began composing for movies. His career took off in the 1960s with such major films as "Lonely 
Are the Brave" and "The Blue Max." He earned his first Academy Award nomination for his work on 1962's "Freud."

Goldsmith was known for his versatility and his experimentation. He added electronics to the woodwinds and 
brasses of his scores. For 1968's "Planet of the Apes," he got a blaring effect by having his musicians blow horns 
without mouthpieces. With a puckish sense of humor, he reportedly wore an ape mask while conducting the score.

"He experimented a lot, and that's what made him so popular with his fans," Carruth said.

Some of his motion picture scores were adapted for ballets. Goldsmith also composed orchestral pieces and taught 
occasional music classes at local universities.

He is survived by his wife, Carol; children Aaron, Joel, Carrie, Ellen Edson and Jennifer Grossman; six 
grandchildren; and a great-grandchild.

-- Associated Press

Classification

Language: ENGLISH

Subject: DEATHS & OBITUARIES (90%); US ENVIRONMENTAL LAW (90%); CONSERVATION (90%); AIR 
QUALITY REGULATION (90%); ENVIRONMENTAL DEPARTMENTS (90%); POLITICAL PARTIES (89%); US 
FEDERAL GOVERNMENT (89%); GOVERNMENT BUDGETS (89%); ENVIRONMENTAL LAW (89%); PUBLIC 
FINANCE (89%); US PRESIDENTS (89%); ENVIRONMENT & NATURAL RESOURCES (89%); LAWYERS (89%); 
PESTICIDES (89%); RESIGNATIONS (89%); LAW SCHOOLS (86%); US REPUBLICAN PARTY (79%); NATURAL 
RESOURCES (78%); TOXIC & HAZARDOUS SUBSTANCES (78%); SUPERFUND (78%); POLLUTION & 
ENVIRONMENTAL IMPACTS (78%); US STATE GOVERNMENT (78%); APPOINTMENTS (78%); HAZARDOUS 
WASTE (77%); CONSERVATISM (76%); LEGISLATIVE BODIES (76%); ENERGY & UTILITY LAW (75%); 
SCHOOL BUDGETS (75%); US DEMOCRATIC PARTY (74%); ENVIRONMENTAL CLEANUP (73%); 
APPROVALS (73%); WATER QUALITY REGULATION (73%); ENVIRONMENTALISM (73%); SCANDALS (73%); 
CANCER (72%); JUSTICE DEPARTMENTS (71%); GRADUATE & PROFESSIONAL SCHOOLS (69%); 
PRIVILEGED COMMUNICATIONS (68%); LAW ENFORCEMENT (68%); EMPLOYEE TERMINATION (52%); 
Obituary

Company: XIAMEN ANNE CORP LTD   (90%);  XIAMEN ANNE CORP LTD  (90%);  BELL TELEPHONE CO OF 
PENNSYLVANIA  (53%)

Organization: US ENVIRONMENTAL PROTECTION AGENCY   (84%);  US ENVIRONMENTAL PROTECTION 
AGENCY  (84%);  UNIVERSITY OF COLORADO   (82%);  UNIVERSITY OF COLORADO  (82%)

Ticker: 002235 (SZSE)  (90%)

Industry: BUDGETS (90%); GOVERNMENT BUDGETS (89%); LAWYERS (89%); PESTICIDES (89%); LAW 
SCHOOLS (86%); LANDFILLS (78%); TOXIC & HAZARDOUS SUBSTANCES (78%); SUPERFUND (78%); 
HAZARDOUS WASTE (77%); BUDGET CUTS (75%); ENERGY & UTILITY LAW (75%); SCHOOL BUDGETS 
(75%); ENVIRONMENTAL CLEANUP (73%); TELECOMMUNICATIONS SERVICES (70%); GRADUATE & 
PROFESSIONAL SCHOOLS (69%); HAZARDOUS WASTE TREATMENT & DISPOSAL (57%)

Person: RONALD REAGAN (89%)
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FILED
United States Court of

Appeals
Tenth Circuit

September 18, 2008

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

ARTHUR D'AMARIO, III, 

          Petitioner - Appellant,

v.

BLAKE DAVIS,

          Respondent - Appellee.

No. 08-1191
(D.C. No. 1:07-CV-02257-ZLW)

ORDER

Before KELLY , BRISCOE , and GORSUCH , Circuit Judges.

The petitioner appeals the dismissal by the United States District Court for the

District of Colorado of his petition for writ of habeas corpus filed pursuant to 28

U.S.C. § 2241.  Because the petitioner has not demonstrated “a reasoned,

nonfrivolous argument on the law and facts in support of the issues raised on

appeal,” Caravalho v. Pugh , 177 F.3d 1177, 1179 (10th Cir. 1999), we deny the

petitioner leave to proceed on appeal without prepayment of fees. 

In his petition, the petitioner challenged a criminal judgment entered by the

United States District Court for the District of Rhode Island following his conviction

for being a felon in possession of a firearm.  He also alleged that the execution of his
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sentence is illegal and unconstitutional because he is being denied credit for time

served in state custody.

The district court dismissed the petition.  The court concluded that the

challenges to the legality of the conviction and sentence must be brought pursuant

to 28 U.S.C. § 2255, and that § 2255 provides the petitioner with an adequate and

effective remedy.  The court also determined that the challenge to the execution of

the sentence was the subject of a prior § 2241 petition, in which the claim was

decided on the merits, and, therefore, the claim was barred because it was successive

and abusive.  

The court also denied leave to proceed on appeal in forma pauperis,

determining that the appeal was not being taken in good faith and because the

petitioner did not show the existence of a reasoned nonfrivolous argument on the law

and facts in support of the issues raised on appeal.  See 28 U.S.C. § 1915(a)(3).

Normally, “‘[a] petition under 28 U.S.C. § 2241 attacks the execution of a

sentence rather than its validity and must be filed in the district where the prisoner

is confined.  A [section 2255 motion] attacks the legality of detention, and must be

filed in the district that imposed the sentence.’”  Haugh v. Booker, 210 F.3d 1147,

1149 (10th Cir.2000) (quoting  Bradshaw v. Story, 86 F.3d 164, 166 (10th

Cir.1996)).  Section 2241 “is not an additional, alternative, or supplemental remedy

to 28 U.S.C. §  2255.” Bradshaw , 86 F.3d at 166.  Only if the petitioner shows that

§ 2255 is “inadequate or ineffective” to challenge the validity of a judgment or

sentence may a prisoner petition for such a remedy under 28 U.S.C. § 2241. Id .

SUPP 13c-000048



3

“Failure to obtain relief under § 2255 does not establish that the remedy so provided

is either inadequate or ineffective.” Id . (quotation omitted).  

The petitioner has not established the inadequacy or ineffectiveness of 28

U.S.C. § 2255.  

In addition, the court correctly concluded that the § 2241 claim was

successive.  See 28 U.S.C. § 2241(a);  McCleskey v. Zant , 499 U.S. 467, 483-85

(1991); George v. Perrill, 62 F.3d 333, 334-35 (10th Cir. 1995).  Although the

petitioner represents that the previously filed § 2241 petition was dismissed without

prejudice for failure to exhaust administrative remedies, this is not entirely correct.

The first § 2241 petition was dismissed without prejudice, but a subsequent petition

was denied on the merits.  See D’Amario v. Zenk , 131 Fed. Appx. 381 (3d Cir. 2005)

(unpublished).  See also discussion in United States v. D’Amario , 350 F.3d 348, 352-

53 (3d Cir. 2003).  Accordingly the district court did not err in dismissing the § 2241

claim. 

Permission to proceed on appeal in forma pauperis is DENIED  and this appeal

is DISMISSED .

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

Ellen Rich Reiter
Deputy Clerk/Jurisdictional Attorney
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*  This order is not binding precedent except under the doctrines of law of
the case, res judicata, and collateral estoppel.  It may be cited, however, for its
persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.

FILED
United States Court of Appeals

Tenth Circuit

June 30, 2010

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

TENTH CIRCUIT

SOJOURN CARE, INC.,d/b/a Sojourn
Care of Tulsa, a Delaware corporation,

Plaintiff-Appellant/Cross-
Appellee,

v.

KATHLEEN SEBELIUS, Secretary of
the United States Department of
Health and Human Services,

Defendant-Appellee/Cross-
Appellant.

Nos. 09-5031, 09-5066
(D.C. No. 4:07-CV-00375-GFK-PJC)

(N.D. Okla.)

ORDER*

Before HARTZ, GORSUCH, and HOLMES, Circuit Judges.

These appeals are dismissed for lack of appellate jurisdiction.  Sojourn

Care Inc.’s complaint contains a single cause of action.  It contends that a

regulation used to calculate certain reimbursements to hospice providers such as

itself (42 C.F.R. § 418.309) is contrary to Title XVIII of the Social Security Act

(42 U.S.C. § 1395f(i)).  So far, the district court has awarded Sojourn a
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declaratory judgment but deferred decision on certain other forms of relief

requested by Sojourn until after a remand to the Provider Reimbursement Review

Board (PRRB), for additional proceedings, can be completed.  In these

circumstances we lack a final judgment that might afford us appellate jurisdiction

under 28 U.S.C. § 1291.  See Liberty Mut. Ins. Co. v. Wetzel, 424 U.S. 737, 743-

44 (1976).  Neither, in these circumstances, is there a proper basis for the

government’s cross-appeal.  The government, like Sojourn, will have an avenue

for obtaining judicial review of any adverse decision by the district court when

the case reaches a final judgment.  See Bender v. Clark, 744 F.2d 1424, 1428

(10th Cir. 1984).

If we lack appellate jurisdiction to hear Sojourn’s appeal under § 1291,

Sojourn contends we should still issue a writ of mandamus.  See 28 U.S.C. §

1651(a).  But a writ of mandamus is a “drastic remedy” that may be “invoked

only in extraordinary situations.”  Barclaysamerican Corp. v. Kane, 746 F.2d 653,

654 (10th Cir. 1984) (quotation marks omitted).  This is not such a case.  Sojourn

can obtain meaningful review of the district court’s rulings in the normal course,

when proceedings finish.  See In re: Cooper Tire & Rubber Co., 568 F.3d 1180,

1187 (10th Cir. 2009) (“[T]he party seeking issuance of the writ must have no

other adequate means to attain the relief he desires” (quotation marks omitted)). 

And whether or not the district court is in error, a question we do not decide, its

decision is not clearly and indisputably wrong, as it must be to warrant the
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**  Sojourn has not sought to invoke our jurisdiction under 28 U.S.C.
§ 1292(a)(1), and it is our general practice to avoid passing on possible arguments
in support of our jurisdiction that the parties themselves haven’t raised and had
the opportunity to join issue on.  Cf. Kaw Nation ex rel. McCauley v. Lujan, 378
F.3d 1139, 1142 (10th Cir. 2004) (“[W]e need not consider a new argument in
support of jurisdiction” not raised in a party’s opening brief).  We see no reason
to depart from that practice in this case.

- 3 -

issuance of a writ.  See id.  (writ of mandamus may issue only when right to it is

“clear and indisputable” (internal quotation marks omitted)).**

These appeals are DISMISSED.

Entered for the Court,

ELISABETH A. SHUMAKER, Clerk
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FILED
United States Court of Appeals

Tenth Circuit

June 8, 2012

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

OLOYEA D. WALLIN,

Plaintiff-Appellant,

v.

RODNEY ACHEN; MASCARENAS;
BELL; T. STENZEL; R. BASTIDOS;
DAVE ALLEN; JAMES ABBOT,
Warden of CTCF; MASSEY; HENRY
WILLIAMS; TOOMEY;
BENEVIDEZ; FAZZINO; MARY
ANN ALDRICH; TOFOYA;
CARLAND; JANTZ;
LOPEZ-MARTINEZ; LOPEZ, JOHN
and JANE Doe of CDOC;
ARISTEDES ZAVARAS, Executive
Director of CDOC,

Defendants-Appellees.

No. 11-1201
(D.C. No. 1:10-CV-01317-LTB)

(D. Colo.)

ORDER

Before TYMKOVICH, BALDOCK, and GORSUCH, Circuit Judges.

Plaintiff-appellant Oloyea D. Wallin, a state prisoner, seeks to appeal the

district court’s orders dismissing his civil rights action, denying his motion for

reconsideration, and denying his motion to amend the complaint.  He has not paid

the filing fee for this appeal, but seeks to proceed in forma pauperis (IFP) under

28 U.S.C. § 1915.  

SUPP 13c-000053



On April 16, 2012, we entered an order directing appellant to either pay the

full amount of the filing fee forthwith or show cause why this appeal should not be

dismissed because he had “struck out” under the Prison Litigation Reform Act

(“PLRA”), id. § 1915(g), prior to filing this appeal on May 3, 2011.  We granted

his motion for an extension of time, allowing him until June 4 to respond and

stating that no further extensions would be granted.  Mr. Wallin failed to file a

response by June 4, so we now proceed to rule on his IFP motion.

Under PLRA, prisoners initiating civil actions and appeals must pay the full

amount of the filing fee, but they may pay the fee in monthly installments if they

are granted leave to proceed IFP.  See id. § 1915(b).  PLRA further provides,

however, that

[i]n no event shall a prisoner bring a civil action or appeal a judgment
in a civil action or proceeding under this section if the prisoner has,
on 3 or more prior occasions, while incarcerated or detained in any
facility, brought an action or appeal in a court of the United States
that was dismissed on the grounds that it is frivolous, malicious, or
fails to state a claim upon which relief may be granted, unless the
prisoner is under imminent danger of serious physical injury.

Id. § 1915(g).

Prior to filing the present appeal, appellant, while incarcerated or detained,

had filed at least three civil actions or appeals that were dismissed as frivolous,

malicious, or for failure to state a claim upon which relief may be granted.  In

Wallin v. Arapahoe County Detention Facility, 244 F. App’x 214, 221 (10th Cir.

2007), we considered three of appellant’s appeals, holding that appeals

-2-

SUPP 13c-000054



No. 06-1376 and No. 06-1416 were frivolous and declaring two strikes under

§ 1915(g).  The Supreme Court allowed appellant an extension of time until

February 21, 2008, in which to file a petition for writ of certiorari from our

decision, but the Supreme Court’s website indicates that appellant did not file one. 

Thus, the two strikes we assessed in Wallin v. Arapahoe County Detention Facility

ripened to be counted against appellant’s civil filings on February 21, 2008, when

his time to file a petition for writ of certiorari expired.  See Hafed v. Fed. Bureau

of Prisons, 635 F.3d 1172, 1175 (10th Cir. 2011). 

In addition, in the district court case underlying appeal No. 06-1376, the

district court dismissed appellant’s complaint without prejudice because his claims

were premature under Heck v. Humphrey, 512 U.S. 477, 486-87 (1994). 

See Wallin v. McCabe, No. 06-cv-01322, slip op. at 3 (D. Colo. July 20, 2006). 

We noted in Smith v. Veterans Administration, 636 F.3d 1306, 1312 (10th Cir.

2011), that “[o]ur precedent holds that the dismissal of a civil rights suit for

damages based on prematurity under Heck is for failure to state a claim.” 

Moreover, “[i]t is irrelevant under § 1915(g) whether the district court

affirmatively stated in the order of dismissal that it was assessing a strike.”  Id.

at 1313.  “In fact, because a district court’s order of dismissal cannot count as a

strike in this circuit until the prisoner ‘has exhausted or waived his appeals[,]’

Jennings[ v. Natrona Cnty. Det. Ctr. Med. Facility], 175 F.3d [775,] 780

[(10th Cir. 1999)], it will be more usual that a district court’s order of dismissal

-3-
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will not state that it is a strike.”  Id.  As a result, the dismissal in Wallin v.

McCabe is a strike under § 1915(g), and it ripened to be counted against

appellant’s civil filings on February 21, 2008, when the extension of time allowed

by the Supreme Court for appellant’s petition for writ of certiorari in appeal

No. 06-1376 expired.  

Thus, appellant accumulated three strikes and “struck out” on February 21,

2008.  As a result, the prepayment requirement imposed by § 1915(g) applies to

this appeal, which appellant filed in this court on May 3, 2011.  But he has neither

paid the filing fee nor shown why he is not required to pay.  We decline to

consider his untimely response to our show cause order.

Appellant’s motion for leave to proceed IFP is denied.  The appeal is

DISMISSED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk

-4-
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CERT. GRANTED 

Pauly v. White, 817 F.3d 715 (10th Cir. 2016) (denying rehearing en banc) (Gorsuch, J., 
dissenting from denial of rehearing en banc), cert. granted, judgment vacated, 
2017 WL 69170 (Jan. 9, 2017).  

United States v. Nichols, 784 F.3d 666 (10th Cir. 2015) (denying rehearing en banc) 
(Gorsuch, J., dissenting from denial of rehearing en banc), cert. granted, 136 S. Ct. 
445 (Nov. 6, 2015), rev’d, 136 S. Ct. 1113 (2016).  

Warner v. Gross, 776 F.3d 721 (10th Cir. 2015), cert. granted, 135 S. Ct. 1173 (Jan. 23, 
2015), aff’d, 136 S. Ct. 2726 (2015). 

Direct Marketing Ass’n v. Brohl, 735 F.3d 904 (10th Cir. 2013), cert. granted, 134 S. Ct. 
2901 (July 1, 2014), rev’d 135 S. Ct. 1124 (2015). 

United States v. Loughrin, 710 F.3d 1111 (10th Cir. 2013), cert. granted, 134 S. Ct. 822 
(Dec. 13, 2013), aff’d, 134 S. Ct. 2384 (2014). 

Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114 (10th Cir. 2013), cert. granted, 134 
S. Ct. 678 (Nov. 26, 2013), aff’d, 134 S. 2751 (2014). 

Tarrant Regional Water Dist. v. Herrmann, 656 F.3d 1222 (10th Cir. 2011), cert. granted, 
133 S. Ct. 831 (Jan. 4, 2013), aff’d, 133 S. Ct. 2120 (2013). 

United States v. Dolan, 571 F.3d 1022 (10th Cir. 2009), cert. granted, 558 U.S. 1104 
(Jan. 8, 2010), aff’d, 560 U.S. 605 (2010). 

Summum v. Pleasant Grove City, 499 F.3d 1170 (10th Cir. 2007), cert. granted, 552 U.S. 
1294 (Mar. 31, 2008), rev’d 555 U.S. 460 (2009). 

United States v. Gonzales, 252 F. App’x 900 (10th Cir. 2007), cert. granted, judgment 
vacated, and remanded sub nom. Sanchez v. United States, 552 U.S. 1278 (2008). 

United States v. Trotter, 483 F.3d 694 (10th Cir. 2007), cert. granted, judgment vacated, 
552 U.S. 1090 (2008). 

 

CERT. DOCKETED 

A.M. v. Holmes, 830 F.3d 1123 (10th Cir. 2016), petition for cert. filed, (U.S. Feb. 8, 
2017) (No. 16-984). 

Ute Indian Tribe of the Uintah v. Myton, 835 F.3d 1255 (10th Cir. 2016), petition for 
cert. filed, (U.S. Jan. 10, 2017) (No. 16-868). 
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United States v. Pinkerton, — F. App’x —, 2016 WL 5853318 (10th Cir. 2016), petition 
for cert. filed, (U.S. Jan. 10, 2017) (No. 16-7491). 

Edens v. The Netherlands Ins. Co., 834 F.3d 1116 (10th Cir. 2016), petition for cert. 
filed, (U.S. Dec 20, 2016) (No. 16-7255). 

Hamilton v. Bird, 650 Fed.Appx. 585 (10th Cir. 2016), cert. docketed (Nos. 16-7537, -
7538, -7539) (Jan. 12, 2017). 

Smith v. Glanz, — F. App’x —, 2016 WL 5799435 (10th Cir. 2016), petition for cert. 
filed, (U.S. Dec. 16, 2017) (No. 16-7456). 

Stovall v. Chaptelain, — F. App’x —, 2016 WL 4973840 (10th Cir. 2016), petition for 
cert. filed, (U.S. Dec. 13, 2016) (No. 16-7378). 

United States v. Verdin-Garcia, 824 F.3d 1218 (10th Cir. 2016), petition for cert. filed, 
(U.S. Nov. 4, 2016) (No. 16-6786). 

Peoples v. Falk, 613 F. App’x 752 (10th Cir. 2015), petition for cert. filed, (U.S. Nov. 12, 
2015) (No. 15-6912). 

 

CERT. DENIED 

Melander v. Wyoming, 661 F. App’x 521, 2016 WL 4720052 (10th Cir. 2016), cert. 
denied, 2017 WL 160496 (Jan. 17, 2017). 

United States v. Freeburg, 655 F. App’x 649 (10th Cir. 2016), cert. denied, 2017 WL 
276259 (Jan. 23, 2017). 

Ellis v. Lemons, — F. App’x —, 2016 WL 3606937 (10th Cir. 2016), cert. denied, 137 S. 
Ct. 482 (Nov. 14, 2016).  

United States v. Sing, 653 F. App’x 646 (10th Cir. 2016), cert. denied, 137 S. Ct. 484 
(Nov. 14, 2016).  

United States v. Mitchell, 653 F. App’x 651, cert. denied, 2017 WL 69338 (Jan. 9, 2017). 

Requena v. Roberts, 650 F. App’x 939 (10th Cir. 2016), cert. denied, 137 S. Ct. 329 (Oct. 
11, 2016).  

United States v. Warren, 650 F. App’x 614 (10th Cir. 2016), cert. denied, 2017 WL 
69330 (Jan. 9, 2017) 

United States v. Wolf, 650 F. App’x 556 (10th Cir. 2016), cert. denied, 137 S. Ct. 237 
(Oct. 3, 2016). 
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United States v. Arthurs, 647 F. App’x 846 (10th Cir. 2016), cert. denied, 137 S. Ct. 254 
(Oct. 3, 2016). 

United States v. Wallace, 647 F. App’x 842 (10th Cir. 2016), cert. denied, 137 S. Ct. 254 
(Oct. 3, 2016).  

United States v. Villanueva, 821 F.3d 1226 (10th Cir. 2016), cert. denied, 137 S. Ct. 250 
(Oct. 3, 2016).  

United States v. Taylor, 639 F. App’x 571 (10th Cir. 2016), cert. denied, 137 S. Ct. 397 
(Oct. 31, 2016). 

Garrett v. Branson Commerce Park Community Improvement Dist., 645 F. App’x 710 
(10th Cir. 2016), cert. denied, 137 S. Ct. 334 (Oct. 17, 2016). 

Gilyard v. Chrisman, 644 F. App’x 863 (10th Cir. 2016), cert. denied, 2016 WL 5874463 
(Dec. 5, 2016). 

Tuffa v. Flight Services & Systems, Inc., 644 F. App’x 853 (10th Cir. 2016), cert. denied, 
137 S. Ct. 166 (Oct. 3, 2016). 

United States v. Peterman, 644 F. App’x 829 (10th Cir. 2016), cert. denied, 2016 WL 
3633065 (Dec. 12, 2016). 

Webb v. Scott, 643 F. App’x 711 (10th Cir. 2016), cert. denied, 137 S. Ct. 159 (Oct. 3, 
2016). 

United States v. Carloss, 818 F.3d 988 (10th Cir. 2016), cert. denied, 137 S. Ct. 231 (Oct. 
3, 2016). 

United States v. Hinson, 637 F. App’x 526 (10th Cir. 2016), cert. denied, 137 S. Ct. 401 
(Oct. 31, 2016). 

Lopez v. Roark, 637 F. App’x 520 (10th Cir. 2016), cert. denied, 137 S. Ct. 280 (Oct. 3, 
2016). 

United States v. Reymundo-Lima, 643 F. App’x 668 (10th Cir. 2016), cert. denied, 137 S. 
Ct. 203 (Oct. 3, 2016). 

Direct Marketing Ass’n v. Brohl, 814 F.3d 1129 (10th Cir. 2016), cert. denied, 137 S. Ct. 
591 (Dec. 12, 2016). 

United States v. Yazzie, 633 F. App’x 703 (10th Cir. 2016), cert. denied, 136 S. Ct. 2029 
(May 16, 2016). 

United States v. Mullins, 632 F. App’x 499 (10th Cir. 2015), cert. denied, 136 S. Ct. 1700 
(Apr. 18, 2016).  
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United States v. McKye, 638 F. App’x 680 (10th Cir. 2015), cert. denied, 136 S. Ct. 2522 
(June 27, 2016).  

Benton v. Addison, 624 F. App’x 667 (10th Cir. 2015), cert. denied, 136 S. Ct. 1678 
(Apr. 18, 2016). 

Jemaneh v. University of Wyoming, 622 F. App’x 765 (10th Cir. 2015), cert. denied, 136 
S. Ct. 2419 (June 6, 2016). 

United States v. Wilson, 631 F. App’x 623 (10th Cir. 2015), cert. denied, 136 S. Ct. 2532 
(June 27, 2016). 

United States v. Wilson, 503 F. App’x 598 (10th Cir. 2012), cert. denied, 134 S. Ct. 335 
(Oct. 7, 2013).  

United States v. Delgado, 620 F. App’x 673 (10th Cir. 2015), cert. denied, 136 S. Ct. 
1393 (Mar. 7, 2016). 

United States v. Melot, 616 F. App’x 398 (10th Cir. 2015), cert. denied, 136 S. Ct. 1501 
(Mar. 28, 2016). 

Barrera-Estrada v. United States, 616 F. App’x 371 (10th Cir. 2015), cert. denied, 136 S. 
Ct. 1396 (Mar. 7, 2016). 

United States v. Ordaz, 627 F. App’x 689 (10th Cir. 2015), cert. denied, 136 S. Ct. 1684 
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Appeals
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September 18, 2008

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

ARTHUR D'AMARIO, III, 

          Petitioner - Appellant,

v.

BLAKE DAVIS,

          Respondent - Appellee.

No. 08-1191
(D.C. No. 1:07-CV-02257-ZLW)

ORDER

Before KELLY , BRISCOE , and GORSUCH , Circuit Judges.

The petitioner appeals the dismissal by the United States District Court for the

District of Colorado of his petition for writ of habeas corpus filed pursuant to 28

U.S.C. § 2241.  Because the petitioner has not demonstrated “a reasoned,

nonfrivolous argument on the law and facts in support of the issues raised on

appeal,” Caravalho v. Pugh , 177 F.3d 1177, 1179 (10th Cir. 1999), we deny the

petitioner leave to proceed on appeal without prepayment of fees. 

In his petition, the petitioner challenged a criminal judgment entered by the

United States District Court for the District of Rhode Island following his conviction

for being a felon in possession of a firearm.  He also alleged that the execution of his
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sentence is illegal and unconstitutional because he is being denied credit for time

served in state custody.

The district court dismissed the petition.  The court concluded that the

challenges to the legality of the conviction and sentence must be brought pursuant

to 28 U.S.C. § 2255, and that § 2255 provides the petitioner with an adequate and

effective remedy.  The court also determined that the challenge to the execution of

the sentence was the subject of a prior § 2241 petition, in which the claim was

decided on the merits, and, therefore, the claim was barred because it was successive

and abusive.  

The court also denied leave to proceed on appeal in forma pauperis,

determining that the appeal was not being taken in good faith and because the

petitioner did not show the existence of a reasoned nonfrivolous argument on the law

and facts in support of the issues raised on appeal.  See 28 U.S.C. § 1915(a)(3).

Normally, “‘[a] petition under 28 U.S.C. § 2241 attacks the execution of a

sentence rather than its validity and must be filed in the district where the prisoner

is confined.  A [section 2255 motion] attacks the legality of detention, and must be

filed in the district that imposed the sentence.’”  Haugh v. Booker, 210 F.3d 1147,

1149 (10th Cir.2000) (quoting  Bradshaw v. Story, 86 F.3d 164, 166 (10th

Cir.1996)).  Section 2241 “is not an additional, alternative, or supplemental remedy

to 28 U.S.C. §  2255.” Bradshaw , 86 F.3d at 166.  Only if the petitioner shows that

§ 2255 is “inadequate or ineffective” to challenge the validity of a judgment or

sentence may a prisoner petition for such a remedy under 28 U.S.C. § 2241. Id .
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“Failure to obtain relief under § 2255 does not establish that the remedy so provided

is either inadequate or ineffective.” Id . (quotation omitted).  

The petitioner has not established the inadequacy or ineffectiveness of 28

U.S.C. § 2255.  

In addition, the court correctly concluded that the § 2241 claim was

successive.  See 28 U.S.C. § 2241(a);  McCleskey v. Zant , 499 U.S. 467, 483-85

(1991); George v. Perrill, 62 F.3d 333, 334-35 (10th Cir. 1995).  Although the

petitioner represents that the previously filed § 2241 petition was dismissed without

prejudice for failure to exhaust administrative remedies, this is not entirely correct.

The first § 2241 petition was dismissed without prejudice, but a subsequent petition

was denied on the merits.  See D’Amario v. Zenk , 131 Fed. Appx. 381 (3d Cir. 2005)

(unpublished).  See also discussion in United States v. D’Amario , 350 F.3d 348, 352-

53 (3d Cir. 2003).  Accordingly the district court did not err in dismissing the § 2241

claim. 

Permission to proceed on appeal in forma pauperis is DENIED  and this appeal

is DISMISSED .

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

Ellen Rich Reiter
Deputy Clerk/Jurisdictional Attorney
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*  This order is not binding precedent except under the doctrines of law of
the case, res judicata, and collateral estoppel.  It may be cited, however, for its
persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.

FILED
United States Court of Appeals

Tenth Circuit

June 30, 2010

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

TENTH CIRCUIT

SOJOURN CARE, INC.,d/b/a Sojourn
Care of Tulsa, a Delaware corporation,

Plaintiff-Appellant/Cross-
Appellee,

v.

KATHLEEN SEBELIUS, Secretary of
the United States Department of
Health and Human Services,

Defendant-Appellee/Cross-
Appellant.

Nos. 09-5031, 09-5066
(D.C. No. 4:07-CV-00375-GFK-PJC)

(N.D. Okla.)

ORDER*

Before HARTZ, GORSUCH, and HOLMES, Circuit Judges.

These appeals are dismissed for lack of appellate jurisdiction.  Sojourn

Care Inc.’s complaint contains a single cause of action.  It contends that a

regulation used to calculate certain reimbursements to hospice providers such as

itself (42 C.F.R. § 418.309) is contrary to Title XVIII of the Social Security Act

(42 U.S.C. § 1395f(i)).  So far, the district court has awarded Sojourn a
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declaratory judgment but deferred decision on certain other forms of relief

requested by Sojourn until after a remand to the Provider Reimbursement Review

Board (PRRB), for additional proceedings, can be completed.  In these

circumstances we lack a final judgment that might afford us appellate jurisdiction

under 28 U.S.C. § 1291.  See Liberty Mut. Ins. Co. v. Wetzel, 424 U.S. 737, 743-

44 (1976).  Neither, in these circumstances, is there a proper basis for the

government’s cross-appeal.  The government, like Sojourn, will have an avenue

for obtaining judicial review of any adverse decision by the district court when

the case reaches a final judgment.  See Bender v. Clark, 744 F.2d 1424, 1428

(10th Cir. 1984).

If we lack appellate jurisdiction to hear Sojourn’s appeal under § 1291,

Sojourn contends we should still issue a writ of mandamus.  See 28 U.S.C. §

1651(a).  But a writ of mandamus is a “drastic remedy” that may be “invoked

only in extraordinary situations.”  Barclaysamerican Corp. v. Kane, 746 F.2d 653,

654 (10th Cir. 1984) (quotation marks omitted).  This is not such a case.  Sojourn

can obtain meaningful review of the district court’s rulings in the normal course,

when proceedings finish.  See In re: Cooper Tire & Rubber Co., 568 F.3d 1180,

1187 (10th Cir. 2009) (“[T]he party seeking issuance of the writ must have no

other adequate means to attain the relief he desires” (quotation marks omitted)). 

And whether or not the district court is in error, a question we do not decide, its

decision is not clearly and indisputably wrong, as it must be to warrant the
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**  Sojourn has not sought to invoke our jurisdiction under 28 U.S.C.
§ 1292(a)(1), and it is our general practice to avoid passing on possible arguments
in support of our jurisdiction that the parties themselves haven’t raised and had
the opportunity to join issue on.  Cf. Kaw Nation ex rel. McCauley v. Lujan, 378
F.3d 1139, 1142 (10th Cir. 2004) (“[W]e need not consider a new argument in
support of jurisdiction” not raised in a party’s opening brief).  We see no reason
to depart from that practice in this case.

- 3 -

issuance of a writ.  See id.  (writ of mandamus may issue only when right to it is

“clear and indisputable” (internal quotation marks omitted)).**

These appeals are DISMISSED.

Entered for the Court,

ELISABETH A. SHUMAKER, Clerk
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FILED
United States Court of Appeals

Tenth Circuit

June 8, 2012

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

OLOYEA D. WALLIN,

Plaintiff-Appellant,

v.

RODNEY ACHEN; MASCARENAS;
BELL; T. STENZEL; R. BASTIDOS;
DAVE ALLEN; JAMES ABBOT,
Warden of CTCF; MASSEY; HENRY
WILLIAMS; TOOMEY;
BENEVIDEZ; FAZZINO; MARY
ANN ALDRICH; TOFOYA;
CARLAND; JANTZ;
LOPEZ-MARTINEZ; LOPEZ, JOHN
and JANE Doe of CDOC;
ARISTEDES ZAVARAS, Executive
Director of CDOC,

Defendants-Appellees.

No. 11-1201
(D.C. No. 1:10-CV-01317-LTB)

(D. Colo.)

ORDER

Before TYMKOVICH, BALDOCK, and GORSUCH, Circuit Judges.

Plaintiff-appellant Oloyea D. Wallin, a state prisoner, seeks to appeal the

district court’s orders dismissing his civil rights action, denying his motion for

reconsideration, and denying his motion to amend the complaint.  He has not paid

the filing fee for this appeal, but seeks to proceed in forma pauperis (IFP) under

28 U.S.C. § 1915.  
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On April 16, 2012, we entered an order directing appellant to either pay the

full amount of the filing fee forthwith or show cause why this appeal should not be

dismissed because he had “struck out” under the Prison Litigation Reform Act

(“PLRA”), id. § 1915(g), prior to filing this appeal on May 3, 2011.  We granted

his motion for an extension of time, allowing him until June 4 to respond and

stating that no further extensions would be granted.  Mr. Wallin failed to file a

response by June 4, so we now proceed to rule on his IFP motion.

Under PLRA, prisoners initiating civil actions and appeals must pay the full

amount of the filing fee, but they may pay the fee in monthly installments if they

are granted leave to proceed IFP.  See id. § 1915(b).  PLRA further provides,

however, that

[i]n no event shall a prisoner bring a civil action or appeal a judgment
in a civil action or proceeding under this section if the prisoner has,
on 3 or more prior occasions, while incarcerated or detained in any
facility, brought an action or appeal in a court of the United States
that was dismissed on the grounds that it is frivolous, malicious, or
fails to state a claim upon which relief may be granted, unless the
prisoner is under imminent danger of serious physical injury.

Id. § 1915(g).

Prior to filing the present appeal, appellant, while incarcerated or detained,

had filed at least three civil actions or appeals that were dismissed as frivolous,

malicious, or for failure to state a claim upon which relief may be granted.  In

Wallin v. Arapahoe County Detention Facility, 244 F. App’x 214, 221 (10th Cir.

2007), we considered three of appellant’s appeals, holding that appeals

-2-
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No. 06-1376 and No. 06-1416 were frivolous and declaring two strikes under

§ 1915(g).  The Supreme Court allowed appellant an extension of time until

February 21, 2008, in which to file a petition for writ of certiorari from our

decision, but the Supreme Court’s website indicates that appellant did not file one. 

Thus, the two strikes we assessed in Wallin v. Arapahoe County Detention Facility

ripened to be counted against appellant’s civil filings on February 21, 2008, when

his time to file a petition for writ of certiorari expired.  See Hafed v. Fed. Bureau

of Prisons, 635 F.3d 1172, 1175 (10th Cir. 2011). 

In addition, in the district court case underlying appeal No. 06-1376, the

district court dismissed appellant’s complaint without prejudice because his claims

were premature under Heck v. Humphrey, 512 U.S. 477, 486-87 (1994). 

See Wallin v. McCabe, No. 06-cv-01322, slip op. at 3 (D. Colo. July 20, 2006). 

We noted in Smith v. Veterans Administration, 636 F.3d 1306, 1312 (10th Cir.

2011), that “[o]ur precedent holds that the dismissal of a civil rights suit for

damages based on prematurity under Heck is for failure to state a claim.” 

Moreover, “[i]t is irrelevant under § 1915(g) whether the district court

affirmatively stated in the order of dismissal that it was assessing a strike.”  Id.

at 1313.  “In fact, because a district court’s order of dismissal cannot count as a

strike in this circuit until the prisoner ‘has exhausted or waived his appeals[,]’

Jennings[ v. Natrona Cnty. Det. Ctr. Med. Facility], 175 F.3d [775,] 780

[(10th Cir. 1999)], it will be more usual that a district court’s order of dismissal
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will not state that it is a strike.”  Id.  As a result, the dismissal in Wallin v.

McCabe is a strike under § 1915(g), and it ripened to be counted against

appellant’s civil filings on February 21, 2008, when the extension of time allowed

by the Supreme Court for appellant’s petition for writ of certiorari in appeal

No. 06-1376 expired.  

Thus, appellant accumulated three strikes and “struck out” on February 21,

2008.  As a result, the prepayment requirement imposed by § 1915(g) applies to

this appeal, which appellant filed in this court on May 3, 2011.  But he has neither

paid the filing fee nor shown why he is not required to pay.  We decline to

consider his untimely response to our show cause order.

Appellant’s motion for leave to proceed IFP is denied.  The appeal is

DISMISSED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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