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Chairman Durbin, Ranking Member Grassley, and the members of the Committee, good
morning. My name is Katya Jestin, and I thank you for the opportunity to address you today
about the detention center at Guantanamo Bay and the enduring damage that the prison continues
to cause nearly twenty years after it was established. Whatever one may think about the decision
to open the prison in January 2002, or about the military commissions system established by
Congress in 2006 and reformed in 2009, there is no serious dispute that Guantanamo has not
served anyone well. Not the victims of terrorism or their families, and certainly not the
detainees, most of whom have suffered almost two decades of indefinite detention and other
abuse. Guantanamo has caused harm to all whom it has touched, and its continued existence
undermines our national values and international moral standing. Closing Guantanamo is
imperative and long overdue. We must heal the self-inflicted wound that is Guantanamo,
consistent with our national security interests and the rule of law. My goal today is to offer some
concrete solutions for how we might move forward to achieve that objective under our current
system of laws.
Background
Let me begin by affirming my passionate patriotism for this country and our
democratically elected government, and the values to which we aspire as a nation, including
respect for human rights and the rule of law. I believe in our legal system, and our criminal
justice system, to which I have devoted my professional career. I am co-managing partner of the
law firm Jenner & Block, and I practice law in New York City. Before joining Jenner in 2007, I
was a federal prosecutor in the Eastern District of New York for more than six years. I reside in
Brooklyn, New York, where I live with my husband, who is a journalist, and our three children.
I grew up in Dallas, Texas and Farmington, Connecticut, and graduated from the University of
Texas at Austin and Georgetown Law School.1
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In addition to my responsibilities as co-managing partner of Jenner, I am privileged to
represent companies and executives in criminal, regulatory, and other related matters. Jenner
also makes a strong commitment to representing clients on a pro bono basis in service of
ensuring equal access to justice and upholding the rule of law, including in the national security
arena, where state power is at its zenith and a person’s life or liberty is often at stake. For more
than fifteen years, attorneys in our firm have represented about two dozen men detained at
Guantanamo Bay. Most were from Saudi Arabia, and sought to challenge their indefinite, yearslong detention at Guantanamo through habeas proceedings in federal court in Washington, DC.
They were never charged with crimes before any tribunal; they were released by prior
administrations. Our firm is proud to have represented these men, who should not have been
held without judicial review or basic due process.
Representation of Majid Khan Before the Military Commission
Since 2009, I have personally represented a man named Majid Khan, who pleaded guilty
before a military commission at Guantanamo in 2012 and has cooperated with U.S. authorities
for a decade. Majid’s case illustrates some of the reasons why the military commissions have
failed to achieve justice for anyone. It also offers important lessons about why and how, under
our existing laws, the Biden Administration can and should resolve the remaining military
commissions cases. Resolving these cases is a necessary antecedent to achieving the President’s
stated objectives of closing the prison and respecting human rights and the rule of law.
Majid is a Pakistani citizen who grew up in Baltimore, Maryland. Most of his family
members still live here and are U.S. citizens. After the death of his mother in 2001, Majid’s life
spiraled out of control, and he became involved with Al Qaeda in Pakistan. He was captured in
March 2003 and disappeared into the CIA Rendition, Detention and Interrogation program,
where he was brutally tortured. His torture is documented extensively in the Senate Intelligence
Committee’s report on the CIA program, which was publicly released, in part, in redacted form,
in December 2014. Among other cruelties, for example, the Senate report describes instances
where Majid was beaten, starved, hung by his arms and sleep-deprived for days on end,
waterboarded, and sexually assaulted.2 Majid also described his mistreatment at length in his
statement to the military jury that sentenced him at Guantanamo this past October. This
statement is included with my testimony, and I ask you to enter it into the record. I encourage
you all to read Majid’s statement in its entirety.3
Majid was designated as a “high value detainee” and transferred to Guantanamo in
September 2006, where he was denied access to his counsel from the Center for Constitutional
Rights (“CCR”) for a year. He first met with his CCR lawyers in October 2007. After meeting
with his lawyers, he expressed a willingness to accept responsibility for his own actions and to
consider pleading guilty and cooperating with the U.S. authorities, despite what had happened to
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him at the hands of U.S. personnel in CIA detention. In 2009, the government expressed interest
in resolving Majid’s case, which is when I became involved.
I decided to represent Majid in 2009 because of my objection to the CIA’s Rendition,
Detention and Interrogation program. As a defense lawyer and former federal prosecutor, I felt
compelled to join his defense team. Shortly thereafter, plea negotiations began with the U.S.
Attorney’s Office in the Southern District of New York in Manhattan. This was back when the
Obama Administration still planned to bring the 9/11 defendants to trial in federal court in New
York City, and the U.S. Attorney’s Office wanted to line up cooperators like Majid in support of
that case. But it took a long time, until September 2010, for them to meet with Majid, and after
he proffered, there was no further movement toward his guilty plea and cooperation agreement
for many months. The administration, under pressure, including from Congress and members of
this Committee, decided to reverse course and bring the 9/11 case to trial before a military
commission at Guantanamo, where it remains no closer to trial and verdict today than it was a
decade ago. Nor was there clarity about where any other detainee cases would be tried or who
would try those cases. Indeed, after the administration abandoned federal criminal trials for
detainees, we did not know where to go or with whom to speak to negotiate a resolution of
Majid’s case.
Eventually, we were able to resume plea negotiations, albeit in the military commissions,
with a Department of Justice prosecutor who was detailed from the Counterterrorism Section of
the National Security Division to the Office of the Chief Prosecutor for Military Commissions.
This particular prosecutor understood the value of Majid’s cooperation to the government and
therefore worked with us to negotiate a plea and cooperation agreement that was essentially a
hybrid of an Article III plea agreement and a court-martial pretrial agreement.4
Majid Khan’s Commission Case
Majid’s case offers important lessons about why and how the Biden Administration
should undertake efforts to negotiate resolutions of the remaining commissions cases rather than
continuing with contested trials that are the legal equivalent of a road to nowhere.
Contested trials before the military commissions likely will not proceed to verdict, and,
even if guilty verdicts were obtained, the defendants likely could not be sentenced, or their
convictions and sentences would likely be overturned on appeal before the federal courts. This is
clear in at least two respects:
First, more than a decade after Congress first enacted, and later amended, the Military
Commissions Act, there is still little clarity about what laws apply in a military commission, and,
relatedly, the legal rights of an accused before a military commission. Is inchoate conspiracy an
4
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offense triable by a military commission? Unclear. That issue was not conclusively resolved by
the D.C. Circuit in the case of Al Bahlul, who boycotted his commission trial.5 Do detainees
charged by commissions have the right to confront their accusers? We don’t know.6 Do
detainees have fundamental due process rights? The D.C. Circuit has not settled that question
yet in the Al Hela case, which the full court is considering now.7 Do detainees even have the
right to conduct their own defense investigations, including by interviewing possible witnesses
about their torture, if it touches on state secrets involving the CIA torture program? In Majid’s
case, the government argued no.8
The bottom line is clear. If, more than a decade into the commissions system, we still do
not know what law applies or how it applies in these critical respects, we cannot reasonably
expect that the contested commissions cases will reach any sort of timely and sustainable
conclusions, let alone achieve justice for anyone. Only two commissions cases have been tried
to a verdict, and those convictions were overturned in whole9 or in large part10 on appeal by the
federal courts.
The second reason that the present course can end only in failure is the issue of torture.
Torture is, and always has been, the third rail when it comes to Guantanamo and the military
commissions. Majid’s sentencing case was delayed for many years, and despite Majid’s right
under his plea agreement to call witnesses regarding his torture and abuse by U.S. personnel as
mitigation evidence at his sentencing, the government threatened to derail Majid’s guilty plea
and cooperation agreement if he called certain classified witnesses to testify. This issue was
ultimately avoided in Majid’s case through a modification of his plea agreement that reduced his
maximum sentence with cooperation in lieu of calling those witnesses, but the point stands.
Even in the commission case that was supposed to be the easiest, involving the one and only
high-value detainee who embraced the military commissions system, who joined “Team
America,” and who has cooperated with U.S. authorities for a decade—the government was
nonetheless apparently willing to violate its own agreement, to throw it all away, in order to
prevent witnesses from being questioned in court about what happened to Majid while in CIA
custody.
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In its attempts to keep Majid from calling witnesses who would testify about the torture
and abuse to which he was subjected, the government also went so far as to attempt to revive
legal arguments that had long since been discredited and abandoned by prior administrations,
including the arguments that the Executive Branch is not bound by international law, including
the Convention Against Torture, which President Ronald Reagan signed on behalf of this
country, and that the prohibition on torture is not among the handful of most well-settled norms
of international law.11
If the government continues with contested trials but attempts—as it did in Majid’s
case—to prevent detainees from presenting evidence of torture and abuse as mitigation evidence
at sentencing, it will never be able to complete these trials and fairly sentence any detainee. If
one views the commissions as mechanisms for obtaining the truth and ensuring justice and
accountability for all involved, proceeding in the commissions with contested trials makes little
sense.
Thus, the commissions do not serve the interests of the rule of law, but instead only
provide a thin veneer of legal process to justify the status quo—a status quo that does not serve
the interests of the country or the victims, and that denies the detainees basic rights. Continuing
on our current course with military commissions comes at a great cost. It has come at the
expense of justice and accountability, both for the crimes these men allegedly committed and for
the torture and abuse they endured at the hands of U.S. personnel. It has also come at the
expense of the truth-seeking function that trials are supposed to serve. The victims and their
families still, to this day, more than twenty years after the September 11th attacks, do not have
transparency about how and why the attacks occurred. This is unacceptable, and, frankly, an
insult to them. It is shameful.
The Way Forward for Commissions Cases
There is a way forward, however, toward resolution of the remaining cases before
commissions. The government should prioritize negotiated resolutions of the remaining military
commissions cases rather than keep up the pretense of pursuing resolutions through contested
trials (trials that will never happen). Majid’s case demonstrates that such resolutions are
possible. Negotiated resolutions would have to be knowing and voluntary, of course, and the
details of negotiated resolutions would have to be worked out on a case-by-case basis, including
concerning issues such as where and for how long defendants might serve their sentences. But
Majid’s case provides an example of how it might work in practice. In particular, a negotiated
resolution might include an agreement about the appropriate charges. It also might include
sentencing limitations in exchange for limitations on the presentation of witnesses and evidence
about the detainee’s torture and abuse, thus eliminating the need to investigate or litigate the
discovery of evidence that is likely classified. It may also include, for example, a stipulation of
fact or a detailed allocution—or perhaps a sworn deposition—that describes exactly what
happened in a particular case and why a particular offense was committed, including who else
See Gov’t Mot. to Recons. AE 030K, Ruling, United States v. Khan (Dec. 23, 2020) (AE
033L).
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may have been involved in the offense. But perhaps most importantly, these resolutions would
withstand scrutiny because they would be knowing and voluntary.
As in Majid’s case, these negotiated resolutions could be worked out in military
commissions at Guantanamo. But they could also be accomplished in Article III courts. The
easiest way for this to happen would be for detainees to negotiate plea agreements with
Department of Justice prosecutors using Article III models. The detainees could then plead
guilty with a stipulated sentence under Rule 11 of the Federal Rules of Criminal Procedure in
federal court via videoconference (given current transfer restrictions) from Guantanamo. There
is legal authority for guilty pleas by videoconference, and concerns about whether the pleas were
knowing and voluntary could be addressed by federal judges during the plea proceedings. Then,
once they have pleaded and been sentenced, the detainees could be transferred to serve their
remaining sentences abroad, as was done in the Darbi case during the Trump Administration, or
wherever may be specified by the agreement.
Majid likewise must be transferred upon completion of his military commission sentence,
which, given the length of time he has cooperated with U.S. authorities, we expect will be in
February 2022. All detainees who have pleaded guilty and been sentenced before military
commissions have been transferred upon completion of their sentences, if not before completion
of those sentences, including by President Trump. Because Majid has unquestionably fulfilled
his cooperation obligations, the failure to transfer Majid would have far-reaching, negative
programmatic consequences. It would certainly deliver a further blow to the integrity of the
military commissions system and would undoubtably disincentivize other detainees (or
defendants more broadly) from pleading guilty and/or cooperating, thus potentially stalling the
resolution of other commissions cases and delaying the closure of Guantanamo.
Allowing Detainees To Discuss Their Treatment in CIA Custody While Protecting
Classified Information
As in Majid’s case, negotiated resolutions could also facilitate some measure of
transparency and accountability in respect to the torture suffered by detainees at the hand of U.S.
personnel. Negotiated resolutions can provide a mechanism for detainees to describe in open
court during their plea colloquy or at their sentencing what happened to them, whether while in
CIA custody or at Guantanamo prior to their guilty plea. For example, as in Majid’s case, an
agreement to make an unclassified statement could minimize or sidestep protracted litigation
about what information a detainee could share in open court at his sentencing. This would
provide some measure of accountability for the torture and abuse, while also protecting the
government’s national security interest in preventing the disclosure of classified information.
Again, to see how this might work in practice, I urge you to read Majid’s 39-page,
unclassified sentencing statement, which is attached here. You will surely be appalled at what
Majid describes in his sentencing statement, including his vivid description of being anally raped
with a garden hose by U.S. personnel while in CIA custody—torture that the U.S. government
does not dispute.
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The sentencing jury which heard Majid’s statement wrote a letter to the Convening
Authority for Military Commissions requesting clemency—that is, mercy—on his behalf. The
jury’s letter, which is included with my testimony, and which I ask you to enter into the record,
said this of Majid’s torture:
“Mr. Khan was subjected to physical and psychological abuse well-beyond
approved enhanced interrogation techniques, instead being closer to torture
performed by the most abusive regimes in modern history. This abuse was of no
practical value in terms of intelligence, or any other tangible benefit to U.S.
interests. Instead, it is a stain on the moral fiber of America; the treatment of Mr.
Khan in the hands of U.S. personnel should be a source of shame for the U.S.
government.”12
This jury was comprised of senior military officers from different branches of the Armed
Services, officers who by virtue of their ranks and responsibilities had necessarily served
substantial parts of their military careers during and after the events of September 11th and the
wars in Afghanistan and Iraq. These were not human rights lawyers or defense lawyers; rather,
they were non-lawyers who had little-to-no prior knowledge of Majid, Guantanamo, or the CIA
torture program, but did have a basic understanding, as all military officers do, of the base level
of treatment the Geneva Conventions afford all of those who are party to a conflict. And they
were plainly appalled by what they heard for the first time in the courtroom at Guantanamo.
It is important to understand exactly what happened to military commissions defendants
like Majid, and the reaction of these senior military officers, because it speaks directly to our
national values, including our commitment to human rights and to the rule of law. Through
transparency, we can achieve some modicum of accountability, and move past this ugly chapter
in our nation’s history. This transparency and accountability can be accomplished through
negotiated dispositions of the remaining commissions cases.
The Way Forward for Non-Commission Cases
I also want to say a few words about those detainees who are not charged in the military
commissions. Since Guantanamo opened nearly twenty years ago, the prison has held about 780
men. All Muslim. But only about twenty have been charged before military commissions, and
only eight of them have been convicted. Nearly all of those convictions have been vacated on
appeal.
The vast majority of detainees were never charged with crimes in any tribunal, and most
of those men were transferred many years ago. President Bush transferred about 535 men;
President Obama transferred about 195 men; President Trump transferred one; and so far,
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President Biden has transferred only one. Nine men have also died at Guantanamo, which is one
more than the total number of men convicted by the military commissions.13
Today, only thirty-nine men remain at Guantanamo. Among them, only twelve are
charged by commissions, including Majid. The remaining twenty-seven men who will not be
charged must be transferred. Indefinitely detaining them without charge or trial, or foreseeable
end, is unacceptable for a country like ours, which is grounded in the rule of law. We are the
United States of America, and we simply cannot hold people forever without charge, particularly
those who the government has concluded no longer need to be held. The options are quite
straightforward: prosecute those who can be charged and transfer the remaining twenty-seven
men who cannot and never will face charges.
I want to highlight the case of Abdulsalam Al Hela, a man from Yemen who has been
unanimously approved for transfer by all relevant executive branch national security agencies,
including the Department of Justice. Mr. Al Hela litigated his habeas case and lost, and then
appealed to the D.C. Circuit. A panel of that court affirmed the denial of his habeas petition,
holding, for the first time, that Guantanamo detainees have no constitutional due process rights.14
The case proceeded to an en banc hearing (a hearing before the full court), and my firm
submitted an amicus brief on behalf of the National Association of Criminal Defense Lawyers to
address the Department of Justice’s overreliance on secret, ex parte evidence, which neither Mr.
Al Hela nor his security-cleared counsel were permitted to see, in continuing to detain him
indefinitely—that is, beyond the nearly two decades he had already been held without charges.15
The case has laid bare a fundamental inconsistency that the government must address. In
the Al Hela case, the Department of Justice has continued to fight, in court, to continue to detain
someone, whom all relevant national security agencies—again, including the Department of
Justice—determined it was no longer necessary to detain and should be transferred. Continuing
to take such positions cannot be squared with the Biden Administration’s stated policy objective
of closing the detention facility at Guantanamo. To achieve that objective, the Department of
Justice must cease taking such positions.
Relatedly, the Department of Justice’s continued resistance in court to the extension of
fundamental due process rights to detainees makes no sense when the Administration’s objective
is to close Guantanamo; it creates a certain policy incoherence. You may or may not agree that
Guantanamo detainees should have constitutional rights—I think they should, given the unique
control that the United States exercises at Guantanamo, where literally everything is American
13
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except the detainees’ citizenship—but it surely undermines our democratic values to insist that
prisoners held in U.S. custody are not entitled to basic due process of law. Indeed, as the
military panel in Majid’s case wrote in its clemency letter, addressing the deprivation of basic
constitutional due process rights for detainees, “the complete disregard for the foundational
concepts upon which the Constitution was founded is an affront to American values and concept
of justice.”16 As Senator Durbin said on the Senate floor on November 30, 2021, Guantanamo
“is where due process goes to die.”17 Indefinite detention should not be the policy of the United
States government, at least not if we are committed to the rule of law.
To make real the promise to close Guantanamo, the Biden Administration must, first and
foremost, transfer expeditiously those men who are not facing charges. To continue to detain
these twenty-seven men indefinitely demeans us and our respect for human rights and the rule of
law.
Conclusion
As we approach the twentieth anniversary of the opening of the detention facility at
Guantanamo on January 11, 2022, there is no serious, credible dispute that Guantanamo has
failed from both a national security and a rule of law perspective. It is long past time to address
the fundamental issues that need to be addressed to close Guantanamo. Indeed, these pervasive
problems are not new.
In 2006, Tom Sullivan, my former law partner at Jenner & Block, who was also the U.S.
Attorney in Chicago and a giant of the bar, testified before this Committee about military
commissions and the fundamental rights of detainees, discussing some of the very same issues
that I have addressed today.18
In 2008, former Senator John McCain called for Guantanamo to be closed because it had
become a symbol of detainee abuse and our nation’s departure from the rule of law. He asked a
question that I ask each of you today:
“What is the moral superiority of the United States of America if we torture prisoners?”19
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Put another way, what is the moral superiority of the United States if we hold detainees
potentially for life, without charge, and without basic due process rights, including those who we
have decided no longer need to be detained? What is the moral superiority of the United States if
we continue with a military commissions system that delivers justice for no one, and, on the
contrary, provides only a thin veneer of legal process to justify what is instead simply
maintaining the status quo of silence about horrific torture perpetrated by U.S. personnel?
The status quo is not consistent with our values. It is un-American. It does not show
respect for human rights. It undermines the rule of law. It must end. I have outlined some of the
ways that these matters, and in particular the military commissions, which are the most
complicated aspect of closing Guantanamo, can be resolved through negotiated dispositions
rather than trials. All that is required is the political will and the courage to undertake these
efforts and move forward toward the closure of Guantanamo.
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Letter From United States v. Khan Panel
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