
Page 1 of 5 
 

 
 

Statement of Ranking Member Grassley of Iowa 
U.S. Senate Committee on the Judiciary 

 Hearing on Oversight of the FBI 
Wednesday, May 21, 2014 

 
Mr. Chairman, thank you for holding today’s oversight hearing.  I welcome 
Director Comey for his first hearing as Director of the Federal Bureau of 
Investigation (FBI).  There are many issues to discuss about the FBI’s 
important work protecting the United States from many different threats. 
 
Unfortunately, I must start by pointing out that it was only on Monday that 
we received answers to our questions for the record from our last FBI 
oversight hearing eleven months ago.  In addition, the answers we received 
are marked current as of August 26, 2013 – almost nine months ago. 
I understand that this is because the FBI completed its answers in August 
and submitted them to the Justice Department.  Then they apparently 
disappeared into a black hole. 
 
As I told the Attorney General in January when he appeared for an oversight 
hearing without having responded to the previous year’s hearing questions, 
this is simply not acceptable.  
 
When we met before Director Comey’s confirmation, I provided him with a 
binder of all the letters and questions for the record still pending with his 
predecessor.  The FBI has a pretty dismal record of responding to my 
questions. 
 
I wish I could say that all of those unanswered issues have been fully dealt 
with, but they have not. However, I would like to commend Director Comey 
for recently beginning to make an effort to improve the FBI’s level of 
communication with my office. 
 
Ignoring my questions does not make them go away.  They need to be 
answered fully and completely, and in good faith. 
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Turning to the FBI’s priorities, counterterrorism rightfully remains at the top.  
Since the September 11 attacks, the wall between intelligence and criminal 
cases has come down, and our country is safer as a result. 
 
I’m glad Congress is now in the process of considering reforms to some of 
the national security legal authorities, even as the President keeps changing 
his view about what is needed to keep us safe. However, Director Comey 
pointed out in the press a few months ago that some of these reforms would 
actually make it harder for the FBI to do terrorism investigations than bank 
fraud investigations.  I hope we’ll have the opportunity to discuss this topic 
more today.  At least those types of reforms seem unwise. 
 
Of course, the threats to our Nation are broader than just terrorism.  
Cybercrime of all types is on the rise, as this week’s events illustrate.  I 
applaud the FBI’s efforts to hold the Chinese government accountable for 
stealing the trade secrets of U.S. companies and as a result, American jobs 
as well. 
 
I also congratulate the FBI on its work to hold the developers of Blackshades 
accountable for unleashing a computer program that can steal users’ 
passwords and files, as well as activate their webcams, all without their 
knowledge.  Crimes are increasingly high-tech, and the tools available to the 
FBI to combat them must be as well.  But in many cases, these tools have at 
least the potential for misuse that could jeopardize the privacy of innocent 
Americans. 
 
I’d like to discuss the Department of Justice Inspector General’s 
recommendation that the FBI develop special privacy guidelines concerning 
its use of drones. I’d also like to inquire about a proposal by the Department 
of Justice that would make it easier for the FBI to hack into computers for 
investigative purposes. 
 
Despite the FBI’s external successes, I find its internal lack of cooperation 
with its Inspector General troubling.  According to the Inspector General, the 
FBI has significantly delayed his office’s work by refusing to turn over grand 
jury and wiretap information when he deems it necessary for one of his 
reviews.  The Inspector General Act authorizes the Inspector General to 
access these records. 
 
However, the Inspector General informed me last week that, “All of the 
Department’s components provided . . . full access to the material sought, 
with the notable exception of the FBI.”  According to the Inspector General, 
“the FBI’s position with respect to production of grand jury material . . . is a 
change from its longstanding practice.” 
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From 2001 through 2009, the FBI routinely provided this information to the 
Inspector General. So, I’d like to know why the FBI has been stonewalling 
the Inspector General, and what changed after 2009 to cut off the flow of 
information from the FBI. 
 
In addition, I have questions about the status of the Justice Department’s 
report on the FBI’s whistleblower and anti-retaliation procedures. Nineteen 
months ago, President Obama issued a Presidential Directive related to the 
FBI’s whistleblower procedures. It directed that the Attorney General 
produce a report within six months on how well the FBI follows its own 
whistleblower and anti-retaliation procedures.That report was also to 
examine the effectiveness of the procedures themselves and whether they 
could be improved. 
 
The Attorney General’s report is now more than a year overdue, which is 
simply unacceptable.  The FBI is in dire need of an update to these 
provisions.  For years, I have asked the Bureau about specific whistleblowers 
who came to my office, going back to Fred Whitehurst in the 1990s. Time 
and time again, I have heard from whistleblowers that the FBI procedures 
are an ineffective protection against retaliation. 
 
When the Attorney General’s report didn’t come out at the six-month mark, 
I also asked the Government Accountability Office to look at this same issue.  
The FBI needs to cooperate with GAO on its review. 
 
Finally, as Director Comey points out in his testimony, the FBI is actively 
investigating wrongdoing and getting results every day.  That is why it is so 
perplexing to hear nothing at all from the FBI concerning its investigation 
into the targeting of Tea Party groups by the Internal Revenue Service. 
 
It’s been just about a year since the investigation was opened.  I hope we’ll 
have the time today to talk about the status of that investigation. 

 
I’m also concerned about how the FBI handled the Boston Marathon 
bombing.  The bombing reminded America that it is not immune from major 
terrorist attacks.  There is still much to be learned from events prior to and 
following the incident.   
 
The FBI has been given vast powers under Title 18 and Title 28 of the U.S. 
Code.  However, a report issued by the Inspector Generals of the 
Intelligence Committee in April 2014 found that many of these investigative 
powers were not even used in a counter-terrorism assessment of one of the 
alleged bombers, Tamerlan Tsarnaev.  
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The report notes that the FBI did not visit Tamerlan Tsarnaev’s mosque and 
failed to interview several people with intimate knowledge of him, including 
his wife or former girlfriend.  The report states the FBI did not search all 
available databases for information on Tsarnaev, including several telephone 
databases and databases with information collected under the Foreign 
Intelligence Surveillance Act.  Especially in light of all the controversy over 
bulk collection, it is curious that the FBI didn’t even use all the tools 
available to it. 
 
If the FBI and its agents choose, for whatever reason, not to use all 
available tools we have provided to root out terrorists, then we risk future 
attacks. Following the bombing, while the FBI made great efforts to keep us 
informed of their investigative actions to identify and capture the bombers, 
there were questions my staff asked that remain unanswered.  Simple 
questions like: when were the brothers identified as suspects on surveillance 
video? Who made the identifications?  
 
Leaving these questions hanging in the wind creates a perception that the 
FBI is hiding something.  While I don’t believe this to be the case, I also 
don’t understand why Director Comey, who promised transparency in his 
confirmation hearing only a year ago, would allow this to occur.  
 
Over two and a half years ago, Director Mueller promised us a report on the 
FBI’s handing of Boston mobster Mark Rossetti.  At the time, the FBI 
admitted that it broke its own rules by hiding Mr. Rossetti’s status as an 
informant from the Massachusetts State Police.   
 
This is especially significant given that the FBI also hid information from the 
State Police regarding Whitey Bulger.  Given the Bulger case and Mr. 
Rossetti’s own history, this delay is unacceptable. 
 
I also still have questions about the FBI’s investigation of conservative 
commentator Dinesh D’Souza.  When Mr. D’Souza was arrested, prosecutors 
asserted that the case was the result of “a routine review by the FBI of 
campaign filings with the FEC.”  This raised questions for many observers, 
including liberal legal scholar Alan Dershowitz.  Senators Sessions, Cruz, 
Lee, and I wrote the FBI on February 19, 2014, asking whether these 
“routine reviews” existed.   
 
The FBI refused to answer the questions raised on the grounds that Mr. 
D’Souza might use the defense that he was being selectively prosecuted.  
Yesterday, Mr. D’Souza pled guilty.  Now that it’s clear that Mr. D’Souza will 
not use this defense, the FBI should be transparent and answer the 
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questions we asked over three months ago.  If the facts would rebut the 
perception expressed by Mr. Dershowitz and others who were skeptical 
about this case, then there is no reason the FBI should resist talking about 
those facts. 
 
I look forward to discussing these and a variety of other issues, time 
permitting.  Thank you. 
 



U.S. Department of Justice

Office of the Inspector General

May 13, 2014

The Honorable Charles E. Grassley
Ranking Member
United States Senate
135 Hart Senate OfficeBuilding
Washington, D.C. 20510

Dear Senator Grassley:

I write in response to your correspondence dated March 28, 2014,
requesting communications and documents between the Department of Justice
Office of the Inspector General (OIG)and the Department of Justice
(Department) regarding the OIG's attempts to gain access to certain
Department records pursuant to the Inspector General Act in connection with
several recent OIG reviews.

We have enclosed 12 documents with this correspondence that are
responsive to your request in that they describe the substantive legal issues,
and provide much of the background and history and the positions taken on
these access issue's by the DIG, the Department, and the Federal Bureau of
Investigation (FBI). The 12 documents enclosed with this correspondence
include the following:

• Summary of the OIG's Position Regarding Access to Documents
and Materials Gathered by the FBI, which was created by the OIG
in October 2011.

• Letter from Deputy Attorney General James M. Cole to FBI General
Counsel Andrew Weissmann and DIG Acting Inspector General
Cynthia Sehnedar, dated November 18, 2011, regarding access to
credit reports Obtained pursuant to Section 1681u of the Fair
Credit Reporting Act (FCRA)related to the DIG's review of the FBI's
use of national security letters (NSLs).

• Letter from Attorney General Eric.H. Holder to DIG Acting
Inspector General Cynthia Schnedar, dated November 18, 2011,
regarding access to grand jury material related to the DIG's review
of the Bureau of Alcohol, Tobacco, Firearms and Explosives' (ATF)
investigation known as Operation Fast and Furious.



• Letter from Deputy Attorney General James M. Cole to FBI General
Counsel Andrew Weissmann and OIG Acting Inspector General
Cynthia Schnedar, dated December 5,2011, regarding access to
Title III documents related to the OIG's review of the Department's
use of the material witness warrant statute, 18 U.S.C § 3144.

• Memorandum from OIGActing Inspector General Cynthia
Schnedar to Deputy Attorney General James M. Cole, dated
December 6,2011, regarding access to credit reports obtained
pursuant to Section 1681u ofFCRA related to the OIG's review of
the FBI's use of national security letters (NSLs).

• Memorandum from OIGActing Inspector General Cynthia
Schnedar to Attorney General Eric H. Holder, dated December 16,
2011, regarding access to grand jury material related to the OIG's
review of ATF's investigation known as Operation Fast and
Furious.

• Memorandum from OIGActing Inspector General Cynthia
Schnedar to Deputy Attorney General James M. Cole, dated
December 16, 2011, regarding access to Title III documents related
to the OIG's review of the Department's use of the material witness
warrant statute, 18 U.S.C § 3144.

• Letter from Deputy Attorney General James M. Cole to OIG Acting
Inspector General Cynthia Schnedar, dated January 4,2012,
informing the OIG that the Department asked the Office of Legal
Counsel (OLC)to provide a formal opinion regarding the OIG's
access to grand jury material, information obtained pursuant to
Section 1681u of FCRA, and information obtained pursuant to
Title III.

• Letter from Deputy Attorney General James M. Cole to OIG Acting
Inspector General Cynthia Schnedar, dated March 16,2012,
regarding the OIG's request that the Department withdraw the
request for an opinion from OLe.

• Letter from Deputy Attorney General James M. Cole to OIGActing
Inspector General Cynthia Schnedar, dated April 11, 2012,
authorizing the Criminal Division to disclose Title III information to
the OIG related to the OIG's review of the ATF investigation known
as Operation Fast and Furious.



Two of the 12 documents responsive to your request are classified:

• Letter from FBI General Counsel Valerie Caproni to OIGAssistant
Inspector General for Oversight and Review Carol Ochoa, dated
March 4, 2011, providing the FBI's view of dissemination
restrictions for documents in FBI investigative files.

• Memorandum from FBI General Counsel Andrew Weissmann and
Special Assistant to the General Counsel Catherine Bruno to
Inspector General Michael Horowitz, dated February 29, 2013 [sic],
regarding legal restrictions on dissemination of FBI information to
the OIG for OIG criminal investigations.

We are providing a redacted version of these two documents with this
unclassified letter. If you would like to review these documents in classified
form, the Department has requested that arrangements be made to review
them in the OIG offices. We will work with your staff to make such
arrangements at a convenient time.

Consistent with our usual practice when we are asked to produce
documents that were created by the Department or a Department component,
or that involved a communication by the OIGwith the Department or a
Department component, the OIG provided the above-referenced 12 documents
and other documents that we believe are responsive to your request to the
Department for its review. The Department has informed us that it is asserting
the deliberative process privilege and Ior the attorney-client privilege over the
other responsive documents, and therefore they are not included in this
production.

Thank you for your continued support for the work of our Office. If you
have any questions, please do not hesitate to call me or my Chief of Staff, Jay
Lerner, at (202) 514-3435.

Michael E. Horowitz
Inspector General

Enclosures



Summary of the Department of Justice 0fIice of the Inspector General's
Position Regarding Access to Documents and Materials Gathered by the

Federal BureaU of Inyestiption

latl'odv.ctlma

In November 2009, the omce of the Inspector General (010) initiated a
review of the Department's use of the material witness statute, 18 U.S.C. §
3144. Pursuant to our responsibilities under Section 1001 of the Patriot Act, a
ai_cant part of our review is to assess whether Department officials violated
the civil rights and civil h"berties of individuals detained as material witnesses
in national aecuri1iYcases in the wake of the September 11 terrorist attacks. In
addition, the review wm provide an overview of the 1;ypes and trends of the
Department's uses of the statute over time; assess the Department's controls
over the use of material witness WBII'8.I1ts;and address issues such as the
leD&thand costs of detention, conditions of confinement, access to counsel,
and the benefit to the Department's enforcement of criminal Jaw derived from
the use of the statute.

In the course of our investigation, we learned that most of the material
witnesses in the investigations related to the September 11 attacks were
detained for testimony before a gnmdjury. At our request, between February
and September 2010 the Department of Justice National Sec:urit;y Division and
three U.S. Attomeys' oflices (SDNY, NOlL, EDVA)provided us with grand jury
information concerning material witnesses pursuant to Fed. R. Crlm. P.
6(e}(3)(D),which permits disclosure of grand jury matters involving foreign
intelligence information to any federa1law enforcement official to assist in the
performance of that official's duties. We also sought a wide range of materials
from other Department components, including the U.S. Marshals Service, the
Federal Bureau of Prisons, and the Federal Bureau of Investigation (FBI). All of
the Department's components provided us with full access to the material we
sought, with the notable exception of the FBI.

In August 2010, we requested files from the FBI relating to the first of 13
material witnesses. In October 2010, representatives of the FBI's Office of
General Counsel iDformed us that the FBI believed grandjury secrecy rules
prohibited the FBI from providing grand jury material to the 010. The FBI took
the position that it was required to withhold from the 010 all of the grand jury
material it gathered in the course of these investigations. The FBI has also
asserted that, in addition to grand jury information, it can refuse the OIG
access to other categories of information in this and other reviews, including
Title mmaterials, federal t8x:pa3rer information; cbiJd victim, child witness, or
federal juvenile court information; patient medical information; credit reports;
FlSA information; foreign government or international organiation
information; information subject to non-diac1osure agreements, memoranda of
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understanding or court order; attorney client information; and human source
ielentit;}'information. The information we have requested is critical to our
review. Among other things, we are examining the Department's controls over
the use of material witness warrants, the benefit to the Department from the
use of the statute. and aDegatjons of civil rights and civil liberties abuses in the
Department's post-9/11 use of the statute in the national securiq context.
The requested grand jury information is necessary for our assessment of these
issues.

The FBI has also asserted that paae-by-page preproduction review of aU
case files and e-mails requested by the 010 in the material witness review is
necessary to ensure that grandjuly and any other information the FBI asserts
must 1ega1Jybe withheld from the 010 is redacted. These preproduction
reviews have caused substantial delays to 010 reviews and have undermined
the OIO's independence by giving the entiq we are reviewing unilateral control
over what information the 010 receives, and what it does not.

The FBI's position with respect to production of grand jury material to
the 01G is a change from its longstanc:lins practice. 1 It is also markedly
dift'erent from the practices adopted by other components of the Department of
Justice. '!be 010 routine1¥ has been provided fW1and prompt access to grand
jury and other sensitive materials in its reviews involving Department
components in high profile and sensitive matters, S\ieb as our review of the
President's SlirveiDance Program and the investigation into the removal of nine
U.S. Attorneys in 2006. Those reviews would have been substantiaJly delayed,
if not thwarted. had the Departinent employed the FBI's new approach.

In many respects, the material witness warrant review is no different
from other recent OIG reviews conducted in ccmnection with our civil rights
and civi1liberties oversight responsibilities under the Patriot Act in which
Department components granted the 010 access to grandjury and other
sensitive material. For ezample, in our review of the FBI's use of -exigent
~ to obtain telephone records. at our request the Department of Justice
Criminal Division and the FBI provided us grand jury materials in two then

I Since 2001, when the Ol0888UlDCCi primary overai&ht responsibility for the FBI. the
010 baa unde:rtalceD numerous inveatiptioDa which n:quJred review of'the most eenBitive
matedal. fDclmlfna arandJUIY material and documerlta cJaaaiBed at the JUsbeat leYe1a of'
secrecy. Tbrouah all of'theae nMewa. the FBI never M'uled to produce clocumeDta and other
materfal to the OIO.iDcbJdiDa the most 8eD8itive human and technical source iDfonnatioD. and
it never asaerted the rfabt to make nnDatera1 determIn.atioDa about what requested documeDts
were retevan.t to the 010 revlewa. On. the rare occaafon when the FBI volcecl concern baaed on
some or the gmunda now more broadly aaaerted in this matter. quick compromisca were
reachecl'by the 010 aDd. the PBI. Indeed. with only mJDor exceptIoDa. the FBI's h1atorica1
cooperation with the 010 baa been exemplary. and that cooperatioD baa eaabled the 010 to
condUct thozou&h aDd. accurate reviews in a timely maDDer, conaiateDt with ita statutorily
based oversight mlsskm aDd. Ita duty to assist in maintafniDg pubUc confidence in the
Department of Juatice.
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ongoing sensitive media leak investigations involving information classified at
the TS/SCI leveL The grand jmy materials were essential to our findings that
FBI personnel had improperly sought reporters' ton records in contravention of
the Electronic Communications Privacy Act and Department of Justice policy. 2

SimUarly, in our review of the FBI's investigations pertaining to certain
domestic advocacy groups, the 010 assessed allegations that the FBI had
improperly targeted domestic advocacy groups for investigation based upon
their eJerCise of First Amendment rights. In the course of this review, the FBI
provided 010 investigators access to grand jury information in the
investigations we examined. This information was neceS88IY to the OIO's
review as it informed our judgment about the FBI's ptedication for and decision
to extend certain investigations. The lack of access to this information would
have critically impaired our abili1;y to reach any conclusions about the FBI's
investigative decisions and, consequently, our abili1;y to address concerns that
the FBrs conduct in these criminal investigations may have violated civil rights
and civi1Jiberties. 3

When the 010 has obtained gnmdjury material, the 010 has carefully
adhered to the legal prohibitions on disclosure of such information. We
routineJ;y conduct extensive Pre-publication reviews with aft'ected components
in the Department. The 010 has ensured that sensitive information - whether
it be Jaw enforcement sensitive, c1assified, or information that would identify
the· subjects or ctirection of a grand jury investigation - is removed or recIacted
from our public reports. In aU of our reviews and investigations, the OIG has
scrupulously protected sensitive information and bas taken great pains to
prevent any unauthorized disclosure of classified, grandjUIY, or otherwise
sensitive information.

For the reasons discussed below, the OIG is entitled to access to the
material the FBI is withholding. First, the Inspector General Act of 1978, as
amended (Inspector General Act or the Act), provides the 010 with the
authoriq to obtain access to aU of the documents and materials we seek.
Second. in the same way that attomeys performing an oversight function in the
Department's Office of Professional Responsiblli.1;y (OPR) are -attorneys for the
govemment" under the legal exceptions to gnmdjury secrecy rules, the 010
attomeys conducting the material witness review are attorneys for the
government entitled to receive gnmdjury material because they perform the
same oversight function. Third, the 010 also quaWies for disclosure of the
pandjury material requested in the material witness review under

:I We deacribecl thia issue in our report, A Rauiew o/flul FedsnJl Bureau 0/
ball8Sligcdion" Use 0/ B1dgtmt Letters and Other InjbmuJJ Requests for Talephone Records,
(Jamuuy 2010).

a OUrflbdinp are clescribecl in our report, A .ReuieW Offlul FBl's balleStigations 0/
Certain Domestic Aduocacy 0rDups (September 2010).
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amendments to the grandjU!y secrecy rules designed to enhance sharing of
information relating to terrorism investigations.

L TBB DfSPBCTOR GBBBRAL Ac:t

The FBI's refusal to provide prompt and run acceaa to the materials we
requested on the basis of grandjwy secrecy rules and other statutes and
Department policies stands in direct conflict with the Inspector General Act.
The Act provides the 01G with acceaa to all documents and materials available
to the Department, inc1uc.ting the FBI. No other rule or statute should be
interpreted, and no policy should be written, in a manner that impedes the
Inspector General's statutory man4ate to conduct independent oversight of
Department programs. See, e.g., Wattv. Alaska, 451 U.S. 259, 267 (1981) (A
court -must read. [two allegedly conflicting) statutes to give effect to each if [it)
can do 80 while preserving their sense and purpose. j.

A. The IDapectOI' Geaezal Act GraDta the OIG I'aIl aa4 Prompt
Acceaa to 8Il7 Documeata IUld MatedaJa AvaDable to the DOJ,
IDoladtns tile J'BI, that •••• te to the OIG's OveraIPt
ReepoIUdlaDltlea

The Inspector General Act is an explicit statement of Congress's desire to
create and maintain independent and objective oversight organizations inside
of certain federal agencies, induding the Department of Juatiee, without
agency interference. Crucial to the Inapectora General (IGa) independent and
objective oversight is having prompt and complete acceaa to documents and
information relating to the programs they oversee. Recognizing this, the
Inspector General Act authorizes IGs "to have access to all records, reports,
audits, reviews, documents, papers, recommendations, or other material
available to the applicable eatabUabment which relate to programs and
operations with respect to which that Inspector General has responsibilities
under this Act.. 5 U.S.C. App. 3 Ii6(a)(1). The Act also authorizes the IGs to
-request' neces&aIy -UUonnation or aasiatanc:e" from -any Federal, State, or
local governmental agency or unit thereof,· induding the particular
eatabliahments the IGs oversee. 14. Ii6(a)(3); id. Ii 12(5) (defin;ng the term.
"'Federal agency" to include the eatabIiahments overseen by the Inspectors
General). Together, these two statutory provisions operate to ensure that the
Inspectors General are able to access the information nece8&aIy to falfill their

. oversight reaponaibDitiea.

The o~ expUcit limitation on lOs' right of access to information
contained in the Inspector General Act concerns all agencies' obligation to
provide -mformation or aaaistlU1c4i' to the Inspectors General. However, this
limitation does not appJ;y to IGs' absolute right of access to documents from
their particular agency. This circumscribed )imitation provides that aU federal
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agencies shall furnish information or assistance to a requesting 10 -insofar as
is practicable and not in contravention of any existing statutory restriction or
regulation of the Federal agency from which the information is requested[.]-S
U.S.C. §6(b)(1) (emphasis added).4

Another provision of the Inspector General Act grants the Inspectol'8
General discretion to report instances of noncooperation to the head of the
relevant agency, whether that noncooperation impedes on the lOs' authority to
obtain documents or -mformation and assistance. - Under that section, When
an 10 believes -mlormation or assistance» is -unreasonably refused or not
provided, the Inspector General shall report the circumstances to the head of
the establishment involved without deJa.y.- 5 U.S.C. App. 3 §6(b)(2) The FBI
contends this reporting provision of the Act is a further limitation on the
agencies' obligation to provide documents and -UUormation and assistance» to
the Inspectors General. The FBI has arsued that the provision implicitly
recognizes that requests for both documents and -information and assistance
can be -re&sonablyret\tsed.-

The 010 believes the FBI's reliance on this reportincsection as Um:iting
an 10's right of access to dOcuments in the custody of the agency it oversees is
misplaced. This provision of the Act is entirely consistent with the risht of full
and prompt access to documents and materials and does not create a
Hmitation, explicit or implicit, on the authorities provided elsewhere in the Act.
By granting the Inspectors General the discretion to decide that some instances
of noncooperation by an agency do not rise to the level of a reportable incident,
the provision accounts for the practical reality that many instances where

4 The ]caiaJative hiatoJy is silent on the reason ror conditlcming agencies' turnJsbiDs of
"intonDatioD or 888istance" to all lOa on practicabDlty or statulOly restridlon. but imposing DO
such limitation on an agency's absolute requJrcment to provide ite documents to its own 10.
However, there are possible explanation. for the distinction. For example. providing acceaa to
doc:umeDts and materials maintaJned in agency syatems and files is simple. inexpensive, and
an undeniable precondlt.ion to the fair, objective, and succesafW ezerdse of the lOs' overafaht
reaponai.bilities. Accordirl&ly. the Act's unconditlonal1angwtae authorizing lOa to have acceas
to the docaments and materials of the agency it oversees is understandable and sensible. In
contrast, apndes may not alwap be able to fuI6]] requests Cor"information or aaaistance"
immediately, even from their agency's 10. A request of one agency from another aaency's 10
may require more careful scrutiny because it would entail information beiJlg transmitted
outside of the requested agency. In addition. busy apncy scheduIea must be accommodated
when j",]mliQg a zequeat for an interview; subject matter experts may DOtbe immediately
a'l8ilab1e to interpret c:loc:wnents or ID8J have ]eft the agency's employment; responses to
intenogatoriea often require revfaions and approvals; and 8IUlOtations, explanations, ancl
written analyaes of alsting documents and materiaJa can take alpiftcant 8IDOUDtaof time.
Despite the 01G'a historical 8UCCe88at reaching reasonable comproinlsea"With c:om.ponents of
the DOJ reaponclins to requests Cor"information or asaistallce.- the 010 readU.y ac:lmowledpa
that cIrcumatancea could arise where a component's de1a,y, difIicul~. or even re1Uaal in
responding to a zequeat for '"in1bnnatloD or assistance" would be reasonable. These
conaidera.tiona are DOt app1icable, however. to lOa' acceaa to clocwnents and materfala of the
aaency it oversees. and therefore. that provision of the Act authorizes access in absolute terms.
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Inspectors General are not granted access to documents or materials, or are
not provided -mformation or assistance- in response to a request, do not merit
a report to agency manaaement.s

To summarize, the Inspector General Act provides the Inspectors General
a right of fun and prompt access to documents and materials in the custody of
the agency they oversee, a riglit to request "information or assistance- from any
agency that is modestly limited, and an obligation to report instances of agency
noncooperation to the agency head when. in the judgment of the Inspector
General, such noncooperation is unreasonable. Accordingly, the Act provides
Inspectors General unconditional authority to gather documents and records in
the custody of the agency they oversee, an authority necessary to obtain the
basic information to conduct independent and objective reviews and
investipti0D8.

B. The0alJ' Idmltatloa OD the OIG's Authority to CoJulact A1uUts
aDd.lDvestIptloJul wltIdDlta J1IIIsdlctIoa Is SectIoa 8B of the
Iaapectu CJeaemIAct, aDd.that Llmitatloallast BeJavob4 by
the Attol'lley GeaeDl

In the law creating the DOJ OIG, Congress inserted an exception to the
normal authority granted to Inspectors General. In a section captioned
-Special provisions concerning the Department of Justice,- the IO Act provides
the Attorney General the authority, under specified circumstances and using a
speciftc procedure, to prohibit the 010 from carrying out or completing an
audit or investigation, or from issuing any subpoena. See 5 U.S.C. App. 3 Ii
8E. This authority me, only be exercised by the Attorney General, 5 U.S.C.
App. 3 §8E(a)(1)-(2), and cmly with respect to specific kinds of sensitive
information. ld. §8E(a)(1). The Attorney General must specificaUy determine
that the prohibition on the Inspector General's exercise of authority is
necessary to prevent the disclosure of certain specifically described categories
of mformation, or to prevent the significant impairment to the national
interests of the United States. Id. §8E(a)(2). The Attorney General's decision
must be conducted in writing, must state the reasons for the decision, and the
Inspector Genera1 must report the decision to Congress within thirt;y~. 1d.
§8E(a)(3). These provisions represent an acknowledgement of the fact that the
Department of Justice often bandles highly sensitive criminal and national
security information, the premature disclosure of which could pose a threat to
the national interests.

S For example. 10 document requests can be very broad. particularly before 10
inveatiptora hue learned the cletaiIs or the program under review. In auc:h inataDc:ea, formal
requests are often lDf'ormally and ~ narrowed after diac:uasloDa with the agency
UJlClerreview. and a report to the agency head is unneceaaary. SimDarly. an apDcy's failure to
proride the Inapector General with ac:cess to a doeumeDt is often inadwrteDt or auc:h a minor
inconve:nience that the Inspector General could reasonably view the noncooperatlon 88 •
minimis.
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These exacting procedures confirm that the special provisions of Section
8E represent an extraordilwy departUre from the baseline rule that the
Inspectors General shall have unconditional access to documents and
materials, and broad authority to initiate and conduct independent and
objective oversight investigations. These procedures also confirm that only the
Attorney General, and not the FBI, has the power to prohibit the OIO's access
to relevant documents and materials available to the Department.

D. GRAlID.JURY 8BCRBCY R1JLB8

The Federal Rules of CrimUlal Procedure provide the general rule of
secrecy appUcable to grandjury information and various exceptions to that
general rule. One of the exceptions aUowsdisclosure of grandjwy information
to "an attorney for the pernment.· This exception provides a basis, additional
to and independent of the Inspector General Act, for disclosing the requested
grand jury materials to the 010.6 The 010's reliance on the -attorney for the
government" exception to obtain access to grand jury material is supported by
an Oftice of Legal Counsel (OLC)opinion and a federal court decision. 010
access to grand jury material under this exception is consistent with the broad
authority gnmted to the 010 under the Inspector General Act, and it awids an
oversight gap 80 that Department employees cannot use grandjury secrecy
rules to shield from review their adherence to Department poUci.es,Attorney
General Ouidelines, and the Constitution. The -attorney for the government"
exception allows for automatic disclosure or grand jury materials and is,
therefore, particularly weD.suited to ensure that the 010's ability to access
documents and materials, and to access them promptly, is coextensive with
that of the Department and the FBI.

A. OIGAttome,. AN -Altona8J'8 for the 00venaIDeDt"

In an unpublished opinion issued subsequent to United States v. SeUs
Engineering, Inc., 463 U.S. 418 (1983) (a SUpreme Court opinion n8lTOWly
construing the term -attomey for the government" as used in the exception to
the general rale of grand jury secrecy), the OLCdetermined that, even in light
of the Court's decision, the Rule was broad enough to encompass 0fJice of
Professional Responsibility (OPR)attomeys exercising their oversight authority
with regard to Department attorneys.

In Sells, CivilDivision attorneys pursuing a civil fraud case sought
automatic access to grand jury materials generated in a parallel criminal
proceeding. The Supreme Court interpreted the exception that provides for

• Rule 6(e,(3'(A)(l) provides: "'Dlaclosureor a pandjUlY matter - ather than the sraml
jwy'a deUberations or any srancl,Juron vote - may be made to: (i) an a.ttomey Corthe
pemment for use In performing that attorney's du1;Y• • • •• Ped. R. Crim. P. 6(e)(3)(A)(i).
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automatic disclosure of grandjuJy materials to -8.ttomey(sl for the govemmene'
for use in their official duties, as limited to government attorneys workiDgon
the criminal matter to which the material pertains. Sells, 463 U.S. at 427.
The Court held that aUother disclosures must be -;judicially supervised rather
than automatic,· id. at 435, because allowing disclosure other than to the
prosecutors and their assistants would unacceptably undermine the
effectiveness of grand jUIy proceec:Ungsby:" (1) creating an incentive to use the
grand jury's investigative powers improperlJ to elicit evidence for use in a civil
case; (2)increasing the risk that release of grand jury material could potentially
undermine full and candid witness testimony; and (3)by circumventing limits
on the govmnment's powers of discovery and investigation in cases otherwise
outside the grandjUly process. See id. at 432-33.

In its unpubUshed opinion, 01£ concluded that the three concerns the
Supreme Court expresaed in SeD.a were not present when OPR attomeys
conduct their oversight function of the conduct of Department attorneys in
grand jury proceedings. OLCconcluded that as a delegee of the Attorney
General for purposes of overseeing and advising with respect to the ethical
conduct of department attorneys and reporting its findings and
recommendations to the Attorney General, OPRis part of the prosecution
team's superviaoay chain. Thus, OPRattomeya Dl8J receive automatic acceas
to grancljuIy information under the supervisory component inherent in the
-attorney for the governmene' exception.

010 attorneys should be allowed automatic access to grand jury material
in the performance of their oversight duties because 010 and OPR perform the
identical functions within the scope of their respective jurisdictions. LikeOPR
attorneys conducting oversight of Department attorneys in their use of the
grand jury to perform. their litigating function, 010 attorneys are part of the
supervisory chain conducting oversight of the conduct of law enforcement
ofBda1sassisting the grandjury. Both the OIGand OPR are under the general
superrision. of the Attorney General, comparw28 C.F.R. 0.29a(a) (010)with 28
C.F.R. 0.39. Just like OPR, the Inspector General must -report expeditiously to
the Attorney General whenever the Inspector General baa reasonable grounds
to believe there has been a violation of Federal crimina1law.- 5 U.S.C. App. 3,a 4(d) 85 8E(b)(2). 010 attorneys make findings and recommendations to the
Attorney General regarding the conduct of law enforcement offtcials assisting
the grandjury, and the Attorney General then imposes any discipline or
implements reform. Therefore, for purposes of the -attomey of the govemmene'
exception, the OIG is in the same position as OPR, both with respect to its
oversight fanct10n and its relationship to the Attorney General.

More to the point, whatever formal c:Wferencesexist in the relative
structures of the OIa and OPR, the two omces are functionally
indistinguishable for purposes of access to grand jUIy materials for all of their
oversight purposes. The risks to the secrecy of the underlying grand jury
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proc:eedings from disclosure to the 010, if any, are no different from those
created by automatic disclosure to OPR. OPR's oversight of the conduct of
Department attorneys is an after-the-fact examination of what happened
during the grandjwy process, just as is Ola's oversight of law enforcement
agents' conduct. 010 review of law enforcement conduct in such
cira1mstancea is not undertaken to affect the outcome of a civil proceeding
related to the target of an underlying crlminal investigation. Therefore,
disclosure of grandjuIy materials to the 010 runs no risk of creating an
incentive to misuse the grand jury pJOCesa in order to improperly elicit evidence
for use in a separate administrative or criminal misconduct prClO"edingsgainst
the t.arget of the grandjurTa investigation. SimDarJy, because our review is of
law enforcement conduct and not of lay witnesses who are called to testify, the
wimnlDeBS of those witnesses·to testify should not be implicated. 010
oversight also ensures that the Department's law enforcement ofticiala who
testify before the grandjury do 80 fully and candidly, and that Department
employees do not ignore their legal obligations to the grand jwy.

Moreover, the OIO's inherent supervisoIy role with regard to Department
employees who assist the grand jury was recognized by a federal court
overseeing proceecUngs relating to the death of Bureau of Prisons inmate
Kenneth Michael Trentadue. The district court granted the government's
motion for a.ccesa to grand jury materials, finding that the OIO's investigation
of alleged misconduct "S supervisory in ~ture with respect to the ethical
conduct of Department employees." The court stated that -disclosure of grand
jury materials to the 010 constitutes d.isc1osure to 'an attorney for the
government for use in the performance of such attorney's dut¥I.]- In", Matters
0ct:uTring Before the Grand Jury Impaneled July 16, 1996, Misc. #39, W.D.
Okla. (June 4, 1998).

Accordingly, there is no principled basis upon which to deny OIG
attomeya the same a.cceaa as OPR is allowed to review grand jtuy materials
necessary to carry out its oversight function. Both OPR and 010 attorneys
require access to grandjury materials to fulfiU a superviscny function directed
at maintaining the highest standards of conduct for Department employees
who assist the grand jury. As such, 010 attomeya should also be able to
obtain automatic access to matters that pertain to law enforcement conduct in
matters related to the grand jury within the jurisdiction of the 010.

B. TJIeOIG Is eatltJed to RecelveGnad J'DrI Mat.edala 1Jno1vlDc
rorefp IatelUpDce IDfonIIatioa

Another exception to the general rule of grandjwy secrecy allows an
attorney for the government to disclose -any grand-jw:y matter involving foreign
inteDigence, counterintelligence .•• , or foreign int.el1igence information ..• to
any federal law enforcement, intelligence, protective, jmmigration, national
defense, or national aecurit¥ official to assist the offtcial receiving the
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information in the performance of that oflicial's duties.- Fed. R. Crim. P.
6(e)(3)(O). This exception was added in 2001 as part of the USA PATRIOTAct
and was designed to enable greater sharing of information among law
enforcement agencies and the intelligence community to enhance the
government's etfort to combat terroriSDI.7

This exception encompasses the OIG's request for the grandjury
materials at issue in its material witness warrant review. The grandjury
proceedings pursuant to which the materials were collected were an
investigations of intematioDal terrorist activity conducted in the wake of the
terrorist attacks of September 11, 2001. All of the grand jury information
gathered in them is thus necessarily -related to: -gathered ••• to protect
against.- or -reJates to the ability of the United States to protect against,-
among other things, -international terrorist activities.· See 50 U.S.C. §401a
and Rule 6(e)(3)(O). All of the grand jwy material gathered in those
investigations thus constitutes foreign intelligence, counter intelligence, or
foreign intellfsence information (co11ective1y,Foreign Intemgence Information).

In addition. ola officials qualify as iaw enforcement officiala within the
meaning of the rule by virtue of the Inspector General's authority to conduct
crimina) investigations, apply for search warrants, make arrests. and
investigate violations of civil rights and civil Uberties. See, e.g., 5 U.S.C. App. 3
§6(e)(1); USA PATRIOT Acr, Pub. L. 107-56. § 1001. 115 Stat. 272. 391
(2001). Also. the OIG's oversight activities constitute law enforcement duties
for purposes of the foreign inteDigence exception because they directly affect
the design and Implementation of the Departmeneslaw enforcement programs.

The OIG has discussed the access issues with Department leadership
and sought their assistance in resolving the dispute with the FBI. Although
the Department's consideration of an these issues is ongoing, in July 2011, the
Department concluded that. at a minimum. the foreign intelligence exception
authorizes an -attorney for the government' to disclose grandj1Uy information
to the OIG for use in connection with OIG'slaw enforcement duties. such as
the material witness warrant review, to the extent that the attorney for the
government determines that the grand jwy information in question involves
forei&n intelligence. Since then. an -attorney for the govemmenf' in the
Departmenes National Security Division (a Department component under
review in the Material Witness Warrant review). has been conducting a page-
by-page review of the materials withheld by the FBI to determine whether they
quaHfy as Foreign Intelligence Information under the exception before providing
them to the OIG. In addition, the FBI has continued its own page-by-page
review of some of the requested files to identify and redact grand jury and other
categories of information, before the National Securit;y Division attorney

., Pub. L. 107-56,1203(A)(I), 115 Stat. 272, 279-81 (2001).
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performs yet another review for the purpose of sending the material back to the
FBI for the removal of gnmd jury foreign inteWgence information redactions.

The Department's confirmation that the foreign intelligence exception is
one basis for authorizing the OIG to obtain access to grand jury information
was helpful. However, the page-by-page review of the material being conducted
by the FBI and National Sec:uriq Division to implement that decision is
unnecessaty. In our view, such page-by-page review is not neceaaary here
because all of the grand jury material we have sought to date in the material
witness review was collected in investigations of international terrorist activi13"
conducted in the wake of the terrorist attacks of September II, 2001, and thus
necessarily falls within the vezy broad definitions of foreign intelligence,
counterinteUigence, or foreign intelligence information. See 50 U.S.C. II401a
and Rule 6(e)(3)(D). Therefore, the exception allows the 010 to receive aD of the
grand jury information from those investigations.8

Although the Department's determination that the OIG is entitled to
access to the requested grandjuly information in the material witness review
under the foreign intelligence exception is helpfUl, that decision does not
resolve the access issue. First, it does not address access to grandjury
material that does not involve foreign intelligence information. Second, the
Department's preliminmy decision under the foreign intelligence exception does
not address access to grand jUIy material in other 010 reviews. And third, the
decision has been construed by the National Securit;y Division and the FBI to
require page-by-page review of the information, thereby undermining the
independence and timeliness of the OIO's review as described above.
Acc:ontingly, a full decision confirming the OIO's right of access to grandjury
and other information under the Inspector General Act and the -attomey for
the government" exception is still necessary to enable the 010 e1fective1yto
cany out its oversight mission.

m. COllCLU8IOll

The objective and independent oversight mandated by the Inspector
General Act depends on the fundamental principle that the Inspectors General
should have access to the aame documents and materials as the
estabJiabments they oversee. This principle explains why the Inspector General
Act grants the 10s access to the documents and materials that are available to
their establisbments. It explains why 010 investigators are routinely granted

8M DOted above. such ~by-paae revtewaare also improper because they are
CODtnuy to the provisions or the lDspector General Act srantiDg the 010 broad acceaa to any
document or material that is available to the qency overaeen. undermine the independence or
the In8pector Oeneral by panting a component under review unUateral authori~ to cletermiDe
what materia1a the IDapector Geae:ral rccelvea.and result in UDa.CCeptable deJa,a in the
production or materiala neceaaary for the 010 to conduct its overaigbt.
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access to TS/SCI materials when reviewingTS/SCI prognuns. It explains why
OIGinvestigators are routinely read into some of the government's most highly
classified and tightly compartmented programs, such as the President's
Surveillance Program and the programs involved in the Robert Hanssen matter.
And it explains why any instance of unreasonable denial of access to
documents or materials under the Inspector General Act must be reported to
the head of the agency, and why the Attorney General's decision to preclude an
OIGaudit, investigation, or subpoena must be reported to Congress.

The FBI's witbholc:lingof grand jury and other information is
unsupported in law and contrary to the Inspector General Act and exceptions
to the generallUle of grandjuJy secrecy. The OIGis entitled to access under
the Inspector General Act. Moreover, the OIGqua6fies for two exceptions to
the general rule of grand juJy secrecy. See supnz; see also 5 U.S.C. App. 3 §6;
Fed. R. Crim. P. 6(e)(3)(D),6(e)(3)(A)(i).It is true, of course, that under Section
8E of the Inspector General Act, the Attorney General could deny the OIG
ac:cessto the documents at issue, as many of the documents constitute
sensitive information within the scope of that Section. See 5 U.S.C. App. 3 §
8E. But the Attorney General has not done so, and until he makes the written
determination required in Section 8E(a)(2)and sets out the reasons for his
decision, the OIG is entitled to prompt and fall access to the materials.

Denying the OIG access to the materials it is seekin&would also
represent an unnecessary and problematic departure from a working
relationship that has proven higbly successful for years. Since its inception,
the OIGhas routinely received highly sensitive materials, including strictly
compartmented counterterrorism and counteriDteWgence information,
classified information owned by other agencies, and grand jtuy information,
and it has always handled this information without incident. The OIGbas
~ conducted careful sensitivit;yreviews with aUconcerned individuals and
entities, both inside and outside the Department, prior to any publication of
sensitive information, and it baa been entirely reasonable and cooperative in its
negotiations over such publications. The OIG's access to sensitive materials
has never created a securit;y vulnerabilit;y or harmed the nation's interests; far
from it, the OIG's access to sensitive information bas mar~ advanced the
nation's interests by enabling the independent and objective oversight
mandated. by Congress.

Simply put, there is no reason. legal or otherwise, to depart from the
time-t.ested approach of allowing the OIG full and prompt access to documents
and using a thorough prepublication sensitivit;yreview to safeguard against
unauthorized disclosure of the information therein. Access to grand jury and
other sensitive materials is essential to the OIG's work, perhaps never more so
than when the 010 is overseeing such important national sec:urit;ymatters as
the Department's use of material witness warrants and the FBI's use of its
Patriot Act authorities. But whatever the subject matter, the authorities and
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mandates of the Inspector General are clear, and neither grancljury secrecy
nt1ea nor any other statutoIY or internal poUcyrestrictions should be read in a
manner that frustrates or precludes the 010's ability to fulfill ita mission.
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t' Ms. Cyathia SduwIar
Paae2

Fall_ fmioIIs ad ill pedouafaa IIlJ duly 10superi'ise dieDejWibiieUl·S cdmiIIIiI Jaw
adbn:cmeat proaams. policicl. aad pracdccs. After lleamed of.1Icptbas JepuIfua 1be
iaappropriare bMsIipIive tacIi~ employed iD Opendicm Fast and Furious. I c6recred the Deputy
AlJJrtDtIt GeumI.1Dldr 1he IIIIIIICr to 010 for a tbomuP n:view ofdle f8CIS SIIIJ'OUDdiDa tbIl
iDwsdpdoa BDdfor a Iepad ofOJO"S findinp SubseqaeaI to 1IIatref'araI. J aDdenIand dill 11M:
OIG expanded ill zmew to iidudc Opaatinn Vide Receiver aDd Ihe XiDaaY bMadpdOD
brause 1heymay have involved similar iavestiptive stndeSY aDdpractices.

,. .•'

ObIalaiDa a complete understanding of the conduct of these iaveslipliODS is necessary to
my discharge of my criminal law aUon:emem reSponsibilities. ud I believe 1hal to do a
thorough review ofthcse iDvestigations. it is necessary Ihal the 010 have access to any relevant
grand jwy Jll8lerials. and lhereforc I auIhorize the FBI (and olber Deparunent components) to
disclose paacl jury materials relalinS to these investigatioDS to 1heOIG, Ira makiaalhis decision.
I have determiDed 1bat providing the OIG access to the 8J1lIld jury material at issue wiD DOt
impair tho Departnumt's conduct ofthc:se cmaoins invcstiplioDS and associaIed poseculions.

I DDl8Ibat UDder RIlle 'teXl)(B). a pasoa 10 whom iDbmaIion is ctisclosel under R.aIe
6(3)(A)(ii) IIIIlJ - thai iafbnDaIiaD·anty to assist 81181IDIDe7 fOr1beaovemmeau ill pafordlina
1baf~s datj to caftnce federal erimbuiI Jaw. 1bus. oaly 010 pers6Imd with diri=ct
Jelf15M"MitJ _~ themviewlllld!llpOlt 1baIlIIave Rq1I8IIed mayteVicw IIIIdu. die
••• jlQiafbnUlllioa dilrioaN' to 1IaL. This is _only jRilJiUlB'" wIIicb this •••• may
_place. ~ 1be IaspectDa o-aa sbaaldpOiiip1lypovide •••• ia wriIiDa. alislofdle
uames of_ pel_ wi1bia her OfficewbD wiDhave access to the Ra1c 6(e) 1II8Ieda1 fa
«> lIIRftdioa willa tJds 010 •••• Oa.ce I JeCeive thai iDfarma1ioa, the DajWlulad. aD my
beJIIIt wiD pi•••• iafbaa the courttbat impane •••••da: ••••• .i8IY orjaries ofda: ••••• ofaD
JICIIIIDI. whoaa adiscJosare ••• .,.. ••••••• Rule 6(e) nquin:s. ThaI aodce wiD also cedify.
as JlllJubed by R.ule6(e)(3)(B).1haI1he OIG pII101ID81 wor1dDs on the JeYiew line beaD ad¥bed
or••• obJipdoa of.aecy UIIdIrRule 6(c).

c--~u.r
Eric IL Holder. Jr. .
A1Iomey 0eaeraI
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December 6. 2011

MEMORANDUM FOR TIm DEPUlY ATl'ORNEY OBNBRAL

PROM: cnn1UAA.SCHNEDAR ~~'" ..•
AC11NO INSPECI'OR GENERAL

Inspector General Acc:es8 to Depas1ment. Documeals
• Qht,lpod Pm'!"," to fCRA.&c:Hm IMlu

1baDk you for your letter dated November 18. 2011. As J01I DOted. the
0JDce oftbe 1Dapectar0ct:0eral (Ola) fa ~ a revfeW of the useor
uaUaaal ~ Jettera by the Departmmt or JU8I:k:e (DepartmeaQ. In
~ with t1Iat nmew. 011October 28. 2011. the 010 requeataI access to
certaIrl PedenIl BunIau of1D.vestlpUon (FBQSeJd afIIce flies oontatntng
D8tfmaJ ac:cw1lJ letten aDd retum Jrdbrmatton. tnclnrMng cndt report
1Dtbr1naUoo the P'BI obtafned purawmt to Sedfcm 1881u of the P'aJrCredIt
RepodJDgAct lFCRAL USU.s.o. 8ectIvD 1881u. Whea the 010". team au1ftIcl
at the PB1"8San J'nmd8co oIIIce ODNovember 14 Cora 8ekl i8Vff: •• ofb
requested ••• tile FBlIDf'omled the 010 far the first time tbat ItWas
WIfbboJcftng tram the 010 arecUt Ieport JDf'armatIan In 12 mea based OIl tbe
pl'OVIBIODmUle P'CRA tbat JJmIts diM'EminatinD of such tDfouDaUan outside the
FBI. SectIoil J881u(t).1

A"", I appNa' ••••.the cJectaIoD In yaw 1etter-~ tbe.F.Blto
pnwIdc the c:recUt.lepurt IDbmatlcm to the 010. I am. \1lI'I'IUD& to espi Baaqr
CODCeI'DSabout tbe ba&Ia 1br your dedslorb We were parIfcu1atf7 trvub1e4 by
two aspeute olJOlU' Jetter.

PInt. you IDVOkedUse ..:eptfoD to the Hmttattoa aD djsaemlnptfon In
SecHnn·1681u&Q.whlch autho:dles the FBI to dJsaemInate return IDfi:JrmatfoD
-to other Federal &geDc1e8 as may be ncaaaav tor the approval or CODduct of a

• SIcUOD 1881u(OofthellCRApIOVIdB ""IbeFederaJ Bunauor~1II&.JJJDt
.dwe, II'." ID1brmatIon obtained puIIUDt 181h1a 8IICIIoIloatsfde oftbe ••••••• _ Of
IDwaUJlIIan. ..-pt tD otber •••••.•• ." •••••••• be... ry Ibr the apJIftMIIorOOlldact
ofa ror.,.. ~ IAveallpIloD. are wJIIII'O the InfonaatIaD CDIICiIma a peraaD
•••••• tDlbe UnIfGnD CoCIeof MPftaJ7.Just1ce. tat aqtpI0p ••a•• IaH•••• 1IveautbatIIfe8 WIddn
tbelldlltaly dIputIaent canceraeclae may be nICeRlIIY Ibr tbe canduct ofaJoInt. __~~.
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'DIe Depaatme.ut9. past pI8CU&:e fa also consistent with O1D'rea •••• of
SeetfAD1881uOJ_ In our pdar nattonal aecwtta letter JevJewa aDd cIudDg 0111'
InIt 8lte visit III tile ongotng JevJew. the JI'Blpovtded the 010 1UJI8CCB51 to
Sec1b11881u crecJl1report mformaIfon as weD as to an other IDfmmafton it
obtaIaed thJou&b Its use ofnational &ecI.U'If¥ Jetters. wItbout suggesttrJg that
FCRASectIon 1681u lImited such access. Our past revfew8 resulted In
flDdmgs that the FBI had used naUonal sec:ur1Wletters (tacludmg what the FBI
called -exigent letters, in vtolaUon of applicable naUOD8l securit;y letters
statutes. Attorney General Guidelines. and internal FBI polIdea. WIth respect
to SecUon 1681u spec1flcaJIy. we found that FBI persormel d1d not fWly
UDderstand the statutory requJrements of the FCRA and had in certam cases
Rquested or n:ce!ved IDCormatlon they were not enUtled to receive punruant to
Section 1681u.

ID.1espcmse to our 8acJtn&s. the FBI8Dd other Departmeat OID'l..",en"
IDstItDtedWiiecthre actIoDa. mctudtDg impl.eme:ntattoD b.J the NSD of CHelIIIgbt
lev"". (paUemed alter the OIQ-SJevJewaJ tbat e-pIII'"e wbetbrr tbe JBI ts
usIDInptfmaJ aec:uJt9 Jetten to accaadeDce w1th.appUcabJe Jawa and po••••••
11m IBl has stoce Nu1blelv p:09Jded tile 0venJI&1ItSew:ftnn ofNSD with aaceaa
1118e"fIm 16811&c:redlt Jepurt Jub"wtk'D 1DIe1d alice me.OIl. quade'"
•••••• wJthuDt Brat aerlrfng a caae-b.f-ease detea ••,beaHml from the DepadJ
AtIIInIey 0eaaaI that such ~e Is -neceaua; tbr the appoval ar cymcJtJd
ofa ia •• tntrD•••••re ~. We see DO.need to m:vo1ret1u: ezasptIDIl
to tbe dl. n'hHt!orm Jhnllallnus ofSerHna 1681. CD••••• the QIG an: nn CD
CIdseredIt reJOrt IDtiJrmptfon when tbe 0veraIgbt Semfcm ofNSD routkai::lY
o1JtatnaIt WIIhout zeferaIce to the e:xr:epIfaD far the tdmttraJ pmpoae of
0 ••••••• ' •• GftI8I&b1 oftbe FBI. JncIeed. eaped.., III B&btof OlD'pdm' ngttgnal
~ letIm" aad 'mrtgent Jetter'" Iftlew.,.itwua1d be IBIIlIDtaIble Jfthe
De,parbiEDt mnr - at the 1Bl"8 request - ftSb Ided the 010"8 •• ...,eu to SecUan
188111metaJel to aad.J tho. revfeWa fDwh1cb tbe Departmeat mrNIII'ed.

lD sum. the p:oceas mntemp1ated by the November' 18 JIJI:IIIDI'BDdu-
that the OJG DIIi\Y obtefn ace BId to Depatbwwt cfoca "IIft"'a n:1ated to 811010
ievle1r ~ •••. iecelvJDg advaDce n·.,"t ftam the Dapaatweut OIla caae-b.J-
c:ase beaIa -Is dInc:tW CGDtnIiy to the hload III1thaai!;y aDd accesa IPPDted to
the 10 In tbeAd" JaDOt requIIId by the teIID8 afSectlm 16810." COidIaq to
the pwpaae oftha eIIa.md·_OII lhldtaHp\g& coafafned mtile 8Iat11te. BeweD
88 tbe JDIeDt afCcmgteaa cJemmwIrated b.r 118subaequeat JrgIa1atfcm. aDd 18a
dIaIuddDgbieak faam tbe Joag et.1vftng poJk:,J aad pnICIICe wJtJdD the
DepaaIweuL
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o Iappreciate the seal'" MDt thatJUU apeued at our meettng about thIa
aubject •• November 18 that the goal of the Depal'tmeat 1'II1IIto eDIIUIe that the
010 18 able to have a.cceaa. c:cmsJateDt WIth the Jaw. to the materIaJs It Deeds to
CGDduct Its ovendgbt mfeelOD. I request that)'011 JeCOD8IdeI'yoUr' basIa •.
alawJagtbe OIG to have acceaa to PCRA Sed:Icm1881u JDtbrmattOD.
Om••••• twJth tbe Jaw for tile l'IUO"8 deacrJbed hereIa. I ask tbatyou __ a
JDeIIII'.·•••lm to the·PBI Jrdbw:dug Jt that the 010 caD June access to PCRA
8ecfjan 188111,"6Umaffmr Ibr Its OWI'IIIgbtrevJewa ami ~ tmh.
aDd UDtII bAG 8Dda It DeCC • ..., to IIrtukethe SecUaa 8B procell to preveat
81ICh accesa.

o

o Ii
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.us.DepartmeDt of Jusfke

Office ofdle luspector General
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December 16. 2011

MEMORANDUM FOR nm A1TORNBY'OENBRAL

PROM:

11IaDk you f'orJ01D" letter of November 18, 2011, staUDg that the omce of
the IDapectQr GeDaal (010) Ja anthorbe:cJ to rceeJ.w: gnmdjUly matetaI JD Ita
rmewoffbe Bureau ofAkoho1. Tobacc». P'lie&il •• BDd EKpbdvea'lATJI1
JIteaa_ tra8le1rtag :lu9eaHgaflcm JmOllDas 0pendt0D FaatIlDd JIUrSou8. aDd
other •• .....",.,. with &ImfIar~.ea, methods. &ad ataategle8. Yaur
Jettar 8t$tBd that JDUhave cIdei'mftsed tbat dfscloatag the gnmdjuly DIIItBdal
to the 0lQ Ja peaDIaaIble UDder Rule 8(e)(8)WIIO of the P'ecIekal Ralda of
Cdi"fna' PIocedure fIec:a••se)lOU bave det.ermIDed tbat such dfadoaunJ ••
necesaaq to asaIstJOU. au attome.r-the peonilen!. In pezfbimIDgyour
du..., to e:nfbIas tede1:al cdDdna' Jaw.

I appedate yam" decJsfon that the 010 may have access to graad JUlY
IDformatIoD tar tbe purpose of cnmpletlng this revIeW. WJdJe It iemalna oUr
poaItfDB that we are CDtItIed to tbIatnronuauon, tam ••• to apna8 DIJ
dIsagNemeat with the ratfDDaJe 1br,YOUr decIsroD as to wb;v we ahould be
aIIaWed thta acce88 We were ~ C\OIJCerDedby tbe foDowIDg aspect8 of
your Jetter.

FJnt. JOUI' Jetter Jacom:ctl.Ystated that I requested you to authodze die
P'edtnIl Burea1l ofJnveattgaUon IPBO ancI other DeparbDeDt c:ompaaeIIt8 to
dIaCbIegraudjaly iDfbmwttma to the OJG far our review. We do DDt believe
DepattweutCD'J'Opmmta must seek ~&om the.Attanle,y Qeneral to
~ gnmdjm:y tDbmatIan to the OIQ lor O\D' uae In c:cmductIDg our
IIIVe8IfIatIaD8 aad I'CVIeW8. 'lbua. while we DOtIIed Departa:teat nfRcIaJa tbat
weW!Dt Bllddall c:ertaID graadJmy Infbnnatron In P'IIat aud Fudoua. that
CCBMII8&tfud ••• meRly to provide uoUBr.eHm aud ••• DOt a nquestfOl' the
DepaI'b.amlt". ~ far 118to ieceIve such:m:ateda18. Indeed. prIOr to
iecel",,,,, letter, we had already obtafDecl grand JUlY IDf'orIDatIoiI hiDtbe
PBI re1evaDt to the A'l?'a 0pendI0n Fast and PuJ1ous. aDd the U.s. At.tornefa



•

0IIk:e far tbe DJ.strIct of AtimDa had DOUBedus that it would pnwfde gnmd
july lIIi ••"'atton to us fiJr this revIeW. 1bIs was CODalsteat WIth a IaDg-abmdIag
po1Icy&lid pmcdce WItbID the DeparImeat and lts OJilq'Ollellt8, tad"", the
FBI. to pmvJde graadjuly fnfiwmaUon to the OIG upoD our RqUeIIt fbr use III
ovaaf&1!llevJews. wJthout Brat "In'!ag ccmaeat to do 80 from the AltmDeJ
GeaeraLl

I also am crmcemed that ill pnMdIDg IIJJ1:harfatJoa for the c:JIac1osuIe or
gnmd jmy JDbmaHnn to the OIG. your 1etter appean!I to eDVi&IoDthat It Is
necessal7 far the OIQ to obtatD. authorizaUoD fi'om the Attomey General. an a
caae-by-caae basis. prior to obtaining acc.eas to grand JUlYmateJ1al from the
Departmeat"a components. A reqWrement that the OIG must 8rat seek
permission from the Attorney General to obtain materlal neces88IY ror our
reY1ewa. however. undermJnes the 010·8 JDdependence 8Dd la inCOnaSSterJt WIth
the Inspector General Act.

As we hue dlltcusaed wtth you and the DepuW Attomey GeneraL the
OIG believes that SecUoD 6(a)(l) of the Inspector General Act. 5 U.•S.c.App. 3.
enHlles us to have access to aD cfoc:rmumtaavailable fD the DepartmaIt aDd Ita
CGDIpgMn'& Sfgntftrant\y. SectIoD BE aftheAct provides tbat cm.l¥ the
.AttarDe.rGea8ralDISF pmbIbIt the Insp,.. .••• Gmeml1iam canyJDg out or
CM'iFijl",". axevJew. &lid IDI\Ydo 80 cm\J In cabdD ~ c:tn:amscr.Ibed
tnat.' •••• m wzIttD&. aDd w.Itb DDI:k:eto ec.:we-. In sbmt. the Ad: !II8JIP1at:es
that tbe 0lQ I8tIdve ace • to Depaztmeat docllmenta l~DJesa theN".ii,?
0eaaal1lDD1m8 the Smaaa _ JUDCeBII to pa1dbIt 8IICh access 1beAct does
DOtlImtt tJaemas acceaa to Depaitweut dOCI"DenIBto aa1y 1IIDae
cm-un"'.'''''' wha:a the Attomey Geaaal"""",," to It.

In addftfm ••wbIJe we agree that Rule 6{e)provides mJfhadt;y _ tbe OIG
to obbdD•••••••••to anmdJIDY 1DbmaUaIl1lulepeMent hill tile TnsprdDr
Geal:raJAd:.1811l1m1:lbled tbat JDUI" Jetbs' Ie1IedaD Rule 8{eKSJWOQ to pmt
the om acce81 to IP8Dd JUlYmatertaJ m 0peratIrtD Fast aDd Pur:Iaus. 'l'hat
plWI8IaIl auI:1IarIIle8 the c1Isc1aame of gmudjuly 'alg '··aHnn to •...,
p'. iiFF'lSdpeaaJi, •• l ••• thatlltDpHnrn'Yfbr1heIJH&'I"iffl" cymaldenl
nee e11 'J to aasI8t In peab liilng tbat attamej'a duiN to erdbioe fedaal
cr'ndoN Jaw.- Your Jetter atata! tbat the povJsIOD applied to the 010·. access



(; '\ to gnmdjury JDfbu"aHOD ID the Fast aDd FurIous icmewbecause JUIll16ued
-, • .:.Y the ,..,.". to the 010 fbr JuteattlllUon. YOII ree"CJDeCI that tile 010'. at:e_ to

gnuadJmy lilia" ••••• 18aecElSSIU)' iJrJOU to am:Ise JODI'aapenI80q .
- •• ., anl'the Departmeafs eafDrtement offedeml a'n."a1Iaw.

, " .
~.~i

Qpw"'."''Ithe OIG"8acceaa to gnmdjul)' Julbl'Jl8t1nn upoDJDDI'
deIe••".· •••• m that access 18De(!! ., !Dr the aac:lse afb AttanIef
GeDeral". su.pemarny RSp'"pIbtIfttea again 18JacaaaIstImt wJth the IDspector
GeDera1Ad. Mcnover. It 1&l1nnecesB nry undI:r Rule 6(eJ. AttorDe,ys tbr the
010 •• ncelVe dIn:ct access to IP'8Ddjuly IDformaUon pU1'SU8Dt to Rule
6(e)(S)(A)(Q.wbfcb provtdes that dIsc:Josure of grand jUJy IDformatfOD may be
made to -. attomey for the government for use In performIDg that attorneYs
duty.-

1he Department bas routinely provided attomeya In the 0fBce of
Profess1ouaI ResponsIbIll1¥ (OPR) access to grand JUlY JDtormaUon to euable
them to conduct cweratght IDvaHgaUoDa of aDeged mI8cODduct by Department
attanIef8lD the perfonDaDce of their lUf18Uon fimctloas. Such acceaa has
baeD aDawed p1D8U8I1t to Rule 6(e)(3)(AJ0l. and It baa not reqWJed a case-by-
c:aaedele' ""''8Hon of need for 1be.AttDrDey OeDenIl"s eIa'CIse of supervIsoIy
811IJMMU,. J:adeed. an omce afLega1 CouDse1 (0lC) opbdoD SS8Dcd ill 19M
ccmr1nded that OPR attamey. qua1t(y tar ada,naHe acceaa UDder' RDJe
6(e)(S)1A1lObecause the.r are part afb BDj»fU9J8aiy dudD CQIIdW II, '. cm:ndgbt
affba mndgct ofDq:wib::aeDt aH'pa..,. befbIe the graDdjuly. See
" ',,,8111),,m of OLe ~ AaatatantAttume.JGellead RobertB. S'!ena.
DfII:fosare tlGnmtlJwy JIafBIfaI to •• QJIImqfPtqff1SflbraJ~
Jaauatl a. 1884. OJG •• hll' ••••••••••••• partofthe8Upi5lJauij chaID
rim.""" CHeiaf&blafb CIJi!dI'ct an.w eaIiB' dUd" aftIrIaJa. ft!1IIJQng a
..,. •••• , &•••••••• dacted at ,,'1,.••,,1'111 the",. •• sterAFlanla. of caadac:t
117Depiltweut e"lJiIolyeea 010 attaa •• ,. thele:b:e &haD1d:aa:ebe tile same
."I'praHc: au: C88to gnmdJUl7JDb:mattoa _use In DVa'SIgbt JevJew. as OPR
••••••• do parsuaat to Rule 8Ce)(3J(A)IQ.

In sum. the pnmdIIe ofJODI' Nrm:mbr.:r 18lette:r - that the 010 mtq
obtaID IME eaa to pmdJm:J matedal se1evant to all OIG .RV1BWaa\J cdb:r the
AtIDnIey 0eDend or other Depaab:iieDt afBcla1 deter. I'Mll GD a c:ase-by-caae
baaIa tbat such a«XBI8l8 Dee ., to asaJst an aftt'IJJey far the .,.ea, 'men' JD
pealloaiHI'n.JGIII' du9' to CDfbrc:e fedaal cl'mtpaJ Jaw- ta coubaiy to the braad
autharIIr aDd acreaa gnmted fa the JDapo:t •• aa-at ID the lJIapectar GeDeta1
Ad. It also 1na1m with tbe lcmC••••• ."". po1Iq sad pI8CtIce ofDepailweat
OGlJpOH"'. JII1IVIdID.I anmct.IUIJ material to tile OJG•• apt abtp"",'8 tbe
i*l&_ afDep.da •••••JeederaMp. MareoveI. Rule 6(eJ(8lfAXI pIUIIdea
81''''''''.11far tile 010 fa obtaID Ifte •• to gnmdJlll7 ".fip ,.i8tfnn tadrpendeDt
6am tile Jaapedlor GeaeralAd. jUst _ CPR •• aIIawed • ...,...."., am e
pwauaat to tbat JUIe.
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I app!eQIate tbe aeDnnltl.Qi tbat. th81lep1lQ' AttonIey Geaeral apleaaed at
our -"iI with htm about t1dasubJect an Xoveaaher 18 ~ tbe IIaal oftbe
Depmmeut was tDeasure tbat t1Ie 010 is abJe to bave aeee.I, mnalateat with
tbe Jaw. to tile materials It Dee4ato eouduct Ita 0ft:r8f&ht m'88kDt. I request
tbatJDUl8CDNIderyaur .•••••••.••••••• the OlGiD have aecesa to ••••
Jury •••••"'.wtlou. CmeW8DtwJth the JawIbr the maMIII described b8n:ID.I
ask. thatJOU ma'ke dear tbat the 010 C8Il have access to •.•• juq
IniJn ••·fIm IJr lIBovaal8ht •••• aDd 1DveIfH.,uoaa pm.,eut to the
l'D8,pec:tar Geaera1.Act-ad Rule 8(e)(8JtAJ(8.vnleaa and until t1I8 Atbd'I'Ift,J
0eaeral1Dda It •••• leryto IlDDIas tile •••• 8B procEl11 to pmveutauch
aceElI.
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December 16. 2011

IIBMORANDUM J'OR THE DEPU1Y ATrORNBY 0ENltRAL

FROM: CYNTHIAA.~~
AC'l1NO Df8PECJORGBNERAL

Inspector GeneIalAa:es8 to Departmeat DocIaueats
!'1ettq, IOD1, mIIcc:trm!q Surr;!Penr!

I mcerted your Jetter dated December 5. 2011. directblg the Federal
Bmeau oflnftatlflP&n CPBIJ to dIacloae to the 08Ice of the Inapec:tDr ~
(OIG)mateJ:IaI the FBI gathered purauaat to the F8dcral WIretap Ad. 'DIJem of
the 0mDtbua CrIme Control and Safe Streets Act of 1988. _ amended. 18
U.s.e. .2510-2522 ('I1t1e10). fbr our cmptng uMew regardIDg the
Depu1meat's use of the mated- w.ItDe&awaal8Dt statute. 18 UAC.1814f.
lD,our Jetter, JDU '*an opIDtoD&om the 0JBce ofLepl CoImsel (0La Iaaued
III 1980 CX!J!CIudIngtbat 010 ....". quaBly as ~ o8lcent-
auQaooll1ed to obtafa 8I1CI use'Dtle m lDbmaaon as appropriate to the pmper
pedi:Bmpoce olthelr af:BcIaJduties. You elate tbatyou have det.emdDed that
dfsc:JoafnCTStIem t.,fi·rmaUoD to the OIG for the matedal wi'.'" wanaat
l'e9IeW18Jld Fii'&e.tbJe because It •• DeCe811D7 to the OIQ'. perf'omumcea of 118
~Uge ar Jaw etd'meement duUea. You aJao state that dIscloame III this
cln:tlll!8tance 18 appropdate heeause '"the 11tIem iDCOnDaUoD III queatlon 18
nece .1. f1 to (tile OIG••) mmpJeHon ofa tbOJOUgh review of the Depart:maat"a
useofb matarJal W1tDes8waaantstatute. ••

Although I appreciate ~ declsloD. that the PBl is author.lzal to disdoae
the 11tlemmatedallt has been withholding In :reapcmse to our request for it. I
do DOt agree wJth the raUcmaJe CODIaID.edIn your letter that It •• Det'Caaary fbr
the 010 to obtaIa 81Jtbm1laUoD fmm Deparbuent Jeadeqddp, on a C8IIII-by-c:ase
basis. ptor to obtatnl:ng access to 'J1t1emmatertallrom the Department'.
eompouaata. As we have prevloualy dfacuaaed with you. we beUeve a
requIftmeDt that tbe 010 IIIU8t fInIt seek peIIIIIS8IoD Jiom the DeparCmeDt to
obtain DI8tedal aecel8BIY for It8I8Vf8MJ UDdermInea the OIO·.lDdepeudenm
aDd SaCGDlraI7 to the accesa provfsloD8 of the IDspec:tDr GeDeral.Act (the Act).
See 6 U.S.c. App. 8.

AlII DOted m my letter to JOU dated Dermnher B. 2011. ~ the
OIO's autblOlil.Y to obbdD c:redIt 1epOIt IDfoalli8UoD gathered purauant to 15
U.s.C.11881u. the 010 believes that Sectfml 8(aJ(1) of the Act ent:ltIea us to

------------.- -
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acxaa to aDdoc:t.,."".. llf8iIaNe to the Departmeat ami Its amlponenta. •
UIIIeas tJleAftc!cm¥ Oeaeral MpwJI'tiJrJDa1b'. IIIwdtIDg aDd wJthDDtke to I
CcmpII8. aac:18e8 Ids 8I1C:had9 pmsuaDt tD secann 8B oftbe Act to pmbIbU
tile OIC hili om,..,''I, or aui)Jugout a KVIew ill cIIciJmetanres specI8caD;r
eDIIIDeI'8ted IIISertIoa 8&

TJIIem lt8e1f'pnwSdes a baaI.s iDdepeDdeDt. of the Act for the 010 to
obtatD acceaa to'I1t1e m mateda1s. As you DOte. the 1990 OLe oplDfoD
tnterpreted 18 U.S.C. 12517(1) to tnclude OIG agents as mvestIgatlve omcera
author.Ized UDder 11tle m to receive such Inbmatfon for the performance of
their tnvestIgatIve or law enforcement duties. However. you also cite a 2000
OLe oplDloD rega.rdtDg dfssendDat10n oentle m matertalas aarrowly
construIDg the term ·ofDclal duties. • to limit disclosure to law enforcement
o1Ilc1alsto sltuaUons when It is '"related to the law enforcement duttes- of the
n:ceIVtDgomcer. Because the 2000 OLe opinion arose in the contm or
dfsaemmattcm of'l1tle mmatedal outside of the Department to the Inte1Jtgmce
cwmllnnfW. we do not beIIeR It precludes the OIGor other omdaJ. wIt:biDthe
Departmeat from 01)1-''''"1'Dt1e m JD8.1'erJalto ccmduct. supenSstoD 01'
0ftI'&f&bt oflaw eaba=ment.

Ja 8UIII. we beUeve the 010 is autbadlzd to JeCelVe "11tle m matertala
UDda'both tbe lrt.spectar GeaenIlAct aDd 11t1&m. 'Meed the OIG baa
Jdtrmdcau, meelVed IR1Cbtal a IIMtimI hmDepastwellt CianlP""',ta. tnfIIndIng
tile PIlI. IIIzeneca,ltInn that the OKra fancann tDrJadea •••••••••• that " ",,,,.,
Jaweatiaeement peI'8'.IIM are e:ouamc""I Jui"""""'. camp1Iance with
appIh-. __ aDd poUdr& Muteota. It 18.,.Mlu'Hm aeaae that OlD' m1e c4
+,•• "*11'11CIIeIIIIgtIt aflaw euIia'emenl adI9IIIe8lD118l ..•••••18',*. -=reas to
the ft.,•••••••••Juiam.tfOll dcdied fioaa the ta:1uJIques employed by lair
•••• &'*',1 cdIIDenL

~. J ask tbat JVU remaw'da-tbe basis Ibr a1JawJDg the OJG to
have"', en to'Dtle m lIdbnnattOD In our matalal w.Ibie&J wanaut ievlew.
I)m""m't wJtb tile Jaw as delDilJed ID t1dsmrmmaadum. I nquest that JOU
del. HI.hM that the JIBIsad ather DepartIamt Oll"prrnenta ebnnJd plMde the
OIG80 caam'l1tle m materta1lbrltlJ onraf&bt 1fi1£•• aad Ju,~nna in aD
such mattenI. unless theM •• Iley 0eaeraJ Jntolue8 Secacm 8B of the Ad to
pa:cuad: aueh -ccesa
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JIIDDII)' 4. 2012

o

C,pIbIa&lmcdar
AcdDa lNpectar GeaeraI
llejIIItmGat of IUIIico
WasIrinpm. DC 20530

Dar Ms.Sclmedar.

lam fa Ieaeipt of your •••••• cfarecI DecemlM:r6 •••• Deee__ l" 2011 •••••• bth
)'0111'-- reprctiJIa tho08Ice oftbe lDspecfDroenea.J'. (010) abiIItJ tit aacaa paadJUIJ
mafIIdalUDda- Rule 6(e) ofdle Feclem1 Rules ofCrlmlaal PnIc:edmet iDfb,.madioD oIIIaiueII
pin" to SecdoD ICSlluof1haFafrCadtRepodlaaAct.15 U.S.C.,1681 (PCRA),8Dd
iDfilanidm obtalaDcl puaapnt to'" Pedeml WfNtap Act, 11tIe DI or_ 0IDDIhasCrIme
CaaIIDl ami SafeStreeIs Am. of 1968.. ameaded. 18U.s.c. H 2510..2522 (1itJe ID).

AsJ01I bow." 08ice ofLepl CouueI (OLC)._ eIdity Widda_ BxecudveBraacIa
mspoaaible tbrpnMdiDs 8Il11Iodfatiye IepI adviaeahout •••• typa oflll81ll:rl.lIas I»eea
COJIIidcriD&the __ raiRcl by 1D1D'RC1UC8ILOIC.estahJw.I pauIIce Ism nbID 80m
nrachIDa lIlY fIDal CODCIusIoDIIIIdil 1t••• 1Olicfted IIDdNCeIwd die vfewa ofaD •••••• pIIIies.
IaaIudIna010.. pmcatbat I muJentand Is CIII'ftIIItly uudea way. OLehu.m-t me1bat at
1Ids_ bowcvw.tboy •• DOt peauadecI _die Inspector OeaeraIAd pmvides audwrity CD
__ 1IIIeIdI DOlWIIIIsIaDdiD tile •••Idcdca OIlawr •• orclil8l:adnalloD C«.!GII •••• ill the
ltatDtII"eacect above.

Iltave coaaultedwiIb ote at Jeaatb abou&ways tbar.coufatem wiIb appticabIe Ia•• the
DcfparIIiIaIt CIII CIIIUl'OdJat 010 MDlfnnes to fIave IICCeSIto che matedaIs it needs far Ita
a.adaJ wade. WitbiD the IimIta oldie Jaw, tileAIIameyGeneral aacllbave eacIIawncI to &ad
SDhdIoDsthat povlc1eOlO wlda ImmedJate 8CCeSI to cJocUlllCldS DIe.leary fbr its thozoap_
•••• lWIewof8plCiftc •••••••• Wheuver youhawmisecl GOIU:fIIIIS with as about.
compoa_ wid'k+Bna doc""'IIIdB tIad YOUueed. .• IIae.,UDd WIIJ8to pnwido JU1IaccesL
w.UDdaIl8ad 1IIat.as,all cad'··ed ataurlDletlna 011Decmnb* 19.2011. OI0calllDtlJ_
••• to the 11I1••matfon dial fllleeda 1br fIB oagoJql8Vlewa. IDtJaemeandme, • _eXPJafDeCI
atOllr December.".",. whae pnssibIe UDdereffldna law. we wID COJIdaue to wuzk willa
OLC to."., DepatauIat-wlde poJfdu dill would eanre that docamadIaaelll8de available
to OIOwldlautllleDlld. taraase ~ cIeIeanfaa1faaL

I'



Ma. cynthia Sc1m.adar
J.....,4.2011,.2

To obtain • definitive aDBWer to theso lcpl queslions.l haw sIund your letters wrida
OLe ad aabd IhalOLe provide a formal opiDioD rcpnJiDa the QJnStrucdoD orSeclioD 6(aXi)
or •• JaspectorOeaenal Act, 5 U.S.c. App. 3. aa4 die 010' ••••• to paadJulY •••••••
illfOllll8liaDob1ainec1 pursuBIIllo Secdon 16811&ofPCRA. aDd fDronnatfoD oblaiued punRI8IIl to
'I1tle UI. ,.. CODdaue to wo4 with OLC 10easure thai ahoy baWl1ho boDeftt. or)'OUl'''''''
aad pcalJ*dw oa1hcle fssueL If; after OLe lias complelecl its opinion, you believe the exIsdaa
stasates do _ pnMde your office willi ICCeII OD1enM that aIIew II to peafbnD l1soveaIsht
naisslcm, ~ acdon may be necesIIIY. llaok f'oIwanI to WOIkins wish you irsuch aaioIl
is uItimaleIJ required.
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(Jffia ofiltelLPlJ~lug Laeud
•••••••••• ~zasu

Huch 16, 2012

As I apJeiDecI ia ouraeeeat •••••• and III)' __ at ll1U1111J 4, 2OI2, I amc:omnfaed
to --. _. OfIIceoftbe IJIspecIDJ 0anIraI (OIG) •••• - to dut fafinmatioD IIaeedII
10pedba •• cdfecdvely itI evasIsbI mfssIoa. Towmd dill cad. theAUOmey 0caraI •••• I IIave
wmIredCMII'thepast IlWlBlIIIOIIIba to ••••• aertIIn 1bII0IO has _ DI8Iieda1I JIM( I J to
coadaDt Its ••••••••• We.w_ JDdkatrd did we _commJUeclto cIoYeIopJaa
~ pall" tomalDedocam •••• available to youro8lcewidlDuttlie •••• ." •••.
byocae ••••• ,••••••oas.

YOUI'of8ae Ie&pC)JIded that. aItftmt&b.)VII WIle gndeId - oureftbrll. you bIIIiewd ••
_approach_ pmpoIecl WII fDaoa __ • wIdlSecdoD 6(a)(1) of1hDID.,._ Oeaead Ad. 5
u.s.C•• 3, ••••• apecifie III8tatoIJ pawMsioDs at isaae. To ••••• tJIe Jeplquestfoas
JRSCIIfIId. J asJte4 tbr _ apiDIoD fiom tile 0fBce of Legal C01ID8Il (OLC). tB eadr, wiIhfD the
ExecatlwBnach dial _lvel aacIa disputc&

Botb yoaroflico ad the CouDciIoflDspec bl. Oeacnl OIl Jnteari1yaDdEfft_c,
(OGlE) UveNq1lCllllld1battbeIhpdmeatVilltbdlawtbe ••••• bID oplDiaa aomOLC
••••• 010 •••• CIOIEIuM IDdIcated to 1118t1aa11bey 8Ie sadsfiId with tlletIIaU of-=-
caaeatlylJeia8pav1dec1.You have also iDdlcmd •• 010 ••• aecelwd all JIIIferiaI respaaive
to ill pondIaa aevlewsaad liD IcJIIfp ~tbn IIaaeed to I8SD1vedae 1cpI ~
•••••••••• FlQiD01D"dIac· •••••• 118ldera••••• did OIOaaw boUeveIdial tile beatcoume is to
paaed wfdlclevelopJDa~poUdet coaccrnlna its __ to hdbalillldDa. Tbeae
poDcIes would ••• 8tcI1ItarB JOB nMeWI by pravidfas pnJS1IIIlpthe IICCCIII to •••
CIIIIIOdeI of •••••••••• to_ meat pamIIfecI by die ••• oftbD apecIfic stalUtOIJpwfsio-
81••••• WewIII __ 101MX""r. ,aut ablUty1D obcaID lafbnnatIcIa. butyouUDdcrataad 1IIaf
•••• to ••••• ade8D •• offalbanadm...,."1esaII1pemds81b1e OR these •••• Oldy In
cedIIa dNc,••••••acoa,aad •••• l0 otbort!8fllpi.oflDbmationmay DOt bepa8llbJe &taU.

lIlJlabtoftIID ~ J iDtead10'" OLe dlatabmal opiDioa liDO faDpr
needed _1IIoIepl •••• tlalthave~nIsed. a Ilea'" tltatOLC hasalJel4ypaovfded
bdbamaJ IepI advice upoDwbIch die Aaome, CleDaaIllld (!lave Ie1iId as a bull fbieDlllDfDa

i



I
dIIlOJO •• JIM ••• to iafonaaaioalD ••••• c reviews. Ieacom9,.,.. to COIdatOLCIO
paMde)'OUl'••••• 'VIewscoacemfn.)ImIP.ecIIve_hy 01010 IbIIJpe offaformadoa at
•• Illthole.... .-ilcally. arandJUIY IDIIeriaI. ftamdailDronaatioD RIC8iwd pUIIII8Dt
.,SecdoaI81aoftileFalrCndltRlpodfDsAct, ISU.s.C.11681 (PCRA).- iafbaDMIoD
"·Ii •• puramDl to thoFedend WiRtapAct. Tidom ofdlo 0maiInIs Crime CoJdro.I sad Safe
SIIeeIIAclot.MI, as Il!I1fIId«d. 18U.s.C.lt 2510-2522 (1lIIe III).

,...letmebowifyou •••• witbllD'/.ol •••••••. IfldoDOlhMrhm)'OU
w1tbIaaweek. (will wIdldraw ••••~"8D" ftom OLe.

sm..ay.
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Depanmem·s c:rimiaaIJaw enfon:emeat piugaams. policies, and pmc:tices. I therefoae BIIIhori2a
IbeCrimJDal DlvIsloD aad other Depadmont componems 10 pnwtde aile 010 with raponsive
Tille m infGnnaIion tor ill use in connec:IiDD with 1hiI1CYiew. fa DUIkina this decision. and
...,'. it will DOlleSUfl in pmtectIid lIIICedaIs·belaa disclosed outside Ibe J)epanmeql.1 bave
deIcmabIal1bal prcwidiua die 010 wi1h acceat to 1his hdbnaadoa wUl DDl inaplfr1be
DcpaI1naad's cOllduct orllle anpiDa inveItipIioas •• lIIOCiated prosec:udons. J nore Iba1oaIy
010 JICIIOII1IeIwJtb eapeaa respoDslbility tbr oompIeliaa this review and aubsIquem repod may
••• dao fafbnaatJoa disclosed. .

ThaIt)'aU for,our attendoo to this matIer.
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theabDi.~~wal_0i4··~tas.U4~titlbS.ofthe~
~it"quT WlD'D~~_fo8DNQA_()[.MOUtUt" QJllts~
appearato~._... ~ of_lnfbanaijp.ODtst~d1e·~we:~t4COmm~·tf!at I
OGe bac0usuUe4piOtto ~ (l.J) I
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, ~":·~~"~Ii~\hi.~. \ViutaPBt~

~.~'~~:=JpiJ'.ID,~otIJ.OUJlcieia.a.nY:~D8iIODto~tbat
~~1D~ldj .' :.:.....~~ __ ati.JD~ Jf"~.~...,.W1U;JI~n,._~to·•••• Sidlj~.(D) .

.K.O •.• ·U&·Gov•.••• eiltIDto~(U)
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'" .~Nq~tF~$;:Win:t:~p~etJQNS
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~.4Q~~
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It ii:1\~'--f_ofJlatbnradioi:iNot S..Ja.•..•••• 'D~= ..·DJiIi . a-.I wIHri\ ••••I'~~~. . . '. .!'"."..-~"",~u---:.OD~"~ •. ,..·
•••• &PUtscdii&:.~ea..... ..

A. .(1l) •••••• ~
. .

(OJ~:2$ll(1)(e) ofTlilc 18·~1,prohibif$a·pcnQn.~~sID&wJiiiUliat~:
~wI'm be'DlIIterIal c;Q.U~#.om:a~~:JJJJnfbp:n.atiOD")!.SeetioD:2Sl:1(l.).! .
~.~_~Of·_·mJII$"li~fmm·"_~Pr<Ja.w .
CD.i.a.c~oBicet' .•• to __ ~oiJaw·~~fG:tliCcZceIIt"""
~&:~.' -to+- '--the,·· ·'NWb"~oftbe-·o. fJiaiiI.dDiies.of.the -.:..-, pHn ..c;m~r~ "!iI ... propetr- . -. ,.... . ~:m ...IB
,~"·diclCJm,ro.~' ·18U~~C,§2.511(1J,·Sc=mf0il.2517(2).aJlQW8fOtllll~or
1aw~"tnmabusc!ofnt1em iitfOriDatinn utotll4f. __ buah._iB ~
to~.~t?mtbbil~·~~duti.ea.~ ~,~.~oi(Jia·pmmi"-·.~DR1.
case.·1Iiars:no:.tdCtiOn.ODcltJijetrij".tI(mQf:'mleJlImfimj)atfO!f.1iom_PBt_1J1o:0IG~. . . ~.

a. (D) Fe&tenil~~c.o •. """

(0) .1~'pe1iDcD " .._lI\U.&~ f.S038(aX'l- tha¢,~u.ahoutaauiifolltho
~Ofthe:jUv.eoiI~pmceedi. _~~~.safepatded._
clisCtosuie,;to:",,'ic~.~.1ho·~ .-n~mIeased to theextcliltn-..I1to·mea;.
1&e.4;,;It .••.••~.·.:~. :'''..'''. n...). ··e.·~·ltzw:~-~. #iere·tiis"-';;ntNiJil-~. . '.' \"1". ~ .... J'~ . -ft- __ M•• .1f.. .'~~.p~ ~7s1'*tlttJ.m.ttF.tftm:tJ/aClitnBot aposib~ th8t;~;". 0;

~;~, ~~qGmay:o:Jliiw .••• tQ _hatWmatiOttdpart ofits •. »•.r
~·~.towhidl1fHO_m.· •.• ~~
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.~~Al'l.P,~
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~jftbe;OI(fiS~ma~J'aw,~capaci._~:a~to·~.tlum·
1hB~FBI_y,~!~~;jdf;jjIi';ot~~Ji.whicb. ~'toideDti1).'·.a
CB8it,Q:;tAe:01G,,,SUl»jeef ~ tbtt8pp1'OV8lO(tbe.l;'.8.1~.arbia~.

(ID~of~tiat,Mar"'MJ~to·~_D.ilMmfiudIM
WJUri.:.O,tQ.ld~ia,aIiIIa,~a." .

'.. Ai. (lJ}(,bDd.Tiilt~

"

.
(Ul.~~6(!):ot1biF~~teJOfQimQJ!'J.~,~y~"varo.:~
BOm.dlsc1·· 4' . iDfoumitioliaboiit .maUer·n~$be1bre\~":kft,;u. ""''''ml .however.". GIfDI -... ,.,.. .....,.... ~-~: .... ~-J.-~' A,JI/Ii, . ~ . ,.

'~d8inl~;excepti_~mq iPP11tott.·OlG·8·,*_iiaorimiDal~

f..Im; DfaclGsai'j._ ••••~fit~· ,,,A..ifU:tQ,liafOlWafmiDallaW. '~I . ". .~.~.l ~d , ••••• Z' ... '

W): ~.~Yidwd:~~fma·~QSiDlsnmaJur1~,ma1.~_
Jdwh"tttmttt ---.e.fllihBht._ ••••.•H • that •••••• --. for the . ..... ... t CClDIi.CIcD:
d, ••.. -.J'p", .~.... -.J.... ao~ .
neceaat7;1Q.~m:~in&tMt;~.,d1dT.((f~·~·.m1'1 .•• ,r Fed..&.
~P.«.)(3)(~_. 'tJJiJ.~ does.t~~:FBI io~4e·tbe,oIO' •.••. ,6(~l
~atimmm·FB(~·~._;(;t((heqJJe •. ~)·~dudbg·the:co~ofa
Cdiidii.iiJ=,-......a:= r, ft'...L •••••tbeOIeDlliSt. . seek ~ ~-either1imli.tho..w.y~Q.1L AIIUU:iI7 . ..... . 8P.tIWP ... ..., .'
~assi&aectlo._" ~whiclUb.o6(.)·~! ••)atiOD._·~,atftDmthe~
GcaeJa1_..awotbis.~l ." . . . .....A.~.•~buedcHitJUs:A_~ft'II.aIsiJ..". -.. r-~ ~ ~~~." '" ~¥--.
t"c{WesCQ1JIb\~CaiinD; r, SCtcFed.. It. Crim. P. 6(o)(3)(8)~

II. tD) ~'miuJdstaUumey,,·~hICeIIfI~~

tY);aAn;Jdtom.q·fbrthe.8Qmune¢may.~w~~~~
int~n~·coll-bJ"'~ ••• Ot~p:iD.telJi&eacO~~ ••• fDanr.~:la1f .
~ ••• ~tQ 8sSisUb..t~teeei'YinJ.tbo~iD.the'~"'.'Bnce.of1hat
ofJioial's~" Fed.R.~ P.6(e)@)(D1 Wh-.lha;O]G·seob·t,o .•• ~Utse1fOftbls
-...:- .1Iie;detcnriinatlimth4ttbe0.ntndl .JiUdIer~ ~--mmm . . 'or'
~~; . .,.~., ..~ ....•. ~""

~~OD.JIllI$t·_.be.~.bt.~mrtU 8Ovemm.~pji,cl0Stire .
~ •. ~~ab<t·~co1tttDOtffJ_M- See Ped..JL Cdmo P.6(o)(~Xd)(ii).~

iii.(In ~.J-.vaolCo1lit

(ll) Inadditiouto ~.~by.li;gqv.."""tauomol, ~ 6(~)!allo_thO~.t&at
~._waad:tmY.to.qtJ.·diIclbstitlt.of'~j'9materiat ~'C()~ JDBy autb~·
~· ••• peU"'U!aril1fqoriil.~·~aj~I@~~·FectK. Crbti.~•.
~oxa~ nu.:ex~ ~ WOU,JcI~theOlG.to Q~,suoh.speciff~)erJQi~ befbre .
the:F.lJl.:~be.~.tO:~eese:th6~~. '...
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liNCLASSlfEf)

"~·NNll~
infomIatiO!1tOrllSem~J C8$eS that are diieetlY l'eJafed toreoeipt Of:heaJ.fh care Qrpa}'mel1t
for beaJth .care,.or action mvolvingaftaudulentclai$,reIated. to. bealth, the F'.lJI may provide the
brformatfOL Otherwise, theOIGmay obtain ~Qldi'0ln the courtto,usethe ~ m
its criminal cases.

(tJ).AsdlscUBd aU~lote.length ill oUt 0ttQ~ S~2()U Memol'andum to ODAG (Attadunent
A)··.-..•..•••....~.nofes, •.4-..f. ······bsfance.abusc... THl... ·'.ti'entm. edi.••.•.•, --~- .a.bm.....t..-:ve vmv. '. &drift. ' •. -..t' •....•F7--UV' • .QW.SU ......,.,.,..- .........•.~ .!:e~~ .r.m <-',T ~~ ••-

~. on confldentjalitr•..S. 41.fD42C;P.Jl §§ 2.1*2.13. 232 _4~ Cl'.R. Chapter 1,
~~P_.2; 45Cl'.lt 104.508(2)..In.~~ h~.(~infonDatioJ1may
also be~~~t()aooudordcrmrOJ(t~~. Seee.&. 42 CJr.~
§al~)@)(C).

(U) laSUQJ. if~QlG ~matethdsfer its criminal~·fbat QOJltailJiDdM~
idenfmable __ ~.~ODtthe:d.i$losutcJOfsuoh~Oil ~OOJI1POd·With
tltae stafDtmy ratriclons. .

F. (lJ)CnldiI~ ~1brCfRlUtcr;iBt,1tirce.~.

(U) t1ndctth.eF4irCredit.~4ct(FCRA)?tfte_QyobtainDalrleSOffinaooial
institutionswithwbS1lh ~maintaiDS or.JUI$iJ)liIintaiio«lanaccountQt ~
i~ mtmmatiO!1for~lli~putposes..·.See lSU.~C. §l63tu(a)& (b). The
FB~~ ~aot,~in1blmQtion.obtainedp~to tmsseetiwootside o~tl1e
FecfetatBlQ;'c8U ofImt~~to othetFEldetal asenoiesas maybe ~for the
approval or COlI.dtdofa.~countedntelligcnc:e~cor. ~ the infom18tiOJ1
oonr.emsaJ*SOfl .•~eetto1he·Ullifonn Code of~~ to~ateill~w
autbotitits ~ themitit8ry d~t caneemedas·maybe neoessaly fOrdie ~uctotajoint
fo.rei8l1co~teJligmteemvestigation. "lSlJ.S.C;§ 1681u(f). Where the DeputyAtfOmey
0eJ3.emt d.etermiaes1hatOIG ~l:o, a~caseis ~ tba-theapplbvalor conductof
a fOrei&n~1dli&OJtCe m~ theFBlhna,~de SUGhaeecss. Weare ..aware olat
1_ one~wiere ODAGmade sucha~CJ1l withrespectio'a non-orlmiDal om
mattet"(SeeLtr. ~D.GC01e to~ rGSchnedar(Qndated)-at~))). ~ iuan
OIGctiminal.inycstigation.the··OIG., seek acce$S to such infmmation frotJ1 ODAGifthe
statutorily'requimd b!Ws can "()c..~

Go .(U) J'lSA~
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• . t UNQ~F1f:l'.)·~ RS.lACTIONS.
".,.~.

~.AND~

l., (0)·~Stlbjectto.Memenmdaof~.N~

(0) 'IlleFBI o&n.obtaiDs ~ or~ mdatahascs'through Memomnda of
~(MOlJ)_llOn~apemeDts(NDA) withothor ~.~ orlQeal
~m.n ..~go-.a~ ~~ •• puties. ~MOUsOlNJ)hlll1tY~
~cmthekfel:D1S. ~~ •• tbomIWringitlfhnnaticmwi1ll'~outside
tbe~~tbtOIJ!l Iisd;intO~ wasprmide4to tbeFBIm.~'tbat
precl__ ~tiot;t to1heOIGfor i't$C!iD:tkJ.l~ the FBI cotddWGlk'wtth the entit)'tbat
,pR)yidecJ the~ to the FBI to reach~, on.DtOYidiDltheiDfonuatiOJl.to the ora~
Jaadd.iti . . #......,._....1 theFBIeanincludein imMOUs-noit; t-tm- .~'*=~..:-..on.gomg~w-..." . .., ',' ,....-~ -o-•...pernn........~~
with the DOSOla.

& '(u) ~~.byCOlldOnlc

(JJ)T.t.i.o PBl ~tionaJIy~,mm ~()n ofinf~.onthatissuiject to a comtotder
restl'IOtiutldi.,.m'nqfiOh~ ~i.,~ OJ' eDlitfeJ" The temtS ()ftle~<mJer.may11()t
petmit m disaomi11a1imlfu the OIG~. a·eriminalinvestiption without prior authorizafion. In
such .• ~ the FBI ooulClrequest that tlmco:t¢t grant ~ to u.OIG for use in.criminal
investip1i_

m:. (ll) CaduUOD

(U) .BVcawhen the OIG is exercising its criminal mvestigativeauthority(rather than pU1'S1liDg an
adm.iDisuativemiscondnct~cm. ~ .~011" or Pll'anunrcview) some legal .
ICStridIonslimittlm FBI's ability to ~ease mfbrnJadon 1otbeOIO. In most~.hO,wcver.
the FBI eanproduce1he ~ infotmatkl. lOb 01610, u.semits CJ:imh1aIcases der 1heFBI
01' the OIa have fbllowed ~ ~ ptOCeSSfOrobtaiDingBCCUS. WC.lo6k.fOmard to
worldDg.w!thyour otfice to.put_ place ~ 1harwitt provide timely andCOb:\plcte'OlG
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