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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES
PUBLIC
Name: State full name (include any former names used).
Elissa Faith Cadish (formerly known as Elissa Faith Geteles)
Position: State the position for which you have been nominated.
United States District Judge for the District of Nevada

Address: List current office address. If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

Eighth Judicial District Court
200 Lewis Avenue
Las Vegas, Nevada 89155

Birthplace: State year and place of birth.
1964: Brooklyn. New York

Education: List in reverse chronological order each college, law school, or any other
institution of higher education attended and indicate for each the dates of attendance.
whether a degree was received, and the date each degree was received.

1986 — 1989, University of Virginia School of Law: J.D.. 1989

1982 — 1986, University of Pennsylvania College of Arts and Sciences: B.A. (magna cum
laude). 1986

Employment Record: List in reverse chronological order all governmental agencies,
business or professional corporations, companies. firms. or other enterprises,
partnerships, institutions or organizations. non-profit or otherwise. with which you have
been affiliated as an officer. director. partner. proprietor. or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.

2007 — present
Eighth Judicial District Court of the State of Nevada





































































































































































Elissa F. Cadish

January 7, 2013

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

I have reviewed the Senate Questionnaire I previously filed in connection with my nomination
on February 16, 2012 to be United States District Judge for the District of Nevada, as well as my
update letter of March 23, 2012. Incorporating the additional information provided below, I
certify that the information contained in those documents is, to the best of my knowledge, true
and accurate.

Questions 6 and 9:

My term as President of the Howard D, McKibben Chapter of the American Inn of Court ended
in May of 2012, and since then I hold the title of Immediate Past President thereof.

Question 12(d):

On October 9, 2012, I moderated a panel discussion regarding civility in legal practice as part of
a presentation for the Inn of Court chapter. I have no notes, transcript or recording. The Inn
does not have a physical address.

On September 20, 2012, I participated in a panel discussion entitled, “Are We There Yet?
Perspectives on Women’s Civil Rights Issues” sponsored by the Anti-Defamation League and
The Jewish Federation of Las Vegas, which took place at a luncheon at the Las Vegas Country
Club. The panel generally addressed the challenges of being a successful professional woman
and balancing those demands with commitments to family and outside interests. I have no notes,
transcript, or recording. The Anti-Defamation League is located at 8965 South Eastern Avenue,
#375, Las Vegas, NV 89123. The Jewish Federation of Las Vegas is located at 2317 Renaissance
Drive, Las Vegas, NV 89117,
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On July 12, 2012, I did a presentation regarding Motion Practice to attorneys at the Marquis
Aurbach Coffing law firm in Las Vegas. Attached is an outline of that presentation which I
prepared.

On June 29, 2012, | participated as a presenter during the Trial Academy organized by the
Young Lawyers Section of the State Bar of Nevada during the State Bar’s annual conference in
Coronado, California. My presentation was regarding evidentiary objections. [ used the same
notes previously supplied regarding my presentation in June of 2011 at that year’s Trial
Academy.

Question 12(e):

On December 13, 2012, T participated in an interview with attorney Elias George regarding
practice tips for new lawyers, to be summarized in a future newsletter for the Young Lawyers
Section of the State Bar of Nevada. '

Question 13(a):

I have presided over 12 additional cases that have gone to verdict or judgment. Of these,
approximately 90% were jury trials and 10% were bench trials. Additionally, 50% were civil
and 50% were criminal proceedings. -

Question 13(c):

In State v. Carroll, Case No. C266917, trial took piace from December 10 through 14, 2012
regarding the forgery charges and the retrial of the perjury charges. The jury convicted
defendant of the seventeen forgery counts and acquitted him of the seventeen alternative perjury
counts.

In S. Nev. Health Dist. v. Clark County, Case No. A643953, by order filed December 6, 2012,
the Nevada Supreme Court affirmed my grant of a writ of mandamus, agreeing with my
interpretation of the pertinent statutes. However, the Nevada Supreme Court reversed my grant
of a writ of prohibition, finding that the writ of mandamus was the proper vehicle for compelling
compliance with the statutes.

Question 13(f):
Holden v. State, No. 58143, 2012 WL 6525854 (Nev. Dec. 12, 2012). On appeal from my order

denying a post-conviction petition for writ of habeas corpus, the Nevada Supreme Court affirmed
my tulings on thirteen points raised on appeal, but reversed and remanded to hold an evidentiary
hearing regarding defendant’s claim that his counsel was ineffective for failing to advise him of
plea negotiations. '
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Clark County v. S. Nev. Health Dist., No. 59213, 289 P.3d 212, 128 Nev. Adv. Op. 58 (Nev.
Dec. 6, 2012). This is the appeal of the case discussed under Question 13(c) above. While the
substance of my ruling was affirmed, the Nevada Supreme Court reversed my issuance of a writ
of prohibition, holding that a writ of mandamus was the only appropriate remedy.

Rolf Jensen & Assocs., Inc. v. Eighth Jud. Dist. Ct., No. 57461, 282 P.3d 743, 128 Nev. Adv.
Op. 42 (Nev. Aug. 9, 2012, rehearing denied Oct. 16, 2012). In this case, the owner of a hotel
had been found in violation of the Americans with Disabilities Act (“ADA”) in its hotel rooms
and was required to implement substantial and costly changes in those rooms. The hotel owner
brought claims herein against the ADA consultant it had retained regarding the design of those
hotel rooms, seeking damages for breach of contract, indemnification, and negligent
misrepresentation. The consultant sought summary judgment, arguing that the plaintiff’s claims
were preempted by the ADA. I denied the motion for summary judgment, finding that these
claims were not preempted. In an en banc decision, the Nevada Supreme Court granted a writ of
mandamus and found that the claims asserted pose an obstacle to the objectives of the ADA and
are therefore preempted.

Marshall v. Eighth Jud. Dist. Ct., No. 56973, 2012 WL 2366435 (Nev. June 20, 2012). In this
case, | had held an attorney in civil contempt and imposed sanctions for his failure to comply
with a court order to allow inspection of certain documents. The attorney had requested that
another judge hear the contempt trial under a Nevada statute which provides for another judge to
consider possible contemnpt if it was not committed in the immediate view and presence of the
court. After briefing by the parties, I found that this statute applied only to criminal contempt
and not civil contempt proceedings. The Nevada Supreme Court disagreed and issued a writ of
prohibition, holding that a different judge should have presided over the contempt proceedings.

Schettler v. Ralron Capital Corp., No. 56508, 275 P.3d 933, 128 Nev. Adv. Op. 20 (Nev. May 3,
2012). In this case, the defendants were a borrower and guarantor of a loan from Silver State
Bank (the “Bank”). The Bank was placed into receivership and the FDIC was appointed as
receiver. Notice was published for any of the Bank’s creditors to file claims by a set deadline,
and no such claim had been filed by defendants. The loan was later acquired by the plaintiff,
who sued to collect on the loan. Defendants raised defenses and counterclaims arguing that the
Bank had breached the terms of the loan before the receivership. Plaintiff sought summary
judgment for the loan balance, and argued that Defendants’ defenses and counterclaims were
barred by their failure to file an administrative claim after notice was given by the FDIC,
pursuant to the Financial Institutions Reform, Recovery, and Enforcement Act of 1989
(“FIRREA™). I granted summary judgment to Plaintiff. On appeal, the Nevada Supreme Court
agreed with me that FIRREA applied and barred Defendants’ counterclaims, but reversed my
ruling to the extent it barred affirmative defenses for recoupment based on alleged breaches by

the Bank.
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I am also forwarding an updated Net Worth Statement and Financial Disclosure Report as
requested in the Questionnaire. I thank the Committee for its consideration of my nomination.

Sincerely,

s - .
L

Elis§a F. Cadis

cc.

The Honorable Charles Grassley
Ranking Member

Committee on the Judiciary
United States Senate
Washington, DC 20510




Motion Practice
Presentation to Marquis Aurbach Coffing

July 12, 2012

General Comments

a.

Sm P a0

tmar

m.

n.

Organization—Introduction, Statement of Facts, Standard of Review, Argument,
Conclusion

Address issues of case, not personal attacks on counsel or parties

Remain professional

Proofread your work, dangers of cut and paste

Remember IRAC

Read cases you are citing and provide point cites

Only attach exhibits you need, refer to pertinent portion of exhibit in brief

Provide courtesy copies, with exhibits tabbed

Remember the judge is your audience, make it easy for the judge to rule in your favor
File timely briefs, stipulations to extend time must be provided to and approved by
court

t will grant unopposed motions before hearing date

Orders should include necessary findings and reasoning {make it easy for the Supreme
Court to affirm decision in your favor)

Agree to reasonable requests for additional time and other accommodations
Maintain objectivity

Motions to Dismiss

a.
b.
C.
d.

Standard under state law, not the same as federal

Assume allegations in complaint to be true

Provide authority regarding whether a legal claim exists or not
In commercial cases, be aware of ecaonamic loss doctrine

Motions for Summary Judgment

a.

o a0 o

™

Standard under state law, in line with federal law

Cite to evidence supporting each fact relied on, and provide exhibits

Give pertinent portions of deposition testimony, and cite to specific portions

Motion can be filed at outset of case, no requirement to wait until close of discovery
Proper Rule 56{f) request for additional time requires affidavit showing what discovery
is needed and how it will show a genuine issue of material fact exists

Evidence relied on must be admissible, and thus must be properly disciosed in discovery
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74 DISTRICT COURT
CLARK COUNTY, NEVADA
8 | THE STATE OF NEVADA, )
9 Plaintiff,
CASE NO: 04C202943-1
10 -vs-
DEPT NO: VI
11 | JIM B. HOLDEN, ; 2RE
1 | #2515224 ggg
Defendant. e &
13 g =
14 FINDINGS OF FACT, CONCLUSIONS OF :
5 LAW AND ORDER §
16 DATE OF HEARING: April 6, 2011 ]
17 TIME OF HEARING: 8:30 AM. 2
18 THIS CAUSE having come on for hearing before the Honorable ELISSA CADISH,
19 || District Judge, on the 6th day of April, 2011, the Petitioner being present, represented by
20 | CHRISTOPHER ORAM, the Respondent being represented by DAVID ROGER, District
21 | Attorney, by and through MARC DIGIACOMO, Chief Deputy District Attorney, and the
22 | Court having considered the matter, including briefs, transcripts, arguments of counsel, and
23 |} documents on file herein, now therefore, the Court makes the following findings of fact and
24 j conclusions of law:
25 FINDINGS OF FACT
26 I On July 12, 2004, Jim Holden (hereinafter “Defendant”) and Rodney Evans
27 || (hereinafter “Evans”) were charged by way of Information with: Count I - Murder with Use
28 | of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); Count I - Attempt Murder
PAWPDOCS\FOFWO$14087140) %L
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with Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.330, 193.165); Count
III - Conspiracy to Commit Murder (Felony — NRS 200.010, 200.030, 199.480); and Counts
1V and V - First Degree Kidnapping with Use of a Deadly Weapon (Felony — NRS 200.310,
200.320, 193.165). On August 16, 2004, the State filed a Motion to Admit Evidence of
Other Bad Acts, Crimes or Wrongs related to a separate homicide committed by Defendant.
Defendant filed his opposition on September 9, 2004. This motion was granted on January
21, 2005. The State filed a Second Amended Information on August I, 2005, to remove
Evans’s name as he had previously pled guilty.'

2. Defendant’s jury trial commenced on August 1, 2005. On August 9, 2005, the
jury found Defendant guilty of all five (5) counts as alleged in the Second Amended
Information. Defendant filed a motion for a new trial on August 16, 2005, claiming that he
had been limited in arguing the facts and circumstances surrounding the crime. He filed a
supplement to this motion on August 23, 2005. The State filed its opposition on August 26,
2005. The district court denied Defendant’s motion on August 31, 2005,

3. Defendant was present in court with counsel on October 3, 2005, and
sentenced to the Nevada Department of Corrections as follows: as to Count ] - TWENTY
(20) years to LIFE, plus an equal and consecutive term of TWENTY (20) years to LIFE for
the use of a deadly weapon; as to Count II ~ NINETY-SIX (96) months to TWO HUNDRED
FORTY (240) months, plus an equal and consecutive term NINETY-SIX (96) months to
TWO HUNDRED FORTY (240) months for the use of a deadly weapon, the entire sentence
to run consecutively to Count I; as to Count lIl — TWENTY-FOUR (24) months to ONE
HUNDRED TWENTY (120) months, to run concurrently with Counts I and II; as to Count
IV — SIXTY (60) months to LIFE, plus an equal and consecutive term of SIXTY (60)
months to LIFE for the use of a deadly weapon, to run concurrently with Counts I - III; and

as to Count V — SIXTY (60) months to LIFE, plus an equal and consecutive term of SIXTY

! Evans ultimately pled guilty to one (1) count of Voluntary Manslsughter with Use of a Deadly Weapon (Felony NRS
200.040, 200.050, 200.080, 193.165) and Battery with Use of a Deadly Weapon (Felony NRS 200.481). His Guilty Plea
Agreement was filed on January 21, 2003, with the parties stipulating to a sentence of five to twenty years in exchange
for Evans's plea.

2 PAWPDOCS\FOPMO8W087 1401 doc




(60) months to LIFE for the use of a deadly weapon, to run concurrently with Counts [ -1V,

Defendant’s entire sentence was to run concurrently to his sentence in Case No. C214716.°

Defendant was further ordered to pay $13,455.07 in Restitwtion. He was given eleven (11)
days credit for time served. Defendant’s Judgment of Conviction was filed on October 27,
2005.

4. Defendant filed his Notice of Appeal on November 18, 2005. On March 28,
2008, the Nevada Supreme Court affirmed Defendant’s Judgment of Conviction. Holden v,
State, Docket No. 46325 (Order of Affirmance, Mar. 28, 2008). Defendant raised numerous

D ce s~ N o WM

issues on appeal, including (1) whether the district court erred in admitting evidence,

d—
o

including a journal relating to a different murder committed by Defendant, (2) whether the

—
—

district court erred in admitting the voluntary statement of a witness in violation of Crawford

—
[N ]

v. Washington, 541 U.S. 36 (2004), and (3) whether the district court erred in instructing the

p—
L

jury on vicarious coconspirator liability. The Court ultimately determined that Defendant’s

—
-+

claims did not warrant relief. Remittitur issued on April 22, 2008.

ot
wn

5. Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on
April 17, 2009. He filed a Motion for Appointment of Counsel on April 27, 2009. The State

— s
L B -

filed its response to Defendant’s petition and opposition to Defendant’s moticn to appoint

—
[~}

counsel on June 23, 2009. Defendant’s motion for appointment of counsel was granted on
Tuly 8, 2009.

6. Defendant filed a Motion for Authorization to Obtain an Investigator and for

L% T 5 R e
- D

Payment of Fees Incurred Herein on September 21, 2010. The State filed its opposition on

[yv]
(3]

October 1, 2010, Defendant’s motion was denied on October 4, 2010.

N
[¥X]

7. Defendant filed the instant Supplemental Brief in Support of Defendant’s Writ

[d
E-N

of Habeas Corpus on September 20, 2010. The State filed its response on January 6, 2011.

ha
wn

8. The district court held a hearing on Defendant’s petition on February 2, 201 1.

[ ]
(=)

After listening to the arguments of counsel, this Court ultimately allowed Defendant

[ ]
~)

? In C214716, Defendant pled guilty to one (1) count of Grand Larceny and was sentenced to TWELVE (12) to THIRTY
{10) months in the Nevada Department of Corrections. He was given five hundred seventy-two (572) days credit for
time served,

™~
o
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additional time to conduct an investigation to determine whether there was evidence (o be
found in regards to bad acts of the decedent that could have been raised at trial. At the April
6, 2011, status check, Defendant indicated that he did not find any additional evidence as to
the bad acts of the decedent.

9. Defendant raised several claims of ineffective assistance of trial and appellate
counsel. Defendant claimed that counsel failed to object to the sufficiency of the evidence to
support a first degree kidnapping conviction. This claim was raised on appeal and rejected
by the Nevada Supreme Court. Accordingly, Defendant fails to demonstrate how counsel's
objection would not have been futile. Furthermore, in light of the evidence presented against
him, Defendant fails to demonstrate how the result of his trial would have been different but
for counsel’s alleged failure to object to the first degree kidnapping convictions.

10.  Defendant’s claim that his counsel was ineffective for failing to object that his
conviction was based upon an invalid theory of felony murder as there was insufficient
evidence to convict him of first degree kidnapping is without merit.

11.  Defendant’s claim that counsel failed to object to the “lying in wait
instruction” is belied by the record.

12.  Defendant’s claim that his counsel failed to investigale the allegedly violent
history of the victim is without merit. This allegedly violent history was unsupported by the
record as well as the additional investigation conducted by current counsel.

13.  Defendant’s claim that trial counsel failed to advise his client of plea
negotiations is without merit as the record indicates that neither counsel nor Defendant were
aware of the deal allegedly offered by the State.

4. Defendant’s claim that his counsel was ineffective because he faifed to place
unrecorded bench conferences on the record is without merit as the majority of the
conferences were subsequently explained on the record.

15.  Since the “Implied Malice,” “Premeditation and Deliberation,” “Reasonable
Doubt,” and “Equal and Exact Justice” instructions were the proper statements of the law,

Defendant fails to demonstrate how counsel’s objections to the instructions would have been

4 PAWPDOCS\FOPOSMO0871401 . doc
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successhul.

16.  Defendant further claimed that his counsel was ineffective for “opening the
door” to the introduction of Defendant’s journal. Since the State was severely limited in
introducing the journal, despite counsel’s opening statement, Defendant fails to demonstrate
that he was prejudiced.

17.  Defendant failed to demonstrate that he received ineffective assistance of trial
counsel.

18.  Defendant also raised several claims of ineffective assistance of appeilate
counsel. Defendant’s claim that counse] failed to raise the sufficiency of the evidence for the
kidnapping and attempt murder charges on direct appeal is belied by the record. To the
extent that Defendant was claiming that counsel should have raised the claim differently, in
light of the evidence presented against him, he fails to demonstrate how any additional
arguments would have been successful on appeal.

19.  Defendant further claimed that counsel was ineffective for failing to raise the
issuc of the invalid murder theory and kidnapping instruction on appeal. Since the
instruction was an accurate reflection of the law and there was sufficient evidence that
Defendant had kidnapped the victims, Defendant fails to demonstrate how counsel would
have been successful in raising this claim on appeal.

20.  Defendant fails to demonstrate how appellate counse] was ineffective in failing
to challenge the “lying in wait” instruction as the “lying in wait” instruction constitutes a
valid statetnent of the law.

21, Defendant also claimed that his counsel was ineffective for failing to raise on
direct appeal the district court’s alleged error in precluding defense counsel from eliciting
evidence that another witness was afraid of the victims. Defendant fails to demonstrate how
appellate counsel would have been successful in raising this claim, however, since this
evidence was presented to the jury.

22.  Defendant further claims that his appellate counsel was ineffective for failing

to challenge the sclf defense language included in the Tavares instruction offered by the

5 PAWPDOCS\FOPV08W0871401.doc
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State. He fails to demonstrate how counsel would have been successful in raising this claim
on appeal as the instruction offered by the State was a valid statement of the law.

23, Defendant claimed that his appeilate counsel was ineffective for failing to raise
on direct appeal the district court’s decision to allow Defendant’s statement that he ingested
a line of methamphetamine prior to the crimes in the instant case. Since this evidence was
relevant to Defendant’s self-defense claim and was not used to show action in conformity
therewith, Defendant fails to demonstrate how appellate counsel would have been successful
in raising this claim on direct appeal.

24,  Defendant received effective assistance of appelliate counsel.

25.  Defendant is not entitled to an evidentiary hearing as his claims could be
decided based upon the record.

26.  Defendant received a fair trial.

CONCLUSIONS OF LAW

1. InNevada, the appropriate vehicle for review of whether counsel was effective
is a post-conviction relief proceeding. McKague v. Warden, 112 Nev. 159, 912 P.2d 255,
257, n.4 (1996). Nevada has adopted the standard outlined in Strickland v. Washington, 466
U.S. 668, 104 S.Ct. 2052 (1984). Under Strickland, in order to assert a claim for ineffective

assistance of counsel, the defendant must prove that he was denied "reasonably effective

assistance” of counsel by satisfying a two—pronged test. Strickland at 686687, 104 S.Ct. at
2063-64; see State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this test,

the defendant must show: first, that his counsel's representation fell below an objective

standard of reasonableness, and second, that but for counsel's errors, there is a reasonable
probability that the result of the proceedings would have been different. See Strickland, 466
U.S. at 687688 and 694, 104 S.Ct. at 2065 and 2068.

2. “Surmounting Strickland’s high bar is never . . . easy.” Padilla_ v. Kentucky,
130 S.Ct. 1473, 1485 (2010). The question is whether an attomey’s representations
amounted to incompetence under prevailing professional norms, “not whether it deviated
from best practices or most conmon custom.” Harrington v. Richter, 131 S.Cv. 770, 778

6 PAWPDOCS\FOFWO08 087 1401.doc
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(2011). Furthermore, “[e]ffective counsel does not mean errorless counsel, but rather
counsel whose assistance is ‘[w]ithin the range of competence demanded of attorneys in
criminal cases.” Jackson v. Warden, Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473,
474 (1975) (quoting McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449
(1970)).

3. The court begins with the presumption of effectiveness and then must

determine whether the defendant has demonstrated by a preponderance of the evidence that
counsel was ineffective. Means v. State, 120 Nev. 1001, 103 P.3d 35 (2004). The role of a
court in considering allegations of ineffective assistance of counsel is "not to pass upon the
merits of the action not taken but to determine whether, under the particular facts and
circumstances of the case, trial counsel failed to render reasonably effective assistance.”
Donovan v, State, 94 Nev. 671, 675, 584 P.2d 708, 711 (1978) (emphasis added) (citing
Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977)).

4, In considering whether trial counsel was effective, the court must determine
whether counsel made a “sufficient inquiry into the information . , . pertinent to his client's
case." Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 (1996); citing, Strickland,
466 U.S. at 690691, 104 S.Ct. at 2066. Once this decision is made, the court will consider

whether counsel made "a reasonable strategy decision on how to proceed with his client's
case." Doleman, 112 Nev. at 846, 921 P.2d at 280; citing Strickland, 466 U.S. at 690-691,
104 8.Ct. at 2066. Finally, counsel's strategy decision is a “tactical” decision and will be
"virtually unchallengeable absent extraordinary circumstances.” Doleman, 112 Nev. at 846,
921 P.2d at 280; see also Howard v. State, 106 Nev. 713, 722, 800 P.2d 175, 180 (1990);

Strickland, 466 U.S. at 691, 104 S.Ct. at 2066.

5. This analysis does not indicate that the court should "second guess reasoned
choices between trial tactics, nor does it mean that defense counsel, to protect himself
against allegations of inadequacy, must make every conceivable motion no matter how
remote the possibilities are of success.” Donovan, 94 Nev. at 675, 584 P.2d at 711; citing
Cooper, 551 F.2d at 1166 (9th Cir. 1977). In essence, the court must "judge the

7 PAWPDOCSWFORMORW0871401 doc
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reasonableness of counsel's challenged conduct on the facts of the particular case, viewed as
of the time of counsel's conduct.”" Strickland, 466 U.S. at 690, 104 S.Ct. at 2066. Counsel
cannot be deemed ineffective for failing to make futile motions. Ennis v. State, 122 Nev.
694, 706, 137 P.3d 1095, 1103 (2006).

6. Even if a defendant can demonstrate that his counsel’s representation fell

below an objective standard of reasonableness, he must still demonstrate prejudice and show

a reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687.) “A reasonable probability is a probability sufficient to

undermine confidence in the outcome.” Id. Furthermore, claims asserted in a petition for

post-conviction relief must be supported with specific factual allegations, which if true,
would entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222,
225 (1984). “Bare” and “naked” allegations are not sufficient, nor are those belied and
repelled by the record. 1d.

7. There is a strong presumption that counsel’s performance was reasonable and
fell within “the wide range of reasonable professional assistance.” See United States v.
Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990), citing Strickland v. Washington, 466 U.S. 668,
689, 104 5.Ct. 2052, 2065 (1984). The Nevada Supreme Court has held that all appeals
must be “pursued in a manner meeting high standards of diligence, professionalism and
competence.” Burke v. State, 110 Nev. 1366, 1368, 887 P.2d 267, 268 (1994). In order to

prove that appellate counsel's alleged error was prejudicial, the defendant must show that the

omitted issue would have had a reasonable probability of success on appeal. See Duhamel v.
Collins, 955 F.2d 962, 967 (5th Cir. 1992); Heath v. Jones, 941 F.2d 1126, 1132 (1991).

8. Furthermore, while a defendant has the ultimate authority to make fundamental
decisions regarding his case, the defendant does not have a constitutional right to “compe!
appointed counsel to press non-frivolous points requested by the client, if counsel, as a
matter of professional judgment, decides not to present those points.” Jones v. Barnes, 463

U.S. 745, 751, 103 8.Ct. 3308, 3312 (1983). In reaching this conclusion the Supreme Court

PAWPDOCS\FOPA0S087 1401 .doc
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recognized the “importance of winnowing out weaker arguments on appeal and focusing on
one central issue if possible, or at most on a few key issues.” Id. at 751 -752, 103 S.Ct. at
3313. In particular, a “brief that raises every colorable issue runs the risk of burying good
arguments .. .ina ve;rbal mound made up of strong and weak contentions.” [d. at 753, 103
S.Ct. a1 3313. The Court also held that, “for judges to second-guess reasonable professional
judgments and impose on appointed counsel a duty to raise every 'colorable' claim suggested
by a client would disserve the very goal of vigorous and effective advocacy.” ]d. at 754, 103
8.Ct. at 3314, Counsel cannot be deemed ineffective for failing to raise futile issues on
appeal. Ennis v. State, 122 Nev. 6§94, 706, 137 P.34 1095, 1103 (2006).

9. Here, Defendant has not set forth any appeliate issues that should have been
raised that would have had a reasonable probability of success on appeal. Thus, his claims
should be dismissed. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

10.  Where an issue has already been decided on the merits by the Nevada Supreme
Court, the Court’s ruling is law of the case, and the issue wilt not be revisited. Pellegrini v.
State, 117 Nev. 860, 884, 34 P.3d 519, 535 (2001); sce McNelton v._ State, 115 Nev. 396,
990 P.2d 1263, 1276 (1999), Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99
(1975), see also Valerio v. State, 112 Nev, 383, 386, 915 P.2d 874, 876 {1996); and Hogan v,
Warden, 109 Nev. 952, 860 P.2d 710 (1993). A Defendant cannot avoid the doctrine of law
of the case by a more detailed and precisely focused argument. Hall, 91 Nev. at 316, 535
P.2d at 798-99, see also Pertgen v. State, 110 Nev. 557, 557-58, 875 P.2d 316, 362 (1994).

11.  To convict a defendant of first degree kidnapping, the State must prove that the
Defendant willfully seized, confined, abducted, concealed, or carried away a person by any
means whatsoever with the intent to hold or detain that person for the purpose of killing the
person or inflicting substantial bodily harm upen the person. NRS 200.310(1). Where, as
here, the Defendant is charged with both kidnapping in the ﬁrst degree and murder, dual
convictions are proper when “the seizure, restraint or movement of the victim substantially

exceeds that required to complete the associated crime charged.” Pascua v. State, 122 Nev,
1001, 1005-1006, 145 P.3d 1031, 1034 {2006). Whether the movement of the victims was

9 PAWPDOCS\FOPWOEW087 1401 doc




o0~ v W R W N e

[ I N T T N R S % T S R S T N T e T o T e e Y
L R R~ T VR " . I R = B - N - -SSR - R ¥ T - T ¥ I % T Y

incidental to the associated offense and whether the movement increased the risk of harm to
the victims are questions of fact to be determined by the trier of fact in all but the clearest
cases. Sheniff v. Medberry, 96 Nev. 202, 204, 606 P.2d 181, 182 (1980). Dual convictions
could stand “where the object is murder and the victim is kidnapped for that purpose.”
Pascua, 122 Nev. at 1005-1006, 145 P.3d at 1034.

12, Courts have broad discretion in settling jury instructions. Cortinas v. State
195 P.3d 315, 319 (2008). Where, as here, an instruction is supported by some evidence, the

district court does not abuse its discretion by providing this instruction to the jury. See
Ducksworth v. State, 113 Nev. 780, 792, 942 P.2d 157, 165 (1997). Furthermore, the
Nevada Supreme Court has previously upheld the “Implied Malice” instruction in Collman
v. State, 116 Nev, 687, 7 P.3d 426 (2000), the “Premeditation and Deliberation” instruction
was upheld in Nika v. State, 198 P.3d 839 (2008), the “Reasonable Doubt” instruction

provided by the district court during the trial is the only instruction allowed on reasonable

doubt per NRS 175.211(2), and the “Equal and Exact Justice” instruction was also
determined by to be valid in Leonard v. State, 114 Nev. | 196, 969 P.2d 288 (1998).

13. A defendant who alleges a failure to investigate must demonstrate how a better
investigation would have benefited his case and changed the outcome of the proceedings.
Molina_v. State, 120 Nev. 185, 87 P.3d 533 (2004). Such defendant must allege with
specificity what the investigation would have revealed and how it would have altered the
outcome of the trial. United States v. Porter, 924 F.2d 395, 397 (Ist Cir. 1991) quoting
United States v. Green, 882 F.2d 999, 1003 (5th Cir. 1989). Bare allegations and those
claims belied by the record do not warrant relief. Hargrove, 100 Nev. 498, 686 P.2d 222.

Furthermore, it is well established that a claim of ineffective assistance of counsel alleging a
failure to properly investigate will fail where the evidence or testimony sought does not
exonerate or exculpate the defendant. Ford v. State, 105 Nev. 850, 784 P.2d 951 (1989). A
defendant’s mere dissatisfaction with the outcome of his case is insufficient to establish that
counsel was ineffective. Id. at 853. Finally, the attorney, not the client, is tasked with the

day-to-day conduct of a trial and thus would have the final decision as to whether a
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1 || continuance was necessary. Rhyne, 118 Nev. at 8, 38 P.3d at 167.
2 14. The standard of review for sufficiency of the evidence upon appeal is
3 | “whether, after reviewing the evidence in the light most favorable to the prosecution, any
4 f} rational trier of fact could have found the essential elements of the crime beyond a
5 { reasonable doubt.” Origel-Candido v. State, 114 Nev. 378, 381, 956 P.2d 1378, 1380
6 || (1998); see also Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 2789 (1979).
7 || Furthermore, “it is the jury’s function, not that of the court, to assess the weight of the
8 || evidence and determine the credibility of the witnesses.” Origel-Candido, 114 Nev. at 381,
9 [ 956 P.2d at 1380. It is not the function of the court to decide whether it believes the
10 || evidence, rather, it is the jury’s role as fact finder “{to fairly] resolve conflicts in the
11 || testimony, to weigh the evidence, and to draw reasonable inferences from basic facts to
12 || ultimate facts.” Jackson, 443 U.S. at 319, 99 S.Ct. at 2789, In rendering its verdict, a jury is
13 | free to rely on circumstantial evidence. Wilkins v. State, 96 Nev. 367, 609 P.2d 309 (1980).
14 15.  Courts have broad discretion in settling jury instructions. Cortinas, 195 P.3d at
15 || 319. The Nevada Supreme Court will not disturb a district court’s decision on jury
16 || instructions absent a clear abuse of discretion. Id. The prosecutor in a criminal case has the
17 || duty to request that the jury be instructed on the limited use of prior bad act evidence both at
18 || the time of its admission and during the final jury instructions. Tavares v. State, 117 Nev.
19 | 725, 731, 30 P.3d 1128, 1132 (2001). While NRS 48.045 lists several of the purposes for
20 | which uncharged bad act evidence is admissible, including “motive, opportunity, intent,
21 || preparation, plan, knowledge, identity, or absence of mistake or accident,” this is not an
22 || exhaustive list, Id.; NRS 48.045. Evidence of prior bad acts is also admissible and relevant
23 || to “show motive and rebut the assertion of self defense.” See Ochoa v. State, 115 Nev. 194,
24 | 200-01, 981 P.2d 1201, 1205-06 (1999); see also NRS 48.045(2).
25 16.  Absent an abuse of discretion, a district court’s admission of evidence will not
26 || be disturbed when its probative value has been balanced against its potential for undue
27 || prejudice. Seim v. Statg, 95 Nev. 89, 97, 590 P.2d 1152, 1157 (1979). While the character of
28 | the accused is generally irrelevant to establish his guilt, a defendant who claims self-defense
11 PAWPDOCS\FOPWOBWOB71401.d0c
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places his credibility and at issue. Pineda v. State, 120 Nev. 204, 88 P.3d 827 (2004). The
credibility of a witness can be attacked based upon their ability to perceive the events
surrounding the crime. Lobato v. State, 120 Nev. 512, 518, 96 P.3d 765, 770 (2004).

Where, as here, the extrinsic evidence is used to impeach the Defendant’s ability to perceive
the events of the crime, rather than as a prior bad act to show action in conformity therewith,
the evidence is admissible. See id.

17, The cumulative effect of errors may violate a defendant’s due process right to
a fair trial. Rose v. State, 123 Nev. 24, , 163 P.3d 408, 419 (2007). The relevant factors

to consider when deciding whether cumulative error requires reversal are (1) whether the

issue of guilt is close, {2) the quantity and character of the error, and (3) the gravity of the
crime charged, Id. Furthermore, a defendant “is not entitled to a perfect trial, but only a fair
trial...” Enpis v. State, 91 Nev. 530, 533, 539 P.2d 114, 115 (1975).

18. A defendant is entitled to an evidentiary hearing if his petition is supported by
specific factual allegations, which, if true, would entitle him 10 relief, unless the factual
allegations are repelled by the record, Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603,
605 (1994), Hargrove, 100 Nev, at 503, 686 P.2d at 225. “The judge or justice, upon review
of the return, answer and all supporting documents which are filed, shall determine whether
an evidentiary hearing is required.” NRS 34.770(1). Defendant’s claims were all resolved

based on the record without the need to take further evidence so he is not entitled 10 an

evidentiary hearing.
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ORDER
THEREFORE, 1T IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby denied.
DATED this a7 day of June, 2011.

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

~

BY ——

MO
Chief Dﬁmty District Attorney
Nevada Bar #006955
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MARQUIS AURBACH COFFING t
TERRY A. COFFING, ESQ. m i Hﬂwup—
Nevada Bar No. 4949

MICAH S, ECHOLS, ESQ. CLERK OF THE COURT

Nevada Bar No. 8437

16001 Park Run Drive

Las Vegas, Nevada 89145
teoffin aclaw.com

mechols law.com
Telephone: (702) 382-0711
Facsimile: (702) 856-8956
Attorneys for Petitioner,
Southern Nevada Health District

DISTRICT COURT
CLARK COUNTY, NEVADA
SOUTHERN NEVADA HEALTH DISTRICT,
Petitioner,
VS. Case No.:  A643953

Dept. No.: VI
CLARK COUNTY, NEVADA; BOARD OF
COMMISSIONERS OF CLARK COUNTY,
NEVADA; SUSAN BRAGER, Clark County,
Nevada Commissioner; STEVE SISOLAK,
Clark County, Nevada Commissioner; TOM
COLLINS, Clark County, Nevada
Commissioner; LARRY BROWN, Clark County,
Nevada Commissioner; LAWRENCE
WEEKLY, Clark County, Nevada
Commissioner; CHRIS GIUNCHIGLIANI,
Clark County, Nevada Commissioner; MARY
BETH SCOW, Clark County, Nevada Date of Hearing: August 16, 2011
Commissioner; DON BURNETTE, Clark
County, Nevada Manager; DOES I through X; | Time of Hearing: 8:30 a.m.
and ROE CORPORATIONS I through X,
inclusive,

Respondents. |

WRIT OF MANDAMUS AND WRIT OF PROHIBITION

The Court, having considered the petition for writs of mandamus and prohibition filed by
Petitioner, Southern Nevada Health District (“SNHD”), as well as the opposition filed by
Respondents, Clark County, Nevada; Board of Commissioners of Clark County, Nevada; Susan
Brager, Clark County, Nevada Commissioner; Steve Sisolak, Clark County, Nevada
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Commissioner; Tom Collins, Clark County, Nevada Commissioner; Larry Brown, Clark County,
Nevada Commissioner; Lawrence Weekly, Clark County, Nevada Commissioner; Chris
Giunchigliani, Clark County, Nevada Commissioner; Mary Beth Scow, Clark County, Nevada
Commissioner; and Don Burnette, Clark County, Nevada Manager (collectively “Clark
County™), as well as the reply filed by SNHD, hereby orders as follows:

1. SNHD’s petition for writs of mandamus and prohibition is hereby GRANTED.

2. The Court has jurisdiction pursuant to NRS 34.160 et seq. and NRS 34.330 et seq.
to issue writs of mandamus and prohibition in favor of SNHD and against Clark County.

3. SNHD sought relief from this Court based upon the interpretation of
NRS 439.365 and requested direct funding from Clark Copnwased upon Subsection 1 of this
statute which states in relevant part that SNHD’s annuﬁ‘ ,{‘#\Eget must be adopted by the board of
county commissioners as part of the annual county budget.” Additionally, SNHD also sought
relief based upon Subsection 2 of this statute for Clark C to allocate the direct funding to
chaI-‘I‘I;?l';;"fthc rate 'gﬁs cengi?wtlg%mgaggggzdf{;ﬁom "

4, Clark County argued that the language in NRS 439.365(2) stating “an amount that
does not exceed” gave Clark County the discretion to set SNHD’s annual budget at any amount
so long as it did not exceed 3.5 cents on each $100 of assessed valuation of all taxable property
in Clark County.

5. The Court, having considered the arguments of each party, and the pﬁrlanguage
of NRS 439.365, and the meaning of the statute when considered as a whole, hereby finds that
the language of this statute is ambiguous as to the funding issue presented to the Court.

6. Due to the ambiguity of NRS 439.365 in the context of this funding issue, the
Court has looked to the legislative history to determine the intent of the Legislature in enacting
this statute.

7. Based upon the Court’s review of the legislative history of NRS 439.365 and the
uncontroverted arguments of SNHD in this regard, the Court concludes that the Legislature
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intended to provide SNHD with a direct source of funding consistent with SNHD's interpretation
of NRS 439.365.

8. Scott Weiss, Director of Administration at SNHD, submitted an affidavit with
SNHD’s writ petition supported by SNHD’s proposed budget to Clark County, Clark County’s
approved budget for SNHD, and emails from Clark County staff confirming the following
figures: (1) SNHD’s budget for fiscal year 2012 approved by the SNHD Board and submitted to
Clark County for funding using the 3.5 cent calculation from NRS 439,365 results in direct
funding to SNHD in the amount of $19,870,482 for fiscal year 2012, which began on
July 1, 2011; (2) the additional 4 cent rate of operating funds that would have otherwise been
sent to the State of Nevada from Clark County, except for the Nevada Supreme Court’s ruling in
Clean Water Coalition v. The M Resort, LLC, 127 Nev. Adv. Op. No. 24 (May 26, 2011), results
in an additional $1,690,000 that should have been provided to SNHD based upon the 3.5 cent
calculation from NRS 439.365; and (3) Clark County’s approved budget for SNHD for fiscal

year 2012 was only $5,692,495, thus amounting to a shortfall of $15,867,987. These amounts
provided by SNHD were not contested by Clark County in any of the pleadings submitted to the
Court.

9, In light of the Court’s decision on the interpretation of NRS 439,365, and the
uncontested amounts set forth in SNHD’s writ petition, Clark County is hereby ordered and
directed by way of mandamus to fully fund SNHD for fiscal year 2012 in the amount of
$21,560,482. Additionally, because Clark County has made a monthly transfer to SNHD in July
2011 based upon the annual $5,692,495 amount, Clark County must immediately transfer to
SNHD the amount of $1,322,332.22, which represents the monthly difference between the
amount that should have been funded ($21,560,482 + 12 = $1,796,706.80) and the amount that
was funded ($5,692,495 + 12 = $474,324.58). Beginning in August 2011, Clark County shall
fully fund SNHD in the monthly amount of $1,796,706.80 through fiscal year 2012, which ends
on the last day of June 2012. Clark County is still required to provide funding to SNHD in the
monthly amount of $474,324.58, which reflects Clark County’s annual budget figure of
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$5,692,495, during the period of any stay. Any amounts transferred to SNHD from Clark
County during any stay period that are less than the full funding amount ordered by this Court
shall be immediately paid in full upon the termination or lifting of any stay. To the extent that
these figures provided by Clark County vary from an actual calculation of the 3.5 cents per $100
of assessed valuation as ordered by this Court, SNHD shall be entitled to the actual calculation
amount.
| 10.  The Court also hereby gghibits and restrains Clark County by way of order and
prohibition from further m‘? tWith SNHD’s direct funding mandated by the Legislature
according to NRS 439.365, as interpreted by this Court. This writ of prohibition shall apply to
future budgets proposed by SNHD that “must be adopted” by Clark County so long as SNHD’s
proposed budgets do not exceed the 3.5 cent calculation set forth in NRS 439.365(2), as argued
by SNHD and adopted by this Cout.
11.  Due to the Court’s ruling in favor of SNHD on its petition for writs of mandamus
and prohibition, the counterclaims asserted by Clark County are hereby DISMISSED with

prejudice.
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12. The Court, having considered Clark County’s oral motion for stay pending appeal

under NRCP 62, hereby stays these writs of mandamus and prohibition from taking effect until

15 days following their entry. However, the Court will not grant any further stay pending Clark

County’s request for relief from the Nevada Supreme Court.

IT IS SO ORDERED, this _l_?l day of Sﬁf(g&/‘ , 2011,

Respectfully submitted on August é, 2011, by:
MARQUIS AURBACH COFFING

Terry A. Coffing, Esq.

Nevada Bar No. 4949

Micah S. Echols, Esq.

Nevada Bar No. 8437

10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for Petitioner,
Southern Nevada Health District

Page 5 of 5

MAC:10951-009 1420845 _3 8/23/2011 3:05 PM




s N = Y - T " %)

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

ORIGINAL

ORDR

SANTORO, DRIGGS, WALCH, KEARNEY,
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DENNIS HANEY, ESQ.

Nevada Bar No. 0016
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Las Vegas, Nevada 89101

Telephone {702} 791-0308

Facsimile (702} 791-1912

In association with

HOWREYLLP

CLARK T. THIEL, ESQ,
Nevada Bar No. 10778

525 Market Street, Suite 3600
San Francisco, California 94105
Telephone (415) 848-4900
Facsimile (415) 848-4999
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CLERK OF THE COURT

MANDALAY CORPORATION, MANDALAY RESORT
GROUP, and MGM GRAND RESORTS DEVELOPMENT

DISTRICT COURT
CLARK COUNTY, NEVADA

MANDALAY CORPORATION, a Nevada
Corporation; MANDALAY RESORT
GROUP, a Nevada Corporation, fk/a
CIRCUS CIRCUS ENTERPRISES, INC;
and MGM GRAND RESORTS
DEVELOPMENT, a Nevada Corporation,
f/k/a MANDALAY DEVELOPMENT,

Plaintiffs,
Vs,

KLAI-JUBA ARCHITECTS, LTD., a Nevada
Corporation; DOUGALL DESIGN
ASSOCIATES, INC,, a Nevada Corporation;
M.J. DEAN CONSTRUCTION, INC,, a
Nevada Corporation; ROLF JENSEN &
ASSOCIATES, INC,, an Iliinois Corporation;
and DOES 2-50, inclusive,

Defendants.

Case No.: AS536923
Department: V[

ORDER RE DEFENDANT ROLF
JENSEN & ASSOCIATES, INC.’S
MOTION FOR SUMMARY JUDGMENT
AND STAYING FURTHER
PROCEEDINGS
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This action involves purported violations of Title III of the Americans with Disabilities Act
{ADA), 28 C.F.R. Part 36,42 U.S8.C, § 12183, in the design and construction of the Mandalay Bay
Resort & Casino at 3950 Las Vegas Boulevard South in Las Vegas, Nevada (“Mandalay Bay™).
After surveying the Mandalay Bay property for compliance with the ADA construction standards,
28 CF.R. Part 36, App. A, the United States Department of Justice, Civil Rights Division — the
administrative agency charged with enforcing the ADA — issued to Plaintiffs its Findings of
Noncompliance (the “DOJ Findings™). In the DOJ Findings, the Department of Justice identified
numerous aspects of the Mandalay Bay property that were purportedty designed and/or
constructed so as to be inaccessible to, and/or unusable by, individuals with disabilities and
therefore noncompliant with the ADA, and mandated that the Plaintiffs undertake significant
remediation efforts to remove the architectural barriers.

The Plaintiffs thereafter initiated these proceedings against certain of the designers and
builders of Mandalay Bay, including defendant ROLF JENSEN & ASSOCIATES, INC. (“RJA™),
alleging, inter alia, negligence and breach of contract with regard to the defendants’ involvement
in the design, review, and/or construction of the architectural barriers identified in the DOJ
Findings.

RJA moved for, and was granted, Partial Sumimary Judgment with regard to all tort-based
claims alleged against it (Professional Negligence, Wrongful Interference with Prospective
Economic Advantage, Tort of Another, and Equitable Indemnification) by Nevada’s application of
the economic loss rule, and also as to Plaintiffs’ claim against RJA for Violation of the Nevada
ADA. Plaintiffs sought, and were granted, leave to amend their complaint to add a claim for
Negligent Misrepresentation against RJA. Asserting that Plaintiffs’ negligent misrepresentation
claim, too, is precluded by the economic loss rule and their remaining contract-based claims are
preempted by the ADA pursuant to the Fourth Circuit Court of Appeals decision in Equal Rights
Center v. Niles Bolton (602 F.3d 597 (2010}], RJA now seeks summary judgment of all remaining
claims against it.

RIA’s Motion for Summary Judgment came on for hearing on July 20, 2010 at 8:30 in
Department V1 of the Eighth Judicial District Court, in and for Clark County, Nevada; the Hon.

-1-
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Elissa F. Cadish presiding. RJA appeared by and through its counsel of record, Jean A. Weil, Bsq.
of the law firm of Weil & Drage, APC; Plaintiffs MANDALAY CORPORATION: MANDALAY
RESORT GROUP, f/k/a CIRCUS CIRCUS ENTERPRISES, INC.; and MGM GRAND
RESORTS DEVELOPMENT, fk/a MANDALAY DEVELOPMENT (collectively “Mandalay™)
appeared by and through its counsel of record, Clark T, Thiel, Esq. of the law firm of Howrey,
LLP.

After the Court ruled from the bench at the close of a full hearing on the motion, RJA
orally moved for a permanent stay of all proceedings in this action to allow for the United States
Suvpreme Court time to issue its decision conceming review of the Niles Boiton case or,
alternatively, a 45-day stay on all proceedings in this matter to allow RJA to file a Petition for
Writ of Mandamus with the Nevada Supreme Court.

This Court, having read, analyzed and considered all papers and pleadings on file herein,
having heard oral arguments of the parties, and with good cause and merit appearing, hereby rules
and orders as follows:

Findings of Fact

I RJA is an accessibility consultant that specializes in interpreting and applying the
requirements of the ADA to facilities such as Mandalay Bay. RJA provided professional ADA
consulting services “to inform the design team and the owner of the requirements” during the
design and construction of the Mandalay Bay Resort & Casino property. (£.g., Affidavit of
Kerwin Lee, Ex. G.] RJA’s professional services were for the express purpose of assisting
Mandalay and its design team in complying with the requirements of the ADA. [/d.]

2, The DOJ Findings concluded that the Mandalay Bay property was designed and/or
constructed so as to be inaccessible to persons with disabilities in violation of the ADA. The DOJ
Findings identified more than 425 occurrences of specific non-complying architectural barriers on
the property. {Thiel Decl., Ex. 2 at Ex. 7.}

Conclusions of Law

3. Mandalay initiated this action in this Court and brought its claims under the laws of

the State of Nevada. Nevada law and procedure therefore apply as to all aspects of these
2-
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proceedings. Although the Court may find them instructive, this Court is not bound by the
opinions of federal courts either within or outside of the District of Nevada or the Ninth Circuit.
[Custom Cabinet Factory of New York v. Eighth Jud. Dist. Ct., 119 Nev. 51, 54, 62 P.3d 741, 742-
43 (Nev. 2003) (overruled on other grounds); Blanton v. North Las Vegas Mun. Court, 103 Nev.
623, 633, 748 P.2d 494, 500 (Nev. 1987).]

4, Summary judgment is only appropriate when, after a review of the record viewed in
the light most favorable to the non-moving party, the evidence does not present any issues of
material fact and the law requires judgment for the moving party. {Wood v. Safeway, Inc., 121
Nev. 724,729, 121 P.3d 1026, 1029 (2005).] “The burden of establishing the non-existence of
any genuine issue of fact is on the movant.” [NGA #2 LLCv. Rains, 113 Nev. 1151, 946 P.2d 163,
166-67, (1992).] “If a moving party fails to carry its initial burden of production, the nonmoving
party has no obligation to produce anything, even if the nonmoving party would have the ultimate
burden of persuasion at trial.” [Nissan Fire v. Fritz, 210 F.3d 1099, 1102-03 (th Cir. 2000).]
“{T)he non-moving party is entitled to have the evidence and all reasonable inferences accepted as
true.” {Wilisie v. Baby Grand Corp., 105 Nev, 291, 292, 774 P.2d 432, 433 (1989).]

5. Absent a strong indication to the contrary, this Court must presume that, when
enacting federal law, Congress did not intend to preempt state law. [Barany v. Buller, 670 F.2d
726, 736 (7th Cir. 1982).] Given this “presumption against pre-emption” [ Wyeth v. Levine, 555
US._, 129 8.Ct. 1187, 11935 & n.3, 173 L.Ed.2d 51 (2009)], state law will not be preempted
“absent an actual conflict” with federal legislation. [College Loan Corp. v. SLM Corp., 396 F.3d
588, 598 (4th Cir. 2005).] “This assumption provides assurance that the federal-state balance will
not be disturbed unintentionally by Congress or unnecessarily by the courts.” [Jones v. Rath
Packing Co., 430 U.S. 519, 525, 97 §.Ct. 1305, 51 L.Ed.2d 604 (1977); accord, Medtronic, Inc. v.
Lohr, 518 U.S. 470, 485, 116 S.Ct. 2240, 135 L.Ed.2d 700 (1996).] Courts will “not seek out
conflicts between state and federal regulation where none clearly exists.” [College Loan Corp.,
396 F.3d at 598.]

6. “In assessing whether an actual conflict exists® under theories of “conflict” or
“obstacle”™ precmption, this Court is to determine whether the “state law actually conflicts with
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federal law” in that “it is impossible to comply with both state and federal law or ... the state law
stands as an obstacle to the accomplishment of the full purposes and objectives of federal law.”
[Anderson v. Sara Lee Corp., 508 F.3d 181, 191-92 (4th Cir. 2007); see also Department of
Justice, Title IT1 Technical Assistance Magnual, § 111-1.8200 (“Title Il does not disturb other
Federal laws or any State law that provides protection for individuals with disabilities at a level
greater or equal to that provided by the ADA.”).]

7. An indemnity contract is preempted by the ADA only if it affects rights created by
that legislation. [American Fed. Sav. Bank v. County of Washoe, 106 Nev. 869, 873, 802 P.2d
1270, 1273 (Nev. 1990).]

3. The purpose of the ADA is to climinate discrimination against individuais with
disabilities in places of public accommodation. [42 U.S.C. § 12182.] It was not designed to
penalize those found to be in violation of its provisions but, rather, to strike a “careful balance ...
between the nghts of individuals with disabikities and the legitimate interests of business” and to
“give the business community the flexibility to meet the requirements of the Act without incurring
undue costs.” [Statement on Signing the Americans with Disabilities Act of 1990 at 1-2 (July 26,
1990).]

9. The Department of Justice has issued various secondary materials explaining the
ADA and associated regulations. If the ADA “is silent or ambiguous with respect to the specific
issue” and “the administrator’s reading fills a gap or defines a term in a way that is reasonable in
light of the legislature’s revealed design, we give the administrator’s judgment ‘controlling
weight.”” [NationsBank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251,
256-57, 115 8.Ct. 810, 130 L.Ed.2d 740 (1995) (quoting and citing Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837 (1984).]

10, The Department of Justice has, in the context of landlord-tenant relationships, taken
the position that contractual agreements apportioning responsibility for ADA compliance are not
in conflict with the purposes of the Act and do not interfere with its ability to effectively enforce
its provisions. [H.R, Rep. No. 101-485(IT), 104 (reprinted in 1990 U.S.C.C.A.N. 303, 387); see
aiso 28 C.F.R. § 36.201(b) (*... allocation of responsibility for complying with the obligations of
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this part may be determined by lease or other contract.”), 36 C.F.R., Part 36, App. B — Preamble to
Regulation on Nondiscrimination on the Basis of Disability by Public Accommodations and in
Commercial Facilities, 56 Fed.Reg. 35544-01, 35555-56 (July 26, 1991) (“Appendix B”) (“The
Department wishes to emphasize, however, that the parties are free to allocate responsibilities in
any way they choose.”).]

11.  The Department of Justice has also rccogﬁizcd that reliance on professional
consultants furthers the goals and purposes of the ADA, noting that “[i]t is best left to the public
accommeodations ... to establish policies to assess compliance that are appropriate to the particular
circumstanées faced by the wide range of public accommodations covered by the ADA,” and
recommends “that this process include appropriate consultation with individuals with disabilities
or organizations representing them.” [Appendix B, 56 Fed.Reg. at 35569.]

12.  That an owner’s affirmative obligation to protect against discrimination against
disabled persons may be nondeligable does not preclude an owner from obtaining a separate but
concurrent indemnity obligation (from, e.g., a responsible party or an insurer) for the costs
associated with eliminating discriminatory architectural barriers. [Meyer v. Holley, 537 U.S. 280,
290, 154 L.Ed. 2d 753, 123 S.Ct. 824 (2003); Ellison v. Sheil Oil Co., 882 F.2d 349, 353 (9th Cir.
1989); Washington Sports & Enter. v. United Coastal Ins., 7 F.Supp.2d 1, 13 (D.D.C. 1998).]

13.  Contractually apportioning responsibility for eliminating discriminatory
architectural barriers therefore does not interfere with the ADA’s goal of “ensur[ing] that public
accomumodations are accessible to their customers, clients, or patrons.” [Appendix B, 56 Fed.Reg.
at 35568.]

14.  Moreover, because “the services rendered by design professionals in the commercial
building process are both integral to the building process and impact the quality of building
projects,” Nevada has a “policy of promoting certainty and predictability in allocating risk so that
future business activity is not impeded” and recognizes that “in the construction industry ... it is
important to maintain a precise allocation of risk secured by contract.” [Terracon Consultants
Western, Inc. v. Mandalay Resort Group, __ Nev. _, 201 P.3d 81, 89 (Nev. 2009).]

17/
-5-
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15.  Therefore, in Nevada, “an exculpatory provision such as the one in this case is
generally regarded as a valid exercise of the freedom of contract.” [Miller v. A&R Joint Venture,
97 Nev. 580, 582, 636 P.2d 277, 278 (Nev. 1981).] As such, an apportionment of liability that
was “freely contracted to by the parties” will be enforced unless the court is “convinced that public
policy requires {it] to refuse to enforce the provision.” [/d.]

16.  The overall structure and policy of the ADA is to regulate the rights and obligations
running between Mandalay and those members of the public who use the Mandalay Bay facilities,
as opposed to the rights and obligations running between the Plaintiffs and RJA. [42 U.S.C.

§ 12182.1 In contrast, the alleged indemnity agreement between the Plaintiffs and RJA creates a
contractual liability on the part of RJA, rather than waiving or modifying any iiability that
Mandaiay has to the public under the ADA. [American Federal, 106 Nev. at 873.]

17.  In moving for summary judgment, RJA has failed to demonstrate that the analysis
and holding in Equal Rights Center v. Niles Bolton Associates, Inc. [602 F.3d 597 (4" Cir. 2010)]
will further the ADA’s goal and purpose of eliminating discrimination against individuals with
disabilities in places of public accommodation or can be reconciled either with the Department of
Justice’s interpretation of the ADA as permitting the allocation of compliance costs among
responsible parties or with this State’s strong public policy favoring the apportionment of liability
in construction contracts.

18.  In moving for summary judgment, RJA has not established that Mandalay’s
obligations under the ADA are eliminated, limited, extended, or impacted in any manner by virtue
of Mandalay’s claimed contractuat relationship with RJA. The contractual relationship alleged
between Mandalay and RJA therefore remains unaffected by Congress’s enactment of the ADA.
{£.g., Botosan v. Firzhugh, 13 F.Supp.2d 1047, 1054 (S.D. Cal. 1998).]

19.  Mandalay’s claimed contractual rights against RJA do not render Mandalay’s
compliance with the ADA “impossible,” nor do they otherwise conflict with the goals, purposes,
or enforcement of the Americans with Disabilities Act. Notwithstanding the allegations regarding
an indemnity agreement between Mandalay and its ADA consultant, an aggrieved person is not
prevented from bring a civil action against Mandalay “for preventative relief” under the ADA [42

-6-
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U.S.C. § 2000a-3(a)] and, therefore, such an indemnity Agreement would not insulate Mandalay
“from liability for discrimination” under the ADA. {Meyer v. Holley, 537 U.S. 280, 290, 154
L.Ed. 2d 753, 123 8.Ct. 824 (2003).]

20.  Permitting ADA consultants in Nevada to avoid their contractual indemnity
obligations toward those who retain them for the express purpose of preventing ADA violations in
this State would not only compromise the federal mandate against discrimination, but would also
undermine Nevada’s recognition of the parties’ freedom to contract and strong public policy goals
regarding the precise allocation of risk by contract in the construction industry and the promotion
of certainty and predictability in the enforceability thereof. [Terracon, 201 P.3d at 89.] In
contrast, the contractual apportionment of liability furthers the purposes of the ADA by permitting
responsible parties to procure insurance to cover remediation costs; by encouraging owners to
consult with those having expertise in the requirements of the Act; by encouraging those holding
themselves out to have such expertise to provide their services in a competent and professional
manner; and by allowing the costs associated with the removal of discriminatory architectural
barriers to be spread among the responsible parties and their insurers.

21, RJA’s contractual obligations to Mandalay are therefore 1o be enforced “as a matter
of public policy,” as they allocate risk between Mandalay and RJA that is not otherwise allocated
or covered by the Americans with Disabilities Act, because the allocation of responsibility for
remediation is not only consistent with the goals of the ADA but also furthers those goals, and
because doing so will provide certainty and predictability in allocating risk so that future business
activity is not itnpeded. [American Federal, 106 Nev. at 876, Terracon, 201 P.3d at 89; accord,
28 C.F.R. §36.201(b); 56 Fed.Reg. at 35556.]

22, Nor does the economic loss doctrine relieve RJA from liability for any negligent
misrepresentations that it may have made to Mandalay. It is well-established in Nevada that
“[o}ne who, in the course of his business, profession or employment, or in any other action in
which he has a pecuniary interest, supplies false information for the guidance of others in their
business transactions, is subject to liability for pecuniary loss caused to them by their justifiable
reliance upon the information, if he fails to exercise reasonable care or competence in obtaining or

.7~
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communicating the information.” [Bill Stremmel Motors, Inc. v. First Nat. Bank of Nevada, 94
Nev. 131, 134, 575 P.2d 938, 940 (Nev. 1978) (emphasis added).]

23.  “Negligent misrepresentation is a special financial harm claim for which tort
recovery is permitted because without such liability the law would not exert significant financial
pressures to aveid such negligence.” [Terracon, supra, 206 P.3d at 88.] As such, even in
construction actions, negligent misrepresentation will give rise to a claim for recovery of pure
economic loss. [1d., see also, e.g., Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 124
P.3d 530 (Nev. 2005); Foster v. Dingwall, 227 P.3d 1042, __ Nev. __ (Nev. 2010); Bill Stremmel
Motors, supra, 94 Nev. 131; Hazelwood v. Harrah's, 109 Nev. 1005, 1012, 862 P.2d 1189 (Nev.
1993); ldeal Elec. Co. v. Flowserve Corp., 357 F.Supp.2d 1248 (D.Nev. 2005); G.X. Las Vegas
Limited v. Simon Property Group, 460 F.Supp.2d 1222 (D.Nev. 2006).]

24.  Mandalay’s claim for negligent misrepresentation against RJA therefore is not

barred by the economic loss rule.

NOW, THEREFORE,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that RIA’s Motion for
Summary Judgment is DENIED;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that RJA’s oral
Motion for a Permanent Stay of Proceedings is DENIED;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that RJA’s
Alternative Motion for an Immediate Temporary Stay of Proceedings is GRANTED, and all
proceedings and discovery in this action are stayed until September 3, 2010,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the July 27,
2010 Status Check is vacated; and

it
i

-8-
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Calendar

Call shall remain as scheduled on the calendar with this issue to be revisited at some future date

and time, depending on circumstances.

IT IS SO ORDERED.

Pl

DATED this 24_day of Aty;éit 72010,

NN

Hon. Elissa F. Cadish
DISTRICT COQURT JUDGE T.P,

Respectfully submitted by:

SANTORO, DRIGGS, WALCH, KEARNEY,
HOLLEY & THOMPSON

Dennis Haney, Esq.

Nevada Bar No. 0016

Shemilly A, Briscoe, Esq.

Nevada Bar No. 9985

In association with

HOWREY LLP

By 8/ Clark T Thiel
Ciark T. Thiel, Esq.
Nevada Bar No. 10778

Attorneys for Plaintiffs
MANDALAY CORPORATION, MANDALAY RESORT
GROUP, and MGM GRAND RESORTS DEVELOPMENT
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LIONEL SAWYER & COLLINS
1700 BANK OF AMERICA
PLAZA

300 SOUTH FOURTII STREET
Las VEGAS, NEVADA 82101
PHONE 702.383.8888

ORDR rTFH_LE DW?

Paul R. Hejmanowski, Esq.#0094

Elizabeth Brickfield, Esq. #6236 '
ebrickfield@lionelsawyer.com Ser 28 317 M 10
LIONEL SAWYER & COLLINS P .
1700 Bank of America Plaza 7 T

300 South Fourth Street CLLTK . i PN
Las Vegas, Nevada 89101 e L URT

(702) 383-8888 (Telephone)
(702) 383-8845 (Fax)
Attorneys for China Post No.1 of the American Legion

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Administration of )
) Case No.:  P-10-067881-T
) Department: 6
THE FISCHER TRUST )
dated November 21, 1988 ) Date: September 28, 2010
) Time: 8:30 am.
J
ORDER_

A hearing was held, on shortened time, on the China Post Neo.1 of the American Legion's
Motion for an Order to Hold Edward Marshall in Contempt and for Additional Relief (the
"Motion"). Present at the hearing were Paul Hejmanowski, Esq. and Elizabeth Brickfield, Esq.
of Lionel Sawyer & Collins; Captain Alfred Platt, Commander and Adjutant, American Legion
China Post No.1, Bill Anton, Deputy Commander; H. Ownby, temporary trustee of The Fischer
Trust and Edward Marshall, Esq. ("Mr. Marshall").

Good cause being found, the Court, having read and considered the papers and the statements

of counsel, made the following findings of fact and issued the following orders:

THE COURT FINDS that:

1. Edward G. Marshall is in contempt of this Court's previous order resulting from the
September 16, 2010 hearing on this matter which order was entered September 20, 2010, A copy
of that order is attached as Exhibit "1".

2. The Court has authoerity to hear the Motion for an Order Holding Edward Marshall

Page ] of 4
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LIONEL SAWYER & COLLINS
1700 BANK OF AMEBRICA

PLAZA

300 SouTH FOURTH STREET

Las VeGas, Nevapa 89

PHONE 702,183 8888
FAX 702.383.8845

m

in civil contempt and denies Mr. Marshall's objection to the Court doing so.

3. Mr. Marshall has admitted to the Court that he did not allow the inspection ordered
by the Court at the September 16, 2010 hearing held on this matter.
4 If Mr. Marshall does not allow the inspection and release of the "original file" on

September 28, 2010 at 4:00 p.m., Mr. Marshall will be personally assessed a sanction of Two

. Hundred Fifty Doilars per day,

' 5. In addition to the monetary sanction set out above, if Mr. Marshall does not provide
the access to the "original file", at the hearing to be held on this matter on October 5, 2010 at 8:30
a.m., this Court may impose additional sanctions including the issuance of a bench warrant.

6. As previously ordered by this Court, Tsai Lan Gerth, the suspended trustee of the
Fischer Trust, is to turn over to Lionel Sawyer & Collins, as counsel for H. Ownby, the temporary
trustee, all assets of the Fischer Trust no later than Friday, October 1, 2010.

7. Mr. Marshali is ordered to return to this Court on Tuesday, October 5, 2010 at 8:30
a.m. for further proceedings.

Good cause being found:

IT IS HEREBY ORDERED that Edward G. Marshall is in contempt of this Court's order
resulting from the September 16, 2010 hearing, which order was entered September 20, 2010 and
a copy of which is attached hereto as Exhibit "1";

IT IS FURTHER ORDERED that Mr. Marshall is ordered to allow Elizabeth Brickfield,
Esq., the Lionel Sawyer & Collins personnel she chooses to accompany her and a representative
from a third party copying entity of her selection to enter Mr. Marshall's offices at 324 So. Third
Street # 200, Las Vegas, Nevada 89101 at 4:00 p.m. on September 28, 2010 when Ms. Brickfield
is permitted to inspect the "oﬁginal file" at the office of Edward G. Marshall, Esq., 324 So. Third
Street # 200, Las Vegas, Nevada 89101. At the time of inspection, Elizabeth Brickfield, Esq. and
the Lionel Sawyer & Collins personnel accompanying her are to place into the possession of the
representative of the third party copying center for copying, the portions of the "original file" up
to the entirety of the "original file" which Ms, Brickfield selects to be reproduced;

IT IS FURTHER ORDERED that at the time of inspection, Mr. Marshall is to provide

Page 2 of 4
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L1ONEL SAWYER & COLLINS
1700 BANK OF AMERICA
Praza

300 SOUTH FOURTH STREET

[.AS VEGAS, NEVADA 89
PHONE 702.383.8888
Fax 702.383.8845

1

responses to Ms. Brickfield's oral inquiries to Mr, Marshall concerning the contents ofthe "original

: et g or ot A, el 10" o trks iy, e
A o P TS v 1 L Y P

IT IS FURTHER ORDERED that, as previously ordered by this Court, if Mr. Marshall

A

does not allow the inspection and release of the "original file" on September 28, 2010 at 4:00'p.m.
then Mr. Marshall will be personally assessed a sanction of Two Hundred Fifty Dollars per day;
ITIS FURTHER ORDERED that if Mr. Marshall does not provide the ordered access to
the "original file", this Court may impose additional sanctions, including the issuance of a bench
warrant;
IT IS FURTHER ORDERED that Tsai Lan Gerth, the suspended trustee of the Fischer

Trust, is to turn over to to Lionel Sawyer & Collins as counsel for H. Ownby, all assets of the
Fischer Trust no later than Friday, October 1, 2010, as previously ordered by this Court after the
Detober 17, 2010 hearing before the Probate Commissioner;

I

i

i

I

i

i

N

"

1

/
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LKINEL SAWYER & COLLINS
1700 BANK OF AMERICA
PLaza
300 SouTH FOURTH STREET
LAS VEGAS, NEVADA 89101
PHONE 702,383 8588
Fax 702.183.8845

IT IS FURTHER ORDERED that Mr. Marshall's requests for a stay of this Court's orders

are denied; and
IT 1S FURTHER ORDERED that the parties will be before this Court on Tuesday, October
5,2010 at 8:30 a.m. for further proceedings.
Dated thisﬁday of September, 2010,

~

T N ISSA F. CADISH
DISTRICT COURT JUDGE

Prepared by:

LIONEL SAWYER & COLLINS

By:

Paul R/ Hejhahowski, Esq., Bar. No. 94

Elizabeth Brickfield, Esq., Bar No. 6236

300 South Fourth Street

Las Vegas, Nevada 89101

Telephone No.: (702) 383-8888

Facsimile No.: (702) 383-8845

Email: ebrickfield@lionelsawyer.com

Attorneys for China Post No.1 of the American Legion
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300 South Fourth Street

NEOJ

Elizabeth Brickfield, Esq. #6236 , .
ebrickfield@lionelsawyer.com onglec"on'ca'!V Filed
Matthew R. Policastro, Esq. #9653 20/2010 04:09:34 PM
mpolicastr honelsawyer com

LIONEL SAWYER & COLLINS o
1700 Bank of America Plaza % b flnsan
Las Vegas, Nevadsa 89101 CLERK OF THE COURT

(702) 383-8888 (Telephone)

(702) 383-8845 (Fax)
Attorneys for China Post No.1 of the American Leglon

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of the Administration of Case No.:  P-10-067881-T
Department: 6
THE FISCHER TRUST
dated November 21, 1988 Date: September 16, 2010
| Time: 8:30 a.m.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE than an ORDER was entered in the above matter on the 20th

day of September 2010, a true and correct copy of which is attached hereto.
Dated this 'ZU#'day of September, 2070, .

Respectfully submitted by
LIONEL SA & COLLINS

"~

Eiizabeth Brickfield, Fsq, #0236

- Matthew R. Policastro #9653

300 South Fourth Street
Las Vegas, Nevada 89101
Attorneys for China Post No. 1 of the American Legion
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ATTORNEYS AT LAWY
1790 BANK OF AMERICA PLAZA|
200 SOUTHROURTH 3T.

Las
NEVAGA 89101

CERTIFICATE OF SERVICE

T hereby certify that on the.g?_/fday of September, 2010, service of the Notice of Entry
of Order was made by depositing a true and correct copy of the same in the United States Mail,
First Class postage prepaid, addressed to the following persons at their last known addresses;

Jay R. Larsen, Esq. ' John J. Cahill

Richard D. Chatwin, Bsq. Clark County Public Administrator
Gerrard Cox Larsen 515 Shadow Lane

2450 St. Rose Pkwy., Suite 200 Las Vegas, Nevada 89106

Henderson, NV 89074

an& by hand delivering a true and correct copy of the same to the following persons at their last
known address; .
Tsai Lan Gerth, Trustee

- Edward Marshall, Esq.

324 S, Third Sireet, #2
Las Vegas, Nevada 89101

/I

7)) Plrrbiay ( gustes—
An dmployee of _I@ml Sawler & Collins
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LIONEL SAWYER & COLLING
130 BANI( OF AMERICA

}ODSDUTH F TH STREET
LAS YEGAS, NEVADA 8910t
PHONE 702.383,8588
FAX 702.383.8045
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ORDR

Elizabeth Brickfield, Esq. #6236

ebnckﬁeld@honelsawyer com

Matthew R. Policastro, Esq. #9653
policastro@lionelsawyer.com

LIONEL SAWYER & COLLINS

1700 Bank of America Plaza

300 South Fourth Street

‘Las Vegas, Nevada 89101

(702) 383-8888 (Telephone)
(702) 383-8845 (Fax)
Attorneys for China Post No.1 of the American Legion

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of the Administration of
. Case No.: P-10-067881-T

Department: 6
THE FISCHER TRUST
dated November 21, 1988 Date: September 16, 2010

Time: 8:30 a.m.

)
ORDER

A hearing was heard on the Petition to Hold Trustee Tsai Lan Gerth and Trustee's Counsel
in Contempt and for Sanctions Pursuant to EDCR 7.60 filed by the China Post No.1 of the American
Legion and the Declaration of Attorney Marshall filed by Tsai Lan Gerth, as the Trustee of the
Fischer Tmst dated November 21, 1988 (the Trust and the amendments to the Trust shall be referred
to herein as the "Trust"). '

Present at the hearing were China Post No.1's counsel of record, Elizabeth Brickfield, Esq.
and Matthew Policastro, Esq. of Lionel Sawyer & Collins; Captain Alfred Platt, Commander and
Adjutant, American Legion China Post No.1 and H. Ownby, Vice-Commander of the American
Legion China Post No.1 and Edward Marshall, Esq. counsel for Tsai Lan Gerth, as Trustee of the
Trust ("Mr. Marshall").

Good cause being found, the Court, having read and considered the papers and the statements

of counsel, made the following findings of fact and issued the following orders:

Pagelof 5
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LIONEL SAWYER & COLLING
1700 BANK QF AMEXICA

300 SOUTH FOURTH STREET

LAS VEGAS, NEVADA 89
Prooe 1023811048
Fax 702.383.8845

{1}

THE COURT FINDS that:

1. For the purposes of these proceedings, Mr. Marshall's "original file" is defined as
any or all of the documents which are in Edward G. Marshall's possession and which relate in any
manner to Harold E. Fischer, Jr., the Trust, the Estate of Harold E. Fischer, Jr., and all proceedings
related to Harold E. Fischer, Jr.. "Document” or "Documents"means all written or graphic matter
of every kind or description, however produced or reproduced, whether in draft, final, original or
reproduction, signed or unsigned, and regardless of whether approved, sent, received, redrafted or
executed, including but not limited to, written communications, letters, correspondence, memoranda,
notes, records, business records, media releases or articles, photographs, tape or sound recordings,
contracts, agreements, telephone records, facsimile records, logs and/or notations of telephone
conversations or personal conversations, diaries, desk calendars, statements, reports, computer
records, email, data compilations of any kind and in any form, and material similar to any of the
foregoing, however denominated and to whomever addressed. "Document”or "Documents” shall
not include exact duplicates where originals are available, but shall include all copies different from
originals in any way by virtue of any writings, notations, symbols, characters, impressions or any
marks thereon in any form which are in Edward G. Marshall's possession and which relate in any
manner to Harold E. Fischer, Jr., the Trust, the Estate of Harold E. Fischer, Jr. and all proceedings
related to Harold E. Fischer, Ir..

2. Mr. Marshall and Ms. Brickfield, shall agree, no later than the morning of September
17, 2010, to a mutually convenient date and time, which time shall be no later than the close of
business on September 23, 2010, whereby Mr. Marshall shall allow Elizabeth Brickfield, Esq, and
the Lionel Sawyer & Collins personnel she chooses to accompany her to examine and review all of
Edward G. Marshall. Esq.'s "original file" at the office of Edward G, Marshall, Esq., 324 So. Third
Street # 200, Las Vegas, Nevada 89101, At the time of inspection, Elizabeth Brickfield, Esq. and
the Lionel Sawyer & Collins personnel accompanying her shall be allowed to take Tror_n Mr.
Marshall's office for copying any or all of the "original file" which Ms. Brickfield, Esq. selects. Ms.
Brickfield shall return all of the "original [ile” she takes from Mr. Marshall's office no later than

twenty-four hours from the time Ms, Brickfield leaves Mr. Marshall's office. At the September 17,

Page2of 5
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1] 2010 heai'ing before Commissioner Yamashita, Ms. Brickfield and Mr, Marshall agreed that Ms. :
2 § Brickfield is to examine and review all of the "original file" on Thursday September 23, 2010 at 9:30
3am, :
4 3. M. Brickfield shall provide Ms. Marshall with a Receipt of Copy for the "original i
5 || file" which she removes from his office, ,
6 4, Ms. Brickfield is to provide a written report to Judge Cadish, prior to October 14, |
7 ¥ 2010 of the results of the examination and review of the "original file".

8 5. American Legion China Post No.1's request for sanctions for Mr. Marshall's failure

9 I to comply with Judge Cadish's order of August 30, 2010 allowing inspection of the "prig-inél file"
10 || will be considered on Judge Cadish’s motion calendar of October 14, 2010 at 8:30 a.m..
11 Good cause being found: '
12 . IT IS HEREBY ORDERED that for the purposes of these proceedings, Mr. Marshail's
13 || “original file" is defined as any or all of the documents which are in Edward G. Marshall's
14 || possession and which relate in any manner to Harold E. Fischer, Jr., the Trust, the Estate of Harold
15 ]| E. Fischer, Jr, and all proceedings reluted to Harold E, Fischer, Jr. "Document” or
16 || "Documents"means all written or graphic matter of every kind or description, however produced or i
17 || reproduced, whether in draft, final, original or reproduction, signed or unsigned, and regardless of s
18 (| whether approved, sent, reccived, redrafted or executed, including but not limited to, written :
19 | communications, letters, correspondence, memoranda, notes, records, business records, media
20 relealses orarticles, photographs, tape or sound recordings, contracis, agreements, telephone records,
21 || facsimile records, logs and/or notations of telephone conversations or personal conversations,
22 || diaries, desk calendars, statements, reports, computer records, email, data compilations of any kind
23 § and in any form, and material similar to any of the foregoing, however denominated and to
24 | whomever addressed. "Document'or "Documents” shall not include exact duplicates where 5
25 || originals are available, but shall include all copies different from originals in any way by virtue of
26 || any wfitings, notations, symbols, characters, impressions or any marks thereon in any form which
27 | are in Edward G. Marshall's possession and which relate in any manner to Harold E. Fischer, Jr.,
28 || the Trust, the Estate of Harold E. Fischer, Jr. and all proceedings related to Harold E. Fischer, Jr..
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TAONEL SAWYER & COLLINS
1700 BANK OF AMEXICA
PLaza

300 SDUTH FOUNTH STREETY
NEVADA $9101
Puo 02.383.8888
FAX 702,383 8345

IT IS FURTHER ORDERED that Mr. Marshall and Ms. Brickfield, shall agree, no later than
1 the moming of September 17, 2010, to a mutually convenient date and time, which time shall be no

later than the close of business on September 23, 2010, whereby Mr. Marshall shall allow Elizabeth
Brickfield, Esq and the Lionel Sawyer & Collins personiel she chooses to accompany her to
examine and review all of Edward G. Marshall. Esq.'s "original file" at the office of Edward G,
Marshall, Esq;, 324 So. Third Street # 200, Las Vegas, Nevada 89101, At the time of examination,
Elizabeth Brickfield, Esq. and the Lionel Sawyer & Collins personnel shall be allowed to take from
Mr. Marshall's office for copying any or all of the "original file" which Ms. Brickfield, Esq. selects.
Ms. Brickfield shall refu.m all of the "original file" she takes from Mr. Marshall's office no later than
twenty-four hours from the time Ms, Brickficld. leaves Mr. Marshall's office, At the September 17,
2010 hearing before Commissioner Yamashita, Ms. Brickfield and Mr. Marshall agreed that Ms.
Brickfield is to examine and review all of the "original file" oul Thursday September 23,2010 at 9:30
a.m. _ | | |

ITIS FURTHER ORDBRED that Ms. Brickfield shall provide Ms. Marshall with a Receipt
of Copy for the ongmal file" which she removes from his office. '

IT IS FURTHER ORDERED that Ms, Brickfield is to prowde a written report to Judge
Cadish, prior to October 14, 2010 of the results of the cxamination and review of the "otiginal file".
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LIONEL SAWYER & COLLING
1700 BANK OF AMERICA

PLAZA,
300 SOUTH FOURTH STREET
LAS VEGAS, NEVADA BO1DL
. PHONE 792.83.§888
FAX T02,381.5845

IT IS FURTHER ORDERED that the American Legion China Post No.1's request for

sanctions for Mr. Marshall's failure to comply with Judge Cadish's order of August 30, 2010
allowing inspection of the "criginal file" will be considered on Judge Cadish's motion calendar of
October 14, 2010 at 8:30 a.m..
Dated this _,,(?__Qi?jay of September, 2010.
THE HONORABLE ELIS
DISTRICT COURT JUDGE +. r
Prepared by: ' '
LIONEL SAWYER & COLLINS
£ '
th Bric el sq., Bar No. 623
Matthew Pohcastro, Esq., Bar No. 9653

300 South Fourth Street

Las Vegas, Nevada 89101

Telephone No.: (702) 383-8888

Facsimile No.: 5702? 383-8845

-Email: ebrickfield@lionelsawyer.com

Attorneys for China Post No.! of the American Leg:on
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ATTORNEYS AT LAW
71 WASHINGTON 8T,
RENO, NEVADA 89503
TELEPHONE
(778) 329.-318]

Electronically Filed
03/26/2010 04:47:18 PM
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MARK G. SIMONS CLERK OF THE COURT
NV Bar Number 5132

Robison, Belaustegui, Sharp & Low

71 Washington St.

Reno, NV 89503

(775) 329-3151

Attorneys for RalRon

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

RALRON CAPITAL CORPORATION, A CASE NO.: A-09-590878-C
Nevada corporation,
DEPT. NO.: VI
Plaintiff,
V.
NOTICE OF ENTRY OF ORDER

VINCENT T. SCHETTLER; VINCENT T.
SCHETTLER, Trustee of Vincent T.
Schettler Living Trust; and DOES 1-10,
inclusive,

Defendants.
/

PLEASE TAKE NOTICE that an Order Granting Summary Judgment was
entered by the Honorable Ellen F. Cadish on the 18" day of March, 2010 and filed with
this Court on March 25, 2010 in the above-entitled matter.

A copy of the Order Granting Summary Judgment is attached as Exhibit 1.
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ATTORNEYS AT LAW
71 WASHINGTON ST.
RENG, NEVADA 889503

TELEFHONE
(F75) 328-3151

AFFIRMATION: The undersigned does hereby affirm that the preceding
document does not contain the social security number of any person.
DATED this _Zéfaay of March, 2010.
ROBISON, BELAUSTEGUI, SHARP & LOW

A Professional Corporation
71 Washington Street

Attorniey s for RalRon
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ATTORMNEYS AT LAW
71 WASHINGTON ST,
RENO, NEvADA 89503

TELEFHONE
(775) 329-3181

CE c OF SERVI
Pursuant to NRCP 5(b), | certify that | am an employee of ROBISON,
BELAUSTEGUI, SHARP & LOW, Attorneys at Law, a professional corporation, and that
on this date | caused a true copy of the attached NOTICE OF ENTRY OF ORDER to be
served via U.S. Mail at Reno, Nevada and addressed as follows:
Rusty Graf
Feldman Graf, P.C.

8515 Edna Ave., Ste. 110
Las Vegas, NV 89117

DATED this ~day of March, 201
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MARK G. SIMONS CLERK OF THE COURT
NV Bar Number 5132

Robison, Belaustegui, Sharp & Low

71 Washington St.

Reno, NV 88503

(775) 329-3151

Attorneys for RalRon

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

RALRON CAPITAL CORPORATION, A CASE NO.: A-09-590878-C
Nevada corporation,

DEPT. NO.: VI
Plaintiff,

V.

ORDER GRANTING PLAINTIFF'S

VINCENT T. SCHETTLER; VINCENT T. MOTION FOR SUMMARY JUDGMENT
SCHETTLER, Trustee of Vincent T.

Schettler Living Trust; and DOES 1-10,
inclusive,

Defendants.
!

AND RELATED COUNTERCLAIMS
/

Plaintiff's Motion for Summary Judgment having been fully briefed and argued,
and Good Cause Appearing:

THE COURT hereby GRANTS Ptaintiffs Motion for Summary Judgment in total
and renders its findings of facts and conclusions of law as follows:

1. The following facts are undisputed. On September 15, 2008, Vincent T.
Schettler (“Schettler”) individually executed and delivered to Silver State Bank, a State

Chartered Bank ("Silver State™) a business loan agreement and promissory note for the

purpose of establishing a loan from Silver State. On September 15, 2007, Schettler
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entered into and executed a Change in Terms Agreement modifying the maturity date
of the Promissory Note from September 15, 2007 to September 15, 2008. Also on
September 15, 2007, Schettler executed a Commercial Guaranty in his capacity as
Trustee of the Vincent T. Schettler Living Trust ("Schettler Trustee®), guarantying to pay
all obligations under the foregoing loan. The Federal Deposit Insurance Corporation
("FDIC") was appointed as Receiver for Silver State Bank on or about September 5,
2008. Plaintiff RaiRon Capital Corporation (“RalRon”) establigshed that it purchased the
Schettler loan from the FDIC on or about March 19, 2009.

2. The Schettler Defendants' admit that all the contracts associated with the
loan and the Guaranty are valid and enforceable, that the loan matured on September
15, 2008, and that the Schettler Defendants have failed to pay all amodnts due on the
maturity date.

3. RalRon argues that the undisputed facts support its motion for summary
judgment for breach of contract and breach of the Guaranty and therefore, judgment is
warranted. RalRon argues that the affirmative defenses asserted by the Schettler
Defendants are barred by operations of law pursuant to the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989 12 U.S.C.A §1821 (hereinafter
“FIRREA") and that this Court does not have subject matter jurisdiction over the
affirmative defenses and counterclaims relating to the enforcement of the loans against
the Schettier Defendants. Specifically, RalRon argues that 12 U.S.C.A.
§1821(d)(13)(D) states that no Court has jurisdiction over the Schettier Defendants’

‘Schettier individually and as the Trustee for the Vincent T. Schettler Living Trust
are jointly referred to as the Schettler Defendants unless otherwise specified.
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affirmative defenses to the enforcement of the loans.? Further, RalRon argues that the
Schettler Defendants failed to exhaust their administrative remedies contained in the
FIRREA, therefore, the Schettler Defendants’ counterclaims and affirmative defenses
are barred by the claim exhaustion requirements of the FIRREA.? Alternatively, RalRon
argues that it is a super holder in due course under federal faw and is a holder in due
course under Nevada’s UCC provisions. It was undisputed that the FDIC published its
Notice to Creditors and Depositors of Silver State Bank in The Las Vegas Review-
Joumal and/or Las Vegas Sun in Clark County, Nevada, on September 11, 2008,
October 13, 2008 and on November 13, 2008.

4, As successor in interest to the FDIC, RalRon argues that it is entitied to
the protections of the FIRREA barring the Schettler Defendants’ affirmative defenses
and counterclaims relating fo the enforcement of the loan,

5. The Schettler Defendants’ affirmative defenses contend they are excused

from payment of the loan and/or are entitled to a set off of damages based upon the

242 U.S.C.A. §1821(d)(13)(D) provides:
No court shall have jurisdiction over--

(i} any claim or action for payment from, or any action seeking a
determination of rights with respect to, the assets of any depository
institution for which the Corporation has been appointed receiver,
including assets which the Corporation may acquire from itself as such
receiver; or

{ii} any claim relating to any act or omission of such institution or the
Corporation as receiver.

*The Schettier Defendants’ counterclaims are for breach of contract, breach of
the implied covenant of good faith and fair dealing and estoppel and all are premised
on wrongful acts of Siiver State and/or the FDIC.

3
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conduct of Silver State and/or the FDIC in “freezing the loan®, not loaning additional
funds and/or failing to negotiate an extension of the loan's maturity date.

6. In opposing summary judgment the Schettler Defendants’ also argue that
(1) they did not receive proper notice to comply _with the administrative claim's
processing requirements contained in the FIRREA; (2) that their affirmative defenses
are not “claims” as contemplated by the FIRREA'’s provisions; {3) that the conduct of
Silver State and/or the FDIC in freezing the line of credit and not loaning any further
money was an anticipatory breach of the loan entitling the Schettler Defendants to
damages and/or a set-off to RalRon's damages; and (4) additional discovery should be
allowed for the Schettler Defendants to investigate other possible claims against Silver
State and/or the FDIC.

7. The Court finds that all contentions and arguments by the Schettler
Defendants to avoid entry of summary judgment as requested by RalRon are without
merit as follows:

A. The FDIC did not provide the Schettler Defendants with specific mailed to
pursuant to 12 U.S.C. § 1821(d)(3)C). The Schettler Defendants contend
that because they did not receive specific mailed notice to submit their
claims to the FDIC they are not barred from asserting their claims against
RalRon. The Schettler Defendants’ deficient notice argument is without
merit. The Schettler Defendants received notice of the FDIC's
appointment as Receiver for Silver State Bank via publication notice. The
claims bar date for the Schettler Defendants to assert any claims against

the FDIC expired on December 10, 2008. The Schettler Defendants
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failgd to assert any claims against the FDIC within the claims period and
before the bar date so all defensaes asserted by the Schettier Defendants
to the enforcement of the loans were forfeited and are barred as an
operation of law under the provisions of the FIRREA. The Court also finds
that the Schettler Defendants were not entitied to mailed notice pursuant
to 12 U.S.C. § 1821(d)(3)(C) as the Schettler Defendants are not
“creditors shown on the institutions books™. Further, even if the Schettler
Defendants were entitied to mailed notice, the failure of the FDIC to
provide mailed notice does not relieve the Schettler Defendants from
compliance with the provisions of the FIRREA.*

B. The Schettler Defendants’ contention that their affirmative defenses are
not barred under §1821(d)(13)(D) since they are not “claims” is also
without merit. The Court finds that the Schettler Defendants' affirmative
defenses are encompassed in the statute’s identification of “claims™ and
are therefore, barred by the protections afforded by the statute to the
FDIC. The Schettler Defendants’ affimative defenses are in reality
affirmative claims of wrongdoing by Silver State and/or the FDIC In failing
to perform under the loan thereby breaching the loan agreement whi_ch is
the same alleged wrongful conduct articulated in the Schettler

Defendants’ counterclaims. The Court finds that the contentions asserted

“For clarification, the transcript of the summary judgment hearing at page 27,
lines 10-11 incorrectly states that “There was specific mailed notice” to the Schettler
Defendants. This statement is incorrect and the statement by the Court which was
incorrectly transcribed is that "There was no specific mailed notice” to the Schettler
Defendants.
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by the Schettler Defendants in support of the putative affirmative defenses
and counterclaims fall within the “claims” which are barred by the FIRREA
and over which this Court has no subject matter jurisdiction pursuant to
§1821(d)(13)(D).

C.  The Schettler Defendants' objection to entry of summary judgment to
allow them to conduct discovery to investigate other potential claims
against Silver State and the FDIC are also without merit. Additional
discovery is unnecessary and unwaranted given that any claim of
wrongdoing alleged by the Schettier Deféndants against Silver State
and/or the FDIC are barred as a matter of law,

8. The Court finds that as successor in interest to the FDIC, RalRon is

afforded the protections and privileges of the FIRREA.

9. Summary judgment is therefore Grantad‘ on RalRon's First Claim For
Relief for Breach of Contract against the Schettler Defendants and on the Fourth Claim
for Relief for Breach of Personal Guaranty against Schettler as Trustee of the Schettler
Living Trust Agreement.

10. Summary judgment is also Granted on RalRon's motion to dismiss the
Schettler Defendants' counterclaims in total as those counterclaims are barred by the
provisions of the FIRREA.

11. Damages are awarded in RalRon's favor as follows as of November 16,
2009 in the total amount of $1,303,410.97 (exclusive of attorneys’ fees and legal costs
incurred) as follows: the principal amount of $1,114,000; non-default interest through
September 16, 2009; default interest thereafter until paid in full in the amount of

$130,295.86 and late fees in the amount of $59,115.11. RalRon's damages will
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continue to accrue interest thereon at the default interest rate contained in the loan
documents which is a variable contract rate calculated at 8% percentage over the Prime
Rate as published by the Wali Street Journal.

12.  Judgment is therefore ordered in RalRon’s favor on the First and Fourth
Claims for Relief. Judgment on these claims renders moot RalRon'’s remaining claims
for contractual breach of implied covenant of goed faith and fair dealing (2™ claim) and
unjust enrichment (3" claim) and those remaining claims were withdrawn by RalRon's
counsel, therefore, this Order accordingly resolves in total the merits of this action.

13. Because the loan documents and Guaranty contain provisions for
recovery of attorneys fees, RalRon may file a motion with the Court for an award of fees
as the prevailing party in conformance with the requirements of Brunzell v. Golden Gate
Nat'l Bank, 85 Nev. 345, 455 P.2d 31 (1969), and may submit a memorandum of costs

Harh

DATED this \[6 day of Febyliary, 2010.

in conformance with NRS 18.110.

Agreed as to form and content: Submitted by:
Rusty Graf .

Fekiman Graf, P.C.

8515 Edna Ave., Ste. 110
Las Vegas, NV 89117

RUSTY GRAF MARK &, SIMONS
Aftorneys for Defendants Attorneys for RalRon

JWPDala\FDS115-RalRon\B688.004 (Schettler)\P-Ord Grant MSJ (Schettier) (counsel edits).wpd
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