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QUESTIONS FROM SENATOR FEINSTEIN

l. According to your Senate Questionnaire, while serving as acting General Counsel of the
Department of Education, you were involved in “all aspects” of the Department’s operations.

a. Did you work or advise on the Department’s decision to rescind guidance
regarding how schools should address campus sexual assault under Title IX?

The General Counsel of the Department of Education is the principal legal officer
for the Department of Education. It is the responsibility of the General Counsel to
provide legal advice on all legal matters to policymakers within the Department.
Consequently, during the time I served as Acting General Counsel, [ was responsible for
all legal advice to policymakers within the Department provided by the Office of the
General Counsel during my tenure, including with respect to Title IX.

To the extent, however, that this question concerns non-legal advice such as
whether a particular decision or action is sound as a matter of educational policy or
otherwise, it is not the role of the General Counsel or the Office of the General to provide
non-legal advice.

b. Did you work or advise the Department on whether schools could use federal
funds to purchase guns for teachers?

To the best of my recollection, the Department of Education did not address this
issue during my tenure at the Department.

c. - Did you work or advise on the Department’s decision to reduce Department-
led civil rights investigations at public institutions of higher education?

No. This question asks about the issuance of field guidance by the Office of Civil
Rights in June 2017. That was a policy decision by the Office of Civil Rights and did not
involve legal advice from the Office of the General Counsel.

d. Did you work or advise on the Department’s decision to rescind guidelines
stating that Title IX prohibits discrimination against fransgender students?

No. The rescission to which you refer occurred in February 2017. 1 did not begin
work at the Department until May 2017.

e. Did you work or advise on the Department’s decision to delay the
implementation of the 2016 Individuals with Disabilities Education Act rules—
specifically, the “Equity in IDEA” or “significant disproportionality” regulations?



Yes. At that time I was Principal Deputy General Counsel. Please see my
response to question 1.a.

f. Did you work or advise on any aspect of the Department’s actions on the
gainful employment regulations?

Yes. Please see my response to question 1.a.

g Did you work or advise on any aspect of the Department’s actions on the
borrower defense to repayment rule?

Yes. Please see my response to question 1.a.

h. Did you work or advise on the Department’s ethics arrangements for
personnel who had previously worked for—or were on leaves of absence from—for-
profit colleges or similar institutions?

As a general matter, ethics questions and arrangements such as those referenced
here are handled by career ethics officials within the Office of the General Counsel. I did
participate, however, in discussions with those attorneys on this topic.

i Did you ensure that appointees with connections to for-profit colleges or
similar institutions did not advise on issues that would impact such institutions?

Yes.

Je News reports indicate that the Department of Education has reduced its staff
by more than 500 employees. Did you play any role in the Department’s staff
reductions? If so, what was your role?

As Acting General Counsel of the Department, I was involved in individual
employment decisions, such as hiring personnel in the Office of the General Counsel. |
was not, however, involved in Department-wide personnel decisions. As far as I can
recall, during the time that I served as Acting General Counsel the Office of the General
Counsel maintained approximately the same number of employees.

k. Did you work or advise on the Department’s decision to rescind guidance on
the consideration of race in college admissions?

Yes. At that time [ was Principal Deputy General Counsel. Please see my
response to question 1.a.

L Do you believe that having a diverse student body is a goal that schools and
universities should be allowed to pursue?



Yes. The Supreme Court has held that a university may pursue “the educational
benefits that flow from student body diversity.” Fisher v. Univ. of Tex. at Austin, 136 S.
Ct. 2198, 2210 (2016).

2. During your hearing, you acknowledged that in your current position in the White House
Counsel’s Office, you have worked with White House aide Stephen Miller on immigration
issues.

As noted in my questionnaire to the Committee, I currently serve as Special Assistant to
the President and Associate Counsel to the President in the White House Counsel’s Office. As a
general matter, the legal advice I provide in the executive branch is subject to executive branch
confidentiality interests. A number of legal doctrines protect the confidentiality of these
communications. These include the presidential communications privilege, the deliberative
process privilege, executive privilege, and the attorney-client privilege. An attorney may not
waive these privileges unilaterally. The privileges belong to the client and, in the case of
executive privilege, to the President. Whether particular advice is subject to one or more of these
privileges requires a case-by-case analysis of the particular circumstances. For these reasons,
executive branch attorneys must consult with the appropriate officials before disclosing
information subject to executive branch confidentiality interests.

Moreover, the Rules of Professional Conduct impose a duty of confidentiality. See Rule
1.6(a), New York Rules of Professional Conduct. The duty of confidentiality “applies not only
to matters communicated in confidence with the client, which are protected by the attorney-client
privilege, but also to all information gained during and relating to the representation, whatever its
source.” Comment 3 to Rule 1.6(a). Absent certain narrow exceptions to the duty, an attorney
may disclose such information only with the informed consent of the client. See Rule 1.6(a).

Prior to my hearing, I consulted with the appropriate White House officials as to whether,
and to what extent, I could disclose the matters on which I have worked during my time at the
White House. I was authorized to disclose the broad topics on which I provided legal advice, but
I was not authorized to disclose the content of my advice or the specific legal matters on which I
advised. My testimony at my hearing reflected this guidance. I testified to the maximum extent
permissible, consistent with my duties of confidentiality.

Upon receiving written questions from the Committee, | have again consulted with the
appropriate White House officials as to whether, and to what extent, I may disclose the matters
on which I have worked during my time in the executive branch. I am authorized to represent
that, as a further accommodation to this Committee, the appropriate officials have authorized me
to answer questions identifying specific legal matters on which I have advised, but not the
contents of my legal advice. Nor am I able to disclose deliberative matters that have not been
made public. My responses below reflect this accommodation.

a. Have you worked or advised on the Administration’s policy of separating
families at the border?



3.

I understand this question to refer to the zero-tolerance enforcement policy for
illegal entry. The Department of Justice announced that policy in April 2018. I was
working at the Department of Education at that time and did not provide legal advice in
the development of that policy.

b. Have you worked or advised on efforts to limit the number of asylum seekers
or refugees permitted to enter the country?

[ have provided legal advice on regulations that affect asylum eligibility.

c. Have you worked or advised on funding options for building a wall along the
border between the United States and Mexico?

Yes, insofar as this question asks whether I provided legal advice.

d. Have you worked or advised on the Administration’s rules or policies
restricting asylum for people entering through the Southern border, including but
not limited to the rules issued on November 9, 2018, and July 16, 2019?

Yes, insofar as this question asks whether I provided legal advice.

e. Have you worked or advised on the Administration’s public charge rule?

Yes, insofar as this question asks whether I provided legal advice.

Have you worked or advised on the creation or implementation of the
Administration’s Migrant Protection Protocols policy?

Yes, insofar as this question asks whether I provided legal advice.

g. Have you worked or advised on any potential safe-third party country
agreements?

Yes, insofar as this question asks whether I provided legal advice.

h. Have you worked or advised on the creation or implementation of the
Administration’s rule to expand the scope of expedited removal?

Yes, I have provided legal advice related to the notice issued by the Department of
Homeland Security in July 2019.

During your tenure in the White House Counsel’s Office, have you worked—or provided

any input at all—on any of the following:

a. Judicial nominations?



Yes. However, I did not participate in any respect in the decision of the President to
nominate me.

b. Responses to Congressional oversight requests and/or subpoenas, including,
but not limited to, the assertion of executive privilege claims?

No.

(3 Gun control measures and/or the Administration’s response to recent mass
shootings?

No.

d. Pardons, commutations, or any use whatsoever of the President’s pardon
power?

No.

¢. The Emoluments Clause, or any matters regarding the spending of taxpayer

money to businesses owned by the President and/or his family?
No.

f. Compliance with the Presidential Records Act?

No, except to the extent that I am compliant with it.

g Compliance with the Hatch Act?

Yes. |

h. Efforts to alter the enforcement powers of the Consumer Financial
Protection Bureau?

No.

i Implementation of the First Step Act?

J- The Justice Department’s recent announcement to schedule executions?



4. In an article you wrote while in college, you claimed that “the fact is that guns save
lives.” You also argued that gun control legislation is “pointless [and] self-defeating, because
guns reduce crime.” (Arm Thyself, DARTMOUTH REVIEW (Feb. 26, 2001))

a. What evidence do you have that “guns reduce crime”?

As the citation indicates, this article was written in 2001 as a college student, and
I considered studies and anecdotal evidence available at the time. I have not reviewed
contemporary evidence to offer an informed opinion with respect to this issue.

b. What evidence do you have that “guns save lives”?
Please sece my response to question 4.a.

c. The International Association of Chiefs of Police and Major Cities Chiefs
Association both support an assault weapons ban and have taken that position for
some time. What makes you better positioned to assess the effectiveness of gun
control legislation than those who lead this nation’s police departments?

Please see my response to question 4.a. Moreover, as a judicial nominee, it would
be inappropriate for me to comment on proposed legislation. See Canon 5, Code of
Conduct for United States Judges (“A judge should refrain from political activity™); id.
Canon 1 commentary (“The Code is designed to provide guidance to judges and
nominees for judicial office.”).

o In an article you wrote in college, you claimed that “charges of racism or typically
overblown.” (Tolerance at Dartmouth, DARTMOUTH REVIEW (Feb. 12, 2001))

What evidence do you have that “charges of racism are typically overblown?

I do not believe that. The statement in that article referred to specific conduct by students
at Dartmouth. I described that conduct as puerile and offensive.

6. Over the course of your academic and professional career, you have made numerous
statements that call into question whether you have the temperament expected of a federal judge.
You have argued that those who opposed the Iraq War were “totally unprincipled and thoroughly
contemptible.” And you have claimed it is “obvious” that Western Civilization is superior to
Islam.

How are those expressing opposition to military engagement abroad “totally
unprincipled”? How are they “thoroughly contemptible”?

I do not believe that. Your question refers to a blog post from before I attended law
school. It referred to a specific protest. The argument I advanced was that specific speakers
were advocating isolationist principles in opposition to the Iraq War that they would not endorse
in other contexts. At the time, I felt strongly about the humanitarian situation in Iraq, which was



informed by my own family background. I expressed that concern in a provocative style, and I
would not express myself in the same manner today.

7. While in college, you wrote, “[s]ixty years after the promulgation of the Nuremburg laws,
universities persist in cataloguing students according to race on college applications and official
documents.” (Matters of Life and Death, DARTMOUTH REVIEW (Mar. 12, 2001)) At your
hearing, you stated, “[t]here is no comparison to be made between the Nuremburg laws and any
activity that goes on on a college campus. I did not believe that 20 years ago, when I wrote
something in college, and I don’t believe that today.” You added, “I did not believe then, and I
do not believe now that there is any comparison to be drawn between the Nuremburg laws and.
anything that happens on a contemporary college campus.”

If you never believed—even when you wrote this in college—that there was any
comparison between the Nuremburg laws and any activity on a college campus, then why
did you make such a comparison?

As I stated at my hearing, some of the writing I did in college advanced the view that
people should be treated as individuals rather than as members of groups. That was important to
me because my family had suffered discrimination based on group status. The statement in the
article was intended to say that people should be treated as individuals. To the extent that it
suggests more than this, such as an actual substantive comparison, it did not reflect my views
even then, and I regret that implication.

8. You also wrote—after you had graduated from college: “[A]s sundry elites fret over the
possible U.S. intervention in Iraq, it is instructive to remember that similar elites recoiled with
moral revulsion at the idea of deposing Adolf Hitler.” (Teaching Evil, POLICY REVIEW (April-
May 2002))

Which critics of the Iraq war did you believe were similar to those who “recoiled with
moral revulsion at the idea of deposing Adolf Hitler”?

The essay to which you refer did not draw a direct comparison. [t reviewed a book that
drew lessons about foreign policy from history, and in doing so the book described Winston
Churchill’s foresight in recognizing the threat posed by Hitler when others did not.

9. During the Iraq War, you wrote, “The State Department’s focus on conciliation,
appeasement, and status-quo stability threatens to raise the white flag in this larger battle even as
the Defense Department so decisively won victory in the Iraq war.” (Losing the Batile,
AMERICAN SCENE (Apr. 22, 2003))

a. In what way was the State Department focused on “appeasement”?

The blog post to which you refer summarized a speech that Newt Gingrich, the
former Speaker of the House, gave at the American Enterprise Institute on April 22,
2003. In that speech, he criticized “the Bureau of Near Eastern Affairs’ propensity for
appeasing dictators.” Among other things, he said that the State Department should



apply pressure on Syria to stop it from developing chemical weapons and sponsoring
terrorism. The speech was published as Transforming the State Department: The Next
Challenge for the Bush Administration, Am. Enter. Inst. (Apr. 22, 2003),
http://www.aei.org/publication/transforming-the-state-department/.

b. Why did you believe it was appropriate to accuse our diplomats of
“appeasement”?

As noted above, the blog post recounted the argument of Gingrich’s speech. The
post was written before I attended law school. At the time, I was working as an editor at
a political magazine and I would write commentary on current events. I have not
expressed arguments in the same way in my roles as a lawyer and a legal scholar.

10. In an article you wrote while in college, you accused the Human Rights Campaign of
“incessantly exploit[ing] the slaying of Matthew Shepard for both financial and political
benefit.” (Matters of Life and Death, DARTMOUTH REVIEW (Mar. 12, 2001))

a. Please provide specific evidence to back up your claim that the Human
Rights Campaign exploited the murder of Matthew Shepard “for financial benefit.”

This article from college relied on, and quoted, a piece that Andrew Sullivan had
written in 7he New Republic (Us and Them, The New Republic, Apr. 2, 2001). In that
piece, Sullivan criticized the Human Rights Campaign for allegedly focusing on the
Shepard murder while allegedly ignoring a comparable case. (Sullivan wrote: “The
leading gay rights organization, the Human Rights Campaign—which has raised oodles
of cash exploiting the horror of Shepard’s murder—has said nothing whatsoever about
the Dirkhising case.”) The college article recounted this argument to make a point about
the importance of valuing lives equally.

In retrospect, the criticism of the Human Rights Campaign was unfair. The
murder of Matthew Shepard was a horrifying crime, and it is appropriate for the Human
Rights Campaign to call special attention to a crime motivated by hatred. I regret the
suggestion that it was improper.

b. Please provide specific evidence to back up your claim that the Human
Rights Campaign “exploited” the murder of Matthew Shephard for “political
benefit.”

Please see my response to question 10.a.

c. Do you believe that LGBT people experience discrimination, harassment and
even violence because of who they are?

Yes.



11.  As an editorial writer at the New York Sun, you helped write an editorial in which you
argued against “imposing same-sex marriage through the courts rather than the democratic
legislative process.” The editorial derided the “political factions™ that want “nine unelected
lawyers in Washington to make social policy for the whole nation.” (State by State, NEW YORK
SUN (Nov. 8, 2004))

Given your strongly expressed views on this matter, will you recuse yourself from any cases
relating to the right of LGBT Americans to marry?

In any case in which my impartiality might be questioned, 1 would evaluate my recusal
obligations under the legal standards set forth in 28 U.S.C. § 455 and Canon 3C of the Code of
Conduct for United States Judges. Obergefell v. Hodges, 135 S. Ct. 2584 (2015), is a binding
precedent of the U.S. Supreme Court. If confirmed, I would faithfully apply Obergefell and all
precedents of the Supreme Court and Second Circuit.

12.  Ina 2000 article, you argued that many colleges were guilty of hypocrisy for favoring
LGBT Americans serving in the military while also making various accommodations to help
LGBT students feel safe on campus. (Double Dorm Standards, AMERICAN ENTERPRISE (Oct.-
Nov. 2000))

In what way is it hypocritical to support LGBT Americans serving in the military while
also helping LGBT students feel safe on campus?

There is no hypocrisy in those positions as you have described them. The article you
mention from my time in college suggested there was a tension between the specific arguments
that colleges had made in litigation with respect to the military and the specific arguments those
colleges were making to establish separate housing for LGBT students. The last paragraph
quotes the president of Tufts University as recognizing that tension and suggesting it could be
avoided by housing students together.

13.  In 2001, you wrote an article where you described Roe v. Wade as “codifying” “the
radical abortion rights advocated by campus feminists.” You went on to write that “while
abortion remains a vexing question for most Americans, the principle conceded with legal
abortion has led to clearly undesired moral consequences.” (The Yuck Factor, DARTMOUTH
REVIEW (Jan. 15, 2001))

a. How does Roe v. Wade represent the codification of “the radical abortion
rights advocated by campus feminists”?

This article was written before I graduated from college or attended law school
and it did not reflect a legal opinion about Roe v. Wade. Roe v. Wade, 410 U.S. 113
(1973), as reaffirmed in Planned Parenthood v. Casey, 505 U.S. 833 (1992), is a binding
precedent of the Supreme Court, and I would faithfully apply it should I be confirmed.

b. What are the “undesired moral consequences” that legal abortion has led to?



Please see my response to question 13.a.

14. In 2000, you wrote an editorial that criticized Dartmouth’s “Take Back the Night” events.
You claimed that the marches “charge the majority of male students with complicity in rape and
sexual violence (every man’s a potential rapist, they say; it’s part of the patriarchal culture.)”
You also stated that “while campus gynocentrists can throw around these accusations, there’s no
similar leeway for men.” (Heteropatriarchal Gynophobes!, DARTMOUTH REVIEW (Oct. 2,

2000))

a. On what basis did you conclude that Take Back the Night events charged
male students “with complicity in rape and sexual violence”?

Rape and sexual violence are serious crimes, and Take Back the Night events are
legitimate and important ways to call attention to such crimes. As I noted in response to
question 7, some of the writing I did in college advanced the view that people should be
treated as individuals rather than as members of groups. The purpose of the editorial was
to say that it is improper to make assumptions about people on the basis of sex and that
people should be held accountable only for their individual conduct. But the piece itself
was overstated and overwrought.

b. Who are the “campus gynocentrists” that you referenced?

This college editorial used provocative terminology, and specifically relied on the
distinction between phallocentrism and gynocentrism in academic literature. In
retrospect, the terminology contributed to the overwrought nature of the writing.

15.  Inthe same article cited above, you also disparaged the notion of widespread
discrimination against women, asserting among other things that women are “the beneficiaries of
special academic programs and institutional support.”

What “special academic programs” and “institutional support” were you referencing?

Sex discrimination exists and is a serious problem. The Supreme Court has said that
women are entitled to the “equal opportunity to aspire, achieve, participate in and contribute to
society based on their individual talents and capacities.” United States v. Virginia, 518 U.S. 515,
532 (1996). I do and will continue to treat all persons with equal respect and dignity. The article
you reference does not further specify these terms, and I cannot now speculate about what might
have been intended.

16.  In 2001, you wrote a college editorial criticizing Dartmouth’s Health Services for its
policy on providing Plan B. You described Plan B as an abortifacient—a description that is
heavily criticized by mainstream science—and wrote that by not sharing that fact with students,
“Health Services is misleading those students who believe that life begins at conception—
pushing them toward a choice they might abhor if they had complete information.” (The College
and the Pill, DARTMOUTH REVIEW (Jan. 15, 2001))



On what basis did you conclude that Plan B is an “abortifacient”? What evidence do you
have to back up that claim? Please cite specific sources that you relied on in making that
claim.

The article you reference did not reach that conclusion but explained that there was a
“conflict over definition,” depending on a student’s individual beliefs. The Supreme Court has
also recognized this difference of opinion in noting that “according to [some] religious beliefs,”
certain “contraceptive methods . . . are abortifacients,” Burwell v. Hobby Lobby Stores, 573 U.S.
682, 691 (2014), even though “federal regulations . . . do not so classify them,” id. at 698 n.7.

17.  In 2016, as pro-bono counsel, you co-authored an amicus brief submitted on behalf of
several former Justice Department officials in Zubik v. Burwell, weighing in on the side of the
employers who were arguing that they should be able to deny their employees the Affordable
Care Act’s birth control benefits. You argued that simply by submitting an opt-out notice,
“[p]etitioners seek to avoid moral complicity where, under analogous criminal circumstances, the
law could judge them culpable.” You went on to argue that the situation was analogous to the
aiding and abetting of terrorism. Your brief stated, “In the context of material support for
terrorism, this Court has observed that a defendant need only have ‘knowledge about the
organization’s connection to terrorism, not specific intent to further its terrorist activities,’ to be
criminally culpable.” (Brief of Amici Curiae Former Justice Department Officials in Support of
Petitioners, Zubik v. Burwell, 2016 WL 155631 (2016)).

Please explain how submitting an opt-out notice from the Affordable Care Act’s
contraception coverage provision is analogous to providing material support for terrorism.

The petitioners in that case argued that “submitting this notice substantially burdens the
exercise of their religion” because the submission initiated the conduct that petitioners found
religiously objectionable and made them complicit in that conduct. Zubik v. Burwell, 136 S. Ct.
1557, 1559 (2016). The amicus brief explained that the petitioners’ “religious concept of moral
complicity resembles the legal concept of criminal complicity” because “[t]o be criminally
complicit in wrongdoing, a person need only facilitate the scheme to some (even slight) degree
with knowledge of the scheme’s intended result.” 2016 WL 155631, at *4. The material support
statute was one example of how, in the criminal law, one might be criminally complicit even if
one did not specifically intend to further the acts of others. That aspect was a point of
comparison between the petitioners’ notion of moral complicity and the criminal law’s notion of
criminal complicity. The brief did not suggest that there was a substantive comparison between
material support and contraceptive coverage.

18.  As an editorial writer at the New York Sun, you helped write an editorial in which you
accused the President of the United Federation of Teachers—Randi Weingarten—of trying to
“spin” rising test scores in her favor. (High Marks, NEwW YORK SUN, (June 7, 2005)) You wrote
that the union and the contract it was working to negotiate with the mayor, “[i]f anything, [] held
students back.” In another New York Sun editorial, you criticized teachers’ unions further,
stating that the “dishonest, self-preserving protestations” of teachers’ unions over voucher
programs “must be ignored.” (Teachers’ Choices and Ours, NEW YORK SUN (Sept. 13, 2004))



a. How were teachers’ efforts to negotiate a contract “dishonest”?
b. How do teachers’ unions “hold students back”?
c. Why “must” teachers’ voices “be ignored” in forging education policy?

Response to Questions 18.a.-18.c.: The editorial I identified on the Senate
Judiciary Questionnaire, Teachers’ Choices—and Ours, is dated September 10, 2004.
The writing that appeared under the headline Teachers’ Choices and Ours on September
13, 2004 is not the editorial but a letter to the editor responding to the editorial.
Accordingly, it is not a writing in which I was involved. The editorial of September 10,
2004 is available online at https://www.nysun.com/editorials/teachers-choices-and-
ours/1547/. It does not contain the language you mention. I apologize for the confusion.

To respond to your question about High Marks, I worked as an editorial writer
before attending law school and participated in writing about political issues in New
York. As the editors of the New York Sun explained in a letter to the Committee,
editorials reflected “an institutional view” and included “the views of others folded in.”
The newspaper took Mayor Bloomberg’s side in a dispute over a teachers’ contract, it
supported school choice and charter schools, and it expressed these views in an editorial
style. The editorial addressed a specific dispute, and it is not accurate to attribute to it the
general proposition in question 10.b. The editorial said that a “contract held students
back,” based on a comparison of test scores between charter and public schools. As
noted, no editorial said that “teachers’ voices” should be ignored in education policy or
that teachers’ efforts to negotiate a contract were “dishonest.”

More importantly, the role of an editorial writer is different than that of a judge.
My employment prior to law school as an editorial writer writing on behalf of a
newspaper would not prevent me from acting impartially as a judge and faithfully
following precedent in each case.

d. If a teachers’ union came before you as a judge, would you recuse yourself?
If not, how could a teachers’ union expect a fair trial before you after reading your
past writings?

In any case in which my impartiality might be questioned, I would evaluate my
recusal obligations under the legal standards set forth in 28 U.S.C. § 455 and Canon 3C
of the Code of Conduct for United States Judges. My employment prior to law school as
an editorial writer writing on behalf of a newspaper would not prevent me from acting
impartially as a judge and faithfully following precedent in each case.

19.  In 2016, you participated in a conference titled “Rethinking Judicial Deference: History,
Structure, and Accountability.” In your introduction, you expressed skepticism of Chevron and
Auer deference, suggesting that they are akin to “the foxes guarding the henhouse.” (Discussion,
“Pushing the Limits of Deference: Seminole Rock and City of Arlington,” Conference at George



Mason University’s Center for the Study of the Administrative State: “Rethinking Judicial
Deference: History, Structure, and Accountability,” (June 2, 2016))

a. How are Chevron and Auer deference akin to “the foxes guarding the
henhouse”?

With that comment, I was introducing a discussion of City of Arlington v. FCC,
569 U.S. 290 (2013), in which the Supreme Court held that a court must defer to an
agency’s interpretation of a statute that limits the agency’s jurisdiction. I said that
“there’s a concern about the foxes guarding the henhouse” in that case. The Court in City
of Arlington recognized that this was a concern animating the legal dispute. See id. at
307 (addressing “[t|hose who assert that applying Chevron to ‘jurisdictional’
interpretations ‘leaves the fox in charge of the henhouse’”). The concern, as the Chief
Justice put it in his dissent, is whether a court should “leave it to the agency to decide
when it is in charge.” Id. at 327 (Roberts, C.J., dissenting).

[ raised the concern in order to introduce an academic discussion of the City of
Arlington case. But regardless of that discussion, City of Arlington is a precedent of the
Supreme Court and [ would faithfully apply it were I to be confirmed.

b. Do you consider Chevron and Auer to be settled law?

Yes. Both are precedents of the Supreme Court that [ would be bound to apply,
and would faithfully apply, if I were to be confirmed.

c. Do you believe it is proper for a circuit court judge to question Supreme
Court precedent in an opinion?

A circuit court must always “follow the case which directly controls, leaving to
[the Supreme] Court the prerogative of overruling its own decisions,” even in those
instances in which the case “appears to rest on reasons rejected in some other line of
decisions.” Agostini v. Felton, 521 U.S. 203, 237 (1997). In those instances, it may be
appropriate for a circuit judge to indicate to the Supreme Court that there is a question
about the continuing vitality of an applicable precedent that the Supreme Court ought to
clarify. But the circuit judge may never decline to apply the precedent that directly
controls.

d. When, if ever, is it appropriate for lower courts to depart from Supreme
Court precedent?

It is never appropriate for a lower court to depart from Supreme Court precedent.
See Agostini v. Felton, 521 U.S. 203, 237 (1997).

€. When, in your view, is it appropriate for a circuit court to overturn its own
precedent?



20.

It is never appropriate for a circuit panel to overturn prior circuit precedent. See
United States v. King, 276 F.3d 109, 112 (2d Cir. 2002). A circuit court may depart from
its prior precedent only based on intervening authority from the Supreme Court or a
decision of the circuit court sitting en banc.

In 2010, you and Judge Douglas Ginsburg wrote a law review article in support of the

nondelegation doctrine and the unitary executive. In the article, you found issue with Chief
Justice John Marshall’s interpretation of the Necessary and Proper Clause in McCulloch v.
Maryland and asked that the reader “consider the violence [that interpretation] does to the text.”
You also contended that congressional delegation in general and independent agencies in
particular weighed down the executive branch with the “morass of congressional oversight and
agency rulemaking.” You concluded that “the imperial instinct of the legislature” was more
concerning than that of the executive. (Douglas Ginsburg & Steven Menashi, Nondelegation and
th e Unitary Executive, 12 J. of Const. L. 251, 252 (2010))

a. What evidence do you have to support the contention that Chief Justice John
Marshall’s interpretation of the Necessary and Proper Clause does “violence” to the
text of the Constitution?

That academic argument was based on textual analysis and also cited Gary
Lawson & Patricia B. Granger, The “Proper” Scope of Federal Power: A Jurisdictional
Interpretation of the Sweeping Clause, 43 Duke L.J. 267 (1993). Other scholars have
identified additional evidence. See, e.g., Geoffrey P. Miller, The Corporate Law
Background of the Necessary and Proper Clause, 79 Geo. Wash. L. Rev. 1, 28 (2010)
(“The history analyzed above suggests that, regardless of the meaning of the clause
today, Judge Ginsburg and Menashi offer a better account of its historical meaning.”).

The article contains an academic discussion. If confirmed as a judge, I would
faithfully apply all precedents of the Supreme Court and Second Circuit, including
McCulloch.

b. What evidence do you have for the existence of “the imperial instinct of the
legislature”?

That phrase refers to James Madison, who wrote in The Federalist No. 48, “The
legislative department is everywhere extending the sphere of its activity and drawing all
power into its impetuous vortex.” Again, the article contains an academic discussion that

‘would not affect my decisions as a judge, should I be confirmed.

c. Do federal circuit courts have a role in countering the legislature’s “imperial
instinct”? If so, what is that role?

The Supreme Court has said that Congress may delegate authority to the
executive branch as long as it “lay[s] down by legislative act an intelligible principle to
which the [agency] is directed to conform.” J. W. Hampton, Jr., & Co. v. United States,



276 U.S. 394, 409 (1928). Congress generally will meet that standard. See Whitman v.
Am. Trucking Ass’ns, 531 U.S. 457, 474-75 (2001).

d. Do federal circuit courts have a role in cutting through the “morass of
congressional oversight and agency rulemaking”? If so, what is that role?

In the article, that phrase was used to explain the executive’s reliance on “czars,”
not a role for the courts.

21.  Ina2003 article, you criticized the World Health Organization’s “long-running war
against the tobacco industry.” You argued that there was “zero” increased risk of cancer from
second-hand smoke, even for “adults living or working with smokers.” (The Politics of the
WHO, NEw ATLANTIS (Fall 2003))

a. On what basis did you conclude that there is “zero” increased risk of cancer
from second-hand smoke, even for those who live or work with smokers? Please cite
all evidence for this conclusion.

I did not reach that conclusion. My article described the conclusion of one 1998
study on second-hand smoke, as reported by the Sunday Telegraph, in the course of
describing activities of the World Health Organization. I have not reviewed the evidence
related to second-hand smoke. My understanding is that secondhand smoke is harmful to
those exposed to it.

b. How is the WHO’s concern with the consequences of smoking a “long-
running war against the tobacco industry”?

The 2003 article you mention argued that the World Health Organization had
developed other priorities that detracted from its traditional mission of combating disease,
including, as the article describes, an unexpected and serious outbreak of Severe Acute
Respiratory Syndrome in Asia. This phrase described a particular concern with tobacco
companies rather than smoking in general. As explained above, before law school I
worked as an editor at a political magazine and sometimes would write commentary on
current events. But the role of a commentator is different than the role of a judge.

22. When Chief Justice Roberts was before the Committee for his nomination, Senator
Specter referred to the history and precedent of the Roe case law as “super-stare decisis.” One
text book on the law of judicial precedent, co-authored by Justice Gorsuch, refers to Roe v. Wade
as a “super-precedent” because it has survived more than three dozen attempts to overturn it.
(The Law of Judicial Precedent, THOMAS WEST, p. 802 (2016)) The book explains that
“superprecedent” is “precedent that defines the law and its requirements so effectively that it
prevents divergent holdings in later legal decisions on similar facts or induces disputants to settle
their claims without litigation.” (The Law of Judicial Precedent, THOMAS WEST, p. 802
(2016))

a. Do you agree that Roe v. Wade is “super-stare decisis”? “superprecedent”?



All Supreme Court precedents are binding on the lower courts. I agree that Roe v. Wade,
410 U.S. 113 (1973), as affirmed by Planned Parenthood v. Casey, 506 U.S. 833 (1992),
binds all lower courts.

b. Is it settled law?
Please see my response to question 22.a.

23. In Obergefell v. Hodges, the Supreme Court held that the Constitution guarantees same-
sex couples the right to marry. Is the holding in Obergefell settled law?

Yes, and Obergefell is binding on the lower courts.

24, In Justice Stevens’s dissent in District of Columbia v. Heller he wrote: “The Second
Amendment was adopted to protect the right of the people of each of the several States to
maintain a well-regulated militia. It was a response to concerns raised during the ratification of
the Constitution that the power of Congress to disarm the state militias and create a national
standing army posed an intolerable threat to the sovereignty of the several States. Neither the
text of the Amendment nor the arguments advanced by its proponents evidenced the slightest
interest in limiting any legislature’s authority to regulate private civilian uses of firearms.”

a. Do you agree with Justice Stevens? Why or why not?

As a judicial nominee, it would not be proper for me to comment on whether I
personally agree with particular Supreme Court majority opinions or dissents. I would
adhere to Heller and all Supreme Court precedent if I were confirmed.

b. Did Heller leave room for common-sense gun regulation?

The Supreme Court in Heller said that “the right secured by the Second
Amendment is not unlimited,” that “nothing in our opinion should be taken to cast doubt
on longstanding prohibitions on the possession of firearms by felons and the mentally ill,
or laws forbidding the carrying of firearms in sensitive places such as schools and
government buildings, or laws imposing conditions and qualifications on the commercial
sale of arms,” and that there is a “historical tradition of prohibiting the carrying of
‘dangerous and unusual weapons.” District of Columbia v. Heller, 554 U.S. 570, 626-27
(2008).

& Did Heller, in finding an individual right to bear arms, depart from decades
of Supreme Court precedent?

The Supreme Court had not, by the time of Heller, developed extensive precedent
on the question of whether the Second Amendment protects an individual right. The
Jjustices in the majority and in dissent disagreed on the implications of prior precedent.



Compare District of Columbia v. Heller, 554 U.S. 570, 619-26 (2008), with id. at 672-79
(Stevens, J., dissenting).

25.  In Citizens United v. FEC, the Supreme Court held that corporations have free speech
rights under the First Amendment and that any attempt to limit corporations’ independent
political expenditures is unconstitutional. This decision opened the floodgates to unprecedented
sums of dark money in the political process.

a, Do you believe that corporations have First Amendment rights that are equal
to individuals’ First Amendment rights?

The Supreme Court has held that “First Amendment protection extends to
corporations.” Citizens United v. FEC, 558 U.S. 310, 342 (2010). As a lower-court
judge, I would faithfully apply that precedent if I were confirmed.

b. Do individuals have a First Amendment interest in not having their
individual speech drowned out by wealthy corporations?

Please see my response to question 25.a. It would not be proper to opine further
because litigation is currently pending or impending on this issue. See Canon 3(A)(6),
Code of Conduct for United States Judges (“A judge should not make public comment on
the merits of a matter pending or impending in any court.”); id. Canon 1 commentary
(“The Code is designed to provide guidance to judges and nominees for judicial office.”).

s Do you believe corporations also have a right to freedom of religion under
the First Amendment?

The Supreme Court has said that nonprofit corporations and for-profit closely
held corporations have protection under the Religious Freedom Restoration Act. Burwell
v. Hobby Lobby Stores, 573 U.S. 682, 719 (2014). I would faithfully apply that precedent
if I were to be confirmed.

26.  Youindicated on your Senate Questionnaire that you have been a member of the
Federalist Society since 2008 The Federalist Society’s “About Us” webpage explains the purpose
of the organization as follows: “Law schools and the legal profession are currently strongly
dominated by a form of orthodox liberal ideology which advocates a centralized and uniform
society. While some members of the academic community have dissented from these views, by
and large they are taught simultaneously with (and indeed as if they were) the law.” It says that
the Federalist Society seeks to “reorder[] priorities within the legal system to place a premium on
individual liberty, traditional values, and the rule of law. It also requires restoring the recognition
of the importance of these norms among lawyers, judges, law students and professors. In
working to achieve these goals, the Society has created a conservative and libertarian intellectual
network that extends to all levels of the legal community.”



27.

a. Could you please elaborate on the “form of orthodox liberal ideology which
advocates a centralized and uniform society” that the Federalist Society claims
dominates law schools?

I was not involved in the drafting of that statement and I do not know what the Federalist
Society means by it.

b. How exactly does the Federalist Society seek to “reorder priorities within the
legal system”?

Please see my response to question 26.a.

c. What “traditional values” does the Federalist society seek to place a
premium on?

Please see my response to question 26.a.

d. Have you had any contact with anyone at the Federalist Society about your
possible nomination to any federal court?

No.

On February 22, 2018, when speaking to the Conservative Political Action Conference

(CPAC), former White House Counsel Don McGahn told the audience about the
Administration’s interview process for judicial nominees. He said: “On the judicial piece ... one
of the things we interview on is their views on administrative law, And what you’re seeing is the
President nominating a number of people who have some experience, if not expertise, in dealing
with the government, particularly the regulatory apparatus. This is difference than judicial
selection in past years....”

a. Did anyone in this Administration, including at the White House or the
Department of Justice, ever ask you about your views on any issue related to
administrative law, including your “views on administrative law?” If so, by whom,
what was asked, and what was your response?

As a lawyer in the executive branch, I have been asked to provide advice on
issues related to administrative law. No one involved in the decision to nominate me,
however, asked for my views on administrative law in connection with my nomination.

b. Since 2016, has anyone with or affiliated with the Federalist Society, the
Heritage Foundation, or any other group, asked you about your views on any issue
related to administrative law, including your “views on administrative law”? If so,
by whom, what was asked, and what was your response?

Between 2016 and 2017, [ taught administrative law as a professor and 1 worked
as a lawyer dealing with issues related to administrative law. As part of those activities |



likely had conversations with people who are “affiliated” with the Federalist Society in
the sense of being a member. No representative of the Federalist Society, the Heritage
Foundation, or any other group has contacted me in order to obtain my views on
administrative law or administrative law issues.

c; What are your “views on administrative law”?

Administrative law is a broad area. I have expressed personal views regarding
administrative law issues in academic articles that I disclosed as part of Question 12.a. of
the Senate Judiciary Questionnaire. Those views, however, would not affect my
commitment to following applicable Supreme Court and Second Circuit precedent in
each case, if I were to be confirmed.

28. Do you believe that human activity is contributing to or causing climate change?

[ am aware of research indicating that human activity is contributing to or causing climate
change. It would be improper for me as a nominee to express further views related to an issue
that is subject to litigation and political debate. See Canon 3(A)(6), Code of Conduct for United
States Judges (“A judge should not make public comment on the merits of a matter pending or
impending in any court.”); id. Canon 5 (“A judge should refrain from political activity™); id.
Canon 1 commentary (“The Code is designed to provide guidance to judges and nominees for
judicial office.”).

29.  When is it appropriate for judges to consider legislative history in construing a statute?

The Supreme Court has said that it is appropriate to consider legislative history when the
statutory text is ambiguous. See, e.g., Matal v. Tam, 137 S. Ct. 1744, 1756 (2017).

30.  Atany point during the process that led to your nomination, did you have any discussions
with anyone — including but not limited to individuals at the White House, at the Justice
Department, or at outside groups — about loyalty to President Trump? If so, please elaborate.

No.
31.  Please describe with particularity the process by which you answered these questions.

As I explained in my response to question 2, upon receiving the questions I consulted
with the appropriate officials in the White House and received authorization to answer the
questions related to my work there. I drafted answers to these questions, solicited comments
from members of the White House Counsel’s Office and the Office of Legal Policy at the
Department of Justice, and revised my draft answers as I decided was appropriate. These
answers are my own.



