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(1) 

THE NOMINATION OF ELENA KAGAN TO BE 
AN ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES 

MONDAY, JUNE 28, 2010 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, Pursuant to notice, at 12:32 p.m., in room 

SH–216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Specter, 
Schumer, Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, 
Franken, Sessions, Hatch, Grassley, Kyl, Graham, Cornyn, and 
Coburn. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. Good afternoon. I welcome everybody here. 
Just so you know the procedure—Senator Sessions and I have dis-
cussed this—we are going to recognize Senators in order of senior-
ity doing the usual back and forth. Senator Sessions and I will each 
give an opening statement and, following our opening statement, 
take turns back and forth. I would urge Senators to stay—in fact, 
we are going to have to stay within the 10 minutes just simply to 
keep on schedule. 

Of course, Solicitor General Kagan, welcome to our Committee 
room. There are somewhat more people here than usual. 

But let me begin. One of the things that will change slightly our 
schedule this week is the death of Senator Byrd. All of us, I believe 
it is safe to say, both Republican and Democratic Senators, are sad-
dened by his death. No Senator came to care more about the Con-
stitution or to be a more effective defendant of our constitutional 
Government than the senior Senator from West Virginia. In many 
ways, he was the keeper of the Senate flame, the fiercest defender 
of the Senate’s constitutional role and prerogatives. I do not know 
how many times we saw Senator Byrd hold up a copy of the Con-
stitution. The difference between him holding it up and any one of 
us holding it up, he could put it back in his pocket and recite it 
verbatim, the whole Constitution. Others will speak of his record 
for the time served in the Senate and Congress, for the number of 
votes case. 

I knew him as a mentor and a friend. He served for a time on 
this Committee. I was honored to sit near him in the same row on 
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2 

the Senate floor and engage in many discussions about the Senate 
and its rules or about the issue of the moment or about our fami-
lies. And it was a privilege to stand with him and fight against as-
saults on the Constitution and what the two of us felt was an un-
necessary and costly war in Iraq. 

He was a self-educated man. He learned much throughout his 
life. He had much to teach us all. 

Senator Byrd was such an extraordinary man of merit and grit 
and determination who loved his family and drew strength from 
his deep faith, who took to heart his oath to support and defend 
the Constitution. The arc of his career in public service is an inspi-
ration to all and should inspire generations of Americans. 

Now, on the issue before us today, there have been 111 Justices 
on the Supreme Court of the United States. Only three have been 
women. If she is confirmed, Solicitor General Kagan will bring the 
Supreme Court to a historical high-water mark. 

Elena Kagan earned her place at the top of the legal profession. 
Her legal qualifications are unassailable. As a student, she excelled 
at Princeton, Oxford, and Harvard Law School. She was a law clerk 
to the great Supreme Court Justice, Justice Thurgood Marshall, 
and I appreciate seeing Justice Marshall’s son, Thurgood Marshall, 
in the audience here today. She worked in private practice and 
briefly for then-Senator Biden on this Committee. She taught law 
at two of the Nation’s most respected law schools. She counseled 
President Clinton on a wide variety of issues. She served as Dean 
of Harvard Law School and is now the Solicitor General of the 
United States, sometimes referred to as ‘‘the tenth Justice.’’ I be-
lieve we are a better country for the fact that the path of excellence 
Elena Kagan has taken in her career is a path now open to both 
men and women. 

As Chief Justice Marshall wrote, our Constitution is ‘‘intended to 
endure for ages . . . and consequently, to be adapted to the various 
crises of human affairs.’’ He and other great Justices have recog-
nized that the broadly worded guarantees and powers granted in 
the Constitution adapt to changing circumstances. 

Consequently, our Constitution has withstood the test of time. 
The genius of our Founders was to establish a Constitution firm 
enough to enshrine freedom and the rule of law as guiding prin-
ciples, yet flexible enough to sustain a young Nation that was des-
tined to grow into the greatest, the richest, most powerful Nation 
on Earth, and I might say one of the most diverse nations on 
Earth. 

It took more than four score years and a Civil War that claimed 
the lives of hundreds of thousands to end the enslavement of Afri-
can-Americans and include as citizens ‘‘all persons born or natural-
ized in the United States.’’ Through the Civil War amendments 
that followed, we transformed the Constitution into one that more 
fully embraced equal rights and human dignity. The country and 
our democracy were stronger for it. But the job was not complete. 
It was halfway through the last century that racial discrimination 
was dealt a blow by the Supreme Court in the modern landmark 
case of Brown v. Board of Education, Congress passed the Civil 
Rights Act of 1964 and the Voting Rights Act of 1965, and America 
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began to provide a fuller measure of equality to those who were 
held back for so long because of the color of their skin. 

Our path to a more perfect Union also included the rejection 75 
years ago of conservative judicial activism by the Supreme Court 
and our establishing a social safety net for all Americans. It began 
with us outlawing child labor and guaranteeing a minimum wage. 
Through Social Security, Medicare, and Medicaid, Congress en-
sured that growing old no longer means growing poor, and that 
being older or poor no longer means being without medical care. 
That progress continues today. All of us are the better for it. 

Now, the 100 members of the Senate stand here in the shoes of 
more than 300 million Americans as we discharge our constitu-
tional duty with respect to this nomination. The Supreme Court ex-
ists for all Americans. Only one person gets to nominate somebody 
for the Court. Only 100 Americans get to vote on whether that per-
son should be on the Court or not. It is an awesome responsibility, 
and I urge the nominee to engage with this Committee and 
through these proceedings with the American people in a constitu-
tional conversation about the role of the courts and our Constitu-
tion. 

When we discuss the Constitution’s Commerce Clause or spend-
ing power, we are talking about congressional authority to pass 
laws to ensure protection of our communities from natural and 
man-made disasters, to encourage clean air and water, to provide 
health care for all Americans, to ensure safe food and drugs, to pro-
tect equal rights, to enforce safe workplaces, and to provide a safe-
ty net for all seniors. 

Now, I reject the ideological litmus test, from either the right or 
the left, that some would apply to Supreme Court nominees. I ex-
pect judges to look to the legislative intent of our laws, to consider 
the consequences of their decisions, to use common sense, and to 
follow the law. In my view, a Supreme Court Justice needs to exer-
cise judgment, should appreciate the proper role of the courts in 
our democracy, and should consider the consequences of decisions 
on the fundamental purposes of the law and in the lives of Ameri-
cans. 

I will urge Solicitor General Kagan here publicly what I have 
urged her privately: to be open, to be responsive, to share with us 
but even more importantly with the American people her judicial 
philosophy, but also to assure us of her judicial independence from 
either the right or the left. I believe that fair-minded people will 
find her judicial philosophy well within the legal mainstream. I 
welcome questions to Solicitor General Kagan about judicial inde-
pendence, but I would urge Senators on both sides to be fair. There 
is no basis to question her integrity, and no one should presume 
that this intelligent woman, who has excelled during every part of 
her varied and distinguished career, lacks independence. 

And it is essential that judicial nominees understand that, as 
judges, they are not members of any administration. The courts are 
not subsidiaries of any political party or interest group, and our 
judges should not be partisans. That is why the Supreme Court’s 
intervention in the 2000 Presidential election in Bush v. Gore was 
so jarring and why it shook, in many people’s minds throughout 
this country, the credibility of the Court. That is why the Supreme 
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Court’s recent decision in Citizens United, in which five conserv-
ative Justices rejected the Court’s own precedent, rejected the bi-
partisan law enacted by Congress, rejected 100 years of legal devel-
opments in order to open the door for massive corporate spending 
on elections, was such a jolt to the system. 

The American people live in a real world of great challenges. The 
Supreme Court needs to function in that real world within the con-
straints of our Constitution. My own State of Vermont, the 14th 
State in the Union, did not vote to join the Union until the year 
the Bill of Rights was ratified. We are cautious in Vermont. Those 
of us from the Green Mountain State are protective of our funda-
mental liberties. We understand the importance the Constitution, 
and its amendments, have had in expanding individual liberties 
over the last 220 years. 

I hope that Elena Kagan will demonstrate through this hearing 
that she will be the kind of independent Justice who will keep faith 
with these principles and keep faith with the words that are in-
scribed in Vermont marble over the front doors to the Supreme 
Court: ‘‘Equal Justice Under Law.’’ 

I will put the rest of my statement in the record. 
[The prepared statement of Chairman Leahy appears as a sub-

mission for the record.] 
Chairman LEAHY. Senator Sessions. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator SESSIONS. Thank you, Mr. Chairman. I would like to join 
you in recognizing this special moment of the loss of Senator Byrd 
who was such an institution here. He taught all of the new Sen-
ators something about the Senate. He believed there were two 
great Senates—the Roman Senate and the American Senate—and 
he wanted ours to be the greatest ever. 

I remember one day he gave a speech on a Friday morning that 
I heard in which he complained about textbooks and the failure to 
distinguish between a republic and a democracy. He went on at 
some length demonstrating that and then called them ‘‘touchy-feely 
twaddle.’’ 

[Laughter.] 
But he loved the Constitution, he loved our country, and he loved 

clarity of thought, and we will certainly miss him. 
Ms. Kagan, let me join Chairman Leahy in welcoming you here 

today. This nomination is certainly a proud day for you, your fam-
ily, and your friends, and rightfully so. I enjoyed very much our 
meeting a few weeks ago and appreciated the chance to talk with 
you then. 

Mr. Chairman, thank you for your work on this nomination. As 
I have pledged, Republicans are committed to conducting this hear-
ing in a thoughtful and respectful manner. It is not a coronation, 
as I have said, but a confirmation process. Serious and substantive 
questions will be asked. Ms. Kagan will be given ample opportunity 
to respond. 

Ms. Kagan certainly has numerous talents and many good quali-
ties, but there are serious concerns about this nomination. Ms. 
Kagan has less real legal experience of any nominee in at least 50 
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years, and it is not just that the nominee has not been a judge. She 
has barely practiced law and not with the intensity and duration 
from which I think real legal understanding occurs. Ms. Kagan has 
never tried a case before a jury. She argued her first appellate case 
just 9 months ago. While academia certainly has value, there is no 
substitute, I think, for being in the harness of the law, handling 
real cases over a period of years. 

What Ms. Kagan’s public record does reveal is a more extensive 
background in policy, politics, mixed with law. Ms. Kagan’s college 
thesis on socialism in New York seems to bemoan socialism’s de-
mise there. In her master’s thesis, she affirmed the activist ten-
dencies of the Earl Warren Court, but complained that they could 
have done a better job of justifying their activism. 

President Obama’s nominee started her political career in ear-
nest as a staff on the Presidential campaign of Michael Dukakis. 
She took leave from teaching at law school to work for this Com-
mittee under then-Chairman Joe Biden to help secure the nomina-
tion of Ruth Bader Ginsburg, a former counsel for the ACLU and 
now one of the most active members of Justices on the Supreme 
Court. 

I know you would join with me, Mr. Chairman, expressing our 
sympathy to Justice Ginsburg on the loss of her husband also. 

Chairman LEAHY. A wonderful man. 
Senator SESSIONS. Professor Kagan left teaching law to spend 5 

years at the center of politics, working in the Clinton White House, 
doing, as she described it, mostly policy work. Policy is quite dif-
ferent than intense legal work, for example, in the Office of Legal 
Counsel or some of the Divisions in the Department of Justice. 

During her White House years, the nominee was the central fig-
ure in the Clinton-Gore effort to restrict gun rights and as the dra-
matic 5–4 decision today in the McDonald case shows, the personal 
right of every American to own a gun hangs by a single vote on 
the Supreme Court. 

Ms. Kagan was also the point person for the Clinton administra-
tion’s effort to block congressional restrictions on partial birth abor-
tions. Indeed, documents show that she was perhaps the key per-
son who convinced President Clinton to change his mind from sup-
porting to opposing legislation that would have banned that proce-
dure. 

During her time as Dean at Harvard, Ms. Kagan reversed Har-
vard’s existing policy and kicked the military out of the recruiting 
office in violation of Federal law. Her actions punished the military 
and demeaned our soldiers as they were courageously fighting for 
our country in two wars overseas. 

As someone who feels the burden of sending such young men and 
women into harm’s way and who spent much time drafting and re-
drafting legislation to ensure military recruiters were treated fairly 
on campus, I cannot take this issue lightly. 

Dean Kagan also joined with three other law school deans to 
write a letter in opposition to Senator Graham’s legislation estab-
lishing procedures for determining who was an enemy combatant 
in the war on terror. She compared this legislation, which passed 
84–14, to the fundamentally lawless actions of a dictatorship. 
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Most recently, the nominee served as Solicitor General for little 
over a year, but her short tenure there has not been without con-
troversy. In her first appellate argument, Ms. Kagan told the Court 
that the speech and press guarantees in the First Amendment 
would allow the Federal Government to ban the publication of 
pamphlets discussing political issues before an election. I would re-
mind my colleagues that the American Revolution was in no small 
part spurred by just such political pamphlets: Thomas Paine’s 
‘‘Common Sense.’’ To suggest that the Government now has the 
power to suppress that kind of speech is breathtaking. 

Also as Solicitor General, Ms. Kagan approved the filing of a 
brief to the Supreme Court asking that it strike down provisions 
of the Legal Arizona Workers Act, which suspends or revokes busi-
ness licenses of corporations which knowingly hire illegal immi-
grants, even though Federal law expressly prohibits such hiring. 
She did this even after the liberal Ninth Circuit had upheld the 
law. This is an important legal issue that the Court will resolve 
during the next term. 

And despite promises to this Committee that she would vigor-
ously defend the Congress’ ‘‘Don’t ask, don’t tell’’ policy for the mili-
tary if it were challenged in court, the actions she has taken as So-
licitor General do appear to have deliberately and unnecessarily 
placed that law in jeopardy. 

Importantly, throughout her career, Ms. Kagan has associated 
herself with well-known activist judges who have used their power 
to redefine the meaning of words of our Constitution and laws in 
ways that, not surprisingly, have the result of advancing that 
judge’s preferred social policies and agendas. 

She clerked for Judge Mikva and Justice Marshall, each well- 
known activists, and she has called Israeli judge Aharon Barak, 
who has been described as the ‘‘most activist judge in the world,’’ 
as her hero. These judges really do not deny their activist ideas. 
They advocate it, and they openly criticize the idea that a judge is 
merely a neutral umpire. 

Few would dispute this record tells us much about the nominee. 
In many respects, Ms. Kagan’s career has been consumed more by 
politics than law, and this does worry many Americans. In the 
wake of one of the largest expansions of Government power in his-
tory, many Americans are worried about Washington’s disregard 
for limits on its power. Americans know that our exceptional Con-
stitution was written to ensure that our Federal Government is one 
of limited separated powers and part of a Federal-State system 
with individual rights reserved to our free people. 

But we have watched as the President and Congress have pur-
chased ownership shares in banks, nationalized car companies, 
seized control of the student loan industry, taken over large sectors 
of our Nation’s health care system, and burdened generations of 
Americans with crippling debt. 

So this all sounds a lot like the progressive philosophy which be-
came fashionable among elite intellectuals a century ago and which 
is now seeing a revival. They saw the Constitution as an outdated 
impediment to their expansive vision for a new social and political 
order in America. Even today, President Obama advocates a judi-
cial philosophy that calls on judges to base their decisions on empa-
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thy and their broader vision of what America should be. He sug-
gests that his nominee shares those views. 

Our legal system does not allow such an approach. Americans 
want a judge that will be a check on Government overreach, not 
a rubber stamp. No individual nominated by a President of either 
party should be confirmed as a judge if he or she does not under-
stand that the judge’s role is to fairly settle disputes of law and not 
set policy for the Nation. 

Broad affirmations of fidelity to law during these hearings will 
not settle the question. One’s record also speaks loudly. Indeed, it 
is easy to pledge fidelity to law when you believe you can change 
its meaning later if you become a judge. Ms. Kagan has called pre-
vious confirmation hearings ‘‘vapid and hollow’’—some probably 
have been—and has argued that nominees for a lifetime position 
owe a greater degree of candor and openness to the Committee. I 
agree with that. I agree that candor is needed and look forward to 
this good exchange this week, Mr. Chairman. 

Chairman LEAHY. Thank you very much. 
We will go next to Senator Kohl, and then we will go to Senator 

Hatch. Senator Kohl. 

STATEMENT OF HON. HERB KOHL, A U.S. SENATOR FROM THE 
STATE OF WISCONSIN 

Senator KOHL. Thank you, Mr. Chairman, and good afternoon to 
you, Solicitor General Kagan. We welcome you to the Committee 
and extend our congratulations to you on your nomination. If con-
firmed, you will bring to the Court an impeccable resume and a for-
midable track record of accomplishments, and you will bring a new 
perspective to the bench, as each new Justice does, based on your 
life and on your career. 

You come before us today not from the halls of our judicial mon-
astery, but with the insight of a scholar and a teacher and the po-
litical policy and legal acumen of a White House aide, law school 
dean, and the Solicitor General of the United States. 

Your encounters with the law have formed the lens through 
which you will judge the dilemmas of our democracy and the con-
stitutional questions we face. At this hearing, we will try to learn 
from you how that lens will affect your judgment on the Court. 

Should you be confirmed, your decisions will impact our pocket-
books and our livelihoods and determine the scope of our most 
cherished rights, from the right to privacy to the right to equal 
education, employment, and pay, from the right to an attorney and 
a fair trial for the accused, to the right to speak and worship freely. 

In these difficult economic times in the wake of what could be 
the worst environmental crisis in our Nation’s history, and as we 
continue our fight against terrorism, we are mindful of the great 
influence you will have on the issues and cases that wash up on 
the shores of our courts. 

The questions you will confront are not only concepts for lawyers 
and courts to contemplate. Behind the volumes of legal briefs are 
real people with real problems, and beyond the individual parties 
to each case will stand the rest of us who will feel either the brunt 
or the bounty of your decisions. 
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We hear the overused platitudes from every nominee that he or 
she will apply the facts to the law and faithfully follow the Con-
stitution. But deciding Supreme Court cases is not merely a me-
chanical application of the law. There will be few easy decisions, 
and many cases will be decided by narrow margins. You will not 
merely be calling balls and strikes. If that was the case, then Su-
preme Court nominations and our hearings would not be the high- 
stakes events that they are today. 

But all of these things do matter, and we care deeply about the 
Supreme Court precisely because it rules on only the toughest and 
the most challenging problems. 

We can all agree that your decisions will impact society long 
after you have left the Court. Justice Oliver Wendell Holmes put 
it plainly, and I quote: ‘‘Presidents come and go, but the Supreme 
Court goes on forever.’’ 

That is why it is so important for us to know who you are, Solic-
itor General Kagan, what is in your heart, and what is in your 
mind. We can gain some insight from your work for President Clin-
ton and Justice Thurgood Marshall. But we have less evidence 
about what sort of judge you will be than on any nominee in recent 
memory. Your judicial philosophy is almost invisible to us. We do 
not have a right to know in advance how you will decide cases, but 
we do have a right to understand your judicial philosophy and 
what you think about fundamental issues that will come before the 
Court. 

As you said in your own critique of these hearings in 1995, it is 
‘‘an embarrassment that Senators do not insist that a nominee re-
veal what kind of Justice she would make by disclosing her views 
on important legal issues.’’ 

The President has his vetting process, and we in the Senate have 
our vetting process, but this hearing is the only opportunity for the 
American public to learn who you are. They deserve to learn about 
your views and motivations before you don the black robes of a Jus-
tice for a lifetime appointment. 

For each Supreme Court nomination in which I have partici-
pated, I have put each nominee to a test of judicial excellence, and 
your nomination will be no different. First, the nominee must dem-
onstrate that she has the competence, character, integrity, and 
temperament necessary for any judge or Justice, and that she will 
have an open mind, not only willing to hear cases with an open 
mind, but also willing to decide cases with an open mind. 

I also look for a nominee to have the sense of values and judicial 
philosophy that are within the mainstream of legal thought in our 
country. No one, including the President, has the right to require 
ideological purity from a member of the Supreme Court. But we do 
have a right to require that the nominee accept both the basic prin-
ciples of the Constitution and its core values implanted in society. 

And, finally, we want a nominee with a sense of compassion. 
Compassion does not mean bias or lack of impartiality. It is meant 
to remind us that the law is more than a mental exercise or an in-
tellectual feast. It is about the real problems that will share the 
fabric of American life for generations to come. 

The great dilemmas of our democracy invite us to engage in a ro-
bust debate, and my hope is that we can engage in a substantive 
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and candid dialog that will benefit not only those here on the Com-
mittee, but also, and most importantly, the public. The American 
people want and deserve a process that is more than what you 
characterized as a ‘‘vapid and hollow charade’’ and which so frus-
trated you just 15 years ago. 

In a tribute to Justice Marshall, you said that the stories he told 
to his law clerks served the purpose of reminding you that, ‘‘Behind 
the law there are stories, stories of people’s lives as shaped by the 
law, and stories of people’s lives as might be changed by the law.’’ 

So we are gathered here today to hear your stories, how your life 
has been shaped by the law, and how our lives might be changed 
by the law when you are on the Court. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much, Senator Kohl. 
Senator Hatch. 

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM 
THE STATE OF UTAH 

Senator HATCH. Well, thank you, Mr. Chairman. Today is a sad 
day with the passing of our great colleague Senator Robert Byrd 
this morning and the death yesterday of Justice Ruth Bader Gins-
burg’s husband, Marty. 

Senator Byrd was a towering presence in the Senate for decades, 
and his love for the Constitution and for this legislative body was 
well known. He stood up for it all the time, and, of course, I had 
nothing but great respect for him. I remember in the early years 
when I led the fight against labor law reform, he was not very 
happy with me. And, frankly, I was not very happy with him, ei-
ther. But in the end, I gained such tremendous respect for him and 
love, even though we differed on so many issues. He was a tow-
ering figure. 

The Ginsburgs celebrated their 56th wedding anniversary just a 
few days ago—not as long as the 68 years that Senator and Erma 
Byrd were married before her death, but a good long time, nonethe-
less. Cancer was a part of the Ginsburgs’ individual lives and their 
life together for many years, and I know that each of them was a 
source of strength and stability to the other. The Ginsburgs have 
been a model of dignity and grace, and Justice Ginsburg and her 
children will be in my prayers. 

Now I want to welcome you back to the Judiciary Committee, 
General Kagan. Something tells me this is likely to be your last 
confirmation hearing. 

As America’s founders designed it, the Senate’s role of advice and 
consent is a check on the President’s power to appoint. Fulfilling 
that role requires us to evaluate a nominee’s qualifications for the 
particular position for which she has been nominated. Qualifica-
tions for judicial service include both legal experience and judicial 
philosophy. 

While legal experience summarizes the past, judicial philosophy 
describes how a nominee will approach judging in the future. My 
primary goal in this confirmation process is to get the best picture 
I can of General Kagan’s judicial philosophy, primarily from her 
record, but also from this hearing as well. 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00019 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



10 

I have to make my decision whether to support or not support 
her nomination on the basis of evidence, not on blind faith. I have 
never considered the lack of judicial experience to be an automatic 
disqualifier for a judicial nominee. Approximately one-third of the 
111 men and women who have served on the Supreme Court have 
had no previous judicial experience. What they did have, however, 
was an average of more than 20 years of private practice experi-
ence. In other words, Supreme Court nominees have had experi-
ence behind the bench as a judge, before the bench as a lawyer, or 
both. Ms. Kagan worked for 2 years in a law firm, the rest of her 
career in academia and politics. 

As the Washington Post described it, she brings experience ‘‘in 
the political circus that often defines Washington.’’ 

One of my Democratic colleagues on this Committee recently said 
that Ms. Kagan’s strongest qualifications for the Supreme Court 
are her experience in crafting policy and her ability to build con-
sensus. The value of such experience depends on whether you view 
the Supreme Court as a political circus or view its role as crafting 
policy. 

I believe that the most important qualification for judicial service 
is the nominee’s judicial philosophy or her approach to interpreting 
and applying the law to decide cases. This is what judges do. But 
different judges do it in radically different ways. Our liberty, how-
ever, requires limits on Government, and that includes limits on 
judges. 

Chief Justice Marshall wrote in Marbury v. Madison that Amer-
ica’s Founders intended the Constitution to govern the judicial 
branch as much as the legislative branch. Unfortunately, many 
judges today do not see it that way but believe that they may 
themselves govern the Constitution. The Senate and the American 
people need to know which kind of Justice General Kagan will be. 

Will the Constitution control her or will she try to control the 
Constitution? Does she believe that the words of the Constitution 
and statutes can be separated from their meaning so that the peo-
ple and their elected representatives put words on the page but 
judges may determine what those words actually mean? Does she 
believe it is valid for judges to mold and steer the law to achieve 
certain social ends? Does she believe that a judge’s personal experi-
ences and values may be the most important element in her deci-
sions? Does she believe that clerks exist to protect certain inter-
ests? Does she believe that judges may control the Constitution by 
changing its meaning? Does she believe that judges may change 
the meaning of statutes in order to meet what judges believe are 
new social objectives? 

These are just some of the questions that go to the heart of a 
nominee’s judicial philosophy. 

I want to clarify as best I can what kind of a Justice General 
Kagan would be. To do that, I have to examine her entire record. 
As in previous hearings, there will no doubt be some tension during 
this hearing between what Senators want to know and what Gen-
eral Kagan is willing to tell us. Unlike previous hearings, however, 
Ms. Kagan has already outlined quite clearly what she believes a 
Supreme Court nominee should be willing to talk about at a hear-
ing like this. Without this information, Ms. Kagan has written, the 
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Senate ‘‘becomes incapable of either properly evaluating nominees 
or appropriately educating the public.’’ 

Now, Ms. Kagan identified the critical inquiry about a Supreme 
Court nominee as ‘‘the votes she would cast, the perspective she 
would add, and the direction in which she would move the institu-
tion. But the bottom line issue in the appointments process must 
concern the kinds of judicial decisions that will serve the country 
and correlatively the effect the nominee will have on the Court’s 
decisions. If that is to results-oriented, so be it.’’ 

Now, Ms. Kagan outlined that approach which she argued is nec-
essary for Supreme Court confirmation hearings to be more than 
the acuity and farce in a law journal article when she was a 
tenured law professor after working for this Committee on a Su-
preme Court confirmation. I believe you will hear a lot about your 
remarks in the past and your law review article in the past. 

She was not a student writing a blog about some hypothetical 
topic that she knew nothing about. I am confident that Senators 
will give Ms. Kagan many opportunities in the next few days to 
provide the information and insight that she has argued is critical 
for the Senate properly to make a decision on her confirmation. 

This is a critical decision, and it is about more than just one per-
son. Our decision will affect liberty itself. George Washington said 
this in his Farewell Address: ‘‘The basis of our political systems is 
the right of the people to make and alter their constitutions of Gov-
ernment. But the Constitution which at any time exists, till 
changed by an explicit and authentic act of the whole people, is sa-
credly obligatory upon all.’’ 

The people’s right to make and alter the Constitution means 
nothing if the people choose the Constitution’s words. Judges 
choose what those words mean. A judge with that much power 
would effectively take an oath to support and defend not the Con-
stitution but herself. 

Now, I hope that this hearing will help me further understand 
what kind of a Justice Ms. Kagan would be, and I wish you well 
and look forward to the rest of these hearings. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much, Senator Hatch. 
Senator Feinstein. 

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator FEINSTEIN. Thank you very much, Mr. Chairman. I 
would like to begin with a word about Senator Byrd. 

I have served on the Appropriations Committee for 16 out of my 
18 years in the Senate. Senator Byrd was the Chairman. He was 
tough, he was strong, he cared. Many times the Constitution 
popped out of his vest pocket. He certainly was, I think in anyone’s 
book, a titan in the Senate, and he has left an indelible imprint. 
He will be missed. 

But today, it is welcome, Solicitor General Elena Kagan. Over 
the past few weeks there has been a drift net out trying to find 
some disqualifying fact or factor in your record. But, to date, I do 
not believe any such factor has been found. I believe that you are 
eminently confirmable. 
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Your experience, I think, makes you a very strong nominee for 
the Court. You are the first woman Solicitor General of the United 
States—as such, the top litigator before the Supreme Court. And 
the Solicitor General is the only Federal official that is required in 
statute to be ‘‘learned in the law.’’ 

Of the 45 people who have held the job, five have gone on to the 
Supreme Court. You have filed hundreds of briefs before the Court. 
You have successfully defended the law, and you have the support 
of nearly every living Solicitor General. 

You were the first woman dean of Harvard Law School. There, 
you developed a reputation as a leader who brought all sides to the 
table. You were legal advisor to President Clinton, served as Asso-
ciate White House Counsel, Deputy Director of the Domestic Policy 
Council, and you covered some tough issues: tobacco reform, impor-
tation of rapid-fire assault weapons, campaign finance, women’s 
health, abortion. What comes across in reviewing your writings is 
that you are a valuable advisor, smart, reasonable, highly re-
spected, principled. 

You also served as a special counsel to this Committee during 
the Ginsburg confirmation hearings. 

The biggest criticism I have seen out there is that you have 
never been a judge. Frankly, I find this refreshing. The Roberts 
Court is the first Supreme Court in history to be comprised entirely 
of former Federal court of appeals judges. Throughout the history 
of the Court, over one-third of the Justices, 38 out of 111, have had 
no prior judicial experience. They included Chief Justice William 
Rehnquist, who was a law clerk for the Supreme Court, worked for 
a law firm, and then was Assistant Attorney General in the Nixon 
administration. They include Chief Justice Earl Warren, who re-
turned from World War II to prosecute cases as an Assistant Dis-
trict Attorney before becoming California’s Attorney General and 
Governor. And they include Chief Justice Harlan Fiske Stone, who 
was dean of Columbia Law School and then Attorney General. 
These Justices also had no prior judicial experience, but their back-
grounds proved valuable nonetheless. 

Judicial interpretation, I believe, is not a mechanical endeavor, 
like completing a math equation. The most powerful computer can-
not tell us whether the President’s powers as Commander in Chief 
allow him to exceed the bounds of the Foreign Intelligence Surveil-
lance Act and other statutes in wartime. Nor can they tell us 
whether Congressional laws barring guns from the grounds of 
schools or implementing new health insurance requirements are 
within Congress’ Article I powers. Nor can they tell us what the 
14th Amendment’s promise of equal protection under the law 
means for students in our public schools. These questions are 
among our Nation’s most important, and it takes more than an um-
pire to find their answers. 

In recent years, there has been a radical change on the Supreme 
Court which was on display even this morning. This morning, I 
was extremely dismayed to learn of the Court’s decision in McDon-
ald v. City of Chicago, holding that common sense State and local 
gun laws across the country now will be subject to Federal law-
suits. This decision and its predecessor, District of Columbia v. 
Heller, have essentially disregarded the precedent of 71 years em-
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bedded in United States v. Miller, a 1939 case. I find that shocking 
as a former mayor. 

I believe the proliferation of guns have made this Nation less 
safe, not more safe. We now have more guns than people in this 
country. They are sold everywhere, on street corners, in gun shows, 
with no restraint whatsoever, any type of weapon. They fall into 
the hands of juveniles, criminals, and the mentally ill virtually 
every day of the year. And the Supreme Court has thrown aside 
seven decades of precedent to exacerbate this situation. 

From the documents that have been revealed thus far, I am en-
couraged that Solicitor Kagan holds stare decisis in high regard. 
We will see. She has shown determination to uphold the law even 
when she may personally disagree with it. 

For example, at Harvard, she expressed strong disagreement 
with ‘‘Don’t Ask, Don’t Tell.’’ But she allowed military recruitment 
to continue and, in fact, the number of recruits from the law school 
did not diminish. I believe it increased. And as Solicitor General, 
she defended the policy’s constitutionality, arguing in a brief that 
the Court should defer to Congress’s judgment. 

During the Clinton administration, she advised the Bureau of Al-
cohol, Tobacco, and Firearms that it could not ban importation of 
pre-1994 large-capacity ammunition feeding devices by Executive 
order. The Bureau of Alcohol, Tobacco, and Firearms and I both 
wanted to ban these imports, but she argued successfully that the 
law simply did not give the Bureau that authority. 

Elena Kagan has written that the confirmation process should be 
a substantive one, that the kind of inquiry that would contribute 
most to the understanding and evaluation of a nomination would 
include discussion first of the nominee’s broad judicial philosophy 
and, second, of her views on particular constitutional issues. I 
agree, and I look forward to a meaningful discussion this week. 

By all accounts, this nomination has been smooth so far. One 
newspaper even called it a ‘‘snooze fest.’’ If it is, it is because Elena 
Kagan is unquestionably qualified. Over 170,000 documents have 
unmasked her as an even-handed legal scholar with a sterling rep-
utation. Each new set of documents makes it clearer that her views 
fall within the moderate mainstream of legal thinking in this coun-
try. So at this stage, I see no impediment to confirmation. I hope 
the week ends the same way. I look forward to proceeding. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much, Senator Feinstein. I 

also want to thank Senators. They have been keeping under the 
time limit, which means we are ahead of schedule. 

Senator Grassley. 

STATEMENT OF HON CHARLES E. GRASSLEY, A U.S. SENATOR 
FROM THE STATE OF IOWA 

Senator GRASSLEY. Thank you, Mr. Chairman. 
General Kagan, congratulations on your nomination. It is an ex-

tremely important appointment, obviously a real honor. I also wel-
come your family and friends. They are obviously proud of your 
nomination, and I am glad that they are here to support you. 

I am committed to ensuring that this process is fair and respect-
ful but also thorough. The Constitution tasks our Senate with con-
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ducting a comprehensive review of the nominee’s record and quali-
fications. You have been nominated to a lifetime position. Con-
sequently the Senate has a tremendous responsibility to ensure 
that you truly understand the proper role of a Justice and the Su-
preme Court in our system of Government. We want to ensure 
that, if confirmed, you will be true to the Constitution and the laws 
as written. 

We had a nice meeting in my office. You have an accomplished 
academic and policy background. You have excelled at Princeton 
University and Harvard Law School. You were an Oxford scholar. 
You clerked on the D.C. Circuit and the Supreme Court. You were 
a law professor at the University of Chicago Law School as well as 
Dean of Harvard Law School. You were a lawyer here on the Judi-
ciary Committee and then with President Clinton’s administration. 
You are now United States Solicitor General. Nobody can question 
such accomplishments. 

What is lacking from your background is any experience on any 
court or much experience as a practicing lawyer. We do not have 
any substantive evidence to demonstrate your ability to transition 
from being a legal scholar or political operative to a fair and impar-
tial jurist. We will need to acquire that evidence through your 
writings and the positions you have taken over the years as well 
as your testimony. Answering our questions in a candid and forth-
right manner hopefully will fill that void. 

We know you cannot commit to ruling in a certain way or for a 
particular party. Our goal is to see if you will exercise judicial re-
straint. We want to know that you will exercise the preeminent re-
sponsibilities of a Justice by adhering to the law and not public 
opinion. 

Policy choices need to be reserved for those of us elected to the 
legislative branch of Government. It is our duty to confirm a nomi-
nee who has superior intellectual abilities but, more importantly, 
it is our duty to confirm a nominee who will not come with a re-
sults-oriented philosophy or an agenda to impose his or her per-
sonal politics and preferences from the bench. It is our duty to con-
firm a Supreme Court nominee who will faithfully interpret the 
law and Constitution without personal bias. 

The fact that you have not been a judge is not dispositive, but 
because of lack of judging experience, it is even more critical that 
we are persuaded that you have the proper judicial philosophy and 
will practice it. We must be convinced that you have the most im-
portant qualification of a Justice. That qualification is the ability 
to set aside your personal feelings and political beliefs so that you 
can administer equal justice for all in a dispassionate way. 

Your relatively thin record clearly shows that you have been a 
political lawyer. Your papers from the Clinton Library have been 
described as having—and these are not my words—‘‘a flair for the 
political’’ and ‘‘a flair for political tactics.’’ You have been described 
as having, another quote, ‘‘finely tuned political antennae’’ and ‘‘a 
political heart.’’ 

You were involved in a number of high-profile, hot-button issues 
during the Clinton Administration, including gun rights, welfare 
reform, abortion, and the Whitewater and Paula Jones controver-
sies. A review of the material produced by the Clinton Library 
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shows that you forcefully promoted liberal positions and offered 
analyses and recommendations that often were more political than 
legal. Not only that, your Marshall memos indicate a liberal and 
seemingly outcome-based approach to your legal analysis. 

You have admitted that your upbringing steeped you in deeply 
held liberal principles. We should know whether, as you have said, 
you have ‘‘retained them fairly intact to this date.’’ 

A judge needs to be an independent arbiter, not an advocate for 
a political agenda. This point is absolutely crucial for Justices since 
the Supreme Court is not as constrained to follow precedent to the 
same extent as judges of lower courts. You will have the final say 
on the law. 

You have been a prominent member of President Obama’s team. 
In nominating you to be an Associate Justice, President Obama 
clearly believes that you measured up to his judicial empathy 
standard, a judge’s ability, in other words, to empathize with cer-
tain groups over others. Indeed, President Obama said that you 
credited your hero, Justice Marshall, with reminding you ‘‘that be-
hind the law there are stories, stories of people’s lives as shaped 
by the law, stories of people’s lives as might be changed by the 
law.’’ 

This empathy standard has been soundly rejected because it en-
dorses the application of personal politics and preferences when 
judges decide cases. It encourages judges to usurp the functions 
held by the executive and legislative branches of Government. A 
judge or Justice must unequivocally reject that standard. It does 
not comport with the proper role of a judge or an appropriate judi-
cial method. We all know that is not what our great American tra-
dition envisioned for the role of the judiciary. 

I will be asking you about your judicial philosophy, whether you 
will allow biases and personal preferences to dictate your judicial 
method. You once wrote that it ‘‘is not necessarily wrong or invalid’’ 
for judges to ‘‘try to mold or steer the law in order to promote cer-
tain ethical values and achieve certain social ends.’’ You have also 
praised jurists who believe that the role of a judge is to ‘‘do what 
you think is right and let the law catch up,’’ and, again another 
quote, ‘‘bridge the gap between law and society.’’ To me, this kind 
of judicial philosophy endorses judicial activism, not judicial re-
straint and hopefully what you have said before is not how you 
would be in regard to these quotes when you get to the Supreme 
Court. 

I yield back the balance of my time but ask permission to put 
a longer statement in the record. 

Senator KOHL. [Presiding.] Without objection. 
[The prepared statement of Senator Grassley appears as a sub-

mission for the record.] 
Senator KOHL. Senator Feingold. 

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator FEINGOLD. Thank you, Mr. Chairman. Ms. Kagan, wel-
come and congratulations on your nomination. Let me thank you 
in advance for the long hours you will spend with us this week. 
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Like others, let me start, of course, by offering my condolences 
to Justice Ruth Bader Ginsburg in the passing of her husband, 
Martin. Our thoughts and prayers are with her and her family 
today. 

And, of course, we join the people of West Virginia in mourning 
the loss of their Senator and our colleague, Robert Byrd. Senator 
Byrd cared deeply about the Senate and the Constitution, and we 
cannot help but think of him as we begin this process today. 

I want to thank Chairman Leahy and compliment him and his 
staff on your efforts to make this confirmation process so open and 
transparent. Nearly 200,000 pages of documents about the nominee 
have been made publicly available online. I am particularly pleased 
that you joined with the Ranking Member to request a complete 
and timely search of Presidential archives so that as much infor-
mation about the nominee’s past work as possible could be re-
viewed by the Committee and the public before these hearings. And 
I think that former President Clinton deserves our thanks as well 
for his agreement to release to the Committee a significant amount 
of material that he was entitled to block under the Presidential 
Records Act. 

The Supreme Court plays a unique and central role in the life 
of our Nation. Those who sit as Justices have extraordinary power 
over some of the most important and most basic aspects of the lives 
of American citizens. The nine men and women who sit on the 
court have enormous responsibilities, and those of us on this Com-
mittee have a significant responsibility as well. 

Ms. Kagan, I hope you will be forthcoming in your answers so 
we can have the open and honest discussion of issues that the 
country deserves. 

In 2005, when we began our confirmation hearings for Chief Jus-
tice Roberts, the Court had not seen a new member for 11 years. 
Now we are beginning the fourth Supreme Court confirmation 
hearing in the last 5 years, and today for the first time we begin 
a hearing on a nomination that could result in three women sitting 
on the Supreme Court at one time. We have come a long way from 
the days when Justice Ginsburg was turned down for a prestigious 
clerkship because she was a woman and where Justice O’Connor 
graduated from Stanford Law School but no law firm would hire 
her as a lawyer, instead offering her a position as a secretary. 

I hope this is just the beginning. Women are increasingly out-
numbering men on law school campuses across the Nation, and I 
am pleased that the Court is beginning to reflect that fact. 

I also hope that we will continue to see greater diversity on the 
Court in other ways, including representation from Midwestern 
and Western States. It is important that all Americans feel the 
Court represents their life experiences and their values, and I 
think one of the best ways to accomplish that is by selecting can-
didates for this position who reflect the full diversity of this great 
country. The Court that is now taking shape and that Elena Kagan 
will join if she is confirmed will shape the country for many years 
to come. It will address the most crucial legal issues affecting our 
National security and the freedoms of our citizens. It will decide 
what limits there are on how the people’s elected representatives 
can solve the difficult economic and social problems that the coun-
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try faces. It will confront questions of race that are as old as our 
Nation and as new as the changing demographics of the 21st cen-
tury. 

Because these questions that will come before the Court in the 
next few decades are so weighty, it is unfortunate that a growing 
segment of Americans seem to have lost trust in the Court and its 
Justices. Supreme Court cases by their nature can divide the coun-
try. Important cases with far-reaching consequences are often de-
cided now by a 5–4 vote. So it is absolutely essential that the pub-
lic have confidence that those decisions are not made on the basis 
of an ideological or partisan political agenda. The fairness, objec-
tivity, and good faith of Justices should be beyond question. 

So as Chairman Leahy suggested, when a decision like the one 
handed down earlier this year by a 5–4 vote in the Citizens United 
case uproots longstanding precedents and undermines our demo-
cratic system, the public’s confidence in the Court cannot help but 
be shaken. I was very disappointed in that decision and in the 
Court for reaching out to change the landscape of election law in 
a drastic and wholly unnecessary way. By acting in such an ex-
treme and unjustified manner, the Court badly damaged its own 
integrity. By elevating the rights of corporations over the rights of 
the people, the Court damaged our democracy. 

Ms. Kagan, if you are confirmed, I hope you will keep this in 
mind. I hope you will tread carefully and consider the reputation 
of the Court as a whole when evaluating whether to overturn long-
standing precedent in ways that will have such a dramatic impact 
on our political system. You have developed a reputation as some-
one who can reach out to those with whom you may not agree and 
work together, and I think that is a skill that will prove to be very 
useful and valuable if you are confirmed. 

You also have an impressive education, you have worked at the 
highest levels of Government, and you have taught and written 
about the law. I have no doubt that you understand our system of 
Government and the roles of the three branches. But, most impor-
tantly, I hope you appreciate the impact that the law has on the 
lives of all Americans. 

So it is my hope that your diverse experiences, your thoughtful-
ness and openness, and your talent for consensus building will 
allow you to see the long-term dangers to the Court and to the 
country of a decision like Citizens United and enable you, if con-
firmed, to convince your colleagues to avoid making similar mis-
takes in the future. 

I also hope that you will have the wisdom and the courage that 
the Justice you have been nominated to replace, Justice John Paul 
Stevens, showed time and time again in drawing the line against 
an executive branch that sought powers that endangered the indi-
vidual rights and freedoms that our Constitution guarantees. 

Ms. Kagan, of course, judging is not easy. It is not just a matter 
of calling balls and strikes, because judges, and particularly Jus-
tices in the Supreme Court, are called upon to apply constitutional 
values that, as Justice Souter said recently, may well exist in ten-
sion with each other, not in harmony. In these hearings, you will 
have the opportunity to show the American people that you have 
the right combination of qualities and qualifications to make a good 
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Justice. I wish you well in that task, and I look forward to the con-
versation you will have not only with me but with my colleagues 
and with the country. 

Thank you, Mr. Chairman. 
Chairman LEAHY. [Presiding.] Thank you very much, Senator 

Feingold. 
Senator Kyl. 

STATEMENT OR OF HON. JON KYL, A U.S. SENATOR FROM THE 
STATE OF ARIZONA 

Senator KYL. Thank you, Mr. Chairman. Congratulations, Solic-
itor General Kagan, and welcome to the Committee. 

I would first note an agreement that I have with Senator Fein-
gold. We do need more diversity on the Court. I note it has been 
3 years now since an Arizonan has been on the Supreme Court. 

Chairman LEAHY. I only confirm them. I do not pick them. 
[Laughter.] 
Senator KYL. Mr. Chairman, 1 year ago, we sat in this same 

room to consider the nomination of then-Judge Sotomayor. Al-
though I could not ultimately support her nomination, I was 
pleased that she testified that the role of a judge is to put aside 
any biases or prejudices and to impartially apply the law to resolve 
disputes between parties. 

Judge Sotomayor explicitly rejected the empathy standard that 
had been espoused by President Obama, the standard where legal 
process alone is deemed insufficient to decide the so-called hard 
cases, the standard where the critical ingredient is supplied by 
what is in the judge’s heart. 

Perhaps because his first nominee failed to defend the judicial 
philosophy that he was promoting, the President has repackaged it. 
Now he says that judges should have a keen understanding of how 
the law affects the daily lives of the American people and know 
that in a democracy powerful interests must not be allowed to 
drown out the voices of ordinary citizens. The clear implication is 
that, at least in some kind of cases, judges should abandon impar-
tiality and instead engage in results-oriented judging. Indeed, his 
own press secretary has confirmed the President’s results-oriented 
view. 

Exactly what kinds of results is the President looking for from 
his judges? Perhaps he wants judges who will ignore the serious 
constitutional questions surrounding some of his domestic legisla-
tion. Or maybe he wants judges who will use the bench to advance 
progressive goals that have been stalled in the political process. 

Whatever the President’s motivation, his view of the role of 
judges is wrong. Judges are to apply the law impartially, not take 
on social causes or cut down powerful interests. While they may 
disagree with legislative solutions to problems, it is not their pre-
rogative to fix inequities. 

Part of our task is to determine whether Ms. Kagan shares Presi-
dent Obama’s results-oriented philosophy of judging or is instead 
committed to impartiality. This may be a more difficult task with 
Ms. Kagan than with other Supreme Court nominees who have 
come before the Committee, most of whom have had substantial ju-
dicial records to evaluate. 
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For instance, Judge Sotomayor issued 15,000 opinions in a dec-
ade and a half of district and circuit court service. Ms. Kagan has 
never served on any bench. 

Indeed, except for a brief 2-year stint in private practice and 1 
year as Solicitor General, Ms. Kagan’s entire career has been di-
vided between academia and policy positions in the Clinton admin-
istration. Given this lack of experience practicing law, I was sur-
prised that the American Bar Association awarded her a Well 
Qualified rating since the ABA’s own criteria for a judicial nominee 
call for, among other things, at least 12 years’ experience in the 
practice of law, and they mean actual practice of law, like former 
Justices Rehnquist and Powell. 

Not only is Ms. Kagan’s background unusual for a Supreme 
Court nominee, it is not clear how it demonstrates that she has, 
in the President’s words, a keen understanding of how the law af-
fects the daily lives of the American people. One recent article 
noted that Ms. Kagan’s experience draws from a world whose sign-
posts are distant from most Americans: Manhattan’s Upper West 
Side, Princeton University, Harvard Law School, and the upper 
reaches of the Democratic legal establishment. 

Her career in academia tells us relative little about her views on 
legal issues. In 14 years as a professor, she published only nine ar-
ticles, two of which were book reviews, and her tenure in the acad-
emy was marred, in my view, by her decision to punish the mili-
tary and would-be recruits for a policy, ‘‘Don’t ask, don’t tell,’’ and 
the Solomon amendment that was enacted by Members of Congress 
and signed into law by President Clinton. 

Despite this relatively thin paper trail, there are warning signs 
that she may be exactly the results oriented Justice President 
Obama is looking for. Consider, for example, the judges that Ms. 
Kagan says she most admires. Ms. Kagan has called Israeli Su-
preme Court Justice Aharon Barak her ‘‘judicial hero.’’ Justice 
Barak is widely acknowledged as someone who took an activist ap-
proach to judging. One respected judge, Richard Posner, described 
Barak’s tenure on the Israeli Supreme Court as ‘‘creating a degree 
of judicial power undreamed of even by our most aggressive Su-
preme Court Justices.’’ 

Ms. Kagan identified Thurgood Marshall as another of her legal 
heroes. Justice Marshall is a historic figure in many respects, and 
it is not surprising that as one of his clerks, she held him in the 
highest regard. Justice Marshall’s judicial philosophy, however, is 
not what I would consider to be mainstream. As he once explained, 
‘‘You do what you think is right and let the law catch up.’’ He 
might be the epitome of a results-oriented judge. And, again, Ms. 
Kagan appears to enthusiastically embrace Justice Marshall’s judi-
cial philosophy, calling it, among other things, ‘‘a thing of glory.’’ 

In 2003, Ms. Kagan wrote a tribute to Justice Marshall in which 
she said that, in his view, ‘‘It was the role of the courts in inter-
preting the Constitution to protect the people who went unpro-
tected by every other organ of Government, to safeguard the inter-
ests of people who had no other champion. The Court existed pri-
marily to fulfill this mission.’’ 

And later, when she was working in the Clinton administration, 
she encouraged a colleague working on a speech about Justice Mar-
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shall to emphasize his ‘‘unshakable determination to protect the 
underdog, the people whom no one else will protect.’’ To me, this 
sounds a lot like what President Obama is saying now. 

And Ms. Kagan’s work as a Supreme Court clerk for Justice Mar-
shall contains evidence that she shares his vision of the Constitu-
tion. In many of her memos to Justice Marshall, Ms. Kagan made 
recommendations concerning the disposition of cases which appear 
to be based largely on her own liberal policy preferences. 

For example, despite her view that one lower court’s decision was 
ludicrous and lacked a legal basis, Ms. Kagan nonetheless rec-
ommended that Justice Marshall vote to deny further review be-
cause to do otherwise, she wrote, ‘‘would likely create some very 
bad law’’ on abortion and/or prisoners’ rights. 

This kind of naked political judgment appears frequently 
throughout Ms. Kagan’s work as a judicial clerk. In another case, 
Ms. Kagan said that the Supreme Court should take the case be-
cause it is even possible that the good guys might win on this 
issue. I am concerned about her characterization of one party as 
‘‘the good guys.’’ Too often it sounds to me like Ms. Kagan shares 
the view of President Obama and Justice Marshall that the Su-
preme Court exists to advance the agenda of certain classes of liti-
gants. 

In another case, Ms. Kagan wrote that there is no good reason 
to place an exclusionary rule before this Court which will doubt-
lessly only do something horrible with it. And in another memo 
laced with political considerations, Ms. Kagan wrote, ‘‘I see no rea-
son to let this Court get a crack at this question.’’ She was even 
more explicit in a handwritten note, after reviewing the Govern-
ment’s response in another case, saying, ‘‘I continue to believe that 
the facts did not support the arrest, but I cannot see anything good 
coming out of review of this case by this Court.’’ 

Ms. Kagan explains these recommendations as primarily chan-
neling Justice Marshall, but the question is whether she really has 
any major differences with him and whether she sees anything 
wrong with taking the same approach. I see no evidence that that 
is the case. 

In addition my general concern about whether Ms. Kagan could 
decide cases impartially and without bias for or against certain 
parties, a surprising number of things in her relatively thin body 
of work do raise substantive concerns about various issues such as 
federalism, free speech, national security, and others. 

To take a last example, I am deeply troubled by her decision as 
Solicitor General to urge the Supreme Court to review and strike 
down an Arizona law designed to prevent employers from hiring il-
legal aliens. The Ninth Circuit unanimously upheld the law and 
the lower court decision because Federal immigration law explicitly 
allows States to sanction employers through their business licens-
ing regimes. I think there are legitimate questions about whether 
the brief authorized by Ms. Kagan, which flies in the face of the 
plain language of the law and urges the Supreme Court to strike 
these enforcement provisions down, was motivated by political in-
fluence at the White House and within the Department of Justice. 
And I am convinced that without the urging of her office, the Court 
would not have granted cert in the case today. 
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Mr. Chairman, in conclusion, there is ample reason for members 
of this Committee to carefully scrutinize this nominee, scrutiny 
which she invited in her now famous Chicago Law Review article 
in 1995. Because she has no judicial record on which we can deter-
mine whether she is a results-oriented nominee or would approach 
each case as a neutral arbiter, I believe the burden is on the nomi-
nee to show that her record demonstrates that she can be a fair 
and impartial Justice rather than one who would have an outcome- 
based approach. 

I look forward to her testimony. 
Chairman LEAHY. Senator Specter. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator SPECTER. Thank you, Mr. Chairman. 
Solicitor General Kagan, I join my colleagues in welcoming you 

here this morning. With the passing of Senator Byrd earlier today, 
I was reminded of our hearings for Judge Bork and Senator Byrd’s 
participation in those hearings and a candid shot of him taken one 
Saturday when we had an hour Saturday morning session with 
Judge Bork, and his picture appeared on the front page of the Sun-
day New York Times, and he will be with us in these hearings and 
much of our thinking on the interpretation of the Constitution. 

This hearing presents a unique opportunity perhaps to have 
questions answered which have not been answered in the past. The 
article which you authored for the Chicago Law Review back in 
1995 is openly and specifically critical of Justice Ginsburg and Jus-
tice Breyer who, as you characterize it, ‘‘stonewalled.’’ You criti-
cized the Judiciary Committee, and I think properly so, as ‘‘lacking 
seriousness and substance’’ in our approach to the hearings. And 
you used the phrase that the confirmation process ‘‘takes on an air 
of vacuity and farce.’’ You quote Senator Biden, then-Chairman, 
and myself expressing concerns that 1 day the Committee would 
‘‘rear up on its hind legs and reject a nominee who refused to an-
swer questions for that reason alone.’’ So this is a unique hearing 
in that respect. 

The Court, regrettably, I think, has become an ideological battle-
ground, and the activism is on both sides. As a prosecutor in the 
1960s, I watched the Constitution change virtually daily: search 
and seizure map, 1961; right to counsel, Gideon v. Wainwright, 
1963; Miranda 1966. Activism. 

We have the Supreme Court now having adopted a test of deter-
mining constitutionality since 1996 on congruence and proportion-
ality, an impossible standard except as Justice Scalia described it 
as a ‘‘flabby test which enables judicial legislation.’’ We have had 
nominees who sat where you sit not too long ago who said they 
would not ‘‘jolt the system,’’ ‘‘modesty,’’ and then a grave jolt to the 
system; assure this panel that the legislative finding of facts is not 
a judicial function, and then turn that on its head in Citizens 
United on a record that is a hundred thousand pages long and find-
ing that there is no basis for a 100-year-old precedent, which was 
overturned. Certainly a jolt to the system. 

When Senator Biden was considering the nomination of Chief 
Justice Roberts, he said that he was qualified, but would vote 
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against him because of, as then-Senator Obama said, ‘‘overarching 
political philosophy.’’ 

Well, the Presidents make their selections based on ideology. I 
think that is a blunt fact of life, and the deference that I had con-
sidered in my earlier days in the Senate, I have come to the conclu-
sion that Senators have the same standing to make a determina-
tion on ideology. 

It has become accepted that there should not be transgression 
into the area of judicial independence on how a case would be de-
cided. There is an interesting case captioned Minnesota v. White, 
a Justice Scalia opinion in 2002, which struck down a requirement 
of the Minnesota Bar Association which prohibited judges from say-
ing how they would decide cases. The Supreme Court said that was 
an infringement on First Amendment rights of freedom of speech. 

Now, that does not say that a judge should answer the question, 
but it does say that a bar association rule prohibiting answering 
the question is invalid, which leaves the judge, at least so far as 
that standard is concerned, with the latitude to answer the ques-
tion. So that even on the ultimate question of how a case will be 
decided, that in your law review article you come very close to that 
when you talk about answering substantive legal issues, really 
right on the line of how you would decide a case. 

But if we are precluded from asking how decisions would be— 
what decision would be made on grounds of judicial independence 
and the precedent on that, I do think it is fair for us to ask wheth-
er the Supreme Court would take a case. The Congress has the au-
thority to direct the Supreme Court on cases which must be 
heard—flag burning case, McCain-Feingold, and many, many oth-
ers—so that the Court’s discretion is limited there if there is a Con-
gressional direction. 

I think it is fair from that proposition to ask nominees whether 
they would take cases. I have spoken at length on the floor about 
what I consider the inappropriate decline in the number of cases 
considered. A hundred years ago, a little more, in 1886, the Su-
preme Court decided 146 cases, 146 opinions. A little more than 20 
years ago, 1987, 146 opinions. Last year, last term, 78 arguments, 
75 opinions. A lot of circuit splits, important cases, are not taken 
up by the Supreme Court. The Supreme Court declined to hear the 
conflict which, arguably, is the most serious clash between 
Congress’s Article I powers under the Foreign Intelligence Surveil-
lance Act, which sets the exclusive means for getting a warrant, lis-
tening to a wiretap, probable cause, and the President’s 
warrantless wiretap program justified under Article II. A Detroit 
Federal judge said it was unconstitutional. The Sixth Circuit 
ducked it, with a standing decision 2–1, with admittedly the dis-
senting opinion much stronger, application for cert denied. And this 
is something I discussed with you in our meeting, for which I 
thank you. I sent you a series of letters on issues which I intend 
to ask you about, and that was one of them. 

I was concerned about your decisions as Solicitor General on the 
case involved the Holocaust victims suing an Italian insurance 
company, and the Second Circuit bows to the executive position, 
saying, well, that ought to be decided between Italy and the United 
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States on how that is to be handled. I think that is wrong, but at 
least the Supreme Court ought to decide it. 

I am not going to ask you how you would decide the case, but 
would you consider it. A case involving the survivors of victims of 
9/11 has not been heard. A petition for cert from the Second Cir-
cuit, the Second Circuit said, well, the sovereign immunities case 
does not apply because Saudi Arabia has not been declared a ter-
rorist state. That has really got nothing to do with the Act, con-
gressional intent. Torts are not covered by sovereign immunity. 
You disagreed with the Second Circuit but said the acts occurred 
outside of the country, a distinction that I do not understand if the 
consequence is that the Towers and 3,000 Americans are killed. 
Certainly the Sovereign Immunities Act ought to make Saudi Ara-
bia subject to suit. But I would not ask you how you would decide 
the case, but if you would take it up. 

Another issue which will not be resolved today, and perhaps 
never, is how to see to it that the nominees who make statements 
here on congressional power and on stare decisis follow up on it. 
And maybe the closest approach is the idea of televising. In our 
meeting you said you would favor televising the Court. Not exactly 
the same, but Brandeis talked about sunlight and publicity being 
the best disinfectant. Well, it is not a disinfectant we are looking 
for here, but to hold nominees who answer questions here to follow 
through when they are on the Court. 

Thank you. 
Chairman LEAHY. Thank you very much. 
Senator Graham. 

STATEMENT OF HON. LINDSEY GRAHAM, A U.S. SENATOR 
FROM THE STATE OF SOUTH CAROLINA 

Senator GRAHAM. Thank you, Mr. Chairman. 
Congratulations. I think it will be a good couple of days. I hope 

you somewhat enjoy it, and I think you will. 
Like everyone else, I would like to acknowledge the passing of 

Senator Byrd. He was a worthy ally and a very good opponent 
when it came to the Senate. My association with Senator Byrd, 
during the Gang of 14, I learned a lot about the Constitution from 
him, and as all of our colleagues will remember, just a few years 
ago we had a real conflict in the Senate about filibustering judicial 
nominees. And it was Senator Byrd and a few other Senators who 
came up with the extraordinary circumstances test that would say 
that filibusters should only be used in extraordinary circumstances 
because elections have consequences. And Senator Byrd was one of 
the chief authors of the language defining what an extraordinary 
circumstance was. So I just want to acknowledge his passing. It is 
going to be a loss to the Senate. 

And the thing that we all need to remember about Senator Byrd 
is that all of us are choosing to judge him by his complete career, 
and history will judge him by his complete career, not one moment 
in time, and that is probably a good example for all of us to follow 
when it comes to each other and to nominees. 

Now, you are the best example I can think of why hearings 
should be probative and meaningful. You come with no judicial 
record, but you are not the first person to come before the Com-
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mittee without having been a judge. But it does, I think, require 
us and you to provide us a little insight as to what kind of judge 
you would be. You have had very little private practice, 1 year as 
Solicitor General, and a lot of my colleagues on this side have 
talked about some of the positions you have taken that I think are 
a bit disturbing, but I would like to acknowledge some of the things 
you have done as Solicitor General that were, I thought, very good. 

You opposed applying habeas rights to Bagram detainees. You 
supported the idea that a terrorist suspect could be charged with 
material support of terrorism under the statute, and that was con-
sistent with the law of wars history. So there are things you have 
done as Solicitor General that I think merit praise, and I will cer-
tainly, from my point of view, give you a chance to discuss those. 

As Dean of Harvard Law School, you did two things: you hired 
some conservatives, which is a good thing; and you opposed mili-
tary recruitment, which I thought was inappropriate, but we will 
have a discussion about what all that really does mean. It is a good 
example of what you bring to this hearing, a little of this and a lit-
tle of that. 

Now, what do we know? We know you are very smart. You have 
a strong academic background. You have bipartisan support. The 
letter from Miguel Estrada is a humbling letter, and I am sure it 
will be mentioned throughout the hearings, but it says a lot about 
him. And it says a lot about you that he would write that letter. 
Ken Starr and Ted Olson have suggested to the Committee that 
you are a qualified nominee. 

There is no doubt in my mind that you are a liberal person. That 
applies to most of the people on the other side, and I respect them 
and I respect you. I am a conservative person, and you would ex-
pect a conservative President to nominate a conservative person 
who did not work in the Clinton administration. 

So the fact that you have embraced liberal causes and you have 
grown up in a liberal household is something we need to talk 
about, but that is just America. It is OK to be liberal. It is OK to 
be conservative. But when it comes time to be a judge, you have 
got to make sure you understand the limits that that position 
places on any agenda, liberal or conservative. 

Your judicial hero is an interesting guy. You are going to have 
a lot of explaining to do to me about why you picked Judge Barak 
as your hero, because when I read his writings, it is a bit dis-
turbing about his view of what a judge is supposed to do for society 
as a whole. But I am sure you will have good answers, and I look 
forward to that discussion. 

On the war on terror, you could, in my view, if confirmed, pro-
vide the Court will some real-world experience about what this 
country is facing, about how the law needs to be drafted and craft-
ed in such a way as to recognize the difference between fighting 
crime and fighting a war. So you, in my view, have a potential 
teaching opportunity, even though you have never been a judge, be-
cause you have represented this country as Solicitor General at a 
time of war. 

The one thing I can say without certainty is I do not expect your 
nomination to change the balance of power. After this hearing is 
over, I hope the American people will understand that elections do 
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matter. What did I expect from President Obama? Just about what 
I am getting. And there are a lot of people who are surprised. Well, 
you should not have been if you were listening. 

So I look forward to trying to better understand how you will be 
able to take political activism, association with liberal causes, and 
park it when it comes time to be a judge. That to me is your chal-
lenge. I think most people would consider you qualified because you 
have done a lot in your life worthy of praise. But it will be incum-
bent upon you to convince me and others, particularly your fellow 
citizens, that whatever activities you have engaged in politically 
and whatever advice you have given to President Clinton or Justice 
Marshall, that you understand that you will be your own person, 
that you will be standing in different shoes where it will be your 
decision to make, not trying to channel what they thought. And if 
at the end of the day you think more like Justice Marshall than 
Justice Rehnquist, so be it. The question is: Can you make sure 
that you are not channeling your political agenda, your political 
leanings when it comes time to render decisions? 

At the end of the day, I think the qualification test will be met. 
Whether or not activism can be parked is up to you. And I look at 
this confirmation process as a way to recognize that elections have 
consequences and the Senate has an independent obligation on be-
half of the people of this country to put you under scrutiny, firm 
and fair, respectful and sometimes contentious. 

Good luck. Be as candid as possible, and it is OK to disagree 
with us up here. 

Thank you. 
Chairman LEAHY. Thank you, Senator. 
Next, Senator Schumer. 

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR 
FROM THE STATE OF NEW YORK 

Senator SCHUMER. Thank you, Mr. Chairman. And I, too, want 
to note the passing of our friend and leader Senator Byrd. Senator 
Byrd’s fierce devotion to the Constitution hovers over this hearing, 
and nothing could be more appropriate on the sad day of his death 
than holding this hearing where the first branch of Government 
gives advice and consent to the second branch of Government as we 
fill a position on the third. 

Welcome, Madam Solicitor General. There is only so much we 
can do to elaborate on your qualifications. Solicitor General 
Kagan’s achievements as well as her record are by now well known 
to this Committee, and by the end of the week, they will be well 
known to the American people. Frankly, there are not many blanks 
left to fill in. Given how forthcoming General Kagan has already 
been, I would think that we could finish this hearing in one round 
of questioning. 

Now, I am and I have always been a strong advocate for asking 
nominees searching questions, and I expect nominees to answer. I 
also believe that my colleagues on the other side of the dais have 
a right and a duty to ask tough, probative questions. But I also be-
lieve that the quality of answers matters more than the quantity, 
and we can expect very high quality from you, General Kagan. 
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Over the last several weeks, we on the Judiciary Committee have 
had the opportunity to get to know General Kagan, and she has 
been very forthcoming in every way. I am confident that the Amer-
ican people will learn, as we have, that you represent the best this 
country has to offer. 

As we begin these hearings, I have three points I would like to 
make. 

First, a California hearing, no matter who is sitting in the chair 
over there, has the potential to be like eating spaghetti with a 
spoon. It is a lot of work, and it is hard to feel satisfied at the end. 

I believe that this will not be our experience this week with this 
nominee. General Kagan has set herself a high bar for providing 
material to this Committee already. During her previous confirma-
tion hearing, for example, she explained clearly and plainly her 
views about national security and terrorism, her views about the 
Second Amendment, as well as her views about these very con-
firmation hearings, which, in the past, she herself has criticized for 
being exercises. 

In her questionnaire for this committee, she explained in unprec-
edented detail her work in the Solicitor General’s office, at Harvard 
Law School, and in the Clinton Administration. 

She has also provided unprecedented supporting documentation. 
She gave us, from her time as Solicitor General, nearly 150 briefs 
by her office; from her time at Harvard, all of her previous aca-
demic work, and all of the letters, e-mails, and press releases that 
went out during her tenure as dean; from her work in the Clinton 
Administration, over 170,000 pages of documents, including 80,000 
pages of e-mails, which is more than twice the material received in 
connection with the nominations of Chief Justice Roberts and Jus-
tice Alito. 

In fact, we even have this nominee’s senior thesis, her graduate 
thesis, nearly 70 articles she authored for the Daily Princetonian 
as a college student, almost 200 speeches, and another 200 inter-
views. 

The only thing, as far as I can tell, that we do not have is her 
kindergarten report card. But I respectfully submit to my col-
leagues that if they cannot thoroughly evaluate General Kagan on 
the record we have, there is no record nor nominee who could sat-
isfy them. 

So we already have a clear idea of her record and what this hear-
ing will be like, which brings me to my second point, which is why 
this hearing is so crucially important. 

We need a Justice who can create moderate majorities on this 
immoderate Supreme Court. I am going to be blunt about this. We 
have a highly fractured Court, with an often rarified way of ap-
proaching the law. The rightward shift of the Court under Chief 
Justice Roberts is palpable. 

In decision after decision, special interests are winning out over 
ordinary citizens. In decision after decision, this Court bends the 
law to suit an ideology. Judicial activism now has a new guise— 
judicial activism to pull the country to the right. 

These rulings have real world consequences, make no mistake 
about it. They affect the remedies of women, who, for years, earned 
less money than men in the same job. They undermine the rules 
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that Congress and agencies can put in place to keep the water that 
we drink and the air that we breathe safe for our children, and 
they rent the very fabric of our democratic system. 

I am concerned that we will soon find ourselves back in the 
Lochner era of activist judging. In 1905, squarely in the age of the 
robber barons, a very right-wing majority of Justices held, in the 
Lochner case, that the people of New York State could not pass 
laws that limited the work week to 60 hours. The Court held this 
because business had the freedom under the Constitution to con-
tract however they saw fit, even if the public safety was at stake. 

I fear that the recent decision in Citizens United is a step back-
wards toward Lochner, backwards to the era of conservative Su-
preme Court activism that most egregiously undermined even the 
most basic regulation of safety and of welfare. In allowing corpora-
tions to spend unlimited sums to influence elections, Citizens 
United showed just how much the current conservative bloc on the 
Court, in its zeal to bend the Constitution to an ideology, has lost 
sight of the practical consequences of some of its decisions. 

As Justice Stevens wrote in his dissent, ‘‘The Court’s opinion is 
a rejection of the common sense of the American people.’’ 

It does not end with Citizens United. There is case after case 
after case which we could demonstrate and in these cases, it is the 
American people who continue to bear the brunt of these types of 
rulings. 

But there is hope, which brings me to my third point. Solicitor 
General Kagan brings both moderation and pragmatism to a Court 
that is sorely in need of both. Her down-to-earth views and her ex-
ceptional leadership skills mean this: Elena Kagan has great po-
tential to moderate a Court that is veering out of the mainstream 
and bringing it back to the 21st century. 

She is the right person at the right time. We have seen several 
examples of Elena Kagan’s moderation and pragmatism already. 
The one that I like best is a practical one, of course. 

While serving as the first dean of Harvard Law School, a difficult 
enough task by itself, she was able to repair a deeply and ideologi-
cally divided faculty. Because of Dean Kagan’s acumen and great 
good sense, she broke a hiring logjam, often between the right and 
the left, and Harvard was able to hire 43 new professors during her 
tenure, including notable conservatives like Jack Goldsmith and 
John Manning. 

She diversified the faculty, advanced academic scholarship, im-
proved the quality of the school, and improved the tone of the 
school, as well. 

Dean Kagan routinely received warm receptions and large ova-
tions from the Federalist Society, the conservative legal association 
that gave rise to many of the judicial nominees of President Bush. 
They knew her views. They knew that her views were largely dif-
ferent from theirs, as Senator Graham has mentioned. But they re-
spected her pragmatism and her moderation. 

Time after time after time, pragmatism and moderation have 
worked together to hold Elena’s views of the law and the world. 
She managed to find a middle ground in the military recruiting 
controversy, a situation that has already been discussed. 
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But let us note that during Dean Kagan’s tenure, military re-
cruiting at the law school remained steady or improved, while she, 
at the same time, voiced her disagreement with an opinion. Her ac-
tions are not the actions of an ideologue. 

So let me say one final word about General Kagan’s voluminous 
record as she worked as a lawyer for President Clinton and then 
as a policy adviser. All of a sudden, these are being held as strikes 
against her. Nothing about her previous jobs should be viewed as 
undermining her moderate credentials or calling her ability to un-
derstand the role of Supreme Court justice. 

It is a fact that a Presidential nominee with a political job on a 
resume is far from unprecedented. Chief Justice Rehnquist served 
in President Nixon’s Office of Legal Counsel. Justice Thomas 
served in a Republican Department of Education and the EEOC be-
fore his appointment. And like General Kagan, 38 justices never 
served as judges before serving on the High Court, fully a third of 
all justices who have served. 

What General Kagan does bring to the table is unprecedented 
practical experience. At Harvard, she ran the equivalent of a large 
business, a budget of $160 million, 500 employees. She had a mas-
ter interrelations with thousands of students and hundreds of fac-
ulty, all of whom came from diverse backgrounds and viewpoints. 

General Kagan is simply a terrific antidote to the lack of prac-
tical, real word understanding of the Court. She is brilliant, she is 
thoughtful, and I think she is straight out of central casting for 
this job. 

I look forward to hearing more from you, Solicitor, this week. 
Chairman LEAHY. Thank you very much. 
Senator Cornyn. 

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM 
THE STATE OF TEXAS 

Senator CORNYN. Thank you, Mr. Chairman. 
Solicitor General Kagan, welcome to these hearings and con-

gratulations to you and your family and friends. 
An e-mail with a quote came across my in-box this morning that 

I thought of as I heard the statements being made on both sides 
here: ‘‘Liberty is not a cruise ship full of pampered passengers. Lib-
erty is a man of war and we’re all the crew.’’ 

I do not know why I thought of that, given the nature of these 
hearing so far, but, of course, we will be talking about the different 
roles we each play on that crew. 

In the last 5 years, this committee has met four times to consider 
the nomination of a new Supreme Court Justice. Given our recent 
hearings, I think it is vital to recall the core principles that should 
guide the committee in carrying out our responsibilities. 

There are two visions of the role of judges in America, I believe, 
including the Supreme Court. I will call them the traditional vision 
and the activist vision. We have heard those terms thrown around 
a lot. I will tell you what I mean by them and we will see if you 
and I can agree. 

In the traditional vision, the courts enforce a written Constitu-
tion. They enforce the constitutional guarantees that the Framers 
wrote into the text of the Constitution. 
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Under this traditional view, a court, including the Supreme 
Court, has a limited, some have called it a modest role, albeit very 
important. No court of law under this view has the authority to in-
vent new rights just because the judge happens to think that it is 
a good idea. 

That is important, because the powers to make new laws are re-
served to the people, not to judges, not even the Justices of the Su-
preme Court of the United States. 

When the Supreme Court creates new rights, the Justices, in ef-
fect, take away the power of the people to govern themselves 
through their elected representatives. That, in my view, is not how 
our democracy is supposed to work. 

Of course, that does not mean that the meaning of the Constitu-
tion remains fixed. Indeed, the Framers thought of this in Article 
5. The Constitution tells us there are two different ways to change 
the Constitution. First, Congress can propose amendments that all 
the states can approve or a requisite number can approve; second, 
the Congress can call for a constitutional convention to propose 
amendments; either way, preserving the ultimate power of the peo-
ple to control their Constitution, not the courts. 

That, as I said, is what I would call the traditional view. 
We can contrast that traditional vision with the activist vision. 

Under the activist vision, the Supreme Court is free to change the 
Constitution when they see a problem they wish to solve. 

According to this view, the Constitution is sometimes called a liv-
ing document. It is a living document because the judges change 
it when they want to, without requiring the consent of the people. 

This activist vision takes the power of the people to make the 
law and change the law and gives that power to a judiciary that 
is unelected and that imposes its will on the rest of us. 

This stands in stark contrast to the Founders’ vision, perhaps 
best expressed in Federalist No. 78, that the judiciary would be 
the, quote, ‘‘least dangerous branch,’’ closed quote, to the political 
rights in the Constitution, because, in Hamilton’s memorable 
words, ‘‘The judiciary has no influence over either the sword or the 
purse, no direction either of the strength or of the wealth of the so-
ciety, and can take no active resolution whatever. It may truly be 
said to have neither force nor will, but merely judgment.’’ 

Unfortunately, some members of the Supreme Court today seem 
to embrace the activist role. We saw it just last month in the case 
of Graham v. Florida, a 5–4 decision overturning the judgment of 
the Florida legislature that allowed the possibility of a life sentence 
for robberies. 

Three justices, Justices Stevens, Ginsberg, and Sotomayor, ex-
plained that their interpretation of the Constitution could change 
year-to-year and, quote, ‘‘will never stop,’’ closed quote, changing. 

Sometimes, judicial activists create new rights and sometimes 
they actively undermine the Constitution in the process. 

For example, we can see the different approaches to constitu-
tional interpretation just today in the Court’s decision in McDonald 
v. City of Chicago. The five justices who voted to apply the Second 
Amendment to the Chicago gun ordinance relied on history and 
precedent. On the other hand, the four justices who voted not to 
apply the Second Amendment instead relied heavily on public pol-
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icy arguments, the kind that you would find debated in the halls 
of Congress. 

The question raised by every Supreme Court nomination, I be-
lieve, is whether the nominee believes in the traditional role or the 
activist vision. Does a nominee believe that the Court should make 
policy like Congress, even though they are not accountable to the 
people for their actions via elections? 

Will the nominee enforce the written Constitution and not invent 
new rights, or will the nominee see it as his or her job to change 
the Constitution to align it with their policy preferences? 

Solicitor General Kagan, as you have heard and as you know, be-
cause you have never been a judge, what we know about you be-
gins and largely ends with your impressive resume, although one 
that does not have judicial experience. 

We know that you were a law clerk for two Federal judges, a sig-
nificant professional accomplishment in and of itself, and we know 
you served in the Clinton Administration as an adviser on many 
hot-button political issues, including abortion, gun rights, and af-
firmative action. 

We also know, as has already been discussed to some extent, that 
you have talked about your judicial heroes. One, of course, is Jus-
tice Thurgood Marshall, for whom you served as a law clerk. 
Thurgood Marshall was, of course, a famous lawyer for, among 
other things, having won the landmark civil rights case, Brown v. 
Board of Education. 

But it is his judicial philosophy that concerns me, and this has 
already been mentioned. It is clear that he considered himself a ju-
dicial activist and was unapologetic about it. As we have already 
heard, he described his judicial philosophy as, quote, ‘‘Do what you 
think is right and let the law catch up,’’ closed quote. 

Solicitor General Kagan, we know the President has the right to 
nominate anyone he chooses. It is noteworthy, however, that 
among his nominees, many of whom I have supported, President 
Obama has chosen several nominees that I cannot support because 
they are clearly outside the judicial mainstream. 

One pending nominee bent the rules to keep a confessed serial 
killer from the death penalty. Another pending nominee has argued 
that there is a constitutional right to welfare payments. A third 
nominee has argued that Federal judges should internationalize 
our law, matching it to views abroad. 

These are not mainstream positions and, in my view, they are 
disqualifying positions. 

One challenge of this hearing is that even nominees that have 
expressly rejected the activist view before this committee, let us 
call it a confirmation conversion, have changed their tune after 
confirmation. Last year, Justice Sotomayor came before the Com-
mittee and pledged allegiance to the traditional view. 

She testified that judges cannot rely on what is in their heart. 
They do not determine the law. The job of a judge is to apply the 
law. 

But in her first term on the Court, just finished today, Justice 
Sotomayor has voted with the liberal bloc of the Court, which un-
abashedly embraces the activist vision, about 90 percent of the 
time. 
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You, as you recall, wrote in your 1995 law review article that the 
critical inquiry of judicial confirmation hearings must be the per-
spective the nominee would add and the direction in which she 
would move the institution. 

I agree with that. It is important in these hearings to find out 
whether you would move the Court in a traditional or an activist 
direction. The Constitution’s protections, such as federalism, the 
Takings Clause, and the Second Amendment right to keep and 
bear arms, are just a few areas of obvious inquiry. 

Solicitor General, I must say that the burden is on you. I hope 
you can persuade us of the path you would take if you are con-
firmed to the Supreme Court. 

Again, I welcome you to the Senate and look forward to your tes-
timony. 

Thank you. 
Chairman LEAHY. Thank you very much. 
Senator Durbin. 

STATEMENT OF HON. RICHARD DURBIN, A U.S. SENATOR 
FROM THE STATE OF ILLINOIS 

Senator DURBIN. Thank you a lot, Mr. Chairman. 
General Kagan, welcome to you, your family, friends, and con-

gratulations on your nomination. 
This is not your first hearing on a Supreme Court justice nomi-

nee. If my notes are correct, some 17 years ago, you were sitting 
at the Senate Judiciary Committee hearing on Ruth Bader Gins-
burg’s nomination to serve on the Supreme Court. Your capacity 
was as a staff attorney for the chairman of the committee, Joe 
Biden. So you have seen this exercise as a staffer and now in this 
revered position as the nominee of the President of the United 
States. 

At that hearing on Justice Ginsburg, my former colleague and 
friend, Paul Simon, set forth a standard for assessing Supreme 
Court nominations, which I have mentioned from time to time. He 
said to Justice Ginsburg, ‘‘You face a much harsher judge . . . than 
this committee and that is the judgment of history. And that judg-
ment is likely to revolve around the question: Did she restrict free-
dom or did she expand it? ’’ 

It is a simple calculus, it was for Senator Simon and it is for me, 
as well. I used the standard and asked the same question of Jus-
tices Alito, Roberts and Sotomayor. 

I think it is an important question. The nine men and women on 
the Supreme Court serve for a lifetime and they have a significant 
impact on the lives of every American. 

In our most celebrated Supreme Court decisions, we have seen 
an expansion of freedom, Brown v. Board of Education, Loving v. 
Virginia, Griswold v. Connecticut; and, in the most infamous deci-
sions, restrictions on our freedom, Dred Scott, Plessy v. Ferguson, 
and Korematsu. 

Now, of course, we are in a new generation and a new time, and 
many questions are going to be raised. I think we have heard re-
peatedly from the other side of the aisle their loyalty to the concept 
of traditionalism, their opposition to judicial activism. 
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I have two words for them: Citizens United. Earlier this year, in 
the Citizens United case, a 5–4 majority of the Court demanded to 
hear arguments on an issue that was not posed by the parties in 
the case, reversed its own precedents, ignored the will of Congress, 
and ruled that corporations and special interests can spend unlim-
ited amounts of money to affect elections. 

This decision has the power to drown out the voices of average 
Americans. Justice John Paul Stevens wrote, in the Citizens United 
dissent, and I quote, ‘‘Essentially, five Justices were unhappy with 
the limited nature of the case before us, so they changed the case 
to give themselves an opportunity to change the law.’’ 

If that is not judicial activism, what is? And it was espoused and 
sponsored by men who had stood before us under oath and swore 
they would never engage in judicial activism. That is the reality. 

There is something that has occurred today which has come as 
somewhat of a surprise to me. On at least three or four occasions, 
I have been disappointed by my Republican colleagues warning us 
that you just might follow in the tradition of Justice Thurgood 
Marshall. Well, Ms. Kagan, you deserve to be judged on your own 
merits, not on the basis of the strength and weakness or philosophy 
of any judge for whom you clerked. 

But before I leave this subject, let me say, for the record, Amer-
ica is a better nation because of the tenacity, integrity, and values 
of Thurgood Marshall. Some may dismiss Justice Marshall’s pio-
neering work on civil rights as an example of empathy; that some-
how, as a black man who had been a victim of discrimination, his 
feelings became part of his passionate life’s work; and I say, thank 
God. 

The results which Justice Marshall dedicated his life to broke 
down barriers of racial discrimination that had haunted America 
for generations. For those who would disparage his life work on the 
Court and as a solicitor general and arguing before the Court, the 
record is pretty clear. Thurgood Marshall argued 32 cases before 
the Supreme Court of the United States and won 29 of them, earn-
ing more victories in the Supreme Court than almost any other in-
dividual. 

And I might also add, his most famous case, Brown v. Board of 
Education, if that is an activist mind at work, we should be grate-
ful as a nation that he argued before this Supreme Court, based 
on discrimination in this society, and changed America for the bet-
ter. 

And I know that my good friend, Judge Abner Mikva’s name has 
been mentioned, as well, and I will just say, briefly, his political 
views are not veiled. They are well known, when he served in Con-
gress and since. 

But my colleagues will find universal acclaim for Abner Mikva’s 
record as a thoughtful, fair judge of the highest level of integrity 
and intelligence, and we share a high regard for this extraordinary 
American and the kind words you have had to say about him. 

There will be questions raised, as well, about modesty and hu-
mility in your role, if you are confirmed, and I believe you will be, 
to serve on the Supreme Court. I think a study of judicial ideology 
conducted recently by the seventh circuit Judge Richard Posner in 
my home State of Illinois is worth noting. 
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Judge Posner, who is no liberal himself, ranked the 43 justices 
who have served on the Supreme Court since 1937 from the most 
liberal to the most conservative. He concluded that four of the five 
most conservative justices since 1937 are on the Court at this mo-
ment: Clarence Thomas, Anthony Scalia, John Roberts, and Sam 
Alito. 

Our Supreme Court is badly in need of a person with your skill 
and your knowledge and your background, who can reach across 
the ideological aisle in pursuit of expanding our freedom. 

The Court needs a person who has an ability to build consensus 
and find common ground. Elena Kagan, you are such a person. As 
the Solicitor General of the United States, you have defended bi-
partisan laws like McCain-Feingold campaign finance, and you 
have definitely balanced competing interests within the Federal 
Government. 

As dean of the Harvard Law School, your efforts to reach out to 
conservative faculty and students are well documented. Professor 
Charles Fried, who served as President Reagan’s Solicitor General 
and who now teaches at Harvard, praised you for ‘‘recruiting excel-
lent teachers from across the ideological spectrum’’ and for your ef-
fort to ‘‘make students with every point of view feel as if they were 
part of an intellectual and professional enterprise.’’ 

Professor Fried told the story about your speech to the Federalist 
Society, in which you opened by saying, ‘‘I love the Federalist Soci-
ety, but you are not my people.’’ 

Well, they took your statement out of context and made tee 
shirts that they wore around the campus, saying, ‘‘I love the Fed-
eralist Society,’’ with your name, Elena Kagan, below that. But it 
is an indication of a friendship and an effort to reach out even to 
those whose opinion you might not share. 

Earlier in your career, you worked as a counselor to President 
Clinton, working with Republicans to find bipartisan solutions on 
tough issues, like tobacco regulation, religious liberty, and commu-
nity policing. 

In the 170,000 pages of documents from your White House serv-
ice that were turned over to this committee, there is ample evi-
dence of your efforts to bridge the gaps, the political gaps that 
haunt us in America. 

In closing, I would like to recognize the justice whom you would 
replace. Justice John Paul Stevens, a native of Chicago, a town I 
am honored to represent, has been one of the wisest and most ac-
complished jurists of our time. The third longest serving justice in 
the history of the United States, Justice Stevens’ judicial philos-
ophy may be hard to label, but his integrity is rock solid. 

A lifetime in the law and the courage to speak his mind made 
him a national treasure on our highest court. 

General Kagan, I believe that you can follow in that tradition. I 
look forward to your testimony. 

Thank you. 
Chairman LEAHY. Senator Durbin, thank you very much. 
Senator Coburn, you are next. 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00043 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



34 

STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM 
THE STATE OF OKLAHOMA 

Senator COBURN. Thank you, Mr. Chairman. 
Welcome, and welcome to your family; look forward to our time 

together this week. 
The purpose of these hearings, for me, is not to examine or 

evaluate your professional qualifications. I think those are obvious. 
But for me, it is to determine whether or not you have an appro-
priate judicial philosophy. 

You and I discussed the fact that I gave a speech about a week 
ago on the floor that kind of lined up with what you said in 1995, 
the very fact that we have a relatively new phenomenon. For the 
vast majority of this country’s history, we did not have these hear-
ings. 

As a matter of fact, we looked at the record. We had individual 
meetings with nominees and they were voted on, and we did not 
have this dance back and forth, and, much as you described, the 
board hearings were what you thought were fantastic. And I think 
that the quote was, ‘‘The Bork hearings were great. The Bork hear-
ings were educational. The Bork hearings were the best thing that 
ever happened to constitutional democracy.’’ 

I am not sure I would go that far. But you and I are kindred 
spirits when it comes to whether or not the American people ought 
to know you and know what you think and know what you believe. 
And to do less than that, as far a this Committee is concerned, we 
have done a disservice. 

All the back-and-forth you have heard about activist, not activist, 
everything else, the fact is we know elections have consequences. 
There is a group in America, though, that believes in strict 
constructionism. 

We actually believe the founders had preeminent wisdom, that 
they were very rarely wrong, and that the modern idea that we can 
mold the Constitution to what we want it to be rather than what 
that vision was is something that is antithetical to a ton of people 
throughout this country. 

So I really am going to want to know a lot about specific issues 
and as we talk about it, the question I would ask you to ponder 
is, should the American people really know what you believe before 
we install you for lifetime tenure on the Supreme Court. 

What obligation do we have to make sure they know what your 
thinking is? Whether liberal or conservative, the fact is they ought 
to know Elena Kagan by the time of these hearings. And the only 
way they will know that—and you asked me for advice when we 
finished and my advice to you is to be absolutely, completely honest 
with this committee. 

And it is really not for the committee, because as our country is 
divided today, we are polarized. We are polarized regionally. We 
are polarized politically. What we have to have in whoever comes 
to the Court is a confidence in their heart that they are going to 
do what is best in the long term for this country based on what 
that document says. 

So my hope is that with your stellar academics and your stellar 
intellect, that your patriotism will be just as stellar; that, in fact, 
you will set a new course, to set a new precedent for this Com-
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mittee so that, once again, the American people can find out what 
a justice is all about. 

It is obvious. This is my fourth Supreme Court hearing. It is ob-
vious that what we have heard in the previous hearings are not 
predictive of the decisions of the nominees that came before the 
hearing, and that is schizophrenic. 

Why should we have this dance if we are not going to find out 
real answers about real issues, about what you really believe? 

So my hope is that you will really do something great for the 
Senate and great for the country and set a new standard, and 
where you really answer questions. We are not asking you to vio-
late judicial canons, but really give us answers so the American 
people can rest assured that when you go on the Court, if you do, 
that they know Justice Kagan and they know what—and they be-
lieve what she said, because the real measure is not what you say 
here. 

The real measure of the Supreme Court justices that we put on 
there is whether or not they have gained or lost the confidence of 
the vast majority of Americans in this country. 

My hope is, if you are a justice, that the vast majority, not a 
small majority, but the vast majority will learn to trust your judg-
ment as you embrace the Constitution. 

Mr. Chairman, I have a full statement I would like for the 
record, and I yield back. 

[The prepared statement of Senator Coburn appears as a submis-
sion for the record.] 

Chairman LEAHY. Thank you. It will be placed in the record. 
I have just talked with Senator Sessions about this. What I will 

do is I want to yield to Senator Cardin. When Senator Cardin fin-
ishes his opening statement—no pressure on you here, Senator 
Cardin. When you finish your opening statement, we will take a 
10-minute break. 

Senator Cardin. 

STATEMENT OF HON. BEN CARDIN, A U.S. SENATOR FROM THE 
STATE OF MARYLAND 

Senator CARDIN. Thank you, Chairman Leahy. 
Solicitor General Kagan, welcome back to the Judiciary Com-

mittee. Last year, I had the privilege of chairing your confirmation 
hearing for the position of Solicitor General. And while we had a 
spirited debate, I think we can agree we did not have quite as 
much media attention at last year’s hearing. 

Why is that? As I prepared for this week’s hearing, I have been 
thinking about the role of the Supreme Court and the Constitution 
in our lives. Many people may say, to paraphrase our Vice Presi-
dent, ‘‘Why is this such a big deal? Why should I care? Does the 
Supreme Court really impact my life or my family? ’’ 

If you have children, if you work for a living, if you are a woman, 
if you vote, if you care about the air we breathe or the water we 
drink, you need to pay close attention to the confirmation hearing 
and the work of the Supreme Court. 

The Constitution has a very tangible impact on all our lives. It 
is the foundation of the rule of law that is supposed to protect us 
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from the abuses of power, abuses of government, abuses of big busi-
ness. 

We, the people of the United States, we, the people, in order to 
form a more perfect union, establish justice, ensure domestic tran-
quility, provide for the common defense, promote the general wel-
fare, and secure the blessings of liberty to ourselves and our pos-
terity, do ordain and establish this Constitution of the United 
States of America. 

The authors of the Constitution understood the timeless idea of 
justice was paramount. As we gather this week to consider your 
nomination to be the 112th person and only fourth woman to serve 
on the highest court, my goal is to ensure that you have a clear 
understanding of how profound an impact your future decisions 
may have on the lives of everyday Americans. 

Based on our conversations, I trust you will put the interests of 
the American people and justice for the American people first 
above popular opinion or politics. 

I also will do all I can to ensure that the American people, 
whether you are watching the hearing at home, at work or at 
school, gain a better understanding of how the Supreme Court, 
which has a duty to uphold the Constitution, really does affect your 
lives. 

Principles outlined in the Constitution are not some abstract his-
torical theory. At its heart, our Constitution and the rule of law is 
about people—we, the people. 

Let us start with families and children. I, along with millions of 
American school children, were denied a full educational oppor-
tunity in our schools, because I was forced to attend segregated 
public schools. 

The Supreme Court, in Brown v. Board of Education, rejected 
the notion of separate but equal, and helped move our Nation for-
ward toward a more perfect union. 

It was a young attorney from Baltimore, Thurgood Marshall, who 
argued that case before the Supreme Court. He later became the 
first African-American associate justice and throughout his distin-
guished career, he was aided by energized law clerks, including our 
nominee, Elena Kagan. 

If you believe that you have a right to fall in love and get mar-
ried to whomever you wish, you are mostly correct, but only be-
cause the Supreme Court intervened on the side of the America 
people, when it ruled in Loving v. Virginia that interracial couples 
could marry. 

Indeed, prior to that decision, parents of the current President of 
the United States, some members of the U.S. Senate, and some 
Members of the Supreme Court, could not have married in some 
states. 

If you believe that what you do in your home, in your bedroom, 
is your business and no one else’s, especially not government’s, you 
are correct, but only because of the Supreme Court decisions like 
Griswold v. Connecticut and Lawrence v. Texas, which reinforced 
our individual rights to privacy, keeping government out of the pri-
vate consensual activities of adults. 

The Supreme Court was on the side of the American people when 
it ruled in Roe v. Wade that the constitutional right to privacy ex-
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ists. The Court ruling was not taking sides in the debate on abor-
tion. It was stating that there are certain matters in which govern-
ment should not interfere into the privacy of families. 

These landmark decisions and others continue the forward pro-
gression of protections for the American people, against the abuses 
of power, particularly by an overreaching government. 

Such was the case when the Supreme Court ruled in Gideon v. 
Wainwright that the constitutional right to counsel in a criminal 
proceeding was guaranteed, regardless of the wealth of the defend-
ant. 

The Supreme Court gave the words ‘‘equal justice under law’’ 
real meaning. Perhaps this decision was to be expected, since the 
oath of office declared by every Federal judge makes it clear that 
he or she will administer justice without respect to persons and do 
equal right to the poor and to the rich. 

I believe that our next associate justice and the whole Supreme 
Court should be guided by legal precedent and the best traditions 
of the Supreme Court in advancing constitutional rights for individ-
uals against abuses of power, whether by government or business, 
even as our world continues to change and evolve. 

Justice Thurgood Marshall said, in a 1987 speech, ‘‘I do not be-
lieve the meaning of the Constitution was forever fixed at the 
Philadelphia Convention. To the contrary, the government they de-
vised was defective from the start, requiring several amendments, 
a civil war, a momentous social transformation to attain the system 
of constitutional government and its respect for the individual free-
doms and human rights we hold as fundamental today.’’ 

Some changes have not been for the better. I have been troubled 
by the increasing number of 5–4 decisions over the last 5 years in 
which a divided Supreme Court reversed decades of progress and 
precedent with rulings that side with powerful corporate interests 
rather than protecting individual rights. 

This trend was clearly shown in Citizens United, where the Su-
preme Court reversed precedent and overruled Congressional in-
tent, giving corporate special interests even more power and influ-
ence in elections. 

In the Ledbetter case, the majority of the Supreme Court pro-
tected employers over workers in gender discrimination, again re-
versing the clear intent of Congress. 

In another 5–4 split decision, Gross v. FBL Financial, the Court 
made it easier for corporate America to discriminate against aging 
baby-boomer workers. If you work for a living, if you are a woman, 
if you are worried that corporations may buy a louder voice in elec-
tions than hardworking everyday Americans, you need to keep an 
eye on the judicial legislating being practiced by this Supreme 
Court. 

Are you a consumer? Do you buy products for your family? If so, 
the Supreme Court, in Leegin, yet another 5–4 split case, should 
be of concern to you. Here, the Court ignored longstanding prece-
dent to protect big business to perpetuate price fixing. It was a rul-
ing that put consumers at risk. 

Rapanos, another 5–4 decision, was a step backwards, this time 
for the environment, by reducing protection from wetlands under 
the Clean Water Act. 
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If you are like the rest of us that wonder if BP will be held fully 
accountable for the economic and environmental devastation 
brought on by the ongoing oil spill in the Gulf of Mexico, you will 
be equally alarmed by the Supreme Court decision in Exxon v. 
Baker, which imposed limits on damages that can be recovered in 
environmental disasters. 

Time and time again, by the narrowest of margins, this activist 
Court has sided with big business over Main Street America, wip-
ing away protections set in place by years of legal precedent and 
Congressional actions. 

As Justice Stevens stated in Citizens United, I know Senator 
Durbin quoted this, I want to get the line that comes afterwards, 
this is Justice Stevens, ‘‘Essentially, five justices were unhappy 
with the limited nature of the case before us. So they changed the 
case to give themselves an opportunity to change the law. There 
were principled, narrow paths that a Court that was serious about 
judicial restraint could have taken.’’ 

I join him in wondering just how and why those who profess to 
oppose judicial activism have voiced their support for these Su-
preme Court decisions in which justices have overturned long-
standing precedent and substituted their own legislative voices for 
Congress, blurring the line between the legislative and judicial 
branches of government. 

Justice Stevens followed in the best tradition of the Supreme 
Court in advancing individual constitutional rights. Like Justice 
Stevens, Elena Kagan is a known consensus-builder. She also is an 
unquestioned legal scholar, a proven leader, and a dedicated public 
servant. 

As someone who has worked my whole career to expand access 
to justice for all, I am particularly impressed by her record at Har-
vard of greatly expanding the number of law school clinics which 
provide essential pro bono work for individuals who otherwise 
could not afford legal representation. 

I welcome the American public to these hearings, as we open a 
window to the Supreme Court and shine a light on the critical role 
the Constitution and the rule of law plays in our lives. 

I come to these hearings not solely as a U.S. Senator, a legislator 
and a lawyer, but as a husband, father, and grandfather. Every 
ruling made by the Supreme Court that continues to uphold con-
stitutional protections that keep my granddaughters safe and se-
cure is a victory. 

Every Supreme Court ruling that opens the door to abuses of 
power of the government or big business by overturning long-
standing precedent or reversing Congressional intent puts all of 
our children and grandchildren at greater risk. 

I will do all I can within my power to protect my family and 
every American family from such risks. 

Solicitor General Kagan, I welcome you to these confirmation 
hearings and I look forward to your testimony and responses to our 
questions. 

Chairman LEAHY. Thank you very much, Senator. 
Solicitor General, you have been very patient sitting there, as 

has everybody else. Trust me, tomorrow, you will be given a chance 
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to speak a great deal and you will later this afternoon with your 
opening statement. 

We will stand in recess for 10 minutes. 
[Recess 2:40 p.m. to 2:55 p.m.] 
Chairman LEAHY. I welcome you all back. I should note that I 

do want to thank Senators. One, they have been very clear in stat-
ing their positions, whether I agree or disagree with the particular 
position. But everybody has worked hard to keep within the time 
agreement, and we are actually slightly ahead of schedule. 

Solicitor General Kagan, I must tell you, that is a rare moment 
in the U.S. Senate that we are ahead of schedule on anything. So 
I compliment you for doing that. 

I am going to yield to Senator Whitehouse. 
Senator WHITEHOUSE. Mr. Chairman, does this mean that the re-

maining Senators get extra time? 
Chairman LEAHY. No. He is trying, though. Nice try. 

STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. SENATOR 
FROM THE STATE OF RHODE ISLAND 

Senator WHITEHOUSE. Mr. Chairman, I join my colleagues in con-
dolence on this day of sorrow for the Senate and the Supreme 
Court alike, and, also, in their appreciation for the long and distin-
guished service of Mr. Justice Stevens. 

I welcome you, Solicitor General Kagan. You come before the 
Committee today with a remarkable record of achievement in the 
law. You have been a great student and scholar of the law, a 
skilled practitioner, and a dedicated public servant. 

I enjoyed meeting with you in my office and look forward to our 
discussions as the week proceeds. 

I think it is fair to say that some of my Republican colleagues 
are not so favorably disposed to your nomination. We have already 
heard a lot about their concerns. 

But let us not lose the big picture here. You are the Solicitor 
General of the United States, the lawyer for the United States be-
fore the Supreme Court, and the former dean of Harvard Law 
School, a school to which I suspect everyone of us on this Com-
mittee would be proud to have our children attend. 

Your nomination to the Supreme Court has to be among the least 
surprising ever made. And I do not want to take any suspense out 
of these proceedings, but things are looking good for your confirma-
tion. 

So given this, I would like to talk for a few minutes about the 
institution to which you have been nominated, our Supreme Court. 

Alexander Hamilton explained, ‘‘The judiciary has no influence 
over either the sword or the purse, no direction either of the 
strength or of the wealth of the society, and can take no active res-
olution whatever. It may be truly said to have neither force nor 
will, but merely judgment.’’ 

In other words, to fulfill its role in our constitutional system, the 
Supreme Court must act in a manner that demonstrates its adher-
ence to the demands of the law, not merely amenability to political 
preferences. 

Important institutional traditions help the Court fulfill that duty. 
The Court can facilitate democratic processes, but to do so, it must 
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respect the other institutions of government. It can bolster the rule 
of law, but only by exercising proper judicial restraint and respect-
ing precedent. 

It can uphold our Constitution, but it must not decide constitu-
tional questions unnecessarily. The Court can exercise discretion 
wisely, but to do so, it must balance competing constitutional val-
ues, not just apply a favored ideology. And the Court can bring true 
justice, but only if it approaches each case without predisposition 
or bias. 

Unfortunately, the conservative wing of the current Supreme 
Court has departed from those great institutional traditions. Prece-
dents, whether of old or recent vintage, have been discarded at a 
startling rate. Statutes passed by Congress have been tossed aside 
with little hesitation, and constitutional questions of enormous im-
port have been taken up hastily and needlessly. 

From the five-man conservative wing, we have witnessed the dis-
covery of an individual right to bear arms in the Heller decision, 
a right that previously had gone unnoticed by the Court for 220 
years, and, today, its extension to all our States and municipalities. 

We have seen the first prohibition on a woman’s right to choose 
upheld, with no exception to protect the health of the mother. This 
Court even has chosen to inject itself into the day-to-day business 
of the lower courts, issuing an extraordinary ruling prohibiting the 
online streaming of the gay marriage trial in San Francisco. Each 
decision, 5–4. 

Even more striking is the record of corporate interests before this 
Supreme Court. The Ledbetter case allowed an employer to get 
away with wage discrimination, as long as it hid it successfully 
from the employee. The Gross case made it far harder for a victim 
of age discrimination to prove his or her case. The Iqbal case erect-
ed new pleading hurdles protecting defendants, likely corporations, 
from injured plaintiffs. Only last week, the Rent-A-Center decision 
concluded that an employee who challenges as unconscionable an 
arbitration demand must have that challenge decided by the arbi-
trator. 

And the Citizens United decision, yet another 5–4 decision, cre-
ated a constitutional right for corporations to spend unlimited 
money in American elections, opening our democratic system to a 
massive new threat of corruption and corporate control. 

There is an unmistakable pattern. For all the talk of umpires 
and balls and strikes, at the Supreme Court, the strike zone for 
corporations gets better every day. 

This tide of decisions running against the accountability of big 
corporations degrades the core constitutional principle. The found-
ing fathers provided, as an essential element of our balanced Amer-
ican system of government, the institution of the jury. The found-
ers put the jury three times into the Constitution and the Bill of 
Rights. It is there for a reason, as the founding fathers knew. They 
were tough, smart politicians. 

When the forces of society are arrayed against you, when lobby-
ists have the legislature tied in knots, when the Governor’s man-
sion is in the pockets of special interests, when the owners of the 
local paper have marshaled popular opinion against you, one last 
sanctuary still remains—the jury. 
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Against that tide of corporate influence and wealth stands the 
jury box, its hard, square corners resolute. That was why de 
Tocqueville called the jury an institution of government and not 
‘‘and a mode of the sovereignty of the people.’’ ‘‘Not for Nothing’’ 
was the chapter in which he discusses the jury, entitled ‘‘On What 
Tempers the Tyranny of the Majority.’’ 

Now, powerful corporations do not like the jury. They do not like 
the fact that they, too, must stand before a group of ordinary citi-
zens without the advantage of all the influence that money can 
buy. 

They would love a world in which their every contact with gov-
ernment was lubricated by corporate money. But to tamper with a 
jury is a crime. So they have long been on a campaign to smear 
the jury, the runaway jury, as their PR folks have coached them 
to call it. 

Sadly, the Supreme Court seems to be buying what corporations 
are selling. The Exxon v. Baker decision, which arose from the ter-
rible Exxon Valdez spill, rejected a jury’s award of $5 billion in pu-
nitive damages, just 1 year’s profits for Exxon, and reduced the 
award by 90 percent. Anything more than the compensatory dam-
age award, the Court reasoned, would make punitive damages too 
unpredictable for corporations. 

The judgment of the jury and the wisdom of the founding fathers 
were, for the Court, lesser values than providing corporations pre-
dictability. 

Well, what of the unpredictability for Alaska of Exxon’s drunken 
captain running his ship aground? And one cannot help but wonder 
now what additional precautions BP might have taken in the Gulf 
if that corporation did not know that the Supreme Court had its 
back on predictability. 

I mention these concerns to you, Solicitor General Kagan, be-
cause if confirmed, you will make decisions that affect every aspect 
of Americans’ lives. If confirmed, I hope and trust that you will ad-
here to the best institutional traditions of the Supreme Court and 
act with a clear understanding of the proper role of all the institu-
tions of government provided for us by our founding fathers. 

It is a great Constitution we have inherited, and you will be a 
great justice if you interpret our Constitution in the light of its 
founding purpose rather than according to the preferences of to-
day’s most powerful interests. 

I wish you well. I look forward to our week together. Thank you 
very much. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much, Senator Whitehouse. 
Senator Klobuchar. 

STATEMENT OF HON. AMY KLOBUCHAR, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 

Senator KLOBUCHAR. Thank you, Mr. Chairman. 
Like my colleagues, I want to acknowledge the tremendous loss 

of Senator Byrd. Many in here, since we are in the Judiciary Com-
mittee, did know his love and respect for the Constitution. 

I did want to acknowledge his coal miner roots and that he never 
forgot where he came from. I was reminded of this at his 90th 
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birthday party, when Senator Kennedy stood and told the story of 
when he was campaigning for his brother for President in West 
Virginia. His bus stalled out on a highway and Senator Kennedy 
himself called the West Virginia Highway Patrol and he said, 
‘‘Ma’am, our bus is broke down on the highway.’’ She said, ‘‘Where 
are you, sir? ’’ He said, ‘‘We are on the Robert C. Byrd Highway.’’ 
And she said, ‘‘Which one? ’’ 

We all know where he came from. 
Welcome, Solicitor General Kagan. We have heard a lot today 

about your work experience, as we should. But when I think about 
your broad range of legal work and the practical real world experi-
ence you have had, I am reminded of the famous speech that Presi-
dent Teddy Roosevelt gave 100 years ago this year. 

To paraphrase President Roosevelt, ‘‘It’s not the critic who 
counts. The credit belongs to the one who is actually in the arena, 
who strives to do the deeds, who spends himself in a worthy cause, 
who, at the best, knows, in the end, the triumph of high achieve-
ment, and his place shall never be with those cold and timid souls 
who neither know victory nor defeat.’’ 

Solicitor General Kagan, there are always a lot of critics on the 
sidelines, but you have actually been in the arena as a manager, 
as a teacher, as a an adviser, as a consensus-builder, and as a law-
yer. 

In every job you have had, you have worked very hard and you 
have done very well. That is why you are before us today being 
considered, in the words of Teddy Roosevelt, ‘‘for this high achieve-
ment.’’ 

Your work on the front lines tells me that you have practical ex-
perience thinking about the impact of laws and policies on the lives 
of ordinary Americans. When you are involved in considering the 
nitty-gritty details of different policies, when you are actually in 
the game as a decisionmaker, you have to figure out when to com-
promise and when to hold firm. 

You have to know exactly what the consequences of your rec-
ommendations will be. You have to think about the lives that will 
be impacted. 

You were the first woman dean of Harvard Law School. There, 
you were widely credited with bringing together a faculty that was 
rife with division. Whether you were helping recruit talented pro-
fessors to Harvard from across the political spectrum, as noted by 
Senator Graham, or later when you were working with Senators 
from both parties on anti-tobacco legislation, you forged coalitions 
and found resolution between seemingly intractable parties. 

It strikes me that it takes a pretty extraordinary person, who, 
after working in the Clinton Administration, can still get a stand-
ing ovation from the conservative Federalist Society, who inspires 
a group of 600 law students to show up for a rally wearing ‘‘I Love 
Elena’’ tee shirts; who is widely credited with calming the fac-
tionalism that had previously roiled your law school. 

In several different jobs now, you have successfully managed 
lawyers and, worse yet, law professors, a group that can certainly 
be described as fearless in the face of supervision. 
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In sum, you have had a lot of practical experience reaching out 
to people who hold very different beliefs, and that is increasingly 
important on a very divided Supreme Court. 

That must be, by the way, why you have all the previous solicitor 
generals from the past 25 years, under both Democratic and Re-
publican administrations, supporting you for this job. 

You also spent years teaching students as a law professor. You 
understand how law school allows students to dig deep into the de-
tails of a case and see the shades of gray. I think those of us in 
Congress could do well to recall the spirit of law school more fre-
quently, to remember a time when it was our job to think through 
both sides of an argument and to give credence to the legitimate 
points of the other side. 

I believe that in government today, people need to engage rather 
than retreat to the opposite sides of the boxing ring. 

This brings me to a story about my fellow Minnesotan, Justice 
Harry Blackmun. His oldest daughter gave him a copy of Scott 
Turow’s classic book, ‘‘One L,’’ for his 70th birthday. As you know, 
it is a book about the first year of law school. 

After reading the book, Justice Blackmun wrote a note to Scott 
Turow. He wrote, ‘‘Surely, there is a way to teach law, strict and 
demanding though it may be, with some glimpse of its humaneness 
and basic good. You so properly point out that there is room for 
flexibility in different answers and that not all is black or white. 
If I ever learned anything on the bench,’’ Justice Blackmun said, 
‘‘it is that.’’ 

It seems to me, General Kagan, that in all the jobs you have had, 
you have carried the spirit of law school with you, the spirit of con-
stant engagement and good faith efforts to reconcile different 
views. We would welcome such traits on our Supreme Court. 

I also see in you someone like your former boss, Thurgood Mar-
shall, someone who thinks that the law is more than just an aca-
demic exercise. I, for one, would like to see someone who thinks 
very deeply about the consequences that legal choices and legal de-
cisions have on real people. 

For me, I would welcome a justice who, in the Lilly Ledbetter em-
ployment discrimination case, would raise, like Justice Ginsburg 
did, some real world points, like what was Lilly supposed to do to 
file her complaint on time; run around and ask male employees 
what their salaries were, sneak into their desks to see their pay-
checks. 

I would also welcome a justice who, in the Exxon Valdez case, as 
pointed out by my colleague, Senator Whitehouse, would have 
thought, as Justice Stevens did, about the real word impacts of 
slashing the damages that the jury had awarded to the 32,000 fish-
ermen whose livelihoods were tragically impacted by the Exxon 
Valdez oil spill in 1989. 

While I do not know what you would have done in these cases, 
your practical experience leads me to believe you may have at least 
considered such things. 

Now, even with the variety of legal experiences that you have 
had, questions have been raised as to whether it is appropriate to 
nominate someone to the Supreme Court who has never been a 
judge before. 
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As you know, more than one-third of all Supreme Court justices 
throughout history did not have prior judicial experience, including 
Justices Rehnquist and Frankfurter and Brandeis. 

In an acknowledgment of the importance of your real world expe-
rience, Justice Scalia said recently that he was, quote, ‘‘happy to 
see this latest nominee is not a Federal judge and not a judge at 
all.’’ 

I think your practical experience will be helpful should you be 
confirmed to the Supreme Court, and I look forward to asking you 
more about that. 

As a former prosecutor, I am particularly interested in your ap-
proach to criminal law cases. When I was the Hennepin County At-
torney, I saw firsthand how the law can impact the lives of real 
people. Of course, criminal justice cases that reach the Supreme 
Court involve complicated tradeoffs between competing values— 
safety, privacy and liberty. And I would like to know more about 
how you expect to evaluate these issues. 

I often get concerned that pragmatic experiences are missing in 
judicial decisionmaking, such as when I looked at last year’s Su-
preme Court decision in the Melendez-Diaz case, where a majority 
broadly interpreted the confrontation clause to include crime lab 
workers, creating potentially unwieldy and unnecessary require-
ments for prosecutors. I want to ask you about that. 

As I consider your nomination, I also want to reflect on how far 
we have come. Senator Feingold mentioned the obstacles that San-
dra Day O’Connor and that Justice Ginsburg faced when they were 
coming up through the legal ranks. And I know you are well aware 
of the strides that women have made. 

In a 2005 speech, quoting Justice Ginsburg, you described a 19– 
11 student resolution at the University of Pennsylvania Law 
School. This resolution would have introduced a $0.25 per week 
penalty on all students without mustaches. 

The women who came before you to be considered by this Com-
mittee helped blaze a trail and although your record stands on its 
own, you are also, to borrow a line from Isaac Newton, ‘‘standing 
on the shoulders of giants.’’ 

In the course of more than two centuries, 111 justices have 
served on the Supreme Court. Only three have been women. If you 
are confirmed, you would be the fourth and, for the first time in 
its history, three women would take their places on the bench 
when arguments are heard in the fall. 

Last year, at the confirmation hearings for Justice Sotomayor, I 
said I was looking for three things in a Supreme Court justice— 
good judgment, humility, and the ability to apply the law without 
fear or favor. 

I would like to add one additional consideration to the three 
standards I mentioned last year. I would like to see a Supreme 
Court justice who is able to go into the back room where the jus-
tices meet and where no ordinary citizens are present and bring 
some real world perspective to the room. 

I would like to see someone who would not expect the victim in 
an employment discrimination case to go rifling through her male 
coworkers’ desks to see what their pay stubs say. I would like to 
see someone who would not expect prosecutors to bring a crime lab 
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analyst to every trial, even when the crime lab’s findings are not 
disputed. 

This will be my focus at the hearing. I am hopeful that your 
background and experiences, to use the words of Teddy Roosevelt, 
‘‘the experiences of someone who has actually been in the arena’’ 
will help you be that person. 

I am hopeful that you will use your great skills and abilities to 
bring that common sense perspective to the Court, and remember 
that the cases that you hear involve real people with real problems 
looking for real remedies. 

Thank you very much. 
Chairman LEAHY. Thank you very much, Senator Klobuchar. 
Senator Kaufman. 

STATEMENT OF HON. EDWARD KAUFMAN, A U.S. SENATOR 
FROM THE STATE OF DELAWARE 

Senator KAUFMAN. Thank you, Mr. Chairman. 
Welcome, Solicitor General Kagan, and welcome, also, to your 

family and friends, and I want to congratulate you on your nomina-
tion. 

We are now beginning the end of an extraordinarily important 
process. Short of voting to go to war, a Senator’s constitutional obli-
gation to advise and consent on Supreme Court nominees is prob-
ably his or her most important responsibility. 

Supreme justices serve for life. Once the Senate confirms a nomi-
nee, she is likely to affect the law and the lives of Americans much 
longer than the Senators who confirmed her. 

As Senators, I believe we have an obligation not to base our deci-
sion on empty political slogans or on charges of guilt by association 
or on any litmus test. Instead, we should focus on your record and 
your answers to our questions, which will allow us to determine 
whether you have the qualities necessary to serve all Americans 
and the rule of law on our Nation’s highest court. 

Over the years, as chief of staff to then Senator Biden, teaching 
at the Duke Law School, and as a Senator myself, I have thought 
a lot about the qualities I believe a Supreme Court nominee should 
have; a first-rate intellect, significant experience, unquestioned in-
tegrity, absolute commitment to the rule of law, unwavering dedi-
cation to being fair and open-minded, and the ability to appreciate 
the impact of court decisions on the lives of ordinary people. 

Last year, when Justice Souter announced his retirement and, 
again, when Justice Stevens announced his retirement this April, 
I suggested that the Court would benefit from a broader range of 
experience among its members. 

My concern was not just the relative lack of women or racial or 
ethnic minorities on Federal courts, although that deficit remains 
glaring. I was noting the fact that the current justices all share 
very similar professional backgrounds. 

Every one of them served as a Federal circuit court judge before 
being appointed to the Supreme Court. Not one of them has ever 
run for political office, like Sandra Day O’Connor, Earl Warren, 
Hugo Black. 

General Kagan, I am genuinely heartened by what you would 
bring to the Court based on your experience working in all three 
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branches of government and the skills you developed running a 
complex institution like the Harvard Law School, and, yes, the 
prospect that you are being the fourth woman to serve on our Na-
tion’s highest court. 

Some pundits and some Senators have suggested that your lack 
of judicial experience is somehow a liability. I could not disagree 
more. While prior judicial experience can be valuable, the Court 
should have a broader range of perspectives than just gleaned from 
the appellate branch. 

General Kagan, you bring valuable nonjudicial experience and a 
freshness of perspective that is lacking on the current Court. As 
has been said over and over again, but I think it is worth repeat-
ing, in the history of the Supreme Court, more than one-third of 
the justices have had no prior judicial experience before being nom-
inated and a nominee’s lack of judicial experience has certainly 
been no barrier to success. 

Woodrow Wilson nominated Louis Brandeis in 1916. Many ob-
jected on the ground that he had never served on the bench. Over 
his 23-year career, however, Justice Brandeis proved to be one of 
the Court’s greatest members. His opinions exemplified judicial re-
straint. His approach still resonates in our judicial thinking more 
than 70 years after his retirement. 

Felix Frankfurter, William Douglas, Robert Jackson, Byron 
White, Lewis Powell, Harlan Fiske Stone, Earl Warren, and Wil-
liam Rehnquist all became justices without ever previously being 
judges, and they certainly led distinguished careers on the Su-
preme Court. 

As Justice Frankfurter, someone who would know, wrote in Judi-
cial Experience in 1957, and I quote, ‘‘One is entitled to say, with-
out qualification, that the correlation between prior judicial experi-
ence and fitness for the function of the Supreme Court is zero,’’ un-
quote. 

We have all now had the opportunity to review your extensive 
record as a lawyer, a policy adviser, and an administrator. 
Throughout your career, you have consistently demonstrated the 
all too rare combination of first-rate intellect and intensely prag-
matic approach to identifying and solving problems. 

Last summer, during then Judge Sotomayor’s confirmation hear-
ings, I focused on the current Court’s handling of business cases, 
as a number of folks have talked about today. I am convinced, by 
education, experience and inclination, that the integrity of our cap-
ital markets, U.S. capital markets, along with our democratic tradi-
tions, is what makes America great. 

Too often, however, today’s Supreme Court seems to disregard 
settled law and Congressional policy choices in order to promote 
business interests at the expense of the people’s interest. With its 
preempting state consumer protection in Medtronic, striking down 
punitive damage awards in Exxon, restricting the access to the 
courts in Twombly, or overturning 96 years of pro-consumer anti-
trust law in Leegin, this Court gives me the impression that in 
business cases, the working majority is business oriented to a fault. 

The Exxon case demonstrates how this pro-business orientation 
can effect the lives of ordinary people. In that case, four of the 
eight justices who participated voted to bar all punitive damages 
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in maritime cases against employers, like Exxon, for their employ-
ees’ reckless behavior. 

Justice Alito did not participate in the case. So the Court split 
4–4 on this point. But had he participated and voted with the con-
servatives on the Court, then today, individuals harmed by oil 
spills like Exxon Valdez would be subject to a flat ban on punitive 
damages in maritime accidents. 

As we consider the current disaster in the Gulf, the prospect is 
worth contemplating. 

As has been said several times, but, again, worth repeating, the 
Court’s decision last fall in the Citizens United case, which several 
of my colleagues have mentioned, is the latest example of the 
Court’s pro-corporate bent. The majority opinion in that case 
should put the nail in the coffin of the claims that judicial activism 
is a sin committed by judges of only one political ideology. 

What makes the Citizens United decision particularly troubling 
is that it is at odds with what some of the Court’s most recently 
confirmed members said during their confirmation hearings. 

We heard a great deal, a great deal, about their deep respect for 
existing precedent. Now, however, the respect seems to vanish 
whenever it interferes with the desired pro-business outcome. 

As I have said before, charges of judicial activism are often 
unhelpful, empty epithets divorced from a real assessment of judi-
cial temperament. But that does not mean the term ‘‘judicial activ-
ism’’ is necessarily meaningless. 

If we want to take the term seriously, it might mean a failure 
to defer to the elected branches of government; it might mean dis-
regard of longstanding precedent; it might mean deciding cases 
based on personal policy preferences rather than the law; or, it 
might mean manipulating a case to get at issues not squarely pre-
sented by the parties. 

Now, by any of these definitions, the decision in Citizens United 
was a highly activist decision. First, the Court summarily over-
turned years of settled precedent and statutory law that had lim-
ited the influence of corporate electioneering. 

Second, the Court took it upon itself to order that the case be re- 
argued on broad constitutional grounds, which neither party in the 
case had asked it to do. In effect, the justices wrote their own ques-
tion of the case in order to obtain the desired result. 

I share the fear expressed by Justice Stevens in his dissent that 
the Court’s focus on results—on results—rather than the law in 
this and other cases will do damage to the Court as an institution. 

General Kagan, I plan to spend the bulk of my time asking you 
about the Court’s business cases based on my concern about its ap-
parent bias. One of the aspirations of the American judicial system 
is that it render justice equally to ordinary citizens and to the most 
powerful. 

We need justices on the Supreme Court who not only understand 
that aspiration, but are also committed to making it a reality. For 
Americans to have faith in the rule of law, we need one justice sys-
tem in this country, not two. 

Very soon, those of us up here will be done talking, thank good-
ness, and you will have a chance to testify and then to answer our 
questions. I look forward to your testimony. 
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Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you. And just before we go to Senator 

Franken, just so you understand what the schedule is, Solicitor 
General and others, once Senator Franken finishes, we are going 
to just stay here in the room. It is going to take about a minute 
to rearrange the tables, as the two Senators who are going to intro-
duce you will. And then you get a chance to speak. 

Senator Franken. 

STATEMENT OF HON. AL FRANKEN, A U.S. SENATOR FROM 
THE STATE OF MINNESOTA 

Senator FRANKEN. Thank you, Mr. Chairman. 
As the Chairman just pointed out, General Kagan, I am last, and 

that is because I am most junior. But Senator Byrd was always 
kind to me, even though he was a giant of this institution. And I 
was moved that he always came in when we needed him, even dur-
ing the deep snows of late December. 

I would have to serve until I am 118 years old to serve as long 
as Senator Byrd. I very much doubt that will happen or that I will 
have a legacy as permanent as his. I would also like to extend my 
condolences to Justice Ginsburg and her family and she is in our 
thoughts and prayers. 

Every Senator who has spoken before me has sworn to support 
and defend the Constitution of the United States, and so have I. 
There are few things that we do that are more important to ful-
filling that oath than making sure that the justices of the Supreme 
Court are brilliant, humane, and just individuals. 

But these hearings are also a learning experience for the people 
of Minnesota and for every American. Before I joined the U.S. Sen-
ate, I watched every televised confirmation hearing—not the whole 
thing, of course, but at least part. And I think part of my job is 
to continue that learning experience for the American people. 

Now, last year, I used my time during these hearings to high-
light what I think is one of the most serious threats to our Con-
stitution and to the rights and guarantees of the American people: 
the activism of the Roberts Court. 

I noted that for years, conservatives running for the Senate have 
made it almost an article of faith that they will not vote for activist 
judges who make law from the bench. And when asked to name a 
model justice, they would often cite Justice Thomas, who I noted 
has voted to overturn more Federal laws than Justice Stevens and 
Justice Breyer combined. 

In recent campaign cycles, you would also hear the name of Jus-
tice Roberts. Well, I think we have established very convincingly, 
we did during the Sotomayor hearing, that there is such a thing 
as judicial activism; there is such a thing as legislating from the 
bench; and, it is practiced repeatedly by the Roberts Court and it 
has cut in only one direction—in favor of powerful corporate inter-
ests and against the rights of individual Americans. 

In the next few days, I want to continue this conversation, be-
cause I think things have only gotten worse. So I want to say one 
thing to the people of Minnesota who are watching on TV or listen-
ing. With few exceptions, whether—and I’m echoing Senator 
Cardin here—whether you’re a worker, a pensioner, a small busi-
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ness owner, a woman, a voter, or a person who drinks water, your 
rights are harder to defend today than they were 5 years ago. 

My State has been victim to the third-largest Ponzi scheme in 
history, and yet in 2008, in a case called Stoneridge, the Roberts 
Court made it harder for investors to get their money back from 
people who defrauded them. 

The Twin Cities have more older workers per capita than almost 
any other city in the Nation, and yet in 2009, in a case called 
Gross, the Roberts Court made it easier for corporations to fire 
older Americans and get away with it. 

Minnesota has more wetlands than all but three states, yet in a 
case called Rapanos, the Court cut countless streams and wetlands 
out of the Clean Water Act, even though they had been covered for 
up to 30 years. 

Minnesota banned all corporate spending in state and local elec-
tions in 1988, and yet in January, in Citizens United, the Roberts 
Court nullified our state laws and turned back a century of federal 
law by allowing corporations to spend as much money as they 
want, whenever they want, in our elections—and not just federal 
elections, Duluth elections, Bemidji elections, Minnesota elections. 
There is a pattern here. Each of these decisions was won with five 
votes and in each of these decisions that bare majority used its 
power to help big business. 

There is another pattern here. In each of those decisions, in 
every one, Justice John Paul Stevens led the dissent. Now, Justice 
Stevens is no firebrand liberal. He was appointed to the Seventh 
Circuit by Richard Nixon. He was elevated to the Supreme Court 
by Gerald Ford. By all accounts, he was considered a moderate. 
And yet he didn’t hesitate to tell corporations that they aren’t a 
part of ‘‘we the people’’ by whom and for whom our Constitution 
was established, and he didn’t flinch when he told the President 
that the executive is bound to comply with the rule of law. General 
Kagan, you’ve got big, big shoes to fill. 

But before I turn it over to you, I want to talk a bit more about 
one of the decisions I mentioned. I want to talk more about Citizens 
United. Now, you’ve heard a lot about this decision already today, 
but I want to come at it from a slightly different angle. There is 
no doubt that the Roberts Court’s disregard for a century of federal 
law, the decades of Supreme Court’s own rulings, is wrong and 
shocking. It has torn a gaping hole in our election laws. 

So of course I’m worried about how Citizens United is going to 
change our elections, but I am more worried about how this deci-
sion is going to affect our communities and our ability to run those 
communities without a permission slip from big business. 

Let me give you two examples of what I’m talking about. In the 
early 1960s, car companies knew that they could avoid a large 
number of fatalities by installing seatbelts in every vehicle, but 
they didn’t want to. They said safety doesn’t sell. But Congress 
didn’t listen to the car companies. So in 1966, Congress passed a 
law requiring that all passenger cars have seatbelts. Since then, 
the fatality rate from car accidents has dropped by 71 percent. 

Here is another story. Around the same time that we passed the 
seatbelt law, people started to realize that leaded gasoline that cars 
ran on was poisoning our air. But oil companies didn’t want to take 
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the lead out of gasoline because altering their refineries was going 
to be, in the words of the Wall Street Journal, ‘‘a multi-billion dol-
lar headache.’’ But in 1970, Congress passed the Clean Air Act any-
way, and thanks in part to that law, by 1995 the percentage of chil-
dren with elevated levels of lead in their blood had dropped by 84 
percent. 

Along with the Clean Water Act of 1972, the Clean Air Act of 
1970 and the Motor Vehicle Act, are the three pillars of the modern 
consumer safety and environmental laws. Here is something else 
they have in common: they were all passed around 60 days before 
an election. 

Do you think those laws would have stood a chance if Standard 
Oil and GM could have spent millions of dollars advertising against 
vulnerable Congressmen, by name, in the last months before their 
elections? I don’t. So here’s my point, General Kagan. Citizens 
United isn’t just about election law, it isn’t just about campaign fi-
nance law. It’s about seatbelts, it’s about clean air and clean water, 
it’s about energy policy and the rights of workers and investors, it’s 
about health care. It’s about our ability to pass laws that protect 
the American people, even if it hurts the corporate bottom line. 

As Justice Stevens said, it’s about our need to prevent corpora-
tions from undermining self-government. But I think you know 
that. General Kagan, you’ve shown remarkable skill as a lawyer for 
our government, remarkable candor as one of its critics—say, for 
example, about Supreme Court confirmation hearings. I like that 
and I want to see that legal skill in action. I want to see if you 
might continue the work of Justice Stevens. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much, Senator Franken. I ap-

preciate your statement. 
I would ask the staff if we could set up the table because I no-

ticed Chairman Kerry and Senator Brown are here. Everybody just 
stay where you are. I appreciate both Senators being here. I know 
everybody’s had to rearrange their own schedule. We’ve been locked 
in this room, but I’m told that there’s been a number of thunder-
storms in the area. Senator Brown, I think you were flying back 
from Massachusetts. That could not have been very much fun. 

The first witness is Senator John Kerry. He’s a senior U.S. Sen-
ator from Massachusetts. He’s Chairman of the Senate Foreign Re-
lations Committee. I’ve had the privilege of serving with him ever 
since he came to the Senate. He’s a decorated Vietnam veteran. 
From his groundbreaking work on the Iran Contra scandal to his 
leadership in global efforts to combat AIDS, Senator Kerry has dis-
tinguished himself as one of our Nation’s most respected voices on 
national security and international affairs, and chairs the prestige 
Foreign Relations Committee. 

So Senator Kerry—Chairman Kerry—we’re pleased to have you 
before our Committee today. Please go ahead, sir. 
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PRESENTATION OF ELENA KAGAN, NOMINEE TO BE AN ASSO-
CIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 
STATES BY HON. JOHN KERRY, A U.S. SENATOR FROM THE 
STATE OF MASSACHUSETTS 
Senator KERRY. Thank you very much, Chairman Leahy, for 

those kind words of introduction, Ranking Member Sessions, and 
to all my colleagues on the important Judiciary Committee at this 
important moment. 

Members of the Committee, Mr. Chairman, 16 years ago I had 
the privilege to introduce Steven Briar to this Committee. With the 
loss today of Senator Byrd, I am particularly reminded of Senator 
Kennedy sitting beside me that day. As you all know better than 
anybody, Senator Kennedy served on this Committee for 46 years 
and I know the pride he would feel seeing Elena Kagan nominated 
for the Supreme Court of the United States. 

When Ted introduced then-Judge Briar, he quoted Oliver Wen-
dell Holmes, that ‘‘every calling is great when greatly pursued.’’ 
Those words applied to Steven Briar, and I can share with you my 
complete and total confidence that they apply equally to Solicitor 
General Elena Kagan. 

Massachusetts is proud, Mr. Chairman, of Elena Kagan’s accom-
plishments. We believe that through these hearings, as each of you 
get to know her as we do, she will earn broad bipartisan support, 
just as she did when she was nominated as Solicitor General. 

By now, every one of us has heard many times repeated, and you 
know well, the high points of her record: a trail-blazing pace culmi-
nating in her selection as the first woman to serve as the dean of 
Harvard Law School, and the first woman to serve as Solicitor Gen-
eral. 

If confirmed, she will make history once again. In an America 
where women comprise more than half the population, she will join 
Justices Ginsburg and Sotomayer, and, for the first time in our his-
tory, a full third of the U.S. Supreme Court will be women. 

But there is much more than distinguishes Elena. Her life has 
really been characterized by her passion for public service and her 
awareness of what it means to be a good public citizen. A close 
friend from her days clerking for Justice Marshall remembers 
Elena interviewing at a big law firm in New York, meeting with 
a young partner who, with no family to support, was pulling in 
close to a million dollars a year. 

So Elena asked him, ‘‘What do you do with all that money? ’’ He 
replied, ‘‘I buy art.’’ Elena just shook her head, in the conviction 
that there really were better ways to expend her life’s work, and 
she continued to pursue efforts to more directly impact the lives of 
those around her. 

Her skills and intellect very quickly came to the attention of the 
Clinton White House, which is when I first got to know her. I had 
been asked by the Chairman of the Commerce Committee, Senator 
Hollings, our old friend, to help break through a stalemate on a bi-
partisan tobacco bill. It was a difficult issue for both caucuses. 
Elena became the administration’s point person. 

When we started out, no one gave us any hope of being close to, 
or getting close to passage. But Elena camped out in the vice presi-
dent’s office off the Senate floor, shuttling back and forth to the 
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White House. She worked day and night equally with both sides of 
the aisle, working every angle, thinking through every single ap-
proach. On the eve of the Commerce Committee’s mark-up, things 
appeared to be falling apart, something we’re all too familiar with 
here. 

But Elena simply wasn’t going to let that happen. That was an 
unacceptable outcome. She got together with the Republican Sen-
ators and staff and she listened carefully. She helped all of us to 
meet the last-minute objections. It was classic Elena. She saw a 
path forward when most people saw nothing but deadlock, and it 
led to a 19:1 vote to pass the bill out of committee, a mark of bipar-
tisanship and consensus building that few believed was possible. 

That is what I believe Elena Kagan will bring to the court. She 
was tough and tenacious in argument when necessary, but she also 
knew when it was necessary to strike a compromise. She had a 
knack for knowing how to win people over, an ability to make peo-
ple see the wisdom of an argument. 

I remember lots of late nights in a very quiet Capitol Building, 
walking off the Senate floor to meet with my staff and Elena. In-
variably, Elena would be the one to have a new idea, a fresh ap-
proach. It was a tutorial in consensus building from someone for 
whom it was pure instinct and it won Elena the respect of Repub-
licans and Democrats alike. 

No doubt, her hands-on experience working the governance proc-
ess is actually, in this day and age and in this moment of the court, 
probably an enormous asset. Frankly, I think it’s a critical compo-
nent of what makes her a terrific choice, someone who really un-
derstands how laws are created and the real-world effects of their 
implementation. It’s a reminder of why some of the greatest jus-
tices in our history were not judges before they sat on the court. 
Among those are names like Frankfurter and Brandeis. 

I might add that she brought the same pragmatic knack for con-
sensus building to her stewardship at Harvard Law School. There, 
she found what was affectionately acknowledged—I emphasize ‘‘af-
fectionately acknowledged’’—as a dysfunctional and divided campus 
and she transformed it again to a cohesive institution, winning 
praise from students and faculty across the ideological spectrum. 

Elizabeth Warren, Elena’s colleague at Harvard and chair of the 
Congressional panel currently overseeing our economic relief effort, 
says, simply, ‘‘she changed morale around here’’. 

Charles Fried, the former Solicitor General under President 
Reagan and renowned conservative and constitutional expert says 
of her prospects as a justice on the Supreme Court: ‘‘I think Elena 
would be terrific because, frankly, the court is stuck. The great 
thing about Elena is, there’s a freshness about her that promises 
some possibility of getting away from the formulas that are 
wheeled out today on both sides. I have no reservations about her 
whatsoever.’’ 

John Manning, the first hire under Kagan’s deanship, a conserv-
ative and an expert on textualism and separation of powers, says, 
‘‘I think one of the things you see in Kagan as dean was that she 
tried to hire folks with different approaches to law and different 
ideological perspectives. She was equally as strong in her praise for 
Scalia as she was in her praise for Breyer. She celebrated both. It’s 
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a good predictor of how she’ll be as a judge. She would be fair and 
impartial, the sort of judge who would carefully consider briefing 
an argument in every case, the sort of judge I would want if I 
didn’t know which side of the case I was arguing.’’ 

And so in closing, my colleagues, I’m glad that in these next days 
you’re going to get a chance to know Elena, as so many of us have 
in Massachusetts, the way she thinks, her approach to the law, an 
extremely capable public servant, well grounded in the Constitu-
tion, and I assure you, deeply committed to the values that we all 
share as Americans. 

I will always remember what Justice Potter Stewart said about 
what makes a first-rate judge. He said, ‘‘The mark of a good judge 
is a judge whose opinion you can read and have no idea if the judge 
was a man or a woman, a Republican or Democrat, Christian or 
Jew, you just know he or she was a good judge.’’ I believe that 
Elena Kagan will meet that standard and I have every confidence 
that she’ll be an outstanding justice of the Supreme Court in every 
sense of the word. 

So, thank you, Mr. Chairman, for the privilege of introducing 
this superb nominee. 

Chairman LEAHY. Thank you very much. 
Also, we have Senator Scott Brown. Senator Brown was elected 

this January to fill the seat of one of this body’s most beloved mem-
bers, Senator Ted Kennedy, who was actually the longest-serving 
of either party on the Senate Judiciary Committee in the history 
of the Senate. 

Senator Brown serves on the Senate Committee on Armed Serv-
ices, the Committee on Veterans Affairs, and the Homeland Secu-
rity and Governmental Affairs Committee. Prior to his election to 
the U.S. Senate, Senator Brown served in the Massachusetts State 
Senate, where he advocated for children’s and victims’ rights and 
worked to promote environmental and good government initiatives. 

He is a 30-year member of the Massachusetts Army National 
Guard. Do I have that correct, 30-year? He was awarded the Army 
Commendation Medal for meritorious service in homeland security 
following the terrorist attacks of September 11th, 2001. I know, 
from my conversation I had with you at the end of last week, that 
you had to move a number of things around to get here this after-
noon. I want you to know the Committee appreciates that. 

Please go ahead, Senator Brown. 

PRESENTATION OF ELENA KAGAN, NOMINEE TO BE AN ASSO-
CIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 
STATES BY HON. SCOTT BROWN, A U.S. SENATOR FROM THE 
STATE OF MASSACHUSETTS 

Senator BROWN. Well, thank you, Mr. Chairman. The thanks is 
to you for accommodating Senator Kerry and me in adjusting your 
schedules. It means a lot to sit next to Senator Kerry and make 
the presentation to you and to Ranking Member Sessions and the 
members of the Committee, and I am pleased to join you in uphold-
ing a longstanding tradition of introducing Elena Kagan of Massa-
chusetts to the Committee. 

First, though, I would like to express my heartfelt condolences to 
Senator Byrd’s family for the loss that they’ve suffered during this 
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difficult time. Although I only served briefly with Senator Byrd, I 
was well aware of his deep and longstanding commitment to the 
Senate and what it stood for. He represented the people of West 
Virginia with great class and dignity. I also am saddened to hear 
of the passing of Martin Ginsburg, the husband of Justice Ruth 
Bader Ginsburg, and I offer my condolences to Justice Ginsburg 
and her family. 

I wish to congratulate Ms. Kagan on her nomination. It’s an 
honor to introduce her today. I had the pleasure of meeting her last 
month and found her to be an impressive and pleasant individual. 
I indicated then, and I look forward to attending this Committee’s 
hearings to learn more about her record, her philosophy, and her 
qualifications. 

As an attorney myself, I recognize an impressive legal resume 
when I see one, and there’s no doubt that Ms. Kagan has gone far 
since graduating from Harvard Law School magna cum laude in 
1986. Following her law school days in Cambridge, Ms. Kagan 
clerked for appellate court judge and U.S. Supreme Court Justice 
Thurgood Marshall. 

Then she entered private legal practice at a prestigious Wash-
ington, DC law firm before joining the faculty of the University of 
Chicago School, where she earned tenure in 1995. From 1995 to 
1999, she served with the Clinton administration first as an asso-
ciate White House counsel, and then in positions with the Domestic 
Policy Council. 

In 1999, she returned to Massachusetts to join the faculty of 
Harvard Law School—you heard Senator Kerry mention some of 
her accolades there—where she would become, later, dean and 
Charles Hamilton Houston Professor of Law. 

While at Harvard, her article, ‘‘Presidential Administration’’, was 
named the year’s top scholarly article by the American Bar Asso-
ciation’s Section on Administrative Law and Regulatory Practice. 

President Obama nominated Ms. Kagan to be Solicitor General 
on January 5, 2009, and I’m very proud that our Nation’s first fe-
male Solicitor General has such deep roots in Massachusetts. If 
confirmed, she would be the third woman on the Supreme Court 
and only the first in the history of our court. 

As Solicitor General, she frequently represents the United States 
before the Supreme Court and she’s argued several high-profile 
cases before the court, and was recently victorious in the Holder v. 
Humanitarian Law Project case which held that Congress’s prohibi-
tion of material support and resources to foreign terrorist organiza-
tions is constitutional. 

She’s undoubtedly a brilliant woman who has served her country 
in a variety of capacities and has made significant contributions to 
Massachusetts, and I certainly thank her for that. This Committee, 
as you know, Mr. Chairman and members of the Committee, is 
about to embark on one of the most serious duties that the Senate 
is constitutionally tasked with, something that I am honored to 
play a small part in: vetting the qualifications, temperament, and 
philosophy of a lifetime appointment, something that is very, very 
serious and very important. 

I look forward to Ms. Kagan’s responses to the Committee’s ques-
tions. I know that I have some of my own, and I’m quite sure my 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00064 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



55 

colleagues here today do as well. Our constitutional duty of advice 
and consent is imperative and should not be taken lightly, and I 
plan not to take it lightly as well. 

In closing, I look forward to a thorough and fair examination of 
Ms. Kagan’s record. I want to thank you, Mr. Chairman and Rank-
ing Member Sessions and members of the Committee, for adjusting 
your schedules to allow Senator Kerry and me to come before you. 

Thank you. 
Chairman LEAHY. Thank you very much. As I said, you’re the 

ones that adjusted yours. I thank you both for being here and I ap-
preciate that. 

The staff will reset the table and we can invite Ms. Kagan back 
to the table. 

I would note that we actually come now to really the beginning 
of what is for all Senators one of the most important and most 
cherished part of our duties, the advice and consent. I stated at the 
beginning of this hearing, there’s only one person who can nomi-
nate somebody to the Supreme Court and that person is going to 
affect 300 million Americans, but only 100 of us get to vote. That 
process will begin now. 

Solicitor General, please stand and raise your right hand. 
[Whereupon, the witness was duly sworn.] 
Chairman LEAHY. Thank you. Please be seated. 
Solicitor General Kagan, I know you have an opening statement. 

I will—now the floor is yours. 

STATEMENT OF ELENA KAGAN, SOLICITOR GENERAL OF THE 
UNITED STATES 

Solicitor General KAGAN. Thank you very much, Mr. Chairman, 
Senator Sessions, and members of the Committee. I’d like to thank 
Senators Kerry and Brown for those generous introductions. I also 
want to thank the President again for nominating me to this posi-
tion. I’m honored and humbled by his confidence. 

Let me also thank all the members of the Committee, as well as 
many other Senators, for meeting with me in these last several 
weeks. I’ve discovered that they call these courtesy visits for a rea-
son: each of you has been unfailingly gracious and considerate. 

I know that we gather here on a day of sorrow for all of you, for 
this body, and for our Nation with the passing of Senator Byrd. I 
did not know him personally as all of you did, but I certainly knew 
of his great love for this institution, his faithful service to the peo-
ple of his State, and his abiding reverence for our Constitution, a 
copy of which he carried with him every day, a moving reminder 
to each of us who serves in government of the ideals we must seek 
to fulfill. All of you and all of Senator Byrd’s family and friends are 
in my thoughts and prayers at this time. 

I would like to begin by thanking my family, friends and stu-
dents who are here with me today. I thank them for all the sup-
ports they’ve given me during this process and throughout my life; 
it’s really wonderful to have so many of them behind me. 

I said, when the President nominated me, that the two people 
missing were my parents, and I feel that deeply again today. My 
father was as generous and public-spirited a person as I’ve ever 
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known, and my mother set the standard for determination, cour-
age, and commitment to learning. 

My parents lived the American dream. They grew up in immi-
grant communities. My mother didn’t speak a word of English until 
she went to school, but she became a legendary teacher, and my 
father a valued lawyer. They taught me and my two brothers, both 
high school teachers, that this is the greatest of all countries be-
cause of the freedoms and opportunities it offers its people. I know 
that they would have felt that today and I pray that they would 
have been proud of what they did in raising me and my brothers. 

To be nominated to the Supreme Court is the honor of a lifetime. 
I’m only sorry that, if confirmed, I won’t have the privilege of serv-
ing there with Justice John Paul Stevens. His integrity, humility, 
and independence, his deep devotion to the court and his profound 
commitment to the rule of law, all these qualities are models for 
everyone who wears, or hopes to wear, a judge’s robe. 

If given this honor, I hope I will approach each case with his 
trademark care and consideration. That means listening to each 
party with a mind as open as his to learning and persuasion, and 
striving as conscientiously as he has to render impartial justice. 

I owe a debt of gratitude to two other living justices. Sandra Day 
O’Connor and Ruth Bader Ginsburg paved the way for me and so 
many other women in my generation. Their pioneering lives have 
created boundless possibilities for women in the law. I thank them 
for their inspiration, and also for the personal kindnesses they 
have shown me. 

My heart goes out to Justice Ginsburg and her family today. Ev-
eryone who ever met Marty Ginsburg was enriched by his incred-
ible warmth and humor and generosity, and I’m deeply saddened 
by his passing. 

Mr. Chairman, the law school I had the good fortune to lead has 
a kind of motto spoken each year at graduation. We tell the new 
graduates that they are ‘‘ready to enter a profession devoted to 
those wise restraints that make us free.’’ That phrase has always 
captured, for me, the way law and the rule of law matters. What 
the rule of law does is nothing less than to secure for each of us 
what our Constitution calls the ‘‘blessings of liberty,’’ those rights 
and freedoms, that promise of equality that have defined this Na-
tion since its founding. What the Supreme Court does is to safe-
guard the rule of law through a commitment to even-handedness, 
principle, and restraint. 

My first real exposure to the court came almost a quarter cen-
tury ago when I began my clerkship with Justice Thurgood Mar-
shall. Justice Marshall revered the court, and for simple reason: in 
his life, in his great struggle for racial justice, the Supreme Court 
stood as the part of government that was most open to every Amer-
ican and that most often fulfilled our Constitution’s promise of 
treating all persons with equal respect, equal care, and equal at-
tention. 

The idea is engraved on the very face of the Supreme Court 
building: ‘‘Equal Justice Under Law.’’ It means that everyone who 
comes before the court, regardless of wealth, or power, or station, 
receives the same process and the same protections. What this 
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commands of judges is evenhandedness and impartiality. What it 
promises is nothing less than a fair shake for every American. 

I’ve seen that promise up close during my tenure as Solicitor 
General. In that job, I serve as our government’s chief lawyer be-
fore the Supreme Court, arguing cases on issues ranging from cam-
paign finance, to criminal law, to national security. And I do mean 
argue. In no other place I know is the strength of a person’s posi-
tion so tested, and the quality of a person’s analysis so deeply 
probed. No matter who the lawyer or who the client, the court re-
lentlessly hones in on the merits of every claim and its support in 
law and precedent. 

And because this is so, I always come away from my arguments 
at the court with a renewed appreciation of the commitment of 
each justice to reason and principle, a commitment that defines 
what it means to live in a Nation under law. 

For these reasons, the Supreme Court is a wondrous institution. 
But the time I spent in the other branches of government remind 
me that it must also be a modest one, properly deferential to the 
decisions of the American people and their elected representatives. 
What I most took away from those experiences was simple admira-
tion for the democratic process. That process is often messy and 
frustrating, but the people of this country have great wisdom and 
their representatives work hard to protect their interests. 

The Supreme Court, of course, has the responsibility of ensuring 
that our government never oversteps its proper bounds or violates 
the rights of individuals, but the court must also recognize the lim-
its on itself and respect the choices made by the American people. 

I am grateful beyond measure for the time I spent in public serv-
ice, but the joy of my life has been to teach thousands of students 
about the law and to have had the sense to realize that they had 
much to teach me. I’ve led a school whose faculty and students ex-
amine and discuss and debate every aspect of our law and legal 
system, and what I’ve learned most is that no one has a monopoly 
on truth or wisdom. 

I’ve learned that we make progress by listening to each other 
across every apparent political or ideological divide. I’ve learned 
that we come closest to getting things right when we approach 
every person and every issue with an open mind. I’ve learned the 
value of a habit Justice Stevens wrote about more than 50 years 
ago, of understanding before disagreeing. 

I will make no pledges this week other than this one: that if con-
firmed, I will remember and abide by all these lessons. I will listen 
hard to every party before the court and to each of my colleagues. 
I will work hard and I will do my best to consider every case im-
partially, modestly, with commitment to principle and in accord-
ance with law. That is what I owe to the legacy I share with so 
many Americans. 

My grandparents came to this country in search of a freer and 
better life for themselves and their families. They wanted to escape 
bigotry and oppression, to worship as they pleased, and work as 
hard as they were able. They found in this country, and they 
passed on to their children and their children’s children, the bless-
ings of liberty. 
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Those blessings are rooted in this country’s Constitution and its 
historic commitment to the rule of law. I know that to sit on our 
Nation’s highest court is to be a trustee of that inheritance, and if 
I have the honor to be confirmed, I will do all I can to help pre-
serve it for future generations. 

Thank you, Mr. Chairman. Thank you, members of the Com-
mittee. 

Chairman LEAHY. Well, thank you, Solicitor General Kagan. I 
thank all the members of both sides of the aisle who have stayed 
and have been so attentive. 

We will come back here at 9 a.m. tomorrow. We stand in recess. 
[Whereupon, at 4:05 p.m. the Committee was recessed.] 
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THE NOMINATION OF ELENA KAGAN TO BE 
AN ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES 

TUESDAY, JUNE 29, 2010 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 9 a.m., in room SH– 

216, Hart Senate Office Building, Hon. Patrick J. Leahy, Chairman 
of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Specter, 
Schumer, Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, 
Franken, Sessions, Hatch, Grassley, Kyl, Graham, Cornyn, and 
Coburn. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. Good morning everyone. Today Justice John 
Paul Stevens’ resignation from the Supreme Court takes effect. I 
appreciated your recognition of his service to the country in your 
opening statement Solicitor General Kagan. 

He was the first person, the first Supreme Court nomination I 
was able to vote on as a very young and very junior member of the 
U.S. Senate. But you spoke eloquently about the rule of law, secur-
ing the blessings of liberty, about the Constitution, and about your 
respect for all three branches of our democratic Government. And 
I appreciate your pledge to consider every case impartially, mod-
estly, with commitment to principle, and in accordance with law. 

So this morning we begin our questioning. Senator Sessions and 
I talked about this. Each Senator, Republicans and Democrats, will 
have a 30-minute round, and we will alternate back and forth. So 
I will begin the first round. 

Solicitor General Kagan—and you can start the clock. Solicitor 
General Kagan, you spoke yesterday about your parents, children 
of immigrants, the first in their families to attend college. I was 
struck when you said that your mother did not learn English until 
she was ready to go to school, and I can—that was the same with 
my mother and my wife. 

Before we get to questions about the important role that the Su-
preme Court plays in American lives, do you want to share with 
us some additional thoughts about the values your parents taught 
you that put you on the path to teaching and law and public serv-
ice? Because that may give us a better idea of who you are. 
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Ms. KAGAN. Gosh, Chairman Leahy, thank you for giving me 
that opportunity. That is a wonderful opportunity. 

My parents, of course, were—they were loving, wonderful par-
ents, but they were also people who worked hard for their commu-
nities, and I think that is what I most took away from them, is the 
value of serving the communities that you live in and serving other 
people. And I guess I got a little bit from each side. My father, I 
said, was a lawyer. He was a lawyer for ordinary people. He was 
the kind of lawyer who, if you needed a will drawn up, he would 
draw up your will, and if you had problems on your taxes, he would 
help you with that. And then one of the things that he did quite 
a lot of was he helped tenants in New York City. The neighborhood 
we lived in was in the process of some change as I was growing 
up, and many people were sort of being forced out of their homes. 
And he made it really part of his legal work to ensure that either 
they could stay in their homes, or at least if they did need to move 
to another neighborhood, they could take something with them to 
establish a good life there. 

And he was also a person who spent an enormous amount of 
time thinking about that neighborhood. He was involved in lots of 
community boards and citizen groups of various kinds, thinking 
about environmental projects and land use projects. He really 
treated that neighborhood of New York City as just—you know, he 
just so much cared about the welfare of it and poured his heart and 
soul into trying to improve it. 

And I think what I learned from him was just the value of public 
service, was just the value of doing what you can in your neighbor-
hood or in your Nation or wherever you can find that opportunity 
to help other people and to serve the Nation. So that is what I most 
took away from my father. 

My mother was—I said yesterday she was a kind of legendary 
teacher. She died only a couple of years ago, and my brothers and 
I, we expected a small funeral. We expected not very many people 
to attend. I do not have a large family. And instead, just tons and 
tons of people showed up, and we could not figure out who they all 
were. And it turned out that these people, who were then middle- 
aged, you know, 30-year-olds, 40-year-olds, whatever, they had had 
my mother as a sixth grade teacher decades ago, and they were 
people who just wanted to come and pay their respects because— 
they kept on coming up to me and my brothers and saying, ‘‘At the 
age of 12, your mother taught me that I could do anything.’’ And 
she was really demanding. She was a really tough teacher. You 
know, it was not—you did not slide by in Mrs. Kagan’s class. But 
she got the most out of people, and she changed people’s lives be-
cause of that. 

And if I look at my own career in this kind of strange way, not 
planned but in the sort of strange way, I think, you know, part of 
my life is my father and part of my life is my mother, that part 
of my life has been in public service. I have been really blessed 
with the opportunities I have had to work in Government and to 
serve this Nation. And then part of my life is teaching, which I 
take enormous pleasure and joy from. I am looking over your right 
shoulder—your left shoulder, right on my side, and there is a stu-
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dent of mine right there. And maybe there are some other students 
that are around the room. And it is a kind of great thing. 

Chairman LEAHY. We are doing our best to make Jeremy blush. 
[Laughter.] 
Chairman LEAHY. But, you know, these things that I—I mean, 

each one of us, I think, can speak about what our parents, what 
they brought to us, and it seems to me they gave you some pretty 
strong values. So that speaks about who you are as a person, and 
now we go to some of your legal abilities, and some have criticized 
your background or your legal arguments. They have even gone to 
what did you write on college papers. 

The Chairman of the Republican National Committee criticized 
you last month for agreeing with Justice Thurgood Marshall’s ob-
servation that our Constitution, as originally drafted, was imper-
fect. The criticism surprised me because everything you read about 
the Founders, they knew that they would lay down something that 
would not cover every foreseeable thing. I mean, how could they 
possibly foresee what the country is today? They wrote in broad 
terms. They could not foresee every challenge. 

So what is your response to this criticism of you that was made 
because you agreed with Justice Marshall? How would you describe 
the way the Constitution has been amended since it was originally 
drafted? 

Ms. KAGAN. Well, Chairman Leahy, the Framers were incredibly 
wise men, and if we always remember that, we will do pretty well, 
because part of their wisdom was that they wrote a Constitution 
for the ages. And this was very much in their mind. This was part 
of their consciousness. You know, even that phrase that I quoted 
yesterday from the Preamble of the Constitution, I said the Con-
stitution was ‘‘to secure blessings of liberty.’’ I did not quote the 
next part of that phrase. It said ‘‘blessings of liberty for themselves 
and their posterity.’’ So they were looking toward the future. They 
were looking generations and generations and generations ahead 
and knowing that they were writing a Constitution for all that pe-
riod of time, and that circumstances and that the world would 
change, just as it had changed in their own lives very dramatically. 
So they knew all about change. 

And they wrote a Constitution, I think, that has all kinds of pro-
visions in it, so there are some that are very specific provisions. It 
just says what you are supposed to do and how things are supposed 
to work. So it says to be a Senator, you have to be 30 years old, 
and that just means you have to be 30 years old. And it does not 
matter if people mature earlier, and it does not matter if people’s 
life spans change. You just have to be 30 years old because that 
is what they wrote and that is what they meant and that is what 
we should do. 

But there are a range of other kinds of provisions in the Con-
stitution of a much more general kind, and those provisions were 
meant to be interpreted over time, to be applied to new situations 
and new factual contexts. So the Fourth Amendment is a great ex-
ample of this. It says, ‘‘There shall be no unreasonable searches 
and seizures.’’ Well, what is unreasonable? That is a question. 

The Framers could have given like a whole primer on police prac-
tices, you know, which searches were reasonable and which 
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searches were not reasonable and lots of different rules for saying 
that. But they did not do that. And I think that they did not do 
that because of this incredible wisdom that they had that they 
knew that the world was going to change and that—you know, they 
did not live with bomb-sniffing dogs and with heat-detecting de-
vices. 

Chairman LEAHY. And computers and—— 
Ms. KAGAN. And companies and all these questions that judges, 

courts, everybody is struggling with—police—in the Fourth Amend-
ment context. 

And I think that they laid down—sometimes they laid down very 
specific rules. Sometimes they laid down broad principles. Either 
way we apply what they say, what they meant to do. So in that 
sense, we are all originalists. 

Chairman LEAHY. And we also have made changes, and the Bill 
of Rights, my own State of Vermont did not join the Union until 
they saw that the Bill of Rights was going to be ratified. We did 
the 19th Amendment, the expansion of votes for women; the 26th 
Amendment allowing 18-year-olds to vote. We have seen some 
major changes over the years. 

Yesterday I talked about how the Supreme Court interprets 
Plessy v. Ferguson. It was overruled by Brown v. Board of Edu-
cation, the same Constitution. But people realized how changes are 
in society. I cannot imagine anybody saying we should go back to 
Plessy v. Ferguson because that was decided first. 

I do recall you being a special counsel with Senator Biden on this 
Committee during a Supreme Court confirmation hearing. I was 
here. I was a little bit further down the row at the time. But you 
wrote a law review article and book review after in which you ar-
gued that these proceedings should be occasions to engage in a 
meaningful discussion of legal issues. 

Now, you set the standard. You probably reread those words—— 
Ms. KAGAN. Many times. 
[Laughter.] 
Chairman LEAHY. I will bet. I will bet. As have it, and I guar-

antee you, as have every single member of this Committee. 
Ms. KAGAN. And you know what? They have been read to me 

many times, too. 
[Laughter.] 
Chairman LEAHY. And probably will again. 
How are you going to live up to that standard? 
Ms. KAGAN. Senator Leahy, before I answer that question, may 

I say a little bit more about what you started with about constitu-
tional changes? 

Chairman LEAHY. Sure. 
Ms. KAGAN. Just to show my commitment to being open. All 

right? 
Chairman LEAHY. Go ahead. 
Ms. KAGAN. But you said something which just sort of triggered 

a thought in me, and I just wanted to—as you said, there are all 
these many changes that have happened to the Constitution, and 
I think it is important to realize that those changes do come in sort 
of two varieties. One is the formal amendment process, and I think 
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it was Senator Cornyn yesterday who talked about the formal 
amendment process, and that is tremendously important. 

So, you know, when Thurgood Marshall said that this was a de-
fective Constitution, you know, he was talking about the fact that 
this was a Constitution that counted slaves as three-fifths of a 
human being, that did not do anything about that original sin of 
our country. And the 14th amendment changed that. The 14th 
Amendment was an enormous break after the Civil War, and it cre-
ated a different Constitution for America. So partly the changes 
come in that way. 

But partly they come outside the formal amendment process as 
well, and what you said about Plessy and Brown is absolutely right, 
that if you look at the specific intent of the drafters of the 14th 
Amendment, they thought that the 14th Amendment was perfectly 
consistent with segregated schools. I mean, you just have to—you 
cannot really argue otherwise as a historical matter. But in Brown, 
the Court said otherwise, and, you know, step by step by step, deci-
sion by decision, in large part because of what Justice Marshall 
did, you know, we got to a place where the Court said it is incon-
sistent with the principle of equal protection of the laws that the 
drafters of the 14th Amendment laid down. It is inconsistent with 
that principle to have segregated schools. So that is a way in which 
change can happen as well. 

Now, to go to your real question—and I apologize for that digres-
sion. I have looked at that book review many times and been point-
ed to it, and here is what I think: I still think that the basic points 
of that book review were right, and the basic points were that the 
Senate has a very significant role to play in picking Supreme Court 
Justices, that is important who serves on the Supreme Court, that 
everybody should treat it as important, and that the Senate 
should—has a constitutional responsibility and should take that 
constitutional responsibility seriously, and also that it should have 
the information it needs to take that responsibility seriously, and 
part of that is getting some sense, some feel of how a nominee ap-
proaches legal issues, the way they think about the law, and I 
guess that is my excuse for giving you a little bit more even than 
you wanted about constitutional change. But I would say that there 
are limits on that. 

Now, some of the limits I talked about in that article itself. I 
mean, that article makes very clear that it would be inappropriate 
for a nominee to talk about how she will rule on pending cases or 
on cases beyond that that might come before the Court in the fu-
ture. So the article was very clear about that line. 

Now, when I came before this Committee in my SG hearing, Sen-
ator Hatch and I had some conversation because Senator Hatch 
said to me—and I am sorry he is not here. He said to me he 
thought that I had the balance a little bit off. He said, you know, 
in addition—he basically said it is not just that people can ask you 
about cases that come before the Court; they can ask you a range 
of questions that are a little bit more veiled than that, but they are 
really getting at the same thing. And if it is not right to say how 
you would rule on a case that is going to come before the Court, 
or that might, then it is also not right to ask those kinds of ques-
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tions, which essentially ask you the same thing without doing so 
in so many words. 

And I went back and forth a little bit with Senator Hatch, both 
in these hearings and on paper, and I basically said to Senator 
Hatch that he was right, that I thought that I did have the balance 
a little bit off and that I skewed it too much toward saying that 
answering is appropriate even when it would, you know, provide 
some kind of hints. And I think that that was wrong. I think that 
in particular it would not be appropriate for me to talk about what 
I think about past cases, you know, to grade cases, because those 
cases themselves might again come before the Court. 

Chairman LEAHY. Well, actually that would go into another area. 
You have been Solicitor General. You have argued a number of 
cases before the Supreme Court. The last person nominated di-
rectly to the Supreme Court not from a judgeship but from the ad-
ministration was when Justice Rehnquist was working for the 
Nixon administration and went directly to the Supreme Court. And 
then, I was not in the Senate at that time, but I was there when 
he was being nominated for Chief Justice, and I asked him about 
his refusal to recuse himself from a case called Laird v. Tatum. 
The Laird case involved the Nixon administration’s surveillance of 
Americans. 

As the Justice Department’s legal expert when he was working 
with the Justice Department for the Nixon administration, he testi-
fied before Congress about that case, but then after his confirma-
tion, he was part of a five-Justice majority in the very case in 
which he had testified, and he voted to dismiss the complaint alleg-
ing unlawful surveillance of lawful citizens’ political activity. 

Now, I realize Supreme Court Justices have to make up their 
own mind. I went back and forth with Justice Scalia about some 
things about his relationship with a former Vice President and 
then ruling on cases involving him. I regularly ask questions of 
nominees, not just to the Supreme Court but for other courts, about 
potential recusals. Now, Senator Sessions and I sent you a ques-
tionnaire, and in that we had the question of recusal, and you an-
swered it. It appears to me you take this very seriously. 

Tell me about what principles are you going to use to make 
recusal decisions, if you can do it just briefly, but then tell us some 
of the cases where you anticipate you are going to have to recuse. 

Ms. KAGAN. Senator Leahy, I think certainly as I said in that 
questionnaire answer that I would recuse myself from any case in 
which I have been counsel of record at any stage of the pro-
ceedings, in which I have signed any kind of brief. And I think that 
there are probably about ten cases—I have not counted them up 
particularly, but I think that there are probably about ten cases 
that are on the docket next year in which that is true, in which 
I have been counsel of record on a petition for certiorari or some 
other kind of pleading. So that is a flat rule. 

In addition to that, I said to you on the questionnaire that I 
would recuse myself in any case in which I have played any kind 
of substantial role in the process. I think that that would include— 
I am going to be a little bit hesitant about this because one of the 
things I would want to do is talk to my colleagues up there and 
make sure that this is what they think is appropriate, too. But I 
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think that that would include any case in which I have officially 
formally approved something. So one of the things that the Solic-
itor General does is approve appeals or approve amicus briefs to be 
filed in lower courts or approve interventions. 

Chairman LEAHY. I wish you would look seriously at that. I was 
really shocked by former Chief Justice Rehnquist’s position on the 
Laird case. I thought that was almost an open-and-shut question 
for recusal. The reason I mention it, the Supreme Court also has 
to have the respect of the American people, and certainly people 
can expect the Supreme Court to rule on some cases where they 
may or may not agree with them. But so long as you have respect 
for the Court, then they will understand that. If they see Justices 
involved in cases in which they had a financial interest, which 
seems pretty clear-cut, or other direct interests and then they rule 
on them, you can imagine this erodes the credibility of the Court. 
And I am very concerned about that no matter whether it is a Re-
publican President’s nominee or a Democratic President’s nominee. 

Two years ago, in District of Columbia v. Heller, the Supreme 
Court held the Second Amendment guarantees to Americans the 
individual right to keep and bear arms. I am a gun owner, as are 
many people in Vermont, and I agreed with the Heller decision. 
And just yesterday in McDonald v. the City of Chicago, the Court 
decided the Second Amendment right established in Heller is a fun-
damental right that applies to the States as well as the Federal 
Government. 

Now, that is not going to have any effect one way or the other 
in Vermont because we do not have gun laws in Vermont except 
during hunting season. We try to give the deer a fighting chance. 
But, otherwise, there are no rules. 

Is there any doubt after the Court’s decision in Heller and 
McDonald that the Second Amendment to the Constitution secures 
a fundamental right for an individual to own a firearm, use it for 
self-defense in their home? 

Ms. KAGAN. There is no doubt, Senator Leahy. That is binding 
precedent entitled to all the respect of binding precedent in any 
case. So that is settled law. 

Chairman LEAHY. As Solicitor General, did you have a role in the 
President’s domestic or foreign policy agenda? 

Ms. KAGAN. The Solicitor General does not typically take part in 
policy issues, and certainly—the only policy issues I think that I 
might have taken part in—and these are policy issues that would 
only overlap with litigation issues or some national security issues. 
But, otherwise, you know, the Solicitor General really is a legal of-
ficer. 

Chairman LEAHY. And if you were, though, involved in the do-
mestic or foreign policy agenda, would that not be something that 
you would want to consider and issue a recusal? I mean, you men-
tioned national security issues, for example. 

Ms. KAGAN. Right. I think that anything that I substantially par-
ticipated in as a Government official that is coming before the 
Court, I should take very seriously, as you say, the appropriateness 
of recusal. 

Chairman LEAHY. Now, I know that when Chief Justice Roberts 
and Justice Alito were before this Committee for their nomination 
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hearings—they had worked for Republican Presidents—they as-
sured Senators that as lawyers for a Presidential administration 
they were representing the views of the President. All my friends 
on this side of the aisle thought that was fine, and the reason I 
mention that is I was concerned that some were saying almost a 
different standard, because back a number of years ago you worked 
for the Clinton administration. 

Would you agree with Chief Justice Roberts and Justice Alito 
that as a lawyer working for a Presidential administration the poli-
cies you worked to advance were the views and policies of the 
President for whom you worked? 

Ms. KAGAN. Absolutely, Senator Leahy. I worked for President 
Bill Clinton, and we tried to implement his policy views and objec-
tives. 

Chairman LEAHY. Now, let me ask you this: We have heard talk 
about Harvard Law School and military recruiting when you were 
dean, and by enforcing the longstanding non-discrimination policy, 
you had provided military recruiters with access to students coordi-
nated by the Harvard Law Veterans Association had been success-
fully used for years under your predecessor, Dean Clark, with the 
approval of military recruiters and the Department of Defense. 

Did you ever bar recruiters for the U.S. military from access to 
students at Harvard Law School while you were dean? 

Ms. KAGAN. Senator Leahy, military recruiters had access to 
Harvard students every single day I was dean. 

Chairman LEAHY. Well, let me ask you this: When you were 
there, did the number of students recruited go down at all while 
you were dean? 

Ms. KAGAN. I do not believe it did, Senator Leahy, so I am con-
fident that the military had access to our students and our stu-
dents had access to the military throughout my entire deanship, 
and that is incredibly important because the military should have 
the best and brightest people it can possibly have in its forces. And 
I think, you know, I said on many, many occasions that this was 
a great thing for our students to think about doing in their lives, 
that this is the most important and honorable way any person can 
serve his or her country. 

Chairman LEAHY. It has always been my experience also that if 
somebody wants to join the military, they usually are pretty moti-
vated to join the military. My youngest son joined the Marine 
Corps out of high school. There were not recruiters on the high 
school campus, but he was able to find where the recruiter was in 
downtown Burlington and walked over there and signed up. My 
wife and I were very proud of him for doing that. But here there 
has been this implication given—that is why I want you to clear 
this up—that somehow military recruiters could not recruit Har-
vard students. That was not the case. Is that correct? 

Ms. KAGAN. That was not the case, Senator Leahy. The only 
question that ever came up, as you stated earlier, this was a bal-
ance for the law school because, on the one hand, we wanted to 
make absolutely sure that our students had access to the military 
at all times, but we did have a very longstanding—going back to 
the 1970s—anti-discrimination policy which said that no employer 
could use the Office of Career Services if that employer would not 
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sign a non-discrimination pledge that applied to many categories— 
race and gender and sexual orientation and actually veteran status 
as well. And the military could not sign that pledge. 

Chairman LEAHY. Because of ‘‘Don’t ask, don’t tell’’ ? 
Ms. KAGAN. Because of the ‘‘Don’t ask, don’t tell’’ policy. 
Chairman LEAHY. Which the Chairman of the Joint Chiefs of 

Staff now says should be repealed. 
I read a speech you gave to graduates of West Point 3 years ago. 

You said that military service is the noblest of all professions, and 
those cadets serve their country in this most important of all ways. 
That does not sound very anti-military to me. Tell me why you said 
that, what you did at West Point. 

Ms. KAGAN. Well, I said it because I believe it. I was so honored 
to be invited to West Point. They have a mandatory part of their 
curriculum that all students take a constitutional law course, and 
they invite a person each year to talk to the students about any 
legal subject. And it was really the greatest honor I think I have 
ever gotten to be asked to be that person. And I went up and I 
talked to the West Point students and faculty about something that 
I talked about yesterday, really, which was about the rule of law 
and about how it applied in the military context. And I was—I love 
that institution, the faculty and the students there. It was an in-
credible experience for me. 

But, you know, in addition, I mean, I tried in every way I could 
to make clear to the veterans of the military at Harvard Law 
School and people who were going to go into the military how much 
I respected their service, how much I thought that they were doing 
the greatest thing that anybody could do for their country. 

Chairman LEAHY. Well, I tend to agree. I know we felt that way, 
my wife and I felt that way about our son. We worried about him 
in the Marine Corps, but we were so proud of what he was doing. 

In fact, speaking of Marines, I read a May 21 Washington Post 
op-ed from Robert Merrill. He is a captain in the U.S. Marine 
Corps. He is a 2008 Harvard Law graduate. He is serving as a 
legal adviser to a Marine infantry battalion in southern Afghani-
stan, and I have been to that part of Afghanistan with our troops. 
It is not an easy place to be. He writes, ‘‘If Elena Kagan is anti- 
military, she certainly didn’t show it. She treated the veterans at 
Harvard like VIPs. She was a fervent advocate of our veterans as-
sociation.’’ 

He also writes, ‘‘I received perhaps the most thoughtful thanks 
of all just before graduating from Harvard Law School. The sup-
posedly anti-military Elena Kagan sent me a handwritten note 
thanking me for my military service and wishing me luck in my 
new life as a Judge Advocate.’’ 

I want to thank you for doing that, too, and I will put in the 
record Captain Merrill’s op-ed. 

[The op-ed appears as a submission for the record.] 
Ms. KAGAN. Senator Leahy, this has been a sort of long process, 

this process, and sometimes an arduous one. I have only cried once 
during this process, and I cried when I woke up one morning and 
I read that op-end from Captain Merrill, that it meant just an 
enormous amount to me. He is a magnificent man doing great 
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things for our country, and his praise meant more to me than any-
body’s. 

Chairman LEAHY. Well, I have not met him, but I was very 
touched by it. 

Senator Sessions. 
Senator SESSIONS. Thank you, Mr. Chairman, and I value our re-

lationship, and we have disagreed over documents and a few 
things. But I believe you tried to handle this Committee in a fair 
way, and nobody has had more experience at it, and fundamentally 
I hope that we have, Dean Kagan, a good hearing. I hope that you 
can feel free to tell us precisely how you think so we can evaluate 
what you might be like on the bench. We can have brilliant and 
wonderful people, but if their approach to judging is such that I 
think allows them not to be faithful to the law, to not be able to 
honor that oath, which is to serve under the Constitution and laws 
of the United States, then we have got a problem. And I do not 
think that is judging. I think that becomes politics or law or some-
thing else. And so I would say that to you. I look forward to all 
of our members asking a number of questions to probe how you will 
approach your judgeship. 

Let me ask you this—— 
Chairman LEAHY. Incidentally, thank you for those kind words. 
Senator SESSIONS. Thank you, Mr. Chairman, and I meant that. 
One thing before I get started, I would like to ask about your dis-

cussion of constitutional change earlier. You indicated that there is 
an amendment process in the Constitution. There are two ways to 
do so in the Constitution. Is there any other way than those two 
ways that the Constitution approved to change the Constitution? 

Ms. KAGAN. Well, Senator Sessions, the Constitution is an endur-
ing document. The Constitution is the Constitution. And the Con-
stitution does not change except by the amendment process. But as 
I suggested to Chairman Leahy, the Constitution does over time, 
where courts are asked to think about how it applies to new sets 
of circumstances, to new problems, the things that the Framers 
never dreamed of. And in applying the Constitution case by case 
by case to new circumstances, to changes in the world, the constitu-
tional law that we live under does develop over time. 

Senator SESSIONS. Well, developing is one thing, and many of the 
provisions, as you noted, they are not specific, but they are pretty 
clear, I think, but not always specific. But you are not empowered 
to alter that document and change its meaning. You are empow-
ered to apply its meaning faithfully in new circumstances. Wouldn’t 
you agree? 

Ms. KAGAN. I do agree with that, Senator Sessions. That is the 
point I was trying to make, however inartfully, that you take the 
Fourth Amendment and you say there is unreasonable searches 
and seizures, and that provision stays the same unless it is amend-
ed. That is the provision. And then the question is: What counts 
as an unreasonable search and seizure? And new cases come before 
the Court, and the Court tries to think about, to the extent that 
one can glean any meaning from the text itself, from the original 
intent, from the precedents, from the history, from the principles 
embedded in the precedent, and the Court sort of step by step by 
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step, one case at a time, figures out what the Fourth—how the 
Fourth Amendment applies. 

Senator SESSIONS. Well, I do believe that there are some out 
there who think the Court really has an opportunity to update the 
Constitution and make it say what they would like it to say. I 
know we have seen a bit of a revival in the idea of the progressive 
legal movement that people in the early 20th century advocated 
views for changing America. They felt the Constitution often 
blocked them from doing that, and they were very aggressive in 
seeking ways to subvert or get around that Constitution. 

Your former colleague at the University of Chicago, Richard Ep-
stein, said, ‘‘Any constitutional doctrine that stood in the way of 
the comprehensive social or economic reforms’’—he is referring to 
the progressives—’’had to be rejected or circumvented.’’ And he 
noted that, ‘‘The progressive influence continues to exert itself’’— 
he is talking about today—’’long past the New Deal in modern Su-
preme Court decisions that address questions of federalism, eco-
nomic liberties, and takings for public use.’’ 

I believe that is a dangerous philosophy. I believe that is a phi-
losophy not justified by any judge on the Court. And I am worried 
about the trends. I think the American people are. 

Greg Craig, the former Chief Counsel to President Obama, who 
has known you for some time, I understand, said of you, ‘‘She is 
largely a progressive in the mold of Obama himself.’’ 

Do you agree with that? 
Ms. KAGAN. Well, Senator Sessions, I am not quite sure how I 

would characterize my politics. But one thing I do know is that my 
politics would be, must be, have to be completely separate from my 
judging. And I agree with you to the extent that you are saying, 
look, judging is about considering a case that comes before you, the 
parties that come before you, listening to the arguments they 
make, reading the briefs they file, and then considering how the 
law applies to their case—how the law applies to their case, not 
how your own personal views, not how your own political views 
might suggest, you know, anything about the case, but what the 
law says, whether it is the Constitution or whether it is a statute. 

Now, sometimes that is a hard question, what the law says, and 
sometimes judges can disagree about that question. But the ques-
tion is always what the law says. And if it is a constitutional ques-
tion, it is what the text of the Constitution says, it is what the his-
tory says, the structure, precedent, but what the law says, not 
what a judge’s personal views—— 

Senator SESSIONS. Well, I agree, but the point I was just wanting 
to raise with you is that this idea, this concept of legal progres-
sivism is afoot. I notice E.J. Dionne in yesterday’s Washington Post 
had an article, started off the second paragraph saying, ‘‘Demo-
cratic Senators are planning to put the right of citizens to chal-
lenge corporate power at the center of their critique of an activist 
conservative judging, offering a case that has not been fully aired 
since the great Progressive Era Justice Louis Brandeis.’’ And I 
think we do have this national discussion going on about a revival 
of progressivism. 

Let me ask you about this: Vice President Biden’s Chief of Staff 
Ron Klain, who served as Chief Counsel of this Committee, a 
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skilled lawyer, was Chief of Staff to Vice President Gore, also, I be-
lieve, who has known you for a number of years, said this about 
you: ‘‘Elena Kagan is clearly a legal progressive. I think Elena is 
someone who comes from the progressive side of the spectrum. She 
clerked for Judge Mikva, clerked for Justice Marshall, worked in 
the Clinton administration, in the Obama administration. I do not 
think there is any mystery to the fact that she is. As I said, more 
progressive role than not.’’ 

Do you agree with that? 
Ms. KAGAN. Senator Sessions, it is absolutely the case that I 

have served in two democratic administrations, and I think—— 
Senator SESSIONS. No, but I am asking, do you agree with the 

characterization that you are a legal progressive? 
Ms. KAGAN. Senator Sessions, I honestly do not know what that 

label means. I have worked in two Democratic administrations. 
Senator Graham suggested yesterday—and I think he is right— 
that you can tell something about me and my political views from 
that. But as I suggested to you, my political views are one thing, 
and the way—— 

Senator SESSIONS. Well, I agree with you, exactly, that you 
should not be condemned for being a political believer and taking 
part in the process and having views. But I am asking about his 
firm statement that you are a legal progressive, which means 
something. I think he knew what he was talking about. He is a 
skilled lawyer. He has been in the midst of the great debates of 
this country about law and politics, just as you have. And so I ask 
you again, do you think that is a fair characterization of your 
views? Certainly you do not think he was attempting to embarrass 
you or hurt you in that process, do you? 

Ms. KAGAN. I love my good friend Ron Klain, but I guess I think 
that people should be allowed to label themselves, and that is—you 
know, I do not know what that label means, and so I guess I am 
not going to characterize it one way or the other. 

Senator SESSIONS. I would just say, having looked at your overall 
record, having considered those two people who know you very 
well, I would have to classify you as someone in the theme of the 
legal progressive. 

Now, one of the things that we want to test, I guess, is your will-
ingness to follow the law even if you might not agree with it. And 
Senator Leahy has asked you about Harvard and the military. Isn’t 
it true, isn’t it a fact that Harvard had full and equal access to the 
recruiting office, the Office of Career Services, when you became 
dean? 

Ms. KAGAN. Senator Sessions, the military had full access to our 
students at all times, both before I became dean and during 
my—— 

Senator SESSIONS. That is not the question. I know that—— 
Chairman LEAHY. Let her answer the question. 
Senator SESSIONS. All right. But, you know, it—go ahead. 
Ms. KAGAN. So the history of this is Harvard did have this anti- 

discrimination principle, and for many, many years, my prede-
cessor, who was Bob Clark, had set up a system to ensure military 
access, but also to allow Harvard to comply with its anti-discrimi-
nation policy, which prohibited the Office of Career Services from 
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providing assistance to employers that could not sign the anti-dis-
crimination pledge. And the accommodation that Bob worked out 
was that the veterans organization would instead sponsor the mili-
tary recruiters. So the only thing that was at issue was essentially 
the sponsoring organization, whether it was the Office of Career 
Services or instead the student veterans organization. 

Senator SESSIONS. Please let me follow up on that. But on Au-
gust 26th of 2002, Dean Clark, your immediate predecessor, acqui-
esced when Harvard’s financing had been threatened by the Fed-
eral Government for failure to comply with the law, which requires 
not just access but equal access to the offices on campus. He re-
plied in this fashion to the Government: ‘‘This year and in future 
years, the law school will welcome the military to recruit through 
the Office of Career Services.’’ So that was the rule when you took 
office, was it not? 

Ms. KAGAN. It was the rule when I took office, and it remained 
the rule after I took office. For many years, DOD, the Department 
of Defense, had been very—— 

Senator SESSIONS. Well, not for many years—how many—well, 
go ahead. 

Ms. KAGAN. For a number of years, for a great number of years, 
the Department of Defense had been very accepting, had approved 
the accommodation that we had worked out. 

You are quite right that in 2002 DOD came to the law school and 
said, ‘‘Although this accommodation has been acceptable to us so 
far, it is not acceptable any longer, and instead we want the official 
Office of Career Services assistance.’’ 

Senator SESSIONS. But before—and Harvard acquiesced and 
agreed to do so. 

Ms. KAGAN. And Dean Clark agreed to do so, and that contin-
ued—— 

Senator SESSIONS. On a direct threat of cutting off of funds, and 
otherwise he indicated in his statement he would not have done so. 

Now, when you became dean, you personally opposed the ‘‘Don’t 
ask, don’t tell’’ policy and felt strongly about it, did you not? 

Ms. KAGAN. I do oppose the ‘‘Don’t ask, don’t tell’’ policy. 
Senator SESSIONS. And you did then. 
Ms. KAGAN. And I did then. 
Senator SESSIONS. And in 2003, not long after you became Presi-

dent, you said, ‘‘I abhor the military’s discrimination recruitment 
policy. I consider it a profound wrong, a moral injustice of the first 
order.’’ And you said that within 6 months or so of becoming dean, 
and that was an e-mail you sent to the entire law school. 

Ms. KAGAN. Senator Sessions, I have repeatedly said that I be-
lieve that the ‘‘Don’t ask, don’t tell’’ policy is unwise and unjust. I 
believed it then and I believe it now. And we were trying to do two 
things. We were trying to make sure that military recruiters had 
full and complete access to our students, but we were also trying 
to protect our own anti-discrimination policy and to protect the stu-
dents whom it is—whom the policy is supposed to protect, which 
in this case were our gay and lesbian students. And we tried to do 
both of those things. 

Senator SESSIONS. Well, you could not do both, as it became clear 
as time went on. In fact, there was a protest on campus the next 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00081 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



72 

year, and you participated in that protest and spoke out saying, ‘‘I 
am very opposed to two Government policies that directly violate 
our policy of non-discrimination and directly impact our students. 
The first is ‘Don’t ask, don’t tell’: the second one is the Solomon 
amendment, which effectively forces educational institutions to 
make exceptions to their non-discrimination policy.’’ 

So you sent that out to the—you said that at that meeting. And 
in addition to that, a lawsuit was filed in a distant circuit, the 
Third Circuit, and you participated in a filing of a brief attacking 
the ‘‘Don’t ask, don’t tell’’ policy. Is that correct? 

Ms. KAGAN. Senator Sessions, that is not quite correct. The law-
suit itself brought a constitutional challenge to the ‘‘Don’t ask’’— 
to the Solomon amendment. We did not participate in that chal-
lenge. What the brief that I filed did do was to argue, try to argue 
that Harvard’s accommodation, which allowed—which, you know, 
welcomed the military on campus, but through our veterans organi-
zation, we tried to argue that that accommodation was consistent 
with the Solomon amendment, and that is what we argued to the 
Third Circuit. 

Senator SESSIONS. Well, and they eventually—the Supreme 
Court did not agree with that. But after the Third Circuit ruled 2– 
1 questioning the constitutionality of the statute, you immediately, 
the very next day, changed the policy at Harvard and barred the 
military from the Office of Career Services, the equal access the 
Solomon amendment had required. Is that correct? 

Ms. KAGAN. Senator Sessions, after the Third Circuit ruled the 
Solomon amendment unconstitutional—and the Third Circuit was 
the only appellate court to have issued a decision on that question 
and did rule the Solomon Amendment unconstitutional—I thought 
it appropriate at that point to go back to what had been the 
school’s longstanding policy, which had been to welcome the mili-
tary onto the campus but through the auspices of the veterans or-
ganization rather than through the auspices of our Office of Career 
Services. 

Senator SESSIONS. Well, the veterans were not interested in tak-
ing on that burden, and that was not the equal access that the Sol-
omon amendment, which I worked on to pass, required. Congress 
frankly was very frustrated at the law schools. We passed four or 
five versions of the Solomon amendment to get around every ma-
neuver that occurred on the campuses. 

Now, isn’t it a fact that the mandate or the injunction, never 
issued by the Third Circuit, that the Third Circuit holding did not 
apply to Harvard at the time you stopped complying with the Sol-
omon amendment? And isn’t it a fact that you were acting in viola-
tion of Harvard’s agreement and the law when you reversed policy? 

Ms. KAGAN. Senator Sessions, we were never out of compliance 
with the law. Nobody ever suggested that Harvard should be sanc-
tioned in any way. The only question was whether Harvard should 
continue—had continued to remain eligible for Federal funding. 
And after DOD came to us and after DOD told us that it wanted 
law schools to essentially ignore the Third Circuit decision, that it 
wanted—that it was going to take that decision to the Supreme 
Court and that it wanted law schools to continue to do what they 
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had been doing, we did change back. We did precisely what DOD 
asked us to do, and DOD never withheld—— 

Senator SESSIONS. Well, you did not, Ms. Kagan. You did not do 
what the DOD asked you to do. Just answer this—put your legal 
hat on for a second. The Third Circuit opinion never stayed the en-
forcement of the Solomon amendment at Harvard, did it? Did that 
law remain in effect? 

Ms. KAGAN. Senator Sessions, the question was—— 
Senator SESSIONS. No, that is my question to you. Did the law 

remain in effect at all times at Harvard? 
Ms. KAGAN. The Solomon amendment remained in effect, but we 

had always thought that we were acting in compliance with the 
Solomon amendment, and for many, many years, DOD agreed with 
us. 

After the Third Circuit, I thought it was appropriate to go back 
to our old policy, which previously DOD had thought complied with 
the Solomon Amendment. When DOD came to us and said, no, the 
Third Circuit really has not changed matters because we are going 
to take this to the Supreme Court and we want law schools really 
to ignore what the Third Circuit said, DOD and we had some dis-
cussions, and we went back to doing it exactly the way DOD want-
ed to. In the interim—— 

Senator SESSIONS. Well, let us get more basic about it. The mili-
tary—you stopped complying, and that season was lost before the 
military realized—frankly, you never conveyed that to them in a 
straight-up way like I think you should have. You just started giv-
ing them a run-around. The documents we have gotten from the 
Department of Defense say that the Air Force and the Army says 
they were blocked, they were stonewalled, they were getting the 
run-around from Harvard. By the time they realized that you had 
actually changed the policy, that recruiting season was over, and 
the law was never not in force. 

I feel like you mishandled that. I am absolutely confident you 
did. But you continued to persist with this view that somehow 
there was a loophole in the statute that Harvard did not have to 
comply with after Congress had written a statute that would be 
very hard to get around. What did the Supreme Court do with your 
brief? How did they vote on your brief attacking the effectiveness 
of the Solomon amendment to assure equal access at Harvard? 

Ms. KAGAN. Senator Sessions, if I might, you had suggested that 
the military lost a recruiting season, but, in fact, the veterans orga-
nization did a fabulous job of letting all our students know that the 
military recruiters were going to be at Harvard during that recruit-
ing season, and military recruiting went up that year, not down. 

Now, you are exactly right that the Supreme Court did reject our 
amicus brief. Again, we filed an amicus brief not attacking the con-
stitutionality of the Solomon amendment, but instead saying that 
essentially the Harvard policy complied with the Solomon amend-
ment. The Supreme Court rejected it 9–0, unanimously. 

Senator SESSIONS. But even before that, the military said the law 
was still in effect, Harvard had no right to get around it, and they 
should comply even before the Supreme Court issued a ruling, and 
they had to contact the university’s counsel and the president, Mr. 
Larry Summers, and Mr. Summers agreed that the military should 
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have full and equal access before even the Supreme Court ruled, 
but after you had denied equal access. Isn’t that right? 

Ms. KAGAN. Senator Sessions, we had gone back and done ex-
actly what the Department of Defense had asked us to do prior to 
the time that the Supreme Court ruled. We had done it—— 

Senator SESSIONS. Wait a minute. You asked them—what they 
asked you to do after the Third Circuit ruled, you denied them ac-
cess. They had to insist and demand that they have equal access 
because the law was still in effect. You did not agree to that. You 
had reversed that policy, and the president of the university over-
ruled your decision. According to internal DOD documents, they 
say that President Summers agreed to reverse the policy, the dean 
remains opposed. 

Ms. KAGAN. Senator Sessions, Larry Summers and I always 
worked cooperatively on this policy. I did not ever do anything that 
he did not know about, and he never did anything that I did not 
approve of. With respect to the decision that you are talking about, 
this was a joint decision that Larry and I made that because DOD 
thought that what we were doing was inappropriate, we should, in 
fact, reverse what we had done. You know, that period lasted for 
a period of a few months in my 6-year deanship, and long before 
the Supreme Court issued its ruling in the FAIR v. Rumsfeld case, 
we were doing exactly what DOD asked us to do. 

Senator SESSIONS. So it is your testimony that the decision you 
made immediately after the Third Circuit opinion, you concluded 
was inappropriate, you and President Summers, and you reversed 
that policy later? 

Ms. KAGAN. Senator Sessions, what I did after the Third Circuit 
decision was to say, look, the only appellate court to have consid-
ered this question has struck down the statute. We have always 
thought that our policy was in compliance with the statute. The ap-
propriate thing for me to do, really the obligation that I owed to 
my school and its longstanding policy, was to go back to our old ac-
commodation policy which allowed the military full access, but 
through the veterans organization. When DOD came to us and said 
that it thought that that was insufficient, that it wanted to essen-
tially ignore the Third Circuit decision, because it was taking it up 
to the Supreme Court, when they came back to us, we went 
through a discussion of a couple of months and made a decision to 
do exactly what DOD wanted. 

Senator SESSIONS. Well, you did what DOD wanted when they 
told the president and the counsel for the university they were 
going to lose some $300 million if Dean Kagan’s policy was not re-
versed. Isn’t that a fact? 

Ms. KAGAN. Senator Sessions, we did what DOD asked for be-
cause we have always, you know, tried to be in compliance with the 
Solomon amendment, thought that we were. When DOD—DOD 
had long held that we were. When DOD came back to us and said, 
‘‘No, notwithstanding the Third Circuit decision, we maintain our 
insistence that you are out of compliance with the Solomon amend-
ment,’’ we said OK. 

Senator SESSIONS. Well, in fact, you were punishing the military. 
The protest that you had, that you spoke to on campus, was at the 
very time in the next building or one or two buildings nearby, the 
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military were meeting there. Some of the military veterans, when 
they met with you the first time, expressed concern about an in-
creasingly hostile atmosphere on the campus against the military. 
Didn’t they express that to you? 

Ms. KAGAN. Senator Sessions, I think, as I said to Senator 
Leahy, that I tried in every way I could throughout this process to 
make clear to all our students, not just to the veterans but to all 
our students, how much I valued their service and what an incred-
ible contribution I thought that they made to the school. I—— 

Senator SESSIONS. I do not deny that you value the military. I 
really do not. But I do believe that the actions you took helped cre-
ate a climate that was not healthy toward the military on campus. 

But let me ask you this: You keep referring in your e-mails and 
all to the military policy. Isn’t it a fact that the policy was not the 
military policy but a law passed by the Congress of the United 
States, those soldiers may have come back from Iraq or Afghani-
stan, they were appearing to recruit on your campus, were simply 
following the policy of the U.S. Congress effectuated by law, not 
their idea, and that you were taking steps to treat them in a sec-
ond-class way, not give them the same equal access because you 
deeply opposed that policy. Why wouldn’t you complain to Congress 
and not to the dutiful men and women who put their lives on the 
line for America every day? 

Ms. KAGAN. Senator Sessions, you are, of course, right that the 
Solomon amendment is law passed by Congress, and we never sug-
gested that any members of the military, you know, should be criti-
cized in any way for this. Quite to the contrary, you know, I tried 
to make clear in everything I did how much I honored everybody 
who was associated with the military on the Harvard Law School 
campus. All that I was trying to do was to ensure that Harvard 
Law School could also comply with its anti-discrimination policy, a 
policy that was meant to protect all the students of our campus, 
including the gay and lesbian students who might very much want 
to serve in the military, who might very much want to do that most 
honorable kind of service that a person can do for her country. 

Senator SESSIONS. Well, I would think that that is a legitimate 
concern, and people can disagree about that, and I respect your 
view on that. What I am having difficulty with is why you would 
take the steps of treating the military in a second-class way, to 
speak to rallies, to send out e-mails, to immediately without legal 
basis—because the Solomon Amendment was never at any time not 
in force as a matter of law—why you would do all those things sim-
ply to deny what Congress required, that they have equal access 
as anyone else? 

Ms. KAGAN. Senator, the military at all times during my dean-
ship had full and good access. Military recruiting did not go down. 
Indeed, in a couple of years, including the year that you are par-
ticularly referring to, it went up, and it went up because we en-
sured that students would know that the military recruiters were 
coming to our campus, because I talked about how important mili-
tary service was, because our veterans organization and the vet-
erans on campus did an absolutely terrific job, a terrific service to 
their fellow students in talking to them about the honor of military 
service. 
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Senator SESSIONS. Well, I would just say, while my time is run-
ning down, I am just a little taken aback by the tone of your re-
marks because it is unconnected to reality. I know what happened 
at Harvard. I know you were an outspoken leader against the mili-
tary policy. I know you acted without legal authority to reverse 
Harvard’s policy and deny the military equal access to campus 
until you were threatened by the U.S. Government of loss of Fed-
eral funds. This is what happened. It—— 

Chairman LEAHY. The Senator’s time has expired, but—— 
Senator SESSIONS.—is surprising to me—— 
Chairman LEAHY.—you can respond to that if you want. 
Senator SESSIONS.—that it did not happen in that way, and I 

think if you had any complaint, it should have been made to the 
U.S. Congress, not to those men and women who we send in harm’s 
way to serve our Nation. 

Chairman LEAHY. Especially because of the number of people, in-
cluding the dean of West Point, who has praised you and said that 
you are absolutely not anti-military, I will let you respond, take 
time to respond to what Senator Sessions just said. 

Ms. KAGAN. Well, thank you, Senator Leahy. You know, I respect 
and, indeed, I revere the military. My father was a veteran. One 
of the great privileges of my time at Harvard Law School was deal-
ing with all these wonderful students that we had who had served 
in the military and students who wanted to go to the military. And 
I always tried to make sure that I conveyed my honor for the mili-
tary, and I always tried to make sure that the military had excel-
lent access to our students. And in the short period of time, Sen-
ator Sessions, that the military had that access through the vet-
erans organization, military recruiting actually went up. 

But I also felt a need to protect our—to defend our school’s very 
longstanding anti-discrimination policy and to protect the men and 
women, the students who were meant to be protected by that pol-
icy: the gay and lesbian students who wanted to serve in the mili-
tary and do that most honorable kind of service. And those are the 
two things that I tried to do, and I think, again, the military al-
ways had good access at Harvard Law School. 

Chairman LEAHY. Senator Kohl—— 
Senator SESSIONS. Mr. Chairman, I would just—— 
Chairman LEAHY. Senator Kohl. 
Senator KOHL. Thank you so much, Senator Leahy. 
Ms. Kagan, you will testify this week for many hours regarding 

your philosophy, your approach to judging, as well as many specific 
legal issues. And yet one question that I suspect most of the Amer-
ican people are most curious about is the simplest but perhaps the 
most important one. Why do you want to be a Supreme Court Jus-
tice? Anyone in your position would be flattered and highly honored 
to be nominated to the Supreme Court because it is the pinnacle 
of the legal profession. But whatever this appointment means to 
you, what is most important to us is what it will mean for the 
American people. 

So please tell us: Why do you want to serve on the Supreme 
Court? What issues motivate you the most? And what excites you 
about the job? 
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Ms. KAGAN. Senator Kohl, it is an opportunity to serve this coun-
try in a way that, you know, fits with whatever talents I might 
have. I believe deeply in the rule of law. The Supreme Court is the 
guardian of the rule of law. And to be on the Supreme Court and 
to have that significant and indeed awesome responsibility to safe-
guard the rule of law for our country is an honor that comes to 
very few people and is just an opportunity to serve. And, you know, 
that is—— 

Senator KOHL. Well, I appreciate that very much, but as we said, 
it is a tremendous honor clearly to serve and to safeguard the rule 
of law, and I am sure you feel you are capable of doing that. But 
what are the issues that bring you here today? What are the things 
you feel most passionate about? How are you going to make a dif-
ference as a Supreme Court Justice from any of the others who 
might be sitting here instead of you today? 

Ms. KAGAN. Well, Senator Kohl, I do think that what motivates 
me primarily is the opportunity to safeguard the rules of law, 
whatever the issues that might come before the Court. And I think 
that that is the critical thing. If you do not have a rule of law, if 
you do not have an independent judiciary that enforces rights, that 
enforces the law, then no rights are going to be safe or protected. 
And I think that has to be first and foremost in every judge’s mind, 
not in the way a legislator might care about some particular 
issue—I care about the environment or I care about the economy, 
or something like that. A judge cannot think that way. A judge is 
taking each case that comes before her and is thinking about how 
to do justice in that case and is thinking about how to protect the 
rule of law in that case, how to enforce the law, whether it is the 
Constitution or a statute. 

Senator KOHL. I am sure that those things are true, but 
Thurgood Marshall cared passionately about civil rights; Justice 
Ginsburg had a passion for women’s rights; your father had a pas-
sion for tenants’ rights. I am sure you are a woman of passion. 
Where are your passions? 

Ms. KAGAN. Senator Kohl, I think I will take this one case at a 
time if I am a judge, and I think I will try to evaluate every case 
fairly and impartially, try to do justice in that case. I think it 
would, you know, not be right for a judge to come in and say, oh, 
I have a passion for this and that, and so I am going to, you know, 
rule in a certain way with regard to that passion. 

I am much more a person who I look at an issue before me, a 
case that might come before me, try to figure out what is right with 
respect to that issue, with respect to that case, and if you are a 
judge, of course, that means trying to figure out what is right on 
the law. 

Senator KOHL. Many Americans following the Supreme Court 
and our hearings may feel like the Supreme Court is remote and 
has no impact on their day-to-day lives. So tell us how you are 
going to help the American people should you be confirmed? How 
are you going to make a difference in their lives? 

Ms. KAGAN. Senator Kohl, I think a judge’s job is just to decide 
each case, and it is hard to say exactly how a judge would make 
a difference in their lives because you just do not know which cases 
are going to come before you. It is not like a legislature where you 
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get to kind of craft an agenda and say this year we are going to 
do the following three things: we are going to work on energy legis-
lation, or we are going to work on civil rights legislation. 

You know, for a judge it is case by case by case. that is, I think, 
the right way for a judge to do a job, is one case at a time, thinking 
about the case fairly and objectively and impartially. And in the 
course of doing that, of course, people’s lives change because law 
has an effect on people, and you hope very much that law improves 
people’s lives and has a beneficial effect on our society. That is the 
entire purpose of law. 

But this is not a job, I think, where somebody should come in 
with a particular substantive agenda and try to shape what they 
do to meet that agenda. It is a job where the principal responsi-
bility is deciding each case, listening to the parties in that case 
fairly and objectively, and trying to make a good decision on the 
law. 

Senator KOHL. Well, that is true, but it is also true, as you know, 
that the Supreme Court decides which cases to take up. There are 
thousands of cases that come before you—’’you’’ collectively as Jus-
tices—to decide on which ones you will hear. So you are not just 
processing cases as they are placed before you. You and the other 
Justices decide which cases you are going to judge. 

So let me ask you this question: Which ones will motivate you? 
Ms. KAGAN. Senator Kohl, you are exactly right that the Su-

preme Court does decide which cases to hear. It is a highly discre-
tionary docket. There are about 8,000 certiorari petitions every 
year, and only about 80 of them are now taken by the Supreme 
Court, so maybe one in a hundred. 

But there are some pretty settled standards for deciding which 
cases to take. The first thing always is if there is a circuit split, 
because what the Supreme Court does, one of the principal roles 
of the Supreme Court is to apply uniformity across our country so 
that if one court says X and another court says Y and another says 
Z with respect to the same issue, the Supreme Court is the one 
that says we have to take this case so we can just set a clear rule, 
state what the law is so that everybody then can follow it across 
the country. So that is on reason why the Court typically grants 
cert on a case. 

Another set of cases where the Court very typically, often, almost 
always grants certiorari is when a legislature—excuse me, when 
another court has invalidated an act of Congress, when a court has 
said that an act of Congress is unconstitutional. And there the 
Court almost always says, well, acts of Congress, that is a serious 
thing to invalidate an act of Congress. You know, for the most part 
we want to defer to the legislative branch, to the decisions of our 
elected branches. So that is such a serious thing that the Court is 
going to take that case. 

And then I suppose that there is a third category of cases, which 
is just extremely important legal issues, you know, cases where 
there is not a conflict among the courts of appeals and there is no 
invalidation of an act of Congress, but the case presents some just 
strikingly significant legal issue that it is appropriate for the Su-
preme Court to consider and to issue a decision on. And I think, 
you know, in each year there is some number of those cases. 
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Senator KOHL. General Kagan, as many of us said yesterday, we 
appreciate the perspective that you would bring to the Court as 
someone who has not been a judge. As Senator Feinstein said, that 
is a refreshing quality. And we appreciate the many thousands of 
documents that you have made available to us from your work 
throughout your career. Yet they shed little light on your judicial 
philosophy or how you would analyze and evaluate problems as a 
judge. That is why these hearings are so important so that the 
American people can get a sense of what your judicial philosophy 
is. 

At his confirmation hearings, Justice Alito said, ‘‘If you want to 
know what sort of a Justice I will be, look at what sort of a judge 
that I have been.’’ And other nominees have said similarly. 

Since we do not have a judicial record for you, how should we 
evaluate you so that we do have an idea as to what kind of a Jus-
tice you will be? What decisions or actions can you point to in your 
past and your career that demonstrate to us what kind of a Justice 
you will be? 

Ms. KAGAN. Senator Kohl, I think you can look to my whole life 
for indications of what kind of a judge or Justice I would be. I 
think you can certainly look to my tenure as Solicitor General and 
the way I have tried to approach and handle that responsibility. I 
think you can look to my tenure at Harvard Law School and think 
about the various things I did there and the approach that I took. 
I think you can look to my scholarship, to my speeches, to my talks 
of various kinds. So I think it may not be quite so easy as with 
a person where you can just say, well, read this body of decisions. 
But I think I have had very much a life in the law, a very public 
life in the law. Senator Schumer referred yesterday to all my schol-
arship, to all my talks. And I think, you know, you can look to all 
those things. 

I hope what they will show—and this is for the Committee to de-
termine, but I hope what they will show is a person who listens 
to all sides, who is fair, who is temperate, who has made good and 
balanced decisions, whether it is as Solicitor General or whether it 
is as dean of Harvard Law School or in any other capacity. 

Senator KOHL. Well, I think this is a good time to refer to your 
1995 law review article in which you criticized Supreme Court—— 

Ms. KAGAN. It has been half an hour since I heard about that 
article. 

[Laughter.] 
Senator KOHL. Here we are. You said back then, ‘‘When the Sen-

ate ceases to engage nominees in meaningful discussion of legal 
issues, the confirmation process takes on an air of vacuity and 
farce, and the Senate becomes incapable of either properly evalu-
ating nominees or appropriately educating the public.’’ 

However, more recently, in the meeting that we had, you indi-
cated that you had reconsidered these views, and I think we are 
getting some indication of that here at the moment. 

How do you feel about that reconsideration versus what you said 
back in 1995? 

Ms. KAGAN. Well, Senator Kohl, I do think that much of what I 
wrote in 1995 was right, but that I in some measure got a bit of 
the balance off. So what I wrote in 1995 was that the Senate had 
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an important role to play, that the Senate should take that role 
very seriously, that the Senate should endeavor to think about 
what a nominee was—what kind of Justice a nominee would make, 
and that that was all appropriate. And I also said that I thought 
it was appropriate for nominees to be as forthcoming as they pos-
sibly could be. And I continue to believe that, and I am endeavor-
ing and will endeavor to do so. 

I did think, as I suggested earlier, that I got the balance a little 
bit off. I said then, even then in that 1995 actual, that it was inap-
propriate for a nominee to ever give any indication of how she 
would rule in a case that would come before the Court. And I 
think, too, it would be inappropriate to do so in a somewhat veiled 
manner by essentially grading past cases. But I do think it is very 
appropriate for you to question me about my judicial philosophy, on 
the kinds of sources I would look to in interpreting the Constitution 
or interpreting a statute, about my general approach to judicial de-
cisionmaking, about the degree to which I would defer or not defer 
to acts of Congress and the States. I mean, all of those things I 
think ought to be a subject of debate. 

Senator KOHL. Well, back in that 1995 article, you wrote that 
one of the most important inquiries for any nominee, as you are 
here today, is to ‘‘inquire as to the direction in which he or she 
would move the institution.’’ In what direction would you move the 
Court? 

Ms. KAGAN. Senator Kohl, I do think that that is the kind of 
thing that—all I can say, Senator Kohl, is that I will try to decide 
each case that comes before me as fairly and objectively as I can. 
I cannot tell you I will move the Court in a particular way on a 
particular issue because I just do not know what cases—— 

Senator KOHL. You said in 1995, ‘‘It is a fair question to ask a 
nominee in what direction’’—this is your quote—‘‘would you move 
the Court.’’ 

Ms. KAGAN. Well, it might be a fair question. 
Senator KOHL. I am not going to get necessarily—— 
[Laughter.] 
Senator KOHL. All right. Let us move on. Comparison to other 

judges. General Kagan, the basic purpose of this hearing is to learn 
what kind of a person you are and what kind of a justice you will 
be when you are confirmed. One way that we gain insight into your 
judicial philosophy is to learn which Justices you most identify 
with. Yesterday you spoke highly of Justice Stevens and said his 
qualities are those of a model judge. In addition to Justice Stevens, 
can you tell us the names of a few current Justices or Justices of 
the recent past with whom you most identify in terms of your judi-
cial philosophy and theirs? 

Ms. KAGAN. Well, I do very much admire Justice Stevens, and I 
wanted to say so as he left the Court because I think he has done 
this country long and honorable service, that he has been simply 
a marvelous Justice in his commitment to the rule of law and his 
commitment to principle. 

That is not say that Justice Kagan—if I am so lucky as to ever 
be called that, ‘‘Justice Kagan’’—would be Justice Stevens. It is just 
to say that I have great admiration for the contribution that Jus-
tice Stevens has made over many period of years, obviously, but 
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Justice Stevens’ contribution to the Court is not calculable in years. 
It is this extraordinary commitment to the rule of law that was 
there in his first year and is there in his last. 

I think it would be just a bad idea for me to talk about current 
Justices. I have expressed, you know, admiration for many of them. 

Senator KOHL. My, oh my, oh my. All right. Let us move on. 
[Laughter.] 
Senator KOHL. General Kagan, to help us understand what kind 

of a Justice you would be if you are confirmed, I would like to brief-
ly describe the philosophies of two Justices and ask you which 
comes closest to your view. 

Justice Scalia considers himself to be an originalist who inter-
prets the Constitution by looking solely at the text. He rejects the 
notion of a living Constitution and only gives the text of the Con-
stitution ‘‘the meaning that it bore when it was adopted by the peo-
ple in 1787.’’ 

In contrast, Justice Souter has criticized this purely textual ap-
proach as having ‘‘only a tenuous connection to reality.’’ He believes 
that the plain text of the Constitution as written in 1787 does not 
resolve the conflict in many of today’s tough cases; rather, Justice 
Souter believes judges must look at the words and seek ‘‘to under-
stand their meaning for living people.’’ 

Which view of the constitutional interpretation comes closer to 
your view, and why? 

Ms. KAGAN. Senator Kohl, I do not really think that this is an 
either/or choice. I think that there are some circumstances in which 
looking to the original intent is the determinative thing in a case, 
and other circumstances in which it is likely not to be. And I think 
in general judges should look to a variety of sources when they in-
terpret the Constitution, and which take precedence in a particular 
case is really a kind of case-by-case thing. 

The judges always should look to the text. There is no question 
that if the text simply commands a result—Senators, you can only 
be a Senator if you are 30 years old—then the inquiry has to stop. 
But there are many, many provisions of the Constitution, of course, 
in which that is not the case. When that is not the case, when the 
text is subject to one or more interpretations, then often you look 
to the original intent and you consider that original intent care-
fully. 

An example of that is in the Heller case, the gun case, where ac-
tually all nine Justices in that ruling looked to the original intent. 
They had different views of what the original intent was, but all 
nine of them thought it was important and appropriate to actually 
think about what the Framers had intended when they wrote that 
language, which of those two meanings the individual right or the 
collective right they had in mind. 

But in other cases, the original intent is unlikely to solve the 
question, and that might be because the original intent is unknow-
able or it might be because we live in a world that is very different 
from the world in which the Framers lived. 

In many circumstances, precedent is the most important thing. 
One good example of this is an interpretation of the First Amend-
ment where the Court very rarely, actually, says, you know, what 
did the Framers think about this? The Framers actually had a 
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much more constricted view of free speech principles than anybody 
does in the current time. And when you read free speech decisions 
of the Court, they are packed with reference to prior cases rather 
than reference to some original history. 

So I think it is a little bit case by case by case, provision by pro-
vision by provision, and I would look at this very practically and 
very pragmatically, that sometimes some approach—one approach 
is the relevant one and will give you the best answer on the law, 
and sometimes another. 

Senator KOHL. I would like to talk about antitrust a little bit, 
General Kagan. As you know, it has now been 120 years since the 
passage of the Sherman Act, our Nation’s landmark antitrust law. 
For more than a century, this measure has protected the principles 
that we hold most dear: competition, consumer choice, and giving 
all businesses a fair opportunity to succeed or fail in the free mar-
ket. So those of us who are strong believers in our free market, 
capitalistic economic system should also support antitrust law, I 
believe. 

In the words of the Supreme Court in 1972, antitrust law is a 
‘‘comprehensive charter of economic liberty.’’ Recently, however, we 
have seen many industries become increasingly concentrated and 
consumers having fewer choices. 

In the last few years, we have seen a series of antitrust cases at 
the Supreme Court in which the Supreme Court majority has sided 
with the defendant and as a result made it more difficult for con-
sumers and competitors to bring their antitrust cases. Many are 
concerned that the cumulative effect of these cases has harmed 
consumers because they are the ones who will suffer by paying the 
high prices that result from unchallenged anticompetitive practices. 
These cases include the Leegin, Twombly, and Trinko cases, among 
others. 

Do you share this concern? Should we be worried that as a result 
of these cases we have reached a tipping point where the antitrust 
laws may not be protecting consumers as much as they were in-
tended to do? 

Ms. KAGAN. Senator Kohl, I know that several of those cases you 
mentioned are ones in which there is considerable debate. The 
Leegin case is a good example. The Leegin case is one in which the 
Court overturned a very long-term precedent, many, many decades 
precedent, maybe 100 years after the Dr. Miles precedent. And the 
Court did so really on the basis of new economic theory, new eco-
nomic understandings, but there is some question, to be sure, as 
to how new economic understandings ought to be incorporated into 
antitrust law. There, the question was how one should look at 
vertical agreements rather than horizontal agreements, agreements 
between a manufacturer and a distributor, and the question of 
whether those agreements are per se uncompetitive or whether 
they should be subject to more of a rule-of-reason analysis. And I 
believe the Court had held that they were per se uncompetitive, 
non-competitive, and per se violative of the antitrust laws and 
changed that to a rule-of-reason analysis. 

But I think on the one hand it is clear that antitrust law needs 
to take account of economic theory and economic understandings, 
but it needs to do so in a careful way and to make sure that it does 
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so in a way that is consistent with the purposes of the antitrust 
laws, which is to ensure competition, which is, as you say, to be 
a real charter of economic liberty. 

Senator KOHL. Well, let us talk about the Leegin case. It was a 
5–4 decision in which the Supreme Court in 2007 overturned what 
you correctly referred to as a 96-year-old precedent and held that 
a manufacturer setting retail prices no longer automatically vio-
lated antitrust law. This means as a practical matter a manufac-
turer is now free to set minimum retail prices for its products and 
prohibit discounting. 

What do you think of this decision? Do you think it was appro-
priate for the Supreme Court by judicial fiat to overturn a nearly 
century-old decision on the meaning of the Sherman Act that busi-
nesses and consumers had come to rely on and which had never 
been altered by Congress? 

Ms. KAGAN. Senator Kohl, I think that that decision does present 
the question that we just talked about, which is, you know, how 
sort of new economic theory ought to be incorporated into antitrust 
law, and especially to the extent that the Court has already ruled 
on a case, to the extent that the Court already has settled prece-
dent in the area, it does raise the question of what it takes to re-
verse a precedent, a question on which there is a large body of law. 

I am not going to grade the Leegin decision, but I do recognize 
very much the concern that some have said about it, which is this 
question of when you have precedent in the area, when the anti-
trust laws have been interpreted in one way over time, and new 
economic understandings, new economic theory might suggest a dif-
ferent approach, how one balances those two things. And I think 
that is a very important question for the Court going forward. 

Senator KOHL. General Kagan, how do you feel about permitting 
cameras in the Supreme Court for oral arguments? 

Ms. KAGAN. Well, Senator Kohl, this is actually something that 
I spoke about when I was nominated as solicitor general before I 
was ever nominated to this Court. So I have expressed a view on 
this question and I recognize that some members of the Court have 
a different view. And certainly when and if I get to the Court I will 
talk with them about that question. But I have said that I think 
it would be a terrific thing to have cameras in the courtroom. 

And the reason I think is as when you see what happens there, 
it’s an inspiring site. I guess I talked about this a little bit in my 
opening statement yesterday. I basically attend every Supreme 
Court argument. You know, once a month I argue before the Court 
and when I’m not arguing I’m sitting in the front row watching 
some member of my office or somebody else argue. And it’s an in-
credible site because all of these—all nine Justices, they’re so pre-
pared, they’re so smart, they’re so thorough, they’re so engaged, 
their questioning is rapid-fire. You’re really seeing an institution of 
government at work, I think, in a really admirable way. And, of 
course, the issues are important ones. I mean, some of them will 
put you to sleep, you know, but—— 

[Laughter.] 
Ms. KAGAN—[continuing]. But a lot of them, the American people 

should be really concerned about and should be interested in. And 
so I think it would be a great thing for the institution and more 
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important I think it would be a great thing for the American peo-
ple. 

Having said that, I mean, I have to say, I understand that some 
of the current justices have different views, have concerns about it, 
maybe that they think it would actually change the way the Su-
preme Court arguments do work. And I would, you know, very 
much want to talk with them about those views. And, on almost 
every issue I’m open to being persuaded that I’m wrong. But on 
this one, I have expressed a real view and it’s the one I hold is that 
it would be a great thing for the Court and it would be a great 
thing for the American people. 

Senator KOHL. All right. General Kagan, we all understand that 
you may be reluctant to comment on cases that will or are likely 
to come before you. I would like to ask you a question about a case 
that the Supreme Court will certainly never see again, the 2000 
Presidential election contest between President Bush and Vice 
President Gore. Many commentators see the Bush v. Gore decision 
as an example of judicial improperly injecting itself into a political 
dispute. What is your view of that, of the Bush v. Gore decision and 
was the Supreme Court right to have gotten involved in the first 
place, General Kagan? 

Ms. KAGAN. Senator Kohl, I think I might disagree that it’s the 
kind of decision that will never come before the Court again. Of 
course, you’re right that ‘‘it’’ will never come before the Court 
again. But the question of when the Court should get involved in 
election contests in disputed elections is, I think, one of some mag-
nitude that might well come before the Court again. And if it did, 
you know, I would try to consider it in an appropriate way. And, 
you know, reading the briefs and listening to the arguments and 
talking with my colleagues. I think it is an important—an impor-
tant question and a difficult question about how an election contest 
that at least arguably the political branches can’t find a way to re-
solve themselves; what should happen and whether and when the 
Court should get involved. It’s hard to think of a more important 
question in a Democratic system and it may be a tougher one. 

Senator KOHL. Do you believe when these hearings are over this 
week, the American people should have a pretty good idea of what 
your judicial philosophy is? 

Ms. KAGAN. I hope that they will, Senator Kohl. And as we go 
around the room and people talk to me about the way in which I 
would decide cases, the approach I would use, just the way you 
asked me about, you know, would I just look to the original intent, 
or would I look to a broad variety of sources and when and where, 
I hope that the American people will get a sense of how I would 
approach cases. 

Senator KOHL. Thank you. 
Senator Leahy. Senator, as I mentioned to some of the Senators 

up here, I’m going to yield to Senator Hatch for his round and Sen-
ator Feinstein for her round. We will then take a 10-minute break. 
We are trying to—if this works right, to break for lunch around 
one. We have a vote and I’m double-checking to make sure whether 
it is set for 2:15. If that’s the case, we would vote at—several of 
us would vote at the desk and come back immediately so that we 
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could start about 2:20 after lunch. But after these two Senators ask 
their questions, we’ll break for 10 minutes. 

Senator HATCH. Well, thank you, Mr. Chairman. You are doing 
well. Relax as much as you can. 

I am going to ask her a series of questions, some of which just 
ask for yes or no, to the extent that you can do that I would appre-
ciate it. But, you can do whatever you want to do; how’s that. 

General Kagan, I want to begin by discussing freedom of speech 
in general and campaign finance reform in particular. As you 
know, the first word in the First Amendment is ‘‘Congress.’’ Now, 
I know that the Supreme Court has said that the First Amendment 
also limits state government. But do you agree that America’s 
founders were first concerned about setting explicit limits on the 
Federal Government in areas such as freedom of speech? 

Ms. KAGAN. There’s no question that the First Amendment limits 
what Congress and what other state actors, executive officials can 
do. 

Senator HATCH. OK. The Supreme Court has said that the First 
Amendment protects some types of speech more strongly than oth-
ers and even that it does not protect some types of speech at all. 
Do you agree that the Supreme Court has held repeatedly that po-
litical speech, especially during a campaign for a political office is 
at the core of the First Amendment and has the First Amendment’s 
strongest protection? 

Ms. KAGAN. Political speech is at the core of the First Amend-
ment. I think that that has been said many times by the Court. 

Senator HATCH. Yeah, I think one of the great examples, Univer-
sity San Francisco County Democratic Central Committee back in 
1989 really came out very strongly on that. 

When you worked in the Clinton Whitehouse, you wrote a memo 
in October 1996 in which you wrote this: ‘‘It is unfortunately true 
that almost any meaningful campaign finance reform proposal 
raises constitutional issues. This is a result of the Supreme Court’s 
view which I believe to be mistaken in many cases that money is 
speech and that attempts to limit the influence of money in our po-
litical system therefore raise First Amendment problems.’’ 

Now, as I understand it, President Harry Truman argued as far 
back as 1947 that a ban on independent expenditures would be a 
‘‘dangerous intrusion on free speech.’’ 

The notion that spending and speech are necessarily related is 
hardly new and hardly confined to the Supreme Court or even one 
political party. Do you recognize—excuse me, do you reject the idea 
that spending is speech? 

Ms. KAGAN. Senator Hatch, the quote that you read I believe was 
not written by me in my voice. It was a set of talking points that 
I prepared for—I’m not sure if it was for the President—for Presi-
dent Clinton or if it was for the press office, but it was meant to 
reflect the administration’s position at the time. The administra-
tion was trying very hard to Enact the McCain/Feingold Bill and 
those talking points were in service of that objective and so they 
weren’t, you know, my personal constitutional or legal views or 
anything like that, but was just a set of talking points that I pre-
pared for, I think it was the press office. It might have been for 
the president himself. 
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Senator HATCH. Well, you were listed as the creator. 
Ms. KAGAN. I created a lot of talking points in my time. 
[Laughter.] 
Senator HATCH. OK. OK. I accept that. 
I want to turn to the Supreme Court’s decision in Citizens United 

v. FEC for a little bit. I’ve seen media reports that in a meeting 
with at least one of your colleagues on this Committee you said 
that you believed the Citizens United case was wrongly decided; is 
that true? 

Ms. KAGAN. Senator Hatch, I argued the case. Of course, I 
walked up to the podium and I argued strenuously that the bill 
was constitutional. 

Senator HATCH. But I’m asking about your belief. 
Ms. KAGAN. And over the course—at least for me, when I prepare 

a case for argument, the first person I convince is myself. Some-
times I’m the last person I convince. But the first person I convince 
is myself and so, you know, I did believe, that we had a strong case 
to make. I tried to make it to the best of my ability. 

Senator HATCH. OK. The statute being challenged in this case 
prohibited different types of for-profit corporations, non-profit cor-
porations and labor unions from using their regular budget to fund 
speeches by candidates who are election issues within 30 to 60 days 
of a primary or a general election. They could form separate organi-
zations called ‘‘PAC’’s, political action committees, to do so, but 
they did not have the freedom to use their own money directly to 
speak about candidates or issues as they saw fit. 

Now, I know there’s a lot of loose rhetoric about the decision in 
this case allowing unlimited ‘‘spending on elections.’’ I assume that 
is to conjure up images of campaign contributions or collusion. But 
just to clarify the facts, the statute in the Citizens United case in-
volved what are called ‘‘independent expenditures’’ or money spent 
by corporations, non-profit groups, or unions completely on their 
own to express their political opinions. Now, this case had nothing 
to do with contributions to campaigns or spending that is coordi-
nated or connected in any way with candidates or campaigns; isn’t 
that true? 

Ms. KAGAN. You’re right, Senator Hatch, that this was an inde-
pendent expenditure case rather than a contributions case. 

Senator HATCH. Right. When President Obama announced your 
nomination he said that you believed that ‘‘in a democracy powerful 
interests must not be allowed to drown out the voices of ordinary 
citizens.’’ Virtually all of the rhetoric surrounding this case is fo-
cused on large, for-profit corporations. But the law in question and, 
of course, this case affected much more than that. But you know 
in that case a non-profit organization sued to defend its freedom of 
speech rights. Do you agree that many people join or contribute to 
non-profit advocacy organizations because they support the posi-
tions and message of those groups and because those groups mag-
nify the voice of their members and their contributors? 

Ms. KAGAN. I do agree that civic organizations are very impor-
tant in our society, Senator. 

Senator HATCH. These aren’t just civic organizations. I’m talking 
about unions and businesses and non-profits and profits and part-
nerships and S-corporations and a lot of others. 
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Ms. KAGAN. Yes. You’re right that the statute that the govern-
ment defended in the Citizens United case was a statute that ap-
plied to many different kinds of corporations. 

Senator HATCH. That’s right. 
Ms. KAGAN. And one of the things that the government suggested 

to the Court in the course of its arguments was that one possibly 
appropriate way to think about the case might be to treat those dif-
ferent situations differently. But the statute itself applied to many 
different kinds of organizations. 

Senator HATCH. OK. Now, President Obama called the Citizens 
United decision, ‘‘a victory for powerful interests that marshal their 
power every day in Washington to drown out the voices of everyday 
Americans.’’ 

Now, as I said the statute applied to for-profit corporations, non- 
profit corporations, and labor unions. Do you believe that—let’s just 
take unions, do you believe that they are ‘‘powerful interests that 
drown out the voices of everyday Americans’’ ? 

Ms. KAGAN. Senator Hatch, what the government tried to argue 
in that case was that Congress had compiled a very extensive 
record about the effects of these independent expenditures by cor-
porations generally and by unions generally on the political proc-
ess. And that what the Congress had found was that these corpora-
tions and unions had a kind of access to Congressmen, had a kind 
of influence over Congressmen that changed outcomes, that was a 
corrupting influence on Congress. And that was what the many, 
many, many thousand-page record that was created before Con-
gress enacted the McCain-Feingold Bill revealed and that’s what 
we tried to argue to the Court. 

Senator HATCH. I understand the argument. But the statute ban-
ning political speech that was challenged in Citizens United also 
applied to small S-chapter corporations that might have only one 
shareholder. There are more than four and a half million S-cor-
porations or S-chapter corporations in America. We have 56,000 in 
my home state of Utah alone. These are small companies that want 
the legal protections that incorporating provides. These are family 
farmers, ranchers, mom and pop stores, and other small busi-
nesses. Before the Citizens United decision these small family busi-
nesses could be barred from using their regular budget for say a 
radio program or even a pamphlet opposing their Congressman for 
his vote on a bill if it was that close to an election. 

Now, do you believe the Constitution gives the Federal Govern-
ment this much power? 

Ms. KAGAN. Senator Hatch, Congress determined that corpora-
tions and trade unions generally had this kind of corrupting impact 
on—— 

Senator HATCH. I’m talking about all of these four and a half 
million S—small corporations as well. 

Ms. KAGAN. Senator Hatch, of course, in the Solicitor General’s 
Office we defend statutes and Congress determined—— 

Senator HATCH. No, no, I understand that. 
[Simultaneous conversation.] 
Senator HATCH. Let me ask my questions the way I want to. 
Senator Leahy. Then ask the question. 
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Senator HATCH. I will. I’m going to be fair. I intend to be. And 
you know that after 34 years. 

[Laughter.] 
Senator HATCH. Go ahead, keep going, did you have something 

else you wanted to add? 
Ms. KAGAN. No, go ahead. 
Senator HATCH. OK. We have to have a little back and forth 

every once in a while or this place would be boring as hell, I’ll tell 
you. 

[Laughter.] 
Ms. KAGAN. And it gets the spotlight off me, you know, so I’m 

all for it. Go right ahead. 
Senator HATCH. I can see that. And by the way, I’ve been in-

formed that hell is not boring. So? 
[Laughter.] 
Senator HATCH.—I can imagine what I mean by that. 
Ms. KAGAN. Just hot. 
Senator HATCH. OK. I have the current volume, the current vol-

ume of the Code of Federal Regulations. Now, this is governing 
Federal campaign finance. It’s 568 pages long, this code. This does 
not include another 1,278 pages of explanations and justifications 
for these regulations. Nor does it include another 1,771 Federal 
Election Commission advisory opinions, even more enforcement rul-
ings and still more Federal statutes. 

Now, let me ask you this, do you believe that the Constitution 
allows the Federal Government to require groups such as non-prof-
it corporations and small S-chapter corporations to comb through 
all of this? This is just part of it. I have thousands of other pages 
of regulations—likely hire an election law attorney and jump 
through all the hoops of forming a political action Committee with 
all of its costs and limitations simply to express an opinion in a 
pamphlet or in a radio or a movie or just to criticize their elected 
officials? Do you really believe the constitution allows that type of 
requirement? 

Ms. KAGAN. Well, Senator Hatch, I want to say, Senator Hatch 
you should be talking to Senator Feingold, but I won’t do that. 

Senator Hatch, Congress made a determination here. And the de-
termination was that corporations and unions generally had this 
kind of corrupting influence on Congress when they engaged in? 

[Simultaneous conversation.] 
Senator HATCH. But you acknowledge that it covered all these 

other smaller groups and all these other groups that have—should 
have a right to speak as well? 

Ms. KAGAN. The Solicitor General’s Office, of course, defends 
statutes as they’re written. And Congress made the determination 
broadly that corporations and trade unions had this corrupting in-
fluence on Congress. And in the Solicitor General’s office we in the 
Solicitor General’s office, as other Solicitor Generals offices have 
done, vigorously defended that statute as it was written. 

Senator HATCH. I understand. 
Ms. KAGAN. On the basis of the record that was made in Con-

gress, this, I think it was in a 100,000-page record about the cor-
rupting influence of independent expenditures made by corpora-
tions and unions. Now, the Court rejected that position. The Court 
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rejected that position in part because of what you started with. You 
said, ‘‘Political speech is of paramount First Amendment value’’ it’s 
no doubt the case. And the Court applied a compelling interest 
standard and the Court rejected the position. But the position that 
we took was to defend the statute to apply broadly. 

Senator HATCH. No, no, I have no problem with that because 
that was your job. But I’m getting into some of the comments by 
some of our colleagues, by the President and others about how 
wrong this case was. But I don’t think it was wrong at all. 

Your 1996 Law Review article about private speech and public 
purpose emphasized the need to examine the motive behind speech 
restrictions. Since you’ve already written about this, I would like 
to know whether you personally agree with the Supreme Court in 
the Citizens United decision that ‘‘speech restrictions based on the 
identity of one speaker are all too often simply a means to control 
content;’’ do you agree with that? 

Ms. KAGAN. Senator Hatch, speaker-based restrictions do usually 
get strict scrutiny from the Supreme Court and for the reason that 
you suggest which is a concern about why it is that Congress is 
saying one speaker can speak and not another. 

I had a very interesting colloquy with Justice Scalia at the Court 
on this question. 

Senator HATCH. I understand. 
Ms. KAGAN. Justice Scalia said to me, and it’s a powerful argu-

ment, he said, ‘‘Well, you know, if you let Congress think about 
these things Congress is going to protect incumbents.’’ That that 
might be a reason for Congress to say that certain groups can 
make independent expenditures and others not. 

Senator HATCH. Well, one part of Congress would protect incum-
bents. The others would be trying to throw them out. I mean, that’s 
what this system is. 

[Laughter.] 
Ms. KAGAN. But I said to Justice Scalia and I think it’s true with 

respect to the McCain-Feingold Bill that all the empirical evidence 
actually suggests—I think my line was, ‘‘this is the most self-deny-
ing thing that Congress has ever done.’’ Because all the empirical 
evidence suggests that these corporate and union expenditures ac-
tually do protect incumbents and notwithstanding that in the 
McCain-Feingold Bill Congress determined that it was necessary in 
order to prevent corruption to prevent those expenditures. But, you 
know, the Court said no. 

Senator HATCH. Well, tell that to Blanch Lincoln how incumbents 
are protected. 

In this case the speech in which Citizens United—I think about 
Blanch Lincoln, one of the nicer people around here, who had $10 
million spent against her by the unions just because they disagreed 
with her on one or two votes. I mean, you know, let me keep going 
now. 

In this—and I’m enjoying our colloquy together. 
Ms. KAGAN. Me too. 
Senator HATCH. In this—I hope so. In this case, the speech in 

which Citizens United wanted to engage was in the form of a movie 
about a Presidential candidate, Hillary Clinton, at the time, the 
Deputy Solicitor General first argued the case. The Deputy Solic-
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itor General from your office. He told several Justices that if a cor-
poration of any size, a union, or even a non-profit group did not 
have a separate PAC, the Constitution allows to Congress to ban 
publishing, advertising, or selling, not only a traditional print book 
that criticized a political candidate, but an electronic book available 
on devices such as the Kindle. Even a 500-page book that had only 
a single mention of a candidate, not only print or electronic books, 
but also a newsletter, even a sign held up in Lafayette Park. 

Now, isn’t that what under that argument at that time your of-
fice admitted that at first oral argument that at the end of the day 
the Constitution allows Congress to ban them from engaging in any 
political speech in any of those forums? 

Ms. KAGAN. Senator Hatch—— 
Senator HATCH. I’m not blaming you for the prior argument nor 

am I really blaming the person who was trying to defend this stat-
ute. I’m just saying that’s what happened. 

Ms. KAGAN. Senator Hatch, the statute which applies only to cor-
porations and unions when they make independent expenditures, 
not to their PACs. The corporations and unions when they make 
independent expenditures within a certain period of an election the 
statute does not distinguish between movies and anything else. 

Senator HATCH. Well, as you can see, I’m finding a certain 
amount of fault with that. And that’s why the Citizens United case, 
I think, is a correct decision. The Court has been criticized, includ-
ing just yesterday, in this hearing for not deciding the Citizens 
United case on narrower statutory grounds. But according to some 
media accounts such as the National Journal, it was your office’s 
admission that the statute had much broader Constitutional impli-
cations that prompted the Court to ask for a second argument in 
this case. 

Now, that’s where you come in. You reargued the case last Sep-
tember, and I believe that it was Justice Ginsberg who asked 
whether you still believed that the Federal Government may ban 
publication of certain books at certain times? You said that the 
statute in question covered books, but that there might be some 
legal arguments against actually applying it to books. I certainly 
agree with you on that. 

But didn’t you argue that the Constitution allows the Federal 
Government to ban corporations, union, and non-profit groups from 
using their regular budget funds to publish pamphlets that say cer-
tain things about candidates close to an election. You did say that? 

Ms. KAGAN. Senator Hatch, we were of course—I was defending 
the statute? 

Senator HATCH. No, I understand. 
Ms. KAGAN.—as it was written and the statute as it was written 

applies to pamphlets as well as to the movie in the case and we 
made a vigorous argument that the application of that statute to 
any kinds of classic electioneering materials, not books, because 
they aren’t typically used to election year. But that the application 
of the statute to any kinds of classic electioneering materials was 
in fact constitutional and the Court should defer to Congress’s view 
of the need—— 
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Senator HATCH. I accept that. I accept that you made that argu-
ment and that you were arguing for statutory enactment by the 
Congress. 

But as I mentioned, you said that the Federal Government could 
ban certain pamphlets at certain times because pamphlets are, as 
you put it, ‘‘pretty classic electioneering.’’ 

You said that pamphleteering is classic political activity with 
deep historical roots in America. Certainly some of the most influ-
ential pieces of political speech in our Nation’s history have been 
pamphlets such as Thomas Payne’s Common Sense. 

Since in the Citizens United case you were defending amplifi-
cation of that statute to a film, would you also consider films as 
classic electioneering? 

Ms. KAGAN. Senator Hatch, I’m trying to remember what our 
brief said, but, yes, I think the way we argued the case? 

Senator HATCH. You took that position. 
Ms. KAGAN.—it applies to films as well. 
Senator HATCH. OK. 
Ms. KAGAN. Of course. 
Senator HATCH. All right. A pamphlet is often defined at least in 

the dictionary as an unbound, printed work, usually with a paper 
cover or a short essay or treatise. In another First Amendment con-
text involving the establishment clause, Justice Kennedy criticized 
the idea that application of the First Amendment depended on such 
things as the presence of a plastic reindeer or the relative place-
ment of poinsettia. I believe he called that a ‘‘juris prudence of mi-
nutia’’. I thought it was an interesting comment myself. 

Do you believe that the protection of the First Amendment 
should depend on such things as the stiffness of a cover, the pres-
ence of a binder, or the number of words on a page? Now, you can 
give an opinion on that since that case is decided. 

Ms. KAGAN. Senator Hatch, what we did in the Citizens United 
case was to defend the statute as it was written which applied to 
all electioneering materials with the single exception of books 
which we told the Court were not the kind of classic electioneering 
materials that posed the concerns that Congress has found to be 
posed by all electioneering materials of a kind of classic kind. 
Books are different. Books, you know, nobody uses books in order 
to campaign. 

Senator HATCH. That’s not true. That’s not true. And you did say 
that books are probably covered, but you didn’t think they 
would—— 

Ms. KAGAN. I thought that I said the argument was that they 
were covered by the language of the statute, but that a good con-
stitutional challenge, as applied constitutional challenge could be 
made to it because the purposes that Congress had in enacting the 
statute, which were purposes of preventing corruption, would not 
easily have applied to books. But would have applied to all the ma-
terials that people typically use—— 

Senator HATCH. I understand. 
Ms. KAGAN.—in campaigns. 
Senator HATCH. I understand. In 1998 when you served in the 

Clinton Administration the Federal Election Commission sued 
Steve Forbes and his company that publishes Forbes Magazine. I 
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have a copy of the Forbes Magazine right here and I think most 
people are familiar with it. 

Steve Forbes had taken a leave from his position with the com-
pany to run for president but continued writing columns on various 
issues. The FEC used the same statute that you defended in the 
Citizens United case to say that these columns were illegal cor-
porate contributions to Forbes’ Presidential campaign. And I know 
that the FEC later decided to terminate the lawsuit. And I know 
that this Forbes lawsuit involved alleged campaign contributions 
rather than independent expenditures. But the same statute was 
involved and I use this as an example to show what can happen 
on the slippery slope of the Federal Government regulating who 
may say what and when about the government. 

Now, the Forbes case involved a magazine. The case you argued 
involved a movie. Your office admitted that the statute could apply 
to books and newsletters. You admitted that it could apply to pam-
phlets. 

Now, all of this involves the politic speech that is the very heart 
of the First Amendment, whether engaged in by for-profit corpora-
tions, nonprofit corporations, tiny S chapter corporations, or labor 
unions. 

Do you really believe—now, this is your personal belief. Do you 
really believe—and I understand you represented the government. 
But do you really believe that the Constitution allows the Federal 
Government this much power to pick and choose who may say 
what, how and when about the government? 

Ms. KAGAN. Senator, putting the Citizens United case to the side, 
I think that there are extremely important constitutional principles 
that prevents the government from picking and choosing among 
speakers, except in highly unusual circumstances, with hugely 
compelling interests. 

Senator HATCH. Well, what is highly unusual about a book or a 
pamphlet or a movie? 

Ms. KAGAN. Senator, as I said, putting Citizens United to the 
side, I argued that case. I argued it on behalf of the government, 
because Congress had passed a statute. We are—— 

Senator HATCH. But you do believe it was wrongly decided, too, 
do you not? 

Ms. KAGAN. I’m sorry? 
Senator HATCH. You did take the position it was wrongly de-

cided. 
Ms. KAGAN. I absolutely said, Senator Hatch, that when I 

stepped up to the podium as an advocate, I thought that the U.S. 
Government should prevail in that case and that the statute should 
be upheld. 

I wanted to make a clear distinction between my views as an ad-
vocate and any views that I might have as a judge. I do think Citi-
zens United is settled law going forward. There is no question that 
it’s precedent, that it’s entitled to all the weight that precedent 
usually gets. 

I also want to make clear that in any of my cases as an advocate, 
and this is Citizens United or any of the other cases in which I 
have argued, I’m approaching the things—the cases as an advocate 
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from a perspective of, first, the U.S. Government interests and, 
also, it’s a different kind of preparation process. 

You don’t look at both sides in the way you do as a judge. 
Senator HATCH. I got that. I got that. I do not have any problem 

with that. All I am saying is that we have had arguments right 
here in this Committee that this is a terrible case that upset 70 
years of precedent. And I have heard all these arguments and they 
are just inaccurate, and that is what we are establishing here. 

When President Obama criticized the Citizens United decision in 
the State of the Union Address, with the Supreme Court justices 
sitting there, he said that it would allow foreign corporations to 
fund American elections. And others have said the same thing. 

Do you agree that this case involved an American nonprofit orga-
nization, not a foreign corporation; that this case involved inde-
pendent political speech, not campaign contributions; and, that the 
separate laws regarding political spending by foreign corporations 
and campaign contributions by anyone are still enforced today? 

Ms. KAGAN. Senator Hatch, this case did, as you say—these par-
ties were domestic, nonprofit—was a domestic, nonprofit corpora-
tion. 

Senator HATCH. All right. Well, there was no foreign corporation 
involved. That is one of the points I am trying to establish. And 
it was a misstatement of the law. I am not here to beat up on 
President Obama. I just want to make this point. And yet, col-
leagues have just accepted that like that is true. It is not true. 

In First National Bank of Boston v. Bellotti, the Supreme Court 
held, in 1978, more than 30 years ago, that, quote, ‘‘The identity 
of the speaker is not decisive in determining whether speech is pro-
tected. Corporations and other associations, like individuals, con-
tribute to the discussion, debate, and the dissemination of informa-
tion and ideas that the First Amendment seeks to foster,’’ unquote. 

Bellotti was decided just 2 years after the landmark case of 
Buckley v. Valeo. In Bellotti, the Court recognized that corporations 
have a First Amendment right to engage in political speech. 

In that decision, Chief Justice Berger wrote an interesting con-
currence in order to, as he put it, quote, ‘‘raise some questions like-
ly to arise in the future,’’ unquote. 

These questions included that large corporations would have an 
unfair advantage in the political process. He had some amazing in-
sight there, I think, because people are making just such argu-
ments today. 

That case also involved the First Amendment protection of the 
press that Berger noted how the government historically has tried 
to limit what may be said about it. He concluded, quote, ‘‘In short, 
the First Amendment does not belong to any definable category or 
persons or entities. It belongs to all who exercise its freedoms,’’ un-
quote. 

Do you agree with that? 
Ms. KAGAN. I’m sorry, Senator Hatch. 
Senator HATCH. Do you agree with Justice Berger’s comment 

there? 
Ms. KAGAN. Would you read that again? I’m worry. 
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Senator HATCH. Sure. I would be glad to. He said that, ‘‘In short, 
the First Amendment does not belong to any definable category or 
persons or entities. It belongs to all who exercise its freedoms.’’ 

Ms. KAGAN. Senator Hatch, the First Amendment protects all of 
us and grants all of us rights. 

Senator HATCH. Right. And they are important rights. In Citi-
zens United—see, I get a little tired of people on the left saying it 
was a terrible case, when, frankly—let me make this point. 

In Citizens United, the Court listed at least 25 precedents dating 
back almost 75 years. Here is a list of them right here. Quoting 
generally, that the First Amendment protects corporate speech and, 
specifically, that it protects corporate political speech. 

Now, I would like to put these cases in the record at this point. 
Chairman LEAHY. Without objection. 
[The information referred to appears as a submission for the 

record.] 
Senator HATCH. On the other side of the precedential scale was 

a single 1990 decision in Austin v. Michigan Chamber of Com-
merce. As the Court said in Citizens United, no other case had held 
that Congress may prohibit independent expenditures for political 
speech based on the identity of the speaker. 

In other words, Austin was the aberration, the exception, the 
break in the Court’s consistent pattern of precedence. And many 
folks have—Mr. Chairman, I only need about 30 seconds more just 
to finish here. 

Chairman LEAHY. Thirty seconds more. 
Senator HATCH. Many folks have attacked the decision, saying it 

is a prime example of, quote, ‘‘conservative judicial activism,’’ un-
quote, because it ignored precedent by overruling Austin. 

But by overruling that one precedent, was not the Court really 
reaffirming a much larger group of previous decisions, including 
Bellotti, that, as we discussed, affirmed that corporations have a 
First Amendment right to engage in political speech, and that in-
cludes all these small corporations? That sounds like the Court is 
committed to precedent, not rejecting it. 

I thank my Chairman for allowing me to make that last com-
ment. But I get a little tired of people misstating what Citizens 
United is all about. 

Ms. KAGAN. Senator Hatch, I think that the—— 
Senator HATCH. And I have appreciated your comments here 

today. 
Ms. KAGAN. Senator Hatch, I think that there was a significant 

issue in the case about whether Austin was an anomaly, as you 
quoted, or whether it was consistent with prior precedent and con-
sistent with subsequent precedent, as well. And, certainly, the gov-
ernment argued strenuously that Austin was not an anomaly, al-
though the Court disagreed and held that it was. 

Chairman LEAHY. Senator Feinstein is recognized. And then 
after that round of questioning, we will take a short break. 

Senator Feinstein. 
Senator FEINSTEIN. Thank you very much, Mr. Chairman. 
I just want to clear up one thing before I go on. It is my under-

standing that you specifically told the Supreme Court that books 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00104 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



95 

have never been banned under Federal campaign finance laws and 
likely could not be. 

Here is a quote. ‘‘Nobody in Congress, nobody in the administra-
tive apparatus has ever suggested that books pose any kind of cor-
ruption problem.’’ Is that not correct? 

Ms. KAGAN. Yes, that’s exactly right, Senator Feinstein. 
Senator FEINSTEIN. So it is clear to me that the campaign finance 

laws invalidated by the Supreme Court in Citizens United were in-
tended to prevent corporations from spending limitless dollars to 
elected candidates to do their bidding, not to prevent authors from 
publishing their books. 

Ms. KAGAN. We said that the act ought not to be applied. It had 
never been applied to books. We thought it never would be applied 
to books. And to the extent that anybody ever tried to apply it to 
books, what I argued in the Court is that there would be a good 
constitutional challenge to that, because the corrupting potential of 
books is different from the corrupting potential of the more typical 
kinds of independent expenditures. 

Senator FEINSTEIN. Thank you very much. Now, I want to just 
have a little heart-to-heart talk with you, if I might. I come at the 
subject—— 

Ms. KAGAN. Just you and me. 
Senator FEINSTEIN. Just you and me and nobody else. 
[Laughter.] 
Chairman LEAHY. Don’t anybody in the room listen. 
Senator FEINSTEIN. I come at the subject of guns probably dif-

ferently than most of my colleagues. I think I’ve seen too much. 
I wrote the assault weapons legislation. I found the body of Har-

vey Milk. I became mayor as a product of an assassination. 
I have watched as innocent after innocent has been killed, the 

latest of which, in my State, is 2 weeks ago, a 6-year-old, in a 
Spiderman costume, eating an ice cream bar in the kitchen, was 
killed by a bullet coming through the room. 

I can show you in Los Angeles where a woman ironing, was 
killed the same way. A youngster playing the piano, killed the 
same way, bullet right through the walls. He is a paraplegic today. 

Now, you answered Senator Leahy’s question that you believe 
that both Heller and McDonald are binding precedent and entitled 
to all respect to binding precedent in any case. ‘‘That is settled 
law,’’ you said. 

These were 5–4 closely decided decisions in both cases. California 
is not Vermont. California is a big state, with roiling cities. It is 
the gang capital of America. The State has tried to legislate in the 
arena. 

As I understand McDonald, it is going to subject virtually every 
law that a State passes in this regard to a legal test. And that 
causes me concern, because States are different. Rural States have 
different problems than large metropolitan States do. 

We probably have as many as 30 million people living in cities, 
where the issue of gangs is a huge question. So here is my question 
to you. 

Why is a 5–4 decision in two quick cases, why does it throw out 
literally decades of precedent in the Heller case, in your mind? Why 
do these two cases become settled law? 
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Ms. KAGAN. Senator Feinstein, because the Court decided them 
as they did and once the Court has decided a case, it is binding 
precedent. 

Now, there are various reasons for why you might overturn a 
precedent; if the precedent proves unworkable over time or if the 
doctrinal foundations of the precedent are eroded or if the factual 
circumstances that were critical to why the precedent—to the origi-
nal decision, if those change. 

But unless one can sort of point to one of those reasons for re-
versing a precedent, the operating presumption of our legal system 
is that a judge respects precedent, and I think that that’s an enor-
mously important principle of the legal system. 

It defers to prior justices or prior judges who have decided some-
thing and that it’s not enough, even if you think something is 
wrong, to say, ‘‘Oh, well, that decision was wrong, they got it 
wrong.’’ The whole idea of precedent is that’s not enough to say a 
precedent is wrong. 

You assume that it’s right and that it’s valid going forward. 
Senator FEINSTEIN. Let us go to the 1973 case of Roe v. Wade, 

the 1992 case of Planned Parenthood v. Casey, the 2000 case of 
Stenberg v. Carhart. In those cases, the Supreme Court clearly 
stated, and I quote, ‘‘Subject to viability, the State, in promoting 
its interest in the potentiality of human life, may, if it chooses, reg-
ulate and even prescribe abortion, except where it is necessary in 
appropriate medical judgment for the preservation of the life or 
health of the mother.’’ 

That is 30 years of case law. But in the 2007 case of Carhart v. 
Gonzalez, the Court issued a 5–4 decision upholding a statute that 
did not contain an exception to protect the health of the mother for 
the first time since Roe was passed in 1973. 

So let me ask you, clearly. In a memo that you wrote in 1997, 
you advised President Clinton to support two amendments to a late 
stage abortion bill to ensure that the health of the mother would 
be protected. 

Here is the question. Do you believe the Constitution requires 
that the health of the mother be protected in any statute restrict-
ing access to abortion? 

Ms. KAGAN. Senator Feinstein, I do think that the continuing 
holding of Roe and Doe v. Bolton is that women’s lives and women’s 
health have to be protected in abortion regulation. 

Now, the Gonzalez case said that with respect to a particular 
procedure, that the statute Congress passed, which passed a stat-
ute without a health exception and with only a life exception, was 
appropriate because of the large degree of medical uncertainty in-
volved—— 

Senator FEINSTEIN. Because of the procedure. 
Ms. KAGAN. Because of the procedure. But with respect to abor-

tion generally, putting that procedure aside, I think that the con-
tinuing holdings of the Court are that the woman’s life and that 
the woman’s health must be protected in any abortion regulation. 

Senator FEINSTEIN. Thank you very much. Let me move on to ex-
ecutive power, if I might. Some on the left have criticized your 
views on executive power, finding fault with your testimony during 
your 2009 confirmation hearing to be solicitor general, in which you 
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agreed with Senator Lindsey Graham that the law of armed con-
flict provides sufficient legal authority for the President to detain 
individuals suspected of terrorist ties without trial. 

You also agreed that the courts have a role in determining 
whether a particular detention is lawful, and that substantive due 
process is required before an individual may be detained. 

You agreed during the aforementioned hearing that an individual 
suspected of financing Al Qaeda in the Philippine was, quote, ‘‘part 
of the battlefield,’’ end quote, for the purpose of capture and deten-
tion. 

Could you elaborate on the scope of the President’s authority to 
detain individuals under the law of armed conflict? 

Ms. KAGAN. Senator Feinstein, the conversation that Senator 
Graham and I had, and I believe, in that same hearing, you asked 
a similar question, starts with the Hamdi case, where the Supreme 
Court said that the AUMF, the authorization for the use of military 
force, which is the statute that applies to our conflict with Iraq and 
Afghanistan, that the AUMF includes detention authority. 

And Hamdi said that the law of war typically grants such au-
thority in a wartime situation and interpreted the AUMF con-
sistent with the law of war understanding. 

Now, the question of exactly what the scope of that detention au-
thority is has been and continues to be the subject of a number of 
cases. And in the role of Solicitor General, I’ve participated in some 
of those issues. 

The Obama Administration has a definition of enemy belliger-
ents that it believes are subject to detention under the AUMF and 
as approved by Hamdi, and the Solicitor General’s office has used 
that definition of an enemy belligerent, which is a person who is 
part of or substantially supports the Al Qaeda and Taliban forces. 

That’s the definition that the Solicitor General’s office has advo-
cated, as has the rest of the Justice Department. 

Now, there are a number of uncertain questions in this area that 
almost surely will come before the Supreme Court, questions about 
whether the scope of the definition that the Obama Administration 
has been using is appropriate, whether it is too broad, whether it 
is too narrow; where the battlefield is; what counts as—do you 
have to be a member of a fighting force or is it sufficient that you 
support the fighting force, and, if so, what kind of support might 
give rise to detention. 

So all of those questions are, I think, questions that might come 
before the Court in the future. The Obama Administration has 
taken views as to some of them, not all of them, in cases that have 
been litigated over the past couple of years. 

But there are certainly quite a number of questions that will 
come before the Court about the exact scope of detention authority. 

Senator FEINSTEIN. So if I understand you correctly, you would 
say that the executive’s power in this area is really limited by the 
specifics of the actual situation, if I understand what you are say-
ing. 

Ms. KAGAN. Well, Senator Feinstein—— 
Senator FEINSTEIN. And that the President does not have an 

overriding authority here. 
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Ms. KAGAN. Senator Feinstein, the way that the Solicitor Gen-
eral’s office has argued these cases, and the entire Department of 
Justice has, is on the basis of statutory authority, is on the basis 
of the AUMF, the authority for the use of military force. 

And we have actually never argued that Article 2 alone would 
provide such authority. And the question you raise really—the 
usual framework that people use when they think about this ques-
tion is something called Youngstown, of course, Justice Jackson’s 
opinion in Youngstown, and he sets forth three different zones. 

He says, well, in one zone, the President can act in accordance 
with Congressional authority, and that is the easiest for a court to 
validate; to say, ‘‘Look, Congress and the President are acting to-
gether, the President is acting in specific accordance with what 
Congress has told the President to do. The courts should give real 
deference to that.’’ 

Senator FEINSTEIN. Let me stop you here, because it is the three- 
pronged test, and we have discussed this in almost every Supreme 
Court confirmation hearing now. 

The concern is where there is not legislation or when, the third 
prong, when legislation may say the opposite. Can the President 
exceed that legislation and how strong is his authority? You say it 
is not the commander in chief authority, it is the AUMF authority 
that prevails. 

Do I understand that correctly? 
Ms. KAGAN. Yes. Essentially, what the Solicitor General’s office 

and the Department of Justice have been arguing in these last 2 
years is that we’re in zone one, which is where the executive is act-
ing with Congress’ authorization, rather than in zone two, where 
the executive is acting and Congress hasn’t said anything, or zone 
three, where the executive is acting as against Congress’ statement 
to the contrary. 

So those would present very different issues. Whether the Presi-
dent has authority to detain where Congress has not said anything 
or, still yet, whether the President has the authority to detain 
where Congress has specifically deprived him of that authority, 
that would be a very different question, indeed. 

Senator FEINSTEIN. Let us talk about that for a moment, because 
that is something I had something to do with, and, that is, expand-
ing the exclusivity portion of the Foreign Intelligence Surveillance 
Act to say that the executive authority may not exceed in statute 
the confines of this act. 

Would you find that as binding? 
Ms. KAGAN. Well, Senator Feinstein, I would have to take a look 

at the statute. But I would say that the circumstances in which the 
President can act as against specific Congressional legislation, 
where the President can act despite Congress, are few and far be-
tween, and I think that that’s what Justice Jackson said in Youngs-
town and I think that that’s what mostly the Court has agreed 
with, few and far between. 

Now, are they nonexistent? Well, suppose Congress said some-
thing like ‘‘We’re going to take away the President’s pardon power,’’ 
a power that’s specifically committed to the President by Article 2, 
I think that that would be a hard case. 
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I think a court might say, ‘‘Well, notwithstanding that Congress 
tried to do that, Congress can’t do that. The President has that 
power and it doesn’t matter what Congress says about the matter.’’ 

But those are very few and far between. For the most part, the 
presumption is that the President, if told by Congress that he can’t 
do something, can’t do something. 

Senator FEINSTEIN. Let me ask this. Does the President, in your 
view, have the authority to detain American citizens without crimi-
nal trial if they are suspected of conspiring to aid terrorists of par-
ticipating in acts of terrorism? 

Now, does your answer then depend on whether the individual 
was arrested in the United States or abroad? 

Ms. KAGAN. Well, Senator Feinstein, this will, I think, very much 
be a case that may come before the Court, is the question of how 
detention authority, whether detention authority exists with re-
spect to people who are apprehended in the United States. 

The Court has not addressed that question so far. The Court has 
addressed, in Hamdi, only a person who was actually captured on 
the battlefield. The Court has left open the question of whether de-
tention authority might exist for a person captured outside of the 
battlefield, but outside of the United States, and, also, has left open 
the question of whether detention authority, under the AUMF now 
I’m talking about, would exist as to a person captured in the 
United States. 

There is a fourth circuit decision on that subject. It’s the Al- 
Marri case, where the court was very closely divided, where a slim 
majority of the court stated that the court—that there was deten-
tion authority under the AUMF to detain a person in military cus-
tody captured in the United States. 

That case was on its way to the Supreme Court, but never got 
there. It was mooted out because the person was transferred into 
civilian custody—excuse me—into the regular criminal justice sys-
tem. So that case did not come before the Court in Al-Marri. But 
it’s very much a live possibility. 

Senator FEINSTEIN. Right. And we have just had a case by a dis-
trict court judge in California, as of March 31st of this year, the 
al-Haramain case, and Senator Specter and I have discussed this. 

It is my understanding that what the judge did there was find 
the terrorist surveillance program illegal and essentially say that 
the plaintiff was entitled to damages from the government. 

So I guess the question might be whether that case goes up to 
the Supreme Court or not. But clearly, the judge here dealt with 
something that was outside of the scope of law, which was the ter-
rorist surveillance program, and made a finding that it was, in fact, 
illegal. 

Ms. KAGAN. I believe that that is what the judge said in that 
case, and that case is still pending, of course, and might come be-
fore the Court. 

I think that the appropriate analysis to use with respect to that 
case or many others in this area would be the Youngstown anal-
ysis, which makes very important what Congress has done. Where 
Congress authorizes the President, it’s one thing; where Congress 
has said nothing, still another; where Congress has specifically 
barred the activity in question, you’re talking about a much, much 
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higher bar for the President to jump over in order for the action 
to be found constitutional. 

Senator FEINSTEIN. Thank you very much. If I might, let me go 
on to an environmental issue in the commerce clause. And as we 
all know, the commerce clause is used to legislate many different 
matters. 

I think the Lopez decision struck all of us very hard. That was 
a decision where the Court held that it was a violation of the com-
merce clause to restrict guns within so many feet of a school. 

In 1972, the Congress passed the Clean Water Act ‘‘to restore 
and maintain the chemical, physical and biological integrity of the 
nation’s waters.’’ That’s a quote. 

The act prohibited the discharge of any pollutant into navigable 
waters without a permit issued by the Army Corps of Engineers or 
the EPA. And for over 30 years, the courts and Congress gave 
these entities broad discretion to regulate water supply. 

In a 5–4 ruling in 2006, the Court reversed course and said that 
the Army Corps had exceeded statutory authority in limiting pol-
lutants in certain wetlands. 

In California, these decisions have left seasonal streams unpro-
tected by the Clean Water Act, opening them up to development, 
prone to flooding that were formerly protected areas. 

Further, the ambiguity left by the Court’s decision has left EPA 
and the Army Corps with little clarity on the bounds of their juris-
diction under the act, leading to agency expenditures on estab-
lishing and defending their jurisdiction rather than on enforce-
ment. 

Here is the question. When do you believe it is appropriate for 
a court to overturn the reasoned decision of a Federal agency that 
action is needed pursuant to a statute? 

Ms. KAGAN. Senator Feinstein, I don’t know the case that you 
mention at all. I think the typical approach of a court, obviously, 
when it interprets a statute, and this is very important, is to figure 
out what Congress meant when it enacted that statute. 

The court acts outside its proper boundary in trying to impose its 
own meaning on a statute or to improve on the meaning that Con-
gress gave to the statute. Instead, the legislative power is Con-
gress’ and what the court is supposed to do is to figure out what 
Congress meant. 

Now, sometimes that’s not so easy, because sometimes language 
is imprecise, new circumstances develop, it’s unclear how Congress 
intended for a statute to apply, or sometimes Congress has even— 
just they make a mistake, they’re careless, whatever. Sometimes 
you do that, right? 

So sometimes there’s some lack of clarity, some ambiguity in a 
statute, and, there, the appropriate course, the course that the 
court has chosen, and I’ve written about this in my scholarly work, 
is to give deference to the agency. 

And the idea of the law in this area, it’s called the Chevron Doc-
trine, the idea of the law is that Congress, in enacting a statute 
and in giving authority to the agency to implement that statute, 
has impliedly delegated power to the agency to clarify any ambigu-
ities that might arise in that statute; and, that it’s more appro-
priate for an agency to clarify those ambiguities than it is for a 
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court to do so, and that’s why Chevron says the courts are to give 
deference to the agency. 

I have written about this a good deal. My field is administrative 
law and I’ve written about the Chevron Doctrine. It’s an important 
doctrine, for the reason I just said, that when there are ambiguities 
in a statute, when it’s unclear how a statute should apply to a par-
ticular kind of administrative action, one possibility is that the 
court gets to decide that. The other possibility is that the adminis-
trative agency gets to decide that. 

The court says, in Chevron, it’s better for the agency to do so, 
because the agency has more competence in the area, it has more 
expertise in the area, because the agency has some political ac-
countability which courts do not have, and, also, because we think 
that Congress would have made that choice; that Congress would 
have wanted the entity with political accountability and with ex-
pertise to make the decision rather than the courts. 

In that sense, Chevron is actually a great example of courts say-
ing that the court’s own role should be limited. It should be limited 
there. It’s with respect to an administrative agency that really has 
expertise and that has political accountability. 

Senator FEINSTEIN. Thank you. That is very helpful. Let me ask 
a quick question in my remaining time on standing. With many en-
vironmental statutes, such as the Clean Water Act, the Endan-
gered Species Act, the Clean Air Act, Congress has included provi-
sions permitting citizens or citizen groups to bring lawsuits to re-
dress violations of the law. 

When regulatory agencies fail to do their jobs, for any reason, be 
it incompetence, corruption, political interference, or lack of re-
sources, citizen suits provide a means for private citizens to step 
forward and ensure that our Nation’s environmental protections 
are not ignored. 

In a series of cases, it has been argued, however, that citizens 
do not have constitutional standing to bring these cases, because 
they cannot prove that they have been personally and concretely 
harmed by global warming, the pollution of waterways, or the de-
pletion of species. 

So here is the question. Do you believe it is possible for citizens 
to demonstrate that environmental harms have injured them for 
constitutional purposes? 

Ms. KAGAN. Senator Feinstein, the answer is yes, depending on— 
much depending on what Congress does. So let me step back for 
a minute. 

Article 3 has what’s called a case or controversy requirement, 
and this is a very important aspect of the judicial system. It’s real-
ly one of the things that keep judges judging and not doing any-
thing else, which is that they can only decide concrete cases or con-
troversies. 

They can’t make pronouncements on issues, legal or otherwise. 
They can’t issue advisory opinions. They can only decide cases or 
controversies. And one important aspect of what it means to be a 
case or controversy is that a person has standing to bring that 
case. 

And there are usually considered to be three requirements for 
that standing. First, a person has to have suffered an injury; sec-
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ond, the person has to show that that injury was caused by the ac-
tion that she is complaining about; and, third, the person has to 
show that the relief that the person is seeking from the court will 
actually redress the injury. 

And all of those are important. They are all actually constitu-
tional requirements. Now, that injury can be of many different 
kinds. It can be economic injury, but it can also be a kind of injury 
that you get when the environment is degraded and you can’t use 
the parks in the way you would have wanted to use the parks. 

Senator FEINSTEIN. Like asthma in Los Angeles from ozone. 
Ms. KAGAN. The injury can be of a kind like that, certainly. Now, 

the Court has said that people have to be able to show that that 
person specifically has been injured, and there’s some sort of speci-
ficity and concreteness requirement that the Court has used in the 
standing question. 

But the Court has also made clear that Congress can define, 
within broad limits, a set of people who Congress believes is in-
jured by a particular practice, such that they can bring suit. 

So the standing question is one that I think is not entirely, but 
to a great extent, within Congress’ control; that Congress can say, 
‘‘Look, there are some set of people’’ and it gets to define those peo-
ple as it wants who are injured by some kind of action and who 
should have an entitlement to go to court to redress that action. 

Senator FEINSTEIN. In legislation, in other words. 
Ms. KAGAN. That’s right. That Congress does that in legislation 

and if Congress does do that in legislation, within broad limits, as 
I say, but if Congress does, the Court should respect that and 
should hold that such a suit complies with Article 3. 

Senator FEINSTEIN. Thank you very much. 
Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much, Senator Feinstein. 
We will take a short break, about 10 minutes, and then come 

back. Again, I appreciate Senators on both sides staying within 
their allotted time. 

We will have one change. Normally, we would go to Senator 
Grassley, but because of a conflict in scheduling, you are going to 
switch and we will go to Senator Kyl when we come back in. That 
is with the concurrence of both the Senators. 

We stand in recess. 
[Recess 11:40 a.m. to 11:56 a.m.] 
Chairman LEAHY. Senator Kyl, and then we will go to Senator 

Feingold. Then we will break for lunch and come back. Emerging 
Senators will be next in line after they have to vote at the desk 
in that 2:15 vote and come back here. That is what I intend to do, 
and I will then recognize whoever is next in line. 

Senator Kyl. 
Senator KYL. Thank you. 
Solicitor General Kagan, you can see how important my col-

leagues think my questions are here. 
Ms. KAGAN. Or how important my answers. 
Senator KYL. When we met, I tried to give you an idea of the 

questions that I would ask, and I think I can pretty much follow 
what I laid out to you. So let me do that. I also think most of my 
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questions can be answered pretty succinctly, and I would appre-
ciate if you could do that. 

So let me start by asking you the standard for judges in ap-
proaching cases that we talked about, starting with the President’s 
idea. I will remind you. He has used a couple of different analogies. 
One was to a 26-mile marathon and said that in hard cases, adher-
ence to precedent and rules of construction and interpretation will 
only get you through the first 25 miles. 

And he has said that while the law is sufficient to decide 95 per-
cent of cases, in the last 5 percent, legal process alone will not lead 
you to the rule of decision. He says the critical ingredient in those 
cases is supplied by what is in the judge’s heart or the depth and 
breadth of the judge’s empathy. 

My first question is, do you agree with him that the law only 
takes you the first 25 miles of the marathon and that the last mile 
has to be decided by what is in the judge’s heart? 

Ms. KAGAN. Senator Kyl, I think it’s law all the way down. When 
a case come before the court, parties come before the court, the 
question is not do you like this party or do you like that party, do 
you favor this cause or do you favor that cause. 

The question is, and this is true of constitutional law and it’s 
true of statutory law, the question is what the law requires. 

Now, there are cases in which it is difficult to determine what 
the law requires. Judging is not a robotic or automatic enterprise, 
especially on the cases that get to the Supreme Court. A lot of 
them are very difficult and people can disagree about how the con-
stitutional text or precedent—how they apply to a case. 

But it’s law all the way down, regardless. 
Senator KYL. In the time of sentencing, a trial court might be 

able to invoke some empathy, but I cannot think of any other situa-
tion where, at least off the top of my head, it would be appropriate. 
Can you? 

Ms. KAGAN. Senator Kyl, I don’t know what was in the—I don’t 
want to speak for the President. I don’t know what the President 
was speaking about specifically. 

I do think that in approaching any case, the judge is required 
really, not only permitted, but required to think very hard about 
what each party is saying, to try to see that case from each party’s 
eyes; in some sense, to think about the case in the best light for 
each party, and then to weigh those against each other. 

So I think that the judge is required to give consideration to each 
party, to try to figure out what the case looks like from that party’s 
point of view, and that’s an important thing for a judge to do. 

But at the end of the day, what the judge does is to apply the 
law. And as I said, it might be hard sometimes to figure out what 
the law requires in any given case, but it’s all the way down. 

Senator KYL. Statutory, Constitution, the law precedent. 
Ms. KAGAN. That’s correct. 
Senator KYL. Now, when the President announced the retirement 

of Justice Stevens, he said judges—this is a slightly different for-
mulation. So the next question has to do with the second way that 
he formulated it. 

He said, ‘‘Judges should have a keen understanding of how the 
law affects the daily lives of the American people and know that 
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in a democracy, powerful interests must not be allowed to drown 
out the voices of ordinary citizens,’’ was the way he put it. 

Now, the media outlets have summarized this and called it the 
‘‘fight for the little guy sensibility.’’ I am not sure that is exactly 
the way the President would put it. But you heard some of my col-
leagues here yesterday lament the alleged activism of the current 
Court in supposedly always ruling for the corporate interests or the 
interests of big business. 

Do you agree with the President and my colleagues that judges 
should take into account whether a particular party is a big guy 
or a little guy when approaching a question of law or that one side 
is powerful or that one side is a corporation? 

Ms. KAGAN. Here is what I think. I think that courts have to be 
level playing fields and that everybody has to have an opportunity 
to go before the court, to state his case, and to get equal justice. 
And one of the glorious things about courts is that they do provide 
that level playing field in all circumstances, in all cases. 

And even when that level playing field is not provided by other 
branches of government, even when there is some imbalance with 
respect to how parties come to Congress or the President or the 
State Houses, the obligation of courts is to provide that level play-
ing field; to make sure that every single person gets the oppor-
tunity to come before the court, gets the opportunity to make his 
best case, and gets a fair shake. 

Senator KYL. Now, may I just—when you say level, to ensure a 
level playing field, you are not saying that if the parties come to 
court with positions that are unequal—that is to say, one party’s 
position is better than the other party’s position—that the court’s 
obligation is to try to somehow make those two positions the same. 

Ms. KAGAN. No, no, no. I mean, it’s just a matter of everybody 
is entitled to have his claim heard. Everybody is entitled to fair 
consideration. It doesn’t matter whether you’re an individual or 
you’re a corporation or you’re the government. 

I mean, one of the really remarkable things about watching, ac-
tually, a Supreme Court argument is sometimes I go up there and 
I’m arguing for the government, very sort of—I mean, you would 
think it’s kind of a favored position to be arguing for the govern-
ment, and it turns out it’s not. 

It turns out that the justices give you, as the government’s rep-
resentative, just as hard a time, maybe a harder time, than they 
give everybody else, and that’s the way it should be. Whether 
you’re the government, whether you’re a corporation, whether 
you’re a person, no matter what kind of person you are, no matter 
what your wealth, no matter what your power, that you get equal 
treatment from the Court. 

And what I meant by equal treatment is just that the Court 
takes your claim seriously, takes your case seriously, listens to you 
as hard as it listens to anybody else, and then makes the right de-
cision on the law. 

Senator KYL. During his confirmation hearing, Chief Justice Rob-
erts said, ‘‘If the Constitution says’’—this was in response to a 
question, by the way. And he said, ‘‘If the Constitution says that 
the little guy should win, the little guy is going to win in court be-
fore me. But if the Constitution says that the big guy should win, 
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well, then, the big guy is going to win, because my obligation is to 
the Constitution. That’s the oath.’’ 

Do you agree with Chief Justice Roberts? 
Ms. KAGAN. I do, Senator Kyl. 
Senator KYL. Now, one of the things that I brought up in my 

opening statement was, obviously, your clerkship for Justice Mar-
shall and my belief that Justice Marshall’s views are more along 
the line of viewpoint that President Obama expressed. And you 
wrote about this in more than one way. 

Let me just cite one thing you wrote about Justice Marshall’s 
view, and I am quoting now. You said, ‘‘In Justice Marshall’s view, 
constitutional interpretation demanded above all else that the 
courts show a special solicitude for the despised and disadvan-
taged. It was the role of the courts in interpreting the Constitution 
to protect the people who went unprotected by every other organ 
of government, to safeguard the interests of people who had no 
other champion. The court existed primarily to fulfill this mission,’’ 
you wrote about Justice Marshall. 

In fact, you also wrote that, ‘‘If he had his way, cases involving 
the disadvantaged would have been the only cases the Supreme 
Court heard.’’ 

What is unclear to me is whether you agree with Justice Mar-
shall’s view of the role of the court in constitutional interpretation. 

Ms. KAGAN. Senator Kyl, the last statement you read, the state-
ment about it would be the only case, I think that that was a kind 
of jokey statement. So I would put that aside. 

I think what I was saying in that piece is consistent with what 
I’ve said to you. I think Justice Marshall’s whole life—and this is 
why I said he revered the Supreme Court. Justice Marshall’s whole 
life was seeing the courts take seriously claims that were not taken 
seriously anyplace else. 

So in his struggle for racial justice, he could go to the State 
Houses or he could go to Congress or the President and those 
claims generally were ignored. 

Senator KYL. Let me just interrupt for a second. You wrote here 
that, ‘‘In constitutional interpretation’’—so this is not just a factual 
matter between two parties. We are talking about interpreting the 
Constitution. 

He says the courts should show a special solicitude. 
Ms. KAGAN. I think that was my words. 
Senator KYL. Yes, correct. 
Ms. KAGAN. And I meant special as compared with the other 

branches of government. In other words, that it was the court’s role 
to make sure that even when people have no place else to go, that 
they can come to the courts and the courts will hear their claims 
fairly, and that was what I was saying was a wonderful thing 
about courts, a miraculous thing about courts; that you can be ig-
nored in every other part of the government and you can come to 
a court and a court will say, ‘‘It’s our job to treat you with respect, 
with consideration, with the same kind of attention we give to ev-
erybody else.’’ 

Senator KYL. Well, let me just ask you, do you believe, then— 
and it is hard, I realize, though you certainly know—you knew Jus-
tice Marshall very well. You knew his reasoning—that he would 
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have agreed with Justice Roberts that if the big guy has the law 
on his side, the big guy wins; if the little guy does, then the little 
guy wins, and that is consistent with what Justice Marshall be-
lieved, or would he have expressed it more along the lines that 
some of my colleagues have here, that there is too much agreement 
with the corporate interests and big business, as one of my col-
leagues put it. 

Ms. KAGAN. Senator Kyl, I guess two points. The first is I guess 
I don’t want to spend a whole lot of time trying to figure out ex-
actly what Justice Marshall would have said with respect to any 
question, because the most important thing—I love Justice Mar-
shall. He did an enormous amount for me. 

But if you confirm me to this position, you’ll get Justice Kagan. 
You won’t get Justice Marshall, and that’s an important thing. 

Senator KYL. Yes, and I totally agree with you. It is not what 
Justice Marshall believed that is important here. It is what you be-
lieve. Since you have written so glowingly about him, you called it, 
in fact, his vision of the Court, a thing of glory, I believe. 

I am having a hard time figuring out whether, to the extent that 
you do and you have written glowingly about him, whether you 
would tend to judge in cases more actively or more with interest 
in protecting the rights of those who are disadvantaged, for exam-
ple, or, as you have already expressed here, you would simply base 
it on the facts and the law and the Constitution. 

Ms. KAGAN. The thing of glory, Senator Kyl, is that the courts 
are open to all people and will listen respectfully and with atten-
tion to all claims. And at that point, the decision is what the law 
requires. 

There may be differences as to what the law does require, but 
it’s what the law requires, and that’s what matters. 

I guess I would like to go back to—I’ll just give you one case, just 
to make sure that—— 

Senator KYL. Well, can I just keep moving on? I know that the 
time—well, we do not have a lot of time, if I could, please. 

Do you agree with the characterization by some of my colleagues 
that the current Court is too activist in supporting the position of 
corporations and big business? 

Ms. KAGAN. Senator Kyl, I would not want to characterize the 
current Court in any way. I hope one day to join it. 

Senator KYL. And they said you are not political. I appreciate it. 
Let me explore your judicial philosophy just a little bit more here, 
whether you agree with a comment that Justice Marshall said. He 
said, ‘‘You do what you think is right and then the let the law 
catch up.’’ 

Do you agree that that is the right way to approach judging? 
Ms. KAGAN. The way I would judge is the way I told you, that 

you make sure that you give very respectful consideration to every 
person and then determine what you think the Constitution or 
statute, if the case is a statutory case, requires. 

Senator KYL. So you would not have phrased your philosophy as 
Justice Marshall phrased his. 

Ms. KAGAN. I actually never heard Justice Marshall say that. I 
know another co-clerk, another clerk in a different year, wrote that 
she did. I will say, Justice Marshall was a man who spent many 
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decades of his life fighting for the eradication of Jim Crow segrega-
tion, and you can kind of see why he thought that you should work 
as hard as you can—— 

Senator KYL. He worked outside the box. 
Ms. KAGAN—[continuing]. And eventually the law will catch up. 

And eventually the law did catch up in Brown v. Board of Edu-
cation. 

Senator KYL. That is why it did not seem to me to be out of char-
acter for him to have said that. 

Is there anything that you have written—obviously, you have not 
rendered decisions—which would enable us to verify that this is 
your approach to judging? Can you think of anything you have 
written or if you would like to just supply this for the record, if it 
does not come to you immediately, that would verify what you have 
said for us here, that would help us to confirm that what you have 
expressed to us today is, in fact, a view that you have expressed 
about judging? 

Ms. KAGAN. Well, I don’t think I’ve written anything about judg-
ing in that way, but I think that you can look to my life, that you 
can look to the way I interact with people. 

I mean, my deanship was a good example, but the way I acted 
as Solicitor General, as well, the kind of consideration that I’ve 
given to different arguments, the kind of fairness that I’ve shown 
in making decisions. I think that those would all be appropriate 
things to look to to try to get some understanding of this aspect of 
me. 

Senator KYL. All right. Let me ask you about some of the bench 
memos. I talked to you a little bit about that when you were in my 
office, as well, and, obviously, we only have time to mention a few. 

But what I was suggesting is that your advice to your boss 
seemed to be not just pragmatic, but almost political in advising 
him either to vote to take a case or not to take a case on cert. 

For example, in Lanzaro v. Monmouth County, you wrote, and I 
quote, ‘‘Quite honestly, I think that although all of the lower court’s 
decisions is well intended, parts of it are ludicrous.’’ But you dis-
couraged Justice Marshall from voting to review the decision, be-
cause you were afraid that the Court, and I am quoting now, 
‘‘might create some very bad law on abortion and/or prisoners’ 
rights.’’ 

Now, when deciding whether or not to take a case, should the 
focus not be on whether the appellant or the appellee has the facts 
and the law on their side rather than worrying about whether jus-
tices might, in your view, make bad law? 

Ms. KAGAN. Senator Kyl, let me step back just a little bit and 
talk about what clerks did for Justice Marshall. We wrote—Justice 
Marshall was not in what’s called the cert pool. We wrote probably 
thousands of memos over the course of the year about what cases 
the Court should take and what cases the Court should not take. 

And when I was clerking for Justice Marshall, I was 27 years old 
and Justice Marshall was an 80-year-old icon, a lion of the law. He 
had firm views, he had strong views. He knew what he thought 
about a great many legal questions. He had been a judge for some 
fair amount of time. 
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And the role of the clerks was pretty much to channel Justice 
Marshall, to try to figure out whether Justice Marshall would want 
to take a case, whether Justice Marshall would think that the case 
was an appropriate one for the Court to take and set aside. And 
that’s what I did and I think that that’s what my co-clerks did, as 
well. 

Senator KYL. Well, do you think you would approach certain de-
cisions that way if you were on the Court? 

Ms. KAGAN. I think that the most important factors in the cert 
petition process, which is, I think, one that I talked to Senator 
Kohl about maybe, are the ones I gave. 

First, most importantly are the questions of circuit conflicts, that 
the court—it’s a very important responsibility of the courts to make 
sure that our law is uniform and to resolve any conflicts that ap-
pear among the circuit courts. 

Second is the Court should be available almost all the time 
where a judicial decision invalidates a Congressional statute; that 
Congress is entitled to that kind of respect, to have the Supreme 
Court hear the case before a Congressional statute is invalidated. 

Third, for some set of extremely important national interests, ex-
tremely important for any number of reasons, it’s a small category 
of cases, but it’s an important one, and I think that those would 
be the considerations that I would primarily use and those would— 
that is the way I would make decisions. 

Senator KYL. All right. Some of these bench memos suggest other 
basis for making decisions. For example, in Cooper v. Kotarski, in 
assessing whether the Court should take the case, you wrote, 
quote, ‘‘It’s even possible that the good guys might win on this 
issue.’’ 

Now, that would not be a very good basis on which to suggest 
taking a case, would it? And who were the good guys? 

Ms. KAGAN. As I took a look at that memo, Senator Kyl, that was 
just a reference to the people whom I thought Justice Marshall 
would favor on the law, and that’s all the reference was meant to 
suggest; just the people whom I thought Justice Marshall would 
think had the better of the legal arguments. 

Senator KYL. The reason I cited that one is there is a note— 
while you were at the White House, you were asked whether cer-
tain—or you asked a colleague, rather, whether certain organiza-
tions were on a list of organizations eligible for certain tax deduc-
tions, and you referred to two of them. One was the NRA, the other 
was the KKK, and you referred to them as, quote, ‘‘bad guy orgs,’’ 
I presume an abbreviation for organizations. 

So if you presented a case involving, for example, the NRA, 
would you consider the NRA to be a ‘‘bad guy org’’ deserving of de-
feat in the case? 

Ms. KAGAN. Senator Kyl, I’m sure that that was not my ref-
erence. The notes that you’re referring to are notes on a telephone 
call, basically me jotting down things that were said to me. And I 
don’t remember that conversation at all, but just the way I write 
telephone notes is not to quote myself. 

Senator KYL. So your belief is that you were quoting someone 
else when you wrote ‘‘bad guy orgs.’’ 

Ms. KAGAN. Or paraphrasing somebody else, but it was not—— 
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Senator KYL—[continuing]. Those were not your—— 
Ms. KAGAN.—[continuing]. It was just telephone notes. 
Senator KYL. And it was not your terminology, it was somebody 

else’s. 
Ms. KAGAN. As I said, or a paraphrase, but it was—the way I 

write telephone notes is just to write down what I’m hearing. 
Senator KYL. You would not, in any event, put the NRA in the 

same category as the KKK, I gather. 
Ms. KAGAN. It would be a ludicrous comparison. 
Senator KYL. Thank you. In another case, in recommending 

the—this is United States v. Kozminski, in recommending the grant 
of cert, you noted that the Solicitor General was, quote, ‘‘for once 
on the side of the angels.’’ 

Now, obviously, it is not whose side you are on that makes the 
difference. 

Ms. KAGAN. I hope that is not my good friend, Charles Fried I’m 
referring to. 

Senator KYL. Indeed, it is. It is and was. How do you define who 
is on the side of the angels? 

Ms. KAGAN. I have not seen that memo, Senator Kyl, but I’m 
sure it was saying essentially the same thing, which was the Solic-
itor General had the better of the legal arguments, as Justice Mar-
shall would understand the legal arguments. 

Senator KYL. For once, you said. 
Ms. KAGAN. I’m sorry, Charles. 
Senator KYL. Well, in your time as SG, have you made any litiga-

tion decisions based on an assessment of which position was the 
side of the angels? 

Ms. KAGAN. I have tried very hard, Senator Kyl, to take the 
cases and to make the decisions that are in the interests of my cli-
ent, which is the U.S. Government. 

Senator KYL. And it would not be appropriate, as a member of 
the Supreme Court, to decide cases based on that either. 

Ms. KAGAN. Senator Kyl, a Supreme Court justice needs to de-
cide cases on his or her best understanding of the law. 

Senator KYL. Let me ask you, in the minutes that remain here, 
about one of the decisions that you made in connection with a re-
quest by the Court for the SG’s opinion. The case is Chamber of 
Commerce v. Candelaria. This is an Arizona decision, you will re-
call, that involved a 2006 law that then Governor of Arizona Janet 
Napolitano had signed and which requires all employers doing 
business in Arizona to participate in the Federal Government’s 
eVerify system that verifies Social Security status, and also pro-
vides that employers who knowingly employ illegal aliens can be 
stripped of their business licenses. 

Several groups challenged the Arizona law, saying it was pre-
empted by Federal immigration law, but the Federal district court 
in Arizona and a unanimous ninth circuit panel upheld the law. 

The opponents of the law asked the Supreme Court to take the 
case and strike down the Arizona law. And last November, the Su-
preme Court asked you, as Solicitor General, for the government’s 
views. 
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Ultimately, you decided to ask the Supreme Court to take the 
case and strike down the employer sanctions that are critical to 
making the Arizona law work. 

You and I talked about this case and you are familiar with it, 
to discuss it. 

Ms. KAGAN. Yes. 
Senator KYL. You did not argue that the Court should take it be-

cause there was a split in the circuits. 
Ms. KAGAN. That’s correct, Senator. 
Senator KYL. Or that there had been an unconstitutional applica-

tion of the law in any way. 
Ms. KAGAN. Senator Kyl, I think what we argued in the petition 

was that the Arizona statute or at last this part of it was pre-
empted by Congress and, therefore, the decision below was wrong, 
and that the reason for the Court to take the case was not only 
that it was wrong, because the Arizona statute was statutorily pre-
empted, but also because this was an important question. 

It’s one of the category of cases where—— 
Senator KYL. Right. It is that third category you said—— 
Ms. KAGAN. The third category. 
Senator KYL—[continuing]. There were not very many, but where 

they are, they are important. 
Ms. KAGAN. That’s right. Lots of States are passing these kinds 

of laws and the guidance from the Supreme Court would be appro-
priate as to what kinds of legislation. 

Senator KYL. Well, the Supreme Court is not in the business of 
giving guidance, though, is it? 

Ms. KAGAN. Well, I think for the Supreme Court to set down its 
view of what the Federal statute preempts would be very helpful 
to the State legislatures. 

Senator KYL. Sure. But the Court turns down hundreds of cases 
and I am sure its ruling in each case would be helpful. 

As I recorded your comment earlier this morning, in that third 
category, you said that it would have to be a strikingly significant 
issue for the Court to take the case in that third category of an im-
portant Federal question. 

Ms. KAGAN. Senator Kyl, what we argued to the Court in the—— 
Senator KYL. No. You said it should be a strikingly significant 

issue, did you not? 
Ms. KAGAN. I’m honestly not sure exactly the words I used. 
Senator KYL. I got the quote accurately. 
Ms. KAGAN. But if I might, Senator Kyl. 
Senator KYL. Go ahead. 
Ms. KAGAN. What we argued to the Court in Candelaria was that 

it was a Federal statute in this case—I know that—well, there was 
a Federal statute in this case. Our best read of that Federal statute 
was that it preempted the licensing provision of the Arizona law. 
That was our best understanding of what the Federal statutes did. 

And that because there’s so much legislative activity in this area 
happening across this country right now, that for the Supreme 
Court to decide that question and to determine whether the Fed-
eral statute preempted the State law was one of those moments 
where the issue is of real significance across the country. 
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Senator KYL. So you think that that made it strikingly signifi-
cant. 

Ms. KAGAN. I think that this is a significant issue and people, 
I think, on both sides agree that it is a significant issue as to 
whether the Federal statute prevents States from doing this. And 
this is, again, not a decision or a view as to whether these State 
statutes are good or bad. They might be very good. 

The only question is whether Congress has, by legislation, and 
here the legislation was in the immigration—— 

Senator KYL. But here is what the Federal law—I mean, it says 
this is an area for the Federal Government. But under the Federal 
law, States are explicitly permitted to legislate in this area, and I 
am quoting the statute now, ‘‘through licensing and similar laws.’’ 

And you argued in your brief that the State’s revoking of a li-
cense did not qualify for that explicit exception to Federal preemp-
tion under the Federal statute. Right? 

Ms. KAGAN. Senator Kyl, what we argued in the brief was that 
the Arizona law did not qualify under that exception, because what 
that exception was meant to talk about were sort of traditional li-
censing laws of the kind when you license a lawyer or you license 
a doctor or you license a chiropractor, but not a law that essentially 
imposes sanctions on any employer for hiring illegal aliens. 

Senator KYL. But this was a statute that dealt with—the Federal 
statute deals with hiring people who are not qualified to be hired 
in the country, who are called illegal aliens. And it said that the 
Federal Government has the preemption in this area, except where 
States pass laws through—or attempt to deal with the issue 
through licensing and similar laws. 

So was it not inferred there that the Court meant for States to 
be able to do exactly the kind of things that the State of Arizona 
did? It was not limited to licensing a professional. It was the denial 
of a license to someone who was violating the law. 

Ms. KAGAN. Yes. We definitely took a different position, Senator 
Kyl, and the reason we did is this statute clearly would prevent a 
State from saying anybody who hires an undocumented or illegal 
alien would be fined $25. 

The statute clearly prevents a State from saying that, from im-
posing a penalty on an employer who hires an illegal alien. And if 
the statute clearly prevents a State from imposing a penalty like 
that, then surely the statute also prevents a State from imposing 
a penalty, which is the withdrawal of any of the—— 

Senator KYL. Well, that is the argument that you made. The Fed-
eral Government could impose a fine, but the Federal Government 
does not get into the licensing of businesses. That is a State activ-
ity. 

So I could argue just as easily, and I am sure the Court will con-
sider the argument, that, of course, that is the kind of thing that 
States can do. And so just as a State could grant a license, it could 
also take a license away if a business violated the law. 

We will talk a little bit more about this, I guess, in the second 
round. But the reason that I raise this is that my guess is, and I 
would ask you whether you agree, that without the SG having 
taken the position that you did, that it is much less likely that the 
Court would have taken the case. Would you agree with that? 
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Ms. KAGAN. I don’t know that, Senator Kyl. Sometimes they lis-
ten to us and sometimes they don’t. Sometimes we tell them in no 
uncertain terms this is a terrible case to take, and they take it any-
way. 

Senator KYL. Well, the stats are 80 percent. So that is a pretty 
good percentage, when you ask them to take a case and they do. 

Chairman LEAHY. Was this a case where the Supreme Court 
asked the Solicitor General to file a brief? 

Senator KYL. Yes. 
Ms. KAGAN. This is a case where—and those of—the 80 percent 

statistic, I think, is the statistic when the government files its own 
cert petition. I think that we do much less well with the Court 
when we just—when we answer the Court’s requests for our advice 
on whether to take—— 

Senator KYL. When we have the next round, I will have the exact 
statistic on that. 

Ms. KAGAN. I hope we do well. 
Senator KYL. I think you do very well. 
Chairman LEAHY. Senator Feingold. And then when Senator 

Feingold finishes, we will break. And I would reiterate to Sen-
ators—and, Senator Kyl, you are in the leadership, you probably 
know this, but apparently the vote is at 2:15. I will vote at the desk 
and come back and I will recognize the next person in line, which 
would be on the Republican side. 

Senator Feingold. 
Senator FEINGOLD. Thank you, Mr. Chairman. 
I guess I would like to start by picking up on your discussion 

with Senator Hatch about the Citizens United decision. Senator 
Hatch talked about a book with a single mention of a candidate 
and pamphlets designed by small S chapter corporations. 

But, of course, as you indicated already, what Congress ad-
dressed in the McCain-Feingold bill was TV and radio election ad-
vertising right before the election, paid for out of the treasury 
funds of unions and corporations, both profit and nonprofit. 

So it was the Supreme Court that instead reached out and asked 
for re-argument and called into question a 100-year-old statute 
that prohibited corporations, more generally, from spending money 
on elections. 

I just want to clarify this. So let me ask you. Was it not highly 
unusual, if not unprecedented, for the Court to do this? 

Ms. KAGAN. Senator Feingold, the U.S. Government in the case 
did urge the Court not to decide the case on the grounds that it 
did. It’s obviously unusual whenever the Court reverses a prece-
dent in this way. 

The Court thought it had grounds to do so, but it is an unusual 
action, yes. 

Senator FEINGOLD. And was it not unusual how they got to the 
point where they could make that decision based on the facts? 

Ms. KAGAN. Senator Feingold—— 
Senator FEINGOLD. It was unusual, was it not? 
Ms. KAGAN. Senator Feingold, certainly, the case, as it came to 

the Court, did not precisely address—did not address the question 
that the Court ended up deciding. 
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Senator FEINGOLD. Thank you. And the reason that many people, 
including the President and many members of the community were 
outraged by the decision was not simply because the Court re-
versed its 2003 decision upholding the issue and provisions of the 
McCain-Feingold bill, but it also reached out to decide an issue 
that was not raised by the case at hand and overturn law dating 
back more than a century. Did it surprise you that the Court’s deci-
sion caused such an uproar? 

Ms. KAGAN. Oh, I don’t know, Senator Feingold. I’m not, you 
know, an expert in public reaction to things and I don’t think that 
the Court should appropriately consider the public reaction in 
that—in that sense. 

Senator FEINGOLD. Do you take note of public reaction to Su-
preme Court decisions? 

Ms. KAGAN. Senator Feingold, I read the same newspapers that 
everybody else does. 

Senator FEINGOLD. But you’re not willing to comment on whether 
this was a greater reaction or this was a greater reaction that in 
other—— 

Ms. KAGAN. I don’t know, Senator. 
Senator FEINGOLD. All right. Let me go to national security 

issues that you already discussed a bit with Senator Feinstein. I 
think it’s safe to say that you agree that the Youngstown concur-
rence was the appropriate starting point for these types of ques-
tions having to do with whether statute is something that can be 
overridden. 

Go back to your understanding of how to apply Justice Jackson’s 
test. Specifically, do you read it to allow for any circumstances 
where the President could authorize in violation of the criminal 
laws that Congress has passed? 

Ms. KAGAN. Where the President could authorize the violation of 
criminal laws that Congress has passed? 

Senator FEINGOLD. Congress has passed. 
Ms. KAGAN. Senator Feingold, I couldn’t think of any cir-

cumstance offhand. I don’t want to say categorically that there 
might never be one if something was very much at the core of pres-
idential power under Article 2. But it’s—it would be a highly, high-
ly unusual circumstance. 

Senator FEINGOLD. And you used the phrase ‘‘few and far be-
tween’’ but when pressed about a circumstance where it could 
occur, the example you gave was not something out of Article 2 or 
out of the Commander-in-Chief Powers. What you suggested was 
that, of course there could be a situation where Congress passes a 
law that would violate, let’s say, the explicit pardon power which, 
of course, I can see. But do you know of any examples of where this 
could occur simply within the context of the Commander-in-Chief 
Powers under Article 2? 

Ms. KAGAN. It’s interesting, Senator Feingold, because I think I 
read someplace where you stated a hypothetical which was, sup-
pose Congress made somebody else Commander-in-Chief and the 
President said, I’m going to ignore that and I’m going to continue 
to be Commander-in-Chief. I don’t know where I read that, that 
you had said that. It struck me as a good example of something 
where, you know, that’s core Commander-in-Chief power. 
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Senator FEINGOLD. But, you know, of no actual example in any 
court case where the Supreme Court has upheld a presidential as-
sertion of this power in a way that would override a criminal stat-
ute; is that correct? 

Ms. KAGAN. I do not know of any court case like that, that’s cor-
rect. 

Senator FEINGOLD. Let me ask you a question; I asked Justice 
Scalia about this. What is the proper role here of the Judiciary in 
resolving a dispute over the president’s power to disobey an express 
statutory prohibition? 

Ms. KAGAN. I think the Court has an important role. I mean, the 
Court generally, I think, has a very important role in policing con-
stitutional boundaries. And that might be policing the boundaries 
when Congress or some other governmental actor violates some-
body’s individual rights in a way that’s not permitted by the Con-
stitution, or it might be a case in which one branch impermissibly 
interferes with another branch or impermissibly infringes on the 
appropriate authority of another branch. So there is some category 
of cases, of course, as between the political branches, that the 
Courts sort of have left to the political branches to work out them-
selves. And to the extent that the political branches can work their 
problems out by themselves, I think that that’s generally consid-
ered and it’s generally right to be considered a good thing. But 
there are some times when the Court really does have to step in 
and police those boundaries and make sure that the president 
doesn’t usurp the authority of Congress or vice versa. 

Senator FEINGOLD. In 2007 you gave a speech to Harvard Law 
School graduates about the rule of law. And you talked about an 
infamous incident where Attorney General John Ashcroft was 
asked to authorize an illegal government program while hospital-
ized for an emergency operation and he refused. And you told the 
graduates that they too would, ‘‘face choices between disregarding 
or upholding the values imbedded in the idea of the rule of law.’’ 
What prompted you to do discuss this theme and in this incident 
in that speech? Do you think that this incident holds lessons for 
Supreme Court Justices as well? 

Ms. KAGAN. Senator Feingold, it was a speech I gave to the grad-
uating class. When I speak to students and particularly when I 
speak to them at important moments in their life like graduation 
when they are really thinking about what careers they want to 
have in the law, you know, I try to tell them some things that will 
stick with them and be meaningful to them and some things that 
I think that it’s important for them to keep in mind as they start 
their careers. And the rule of law and adherence to the rule of law 
there’s no more important thing for any law school graduate to 
keep in the forefront of his or her minds than that. 

And that was a speech where I thought that there were some 
current-day incidents as well as I used some historical incidents to 
just talk about the rule of law. About how no person how ever 
grand, how ever powerful is above the law; to talk about the impor-
tance of adhering to the law no matter the temptations, no matter 
the pressures that one might be subject to in the course of one’s 
career. And I think that there’s nothing more important than that, 
and that’s what I tried to express in that speech. 
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Senator FEINGOLD. What was it about the Ashcroft incident that 
fit that category? 

Ms. KAGAN. Well, that was—that was one of the examples I used 
as Senator Ash—then Attorney General Ashcroft had really taken 
a very principled stand. And I thought that that was notable and 
pointed that out along with a number of others where people have 
taken very principled stands notwithstanding some considerable 
amount of pressure to do otherwise. 

Senator FEINGOLD. Thank you. Let’s turn to the Second Amend-
ment. I’ve long believed that the Second Amendment grants citi-
zens a right to own firearms. I was pleased when 2 years ago in 
the Heller decision the Supreme Court agreed with this view. And, 
as you know, the Second Amendment on its face applies only to the 
Federal Government, not to the states, but, of course the Court just 
ruled in the McDonald case that the Second Amendment rights 
apply to the states via the Fourteenth Amendment’s guarantee of 
due process of law. 

Now, there will undoubtedly be more cases in the future that test 
the limits of the government’s ability to regulate the ownership of 
firearms. Accordingly Heller specifically indicated that prohibitions 
on the possession of guns by felons and the mentally ill, laws for-
bidding guns in sensitive places such as schools and government 
buildings and concealed carry restrictions could pass muster. And 
the Court indicated that the examples it gave of permissible re-
striction was not an exclusive list. 

You worked on gun issues when you were in the Clinton White 
House or you were familiar with the kinds of restrictions that Con-
gress has considered and you obviously are familiar with the Su-
preme Court cases. Can you give us a sense of how you would ap-
proach a challenge to the constitutionality of a law or regulation 
that restricts gun ownership short of the outright ban and the trig-
ger-lock requirement that were overturned in Heller? 

In other words, how in your view should a Supreme Court Jus-
tice go about deciding whether a law infringes on Second Amend-
ment rights? 

Ms. KAGAN. Well, Senator Feingold, I think that the Court—I 
have not—first, I should say, I have not read all the way through 
the McDonald decision because it came out yesterday. But, I think 
that it does not suggest anything to the contrary of what I’m going 
to say. 

I suspect that going forward the Supreme Court will need to de-
cide what level of constitutional scrutiny to apply to gun regula-
tions. Some people need Heller to apply strict scrutiny. Other peo-
ple think that Heller suggests a kind of intermediate scrutiny. I’ve 
seen sort of both views of that decision. It’s clearly a decision that 
will come before the Court. 

I think as you said, the Heller decision clearly does say that 
nothing in it is meant to suggest the unconstitutionality of certain 
very long-standing kinds of regulations, and the felon in possession 
example is the first on that list. But the Court also says that the 
list is not exhaustive. And so I think that there will be some real 
work for the courts to do in this area. 

I should say that the work that I did in the Clinton White House 
was all work, of course, before Heller was decided. And so we really 
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didn’t, you know, apply this kind of scrutiny, this kind of examina-
tion to those—to those decisions. What President Clinton was try-
ing to do back in the 1990s and what I as his policy aide was trying 
to help him do was to propose a set of regulations that had very 
strong support in the law enforcement community, that had actu-
ally bipartisan support here in Congress to keep guns out of the 
hands of criminals, to keep guns out of the hands of insane people. 
It was very much an anti-crime set of proposals that I worked on 
back then in the 1990s. And, you know, I think that we did not 
consider those regulations through the Heller prism just because 
Heller didn’t exist at that time. But I do think that these cases may 
be coming before the Court and the Court will consider sort of reg-
ulation by regulation which meets that standard. 

Senator FEINGOLD. Going back to campaign finance issues. 
Again, because of your work in the Clinton White House and your 
advocacy for the government’s position in the Citizens United case, 
you’re very familiar with this area. I obviously care a lot about this 
issue and so I’m pleased that obviously your learning curve isn’t 
very steep on this topic. But I’m sure that you heard that Senator 
McConnell has attacked you because of your previous work as a 
policy aide in the area. He thinks you approach election law as a 
political advocate and that you were committed to a political agen-
da. And he says that’s, ‘‘the very opposite of what the American 
people expect in a judge.’’ 

I think it’s important to point out that when you’re in White 
House counsel’s office, you have the job of evaluating the constitu-
tionality of various policy proposals. In there you weren’t shy about 
expressing doubts about whether certain ideas could survive a con-
stitutional challenge. For example, in a note to Jack Quinn that 
was in the documents provided the committee, you said, ‘‘I think 
it’s pretty clear that a ban on non-citizen contributions be unconsti-
tutional (though abandoned foreign contributions would not be).’’ 

In another memo to Quinn you expressed doubt that any con-
stitutionally valid proposal to limit independent expenditures ex-
ists. So you said you were, ‘‘weary of touting this notion to the 
President.’’ 

It seems to me that you were quite aware of the need to think 
critically and legally as well as politically as you carried out your 
responsibilities. Can you say a little bit about the process of re-
viewing draft legislation in the counsel’s office and the importance 
of developing legislation that is consistent with Supreme Court 
precedent as it exists at the time? 

Ms. KAGAN. Senator Feingold, I tried my hardest when I was in 
the—when I worked in the Clinton Administration, including as a 
lawyer, to provide good legal advice to the President. Now, it’s a 
context in which one is dealing with law and policy and politics at 
the same time. That’s the kind of institution it is. But it’s very im-
portant for political figures and for the policy people to understand 
what the law requires and what the law permits and for lawyers 
to give good advice on those topics and that’s what I tried to do. 

I should say that none of what I did in the Clinton White House 
whether as a lawyer for the Administration or as a policy person 
for the Administration really has much to do with what I would do 
as a judge. 
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I know that when Chief Justice Roberts was here and he talked 
about a position that he had had in the Justice Department, I 
think he separated out those two quite clearly. And I think he was 
right to do so. But one is simply in a different position and at the 
same time as one is trying to provide good and independent legal 
advice to the President, one is also part of the President’s team and 
doing so in that context. A very, very different kind of context from 
the context that I would be approaching cases as a judge. 

But I will say that I think that my experience in the White 
House during the 1990s is valuable in one sense, which is that it 
taught me to very much respect the other branches of government. 
You know, I’m not a person whose experience is only and all about 
courts. I don’t think courts are all there is in this government. I 
think that the political branches, Congress and the President are 
incredibly important actors and should be making most of the deci-
sions in this country. Courts do police the constitutional boundaries 
and do ensure that Congress and the President don’t overstep their 
role, don’t violate people’s individual rights. But when it comes to 
policy, it ought to be courts that—excuse me, it ought to be Con-
gress and the President that do the policymaking. And the courts 
ought to respect that and ought to defer to that. 

And I think that my experience in the executive branch and deal-
ing a lot with Congress has made me very respectful of the Presi-
dent’s role and Congress’s role in our government. 

Senator FEINGOLD. I think that’s an excellent answer. I thank 
you for it. 

I’m going to turn to something that requires a little more back-
ground now. A question that seem especially pertinent in the wake 
of the Deep Water Horizon disaster. In 1989 the largest oil spill in 
American history decimated Prince William Sound when we 
watched with horror as oil from the Exxon Valdez seeped into one 
of our most fragile ecosystems and caused tremendous damage. At 
the time it was hard to imagine that we would ever again see an 
oil spill of this magnitude or this kind of environmental damage. 
Tragically, we now know better. 

Now, as was discussed by a number of Senators yesterday, after 
extensive litigation a jury in Anchorage awarded $5 billion in puni-
tive damages to the plaintiff in the Exxon Valdez case which at the 
time was less than Exxon profits in 1988 and is now less than the 
total profits Exxon took home in the first quarter of 2010. Nineteen 
years after the jury awarded that amount, Alaskan landowners and 
commercial fishermen had still not received a single penny of that 
$5 billion award and we were hoping that the Supreme Court 
would finally vindicate their claims. 

But instead of considering the need to punish Exxon and deter 
this sort of conduct in the future, the Court manufactured a new 
rule and concluded that the award was excessive. In reaching that 
decision the Court stated that Exxon and other corporations need 
to have predictability so they can look ahead and know what the 
stakes are when they choose one action or another. 

Now, it’s not hard to read this decision, especially in light of 
what’s happened in the Gulf, as the Supreme Court giving a free 
pass to reckless corporations even when our health and environ-
ment are at stake. This is also one of many decisions over the last 
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decade where the Court has bent over backwards to find a way to 
protect corporate interests. 

One of the judiciary most important roles is to prevent powerful 
groups and corporations from running rough shot over the rights 
of individuals. What did you think of the Exxon decision and do 
you agree that courts have an important role to play in protecting 
people who are injured by corporate misconduct? 

Ms. KAGAN. Senator Feingold, courts have an important role to 
play in protecting people under the law who are injured by cor-
porate misconduct or by any other. This is an active area of the 
law, this question of what limits should be placed, if any, on puni-
tive damage awards. 

What the Supreme Court did in the Exxon case was really to de-
cide it under its common law maritime powers. This was actually 
not a due process case as which some prior punitive damages cases 
have been. Instead what the Court decided, a majority of that 
Court, was that there was an appropriate ratio of one to one, I be-
lieve it was, for punitive damages as compared with compensatory 
damages as a matter of Federal common law. And the relevance of 
that fact is that common law typically can be overturned by stat-
ute. And so that gives Congress an important role to play in this 
area. That would, of course, not be the case to the extent that any 
limits on punitive damages were a matter of the Constitution. But 
as I understand the Exxon decision, the Exxon decision was based 
on common law power rather than a constitutional ruling. 

Senator FEINGOLD. Let me do something completely different. 
Last year I asked Justice Sotomayor how a Yankees’ fan could un-
derstand the everyday challenges of rural and small-town Ameri-
cans in Wisconsin who root for the Brewers or Packers. I under-
stand you’re a Mets fan, which at least is more the underdog over 
the—— 

[Laughter.] 
Senator FEINGOLD.—— 
Ms. KAGAN. I don’t know if it’s more the underdog—— 
Senator FEINGOLD. Well, traditionally, certainly. 
[Laughter.] 
Senator FEINGOLD. So, first of all, if you’re confirmed it should 

make for an interesting dynamic on the Court between the two of 
you, but I want to ask you the same question. 

You grew up in Manhattan. You were a dean at Harvard Law 
School and you’ve lived in big cities most of your life. And there 
may be a perception on some people’s part that you may not com-
pletely understand what many Americans are struggling with right 
now. In fact, at a recent town hall meeting I held in Stephens 
Point, Wisconsin one of my constituents asked why nominees to the 
Supreme Court always seem to be from the east coast when we 
have plenty of fine candidates in the Midwest. 

How will you strive to understand the effects of the Supreme 
Court’s decisions in the lives of millions of Americans who don’t 
live on the east coast or in our biggest cities? 

Ms. KAGAN. Senator Feingold, does it count that I lived in Chi-
cago for some period of my life? 

Senator FEINGOLD. Well, you’re getting closer. 
[Laughter.] 
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Ms. KAGAN. Senator Feingold, I hope I’ve always been a person 
who’s able to see beyond my own background and to listen hard to 
people. Not only we’ve talked about listening hard to people of dif-
ferent political persuasions and views, but to try to learn from peo-
ple who have different geographic backgrounds, different religious 
backgrounds, different racial backgrounds. I mean, I think that 
this is something not only that makes a good judge, but that makes 
a good human being is to try to learn from people other than your-
self. And I hope I’ve used the opportunities that life has provided 
me in my life to do that. 

Senator FEINGOLD. I mentioned in my remarks on Monday that 
public confidence in the Court is extremely important just as it is 
crucial that the public has confidence in the integrity of its elected 
representatives. Last week there were news reports that the judge 
who overturned the Obama Administration’s moratorium on deep-
water drilling may own stock in energy companies. It’s very dam-
aging to the judiciary when a judge’s neutrality can be questioned 
which is why I think, obviously, the ethical choices of a judge must 
be beyond reproach. 

What do you think are the most important ethical questions fac-
ing the judiciary, particularly the Supreme Court, and will you be 
an advocate within the Court and the judiciary for addressing 
these issues forthrightly and strongly? 

Ms. KAGAN. Well, certainly, Senator Feingold, what Chairman 
Leahy opened up with which is the whole question of making sure 
a judge is appropriate—is recused from cases that a judge should 
be recused from. And there are obviously some hard calls there and 
some judgment calls. But taking those recusal rules very seriously 
is something that any judge should do. And I’m not speaking par-
ticularly about this case, the case that you mentioned which I know 
nothing about, but in general I think judges should approach their 
recusal obligations with a great deal of seriousness and care. 

Senator FEINGOLD. And when we spoke in my office, you indi-
cated that you had just recently learned that the Supreme Court 
was basically exempt from the code of judicial conduct and the 
rules that the judicial conference puts in place to apply it and so 
you didn’t really have an opinion about it. But now that you’ve had 
a chance to think about it, do you think, for example, that Supreme 
Court Justices ought to be able to have contacts with parties to the 
case that other judges can’t? 

Ms. KAGAN. Senator Feingold, I really haven’t thought about that 
issue since we talked about it. And I would want to speak with the 
people whom I hope would be my colleagues about it before I an-
swer that question. I think it’s an important question and one wor-
thy of real consideration. 

Senator FEINGOLD. All right. I want to talk with you now about 
the issue of forced arbitration which I’ve been working on for about 
a decade. More and more powerful economic interests are forcing 
consumers and employees to bring their disputes not to the courts 
but to a parallel legal system where the rule of law barely applies 
and where the outcome I think is stacked against them. 

A century ago Congress passed the Federal Arbitration Act to 
allow parties who wanted to take their disputes to arbitration to 
enforce the results of the arbitration in court. In the last several 
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decades, however, the Supreme Court has twisted this law to allow 
banks and mortgage companies, health care providers, big Agri- 
businesses and others to enforce so-called ‘‘take-it-or-leave-it con-
tracts’’ that force people to use arbitration even if they don’t want 
to. I think that’s wrong and Congress needs to change it. 

And just this past week in the Rent-A-Center case the Court held 
that in most cases where a claim is made that enforcement of an 
arbitration clause would be unconscionable it would be the arbi-
trator—the arbitrator who gets to rule on that issue. Do you under-
stand why the Supreme Court’s decisions in favor of powerful inter-
ests who want to force consumers and employees into arbitration 
against their will are so troubling to those who believe that our 
courts must continue to be available to enforce consumer protec-
tion, employment discrimination and other laws written to protect 
the powerless from misconduct by the powerful? 

Ms. KAGAN. Senator Feingold, I have not had an opportunity to 
read that case. It was not one that the Solicitor General’s office 
participated in and I don’t have a view of it or much knowledge 
about it. I think that in this—in this—in that case the Supreme 
Court was interpreting a Congressional statute and this is another 
of the areas where Congress does indeed get to state the rules. So 
to the extent Congress thinks the Court got it wrong in that case 
or in any other regarding arbitration, I think it’s appropriate and 
the Court would and should respect what Congress does. 

Senator FEINGOLD. With regard to financial regulation. I’ve 
heard a lot of anger from my constituents about financial institu-
tions that have acted irresponsibly and then looked to the public 
for a safety net when things went wrong. That’s in part why I pose 
the Wall Street bailout, to take perhaps the most egregious exam-
ple. Since the fall of 2008 the Federal Government provided ap-
proximately $170 billion in bailout funding to the insurance giant 
AIG. But in contrast to the many workers in Wisconsin, and others 
who faced a cut in their benefits and pensions because of the reces-
sion, AIG insisted incredibly that it was contractually obligated to 
pay roughly $165 million in bonuses to its executive employees 
even as it was staying afloat with taxpayer money. I found it hard 
to believe that the bonuses were legally required. So I was in-
trigued by a recent piece written by Noah Feldman, who I believe 
you hired when you were at Harvard. Feldman called for a new 
constitutional vision that would, ‘‘focus on government’s duty to 
protect the public not the bankers who needed to be bailed out in 
the first place.’’ 

In light of the recent financial crisis, how should the courts 
evaluate the constitutionality of government regulation of big cor-
porations and financial markets and other efforts to protect citizens 
and consumers from economic disaster? 

Ms. KAGAN. Senator Feingold, it’s a very broad question and I 
guess I couldn’t answer it except, you know, with respect to a par-
ticular case, a particular set of circumstances, a particular constitu-
tional provision. I’ve not read Noah Feldman’s article on this so I 
can’t talk about that. But I think, you know, the duty of the Court 
is obviously to apply the constitution to apply the statutes in any 
case that comes before it. And to the extent that the Constitution 
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or some particular statute made illegal some of the conduct that 
you’re talking about, the duty of the Court is to enforce that. 

Senator FEINGOLD. One last question. As you know the appoint-
ment of so-called ‘‘Czars’’ by the White House got a lot of attention 
last year. Although there was certainly a political component to 
some of the criticism, I did think there was some legitimate matter 
that needed to be explored, particularly since there seems to be a 
trend over the last several administrations and I held a hearing on 
the topic. 

You’ve written a lengthy and impressive Law Review article 
about the President’s ability to direct and control action by admin-
istrative agencies so I’m interested in your perspective. Do you 
think there are any constitutional problems with presidents relying 
on non-Senate confirmed Czars to direct administrative policy rath-
er than the heads of administrative agencies? And how do you 
think Congress can exercise meaningful oversight over the Czars 
operating within the White House when the White House counsel 
often takes the position that they should not testify before Con-
gress about their activities? 

Ms. KAGAN. Senator Feingold, I think that there are important 
considerations on both sides of this question. On the one hand the 
President wants to have advisors in appropriate positions, advice 
he can trust, advice he can count upon. On the other hand Con-
gress has an important interest in accountability and making sure 
that the President and the President’s actions can be held to ac-
count in this institution. 

I think that the balance between those two, when it comes to the 
President appointing certain people as Czars or whatever you want 
to call them, probably is most appropriately determined by the po-
litical branches themselves, by the give and take, the back and 
forth between Congress and the President. Congress, of course, has 
many ways to express to Presidents that it doesn’t like some set 
of actions that he’s taken including some appointments that he’s 
made. 

I suspect that a judicial case on that subject might be a last re-
sort rather than what seems to me to be the more common, and 
I think the more appropriate way of dealing with a conflict and a 
disagreement as to this matter which is Congress and the Presi-
dent kind of battling it out as to the way he should appoint people. 

Senator Leahy. That will be it for this morning. We’ll come back 
within a few minutes after the vote which begins at 2:15. I will 
then recognize the next Republican Senator in line and go to the 
next Democratic Senator. 

I hope you get some lunch. 
Ms. KAGAN. Thank you, Mr. Chairman. 
Senator Leahy. General, you’re the one who has had to do all the 

work here this morning. I appreciate your testimony. We stand in 
recess. 

[Recess 1 p.m. to 2:27 p.m.] 
Chairman LEAHY. I’d welcome everybody back. I understand that 

the next person to question is Senator Grassley. Could you swap 
places with somebody else? 

Solicitor General Kagan, glad to have you back. I hope you at 
least had a chance to have some lunch. 
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Solicitor General Kagan. I did, Mr. Chairman. Thank you very 
much. 

Chairman LEAHY. Good. 
Senator Grassley. 
Senator GRASSLEY. Glad to be with you, Ms. Kagan. In an inter-

view published May, 2004, in the Metropolitan Corporate Counsel, 
you stated, ‘‘Our courts are called upon to decide important mat-
ters, matters that often have great public impact. The attitude and 
views that a person brings to the bench make a difference in how 
they reach those decisions. So the Senate is right to take an inter-
est in who these people are and what they believe.’’ 

Could you explain what kind of attitudes and views you were 
talking about in the quote? What attitude and views would you 
bring to the Supreme Court? 

So I will stop here: third, and most importantly, how will they 
‘‘make a difference’’ in how you, reach decisions? And ‘‘make a dif-
ference’’ are words out of your quote. 

Solicitor General Kagan. Thank you, Senator Grassley. This real-
ly goes back to the questions I started with Senator Leahy about. 
Senator Leahy asked me, did I think that the Senate had an impor-
tant role to play in this process. And I said, yes, it did, that the 
matter of confirming a Supreme Court justice is a highly signifi-
cant one for the country, and that the Senate has an important role 
to play. 

Different justices approach constitutional interpretation dif-
ferently, approach statutory interpretation differently. The Senate 
has both an opportunity, but I think also a responsibility, to try to 
delve into those matters and to try to figure out what stances, what 
approaches a person is likely to bring to the court. 

I tried to suggest to Senator Leahy earlier the kind of approaches 
I’d use. With respect to constitutional interpretation, that I thought 
that a variety—justices should appropriately look to a variety of 
sources; that I didn’t have a grand theory with respect to constitu-
tional interpretation; that I’m more pragmatic in my approach to 
constitutional interpretation; that I believe justices, depending on 
the particular provision, depending on the particular case, depend-
ing on the particular issue, should look to text, to history, to tradi-
tions, to precedent, certainly, and to the principles embodied in 
that precedent. 

Senator GRASSLEY. The attitudes and views that you have, how 
will they make a difference in how you will reach a decision? 

Solicitor General Kagan. Well, I think that approach to interpre-
tation, to constitutional interpretation, is the one that I would 
bring to the court and is the one that I would use on the court. 
That’s an approach that might be different than some other people, 
same—some people have that approach, some people have a dif-
ferent approach, and I think that those differences do matter. 

Senator GRASSLEY. OK. I’d like to go to the Second Amendment. 
In Sandidge v. United States, the DC Circuit Court of Appeals held 
that the Second Amendment only protects a collective right, not an 
individual right, upholding DC’s handgun ban and registration re-
quirements. A version of this law was later overturned in Heller. 

As a clerk to Justice Thurgood Marshall, you recommended 
against Supreme Court review. Your entire legal analysis was this: 
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‘‘Petitioner’s sole contention is that the District of Columbia’s fire-
arms statutes violate his constitutional right to keep and bear 
arms. I’m not sympathetic.’’ 

Why were you ‘‘not sympathetic’’ ? Were you not sympathetic to 
that challenge because it was your belief that the Second Amend-
ment protects a collective, not an individual, right to keep and bear 
arms? 

Solicitor General Kagan. Senator—Senator Grassley, I rec-
ommended that the court—that Justice Marshall vote to deny cer-
tiorari in that case. This was 20 years before Heller. The state of 
the law was very different. No court, not the Supreme Court and 
no appellate court, had held that the Second Amendment protected 
an individual right. Indeed, none of the justices on the court at that 
time voted to take certiorari in that case. 

When the Supreme Court took cert in Heller, a Circuit Court had 
held that the Second Amendment protected an individual right. 
There was a conflict in the circuits. It was ripe for Supreme Court 
review. But at this time, no court had held that. It had long been 
thought, starting from the Miller case, that the Second Amendment 
did not protect such a right. And as I say, no justice voted to accept 
certiorari in that case. 

Now, the Heller decision has marked a very fundamental move-
ment in the court’s jurisprudence with respect to the Second 
Amendment. And as I suggested to Senator Feinstein, there is no 
question that, going forward, Heller is the law, that it is entitled 
to all the precedent that any decision is entitled to, and that’s true 
of McDonald as well with respect to McDonald’s holding that the 
Second Amendment applies to the States, and that’s what I would 
apply. 

Senator GRASSLEY. So then if there had been—the Heller case ex-
isted, you would have been sympathetic to the challenge, and so 
the words ‘‘I am not sympathetic’’ were related to what you thought 
the law was at that time? 

Solicitor General Kagan. It certainly was, Senator Grassley. It 
would have been an entirely different case had Heller existed prior 
to that certiorari petition. 

Senator GRASSLEY. I’d like to continue on the Second Amend-
ment. The Supreme Court held, as you know, in Heller, that the 
Second Amendment includes an individual right to possess fire-
arms, not collective right conditioned by participation in a militia. 
Yesterday, the Supreme Court ruled in McDonald that the indi-
vidual right recognized in Heller is applied to the States through 
the Doctrine of Incorporation via the Fourteenth Amendment. 

This is not a comment on the case, but do you personally believe 
that the Second Amendment includes an individual right to possess 
a firearm? 

Solicitor General Kagan. Well, I do think that Heller is the law 
going forward. I have not had, myself, the occasion to delve into the 
history that the court dealt with in Heller, but I have absolutely 
no reason to think that the court’s analysis was incorrect in any 
way. I accept the court’s analysis and will apply it going forward. 

Senator GRASSLEY. So whether you personally believe that Heller 
or the right to bear arms is a collective or an individual right will 
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have no bearing in the future, but you don’t want to tell us what 
your own personal belief is? That’s kind of what I’m asking. 

Solicitor General Kagan. Well, my approach in these hearings 
has been not to grade cases, even if I thought I had the where-
withal to grade them, which I’m not sure I do in Heller, just be-
cause the case is based so much on history, which I’ve never had 
an occasion to look at. 

I know that the scholarship in this area has suggested that there 
is a very strong view that there is an individual right under the 
Second Amendment, and certainly Justice Scalia’s opinion, which is 
a very thorough opinion for the court, is entitled to all the weight 
that any precedent has going forward. 

Senator GRASSLEY. The court said in Heller, ‘‘It’s always been’’— 
and I guess I would put emphasis upon the word ‘‘always’’—‘‘It’s al-
ways been widely understood that the Second Amendment, like the 
First and Fourth Amendments, codified a preexisting right.’’ 

Do you believe that the Second Amendment codified a preexisting 
right or was it a right created by the Constitution? 

Solicitor General Kagan. Senator Grassley, I’ve—I’ve never really 
considered that question, as to whether the Second Amendment 
right—— 

Senator GRASSLEY. Well, it’s basic to our Declaration of Inde-
pendence that says we are endowed by our Creator with certain in-
dividual rights, among them. You know what it says. And we aren’t 
endowed by our government, so the question here is, are we en-
dowed by our Constitution with this right or did it exist before the 
Constitution existed? 

Solicitor General Kagan. Well, Senator Grassley, I do think that 
my responsibility would be to apply the Constitution as understood 
and previously applied by the court, and that means as understood 
and interpreted by the court in Heller, and that’s what I would do. 
So I think that the fundamental legal question would be whether— 
that a case would present would be—— 

Senator GRASSLEY. Yes. 
Solicitor General Kagan.—whether the Constitution guarantees 

an individual right to bear arms, and Heller held that it did, and 
that’s good precedent going forward. 

Senator GRASSLEY. I know the Declaration of Independence is 
not the law of the land, but it does express the philosophy of why 
we went to war and why our country exists. You understand, I 
hope, that if we’re endowed by our government with certain rights 
the government can take them away from us, whereas if we pos-
sess them ourselves and give them up from time to time to the gov-
ernment to exercise in our stead, then the government can’t take 
away something that’s inherently ours. 

Do you believe that the Second Amendment right to bear arms 
is a fundamental right? 

Solicitor General Kagan. Senator Grassley, I think that that’s 
what the court held in McDonald. 

Senator GRASSLEY. OK. And you agree with it? 
Solicitor General Kagan. Good precedent going forward. 
Senator GRASSLEY. In response to questions from Senator Leahy 

and Feinstein, you stated that Heller and McDonald are now set-
tled law. Do you agree with the decisions in Heller and McDonald 
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as an individual? Not as a Supreme Court justice, but do you be-
lieve in them as settled law personally? 

Solicitor General Kagan. I do think that those decisions are set-
tled law and are entitled to all the weight that any precedent of 
the Supreme Court has. 

Senator GRASSLEY. OK. Will you follow stare decisis and uphold 
Heller and McDonald? 

Solicitor General Kagan. I will follow stare decisis with respect 
to Heller and McDonald, as I would with any case. 

Senator GRASSLEY. When you became dean of Harvard Law 
School, you spearheaded a sweeping overhaul of the academic cur-
riculum. One change required students to take an international or 
comparative law course during their first year. You said, ‘‘We’re in 
a new world and internationalization is an example. There’s a rec-
ognition that a traditional curriculum does not provide some of 
what lawyers today need to know.’’ I don’t disagree with that state-
ment. You also said that the first year of law school is the ‘‘founda-
tion of legal education’’—those four words are your words—because 
what students learn in that year ‘‘shapes their sense of what the 
law is, its scopes, its limits, and its possibilities.’’ 

I agree that the first year of law school is critical in framing a 
future lawyer. I also believe that taking an international law 
course is worthwhile. However, I’m troubled by your failure to rec-
ognize the obvious importance of requiring a class in constitutional 
law. 

I am troubled by your decision to shape a student’s under-
standing of U.S. constitutional law, if any, through the eyes of for-
eign legal systems, some of which have little respect for the value 
and principles that we hold so dear in this country. 

Surprisingly, constitutional law is not a first-year requirement at 
Harvard. In fact, it isn’t even a requirement to graduate from the 
law school. Yet, almost all the top law schools across the United 
States require their students to take a constitutional law course to 
graduate, and it’s usually a first-year requirement. 

When you said that ‘‘the traditional curriculum does not provide 
some of what lawyers today need to know’’, are you saying that 
they don’t need to know constitutional law? And why, then, is it 
more important for a law student to take an international law 
course than a course in U.S. constitutional law? In other words, 
which is more important, our Constitution or other nations’ con-
stitutions and laws? 

Solicitor General Kagan. Our constitutional law is absolutely 
basic. When we were doing the curricula review of the law school 
some years ago, we did think about what should be in the first 
year. One of the questions we considered was whether to put some 
constitutional law in the first year. 

Harvard has long taught constitutional law in the second and 
third year since as far back as I can remember; I know that when 
I was a student it was taught in the second and third year. And 
we had a very serious discussion among our faculty as to whether 
to put constitutional law in the first year, as some schools do. Al-
though the two schools I’ve taught at, both Harvard and the Uni-
versity of Chicago, teach constitutional law in the second and third 
year. 
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The reason for that is really a sense that students are better 
equipped to understand and to appreciate and to really delve into 
thoroughly all the subtleties and complexities of constitutional law 
issues in the second and third year, and that when you put it in 
the first year it actually short-changes constitutional law because 
you can only give students a very small amount of what they really 
should know. 

So both at Harvard at in the University of Chicago, it’s taught 
in the second and third year where it can be stretched out over a 
longer stretch of time, where students can delve more deeply into 
it, and also study it more broadly. 

Now, we did decide, when we were doing this curricula review— 
we did decide to put some more constitutional law in our first year, 
and the way we did that was through a course that focused on the 
governmental process: legislation, regulation. That course is, in 
part, an introduction to constitutional law because it focuses quite 
a lot on separation of powers issues. 

So, in fact, during that curricula review, although we decided, 
and the constitutional law faculty felt extremely strongly about 
this, the constitutional law primarily be kept in the upper years 
where students can deal with it in a much more sophisticated and 
in-depth way. We did put some constitutional law into the first 
year curriculum, specifically separation of powers issues, in a 
course that we devoted to the governmental process. 

Senator GRASSLEY. But in the process of your explanation, you’re 
justifying that constitutional law is less of a foundation course than 
international law, are you not? 

Solicitor General Kagan. No. Senator Grassley, constitutional law 
is absolutely basic. The Harvard faculty has decided that it’s actu-
ally best taught and most thoroughly taught and most broadly 
taught when it is done in the second and third years. Almost all 
students take a very wide set of constitutional law issues, more 
than they could do in the first year, at Harvard. So I think it’s ab-
solutely basic to our understanding of who we are as a people, and 
certainly to the knowledge of lawyers. 

Now, I do think that international law is something that all law 
students today should be familiar with. I know that the students 
who graduate from Harvard, they go out, they do international liti-
gation, they do international arbitrations, they do international 
business transactions, they do—— 

Senator GRASSLEY. I said I didn’t disagree with you on the im-
portance of international law. Let me go on, please. 

Should judges ever look to foreign law for ‘‘good ideas’’ ? Should 
they get inspiration for their decisions from foreign law? 

Solicitor General Kagan. Well, Senator Grassley, I guess I’m in 
favor of good ideas coming from wherever you can get them, so in 
that sense I think for a judge to read a Law Review article or to 
read a book about legal issues or to read the decision of a State 
court, even though there’s no binding effect of that State court, or 
to read the decision of a foreign court, to the extent that you learn 
about how different people might approach and have thought about 
approaching legal issues. But I don’t think that foreign law should 
have independent precedential weight in any but a very, very nar-
row set of circumstances. 
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So I would draw a distinction between looking wherever you can 
find them for good ideas, for just to expand your knowledge of the 
way in which judges approach legal issues, but—but making that 
very separate from using foreign law as precedent or as inde-
pendent weight. Fundamentally, we have an American Constitu-
tion. Our Constitution is our own. 

It’s the text that we have been handed down from generation to 
generation, it’s the precedents that have developed over the course 
of the years. And except with respect to a very limited number of 
issues, that Constitution ought to—the fundamental sources of 
legal support and legal argument for that Constitution ought to be 
American. 

Senator GRASSLEY. Which foreign countries would you suggest 
we look to for good ideas? 

Solicitor General Kagan. Senator Grassley, I guess I would say 
again what I started with, which is, you can look to good ideas 
wherever they come from. You know, there’s a brief that we filed 
recently in the Supreme Court, the Solicitor General’s Office filed 
it. It regarded a Foreign Sovereign Immunities Act case. And in the 
course of that brief, we noted a number of different foreign prece-
dents regarding what other Nations do with respect to the immu-
nity of foreign officials. So, you know, that’s the kind of way in 
which I think having an awareness of what other Nations are 
doing, you know, might be—might be useful. 

Senator GRASSLEY. Some judges, and maybe justices, have said 
that our ‘‘influence in the world’’ should be a factor that a judge 
consider in constitutional interpretation. So do you believe that our 
‘‘influence in the world’’ should be a factor that judges consider in 
constitutional interpretation? 

Solicitor General Kagan. Senator Grassley, I think judges should 
let the President and the Congress worry about our influence on 
the world. I think that that’s not something that judges should pay 
much attention to, should pay any attention to. 

Senator GRASSLEY. If confirmed, would you rely on or cite inter-
national foreign law when you decide cases? 

Solicitor General Kagan. Well, Senator Grassley, I guess I think 
it depends. There are some cases in which the citation of foreign 
law or international law might be appropriate. We spoke earlier— 
I forgot with which of the Senators—about the Hamdi opinion. The 
Hamdi opinion is one in which the question was how to interpret 
the authorization for the use of military force. Justice O’Connor, in 
that case—one of the ways that she interpreted that statute was 
by asking about the law of war and what the law of war usually 
provides, what authorities the law of war provides. 

That’s a circumstance in which, in order to interpret a statute 
giving the President various wartime powers, the court thought it 
appropriate to look to what the law of war generally provided. So 
there are a number of circumstances, I think. I mean, another ex-
ample would be, suppose the President has the power to recognize 
Ambassadors under Article 2. 

There might be a question, well, who counts as an ambassador? 
One way to understand that question is to look at what inter-
national law says about who counts as an ambassador, and that 
might or might not be determinative, but it would be, you know, 
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possibly something to think about and—and—and something to 
cite. 

Senator GRASSLEY. You wrote in your Oxford thesis, ‘‘Judges will 
have goals. And because this is so, judges will often try to mold and 
steer the law in order to promote certain ethical values and achieve 
certain social ends. Such activity is not necessarily wrong or in-
valid.’’ Then in addition, you wrote, ‘‘And yet, no court should make 
or justify its decisions solely by reference to the demands of social 
justice. Decisions should be based upon legal principle and reason; 
they should appeal no less to our intellectual than to our ethical 
sense. If a court cannot justify a ruling in terms of legal principle, 
then the court should stay its hand: no judge should hand down a 
decision that cannot plausibly be grounded in principles referable 
to an accepted source of law. If, on the other hand, a court can jus-
tify a ruling in terms of legal principle, then that court must make 
every effort to do so. Judicial decisions must be based, above all 
else, on law and reason.’’ 

Is it ever appropriate for judges to ‘‘mold and steer’’ the law? 
Solicitor General KAGAN. Senator Grassley, all I can say about 

that paper is that it’s—it’s dangerous to write papers about the law 
before you’ve spent a day in law school. So, I wrote that paper 
when—before I spent a day in law school. I was trying to think 
about whether to go to law school and I decided to write a paper 
about law in order to figure out whether I was interested in the 
subject, and I discovered that I was interested in the subject and 
I went to law school, where I found out that I might have been in-
terested in the subject but I didn’t know much about the subject 
at the time. So, I would—I would—I would—I would just ask you 
to—to recognize that I didn’t know a whole lot of law then, and 
there are—I didn’t know a whole lot of law then. 

[Laughter.] 
Senator GRASSLEY. You know, if I accept your answer it’s going 

to spoil a whole 5 minutes I had here. 
[Laughter.] 
Chairman LEAHY. Chuck, go ahead and accept it. 
[Laughter.] 
Senator GRASSLEY. Let me enjoy it anyway, will you? 
[Laughter.] 
Senator GRASSLEY. When you said that, ‘‘No court should make 

or justify its decisions solely by reference to the demands of social 
justice’’, are you saying that it’s acceptable for a court to make and/ 
or justify its decision based upon ‘‘the demands of social justice’’ ? 
And if so, whose ‘‘demands of justice’’ are you referring to? 

Solicitor General KAGAN. Well, the first thing I’m going to do is 
just to ask that what I just said about that paper just be repeated 
for the record. And now I’ll say, no, I don’t think it’s—it’s—it’s ap-
propriate to decide cases based on demands of social justice that 
are external to the law that—that ought to be applied to the case, 
whether that’s constitutional law or statutory law. 

Senator GRASSLEY. OK. Well, let me leave that then and say that 
you learned a lot by going to law school. I’m not sure I say that 
to very many people. 

[Laughter.] 
Senator GRASSLEY. I’m not a lawyer, you know. 
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[Laughter.] 
Senator GRASSLEY. Let me go to one of your judicial heroes, 

Judge Barak. Because you don’t have any judicial experience, we 
have no concrete examples of how you decide cases. So we have to 
look elsewhere for clues as to what your judicial philosophy might 
be, including your judicial role models, because we have to assume 
that you agree with their judicial method. 

I am troubled by the fact that you hold up Judge Barak to be 
a judicial role model. You’ve called him your ‘‘judicial hero.’’ Judge 
Barak’s judicial philosophy is undeniably activist and seen by 
many as a brazen abuse of power. He’s been described as having 
‘‘created a degree of judicial power undreamt of by most aggressive 
United State Supreme Court justices.’’ For example, Judge Barak 
believes that ‘‘a judge has a role in the legislative project.’’ Will you 
look to Judge Barak’s judicial method as a model for deciding 
cases? 

Solicitor General KAGAN. I will not, Senator Grassley. I do ad-
mire Justice Barak, who is, of course—was for many years the 
chief justice of the State of Israel. He is very often called the ‘‘John 
Marshall of the State of Israel’’ because he was central in creating 
an independent judiciary for Israel and in ensuring that Israel, a 
young nation, a nation threatened from its very beginning in exis-
tential ways, and a nation without a written constitution—he was 
central in ensuring that Israel, with all those kinds of liabilities, 
would become a very strong rule of law nation, and that’s why I 
admire Justice Barak, not for his particular judicial philosophy, not 
for any of his particular decisions. 

As you know—I don’t think it’s a secret—I am Jewish. The State 
of Israel has meant a lot to me and my family, and I admire Jus-
tice Barak for what he has done for the State of Israel in ensuring 
an independent judiciary. 

Senator GRASSLEY. So then I suppose I can assume that you 
would disagree with his statement that ‘‘a judge has a role in the 
legislative project’’ ? 

Solicitor General KAGAN. I do disagree with that. 
Senator GRASSLEY. OK. 
Solicitor General KAGAN. I think that the legislative role and the 

judicial role are fundamentally different and that judges owe a 
great deal of deference to legislatures and should not—the legisla-
tive way of thinking is entirely different from the judicial way of 
thinking, and judges should think of themselves, as I indicated be-
fore, only as policing the constitutional boundaries, only as ensur-
ing that the legislature does not overstep its constitutional role by 
interfering with the States or by violating individual rights, but 
certainly the judges should not be doing what the legislature ought 
to be doing, which is making the fundamental policy decisions for 
this Nation. 

Senator GRASSLEY. One last statement he made, and I assume 
you would disagree with this as well. At Harvard Law, he spoke, 
‘‘There are cases . . . in which the judge carries out his role prop-
erly by ignoring the prevalent social consensus and becoming a flag 
bearer of a new social consensus.’’ Would there be some time you 
might find that appropriate for the Supreme Court to take a leap 
like that? 
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Ms. KAGAN. Well, I’m not exactly sure what he meant by that, 
but if he meant that the court should sort of make decisions that 
the American people—that more appropriately should make, the 
sort of fundamental policy decisions of our society, I don’t agree 
with that. As I said, I was talking about Justice Barak, and my ad-
miration for Justice Barak comes from his important role at the 
State of Israel in ensuring an independent judiciary, and most fun-
damentally in ensuring that Israel is this strong rule of law nation. 

Senator GRASSLEY. Last question. Do you believe that Judge 
Barak endorses a philosophy of judicial restraint or judicial activ-
ism? 

Ms. KAGAN. I think that Justice Barak’s philosophy is—is so dif-
ferent from anything that we would use or would want to use in 
the United States. I mean, for one thing, Israel is a country with-
out any written constitution, a very fundamental difference from 
the United States. So nothing about what I said about Justice 
Barak suggests in any way that I think that his ideas about the 
judge’s role in constitutional interpretation should be transplanted 
to the United States. 

Senator GRASSLEY. Thank you. 
Chairman LEAHY. And I would just put in the record, Justice 

Antonin Scalia said about, as he said his good friend Judge Barak 
when he gave him the American Association of Jewish Lawyer’s 
Pursuit of Justice Board and Justice Scalia expressed his profound 
respect for the man and with Judge Richard Posner, conservative 
luminary, described him by saying if there were a Nobel Prize for 
law, Judge Barak would probably be an early recipient. 

But I would also note on the question of looking at foreign law, 
I was thinking the record, another nominee sent to us and I think 
there is a question, there are other legal issues that come up in 
which I think it is legitimate to look to foreign law and gave some 
examples. It is something useful to look to. That was Justice Alito 
and I just note that parenthetically the Republican voted for him. 

Senator GRASSLEY. Mr. Chairman, I can only assume that with 
your quick comeback that you have a copy of my notebook. 

Chairman LEAHY. You probably wonder why there was a door to 
your shed that was open this morning. 

Senator SESSIONS. I respect the Chairman’s prerogative, but I 
don’t think we should be in the situation where the Chairman re-
buts the questioning of each and every witness on this side. I think 
it kind of alters the dynamics. 

I would just say with regard to Justice Scalia’s comments about 
Mr. Barak at that same comment on lightening Kagan, he ex-
pressed a clear difference on philosophy about the activist vision 
that Justice Barak has for the role of a judge. 

Judge Posner said his, that Judge Barak’s activism exceeds any-
thing dreamed of by the most activist American judge. I think you 
misquoted and failed to quote completely the nature of those two 
people’s comments. There is a raging debate in this country and no 
one denies it over the extent to which foreign law can be cited to 
define a constitution and laws of this country. 

I would assume that this nominee from her statements would be 
on the side of Justice Ginsburg who favors that and—— 
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Chairman LEAHY. I will reclaim. We will have plenty of time to 
debate this. As you know, I gave Senator Grassley extra time and 
then I responded with an equal amount of time. We will put it into 
the record. Of course I would yield to anybody who wants to put 
it into the record just exactly what Justice Alito said and Judge 
Posner said and Judge Scalia said. 

Ms. KAGAN. Senator Leahy, if I might just make one last point. 
I made these remarks about Justice Barak when he came to Har-
vard Law School to give a speech. 

One of the things that I did as Dean of Law School was I gave 
introductions. I gave introductions to many, many people. If any of 
you had come to Harvard Law School, I would have given you a 
great introduction, too. 

Chairman LEAHY. Thank you. And with that, I yield to, you see, 
Senator Grassley, you’ve got something to look forward to yet. Sen-
ator Specter, go ahead. 

Senator SPECTER. Mr. Chairman, thank you to you and Senator 
Sessions on your second or third round. Some of us having had a 
first round. 

Senator SESSIONS. Your effective role as ranking member. 
Senator SPECTER. May we start at 30 minutes on my clock with-

out Senator Sessions’ interjection? 
Madam Solicitor General, I begin with concern for separation of 

powers which is a foundation of the constitution and the concerns 
I have with what the Supreme Court has done really in having a 
consolidation of power. A lot of it going to the court, a lot of it going 
to the executive branch, and it is all coming from the traditional 
power of Congress. 

Before I move into that area, I want to take up a couple of 
points. Senator Sessions has raised the issue about your being a 
progressive, a legal progressive. When he was doing that this 
morning, I was thinking about the Supreme Court’s decision yes-
terday, incorporating the Second Amendment into the due process 
clause of the Fourteenth Amendment and remember how many ob-
jections were raised to the activist liberal Warren Corr for doing 
that. 

I was a prosecutor at the time and the law changed, constitu-
tional law changed, Map in Ohio in ’61 and Gideon in ’63 and Rand 
in ’66 and now we have the five conservatives being progressives 
or activists. 

I was intrigued by Senator Hatch’s questioning you on the citi-
zens in the United case, really an extraordinary case characterized 
by what Justice Stevens had to say. You have Congress con-
structing a detailed record, 100,000 pages, and Congress has struc-
tured McCain Feingold based upon the standard set forth by the 
Supreme Court in Austin versus Michigan Chamber of Commerce. 

Then as Justice Stevens noted, the court pulled the rug out from 
Congress, affirming the constitutionality where it had been in ef-
fect for 100 years and as Justice Stevens concluded showing ‘‘great 
disrespect for a equal branch.’’ I will try to make my questions as 
pointed as I can. To the extent that you can answer them briefly, 
I’d appreciate it. We don’t have a whole lot of time. 

What is your thinking on disrespect for the Congress when we 
take a Supreme Court decision and we structure a law based on 
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those standards with a customary deference due Congress on fact 
finding? Isn’t that really what Justice Stevens calls disrespect? 

Ms. KAGAN. Well, Senator Specter, as you know, I argued that 
case as you know. I filed briefs on behalf of the United States in 
that case. In those briefs, the government made a similar kind of 
argument that great deference was due to Congress in the creation 
of a quite voluminous—— 

Senator SPECTER. Ms. Kagan, I know what you said. You have 
talked about that a great deal. My question is very pointed. Wasn’t 
that disrespectful? 

Ms. KAGAN. Senator Specter, as I suggested before, when I 
walked up to that podium at Citizens United, I thought we had ex-
tremely strong arguments. I was acting as an advocate of course, 
but I thought we had various—— 

Senator SPECTER. I’m going to move on. I know all of that. The 
point that I’m trying to find out from you is what deference you 
would show to Congressional fact finding. Let me move on. 

Ms. KAGAN. May I try again? Because I think that the answer 
to that is great deference to Congressional fact finding. 

Senator SPECTER. Well, was it disrespectful or not? 
Ms. KAGAN. Well, again, I don’t want to characterize what the 

Supreme Court did. 
Senator SPECTER. Well, I want to move on. If you don’t want to 

characterize, I want to ask my next question. 
In the U.S. versus Morrison involving the issue of violence 

against women, we had a mountain of evidence assembled as Jus-
tice Souter pointed out in dissent, and the court rejected Congres-
sional findings because of our ‘‘method of reasoning.’’ 

You haven’t crossed the street to the Supreme Court yet, but do 
you think that there is some unique endowment when nominees 
leave this room and walk across the street to have a method of rea-
soning which is superior to Congressional method of reasoning so 
that a court can disregard voluminous records because of our meth-
od of reasoning? 

Ms. KAGAN. Well, to the contrary, Senator Specter. I think it’s 
extremely important for judges to realize that there is a kind of 
reasoning and a kind of development of factual material more par-
ticularly that goes on in Congress. 

Senator SPECTER. Then you disagree with Chief Justice 
Rehnquist? 

Ms. KAGAN. I think that it is very important for the courts to 
defer to Congressional fact finding, understanding that the courts 
have no ability to do fact finding, are not, would not legitimately, 
could not legitimately do fact finding. 

Senator SPECTER. Well, I know all of that, but what do you think 
of our method of reasoning? 

Ms. KAGAN. As I said earlier, Senator Specter, I have enormous 
respect for the legislative process. Part of that respect comes from 
working in the White House and working with Congress on a great 
many pieces of legislation. 

Senator SPECTER. I’m going to move onto my next question. Jus-
tice Scalia and Lane attacked the standard of congruence in pro-
portionality saying that this court is acting as Congress’s task mas-
ter. 
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The court is checking on Congressional homework to make sure 
that it has identified sufficient constitutional violations to make its 
remedy constitutional and proportional. 

Now, I picked out three instances, Citizens United where Justice 
Stevens has great disrespect and the attack by Rehnquist on our 
method of reasoning and Scalia talking about proportionality and 
congruence. That brings me to the question for you where you have 
been very explicit in the now famous University of Chicago Law 
Review article about dealing with substantive issues. 

We had the standard for determining constitutionality under the 
Commerce Clause from Maryland versus Wirtz, 1968. Justice Har-
lan who established that standard, ‘‘where we find that the legisla-
tors have a rational basis for finding a chosen regulatory scheme 
necessary to the protection of commerce, our investigation is at an 
end.’’ 

In the city of Burnie case, 1997, the court pulled out of thin air 
a new test. The test is whether the legislation is proportionate and 
congruent. That is the test which Justice Scalia so roundly criti-
cized saying it was flabby, that it was an excuse for a judicial legis-
lation. 

Now, would you take Harlan’s test as opposed to the congruence 
and proportionality test? 

Ms. KAGAN. Senator Specter, Justice Scalia is not the only person 
who has been critical of the test. A number of people have noted 
that the test which is of course a test relating to Congress’ power 
to legislate under Section 5 of the Fourteenth Amendment that the 
test has led to some apparently inconsistent results in different 
cases. 

So you have a case like Garrett on the one hand and a case like 
Tennessee versus Lane on the other. 

Senator SPECTER. I know those cases very well. Five to four, 
O’Connor went the other way, but they both used proportionate 
and congruent. 

What I want to know from you is whether you think that is an 
appropriate standard to replace the rational basis test of Wirtz. 

Ms. KAGAN. Well, it is the standard of the court right now. It is 
precedent and it is entitled to weight as precedent. 

Now, as you very well know, Senator Specter, there are times 
when the court decides that precedent is unworkable. It just, it pro-
duces a set of chaotic results. 

Senator SPECTER. What was unworkable about the Wirtz test for 
a reasonable basis contrasted with congruent and proportional 
which nobody understands? 

Ms. KAGAN. No, I wasn’t suggesting that the Wirtz test was un-
workable. I think that the question going forward, and it is a ques-
tion. I’m not stating any conclusion on it, but I think that some-
thing that Justice Scalia and others are thinking about is whether 
the congruent and proportionality test is workable or whether it 
produces such chaotic results and gives you—— 

Senator SPECTER. So you think it is workable? 
Ms. KAGAN. Senator Specter, I’ve not really delved into the ques-

tion the way I would want to as a judge, reading all the briefs, lis-
tening to the arguments, thinking through the issues from both 
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sides. But I do know that the court needs, excuse me, that Con-
gress needs very clear guidance in this area. 

It is not fair to Congress to keep on moving the goal posts. It is 
not fair to say oh well, you know, if you do this this time it will 
be OK but if you do that the next time, it won’t. 

Senator SPECTER. This is an issue we discussed weeks ago. This 
is an issue I raised in a series of letters which I’ll put into the 
record. This is a standard which has been around for a long time. 
You know a lot of law. Senator Grassley established that. 

Is it a satisfactory test? Let me move onto another question. I 
don’t think I’m making too much progress. 

One of the grave concerns which has risen out of the, out of re-
cent confirmation proceedings with Chief Justice Roberts and Jus-
tice Alito, and I have spoken about this subject extensively on the 
floor citing how emphatic Chief Justice Roberts and Justice Alito 
were on deferring to Congress. 

It is a legislative function. It is not a judicial function they said. 
If you engage in fact finding, if the court does that, the court is 
transgressing into the Congressional area. Then you have a case 
like Citizens United and others and you have the declarations by 
the Chief Justice of Modesty, you have adopted that standard. His 
more emphatic standard was not to jolt the system. 

Is there any way you could look at Citizens United other than it 
being a tremendous jolt to the system? 

Ms. KAGAN. Senator Specter, again, this is one that as an advo-
cate, I have taken a strong view on which is that it was a jolt to 
the system. There was a great deal of alliance interests involved 
and many states had passed pieces of legislation in reliance upon 
Austin that Congress had passed legislation after accumulating a 
voluminous record. 

Senator SPECTER. Ms. Kagan, you have said that many times 
today about your advocacy in the case. But what I want to know 
is as a perspective Justice, do you consider it a jolt to the system? 

Ms. KAGAN. Senator Specter, it is a little bit difficult to take off 
the advocate’s hat and put on the judge’s hat. One of the things 
that I think is important is that I appreciate the difference be-
tween the two and I have been an advocate with respect to Citizens 
United and that’s the way I came to the case, it is the way I ap-
proached the case, I hope that I did a good and effective job in it. 
I believed what I was saying. But it’s a different rule and it’s a dif-
ferent thought process than the role and the thought process that 
one would use as a judge. 

Senator SPECTER. Well, what I’m interested in is what you use 
as a judge. But let me move on again. 

There is a lot of concern in the Senate about the value of these 
hearings when we have the kinds of declarations at that table, your 
predecessor and nominees on deference to Congress and then there 
is none given. Not to jolt the system and be modest, there is a 180 
degree U-turn. 

We wonder what we can do about that. Judicial independence is 
the ball work of this republic. Judicial independence gives us the 
rule of law and it is our most highly prized value. 

While the Congress and the executive branch fumbled on seg-
regation for decades, really centuries, the court came along and 
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acted on the subject in a progressive way, a very progressive way 
and a very activistic way. 

Nobody challenges it on either side of the aisle today. So we may 
have the highest respect for judicial independence, but what do we 
do when we confirm nominees and they don’t follow through on 
very flat commitments? 

This is not just my view. The view of Richard Posner is very 
tough in his book, How Judges Think. This is what he has to say 
about the subject I’m addressing. ‘‘Less than 2 years after his con-
firmation, referring to Chief Justice Roberts, he demonstrated by 
his judicial votes and opinions that he aspires to make changes in 
significant areas of constitutional law. The tension between what 
he said at his confirmation hearing and what he is doing as a Jus-
tice is a blow to Roberts’ reputation for candor and further dis-
placement of the already debased currency of the testimony of 
nominees at judicial confirmation hearings.’’ 

Now, we are trying to raise the level of that currency. I don’t be-
lieve you want to make a comment about that, but if you do, you 
are welcome to. 

Ms. KAGAN. Senator Specter, I assume the good faith of every-
body who sits in this chair. There is no reason in my mind to think 
otherwise. 

Senator SPECTER. Madam Solicitor General, I agree with you as 
to good faith. In raising these issues on a series of speeches on the 
floor, I have explicitly said that I’m not challenging the good faith 
of Chief Justice Roberts or Justice Alito. I understand the dif-
ference between sitting at that witness plot and deciding a case in 
controversy that comes before the court. 

But that still leaves us with a problem. The best answer that a 
group of senators, and we talk about this with some frequency, can 
come up with is to put some sunlight on the court. 

As I said in my opening statement, the disinfectant that Bran-
deis talked about, sunlight, the best disinfectant. Well, it’s not 
quite a disinfectant. But I think if the public understood what was 
happening, there would be a strong temptation to stand by what 
had been said in these confirmation hearings. 

I was really glad to hear you say in response to Senator Kohl’s 
questions that you favor television the Supreme Court. I think we 
may be getting closer. I have been at it for more than a decade 
with a whole series of bills. 

Recently the judiciary Committee voted out a bill to televise the 
Supreme Court 13 to 6. We did it a couple of years ago 12 to 6. 
I know it is going to be something the court is going to have to 
come to, perhaps on its own. But the public views are increasing. 

A poll which was released by CSPAN just yesterday shows that 
63 percent of the American people favor televising the court. 
Among the 37 percent who opposed, when they were told that peo-
ple can only be in the Supreme Court chamber for about 3 minutes, 
only a couple hundred people, 60 percent of those, 37 percent 
thought the court should be televised which brings the total to 
about 85 percent. 

I know we don’t run the court by public opinion polls, but isn’t 
that fairly weighty as to what the America people would like to 
know? 
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We talked about a living constitution and about the constitution 
expressing the changing values of our society, as Cardozo said so 
eloquently in Palco. If the people of this country knew that the 
court was deciding all of the cutting edge questions, a woman’s 
right to choose, who lands death penalty cases for juveniles, who 
dies, affirmative action, who gets into college, freedom of speech 
and religion, the American people responded on a poll to Citizens 
United and 85 percent thought it was a terrible decision. Ninety 5 
percent thought that corporations paid contributions to influence 
legislators. 

One of the great problems of the skepticism of the American peo-
ple about Congress, is it heavy out there. It so open season on Con-
gress because of so much of what people think about. 

Well, coming back to the court, wouldn’t it be, you have already 
said you’re in favor of televising the court. Wouldn’t televising the 
court and information as to what the court does have an impact on 
the values which are reflected in the American people? 

Ms. KAGAN. I do think, Senator Specter, it would be a good thing 
from many perspectives and I would hope to if I am fortunate 
enough to be confirmed to engage with the other Supreme Court 
Justices about that question. 

I think it is always a good thing when people understand more 
about government rather than less and certainly the Supreme 
Court is an important institution and one that the American citi-
zenry has every right to know about and understand. 

I also think that it would be a good thing for the court itself that 
that greater understanding of the court I think would go down to 
its own advantage. So I think from all perspectives, televising 
would be a good idea. 

Now, I recognize that some people, some justices may have views 
to the contrary and I would want to hear those views and to think 
about those views. But that is sort of my going in thought. 

Senator SPECTER. I will put into the record what the justices 
have had to say. I have questioned almost everybody about this 
subject and I’ve had the opportunity to question all of the people 
on the court now, but there are a lot of those who have been favor-
ably disposed to, or at least have acknowledged its inevitability. 

I reminded them that they all appeared on television this year 
on CPSAN and most of them, many of them have appeared over 
the years selling books and being in a variety of situations. 

Ms. KAGAN. It means I’d have to get my hair done more often, 
Senator Specter. 

Senator SPECTER. Let me commend you on that last comment. I 
say that seriously. You have shown a really admirable sense of 
humor. I think that is really important. 

As Senator Schumer said yesterday, we are looking for somebody 
who can moderate the court and a little humor would do a lot of 
good. 

In the case of Richmond Newspapers versus Virginia, the Su-
preme Court said that a public trial belongs not only to the ac-
cused, but to the public and press as well. 

People now acquire information on court procedures truthfully 
through the print and electronic media. That’s a 1980 decision 
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which upheld a newspaper’s rights to be in court and observe a 
trial. 

Isn’t that some pretty solid precedent to say, that is a matter of 
law the court ought to have television to have public access because 
that’s the way most people get their information these days? 

Ms. KAGAN. That’s very interesting, Senator Specter. I had never 
considered the relevance of that case to the televising question. But 
I think certainly the principles in that case, the values in that case 
are about the public’s ability to know how our governmental insti-
tutions work, which is what is critical to this issue as well. 

Senator SPECTER. Let me move onto another subject which I con-
sider to be of great importance. That is the agenda of the court, the 
number of cases the court hears. 

In 1886, the court decided 451 cases. In 1987, a little more than 
20 years ago, 146 cases. In 2006, 67. In 2007, 76. In 2008, or 2006, 
68, in 2007, 67, 2008 was 75, 2009, finishing yesterday of 73. The 
court leaves a lot of circuits split, unresolved. 

The court does not hear a great many critical cases. I discussed 
this with you in our meeting several weeks ago and wrote you 
about it as well. That is the case involving the Terror Surveillance 
Program on the Foreign Intelligence Surveillance Act which argu-
ably poses the sharpest conflict between the Congress legislating 
FISA and the President asserting Article 2 powers. 

A Federal court in Detroit found the Terror Surveillance Pro-
gram unconstitutional. The 6th Circuit ducked it 2:1 with a very 
strong descent on standing grounds which is traditionally a way of 
avoiding a case and the Supreme Court denied cert. 

Congress has the authority to tell the court what cases to take. 
We have legislated giving you discretionary authority. But in many 
cases illustratively the flag burning case and the McCain/Feingold 
and Federal Labor Standards Act, we directed the court to hear the 
case. So I think it is fair to ask what you would have done, not how 
you will decide that case, but whether you would take the case. 

Had you been on the Supreme Court, would you have voted to 
grant cert in the Terror Surveillance Program case? 

Ms. KAGAN. Senator Specter, if I might, just to your first point 
which was the point about the court’s declining docket. I do gen-
erally agree with that. I clerked on the court in 1987 which was 
pretty much at the high point of what the court was doing, about 
140 cases a year. 

It is a bit of a mystery why it has declined so precipitously. I do 
agree with you that there do seem to be many circuit conflicts and 
other matters of vital national significance. 

Senator SPECTER. The other issue I raised was much more impor-
tant. 

Ms. KAGAN. OK. 
Senator SPECTER. And there are only 2 minutes left for me now. 
Ms. KAGAN. Senator Specter, the issue about the TSP and the 

constitutionality of the TSP is I think one of the kinds of issues I 
previously set out three categories where the court might grant 
cert. One which is circuit conflicts, one which is the invalidation of 
an act of Congress and the third is just an issue of some vital na-
tional importance. 
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In a case where the executive branch is determined or is alleged, 
excuse me, is alleged to be violating some Congressional command, 
it is I think one of the kinds of cases that the court typically should 
take. 

Now, there is in this case the complexity that there is a potential 
jurisdictional bar. Of course the court typically decided—— 

Senator SPECTER. What jurisdictional bar? 
Ms. KAGAN. Well, the question whether somebody has standed. 

So often the court will decline to take a case when there is a sig-
nificant jurisdictional issue because the court will think well, if we 
take this case, we might hold that we don’t have jurisdiction. 

Senator SPECTER. They can take the case and say they don’t have 
jurisdiction. 

Ms. KAGAN. Yes. You’re exactly right. I’m just suggesting that 
that is often the reason why a court doesn’t take a case. If it 
doesn’t know —— 

Senator SPECTER. I don’t care what is often a reason. Here we 
have a specific case, you had a lot of notice, it’s in concrete. Would 
you have voted to grant cert? 

Ms. KAGAN. Senator Specter, I can just tell you, there was this 
jurisdictional issue. Now, the jurisdictional issue itself was an im-
portant one. It was an important one because how is a person going 
to know whether—— 

Senator SPECTER. The 6th Circuit decided there was no standing 
after they heard the case. Well, my time is almost up, 10 seconds. 
I was 13 seconds over last time. 

There are a couple of other cases, the holocaust survivors, the 9/ 
11 survivors victims which I’ll come back to when I have a green 
light. 

Chairman LEAHY. Thank you very much, Senator Specter. Sen-
ator Graham? 

Senator GRAHAM. Thank you, Mr. Chairman. 
Chairman LEAHY. Then we will just for planning purposes, and 

Senator Graham, we will go to you. Then we will go to Senator 
Schumer and then we’ll take a short break. Does that work? OK. 
Senator Graham, it is all yours. 

Senator GRAHAM. Thank you. So far have the hearings been 
what you thought they would be? 

Ms. KAGAN. I’m not sure I had, I’m not sure I exactly pictured 
it. 

Senator GRAHAM. Let’s try to go back in time and say you are 
watching these hearings and you are critical of the way the Senate 
conducted these hearings. Are we improving or going backwards? 
And are you doing your part? 

Ms. KAGAN. I think that you have been exercising your constitu-
tional responsibilities extremely well. 

Senator GRAHAM. So it’s all those other guys that suck, not us, 
right? It was all those other witnesses that were too cagey, right? 
All right. Fair enough. 

Now, do you know Greg Craig? 
Ms. KAGAN. I will say one thing, Senator Graham, which is it 

just feels a lot different from here than it felt from back there. 
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Senator GRAHAM. I bet it does. It feels a lot different when you’re 
the nominee too, doesn’t it? If it didn’t, I’d really be worried about 
you. You know Greg Craig? 

Ms. KAGAN. I do. 
Senator GRAHAM. He was previously the counsel to the Presi-

dent. 
Senator GRAHAM. Do you know him well? Pretty well? 
Ms. KAGAN. You know, OK. 
Senator GRAHAM. I’m not trying to trick you. I don’t have any-

thing on Greg. He said on May 16th that you are a largely progres-
sive in the mold of Obama himself. Do you agree with that? 

Ms. KAGAN. Senator Graham, you know, in terms of my political 
views, I have been a Democrat all my life. I have worked for two 
Democratic Presidents and that is what my political views are. 

Senator GRAHAM. And would you consider your political views 
progressive? 

Ms. KAGAN. My political views are generally progressive, gen-
erally—— 

Senator GRAHAM. Compared to mine, for sure, right? OK, that’s 
fine. There is no harm in that and that makes the hearings a little 
more interesting. I would be shocked if President Obama did not 
pick someone that shared his general view of the law and life and 
so elections have consequences. Do you agree with that? Elections 
do have consequences. 

Ms. KAGAN. It would be hard to disagree that elections have con-
sequences. 

Senator GRAHAM. Right. And one of the consequences is a Presi-
dent gets to fill a nomination for the Supreme Court. That’s a 
power that the President has, right? 

Ms. KAGAN. Yes, sir. 
Senator GRAHAM. So it would be OK from your point of view if 

a conservative president picks someone in the mold of a conserv-
ative person? 

Ms. KAGAN. I would expect that. 
Senator GRAHAM. There we go. Good. We’ll remember that. OK. 

We may have a chance to bring those words back. Do you know 
Miguel Estrada? 

Ms. KAGAN. I do. 
Senator GRAHAM. How do you know him? 
Ms. KAGAN. Miguel and I were classmates at Harvard Law 

School, but we were more than classmates at Harvard Law School. 
Harvard Law School has a way of, has required seating in the first 
year. Miguel and I were—— 

Senator GRAHAM. Trust me, I don’t know because I could have 
never gotten there, but I trust you. 

Ms. KAGAN. Miguel and I were required to sit next to each other 
in every single class in the first year. I can tell you Miguel takes 
extraordinary notes. So it’s great. Every time you missed some-
thing in class, you could just kind of look over and, but that’s how 
I know Miguel. We have been good friends ever since. 

Senator GRAHAM. What is your general opinion of his legal abili-
ties and his character? 

Ms. KAGAN. I think he is a great lawyer and a great human 
being. 
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Senator GRAHAM. He wrote a letter on your behalf. Have you had 
a chance to read it? 

Ms. KAGAN. I did. 
Senator GRAHAM. Can I read part of it? I write in support of 

Elena Kagan’s confirmation as Associate Justice of the Supreme 
Court of the United States. I have known Elena for 27 years. We 
met as first year law students at Harvard where we were assigned 
seats next to each other. So you’re consistent, for all our classes. 

We were later colleagues as editors of the law review and as law 
clerks to different Supreme Court Justices and we have been 
friends since. 

Elena possesses a formidable intellect, an exemplary tempera-
ment and a rare ability to disagree with others without being dis-
agreeable. She is calm under fire and mature and deliberate in her 
judgments. 

Elena would also bring to the court a wealth of experience at the 
highest levels of our government and of academics, including teach-
ing at the University of Chicago serving as a Dean of the Harvard 
Law School and experience at the White House as current Solicitor 
General of the United States. 

If such a person who has demonstrated great intellect, high ac-
complishments and an upright life is not easily confirmable, I fear 
we will have reached a point where no capable person will readily 
accept a nomination for judicial service. 

What do you think about those comments? 
Ms. KAGAN. Senator Graham, I think those comments reflect 

what an extraordinary human being Miguel Estrada is. I was deep-
ly touched when I read that letter, deeply grateful to him of course 
and all the nice things that he said about me I would say back 
about him double. 

Senator GRAHAM. Well, I am going to give you that chance be-
cause Miguel Estrada, as most people know, maybe not everyone, 
was nominated by President Bush to the court and he never made 
it. 

I think it is one of the great tragedies for the country that he 
was never able to sit on an appellate court, but that’s the past. I 
do think it reflects well of him that he would say such things about 
you. Quite frankly, I think it reflects well of you that you would 
say such things about him. 

In your opinion, Ms. Kagan, is he qualified to sit as an appellate 
judge? 

Ms. KAGAN. He is qualified to sit an as appellate judge, he is 
qualified to sit as a Supreme Court Justice. 

Senator GRAHAM. Your stock really went up with me. So what I 
would like you to do since you might 1 day be on the court yourself 
is to, if you don’t mind at my request, write a letter to me, short 
or as long as you’d like it about Miguel Estrada. Would you be will-
ing to do that in the next couple of days? 

Ms. KAGAN. I would be pleased to do that, Senator Graham. 
Senator GRAHAM. Thank you. Now, let’s talk about the war. As 

Solicitor General of the United States, you represent the United 
States government before the Supreme Court, right? 

Ms. KAGAN. I do. 
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Senator GRAHAM. OK. Let’s shift gears here. And you had to get 
confirmed before this body for that job. Do you remember that con-
firmation process? 

Ms. KAGAN. I do. 
Senator GRAHAM. Do you remember me? 
Ms. KAGAN. I do remember you. 
Senator GRAHAM. OK. Good. Do you remember when I asked you, 

are we at war, and you said? 
Ms. KAGAN. Yes. 
Senator GRAHAM. OK. Now, that is a bold statement to make but 

an accurate statement. Who are we at war with and what does that 
mean in terms of this Nation’s legal policy? 

Ms. KAGAN. Well, we are at war with Al Qaeda and the Taliban 
and under the AUMF, the President has a wide range of authori-
ties with respect to those groups. 

Senator GRAHAM. Now, under domestic criminal law as we know 
it today, is there any provisions in our domestic criminal law that 
would allow you to hold someone indefinitely without trial? 

Ms. KAGAN. Not that I know of, Senator Graham. 
Senator GRAHAM. And quite frankly there shouldn’t be, should 

there? 
Ms. KAGAN. No, sir. 
Senator GRAHAM. And under the law—— 
Ms. KAGAN. I feel as though we are doing this again. 
Senator GRAHAM. We are. 
Ms. KAGAN. We are sort of doing an instant replay. 
Senator GRAHAM. Yes, we are going to do this again and I hope 

we get the same answers. That will help you a lot if we do. If we 
don’t, we’ll have a problem. 

Under the law of armed conflict, is it permissible to hold an 
enemy combatant as long as the holding force deems them to be 
dangerous? 

Ms. KAGAN. Under the traditional law of war, it is permissible 
to hold an enemy combatant until the end of hostilities. The idea 
behind that is that the enemy combatant not be enabled to return 
to the battlefield. 

Senator GRAHAM. That’s a good summary. The problem with this 
war is there will never be a definable end to hostilities, will there? 

Ms. KAGAN. That is exactly the problem, Senator Graham. 
Hamdi very briefly discussed this problem, the court in Hamdi sug-
gesting that perhaps if this war was so different from the tradi-
tional law of war that there might need to be alternative proce-
dures to put in place. 

For example, one could imagine a system in which because of the 
duration of this war, it was necessary to ensure that enemy com-
batants continue in dangerousness. That is a question that I think 
has not been answered by the court. 

Senator GRAHAM. Do you believe it would serve this country well 
if the Congress tried to work with the executive branch to provide 
answers to that question and others? 

Ms. KAGAN. Senator Graham, let me take the question and make 
it into a legal question because I think it is directly relevant under 
the Youngstown analysis whether Congress and the Presidents do 
work together. 
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Senator GRAHAM. When the two are together, the courts find 
more power. 

Ms. KAGAN. That’s correct. 
Senator GRAHAM. Now, you are still Solicitor General of the 

United States. From that point of view, would you urge this Con-
gress to work with the executive branch to create statutes to help 
the courts better answer these questions? 

Ms. KAGAN. Senator Graham, I think I don’t want to talk as So-
licitor General as to legal policy here. 

Senator GRAHAM. OK. 
Ms. KAGAN. But I will say as to the legal matter that it makes 

a difference. Whether Congress and the President work together, 
that courts should take note of that, that courts should, when that 
occurs, the action is at, ought to be given the most deference and 
that there is a reason for that. It is because the courts are basically 
saying Congress and the President have come together, Congress 
and the President have agreed upon a policy jointly and there 
should be deference in those circumstances. 

Senator GRAHAM. Are you familiar with Judge Lamberth and 
Judge Hogan? 

Ms. KAGAN. I don’t know either of them. I know who they are. 
Senator GRAHAM. Fair enough. They are DC judges, Federal Dis-

trict Court judges who are hearing a habius of bills from GTMO 
detainees. I will provide you some of the comments they made. 

It is unfortunate, according to Judge Hogan, it is unfortunate in 
my view that the legislative branch of the government and the ex-
ecutive branch have not moved more strongly to provide uniform, 
clear rules and laws for handling these cases. 

I have got other quotes that I will provide you. What I’m trying 
to do here is lay the foundation for the idea that our laws that exist 
today do not recognize the dilemma the country faces. The adminis-
tration has determined that 48 people held at GTMO are too dan-
gerous to let go but are not going to be subject to normal criminal 
proceedings. 

In other words, we believe the evidence suggests they are mem-
bers of Al Qaeda, they have all gone before a habius judge and the 
judge agreed, but they are never going to be tried in a traditional 
fashion. 

Is the administration’s decision in your opinion consistent with 
the power under the law of war to do that? 

Ms. KAGAN. Well, as Solicitor General, Senator Graham, I have 
argued the position that this is fully legal. 

Senator GRAHAM. And I think very well, very well. You have ar-
gued for the proposition that this President and all future Presi-
dents has the ability to detain an enemy combatant with sufficient 
process if the executive branch believes that they are dangerous 
and not require them to go through a normal criminal trial. 

What we have to do is find out what that process would be, this 
hybrid system. You argued against expanding habius rights to de-
tainees held in Afghanistan, is that correct? 

Ms. KAGAN. I did, Senator Graham. 
Senator GRAHAM. As a matter of fact, you won. 
Ms. KAGAN. In the—Circuit. 
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Senator GRAHAM. And you probably won’t be able to hear that 
case if it comes to the Supreme Court, will you? 

Ms. KAGAN. Well, that’s correct. 
Senator GRAHAM. Well, that’s good because we can talk openly 

about it. 
Ms. KAGAN. If I could just say, in general the Solicitor General 

only signs her name to briefs in the Supreme Court, authorizes ap-
peal but does not sign appellate briefs. 

I determined that I should be the counsel of record on that brief 
because I thought that the United States’ interests were so strong 
in that case based on what the Department of Defense told our of-
fice. 

Senator GRAHAM. Right. I want every conservative legal scholar 
and commentator to know that you did an excellent job in my view 
of representing the United States when it came to that case. 

You said previously that the first person you have to convince 
when you submit a brief or take a case on is yourself, is that cor-
rect? 

Ms. KAGAN. Well, I said that in reference to the cases that I ar-
gued specifically. Of course when I write briefs, I write from, or 
when I sign briefs, when I am counsel of record on briefs, I am tak-
ing the position of the United States, that I am representing the 
position that I believe and that our office believes is most con-
sistent with the long-term interests of the United States govern-
ment. 

Senator GRAHAM. Have you convinced yourself as well as rep-
resenting the United States government it would be a disaster for 
the war effort if Federal judges could intervene and require the re-
lease of people in detention in Afghanistan under military control? 

Ms. KAGAN. Senator Graham, I chose to put my name on that 
brief, as I said, which is a very, very rare thing in the appellate 
courts because I believe that they were very significant—— 

Senator GRAHAM. Well, let me read a quote. ‘‘The Federal court 
should be come the vehicle by which the executive is forced to 
choose between two intolerable options, submitting to intrusive and 
harmful discovery of releasing dangerous detainee.’’ Do you stand 
by that statement? 

Ms. KAGAN. Senator Graham, can I ask whether that statement 
comes from that brief? 

Senator GRAHAM. Yes, it does. 
Ms. KAGAN. That statement is my best understanding of the very 

significant interests of the United States government in that case 
which we tried forcefully to present to the court. As you said be-
fore, the DC circuit, a very mixed panel of the DC circuit upheld 
our argument. 

Senator GRAHAM. You also said the courts of the United States 
have never entertained habius lawsuits filed by enemy forces de-
tained in war zones. If courts are ever to take that radical step, 
they should do so only with the explicit blessing by statute. Do you 
stand by that? 

Ms. KAGAN. Anything that is in that brief, I stand by as the ap-
propriate position of the United States government. 

Senator GRAHAM. Fair enough. The brief needs to be read by 
your supporters and your critics because some of your supporters 
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are going to be on—and some of your critics may like what is in 
there. 

I am here to say from my point of view that this area of your 
legal life, you represented the United States well and I hope that 
Congress will rise to the occasion working with the executive to 
provide some clarity so that we will be able to find a way to fight 
this war within our value system and recognize the difference be-
tween fighting war and fighting crime. 

The battlefield you told me during our previous discussions that 
the battlefield in this war is the entire world, that if someone were 
caught in the Philippines who was a financier of Al Qaeda and they 
were captured in the Philippines, they would be subject to enemy 
combatant determination because the whole world is the battle-
field. Do you still agree with that? 

Ms. KAGAN. Senator, I was speaking there as a legal policy mat-
ter representing the position of the Obama administration. That’s 
obviously a very different role as the advocate role that I play is 
also a different role. 

Senator GRAHAM. Let’s just stop there. When you were an advo-
cate, you had no problem advocating that position. 

Ms. KAGAN. There are certain parts of that that I think that we 
have not addressed in the United States government. So the 
United States government has argued that the battlefield extends 
beyond Iraq and Afghanistan. 

Senator GRAHAM. Attorney General Holder said that the battle-
field is the hearts, the minds and wherever Al Qaeda may reside. 
Do you believe that is a consistent statement with Obama policy? 

Ms. KAGAN. Senator Graham, when I was here before, you asked 
me if I agreed with the Attorney General and I said that it would 
be bad to disagree with the Attorney General given my position. I 
am still the Solicitor General and I still agree with the Attorney 
General. 

Senator GRAHAM. But you strike me as the kind of person that 
if you thought he was wrong you’d say so even though it may cost 
you your job. Am I right in assuming that? 

Ms. KAGAN. I certainly would tell him if I thought he was wrong. 
Senator GRAHAM. And I think you would tell me if you thought 

it was wrong, so I’m going to assume you thought he was right be-
cause that’s the kind of person you are. I quite frankly think he’s 
right. 

Now, as we move forward and deal with law of war issues, 
Christmas day bomber. Where are you at on Christmas Day? 

Ms. KAGAN. Senator Graham, that is an undecided legal issue. 
Well, I suppose I should ask exactly what you mean by that. I’m 
assuming that the question you mean is whether a person who is 
apprehended in the United States is—— 

Senator GRAHAM. No, I just asked you where you were at on 
Christmas. 

Ms. KAGAN. You know, like all Jews, I was probably at a Chinese 
restaurant. 

Senator GRAHAM. Great answer. Great answer. 
Chairman LEAHY. I could almost see that one coming. 
Senator GRAHAM. Me, too. So you were celebrating—— 
Chairman LEAHY. Senator Schumer explained this to me earlier. 
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Senator GRAHAM. Yes, he did. 
Senator SCHUMER. No other restaurants are open. 
Senator GRAHAM. Right. You were with your family on Christmas 

Day at a Chinese restaurant? 
Ms. KAGAN. Yes, sir. 
Senator GRAHAM. OK. That’s great. That’s what Hanukkah and 

Christmas is all about. 
Now, what happened in Detroit on Christmas Day? Can you re-

call? What was so unnerving about that day? 
Ms. KAGAN. Well, that there was a failed but only just failed ter-

rorist incident. 
Senator GRAHAM. We were lucky as a nation that a bunch of peo-

ple didn’t get killed on Christmas day or in the middle of Hanuk-
kah or whatever holiday it may be. We are lucky that bomb didn’t 
go off. 

Ms. KAGAN. Senator Graham, it seemed a close thing. I don’t 
know more than I read in the newspapers about that incident. 

Senator GRAHAM. I understand. 
Ms. KAGAN. I was not involved in any of the discussions about 

what to do on that day. 
Senator GRAHAM. The Times Square incident, do you recall that, 

right? 
Ms. KAGAN. Yes, sir. 
Senator GRAHAM. We were lucky that van didn’t explode. 
Ms. KAGAN. Every time one of these things happens, it is ex-

tremely unnerving. It makes us aware of the need to take efforts 
to make sure that such a thing never happens. 

Senator GRAHAM. Tell me about Miranda warnings. Do we need 
to read soldiers, do soldiers need to read people their rights cap-
tured in the battlefield in Afghanistan? 

Ms. KAGAN. Senator, the way Miranda warnings would come up 
is of course only with respect to the admissibility of evidence in a 
criminal court. So to the extent that we are talking about a battle-
field capture and not a criminal trial, an Article 3 criminal trial, 
the Miranda issue would never come up. 

Senator GRAHAM. So you agree with me that in war you don’t 
have to read the enemy their rights because you are not talking 
about fighting crime, you are talking about fighting a war, is that 
correct? 

Ms. KAGAN. Well, the Miranda issue is only applicable in Article 
3 courts as a matter of criminal law. 

Senator GRAHAM. OK. If you catch a person in Afghanistan—— 
Ms. KAGAN. I should correct that. I should correct that because 

I think that the question of whether Miranda is applicable in mili-
tary commissions has not been decided. 

Senator GRAHAM. Right. Well, you have Article 31 rights which 
are the same thing, but that is yet to be decided. But under general 
rule of war, you don’t read the enemy the Article 31 rights when 
you’re in a fire fight. 

For these hearings to be meaningful and instructive, I think it 
is good for us to have an open discussion about when we are fight-
ing a war and when we are fighting a crime, what is the con-
sequences of criminalizing this war. 
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My fear is that if we criminalize this war, we’re going to get 
Americans killed for no higher purpose and that the idea that you 
would take someone off an airplane or in Times Square and start 
reading them their Miranda rights within a few hours is criminal-
izing the war because the reason we are capturing these people ini-
tially is to find out what they know about the enemy. 

Do you have any concerns that reading Miranda rights to sus-
pected terrorists caught in the United States would impede our 
ability to collect intelligence? 

Ms. KAGAN. Senator Graham, I have never dealt with that ques-
tion as Solicitor General. 

Senator GRAHAM. Just as Elena Kagan. 
Ms. KAGAN. Senator Graham, I feel as though—— 
Senator GRAHAM. Harvard Law School dean. 
Ms. KAGAN. I’m a part of this administration and I think that, 

you know, I should let the Attorney General—— 
Senator GRAHAM. Well, let me tell you the administration gen-

erally speaking has been pretty good to work with on this issue. 
We have had discussions about having exceptions to Mirandas so 
that we don’t lose intelligence gathering opportunities and not 
criminalize the war. 

What does the public safety exception mean when it comes to Mi-
randa? What’s your understanding? 

Ms. KAGAN. The public safety exception which was, comes from 
the Quarrels case, it is right now I think a limited exception. It en-
ables—— 

Senator GRAHAM. Very limited. 
Ms. KAGAN. That’s right. 
Senator GRAHAM. Very undefined. 
Ms. KAGAN. It enables the police essentially to be able to ques-

tion to find the gun, you know, to find something that might pose 
an eminent risk of public safety. 

Senator GRAHAM. Now, let’s stop there. So the public safety ex-
ception is about protecting the law enforcement officers and maybe 
securing the crime scene. 

What I’m trying to illustrate is that the public safety exception 
I’m looking for would allow the intelligence community to find out 
about where this guy came from. Where did you train? Is there an-
other attack coming? 

Right now the law is very, do you think it would be in the United 
States’ best interest to have clear guidance to the intelligence com-
munity, give them the tools and the flexibility when they capture 
one of these guys whether it be in Times Square or Detroit to find 
out without having to do anything else at the moment what is the 
next attack? What do you know about future attacks? Where did 
you train? 

Would that make us a more secure nation if our intelligence and 
law enforcement community had those tools? In your opinion. 

Ms. KAGAN. Well, of course it’s a question that might come before 
the court in some guise as to whether the public safety exception 
should apply. 

Senator GRAHAM. I’m just talking about being an American now. 
Forget about the courts. As an American, a patriotic American, lib-
eral or conservative, don’t you believe that we would all be better 
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off if we had the opportunity within our values, humanely without 
torture, to hold a terror suspect and gather intelligence before we 
did anything else because another attack may be coming? 

Not that a gun is in the next room, but somebody else may be 
coming our way. Don’t you think as an average, everyday citizen 
that would make us a safer nation? 

Ms. KAGAN. I suppose on this one, Senator Graham, that I’m re-
luctant to say how I would think about the question as an average, 
everyday citizen because I might have to think about the question 
as a judge and that would be a different way of thinking about the 
question. 

Senator GRAHAM. OK. Let’s talk about what a judge may think 
about here. If we applied domestic criminal law to the war on ter-
ror without any hybrid mix, would that be a good thing? 

I mean, if we took the war on terror and just made it a crime, 
would we be limiting our ability to defend ourselves? 

Ms. KAGAN. Well, as we discussed before, Senator Graham, I 
mean, the administration of which I’m a part—— 

Senator GRAHAM. Here is what I don’t understand is because you 
said to me previously that you understand why this administration 
are holding 48 people without trial because they are enemy com-
batants and that makes sense to you. 

Ms. KAGAN. Yes. 
Senator GRAHAM. What I’m trying to extrapolate is if we took 

other parts of criminal law and applied it to the war on terror, 
would that create a problem for this country? 

Ms. KAGAN. I guess I feel—— 
Senator GRAHAM. Like Miranda warnings. 
Ms. KAGAN. Yes. I mean, the question of intention of enemy com-

batants is one that I have dealt with as Solicitor General, it is one 
that I have argued as Solicitor General. This is a question that I 
have not dealt with and I am hesitant to make any comments in 
a personal view or in a policy view given that these questions I 
think are likely to come before the court. 

The question of the good faith exception to Miranda, how it ap-
plies to terrorism cases is I think quite likely to get to the court. 

Senator GRAHAM. Is it fair to say that the letter you wrote to me 
about the Detainee Treatment Act Amendment, I think you call the 
Graham/Kyl proposal that it would lead to a dictatorship or some-
thing? 

Ms. KAGAN. No, I didn’t say that. 
Senator GRAHAM. What did you say? 
Ms. KAGAN. I—— 
Senator GRAHAM. I’m not easily offended. You could say that. It 

would probably help me in South Carolina. It wouldn’t hurt that 
the Harvard Law School dean was mad at Lindsey. 

But you did, you wrote a letter that was pretty challenging. 
What did you say in the letter? 

Ms. KAGAN. It was a challenging letter. I think I said that we 
hold dictatorships to high standards and we should hold ourselves 
to even higher ones. 

But I did criticize the initial Graham amendment for—— 
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Senator GRAHAM. And that is absolutely OK. It is absolutely OK. 
You did criticize the original Graham amendment and I didn’t take 
it personally. 

Ms. KAGAN. Well, I’m glad to hear that. 
Senator GRAHAM. But you did say that’s what dictatorships do 

and I thought that was a little over the top, but the difference be-
tween the Graham/Kyl amendment and the amendment that 
passed by 84 votes wasn’t a whole, what’s the difference between 
what I proposed and what passed? 

Ms. KAGAN. Right. Well, I think one difference was that military 
commission adjudications now receive DC circuit review. In fact, 
the letter we wrote was about that, was saying that military com-
mission adjudication —— 

Senator GRAHAM. Now, did you assume that we precluded final 
verdicts in military commissions from Article 3 review? 

Ms. KAGAN. Well, my initial understanding of the initial Graham 
amendment—— 

Senator GRAHAM. We didn’t, but you could have had that under-
standing, but I can assure you that wasn’t my goal. 

The point I’m trying to make here is that the Military Commis-
sion Act of 2009 has been a work in progress for many, many 
years. We are trying to as a nation get this right. 

As Solicitor General, do you have confidence in our military com-
missions that we have set up? Do you find that they are a fair form 
to try people in? 

Ms. KAGAN. Senator Graham, I really haven’t had any exposure 
to the military commissions as yet. Of course there has been no 
military commission proceedings. 

Senator GRAHAM. Have you had exposure to military lawyers? 
Ms. KAGAN. I think that they are absolutely top notch. 
Senator GRAHAM. What if I told you that the same lawyers who 

will be doing the commissions are also the same lawyers, judges 
and jurors that would try our own troops. Would that make you 
feel better? 

Ms. KAGAN. Well, I do think that the military lawyers with 
whom I have had the pleasure and honor to work as Solicitor Gen-
eral are stunningly good. 

Senator GRAHAM. So is it fair to say that Elena Kagan, whatever 
day it is in 2010 doesn’t believe that military commissions are a 
miscarriage of justice or unconstitutional? Strike unconstitutional. 

Do you believe that this country submitting a suspected terrorist 
to military commission trial is within our value system? 

Ms. KAGAN. Senator Graham, on the part of an administration 
that clearly has stated that some people—— 

Senator GRAHAM. Do you personally feel comfortable with that? 
Ms. KAGAN. I do. I wouldn’t be in this administration if I didn’t. 
Senator GRAHAM. Thank you. Thank you. 
Chairman LEAHY. Thank you, Senator Graham. Before I go to 

Senator Schumer, I should know when Senator Schumer is finished 
his questions, we will have about a 10-minute break. 

Senator Schumer. 
Senator SCHUMER. Thank you, Mr. Chairman and thank you, So-

licitor General. I think you’re doing just great. I think the hearings 
are showing the American people that you are the kind of person 
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many of us believe you to be, thoughtful and practical and mod-
erate. You try to understand and appreciate many differing points 
of view but you have fidelity to law above all and I think they are 
learning too that you are a very nice person with a pretty good 
sense of humor. 

You know, there was a recent study I read that showed when he 
sits on the Supreme Court bench hearing cases, Justice Scalia gets 
the most laughs. 

Ms. KAGAN. He is a funny man. 
Senator SCHUMER. Yes. If you get there, and I believe you will, 

you are going to give him a run for his money. 
Anyway, I’d like to ask you a few questions first about modesty, 

something that we’ve talked about in this and other nominations. 
That is a very important quality to me and I was really pleased 

to see you speak about modesty in your opening statement. I 
thought you not only spoke eloquently about the importance of 
modesty, but you sort of embodied modesty in your whole de-
meanor and way and have done that today. So I think people don’t 
believe it is just talk. 

You said you believed it was critical for judges to be deferential 
to the decisions of the people and their elected representatives. I 
agree. While I think just about anyone can and everyone does pay 
lip service to the notion of judicial modesty, it can mean different 
things to different people. 

So just tell us in general a little bit about what you mean by the 
idea of judicial modesty. 

Ms. KAGAN. Senator Schumer, I think there are three compo-
nents to it. The first is the one that you mentioned which is def-
erence to the political branches. To Congress, to the President, to 
the states. An understanding that they are looking after the peo-
ple’s business, that they are acting in good faith, that they too take 
constitutional oaths, that they ought to be the policymakers for the 
Nation and that the courts, the courts have an important role to 
play, but it is a limited role. It is essentially sort of policing the 
boundaries and making sure that Congress doesn’t overstep its 
role, doesn’t violate individual rights or interfere with other parts 
of the governmental system, but that even in doing that, even in 
policing those boundaries the courts should look at Congress and 
the President as, it should give them a lot of deference and should 
be hesitant and reluctant to interfere and should make sure that 
they understand what Congress is doing and why Congress is doing 
it before they do. 

So to sort of give Congress a good deal of the benefit of the doubt 
to look at those Congressional findings that Senator Specter was 
asking me about, to really explore what Congress thought it was 
doing. There will be some times, there will be some times where 
the courts will have to say no, Congress has overstepped. Congress 
has violated individual rights or Congress has somehow interfered 
with state prerogatives perhaps. 

But those times, the court ought to feel hesitant about doing that 
and ought to make sure that it has gotten it right. So that’s the 
first thing. 

The second thing is respect for precedent. I think precedent is ex-
traordinarily important in our law. It is important because it leads 
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to predictability and stability in the law, but it is important also 
precedent itself is a kind of measure of humility. 

It is a way of current justices saying even if I think these past 
judges got it wrong, I’m going to be hesitant about saying that. I’m 
going to doubt myself. I’m going to think that this law that has 
built up over the years by prior judges has real wisdom to it. Even 
if I can’t quite see that wisdom right now, I’m going to be hesitant 
about saying that it doesn’t exist. So it is a doctrine really of hu-
mility, of judicial humility. 

It is also a doctrine of constraint. It constrains judges and makes 
sure that judges warrant doing, importing anything inappropriate 
into the decisionmaking process. So the judges aren’t taking their 
personal views and their personal commitments and their political 
commitments and using those in the decisionmaking process. 

If your precedent binds judges, and that is a very good thing for 
the legal system for that reason, too. 

I suppose the third part of judicial modesty is a set of rules really 
about deciding cases. It is making sure that you have a case before 
you that you’re not deciding an abstract legal issue. 

It is taking one case at a time, not really thinking down the road 
how this, if I decide this case this way, maybe another case can be 
decided that way. Really just focusing on the case before you and 
the question before you. 

It is avoiding constitutional questions if you can in favor of statu-
tory questions. It is generally making sure that you are deciding 
questions on the narrowest possible grounds rather than on broad-
er ones. So all of those techniques of judging, if you will, I mean, 
some people have called these passive virtues I think are very im-
portant. 

Senator SCHUMER. Well, I think that is a great answer. It is al-
most a textbook like answer and I hope the Supreme Court con-
tinues to follow it. Or follows it. 

Let me just ask you this. Would your own personal views ever 
play a part in interpreting the statute given your definition of mod-
esty? 

Ms. KAGAN. It would not, Senator Schumer. I mean, with respect 
to a statute, the only question is Congress’ intent and that’s what 
the court should be looking at, what Congress wanted the statute 
to apply to, how Congress wanted the statute to apply. 

Now, sometimes that won’t be altogether clear. Sometimes Con-
gress leaves ambiguities or uncertainties of various kinds and it is 
the court’s job to try to clarify those ambiguities and to try to re-
move those uncertainties, but it should all be done with a question 
of what is Congress intending here? 

To the extent that the text suggests that, all well and good. To 
the extent it doesn’t, I think a judge should look to other sources, 
should look to the structure of the statute, should look to the his-
tory of the statute in order to determine Congress’ will. 

Senator SCHUMER. Right. And just one final question. Let’s just 
posit for the moment the term activism, judicial activism is bandied 
around a lot. But it is sort of the opposite of modesty as you de-
fined it and I think as most define it. 

Just let me, it is my view that activism so to speak which means 
beyond, going beyond the bounds of modesty that you have outlined 
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can come from the right or from the left. It can probably even come 
from the middle in certain ways. Do you agree with that? 

Ms. KAGAN. I think activism does not have a party. 
Senator SCHUMER. Or a philosophy. 
Ms. KAGAN. Or a philosophy. 
Senator SCHUMER. There can be liberal activists and conservative 

activists. 
Ms. KAGAN. I think that that’s right. 
Senator SCHUMER. OK. All right. Let’s go on now to pragmatism, 

a second quality that you exhibit and talked about. To me at least 
I find it refreshing about your nomination is that you don’t come 
straight from the judicial monastery, that you have real hands on 
practical experience because I think some of the times certainly 
speaking for me and I think most people think sometimes judges 
impose decisions from on high without any sort of thinking or not 
enough thinking as to the practical effects on either a business or 
a person or a government or whatever. 

To me, the practical experience you had is almost the best one 
can have in terms of being a good judge because you have had to 
deal with the law in a very practical way. What I mean there is 
your tenure as Dean of Harvard Law School. You managed a budg-
et of over 160 million dollars, dealt with hundreds of employees, 
had a very fractious legal faculty who probably spanned the kind 
of judicial philosophies that you’ll find should you get to the Su-
preme Court. 

Your job as Dean, I’m not saying as Justice, was to sort of bring 
them together and create a better tone and better atmosphere 
which you did, which most observers found, you know, they were 
in awe almost of what you did there given how bad it was before 
and how smooth it was afterwards. 

Just tell us a little bit about the challenges that you had and 
what you learned from them as Dean. Practical stuff. 

Ms. KAGAN. Well, mostly I learned, Senator Schumer, that you 
can never do too much listening to people because it turns out you 
learn a lot by listening. You said that the faculty was fractious and 
you kind of portrayed them in a negative light, but in truth I loved 
my faculty and I thought that my faculty was sort of endlessly gen-
erous to me and good spirited in terms of the things that they did 
for the school. 

I think that that was so in part because people respected that 
I listened to people, that I was willing to change my mind if they 
could convince me that I was wrong, and sometimes I was wrong. 
I got a lot of good ideas from my faculty along the way. 

So I suppose the best thing I learned by being Dean of that 
school was just the value of listening hard and realizing that you 
don’t start by knowing everything. 

Senator SCHUMER. And how were you so successful in bringing 
people of different views who were pretty fractious when you 
walked in? Because I understand it was hard to get faculty ap-
pointments because one part of the faculty would always object to 
the other. 

How did you get to bring them together into a body that was at 
least from all reports, much more cohesive and happier as a result 
of your tenure there? 
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Ms. KAGAN. Well, Senator Schumer, I think everybody did it. I 
don’t think I did it. I think everybody did it. I think all I did was 
try to encourage people to work together and I think that once that 
started happening, people just understood that working together 
brought great benefits to the institution. It was a little bit of a kind 
of virtuous circle, you know, because once it started, it just kept on 
going. The ball kept on rolling because people saw some of the good 
things that it brought. 

Senator SCHUMER. This relates to something I have given a lot 
of thought about and still haven’t come to any firm conclusions. 

What is the role of pragmatism in judging in this sense? This is 
a key question I have wrestled with. What happens when the law 
seems to lead to a result that just doesn’t make any sense? I have 
occasionally read decisions at every level. They could be local level 
and individual stuff. 

The judge seems to be following the law and then the actual re-
sult just in the real world doesn’t make any sense. Do judges have 
a responsibility to interpret a statute in a way to make sense when 
it is actually applied? 

Ms. KAGAN. Well, Senator Schumer, I think that if the text of a 
statute is clear, it would be wrong for a court to say well, the text 
says X but I don’t think X makes sense, so I’ll choose Y. 

I don’t think that a court should do that. If the text says X, the 
text is the best evidence of Congress’ intent and the text might say 
X for a variety of reasons. Even if you think gee, what sense does 
that make and how is that consistent with the broad purposes of 
the statute? 

In fact, the legislative process is a messy thing and people make 
compromises along the way and a legislative text is the result of 
all that deliberation and all those compromises. 

To the extent that the text says something clear about a statute, 
the court should stick with that and stick with it even in the 
court’s view that is not what makes sense. 

Now, sometimes there is ambiguity in statutes and then the 
question is well, what do you do? How do you clarify that ambi-
guity? 

One of the things to do is to look to Congress’ purposes in enact-
ing a statute and try to figure out, you know, if Congress knew 
that this result would happen, is that result consistent with Con-
gress’ purpose or not? That’s a very sensible thing for a court to 
do because in the absence of textual guidance, and maybe in the 
absence of any structural guidance, one, you know, good and appro-
priate approach is to look to the purposes of the statute and to try 
to figure out which interpretation of the statute is more consistent 
with that Congressional purpose. 

One way to do that is to say well, what would that interpretation 
of the statue actually do in the world and is that consistent with 
what Congress thought ought to be done. 

Senator SCHUMER. Right. OK. Let me go to a couple of specific 
cases. One case, recent case was Gross versus FBL. There the court 
said that in an age discrimination case, the statute passed by Con-
gress requires the plaintiff to prove that the employer’s only motive 
was discriminatory, even though for years courts have recognized 
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that only employers have access to the evidence of their own moti-
vation. 

It almost said to a plaintiff who thought that he or she was dis-
criminated against, we’re going to sort of put you in a Catch 22. 
You have got to prove that the only motive was discriminatory and 
you can’t, which seems to me just in line for what you said. Con-
gress never would have intended that because it is impractical and 
the law had some I think latitude in terms of interpretation. 

I’m not going to ask you to comment because it is a specific case, 
but at least I’d like to throw that one out. 

The second one which I do want to talk about a little bit is Citi-
zens United which has been talked about here before. It is a con-
founding and deeply troubling opinion for a whole lot of reasons. 
I’m going to start with some basics of First Amendment law. 

My colleagues and I may have some philosophical differences 
about campaign finance. While I disagree with Buckley v. Voleo, it 
certainly undertook a lengthy First Amendment analysis. Yet as 
we know, no amendment is absolute. The First Amendment isn’t 
absolute and there are countless cases related to liable, related to 
imminent danger, you can’t scream fire in a, falsely scream fire in 
a crowded theater. So there are limitations on the First Amend-
ment like there are limitations on every amendment. 

The Heller case recently in a case that was decided yesterday 
certainly said there could be limitations on the Second Amendment 
even if it applied to the states in the way the courts did. 

Do you agree with that principle that no amendment is absolute 
and there are reasonable limitations, balance tests on every 
amendment? 

Ms. KAGAN. The First Amendment has not been thought to be 
absolute. I think that the last Justice who thought that was maybe 
Justice Black. I think almost all Justices have understood. 

Senator SCHUMER. Right. He wrote a lot of descents. 
Ms. KAGAN. You know, you yell fire in a crowded theater or you 

yell into a cardiac victim’s ear, nobody is going to protect that 
under the First Amendment. 

Senator SCHUMER. Right. So then the correct question is when is 
law tailored enough to address a specific action and how strong is 
the government interest behind that law? 

In the McCain/Feingold law, Congress as you talked about a lit-
tle bit some of my colleagues here, studied and considered the ef-
fect that special interest money had on campaigns. Congress came 
to the common sense conclusion that these expenditures had a poi-
sonous effect on our democracy. 

But the five Justice to majority ignored Congress’ judgment. We 
won’t go into the fact that they went out of their way to find the 
case, and undermined Congress’ powers to pass laws based on Con-
gress’ collective judgments. 

I think some of my colleagues on the other side of the aisle 
missed the mark of what McCain/Feingold, what was at issue 
about McCain/Feingold in Citizens United. With respect to my good 
friend Orrin Hatch’s earlier points, it wasn’t about banning books 
or about restricting who can speak, it was about Congress making 
its best judgment on limits on how much can be spent and what 
are the appropriate limits to protect our electoral process. 
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Congress tried to tailor its approach with respect to speakers and 
speech and McCain/Feingold sets limits very high up. It’s not about 
publishing a pamphlet. It is about putting an ad on for the 4,111th 
time and is that the same right as saying it initially. 

Corporations, let’s remember, corporations always, could always 
spend money on politics. They had to do it through packs, Congress 
made the determination that unlimited spending by corporations 
could create corruption and the appearance of corruption. 

So I don’t agree with how this case has been characterized by 
some of my colleagues. In fact, the court many times has upheld 
Congress’ right to pass anti-corruption campaign finance laws. 

In 2003, the court said prevention corrupting activity clearly 
qualifies as an important governmental interest and yet just 7 
years later with the addition of Justices Roberts and Alito, the 
court completely reversed itself. 

The majority wrote this court now concludes that independent 
expenditures including those made by Corporations do not despite 
huge Congressional findings to the contrary in what seems to me 
to be common sense, do not give rise to corruption or the appear-
ance of corruption. Those two holdings clearly are not consistent, 
right? 

Ms. KAGAN. Well, Senator Schumer, I argued the case before the 
court. I focused quite heavily on the Congressional record that had 
been put together before McCain/Feingold. I argued that the court 
should give deference to that Congressional record. 

Now, the court disagreed. The court said use the compelling in-
terest standard which I think everybody agreed was the right 
standard but said that standard had not been met. 

Senator SCHUMER. And what about, what do you think if you 
could comment generally, I’m not asking about the Roberts concur-
rence in which he distinguished Austin as an abhorration. What do 
you think of that? 

Ms. KAGAN. Oh, I’m sorry. Senator Schumer, the government ar-
gued that it was not an abhorration and this was very much an 
issue in this case. This was certainly the theory of the other side 
and it was adopted by the court and specifically discussed in the 
Chief Justice’s opinion that the chief Justice said that Austin itself 
had been contrary to prior precedent. 

The government argued that it had not been. That it was con-
sistent with a line of precedent and with a historic understanding 
of appropriate role of—— 

Senator SCHUMER. And there had been a broad line, the govern-
ment argued that there had been a broad line of cases that had 
been consistent with Austin, isn’t that right? 

Ms. KAGAN. Yes. That’s correct. 
Senator SCHUMER. And the government argued that moving, you 

know, distinguishing, moving away from Austin was the 
abhorration, right? 

Ms. KAGAN. The government certainly argued that moving away 
from Austin would be a disruption of the system, especially given 
the reliance that Congress and that the states had placed on Aus-
tin. 
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Senator SCHUMER. Right. OK. I’d like to move on here. Just one 
little thing on these revered judges. This was about the Israeli jus-
tice Barak. I’d just like to ask you. 

You said you introduced a whole lot of people. You said you’d do 
a very nice introduction for any of us which we appreciate. 

Here is something you wrote about Judge Posner who clearly 
doesn’t have the same ideology, the same views as Justice Barak 
or of many, of me for sure. 

But you wrote Judge Posner is a prober. He is constantly asking 
why the problems before him have arisen. What features of the 
world are responsible for the party’s conflict and their inability to 
resolve them. He is always exploring why legal documents are the 
way they are, behind the boilerplate statements and string cita-
tions provided by the litigants, what purposes and goals the law is 
seeking to serve. 

Should I because you wrote something so nice about Judge 
Posner think that you have the same views that he does? 

Ms. KAGAN. I think that that’s a pretty good description of Judge 
Posner, but no I don’t think you should think that. 

Senator SCHUMER. The same as with Judge Barak, right? 
Ms. KAGAN. The same as with Judge Barak. 
Senator SCHUMER. OK. And we could probably find you wrote 

glowing tributes to all kinds of people of many different ideologies. 
So it would be impossible for you to agree with all of them, right? 

Ms. KAGAN. One of my greatest introductions was to Justice 
Scalia. 

Senator SCHUMER. There you go. Good. 
Ms. KAGAN. Whom I in fact have the greatest admiration for. 
Senator SCHUMER. Thank you for that. Let’s go a little to foreign 

law which came up a few times here. 
Some of your critics have implied that you will improperly con-

sider foreign law and sources in cases before you. They cite your 
inclusion of international law into the first year curriculum, shame 
on you, as an indication that you don’t sufficiently respect the au-
tonomy of the U.S. from foreign law. 

Just so the record is clear 100 percent, what do you believe is 
the appropriate role, if any, of foreign law in U.S. courts? 

Ms. KAGAN. Senator Schumer, the American constitution is an 
American document with an American history with American prec-
edence. The fundamental way in which courts should approach in-
terpretation of that document is by looking at that document and 
the American sources that interpret it. 

Now, there may be instances such as some of the ones that I sug-
gested where international law or foreign law is relevant, you 
know, the meaning of Embassador, the interpretation of the au-
thorization for the use of military force were two instances I gave. 

But in general, this is an American constitution which needs to 
be interpreted by American judges using American sources. 

Senator SCHUMER. All right. Just tell us why you put inter-
national law into the curriculum at Harvard. Is it because as some 
of the critics I have seen in some of the blogs and other places, is 
it as some of these critics suggested because you believe it is more 
important than U.S. constitutional law? 
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Ms. KAGAN. No, Senator Schumer. It is what I said to Senator 
Grassley. U.S. constitutional law is basic, it is fundamental, but I 
do believe that law graduates in our world today need to have some 
understanding of the laws beyond American shores to do inter-
national litigation, to do international transactions. 

We live in an interconnected world, we live in a competitive 
world and if our lawyers don’t understand that world, quite hon-
estly we are going to be at a competitive disadvantage. 

Senator SCHUMER. Do you know any law school that doesn’t have 
some kind of international law course in its curriculum? 

Ms. KAGAN. I think that that would be unthinkable. 
Senator SCHUMER. OK. And of course when an American judge 

considers, they consider many non-binding sources when they reach 
a determination. 

I asked this of Judge Sotomayor because it came up then. Judge 
Roberts’ prominent citation in a voting rights act case decided last 
year, Justice Roberts, he cited an article by NYU Professor Samuel 
Isacaroff published in the Columbia Law Review. 

Would you agree that Law Review articles are not binding on 
American judges even though they might be cited by some? 

Ms. KAGAN. Some law professors would like them to be binding, 
but no. I agree, Senator Schumer, that the way they are cited in 
these decisions are just, this isn’t binding, this isn’t precedent, but 
this is a person who had a good idea and the decision in some 
sense cites or reflects that. 

Senator SCHUMER. And it sure wasn’t improper of the Chief Jus-
tice to consider such sources in reaching his decision, was it? 

Ms. KAGAN. Absolutely not. 
Senator SCHUMER. And how about Justice Scalia? He has a well 

known regard for dictionary definitions in determining the meaning 
of words or phrases and statutes being interpreted by the court. 

In one case, MCI versus AT&T, Justice Scalia cited not one but 
five different dictionaries to establish the meaning of the word 
‘‘modify’’ in a statute. Would you agree that dictionaries are not 
binding on American judges? 

Ms. KAGAN. That’s correct. 
Senator SCHUMER. OK. But was it improper for Justice Scalia to 

consider dictionary definitions? 
Ms. KAGAN. Of course not. 
Senator SCHUMER. Right. So in conclusion, wouldn’t you agree 

that American judges of all ideological stripes keep their minds 
open to sources and ideas other than those that are directly bind-
ing on them under the constitution and the laws of the United 
States? 

Ms. KAGAN. I do think that that’s right, Senator Schumer, that 
judges should keep their minds open, should learn from a variety 
of sources that are not binding, that do not have precedential force. 

Senator SCHUMER. Thank you. Mr. Chairman, I will yield back 
my remaining time. 

Chairman LEAHY. Thank you very much. Of course I encourage 
any Senators who want to do that. We will stand in recess for ap-
proximately 10 minutes. Everybody will get a break. How are you 
doing? 

Ms. KAGAN. I’m good. 
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Chairman LEAHY. I’m enjoying some of the ethnic humor here. 
Wait until I talk about the Italian side and the Irish side of my 
family and the French Canadian side of my wife’s family. We will 
have something going. We stand recessed. 

[Recess 4:35 p.m. to 5 p.m.] 
Chairman LEAHY. The only reason I don’t stop the photographers 

immediately, they have the one job that I wish I had if I wasn’t 
in the U.S. Senate, and that’s being a photographer. So out of sheer 
envy, I can’t stop them. 

We’re going to see how far we can go. Senator Cornyn, you’ve 
been waiting patiently here for a day and a half. Please go ahead. 

Senator CORNYN. Thank you, Mr. Chairman. 
Ms. Kagan, you had an interesting and refreshing exchange with 

Senator Graham a little earlier about Miguel Estrada, who as you 
know was nominated to the D.C. Circuit Court of Appeals. I would 
say that your friendship and mutual admiration is apparent. But 
I’m curious. During the time that he was nominated to the Circuit 
Court of Appeals, did you ever speak out publicly or talk to him 
privately about his nomination and the fact that he was filibus-
tered seven times? 

Ms. KAGAN. You know, I—I—I don’t think that we—we—we’ve 
sort of been in and out of touch during those years. I’m not actually 
sure that we talked during that time. We might have, I’m just not 
sure. 

Senator CORNYN. And I gather you did not have any public com-
ment about the filibuster of his nomination? 

Ms. KAGAN. Senator Cornyn, I would have done whatever he 
asked me to do because I think he’s a great lawyer, as I said, and 
a great human being. I don’t think he ever asked me. There was 
a time when I was dean when I didn’t do any letters of that kind. 
Before I was dean, I wrote letters of that kind for Michael McCon-
nell and for Peter Keissler. I think if I didn’t with Miguel, it’s be-
cause he never asked me to do so. 

Senator CORNYN. You’ve had a very interesting questions-and-an-
swers session with Senator Specter, who asked you about cameras 
in the courtroom. I happen to agree with him, and you, that that 
would be a great educational opportunity for the American people. 
I know from experience that cameras can be placed unobtrusively 
in an appellate court and no one really pays any attention to them, 
but it’s a great opportunity for people to watch and learn, just as 
I hope they are watching and learning something about our judici-
ary and the Supreme Court as a result of these hearings. 

While I agree with you on that point, I confess to be troubled still 
about the exchange that you had with Senator Sessions over ban-
ning military recruiters at Harvard, and I expect we’ll come back 
to that at a later point. 

But I’d like to go back to where I started in my opening state-
ment, talking about the traditional concept of the role of a judge 
as opposed to the role of an activist, as I try to define it. Tradition-
alists who feel bound to a written Constitution and written laws 
and precedent as opposed to judges who believe that there is—that 
there—whether it’s their empathy, as the President has talked 
about it, or a living Constitution which has no fixed meaning, 
that’s what I mean by the activist role. 
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In an earlier exchange with Senator Leahy, you stated that there 
are two ways to change the Constitution. Obviously by Article 5. 
You said, secondly, by court decision, and I want to ask you a little 
bit about that. You cited Brown v. Board of Education as an exam-
ple of a court decision that changed the Constitution, stating that 
the Framers of the Fourteenth Amendment believed it allowed seg-
regation in schools. 

I believe, and I think a number of prominent legal scholars 
agree, that Brown did not change the Constitution. Rather, I be-
lieve Brown affirmed and restored the original meaning of the 
Fourteenth Amendment by overturning the repugnant and uncon-
stitutional separate but equal regime sanctioned by Plessy v. Fer-
guson. So I support Brown on originalist grounds. 

I would just refer you to Senator Charles Sumner, a leading 
framer of the Fourteenth Amendment, who said, ‘‘It’s easy to see 
that the separate school, founded on an odious discrimination and 
sometimes offered as an equivalent for the common school, is an ill- 
disguised violation of the principle of equality.’’ 

Between 1870 and 1875, both Houses of the U.S. Congress voted 
repeatedly, by significant majorities, in favor of legislation pre-
mised on the theory that segregation in the public schools is uncon-
stitutional. 

So in light of this history, I believe that Brown did not change 
the Constitution, but rather realigned the interpretation of the 
Fourteenth Amendment with the intentions of the Framers of the 
Fourteenth Amendment. 

So on this, you and I may disagree, but let me—— 
Ms. KAGAN. If I could, Senator Cornyn. 
Senator CORNYN. Sure. 
Ms. KAGAN. I think I didn’t say that Brown changed the Con-

stitution. I think I said that Brown interpreted the Constitution in 
a different way than it had been interpreted theretofore. I do think 
it’s hard to make the case that school desegregation was thought 
of as commanded by the Fourteenth Amendment in 1868, and I 
think that there are a variety of other practices that similarly were 
countenanced in 1868 that are not now. That doesn’t mean that the 
Constitution has changed. 

In fact, the Constitution’s Equal Protection Clause is a quite gen-
eral provision. It speaks in broad terms. It lays down a general 
principle of equality. And in writing the provision that way, I think 
that the drafters of the Constitution knew exactly what they were 
doing. They didn’t mean to constitutionalize all of their practices in 
1868. They meant to set forth a principle of equality that would be 
applied over time to new situations and new conditions, and I think 
that that’s exactly what has occurred. 

Senator CORNYN. I appreciate your answer. What I’m trying to 
figure out is whether you and I agree or disagree about how the 
American people can change their Constitution. Do you think the 
courts can change the Constitution or do you agree with me that 
Article 5 has the sole means by which the Constitution can be 
modified—that is either by Congress proposing a constitutional 
amendment or by a constitutional convention proposing constitu-
tional amendments which are later ratified by three-quarters of the 
States? 
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Ms. KAGAN. I think the Constitution is a timeless document, set-
ting forth certain timeless principles. It’s the genius of the Con-
stitution that not everything was set forth in specific terms, but 
that instead certain provisions were phrased in very general terms 
that enabled people, that enabled the courts over time to apply the 
principle to new conditions and to new circumstances. 

I think that that’s the continuing obligation of the Court to do 
that, to ensure that the Constitution does apply appropriately and 
that the timeless principles set forth in the Constitution do apply 
appropriately for our posterity. 

Senator CORNYN. Do you believe in the idea of a living Constitu-
tion, that the Constitution itself has no fixed meaning? 

Ms. KAGAN. You know, I think that—I—I don’t particularly think 
that the term is apt, and I especially don’t like what people asso-
ciate with it. I think people associate with it a kind of loosey-goosey 
style of interpretation in which anything goes, in which there are 
no constraints, in which judges can import their own personal 
views and preferences. And I most certainly do not agree with that. 

I think of the job of constitutional interpretation the courts carry 
on as a highly constrained one, as constrained by text, by history, 
by precedent, and the principles imbedded in that precedent. So the 
courts are—are—are limited to specifically legal sources. It’s a 
highly constrained role, a circumscribed role. 

So to the extent that that term is used in such a way as to sug-
gest that that’s not the case, I don’t agree with that. But I do 
think, as I just indicated, that the Constitution, and specifically— 
not the entire Constitution, but the general provisions of the Con-
stitution, that the genius of the drafters was—was to draft those 
so that they could be applied to new conditions, to new cir-
cumstances, to changes in the world. 

Senator CORNYN. So I’m clear, do you agree or disagree that the 
Supreme Court of the United States can change the Constitution? 

Ms. KAGAN. The Constitution does not change. The Constitution 
is a—you know, unless by amendment. The Constitution is a docu-
ment that—that—that does not change, that is timeless, and—and 
timeless in the principles that it embodies. But it of course is ap-
plied to new situations, to new facts, to new circumstances all the 
time. In that process of being applied to new facts and new cir-
cumstances and new situations, development of our constitutional 
law does indeed occur. 

Senator CORNYN. And so do you agree that honoring the Con-
stitution means respecting the ability of only the people to change 
it through constitutional amendment under Article 5? 

Ms. KAGAN. Senator Cornyn, Article 5 gives the—the only way 
to actually amend the text of the Constitution. That is the only way 
to amend the text of the Constitution. But I also want to say again 
the sort of second half of this, that the text of the Constitution has 
to be applied to new circumstances, to new conditions, to new de-
velopments in the world, and that it’s the job of the courts to do 
that. 

Senator CORNYN. And I can’t disagree with what you just said. 
But to me, when you interpret the Constitution, and how it applies 
to a given set of facts, that does not, to my way of thinking, imply 
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that you’re changing the Constitution, but rather interpreting and 
applying the Constitution to that set of facts. Do we agree? 

Ms. KAGAN. I think that’s right. The Constitution is the Constitu-
tion, but it is interpreted and it applies to new facts as they come 
up, new cases as they come up, new circumstances as they come 
up. 

Senator CORNYN. As I’ve—— 
Ms. KAGAN. Just to, you know, give a concrete example of this, 

and it goes to—— 
Senator CORNYN. Let’s—let’s move on, because I think you and 

I agree so far. But let me challenge it a little bit more. As I’ve de-
fined the term ‘‘judicial activism,’’ it is the belief that there is no 
such thing as a fixed meaning of the Constitution and laws, but 
rather that judges possess some sort of power to—to create con-
stitutional rights out of whole cloth. Do you believe that that kind 
of judicial activism, as I’ve tried to define it, is ever justified? 

Ms. KAGAN. I think that judges are always constrained by the 
law. They’re constrained by—you know, I mean, sometimes the text 
speaks clearly and then they’re constrained by the text alone. 
Where the text doesn’t speak clearly, they look to other sources of 
law. They look to original intent, they look to continuing history 
and traditions, they look to precedent and the principles embodied 
in those precedents. But they’re always constrained by the law. It’s 
law all the way down. 

Senator CORNYN. Let’s change the topic slightly and talk a little 
bit about Federalism. Millions of Americans believe that the Fed-
eral Government is simply out of control today because they were 
taught, as perhaps all of us were taught, that the Federal Govern-
ment is one of enumerated powers and that all powers not dele-
gated to the Federal Government are retained by the people and 
by the States. That’s paraphrasing the Tenth Amendment, of 
course. 

Under the Framer’s Constitution, the Supreme Court has an im-
portant role in limiting the reach of the Congress, which in my ex-
perience, and by my observation, knows no limits to its own power. 
The only way Congress is going to be restrained is by one of two 
ways. Either the Court is going to say ‘‘you’ve gone too far,’’ which 
occasionally they’ve done, or the people will amend the Constitu-
tion, either through the Congressionally proposed constitutional 
amendment process or through the constitutional convention proc-
ess, proposing amendments which are then ratified. 

But do you agree with me that Supreme Court cases in recent 
decades have largely eliminated the important role of the Supreme 
Court in checking the size and scope of the Federal Government? 

Ms. KAGAN. Senator Cornyn, I guess I actually think that in re-
cent decades the Court has suggested that there are some limits on 
the scope of the Federal Government, so if you go back to the ear-
liest days, Chief Justice Marshall and Gibbons v. Ogden, that was 
the first case that—at least the first important case that inter-
preted the scope of the Commerce Clause, and there Justice Mar-
shall wrote a fairly expansive opinion, talking about the inter-
connectedness of the United States and the need for the Nation to 
function as a Nation. 
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Now, over time the Court imposed very significant limits on Con-
gress’ power. This was basically until about 1935, imposed very sig-
nificant powers—limits on Congress’ power under the Commerce 
Clause. At that point, a switch took place and—and the Supreme 
Court determined that the old jurisprudence really wasn’t working, 
that the distinctions that the Court had set up between direct and 
indirect effects on Congress wasn’t working, that the distinction 
that the Court had set up between manufacture and commerce 
wasn’t working. And the Court also, I think, realized—and this was 
really the great recognition of those New Deal years—was that def-
erence to Congress was appropriate in this area. 

Senator CORNYN. How about—how about today? You talked 
about some legal history that I’m vaguely familiar with. But 
today—let me give you an example. I’m not going to ask you to tell 
us how you would decide the case, but, for example, many Ameri-
cans are concerned by the fact that the Federal Government, in the 
recent health care legislation that was passed, has imposed an in-
dividual mandate on health coverage and imposed a penalty, a fi-
nancial penalty, if you don’t purchase government-approved health 
insurance. To my knowledge, that would represent an unprece-
dented reach of Congress’ authority to legislate under the Inter-
state Commerce Clause, under the guise of regulating interstate 
commerce. 

But again, the Tenth Amendment, which I think most people sort 
of popularly view as an expression of our Federal system and the 
fact that the States and individuals retain power that’s not been 
delegated to the Federal Government, has largely, in my opinion, 
been rendered a dead letter by Supreme Court decisions. 

Now, I grant you that the Rehnquist court, in the Lopez case and 
others, did begin to work a little bit around the edges, but if Con-
gress can force people who are sitting on their couch at home to 
purchase a product and penalize them if they don’t purchase the 
government-approved product, it seems to me there is no limit to 
the Federal Government’s authority, and we’ve come a long, long 
way from what our Founders intended. Do you agree? 

Ms. KAGAN. Well, I think the current state of the law is to grant 
broad deference to Congress in this area, to assume that Congress 
knows what’s necessary in terms of the regulation of the country’s 
economy, but to have some limits. The limits are the ones that 
were set forth in the cases that you mentioned, the Lopez case and 
the Morrison case, which are where the activity that’s being regu-
lated is not itself economic in nature and is activity that’s tradi-
tionally been regulated by the States. 

But to the extent that Congress regulates the channels of com-
merce, the instrumentalities of commerce, and also to the extent 
that Congress is regulating things that substantially affect inter-
state commerce, there the Court has given Congress broad discre-
tion. 

Senator CORNYN. And would you agree with me that if the Su-
preme Court of the United States is not going to constrain the 
power grabs of the Federal Government and constrain Congress in 
terms of its reach down to people’s everyday lives, that there re-
main only two constitutional options available: one is either to pass 
a constitutional amendment, for Congress to propose it, and then 
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to have that ratified by three-quarters of the States, or for a con-
stitutional convention to be convened for purposes of proposing con-
stitutional limits on Congress, which would then have to be ratified 
by three-quarters of the States. Do you agree with me, that’s the 
only recourse of the people to a limitless reach of the Federal Gov-
ernment, assuming the Supreme Court won’t do it? 

Ms. KAGAN. Well, I do think that there are limits on Congress’ 
commerce power. They’re the limits that were set forth in Lopez 
and Morrison, and they’re basically limits saying that Congress 
can’t regulate under the Commerce Clause where the activity in 
question is non-economic in nature. I think that that’s the limit 
that the Court has set. But within that, you’re quite right that 
Congress has broad authority under the Commerce Clause to act. 
To the extent that you or anybody else thinks that Congress ought 
not to have that authority under the Commerce Clause to act, an 
amendment to the Commerce Clause would be a perfectly appro-
priate way of changing the situation. 

Senator CORNYN. Under Article 5 of the Constitution? 
Ms. KAGAN. Under—— 
Senator CORNYN. In other words, the amendment process? 
Ms. KAGAN. Yes, yes, yes. 
Senator CORNYN. Either through—— 
Ms. KAGAN. I mean, any—any—— 
Senator CORNYN.—a constitutional amendment proposed by Con-

gress—— 
Ms. KAGAN. You know, any part of it. 
Senator CORNYN.—or a constitutional convention—— 
Ms. KAGAN. Any part of the—— 
Senator CORNYN.—proposed by the States. 
Ms. KAGAN. Any part of the Constitution can be amended 

through Article 5. 
Senator CORNYN. I was—I was pleased to hear you say that, once 

decided by the Supreme Court, even by a 5–4 margin, that cases 
like Heller, McDonald, and Citizens United are—are the law of the 
land and entitled to—entitled to deference by succeeding Courts, 
even if you may disagree with the outcome. Did I state that cor-
rectly? 

Ms. KAGAN. Yes. Surely. The entire idea of precedent is that you 
can think a decision is wrong, you can have decided it differently 
if you had been on the Court when that decision was made, and 
nonetheless you are bound by that decision. That’s the—if—if—if— 
if the doctrine of precedent enabled you to overturn every decision 
that you thought was wrong, it wouldn’t be much of a doctrine. 

Senator CORNYN. I would just distinguish that from Congress. 
The rules, I guess, dating back to Parliament in England, that no 
Congress, no Parliament, could bind a succeeding Parliament. So 
this Congress can pass a law and the next Congress can essentially 
repeal that act. That’s entirely appropriate, should Congress decide 
to do that. Correct? 

Ms. KAGAN. That’s quite right, Senator Cornyn. It’s a really fun-
damental difference between the legislative process and the judicial 
process. The reason that the doctrine of precedent has developed— 
or I suppose many reasons. One is just the incredible importance 
of stability in the system, but also just a notion of humility, that 
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no judge should look at a case and say, oh, I would have decided 
it differently, I’m going to decide it differently, that a judge 
should—should view prior decisions with a great deal of humility 
and deference. 

Senator CORNYN. Well, it would be—it would be a strange system 
indeed if succeeding Supreme Courts—in other words, once you’re 
confirmed to the Supreme Court and you’re sitting there it would 
be a strange situation if then the litigants could bring the same 
case back that was decided in McDonald or Heller and, because you 
happen to disagree with it, that you could change the meaning of 
the Constitution more or less at will. That would not be a good sys-
tem of jurisprudence, would it? 

Ms. KAGAN. I do believe that, Senator Cornyn. I think when— 
when the Court looks as though it’s flipping around and changing 
sides just because the justices have changed, that that’s bad for the 
credibility of the institution and it’s bad for the system of law. 

Senator CORNYN. Let me talk a little bit more about guns. I 
was—I was—I kind of chuckled when I saw a notation in some of 
the records we got from the Clinton archives, that you referred to 
some of the gun—gun advocates as ‘‘gunners.’’ But I really didn’t 
take that too seriously. I just thought it was kind of—it made me 
chuckle a little bit. 

Ms. KAGAN. You know, I just don’t know what you’re referring 
to, Senator Cornyn. I’ve not seen that ever. 

Senator CORNYN. OK. Well, maybe I’ll show that to you some-
time. 

But I just want to—— 
Ms. KAGAN. You know, gunners is a kind of law school term of 

art. 
Senator CORNYN. Well, basketball, law school, whatever, you 

know. 
But let me just ask you, isn’t it true that in the McDonald case, 

as in the Heller case, that the Court did not touch a number of per-
missible prohibitions on gun ownership and gun possession? For 
example, concealed weapon prohibitions, prohibitions on possession 
of firearms by felons or persons who are mentally ill, carrying guns 
in government buildings, and the like. In other words, just by rec-
ognizing that individual right to bear and keep arms, the Supreme 
Court didn’t touch those prohibitions on gun ownership under a 
number of those circumstances, wouldn’t you agree? 

Ms. KAGAN. Senator Cornyn, I’ve not yet had a chance to read 
the McDonald opinion that came out yesterday, but I know that in 
Heller the Court specifically says that nothing in the opinion is 
meant to suggest the unconstitutionality of a number of kinds of 
provisions. I think the kinds of provisions listed in Heller are felon 
and possession laws, are laws regulating the possession of guns in 
certain sensitive places, and I think that there’s one dealing with 
various commercial activities regarding guns. 

Senator CORNYN. Right. 
Ms. KAGAN. So the Court said that really nothing, in its opinion, 

is meant to in any way cast doubt on the constitutionality of those 
longstanding laws. 

Senator CORNYN. I would just—and in McDonald v. Chicago, 
Justice Alito, on page 39 and 40 of the slip opinion, reiterated the 
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same assurances that you just talked about in Heller that they 
would apply after the McDonald case was decided as well. 

Ms. Kagan, one of the things that you’ve heard a lot of us talk 
about, is obviously you’ve had a very distinguished career and we 
all congratulate you for the great honor of being nominated to the 
United States Supreme Court. But since you haven’t been a 
judge—and no, that’s not a disqualifier, we all know that—we don’t 
have a judicial record, for example, like we had with Judge 
Sotomayor by which to sort of see what her track record looked like 
when it came to deciding cases. And so we’ve been trying to get ev-
erything we can to understand where you’re coming from, how you 
would perform your duties as a judge. I congratulate you on your 
testimony here today. I think you’ve done a good job of explaining 
from the witness chair how you would decide cases. 

But one of the things that—that makes me a little skeptical 
sometimes is, for example, during the confirmation hearings of 
Judge Sotomayor, she said—we were talking about the right to 
keep and bear arms—She said: ‘‘I understand how important the 
right to bear arms is to many, many Americans. In fact, one of my 
godchildren is a member of the NRA, and I have friends who hunt. 
I understand the individual right fully that the Supreme Court rec-
ognized in Heller.’’ Let me read that last sentence again: she said, 
‘‘I understand the individual right that the Supreme Court recog-
nized in Heller.’’ 

But on Monday, in the dissenting opinion filed by Justice 
Sotomayor, along with Justices Breyer and Ginsburg, that dis-
senting opinion said: ‘‘The Framers did not write the Second 
Amendment in order to protect a private right of armed self-de-
fense.’’ 

I don’t know how you reconcile those two statements, that there 
is an individual right, and then to conclude later, in the context of 
McDonald, that the Framers did not write the Second Amendment 
in order to protect a private right of armed self-defense. 

Justice Sotomayor went on and said, ‘‘I can find nothing in the 
Second Amendment’s text, history, or underlying rationale that 
would warrant characterizing it as fundamental insofar as it seeks 
to protect the keeping and bearing of arms for private self-defense 
purposes.’’ 

Now, it is disconcerting, to say the least, where what appears to 
me—I think, and in fairness, does appear to be—a direct contradic-
tion of what Judge Sotomayor said in her confirmation hearings 
with what she has decided in the first opportunity to decide a case 
on that same subject. 

And so you understand why members of the Committee are care-
ful to understand not just a nominee’s qualifications, background, 
and experience, but also the judicial philosophy and approach of 
the nominee, so that we can have some reasonable assurance that 
the way the nominee testifies is—not in deciding individual cases, 
but generally speaking—going to be honored and respected once 
they receive a lifetime appointment. 

Let me just ask you, do you believe that the Second Amendment 
guarantees a fundamental individual right to keep and bear arms 
for law-abiding Americans? 
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Ms. KAGAN. Senator Cornyn, I think that Heller is settled law, 
and Heller has decided that the First—excuse me, that the Second 
Amendment confers such an individual right to keep and bear 
arms. 

Senator CORNYN. And do you believe like the majority in McDon-
ald—do you agree with that decision that the Second Amendment 
is fully applicable to the States, has full stare decisis effect? And 
is there any reason that you know of why it would not be control-
ling? 

Ms. KAGAN. There is no reason I know of, that McDonald, as well 
as Heller, as settled law and entitled to all the weight that prece-
dent usually gets. 

Senator CORNYN. OK. Well, in the minute and 35 seconds we 
have remaining for this round, let me just ask you, take you back 
again to Citizens United. I think a number—in the opening state-
ments you heard a number of differences of opinion on the part of 
this Committee about—about the decision. 

But I would ask, something you said that the Court would look 
at in determining the constitutionality of restrictions on free polit-
ical speech, that I think I heard you say that the Court could look 
at the motives of the people advocating for those restrictions. Did 
I understand that correctly? 

Ms. KAGAN. I don’t think so. I’m not sure what I—what I said 
that you might have gleaned that from. I actually did write an arti-
cle about this during my years as a law professor at the University 
of Chicago. It was not that the Court should look to the motives 
of the legislature, it was really that First Amendment doctrine— 
a lot—quite a number of the rules of First Amendment doctrine 
were understood as reflecting a concern about governmental mo-
tive, but that the rules were set up so that the court never had to 
make that underlying inquiry about governmental motive. 

Senator CORNYN. Let me ask you one last question in the few 
seconds we have. Assuming that a majority party, let’s say Demo-
crats who enjoy a very large majority in both Houses of the legisla-
ture, decide to suppress the speech of political supporters of the mi-
nority because they have the votes in order to do so, in effect trying 
to put a thumb on the—on the scales in terms of political speech. 
Do you think a court can look at those kinds of motives—seeking 
advantage, picking winners and losers in the course of restricting 
political speech? 

Ms. KAGAN. Senator Cornyn, I think that the Court does it, but 
not by looking directly at motive. The—the most—one of the most 
important doctrines of the First Amendment is the near-complete 
ban on viewpoint discrimination, that viewpoint discrimination is 
held to the highest constitutional standard. 

And that’s because of a concern that the majority is attempting 
to suppress the speech of a minority, and the classic example is 
very much along the lines that you gave, is a legislature saying 
there will be no speech by Republicans or there will be no speech 
by Democrats. And the way that the Court would view that is that 
that’s a classic example of a viewpoint discrimination and is pretty 
much presumptively prohibited. 

Chairman LEAHY. Thank you. 
Senator Durbin. 
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Senator DURBIN. Thank you, Mr. Chairman. 
Ms. Kagan, welcome. You are probably aware of the fact that 

about 12 years ago, then-Majority Leader Tom Daschle began a 
tradition—thank goodness, it became a tradition—that every 2 
years the Senate would join the justices of the Supreme Court for 
a dinner at the Supreme Court building. It’s one night out of 2 
years and the only time when we come into direct contact with jus-
tices on the Supreme Court in a social setting. And most of us look 
forward to it and wonder which Supreme Court justice we’ll draw 
at our table to have a chance for conversation. 

And this last time that we got together I was sitting with Justice 
Kennedy, and we talked about a lot of things. And I said to him 
at one point, it appears that I’m going to be chairing the Crime 
Subcommittee of the Senate Judiciary Committee, and what kind 
of issues do you think I ought to consider? And he said, well, I’ll 
tell you what I think and I’ll tell you, most Supreme Court justices 
would probably agree with me. He mentioned an issue which has 
not been raised during the course of this hearing. It related to the 
system of incarceration and corrections in the United States. 

He felt—and I agree—that our system is broken, badly broken. 
Today in the United States, more than 2.3 million people are in 
prison. We have the most prisoners of any country in the world, as 
well as the highest per capita rate of prisoners in the world, and 
African-Americans are incarcerated at nearly six times the rate of 
white Americans. 

One of the highlights of Justice Sotomayor’s confirmation hearing 
last year was Senator Sessions, who told Wade Henderson of the 
Leadership Conference on Civil Rights, ‘‘We’re going to do that 
crack cocaine thing.’’ Many people joked about Senator Sessions’ 
choice of words, but I heard him and followed up on it because I 
was glad to hear that he shared my interest in this important 
issue. 

He was referring to the crack/powder disparity in sentencing in 
the United States, which is one significant cause for our record lev-
els of incarceration and racial disparity in our system. It takes 
100—under current law, it takes 100 times more powder cocaine 
than crack cocaine to trigger the same mandatory minimum sen-
tences. Possessing 5 grams of crack cocaine carries the same 5-year 
mandatory minimum sentence as selling 500 grams of powder co-
caine. 

Senator Sessions is a man of his word. Earlier this year, the 
Committee unanimously passed legislation to reduce the crack/ 
power disparity from 100:1 to 18:1. Some of us had hoped for 1:1 
or some other configuration, but this was, in fact, a wholesome, bi-
partisan agreement that was reported favorably with an over-
whelming vote from this committee, and then passed on the floor 
with a voice vote, now sitting in the House, which I hope they’ll 
soon address. 

You were involved with this issue during your time in the Clin-
ton White House. In 1997, you and your colleague Bruce Reid, who 
I believe was with you yesterday, recommended that President 
Clinton support a 10:1 crack/powder ratio, and you wrote, ‘‘Pre-
cisely because it takes a middle position . . . this recommendation 
offers the best hope of achieving progress.’’ Perhaps if you’d been 
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advising this Committee we could have taken action on the issue 
even earlier. 

Some have argued that you demonstrated your far left political 
views during your time in the Clinton White House, but I think 
this example, and many others, prove them wrong. Can you give 
me your views on this crack/powder ratio disparity, why you 
thought 10:1 was a reasonable alternative? And if you could, ad-
dress this general question that Justice Kennedy raised about 
what’s happening in America when it comes to our prisons and cor-
rections system. 

Ms. KAGAN. Senator Durbin, the crack cocaine ratio is the part 
of our sentencing system that I’ve had most to do with as a policy 
matter. When I was in the Clinton White House and when I was 
serving as a policy aide to the President, we did deal with this 
issue and suggested that the ratio be reduced to 10:1. I think at 
that point some of us felt that it might go down even further, but 
thought that 10:1 was the practical approach to take, that it was 
conceivable. 

Now, in the end it wasn’t. That was—that—that—that—the Clin-
ton administration did not manage to make progress on that issue. 
I know that the Attorney General whom I serve, and the President, 
President Obama, has stated that their view is that it should go 
down all the way to 1:1, that in fact there’s no real rational distinc-
tion between crack and powder cocaine for—for sentencing pur-
poses. 

The—and that—and that that—the distinction that does exist is 
a distinction that has a great deal of racially disproportionate im-
pact. I know that Congress has—has struggled with this issue. It 
is a policy issue, quintessentially. It’s one, you know, that Justice 
Kennedy—he could have said, well, this is a good idea, or that’s a 
good idea, but it really is one for Congress. There’s—there’s noth-
ing that the Supreme Court, or that any court, can do about it. 

It’s really one that Congress has to decide, what the sentencing 
rules ought to be with respect to—to crack and power cocaine. As 
a policy aide to President Clinton, and President Clinton felt 
strongly that it should go down. I tried to the best of my ability 
to implement his policy view on that question. President Obama 
believes the same. But as a judge—as a judge, the only thing that 
would matter would be the actual statute and—and unless and 
until Congress changes that statute, the—the current sentencing 
system would be the system that any judge should apply. 

Senator DURBIN. So go to the broader issue for a moment. And 
I understand what you’re saying. We write the laws and, as a 
judge, you need to follow those laws. As you step back, looking at 
this system, I mean, in light of your training in the law and all 
you’ve done, when you look at our system of corrections and incar-
ceration in this country and you see the dramatic incarceration of 
minorities in our country, for example, does it suggest to you that 
we truly have equality under the law? 

Ms. KAGAN. Senator Durbin, the crack/powder distinction is the 
one that I’ve dealt with most. There—there are many that I have 
not dealt with as a policy matter. I have seen some sentencing 
issues with—in my time as Solicitor General, but I have tried very 
hard during that time to apply the law that exists and to take ap-
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peals in the way that—that—that appropriately implements that 
law. 

So, you know, I think this—I think justices of the Supreme Court 
are appropriately interested in these kinds of questions. I know 
Justice Kennedy has taken a deep interest in sentencing issues. I 
think that that’s much to his credit, but it’s a kind of interest that 
I think has to be advanced in conversations of the kind that he had 
with you, because when a justice sits on the bench the justice can 
only apply the law that Congress is—that Congress gives him or 
her, and it really is up to Congress to decide whether the system 
that we have is the correct one or whether to change it. 

Senator DURBIN. I’d like to take this line of questioning to the 
next level, the ultimate criminal penalty: the death penalty. Be-
cause what I found interesting—I’m such a fan of John Paul Ste-
vens. If you look back at his political origins, we came out of dif-
ferent branches of the Illinois political tree, that’s for sure. But in 
the time that he served on the court, I’ve really come to respect 
him so much and the role that he plays, the important role that 
he plays there. 

And what I find interesting is a parallel outcome in judicial ca-
reers. The first was from Justice Harry Blackmun. Linda Green-
house wrote this book that I’ve quoted from before. And Justice 
Blackmun, at the end of his career, near the time of his retirement, 
made an observation about the death penalty which he had sup-
ported throughout his term on the Supreme Court. 

A case came along and he had this famous sentence, oft-quoted: 
‘‘From this day forward,’’ Justice Blackmun wrote, ‘‘I no longer 
shall tinker with the machinery of death.’’ He basically had re-
versed his position on the death penalty after more than 30 years 
of service on the bench, when he concluded that it could not be ap-
plied fairly based on his experience in all the cases that had come 
before him. 

Justice Stevens had a similar epiphany in the case of Baze v. 
Rees. He went through this long analysis of the death penalty and 
concluded as well that it was cruel and unusual and he basically 
said, though, it wouldn’t affect the ruling in this particular case, 
that he believed that at this point in his career he could no longer 
support the death penalty. 

You’ve had questions asked of you from this Judiciary Com-
mittee, when you came before us for Solicitor General, about your 
position on the death penalty. I think I know what your answer’s 
going to be, and I’m going to give you a chance to put it on the 
record again. But then I would like to ask a follow-up question 
about Justices Stevens and Blackmun at the end of their judicial 
careers. 

For the record, would you state your position on the death pen-
alty? 

Ms. KAGAN. Well, you’re exactly right, Senator Durbin, that this 
was asked me during my Solicitor General hearing and in the writ-
ten questions that followed, and I said then what I will repeat 
today, which is that the constitutionality of the death penalty gen-
erally is established law and entitled to precedential weight. 

Senator DURBIN. You—— 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00178 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



169 

Ms. KAGAN. I think somebody also asked me whether I had 
moral qualms about imposing the death penalty. This was in con-
nection with my Solicitor General nomination, so I think that the 
concern was whether, in any work as Solicitor General, I could ap-
propriately make decisions. And I said that I had no such moral 
qualms and that I could conscientiously apply the law as it was 
written. 

Senator DURBIN. Now I’ll ask you to reflect on what happened at 
the end of the judicial careers of Justices Blackman and Stevens, 
where, after considering all of these death penalty cases through-
out their time on the bench they came to the conclusion that we 
could not apply this law in a fair way without creating an unfair 
result. What do you think led them to that at that point in their 
careers? 

Ms. KAGAN. I don’t know, Senator Durbin, and I would be reluc-
tant to speak for either one of them. This is obviously a difficult 
area of the law, an area in which there are great stakes and where 
people and judges feel their responsibilities is very heavy, and ap-
propriately so. As I suggested to you, I do think that the constitu-
tionality of the death penalty generally is settled precedent. I think 
even Justice Stevens agreed with that. He—in those comments that 
he made, he suggested that he did not think it was appropriate to 
do what Justice Brennan and Justice Marshall had done, which 
was to dissent in every death penalty case. He thought that that 
was inappropriate because of the weight of the doctrine of prece-
dent. 

Senator DURBIN. When you clerked for Justice Marshall, his 
views on the death penalty were well-known. Can you recall con-
versations with him on the subject when you were his clerk? 

Ms. KAGAN. Well, they were well-known and Justice Marshall’s 
clerks had, as a kind of special responsibility, and Justice Bren-
nan’s clerks as well—clerks carry out the vision of the people 
whom—with—for whom they work, and Justice Marshall and Jus-
tice Brennan did believe that the death penalty was unconstitu-
tional in all its applications, but more specifically, I think, viewed 
themselves as having a special role in each death penalty case to 
make sure that there were no special problems in the imposition 
of a death penalty, and if there were, to bring those problems to 
the attention of the rest of the court to make sure that those issues 
would not be—would not be missed or overlooked. And the clerks 
for Justice Marshall and Justice Brennan, of whom I was one, that 
was a significant part of the job. 

Senator DURBIN. And for the record, I mean, your position as you 
view this issue, if you are confirmed and become the Supreme 
Court justice, would be different than that of Justice Marshall? 

Ms. KAGAN. Senator Durbin, it would be because I do believe 
that the constitutionality of the death penalty is settled precedent 
going forward and—and—and Justice Marshall did not believe 
that. 

Senator DURBIN. General Kagan, you’ve been nominated to re-
place Justice Stevens, who led the Supreme Court’s efforts to reign 
in the Bush administration’s claims of executive power. The Amer-
ican people, I think, need to have confidence that you, too, will 
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stand up for our basic constitutional rights if you come to conclude 
that the President has overreached. 

The Bush administration took the position that the President has 
constitutional authority as Commander-in-Chief to indefinitely de-
tain an individual who provides support to a terrorist organization, 
even if the person didn’t know or intend to support terrorism. The 
administration infamously argued that a little old lady in Switzer-
land can be held indefinitely without trial for innocently making a 
donation to a charitable organization that she did not know was ac-
tually a front for a terrorist organization. 

You discussed at length with Senator Graham earlier, and Sen-
ator Feinstein as well, as Solicitor General you’ve argued the 
Obama administration position, that the AUMF, Authorization for 
Use of Military Force, permits the detention of someone who pro-
vided substantial support to the Taliban, Al Qaeda, or associated 
forces, even if this individual is not on the battlefield and has not 
directly participated in hostilities. 

This is obviously a change or improvement on the Bush adminis-
tration position because it’s based on constitutional authorization, 
not Presidential dictate. But I am still concerned that it is incon-
sistent with some of our treaty obligations, which only permit the 
military detention of battlefield combatants. 

A non-battlefield combatant who provides support for terrorism 
should be prosecuted and not subject to military detention. You 
have argued the Obama administration’s position on detention au-
thority as Solicitor General, but does this necessarily represent 
your personal opinion or how you would rule on its legality as a 
Supreme Court justice? 

Ms. KAGAN. Senator Durbin, I think in general the positions that 
I’ve taken as Solicitor General do not necessarily represent posi-
tions that I would take as a justice, and I appreciate your actually 
suggesting that point in case I haven’t emphasized it enough. The 
positions that I’ve taken as Solicitor General are positions for the 
U.S. Government. 

Senator DURBIN. Advocacy. 
Ms. KAGAN. And—and are—I have a client and I’m the best ad-

vocate I possibly can be for that client. And the role of a judge is— 
is different from the role of an advocate, and it’s important to rec-
ognize that. 

Senator DURBIN. And in this particular area, the Supreme Court 
has not ruled on the legality of detaining an individual for pro-
viding material support to terrorism. Is that not right? 

Ms. KAGAN. The Supreme Court, in Hamdi, discussed only the 
detention of enemy belligerants who are picked up on the battle-
field. 

Senator DURBIN. And in Hamdi, Justice O’Connor famously said 
that a ‘‘state of war is not a blank check for the President’’, and 
the Supreme Court held that, with certain due process protections, 
the U.S. may detain individuals who fought against the United 
States in Afghanistan as part of the Taliban. The Supreme Court 
has not upheld military detention in the war on terrorism for any-
one other than this narrow class of battlefield detainees, as I un-
derstand it. Is that the way you understand it? 
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Ms. KAGAN. Yes. Your understanding is mine, that Hamdi talked 
only about enemy belligerants who are picked up on the battlefield. 

Senator DURBIN. That was one of the concerns I had with the 
nominations of Justices Roberts and Alito in terms of their inter-
pretation of the law in this particular area. As an appellate court 
judge, in Hamdan v. Rumsfeld, John Roberts held that President 
Bush’s military commissions were legal, even though they were cre-
ated without congressional authorization, and allowed the use of 
evidence obtained by torture. The Supreme Court reversed Judge 
Roberts—then—Judge Roberts, holding that the military commis-
sions violated the law. Incidentally, Justice Stevens was the author 
of that opinion. 

The Hamdan case, while it was pending, there was an extraor-
dinary effort in Congress to force the Supreme Court to dismiss the 
case by retroactively stripping the right to habeas corpus from 
Guantánamo detainees. As dean of Harvard Law School, you, along 
with the deans of Georgetown, Stanford, and Yale Law Schools 
wrote a letter opposing that legislation. Could you tell me about 
that position and why you took it at that point? 

Ms. KAGAN. Senator Durbin, I did write that letter and it was 
a letter that urged Congress to—really the principle point that 
were making in that letter was that the adjudications made by 
military commissions ought to be reviewed in Article 3 courts. And 
as Senator Graham and I discussed earlier, Congress did indeed do 
exactly that, that the initial amendment was re-crafted into the 
Graham-Kyl-Levin amendment, and it was really an extraordinary 
act of bipartisanship that occurred to—I think it was—the vote was 
85:14. 

And one of the things that that piece of legislation did was ex-
actly what—I’m not—I’m not remotely suggesting cause and effect, 
but the letter urged that there be Article 3 review, and the Kyl- 
Graham-Levin amendment provided Article 3 review of military 
commission determinations. 

Senator DURBIN. I bring this up because it’s come up during the 
course of this hearing, raised by Senator Kyl, and then in your dis-
cussion with Senator Graham. And there’s one other element that 
should be mentioned. In Boumediene v. Bush, the Supreme Court 
agreed with your conclusion in that letter. It held that it violates 
the U.S. Constitution to deny Guantánamo detainees the right to 
habeas. 

Justice Kennedy wrote for the majority and said ‘‘the laws and 
Constitution are designed to survive, and remain in force in ex-
traordinary times.’’ Justice Stevens was the fifth vote in the cases; 
no surprise, Chief Justice Roberts and Justice Alito dissented. So, 
even before the passage of this legislation by 84:14, the Supreme 
Court had agreed with the conclusion in that letter that you sent, 
which I think is pretty good validation of the point that you were 
making. 

I’d like to ask about one other area that’s come up here a couple 
of times. My friend Senator Cornyn has left, but I know that his 
position is shared by many others on the other side of the table, 
on this whole question that comes up at virtually every hearing 
about this notion of activism and the role of a judge and the Con-
stitution, particularly a Supreme Court justice and the Constitu-
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tion. And it strikes me, there’s something missing in this conversa-
tion. This notion of a mechanical court and robot judges just 
doesn’t seem to me to reflect the reality of our system of justice and 
our history on the court. 

I will acknowledge, and I certainly wouldn’t question, Justice 
Cornyn’s conclusion that he thinks Brown v. Board of Education 
had been well hidden in the Fourteenth Amendment for a long 
time and was discovered in 1954, that it really was the original in-
tention. But for at least 60 years, or close to 60 years, Plessy was 
the controlling case on this and said separate versus equal was ac-
ceptable in the United States when it came to our schools. 

I listened carefully to your answers, and it sounds as if you agree 
with the concept that we have to stick within the Constitution, but 
you understand that within that Constitution different conclusions 
could be reached. Certainly that’s what Brown teaches us, that in 
that same Fourteenth Amendment they came to the opposite con-
clusion of Plessy. So can you—for my sake, could you clarify the 
questioning of Senator Cornyn in light of that precedential case in 
Brown? 

Ms. KAGAN. Well, Senator Durbin, I think I guess I would like 
to make two points and insist that they’re not inconsistent with 
each other. The first point is that judges are always constrained by 
law and that the only sources that judges can appropriately look 
to are legal sources, that judges can’t import their own personal 
preferences or their political preferences or their moral values, that 
it would be inappropriate to do so. The role of a judge is to deter-
mine, as best that person can, what the law requires and then to 
do that thing. That’s the first proposition. 

But the second proposition is that there are hard legal cases 
where people struggle with these issues, where people struggle 
with what the text, and the structure, and the history of the Con-
stitution, and the precedents that apply that the Constitution re-
quires in a given case. And—and that can happen in—in cases of 
the kind that you suggested in Brown, but it happens really all 
over the place. It happens—it happens not infrequently, I would 
say, at the Supreme Court level. Just because the Supreme Court 
is dealing with cases in which lower courts have disagreed, so usu-
ally the cases the Supreme Court hears are the hardest cases. 

Now, sometimes the lower courts disagree, and in fact the case 
is not so hard, the Supreme Court decides 9:0, and it’s all easy. But 
there are some very difficult cases which involve clashes of con-
stitutional principles. 

Senator DURBIN. So if I could follow through on one that I’ve not 
been able to raise, and don’t know how often it’s come up here: the 
Griswold case. Griswold v. Connecticut, in the 1960s, when the 
State of Connecticut was basically regulating the availability of 
family planning and birth control. This case challenged that law as 
to whether Connecticut had that right. 

Basically, the Supreme Court found a word in this Constitution 
which we can’t find, privacy, and said that we have a right to pri-
vacy in our homes and families. Some who have analyzed it took 
a look at Justice Douglas’ opinion, writing for the court. We’re kind 
of stunned to see that he even went to the Third Amendment, to 
say that that guaranteed a right to privacy, the right to privacy in 
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our homes. The Third Amendment talks about quartering soldiers, 
but he referred to it during the course of that opinion. 

So could you put that decision of Griswold and privacy in the 
context of this explanation you’re giving me? 

Ms. KAGAN. Well, Senator Durbin, I actually think that the—that 
Griswold and that the holding in Griswold does have grounding in 
the constitutional text, and the way most justices have thought 
about this is that the Fourteenth Amendment, the Due Process 
Clause of the Fourteenth Amendment guarantees liberty and that 
it guarantees—when it guarantees such liberty it means more than 
freedom from physical constraints, and it also guarantees more 
than procedural protections, that there is some substantive protec-
tion of liberty that’s incorporated within the Fourteenth Amend-
ment of the Constitution, and I think most justices on the Supreme 
Court believe that to be the case. 

Now, there are still very hard questions about what that liberty 
consists of. I think most justices of the Supreme Court do, at this 
point, fully accept the Griswold holding, which suggested that a 
couple’s ability to use contraceptives ought to be up to that couple, 
that the government could not appropriately interfere with that de-
cision, consistent with the Fourteenth Amendment’s protection of 
liberty. But the Liberty Clause of the Fourteenth Amendment sure-
ly does give rise to some real disagreement in other cases, the ex-
tent to which that sphere extends. Those are one, but not the only 
kind of cases in which there are hard questions to be determined 
by the court. 

Just another very different kind of case which raised this to me 
recently—I mean, it shows the varying contexts in which these dif-
ficult questions involving constitutional principles can occur—is a 
case that I argued recently called Holder v. The Humanitarian Law 
Project, which involved this question of the application of the mate-
rial support statute that Congress passed to combat terrorism as 
to certain kinds of expressive activities, certain kinds of—assist-
ance to terrorist organizations that took the form of speech. 

And when I was arguing that case I was subject to questions, 
and the opposing lawyer also was subject to questions from all the 
justices, that all the justices clearly thought that this was an in-
credibly hard case because it involved very hard, but competing, 
legal values: the value of free speech on the one hand and the 
value, really, of protecting and defending our country on the other. 

And, you know, that’s a case in which the—this clash of constitu-
tional principles can occur, in which—in which reasonable judges 
could reasonably disagree about the results. So—so to say that 
something is law all the way down, which is absolutely the case, 
that it would be completely improper for a judge to import per-
sonal, or moral, or political preferences into the occasion. But that’s 
not to say that law is robotic. It’s not to say that everything is easy 
in the world of constitutional law, or indeed of statutory law. 

Senator DURBIN. Thank you very much, Ms. Kagan. 
Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much. 
Senator Coburn. 
Senator COBURN. Thank you. Am I next-to-last, Mr. Chairman, 

or last? What’s our plans? 
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Chairman LEAHY. Well, let’s see how we go. 
Senator COBURN. All right. Thank you. 
Well, it’s been a long day for you. Thanks for being here. 
Chairman LEAHY. And I’m concerned about the witness and her 

stamina. Mine is—— 
Senator COBURN. Her reputation says she’s tough as nails. She 

can make it. 
[Laughter.] 
Ms. KAGAN. If you say so. 
Senator COBURN. First of all, you do get the Arthur Murray 

award. You are dancing a little bit, much to my chagrin. I would 
rather you not win. Maybe you should be on ‘‘Dancing With the 
Stars’’, or something. I want to go, first, to a couple of areas. 

One of the people that I respect most in the Senate is somebody 
that’s a polar opposite of me. His name is Russ Feingold, and he 
unabashedly stands for his liberal positions, defends them, doesn’t 
run away from them, talks about them, and stands up and beats 
his chest because he thinks he’s right. And I’ve never walked away 
from my conservative positions. I don’t apologize for my social 
conservativism or my fiscal conservatism. 

One of the things I told you, I want America to know who you 
are. You’ve kind of not allowed us—you know, I don’t know what 
a liberal progressive is. I know what a liberal is, and I think you’re 
a liberal. I think you’re proud enough to defend that. And as Sen-
ator Graham said, there’s nothing wrong with that. 

But the point is, is you have a very different belief system than 
most of the people who come from where I come from. And it’s not 
wrong to have that belief system. It doesn’t mean mine’s right and 
yours is wrong. But it is wrong for us not to know what you believe 
about a lot of things. You’re very pro-Choice. You believe in a wom-
an’s right to choose. You believe in gender-mixed marriages, or gay 
marriage. You believe that States ought to recognize those through-
out. If I say something that is inappropriate, please tell me. 

Ms. KAGAN. Well, Senator Coburn, I suppose what I would want 
to say at this point is that the way I would vote as a legislator with 
respect to any or all of those issues is—— 

Senator COBURN. I’m not trying to—I’m not trying to label as a 
judge. I’m just saying it’s important. I’m not saying you are not 
going to have the capability to separate those positions. I’m not 
saying that. But it is important. I mean, you’ve told this Committee 
that you think it’s—that there is appropriate time to use foreign 
law. You told this Committee that in your Solicitor General testi-
mony in terms of answers to questions. 

Ms. KAGAN. Can I interrupt you on that one, too? 
Senator COBURN. Well, I’ll give you a chance. 
You’re for—you—you—you have made statements for assisted 

suicide, in terms of that being an appropriate thing. So I’m not say-
ing that that will limit your ability to make great decisions as a 
jurist, and I want to separate that right now. But I don’t want us 
to—the American people have a right to know, what makes up 
Elena Kagan? There’s all these other characteristics, too: smart as 
all get-out, super-accomplished, tough as nails. 

I believe you’re tough as nails. I would not want to be a Supreme 
Court justice with you. I think I’d get run over. You know, I believe 
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you have the intellect—superior intellect—and ability to reason, 
and I’ve listened to a lot of it here. But—and again, there’s nothing 
wrong. I love Ross Feingold to death, but we’re totally different. 
That’s one of the things that makes our country great. But it’s not 
something that I—I don’t want you to run away from that. 

That’s who you are. That’s what you—you’ve fought for a lot of 
causes in your life and—and those are a part of who you are. And 
a part of who you are will, in some small instances, influence 
your—I don’t know one judge that can 100 percent separate them-
selves from who they are as they make a decision, and I don’t think 
anybody knows a judge that can do that. So it’s not unfair to say 
who you are. And it’s not a slam at all, it’s just, you’re different 
than me and you’re different than many of the people that I rep-
resent. 

So I wanted to established that and I wanted to give you a 
chance. If you want to say something in response to that, I’ll be 
happy to give you that chance right now. But, you know, I’m a 
proud conservative. I’ll fight anybody on the—you know, I’m for it. 
I’ll debate anybody about what I believe and why I believe it, and 
I think you would do the same, and that’s one of the reasons I have 
admiration for you. 

Do you have a comment about what I’ve said? 
Ms. KAGAN. Well, I suppose a few comments, Senator Coburn. 

Let me take on just a couple of the particulars, and then maybe 
make a more general comment. You said, as Solicitor General, I ad-
vocated the use of—of foreign law in some circumstances. I do just 
want to make clear that what I said in those—those questions—— 

Senator COBURN. Here’s your quote exactly. 
Ms. KAGAN—[continuing]. Was—was that, because there are jus-

tices on the Supreme Court who believe in the use of foreign law 
in some circumstances, that I would think it was appropriate, as 
an advocate, to argue from foreign law or to cite foreign law in any 
circumstance—— 

Senator COBURN. Well, but that isn’t what you said here. 
Ms. KAGAN. Well, I think, Senator Coburn, with all respect, that 

if you look at the question and you look at the answer, I was 
speaking in my role as an advocate, saying that the primary con-
sideration of an advocate is to count to five and to try to do the 
best the advocate can to ensure that the position that the advocate 
has taken will prevail. 

Senator COBURN. But it’s not your position, because some other 
justices are using foreign law, you have the authority to do that as 
well. 

Ms. KAGAN. As an advocate, to the extent that I think that for-
eign law arguments will help the government’s case, then I will use 
those foreign law arguments, is what I—— 

Senator COBURN. All right. Let me read something to you. As is 
obvious, I’m not a lawyer. OK. It’s pretty obvious. But Article 3, 
Section 2 says this: ‘‘The judicial power shall extend to all cases in 
law and equity arising under this Constitution, the laws of the 
United States, and the treaties made.’’ 

Nowhere—nowhere—in our Constitution does it give the author-
ity for any judge, chief justice of the Supreme Court, any jurist on 
the Supreme Court, or any other court, to reference foreign law in 
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determining the interpretation of what our statutes or our Con-
stitution will be. So this is an area where we have grasp, where 
our judicial majority, much like the Israeli judge, we start reaching 
beyond the Constitution. You said it was all law. You said the de-
termination will always be law. It’s down to law, law, law, the ear-
liest questions that you were asked in this hearing. Well, this is 
the founding document of what the law is. Nowhere that I can find, 
in this writing or in these guys’ writing, says anything about using 
foreign law. 

So please explain to me why it’s OK sometime to use foreign law 
to interpret our Constitution, our statutes, and our treaties. 

Ms. KAGAN. Senator Coburn, I think for the most part I wouldn’t 
try to convince you of that because I don’t think that foreign law 
is appropriate as precedent or as an independent basis if support, 
you know, in the vast majority of legal questions. Now, I suggested 
to you a few that specifically might reference international consid-
erations, such as, you know, the right to receive Ambassadors or 
something like that. Even there, I think the citations would not be 
a precedent. They would not have binding weight of any kind. But 
they might be relevant to interpretation of—— 

Senator COBURN. Relevance is about getting knowledge and gain-
ing knowledge, but you have a different guide. The oath that you’ll 
take as a justice of the Supreme Court is to uphold the Constitu-
tion and our statutes. 

Ms. KAGAN. Well, I think I agree with you on that, Justice—Sen-
ator Coburn. 

[Laughter.] 
Senator COBURN. Don’t worry, I will never get there. 
[Laughter.] 
Senator COBURN. All right. Let me move on then, if I—if I may, 

if I can keep playing. 
One of the things that you said today really concerned me, and 

let’s see if I’ve got the—you were being asked a question. You said, 
‘‘But in other cases, original intent is unlikely to solve the question, 
and that might be because the original intent is unknowable or 
might be because we live in a world that’s very different from the 
world in which the Framers lived. In many circumstances, prece-
dent is the most important thing.’’ Is this precedent more impor-
tant than original intent? 

Ms. KAGAN. Well, Senator Coburn, let me give you an example. 
I’m not sure if it was an example I used before or not, but in the 
First Amendment context, which is a context I’ve—I’ve—I’ve writ-
ten about a good deal, it’s fairly clear that the First Amendment 
doctrine that’s been established over 100 years departs signifi-
cantly from the original intent of the Framers. And here’s one ex-
ample, is that I think that the Framers would never have dreamed 
that the First Amendment would in any way protect people against 
libel suits, that the First Amendment had anything to do with libel. 

So when the court said, in New York Times v. Sullivan, that a 
public figure could not sue the New York Times and claim damages 
for libel without meeting a very high bar, without meeting the so 
called ‘‘actual malice’’ standard, I think that was something that 
the Framers would not have understood. 
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Senator COBURN. Why don’t you think they wouldn’t have under-
stood that? I mean—— 

Ms. KAGAN. Well, I think that their—— 
Senator COBURN. I mean, they had—they had print back then. 

I mean, we didn’t start that early in terms of formation of our 
country. 

Ms. KAGAN. I think the—I’m sorry for interrupting. I think that 
the historic evidence is very clear that the Framers didn’t think 
that the First Amendment at all interfered with libel suits. Now, 
over time, as—as—as courts have applied the First Amendment to 
different contexts, to different circumstances, have seen different 
factual problems, have had to consider different cases, I think that 
the court sensibly thought that the principles that are embodied in 
the First Amendment could not be protected unless the decision in 
New York Times v. Sullivan was issued, unless the—— 

Senator COBURN. So—so let me go forward with that. Who can 
change precedent? 

Ms. KAGAN. Well—— 
Senator COBURN. Let’s have a little law lesson here. Who can 

change precedent? 
Ms. KAGAN. Well, the court can, but it’s a very high bar. 
Senator COBURN. OK. I know, but they can, right? 
Ms. KAGAN. It—the court can change, can overturn a ruling, but 

it’s a very high bar. The precedent—— 
Senator COBURN. What does the high bar mean to the average 

person watching this hearing today? 
Ms. KAGAN. Well, that—that—that it has to be a very extraor-

dinary circumstance or a very unusual circumstance for a court to 
overturn a precedent, and the usual circumstances that are men-
tioned are where the precedent has become completely unworkable, 
where it’s clear that the precedent just is producing massively in-
consistent results or—— 

Senator COBURN. So, for example, Brown v. Board of Education. 
That upset precedent, Plessy v. Ferguson, on its ear, didn’t it? 

Ms. KAGAN. It did, Senator Coburn. I think that—— 
Senator COBURN. So what was the purpose in changing the 

precedent? 
Ms. KAGAN. You know—— 
Senator COBURN. Was it to change Plessy v. Ferguson or was it 

to go back to original intent? That’s—that’s—that’s why I’m having 
trouble with what you said, because, you know, I know our Fram-
ers weren’t perfect, but I think their motivations were really pure. 
And for us to have a justice that says precedent is more important 
than original intent is going to give a lot of people in this country 
heartburn, because what it says is our intellectual capabilities are 
better than what our original founding documents were, and so 
we’re so much smarter as we’ve matured that they couldn’t have 
been right. That’s dangerous territory for confidence in the court. 

Ms. KAGAN. Senator Coburn, I think what I’m trying to say is 
that courts appropriately look to both kinds, both keys to constitu-
tional interpretation, that courts appropriately look to original in-
tent, that courts appropriately look to precedent, and that it de-
pends on the provision of the Constitution, it depends on the case, 
it depends on the issue as to whether—which—as to which one of 
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those is most helpful, and that it’s a pragmatic approach, looking 
case by case, to try to figure that question out. 

And I think what I’m saying—I would say two things about it: 
it’s both extremely descriptive of what the court has done, that the 
court in—— 

Senator COBURN. Historically speaking. 
Ms. KAGAN. Historically speaking and currently. The second 

point I would make is that, in fact, when the chief justice was sit-
ting here, Chief Justice Roberts, he stated the same thing, the 
same principle that I’m trying to state, is that one should approach 
the question of constitutional interpretation pragmatically, without 
a single, over-arching theory, without something that says you al-
ways look to the specific original intent, or you always look to 
something else, that sometimes the original intent controls and 
other times it may be unknowable or it may be far removed from 
the current problems we face. 

Senator COBURN. But that’s a—but that’s a judgmental decision, 
correct? You’re going to—you’re going to make a judgment about 
whether original intent doesn’t apply or is unknowable, and what 
may seem to be unknowable to you may seem to be knowable to 
another judge. Correct? 

Ms. KAGAN. Senator Coburn, I don’t disagree with you that judg-
ing requires judgment. 

Senator COBURN. Yes. 
Ms. KAGAN. And—— 
Senator COBURN. Well, that’s the whole basis of why we’re hav-

ing this hearing, is where’s the judgment going to come from, be-
cause it takes me to the next thing that you said that I have heart-
burn with. ‘‘I have great difficulty in the ability to take off my ad-
vocate hat and put on my judge’s hat.’’ And my question to you is, 
I would have the same problem. I will tell you, how are you going 
to take off your political hat? 

What are the processes with which Elena Kagan is going to take 
off this advocacy of a liberal position in this country as she becomes 
a justice of the Supreme Court so that that advocacy hat is gone 
and only the judgment hat is left? How are you going to do that? 
You’ve already admitted you’re going to—you have trouble doing 
that now just from a Solicitor General standpoint. 

Ms. KAGAN. Senator Coburn, my—the advocate’s hat that I was 
referring to was not a political hat, it was the hat that I wear as 
Solicitor General of the United States, representing the interests of 
the United States. That has nothing to do with my own political 
views. It has to do with a long and historic tradition that the Solic-
itor General’s Office has of representing the long-term interests of 
the U.S. Government. 

Senator COBURN. Then let’s move back to your political hat. How 
are you going to take that off? 

Ms. KAGAN. Senator Coburn, that hat has not been on for many 
years. 

[Laughter.] 
Ms. KAGAN. Senator Coburn, I know that, you know, some people 

have said, oh, she’s a political person. I’ve had a 25-year career in 
the law. Of that 25-year career, 4 were spent in the Clinton White 
House. This was a period of time that I am proud of and that I feel 
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as though, you know, I helped to serve the American people for 
President Clinton. 

But this is by no means the major part of my legal career. The 
major part of my legal career has been as a scholar and teacher 
of constitutional and administrative law, has been, you know, 
teaching, by this point, many thousands of students, has been writ-
ing about constitutional and administrative law issues. 

Senator COBURN. Let me ask you another question, then, on it. 
This is to inquire—this is softball. OK. What do you say—— 

Ms. KAGAN. You promise? 
Senator COBURN. I promise. 
[Laughter.] 
Ms. KAGAN. Because it’s getting late. 
Senator COBURN. I told you, you’re terrific. What do you say to 

people who are worried that your political positions would influence 
your judicial opinions? What do you say to the average American 
that’s sitting here watching this right now? What assurance, other 
than knowing Elena Kagan, that we know who you are, we’ve met 
you, we’ve read about you, both positive and negative? What are 
the assurances that you would tell the American people, that you 
can trust me to make a pure jurist decision, that I’m not going to 
be biased? What is it that you would tell them? 

Ms. KAGAN. Well, I hope that they would listen to this hearing 
and come away with that view, come away with a person who be-
lieves that it’s—it’s all about law when you put on a judge’s robe. 
It’s not about politics, it’s not about policy, it’s all about law and 
making your best judgments about what the law require. 

And that is the pledge that I said was the only pledge that I 
would make yesterday and—and—and I’ll make it again now. But 
I think it’s consistent with—with—with the way I’ve approached 
my life, in a fashion that respects the rule of law, in a fashion 
that’s temperate and respectful of other people’s views, and, you 
know, with respect, which I don’t think is partisan in the kinds of 
ways that a few people have suggested. 

Senator COBURN. You can understand why some of us, when Jus-
tice Sotomayer told us—I mean, her words were, ‘‘I think I agree 
with you, Senator Coburn, we shouldn’t use foreign law,’’ and then 
in one of her opinions she’s embracing the use of foreign law in a 
decision. You know, we become skeptical because—and as I said 
earlier and as I said on the floor speech about these hearings, is, 
you know, it really isn’t going to matter what you said, because 
once you’re there you’re there and we have very little ability to 
change it. 

So when we see histories and then we see statements that don’t 
coincide, and quite frankly, you haven’t done that to us that I know 
of yet today, but you can understand the skepticism we might 
have, and especially in the fact that many on the other side of the 
aisle, the implication has been that the same thing by Aleto and 
Roberts, that they weren’t straightforward, that in fact they didn’t 
keep their word on stare decisis. 

So you understand what we’re battling with, and that’s why I’m 
not even sure the hearings are a great thing. I think we ought to 
do it the way we used to do it, is sit down and talk and spend a 
lot of time with you and get a comfort level to where we feel like 
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we really get to know you and what you believe and what your ac-
tions will be. 

Let me go to one other thing. Senator Cornyn attempted to ask 
this, and I think it’s a really important question. If I wanted to 
sponsor a bill and it said, Americans, you have to eat three vegeta-
bles and three fruits every day, and I got it through Congress and 
it’s now the law of the land, you’ve got to do it, does that violate 
the Commerce Clause? 

Ms. KAGAN. Sounds like a dumb law. 
[Laughter.] 
Senator COBURN. Yes. I’ve got one that’s real similar to it I think 

it equally dumb. I’m not going to mention which it is. 
Ms. KAGAN. But I think the question of whether it’s a dumb law 

is different from whether the question of whether it’s constitu-
tional, and—and—and I think that courts would be wrong to strike 
down laws that they think are—are senseless just because they’re 
senseless. 

Senator COBURN. Well, I guess the question I’m asking you is, do 
we have the power to tell people what they have to eat every day? 

Ms. KAGAN. Senator Coburn, I think—— 
Senator COBURN. I mean, what is the extent of the Commerce 

Clause? We have this wide embrace of the Commerce Clause, 
which these guys who wrote this never, ever fathomed we would 
be so stupid to take our liberties away by expanding the Commerce 
Clause this way. Matter of fact, let me spend just—I’ve got a little 
time. Let me just read you what they said, because they actually 
said if the executive branch and the judiciary branch wouldn’t en-
force their limited view of the Commerce Clause, that in fact we 
needed to change the Members of the Congress so that they would. 
And let me read it to you: ‘‘If it be asked, what is to be the con-
sequence of the——’’ 

Ms. KAGAN. I’m sorry, Senator. Where is this from that you’re 
reading? I’m sorry. 

Senator COBURN. This is the Federalist Papers. 
Ms. KAGAN. OK. 
Senator COBURN. OK. This is number 44. I presume you’ve read 

this book? 
Ms. KAGAN. I have. 
Senator COBURN. I thought you might have. 
Ms. KAGAN. It’s a great book. 
Senator COBURN. It is. Actually, I hope you’ll read it a lot as a 

justice, if you become one. ‘‘Constitution exercise powers not war-
ranted by its true meaning.’’ They’re sitting there warning us to 
not do things. ‘‘What are you going to do about it? And I answer, 
the same as if they should misconstrue or enlarge any other power 
vested in them as if the general power had been reduced to particu-
lars and any one of these were to be violated. The same, in short, 
as if the State legislature should violate their respective constitu-
tional authorities. In the first instance, the success of the 
usurptation will depend on the executive and judiciary depart-
ments.’’ In other words, you become complicit in not slamming it 
down and saying, Congress, you’re going the wrong way. 

I would make the case today that we find ourselves in trouble 
as a Nation because the judiciary and the executive branch has not 
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slapped Congress down on the massive expansion of the Commerce 
Clause. ‘‘Which are to expound and give effect to the legislative 
acts, and in the last resort a remedy must be obtained from the 
people, who can, by the election of more faithful representatives, 
annul the act of the usurpers.’’ 

So I go back to my original question to you: is it within the Con-
stitution for me to write a bill, having been duly elected by the peo-
ple of Oklahoma, to say, and get it signed by the President, that 
you have to eat three fruits and three vegetables every day? 

Ms. KAGAN. Well, Senator, first, let me say about the Federalist 
Paper quote that you read, that it is absolutely the case that the 
judiciary’s job is to, you know, in Marbury v. Madison’s famous 
phrase, to say what the law is and to make sure—I think I’ve— 
I’ve talked about it as policing the constitutional boundaries as— 
and making sure that Congress doesn’t go further than the Con-
stitution says it can go. It doesn’t violate individual rights and also 
doesn’t act outside its enumerated authorities. We live in a—in a— 
in a government in which Congress—Congress’ authorities are enu-
merated in Article 1 of the Constitution, and Congress can’t act ex-
cept under one of those heads of authority. 

Now, as I talked about with Senator Cornyn, the Commerce 
Clause has been interpreted broadly. It’s been interpreted to apply 
to regulation of any instruments or instrumentalities or channels 
of commerce, but it’s also been applied to anything that would sub-
stantially affect interstate commerce. 

It has not been applied to non-economic activities, and that’s the 
teaching of Lopez and Morrison, that the court—that the Congress 
can’t regulate non-economic activities, especially to the extent that 
those activities have traditionally been regulated by the States, 
and I think that that would be the question that the court would 
ask with respect to any case of this kind. 

But—but I do want to sort of say again, you know, we can come 
up with sort of, you know, just ridiculous-sounding laws, and the— 
and the—and the principle protector against bad laws is the polit-
ical branches themselves. And I would go back, I think, to Oliver 
Wendell Holmes on this. He was this judge who lived, you know, 
in the—in the early 20th century. Hated a lot of the legislation that 
was being enacted during those—those years, but insisted that if 
the—if the people wanted it, it was their right to go hang them-
selves. 

Senator COBURN. OK. 
Ms. KAGAN. Now, that’s not always the case, but—but—but there 

is substantial deference due to political—— 
Senator COBURN. I’m running out of time. I want to give you an-

other condition. What if I said that eating three fruits and three 
vegetables a day would cut health care costs 20 percent? Now we’re 
into commerce. And since the government pays 65 percent of all 
the health care costs, why isn’t that constitutional? 

Ms. KAGAN. Well, Senator Coburn, I—I feel as though the prin-
ciples that I’ve given you are the principles that the court should 
apply with—— 

Senator COBURN. Well, I have a little problem with that because 
if we’re going to hang ourselves, as our founders—three of the crit-
ical authors of our Constitution thought the judiciary had a—had 
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a reason to smack us down. And as Oliver Wendell Holmes, if we 
want to be doing stupid stuff we can do stupid stuff. I disagree. 

I think—you know, and that’s not activism, that’s looking at the 
Constitution and saying, well, we’re going to ignore it even if it 
does expand the Commerce Clause, because the Commerce Clause 
is what has gotten us into a place where we’ll have a $1.6 trillion 
deficit that our kids’ future has been mortgaged, that we may 
never recover from. That’s not an understatement at all. In 25 
years, each of our kids are going to owe $1.113 million and pay in-
terest on that before they do anything for themselves or their kids. 

So the fact is that we have this expansive clause and we have 
to have some limit on it. And if the courts aren’t going to limit it 
within the original intent, instead of continuing to rely on prece-
dent of this vast expansion of it, the only hope is, is that we have 
to throw out most of the Congress. 

But the point is, the original intent is that you wouldn’t ignore 
their original intent. What we found ourselves today on the Com-
merce Clause is that, through a period of precedent-setting deci-
sions, we have allowed the Federal Government to become some-
thing that it was never entitled to become, and with that a dimin-
ishment of the liberties of the people of this country, both finan-
cially and in terms of their own liberty. 

Ms. KAGAN. Well, Senator Coburn, I—I guess, a few points. The 
first, is I think that there are limits on the Commerce Clause of 
the ones I suggested, which are the ones that are articulated, were 
articulated by the court in Morrison and in Lopez, which are pri-
marily about non-economic activity and Congress not being able to 
regulate non-economic activity. 

I guess the second point I would make, is I do think that very 
early in our history, and especially I would look to Gibbons v. 
Ogden, where Chief Justice Marshall did, in the first case about 
these issues, essentially read that clause broadly and provide real 
deference to legislatures and provide real deference to Congress 
about the scope of that clause. Not that the clause doesn’t have any 
limits, but that deference should be provided to Congress with re-
spect to matters affecting interstate commerce. 

And I guess the third point is just to say that I think the reason 
for that is—is that $1.6 trillion deficit may be an enormous prob-
lem. It may be an enormous problem, but I don’t think it’s a prob-
lem for courts to solve. I think it’s a problem for the political proc-
ess to solve. 

Senator COBURN. You missed my whole point. We’re here be-
cause the courts didn’t do their job in limiting our ability to go out-
side of original intent on what the Commerce Clause was supposed 
to be. Sure, you can’t solve the problem now, but you help create 
it as a court because you allowed something other than what our 
original founders thought was a legitimate role for the Federal 
Government. 

Chairman LEAHY. If the—if the—— 
Senator COBURN. I thank the Chairman. I will yield back and I’ll 

follow up on the next round. 
Chairman LEAHY. You will yield back. Your time is up. I didn’t 

know if you wanted to respond to that. 
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Did you want to take a break before we go to some of the others, 
or—— 

Ms. KAGAN. Some of the others? 
[Laughter.] 
If it is some of the others, I definitely want to take a break. If 

it is one of the others, we can do that. 
Chairman LEAHY. I’ll tell you what, let’s go one of the others and 

see where we stand after that. Senator Cardin. You’re doing such 
a great job, we don’t want you to leave. 

[Laughter.] 
Senator CARDIN. Solicitor General Kagan, I’m one of the others. 

Let me welcome you to the Committee. 
I have been amazed and disappointed as to how the brilliant 

trail-blazing legal career of Thurgood Marshall has been portrayed 
by several of my colleagues. Justice Marshall came from Baltimore, 
Maryland, the city where I was born, in the State of Maryland that 
I have the honor of representing in the U.S. Senate. Justice Mar-
shall was one of the great Americans that have come from Mary-
land. We are very proud of what he’s meant to this country. 

It’s interesting that this week on July 2nd we’ll celebrate his 
92nd birthday. And I must tell you, we’ve had a great deal of dis-
cussion about background. As you know Justice Marshall was the 
great grandson of a slave. And he grew up in a segregated country. 

I talked during my opening statements about how I remember 
attending segregated public schools in Baltimore City. I also re-
member swimming pools and theaters and amusement parks that 
were restricted as to who could attend, who could be there. So we 
talk a lot about empathy, we talk a lot about background, we talk 
about how important that is, but on behalf of the millions of Ameri-
cans who have benefited from Thurgood Marshall’s public service, 
I’m glad he brought his real world experiences to public service. He 
helped make a more perfect union and made a real difference in 
the lives of Americans. 

I agree with the NAACP Legal Defense Fund in their release 
where they say, simply put, Thurgood Marshall helped make our 
union more perfect. And the legacy illuminates the highest possi-
bilities for all Americans, yesterday, today and tomorrow. 

Yesterday I talked about how we can assure that the public un-
derstands how important the decisions of the Supreme Court are 
in their lives. And how I want American citizens to understand just 
how important your role will be on the Supreme Court of the 
United States. I just one more time express this concern about fol-
lowing legal precedent and activism. I listened to Senator Coburn 
and I must tell you, I think his definition of original intent reminds 
me of some of my colleagues’ definition of activism. They use it for 
a particular purpose. Judicial activism is OK if you agree with the 
results. And I think it’s the same thing with original intent. It’s OK 
if that’s the result that you want. 

But I want a Justice who is going to follow legal precedent. I 
want a Justice who believes that it’s up to Congress to legislate, 
not the courts. I want a Justice that is going to follow in the best 
traditions of protecting individuals against the abuses of govern-
ment and special corporate interests. That’s what I’m looking for. 
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It’s very difficult for us to legislate—to pass legislation to expand 
rights. It’s extremely frustrating when we finally get it done and 
then see the courts reverse legal precedent, reverse our Congres-
sional intent and take away those rights that affect people of our 
nation. 

So, when we look at our Constitution and when it was created, 
citizens were defined very differently than they are today. Women 
and African-Americans were excluded from the definition of ‘‘we 
the people.’’ But the real triumph of our Constitution is that we’ve 
overcome these faults. 

Chief Justice Roberts said, ‘‘I think the Framers, when they used 
broad language like ‘liberty’, like ‘due process’, like ‘unreasonable’ 
with respect to search and seizures, they were crafting a document 
that they intended to apply in a meaningful way down through the 
ages.’’ This is the same point that you have raised before this Com-
mittee about how times change and how does the Constitution 
apply to current circumstances. 

The strength of our Constitution and the Supreme Court is that 
it advances rights envisioned by the Framers to current times. 

Now, it’s been a bumpy road on Civil Rights. We’ve made 
progress and we have moved in the wrong direction. We’ve talked 
a lot about Plessy v. Ferguson. It might have been a pragmatic de-
cision by the Court in its time, but it was fundamentally flawed. 
There is nothing equal by separate and we know that today. 

Then came Brown v. Board of Education, one of the proudest mo-
ments in the history of the Supreme Court and indeed one of the 
proudest moments in the history of the United States. The Su-
preme Court decision had real impact on real people’s lives. 

Your opening statement gives me comfort that you will follow in 
the best traditions of the Supreme Court in meeting the challenges 
of change. You talked about a fair shake for every American. I’m 
going to mention that a couple times during our questioning. You 
also talked about the Supreme Court, of course, which has the re-
sponsibility of ensuring that our government never oversteps its 
proper bounds or violates the rights of individuals. The funda-
mental opportunities of America depend upon those goals. Your 
grandparents and mine came to this country because of the oppor-
tunities this country enshrined in our Constitution. 

In preparation for this hearing I came across a Supreme Court 
case involving educational opportunity that you happened to be the 
clerk for the Justice who wrote the dissenting opinion, Justice Mar-
shall. In Kadrmas v. Dickinson Public Schools, Justice Marshall 
said—and I’m quoting, ‘‘Today the Court continues to retreat from 
the promise of equal educational opportunity by holding that a 
school district’s refusal to allow an indigent child who lives 16 
miles from the nearest school to use a school bus without paying 
a fee does not violate the Fourteenth Amendment’s equal protection 
clause.’’ 

Now, I mention that because I think Justice Marshall was look-
ing at factual circumstances that were not present 10, 15, 20 years 
ago. But he was trying to use current circumstances under our law 
to advance what we all believe was the Framers’ intent of ‘‘we the 
people.’’ How do you believe the Framers intended the Constitution 
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to provide for the protection of people against abuses of government 
or special corporate interests? 

Ms. KAGAN. Well, Senator Cardin, I think that the Constitution 
is a kind of genius document in that while certain of its provisions 
are quite specific and, you know, it just doesn’t matter how times 
and circumstances change. We still have a Senate and we still have 
a House of Representatives and they’re still elected the same way 
and all manner of things like that that the Framers and then in 
subsequent amendments and especially with respect to the Civil 
War amendments, the Fourteenth—Thirteenth and Fourteenth and 
Fifteenth Amendments wrote some provisions broadly, generally. 
And this goes back to what Chief Justice Roberts said in that quote 
that you mentioned. 

And I think actually if I remember it correctly, Chief Justice 
Roberts said, ‘‘it would be wrong to give general provisions a 
crabbed interpretation.’’ That the point of these general provisions 
is to ensure that the principles that the Framers held so dear or 
that the ratifiers of the Fourteenth Amendment held so dear, that 
those principles would continue to apply throughout the ages for 
our posterity. 

And that’s so with respect to, you know, a number of ways in 
which the government can deprive people of equal protection of the 
laws or violate people’s liberty. 

Senator CARDIN. Well, I agree with that comment. Last year the 
Supreme Court chipped away at the existing precedent in Brown 
v. Board of Education. So these are real concerns. I think the 
Framers of our Constitution would have been proud of Brown v. 
Board of Education even though at that time, as you know, Afri-
can-Americans were not included in the Constitution in the full 
sense. But in that case of Parents v. Seattle School District, the 
Court held that voluntary integration programs were unconstitu-
tional. Chipping away at Brown v. Board of Education, Justice 
Breyer writing the dissent said, ‘‘what has happened to stare deci-
sis? .’’ 

I noted Senator Cornyn talked about following legal precedent. 
Well, Justice Breyer was concerned about that. He said, ‘‘to invali-
date the plans under review is to threaten the promise of Brown. 
The plurality position, I fear, would break that promise. This is a 
decision that the Court and nation will come to regret.’’ 

Do you believe that decisions like Brown v. Board of Education 
are still relevant today, and are precedent for the Court to carry 
out what that Court did in advancing we the people for all? 

Ms. KAGAN. Senator, I hope and I know that Brown v. Board of 
Education and the principles that Brown v. Board of Education set 
forth are still relevant today and they’re the principles that the 
Equal Protection Clause has set forth. And the idea of equality 
under law is a fundamental American ideal, a fundamental Amer-
ican value or fundamental American constitutional value. And one 
of the Court’s most important missions is to ensure that that value 
remains strong over time. 

Senator CARDIN. Well, let me move on from education to voting 
rights on the Civil Rights agenda. It took a long time. A lot of peo-
ple worked hard, people gave up their lives in order that we have 
the right to vote and expanded the right to vote. It took constitu-
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tional amendments and even the Civil Rights Act of 1964 failed to 
address the hurdles that people used to exclude black voters and 
poor white voters, but Congress passed the Voting Rights Act of 
1965. So it was difficult for us to expand voting rights. And we 
have challenges today as to whether we can do what we have done. 

There was just recently a Supreme Court decision of Northwest 
Austin Mud that didn’t directly deal with the issue of whether Con-
gress has the right to continue the covered jurisdictions with 
preclearance. But it raises the question as to whether Congress has 
the constitutional power to protect minority voting rights. 

So my question to you is, you have said several times without 
reference to this specific issue, that you will give due deference to 
Congress. I want to put it in context to where we believe there is 
need to expand protection under our Constitution. And will you 
give due deference to Congressional actions where Congress is pret-
ty clear. This is not where Congress is saying X, and you know 
what X, this is not substituting a Y for an X, which I heard you 
say you don’t believe is right. Will you give due deference to Con-
gress where we are expanding protections under the Constitution? 

Ms. KAGAN. Senator Cardin, you raised the question of the scope 
of Congress’s Section 5 power; Section 5 of the Fourteenth Amend-
ment which gives Congress the ability to enforcement the Four-
teenth Amendment. And the scope of that power has been an issue 
in several recent cases. In the case of Bernie, which I believe Sen-
ator Specter referred to earlier, the Court said that it wanted to 
distinguish between Congress’s ability to enforce—to remedy Four-
teenth Amendment violations and also to prevent Fourteenth 
Amendment violations on the one hand, which was appropriate, 
and on the other hand what the Court found in Bernie was not ap-
propriate, was that Court acting under that Section Five power to 
change that constitutional rights that had been found by the Court. 
So that’s the line that the Court has developed in Bernie and sub-
sequent cases which is, Congress clearly has the authority to rem-
edy and to prevent Fourteenth Amendment violations, but doesn’t 
have the authority essentially on its own to change the meaning of 
the Fourteenth Amendment. 

Senator CARDIN. And I understand the point that was before the 
Court. I guess my point is that voting restrictions today still exist. 
And we who are involved in the political system understand that 
directly. 

Ms. KAGAN. And I should say, of course, the Fifteenth Amend-
ment has its own enforcement provision and the Voting Rights Act 
was passed under that enforcement provision. I think it’s undeni-
able that the Voting Rights Act has been a major historic achieve-
ment for this nation. 

There, of course, may be a case that will come before the Court 
on the question of the constitutionality of certain provisions or the 
Voting Rights Act generally. That case—that issue was potentially 
before the Court last year. The Court did avoid it and resolved the 
case on statutory grounds. It was a case that the Solicitor General’s 
Office filed a brief on in strong support of the Voting Rights Act. 
But it’s not likely to be the last time that the Court will consider 
those issues. And Congress clearly has an important role in this 
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area and the exact scope of that role is going to be addressed in 
future cases. 

Senator CARDIN. Thank you for that response. I find that com-
forting. I’d just point out that we live through the election proce-
dures and we see obstacles in the way of voters. And my own elec-
tion in 2006, it was undeniable that the lines in the predominantly 
African American voting places were three, four, five times as long 
as other communities. That there was targeted information sent 
out to tell voters in minority districts to vote on Wednesday rather 
than Tuesday. There were direct efforts made to diminish minority 
voting. It exists today. And Congress is trying to take action in this 
area. I just urge you, because voting is so fundamental to our sys-
tem, that when Congress acts to try to expand rights, the state-
ments you’ve made about deference to the Congressional branch, I 
think are particularly important. 

Let me move to—I just want to cover very quickly because I 
know Citizens United has been covered over and over again here. 
But to me it’s a fundamental question because voting doesn’t mean 
much unless you have fair and open elections. And President Lin-
coln said, over 100 years ago, ‘‘I see in the near future a crisis ap-
proaching that unnerves me. It causes me to tremble for the safety 
of my country. Corporations have been enthroned and an era of cor-
ruption in high places will follow. And the money power of the 
country will endeavor to prolong its reign by working upon the 
prejudices of people until the wealth is aggregated in a few hands 
and the republic is destroyed.’’ 

So I do worry about the impact of corporate contributions to the 
integrity of our election system. I chair the Helsinki Commission 
which monitors human rights internationally. One of our principal 
objectives is to make sure we have free and fair elections in Eu-
rope, North America, and Central Asia, while my colleagues are 
now monitoring U.S. elections. They want to make sure, as we 
have signed on to the accords, that our elections are free and fair. 
My point is that Citizens United to many of us is a step backwards. 
And once again Congress has acted in this area and there’s legal 
precedent. And I know this is a case that’s already been decided 
and we’re taking action, but I just want to weigh in to say that I 
think it’s critically important that we—that you follow, when you 
can, legal precedent and Congressional dictate. 

Let me just change to a different subject that is on everyone’s 
mind today and that’s what’s happening in the Gulf of Mexico. As 
a Senator from a coastal state of Maryland, I am deeply concerned 
about the damages that have been caused to our environment, to 
business, individuals, the loss of life in the Gulf of Mexico. Con-
gress has passed environmental laws. Again, they weren’t easy. We 
passed the Clean Air Act, the Clean Water Act, the National Envi-
ronmental Policy Act, the Endangered Species Act, the Safe Drink-
ing Water Act, and SuperFund. 

Senator Feinstein questioned you as to the legislative intent to 
have certain areas covered in our wetlands, in which the Rapanos 
Supreme Court case was a huge step backwards, again, rejecting 
Congressional intent. 

Then in Exxon v. Baker we saw a restriction on the full coverage 
of damages in the Exxon Valdez matter. In my view the Court has 
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weakened environmental protections that were hard fought here in 
Congress. 

Do you agree that the Federal Government working with the 
states has a unique role in protecting our environment and that 
the government must hold public lands and waters in trust for fu-
ture generations? And will you give deference to Congress as we at-
tempt to carry out that mandate? 

Ms. KAGAN. Well, Congress certainly has as broad authority 
under the Constitution to enact legislation involving protection of 
the environment. And I think that when Congress enacts such leg-
islation the job of the Courts is to construe it consistent with Con-
gressional intent. 

Senator CARDIN. Thank you. I also want to cover some employ-
ment cases because I think, again, we’re seeing a chipping away of 
the rights. A couple of my colleagues have talked about the Gross 
case which the Court rejected the long-standing tests to deal with 
age discrimination in the workplace. I could also talk about the 
Ledbetter case in which the Court on gender discrimination took 
the test, which I find incredible to believe, that Lilly Ledbetter was 
supposed to know about her discrimination even though it was im-
possible to discover it and she was barred by Statute of Limita-
tions. 

Now, we’ve corrected the Lilly Ledbetter case by further Congres-
sional action. But you talk about how we can make sure that every 
American gets a fair shake. How do I explain to a 50-some year old 
woman with a couple children who is fired after 25 years in the 
workforce because the employer wants to hire someone half her age 
and pay one-third the salary? How is she getting a fair shake when 
the Supreme Court changes the tests in order to avoid the current 
protections we thought we had in law against age discrimination? 

Ms. KAGAN. Well, Senator Cardin, I’ve pretty consistently said 
that I don’t want to, you know, grade, or give a thumbs-up or a 
thumbs-down on particular Supreme Court cases. I do think that 
with respect to any statute, discrimination statutes, or any other, 
that the job of the Court is to construe the legislation as Congress 
meant for the legislation to be construed. And that’s difficult some-
times, but that’s the goal is to make sure that the Court is not 
doing, you know, deciding a case in a way in which, you know, it 
would like the statute to read, that the Court is deciding the case 
according to the way Congress wanted the statute to be applied. 

Senator CARDIN. Well, thank you. I think that was a pretty com-
plete answer. And, by the way, I just really want to thank you for 
the complete answers you’re giving us. In response to Senator Gra-
ham, you gave us high grade, I want to give you high grades on 
being responsive to the questions. I think you’ve been very direct 
where you can be and I thank you for that openness to the com-
mittee. 

I want to cover one other area of inclusion on ‘‘we the people’’ in-
cluding all. Right now in 30 states an individual can still be fired 
for their sexual orientation where he or she has no recourse. An 
alarming 39 percent of the self-identified LGBT workers in Amer-
ican have reported some form of workplace harassment or discrimi-
nation. And yet they have no legal recourse in nearly two-thirds of 
our states. This is contrary to the legal expectation of fairness, or 
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as you say, a fair shake for all Americans. And Congress has an 
obligation to stop this discrimination. 

The state of Maryland has taken action and I congratulate our 
legislature and Governor for acting in this area. We have a similar 
effort pending in the Congress of the United States and it has the 
support of 202 cosponsors in the House of Representatives and 45 
cosponsors in the Senate and I’m proud to be an original cosponsor 
that would provide protection in the workplace for LGBT. 

My reason for bringing this up is that we expect to pass this bill. 
It’s not going to be easy, but we expect to get this protection 
passed. I am certain there will be a legal challenge. We usually 
find that the case. Once, again, do you believe that to clarify the 
definition of ‘‘we the people’’ so that all Americans are included in 
that and have protection of law and, again, will you give deference 
to Congress as we try to create a more perfect union? 

Ms. KAGAN. Well, the policy decision, Senator Cardin, is up to 
Congress. And the questions that might come before the Court are 
questions if they’re statutory in nature, they would be appro-
priately addressed by the Court asking what Congress intended. 

Senator CARDIN. Thank you. I wanted to save about 5 minutes 
at the end for somewhat easier rounds of questions so you can 
catch your breath a little bit. You’ve been going all day. So I want 
to talk about pro bono. 

And I want to congratulate you for your work at Harvard in ex-
panding clinical experiences for your students. But I want to tell 
you the challenges that we have. According to recent Legal Service 
Corporation studies, each legal aid attorney serves over 6,800 peo-
ple. There is one private attorney for every 525 people in the na-
tion. This is not equal justice under the law. 

Recent studies have shown that for every person who receives 
free legal assistance at least one person is turned away due to lack 
of resources at the agencies. And this has only gotten worse as our 
economy has gotten worse. Many of the resources which legal aide 
bureaus depend upon are the IOLTA funds which, as you know, 
have become much more difficult for legal service agencies to get. 
So unfortunately today many low-income individuals are denied the 
opportunity for legal services, which is hardly equal justice under 
the law, which is what I think we all want to achieve. 

And the type of cases they handle are like pregnant women who 
are being battered by their husbands, helping homeowners facing 
foreclosure by allowing them to stay in their homes, helping em-
ployees who are discriminated against in the workplace due to race 
or gender or religious preference, helping people with disabilities 
and those types of cases. 

During my years I chaired the Maryland Legal Services Corpora-
tion and I helped to establish the clinical programs at Maryland 
Law School which I found to be very helpful in training new law-
yers who are sensitive to public service but also providing a great 
deal of services for people who needed help. So now looking around 
the country, 36 law schools have pro bono or public service require-
ments. 

As Dean Kagan, I know that you instituted major improvements 
of expansion in the law school clinics while at Harvard. Harvard 
law students must perform at least 40 hours of law-related public 
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interest work including working on behalf of people who cannot af-
ford to pay for legal services. Can you tell us just briefly a little 
bit about your experiences at Harvard Law School to expand the 
number of students participating in clinical programs and what im-
pact that had on providing help to people who otherwise would not 
have received adequate representation? 

Ms. KAGAN. Senator Cardin, this is one of the things I worked 
hardest on at Harvard along with a great many other people. And 
I think we had some significant successes which is good because 
the need is so vast in this area that there is so much need for legal 
services, you know, of all different kinds. Of people who have hous-
ing problems or have employment problems, or who have problems 
accessing health care in ways that they need it, in all kinds of ways 
in which a lawyer can help them and, you know, in which this 
country should be able to work out a system in which such help 
can be provided. 

And as you said, we very much expanded the clinical programs 
at Harvard during the time of my deanships. We also expanded the 
other kinds of pro bono opportunities open to Harvard Law School 
students. I think the numbers are more than double the number 
of clinical placements during the time that I was dean. And the pro 
bono work that was done by Harvard Law School students more 
than doubled during that time as well. So that 40-hour a week re-
quirement that you mentioned—40-hour by graduation require-
ment that you mentioned, we had students who had performed 
2,000 hours of pro bono by the time they graduated. And I think 
that the average amount of pro bono that was done by our students 
by the time they graduated was something like 500 hours, sort of 
ten times the amount that we required of them. 

And I think that that’s because what they discovered was this in-
credibly meaningful part of being a lawyer that you can provide 
real services to people who need them that you can make a dif-
ference in the world, that you can make a difference in the lives 
of ordinary human beings. And I think, you know, sometimes you 
can sit in the law school classroom and not know exactly how it all 
matters in the world. And then you get into one of these clinics and 
you do this kind of work and you see how it matters and you see 
how lawyers can truly benefit people. 

Senator CARDIN. The University of Maryland, I believe, is at-
tracting a much higher-level student today because of its clinical 
programs. Students want these opportunities. And I’m proud that 
you—I’m proud that we’ve instituted it in Maryland and I think 
what you have instituted at Harvard also gives you a better diver-
sity of student body that will help in the mission at the law school. 

One last question, just very briefly, the ABA requires, as part of 
our legal ethics, to participate in pro bono. How well do you think 
that we’re doing as a legal profession on pro bono work and what 
can you do as a Justice to help advance these issues? 

Ms. KAGAN. Well, we can surely do better. And I think the Jus-
tices—you know, the question of what the Justices say, and how 
the Justices approach these big questions about the legal profession 
is something that I would want to talk with my colleagues about 
if the Senate sees fit to confirm me. But I think that there’s got 
to be a role for Supreme Court Justices given the positions that 
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they have, given the visibility that they have to try to work for ap-
propriate—to try to make sure that the practice of law, the legal 
profession really lives up to the ideals that it has. 

Senator Leahy. Thank you. Thank you, Senator Cardin. 
Solicitor General Kagan, I’ve been involved in hearings either as 

a member or conducting them for 35 years of various judicial nomi-
nees. I can’t remember when anybody’s been asked such a wide va-
riety of questions or answered them as forthrightly as you have. 
And I know it’s been a long and tiring day. I think the best thing 
to do for us is to break now, come back—unless you want to over-
ride that? 

Ms. KAGAN. No, that’s good. 
[Laughter.] 
Senator Leahy. I was looking there, I was going to say, don’t call 

my bluff right now, I want to go home too. 
[Laughter.] 
Senator Leahy. We will come back in here at 9 tomorrow morn-

ing. I’ve had a lot of discussions with Senator Sessions who is actu-
ally wonderful to work with. I mean, he has to protect, on his side, 
but we really do try to work on schedules. We, because of the death 
of Senator Byrd and the changes that’s made, it’s also making in 
changes in what we might do. It’s one of the reasons why we went 
as late as we did. And I thank my colleagues on both sides of the 
aisle for being responsive to that. 

So, please get a good night’s rest. I’m going to try to do the same. 
Senator Sessions, I hope you can too. And we stand in recess. 

[Whereupon, at 7:05 p.m., the Committee was recessed.] 
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THE NOMINATION OF ELENA KAGAN TO BE 
AN ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES 

WEDNESDAY, JUNE 30, 2010 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 9 a.m., in room SH– 

216, Hart Senate Office Building, Hon. Patrick J. Leahy, Chairman 
of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Specter, 
Schumer, Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, 
Franken, Sessions, Hatch, Grassley, Kyl, Graham, Cornyn, and 
Coburn. 

Chairman LEAHY. All right. Back to my day job. 
[Laughter.] 
Chairman LEAHY. Yesterday the nominee answered our ques-

tions over the course of 10 hours. This morning we will complete 
the first extended round of questioning in which all 19 members of 
the Committee, Republicans and Democrats, ask questions for 30 
minutes each, and I would hope after that Senators and the Amer-
ican people have a better sense of the nominee. I know I do. 

Yesterday we saw her demonstrate her knowledge of the law as 
well as her patience and good humor. She consistently spoke of ju-
dicial restraint, her respect for our democratic institutions, and def-
erence showed to Congress and judicial precedent. So I urge Sen-
ators to consider what additional questions they may feel they need 
to do in a second round. I have had several Senators tell me they 
will not need their whole time, and I do appreciate that because 
we have a lot to do if we want to complete the nominee’s testimony 
today. And I realize I have been pushing the schedule very hard. 
I appreciate the nominee’s forbearance, but I also appreciate my 
good friend Jeff Sessions and his willingness to work on this, be-
cause we have the memorial services for Senator Byrd that are 
scheduled on Thursday, Friday, and Saturday, and we have to fig-
ure out how we take those into account. 

Jeff, did you want to add anything? 
Senator SESSIONS. Well, I know that you do have some chal-

lenges in working through the schedule. I want to work with you. 
We do not want to and cannot in any way curtail the essence of 
this hearing. But we will definitely do what we can to be accommo-
dating, and I hope we can complete a full day about this in an ef-
fective way. 
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I do hope that we can learn more about the nominee. We see her 
gifts and graces in many different ways. Those are revealed, and 
her humor and her knowledge. But I think some of the critics who 
are saying, ‘‘Who is this nominee? Exactly what do you believe? ’’ 
might find it from the testimony difficult to know, Ms. Kagan, 
whether you would be more like John Roberts or more like Ruth 
Bader Ginsburg. 

So I think we need to know a little bit more what we can expect 
of you as a judge, and I hope today as we go forward maybe that 
will come through a little clearer. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much. 
Senator Whitehouse, you are recognized for 30 minutes. 
Senator WHITEHOUSE. Thank you, Mr. Chairman. 
Ms. Kagan, good morning. 

STATEMENT OF ELENA KAGAN, TO BE AN ASSOCIATE JUSTICE 
OF THE SUPREME COURT OF THE UNITED STATES 

Ms. KAGAN. Good morning. 
Senator WHITEHOUSE. Welcome back. 
Ms. KAGAN. Thank you. 
Senator WHITEHOUSE. The questions that we ask judicial can-

didates usually begin with a description of what I view as the role 
of the judge, and I would ask you to agree or disagree, if you 
would. I think that a Justice of the Supreme Court, for instance, 
must decide cases on the law and the facts before them; that they 
must respect the role of Congress as the representative body rep-
resenting the American people; that they must not prejudge any 
case but listen to every party that comes before them; and that 
they must respect precedent and limit themselves to the issues 
that the Court must decide. 

Do you agree that those are the proper roles of a Justice of the 
Supreme Court? 

Ms. KAGAN. I do agree with that, Senator Whitehouse. It is what 
I tried to express in my opening statement on Monday and in much 
of my testimony yesterday. 

Senator WHITEHOUSE. And on this matter of precedent, does 
precedent have an institutional role in the Court in terms of the 
separation of powers and the balance of power in the Constitution? 
Is it a means by which the Court restricts itself from taking steps 
outside of proper bounds in areas best left to the more political 
branches of Government? 

Ms. KAGAN. Senator Whitehouse, I think that is said very well. 
The doctrine of precedent is in large part a doctrine of constraint 
that ensures that improper considerations, improper factors will 
not come into judicial decisionmaking, that ensures that courts will 
decide every case on the law. It is also a doctrine of humility. It 
says that even if a particular Justice might think that a particular 
result is wrong, that that Justice actually should say to herself, 
‘‘Maybe I am wrong,’’ and maybe the greater wisdom is the one 
that has been built up through the years by many judges in many 
cases. 
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So precedent is a doctrine of humility, and it is very much what 
you said it is, a doctrine of constraint, a doctrine that binds courts 
and judges to the law. 

Senator WHITEHOUSE. And important within our notion of sepa-
rated powers, since the other branches operate under the check of 
the United States Supreme Court, that the United States Supreme 
Court as a court of final appeal has no check on itself. And the 
question who watches the watchman is very much pertinent to the 
Supreme Court or to any court of final appeal. And it is in that 
context, is it not, that respect for precedent takes on this limiting, 
separated powers, constraining function in the very structure of our 
democracy? 

Ms. KAGAN. Senator Whitehouse, that is correct. Respect for 
precedent and judicial restraint more generally are necessary for 
the reason you said, that the courts themselves have not been 
elected by anybody. There is no political accountability from the 
American citizenry. And there are precious few ways in which the 
legislature and the President can or should interfere with their 
function. They ought to be independent. But that places on them 
a responsibility which is also to be restrained. 

Senator WHITEHOUSE. So if you look at some of the big decisions 
that have been controversial and contentious—and I suppose one of 
the first would be Brown v. Board of Education, which created 
massive change across the country in our education system, di-
rected to take place with all deliberate speed, long overdue by 
many measures, but certainly a massively important decision in 
the lives of people across the country, that was decided by a Court 
that was unanimous. Roe v. Wade has perhaps been the most con-
troversial decision the Court has ever rendered. That was decided 
by a 7–2 Court. In both of those cases, Republican appointees and 
Democrat appointees joined the majority and supported the deci-
sion. 

And yet when you get to the recent Court, you see a different 
posture emerging. If you look at the Leegin decision as an example 
of a statutory case, that was the one you talked about yesterday 
where the antitrust laws were changed by the Court. The law did 
not change at the time, nor did the precedent. Correct? 

Ms. KAGAN. As far as I know, the precedent had not changed 
under Leegin, but, Senator Whitehouse, you will excuse me, I am 
not an antitrust expert, so I do not know whether there was any 
lead-up to Leegin. 

Senator WHITEHOUSE. But your testimony was that a new eco-
nomic theory yesterday—— 

Ms. KAGAN. I think that that is mostly—— 
Senator WHITEHOUSE.—had driven the change. 
Ms. KAGAN.—what Leegin was based on. 
Senator WHITEHOUSE. And I agree with that. I do not contest 

that. What is interesting, though, is that it threw out 96 years of 
precedent, and it did so 5–4 with that group of five Republican-ap-
pointed judges driving the 5–4. And, again, if you look at Heller, 
the Second Amendment had not changed. The precedent by defini-
tion had not changed. Heller changed the law, creating for the first 
time in 220 years a private right to bear arms that no previous Su-
preme Court had ever noticed. And, again, that decision was done 
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5–4 with Republican appointees only driving the law in a different 
direction by the narrowest possible margin. 

So I guess I want to ask you what you think about all these 5– 
4 decisions and what effort the Court should make to return to a 
collegial environment at the Court where even these highly conten-
tious decisions, like Brown v. Board of Education and Roe v. Wade, 
are driven either by unanimous or massive majorities of the Court 
rather than the slenderest possible majority and to try to reach 
across the partisan divide on the Court so it is not just Republican 
appointees acting together. Should there be any desire or motiva-
tion on the part of that group of five to reach their scope a little 
bit more broadly for the sake of the Court, for the sake of the coun-
try, for the sake of stability in the law, and not be so content with 
5–4 decisions? 

Ms. KAGAN. Senator Whitehouse, it is a hard question you pose 
because, on the one hand, every judge, every Justice has to do what 
he or she thinks is right on the law. You would not want the judi-
cial process to become in any way a bargaining process or a log- 
rolling process. You would not want people to trade with each 
other, you know, ‘‘You vote this way, and I will vote that way, and 
then we can get some unanimous decisions.’’ 

Senator WHITEHOUSE. But on the other hand—— 
Ms. KAGAN. Every judge has to do what he or she thinks the law 

requires. But, on the other hand, there is no question, I think, that 
the Court is served best and our country is served best when peo-
ple trust the Court as an entirely non-political body, when people 
look to the Court as doing what we know it ought to be doing, 
which is deciding cases that come before it on the best possible 
reading of the law. And I think—— 

Senator WHITEHOUSE. And the Court is capable of framing the 
decision that it makes in a narrower or more incremental way to 
attract a broader base of support on the Court without necessarily 
engaging in log-rolling or any of the behaviors that you think are 
inappropriate, and I do not contest that. But there are ways to get 
to a larger majority without engaging in those, are there not? 

Ms. KAGAN. Well, one of the benefits of narrow decisions gen-
erally—and there are a number of them, but one of the benefits of 
narrow decisions is that they enable consensus to a greater degree 
than broad, far-reaching decisions. And that is generally a benefit 
for the judicial process and for the country as a whole to try to 
reach consensus on what it is possible to reach consensus on con-
sistent with the law. 

Senator WHITEHOUSE. By definition, if the Court were to reach 
beyond the group of five that has driven so many of these recent 
decisions, they would be less able to move the law as dramatically 
as they have. That is just obvious, is it not? 

Ms. KAGAN. Senator Whitehouse, I want to make it clear that I 
am not agreeing to your characterizations of the current Court. I 
think that that would be inappropriate for me to do. 

Senator WHITEHOUSE. I understand that. 
Ms. KAGAN. And I am sure that everybody up there is acting in 

good faith. I do believe that one of the benefits of narrow decisions, 
of approaching one case at a time and in each case trying to think 
of the narrowest way to decide the case, is to enable consensus. 
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And consensus is in general a very good thing for the judicial proc-
ess and for the country. 

Senator WHITEHOUSE. And the reverse of that is also true, which 
is that if you reach for a larger base of support in the Court, you 
constrain yourself a little bit in how rapidly you are able to move 
the law in a particular direction. Correct? 

Ms. KAGAN. And I think what a judge should do is not to think 
about—you know, ‘‘Over the long haul, I want the law to move in 
this direction.’’ I think what a judge should do is to take one case 
at a time and—— 

Senator WHITEHOUSE. I know that is what you think. 
Ms. KAGAN. Well, I can only tell you what I think. 
Senator WHITEHOUSE. That is right. But if you were looking for 

a signal from the Court over what its intentions are, one very prac-
tical signal is that over and over again it is a Court that is willing 
to make very important decisions by a 5–4 majority rather than 
roll its decisions back, be a little bit more modest in the way it goes 
in its direction, and reach for a broader consensus on the Court. 
That is simply factually true, isn’t it? 

Ms. KAGAN. Senator Whitehouse, I am going to insist again, I am 
not characterizing the Court or any of the Justices on the Court, 
and just to say what I think is the right approach to judicial deci-
sionmaking. And I think it is—the right approach is to take one 
case at a time, to not be looking down the road and trying to figure 
out in what direction the law generally should go and how that 
case is going to lead to another case or—— 

Senator WHITEHOUSE. But, hypothetically, if judges were there 
with a larger purpose or on a mission to direct the law in a par-
ticular direction, clearly one of the indications of that—or at least 
it would be consistent with that if there were a lot of 5–4 decisions, 
wouldn’t it? Just as a matter of logic. 

Ms. KAGAN. Well, I do not think that—what I am most trying to 
make clear is that I do not think that any such agendas are the 
way anybody should conduct their business. 

Senator WHITEHOUSE. And I agree. 
Ms. KAGAN. And—— 
Senator WHITEHOUSE. Let me change the topic a little bit. What 

is the proper role of a court of appeal, a court of final appeal in 
particular, with respect to making findings of fact? Whose province 
is making findings of fact? 

Ms. KAGAN. Well, findings of fact are usually made in the district 
court, in the trial court, or with respect to other kinds of cases, of 
course, fact finding can be done by Congress. But appellate courts 
do not make findings of fact, do not have the competence to make 
findings of fact, so for the most part rely on the findings of fact 
made in other institutions. 

Senator WHITEHOUSE. That was my thought as well. I have spent 
some time doing appellate work, and my understanding was that 
particularly appellate courts do not do and particularly Supreme 
Courts do not do findings of fact. They have a record before them, 
and that is the record that they have to follow, and it is the courts 
below that make the findings of fact. So I was surprised in the Citi-
zens United decision when the Court concluded that—and this is a 
quote—‘‘independent expenditures, including those made by cor-
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porations, do not give rise to corruption or the appearance of cor-
ruption.’’ And why do you suppose the Court was willing to engage 
in that finding of fact, which I think all of us who have had any 
political experience at all, not only find to be odd in the sense of 
it is a finding of fact being made by a Supreme Court, but also it 
is a finding of fact that in everybody’s experience who has been 
near an election is actually wrong? 

Ms. KAGAN. Well, I talked before about my argument in Citizens 
United, and, of course, I approached that argument as an advocate 
for the U.S. Government, defending that statute and trying to de-
fend it as vigorously as I possibly could. And certainly a large part 
of my argument was to urge the Court to defer to Congress’ very 
extensive fact finding on this subject. And it was extensive. It oc-
curred over many years, and—— 

Senator WHITEHOUSE. And it ran exactly contrary to this par-
ticular finding of fact made by the Supreme Court, did it not? 

Ms. KAGAN. I think that what the Court was saying on the other 
hand was that this was a case in which political speech, paramount 
speech entitled to paramount First Amendment protection was in-
volved, and that the Government had failed to show that there was 
a compelling state interest that was narrowly tailored to the re-
striction—— 

Senator WHITEHOUSE. I understand that. That was the holding 
of the Court. But my focus is on this particular finding of fact that 
they made, which was, A, unusual and I think peculiar from a Su-
preme Court; B, factually wrong in everybody’s experience who has 
been around an election; and, C, actually, as you pointed out, di-
rectly contrary to the findings of fact that Congress had made in 
the 100,000-plus-page record that had been developed in prior 
cases. 

So it is just interesting that they would make that finding of fact. 
Clearly it is the core—analytically the core finding of fact necessary 
to take the step that they made to say that Congress has no busi-
ness limiting corporate spending in elections and corporations can 
spend as much as they please. If you want to go that way, this is 
the kind of finding of fact one would have to make. 

So it concerns me that it is there, and I would hope that if you 
get to the Court you are more restrained in terms of making find-
ings of fact at the Supreme Court level, particularly those that ap-
pear to diverge from the actual facts and from the Congressional 
record that is the ordinary way in which these facts get to the 
Court. And I assume that you would agree that to be modest with 
respect to findings of fact as well. 

Ms. KAGAN. Senator Whitehouse, I do think Congressional fact 
finding is very important and that courts should defer to it. It does 
not mean that fact finding is either necessary or sufficient. Some-
times Congress can make no findings of fact at all, and the Court 
should still defer to Congress. And, on the other hand, sometimes 
Congressional fact finding cannot save a statute, but in very sig-
nificant measure, the courts should defer to Congressional fact 
finding, and they should do so because they should realize that it 
is Congress rather than courts that has the competence to engage 
in that kind of fact finding, to develop evidence, to call wit-
nesses—— 
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Senator WHITEHOUSE. The rule, in fact, is nearly absolute. I 
mean, really the only time when it is OK for a court to make a 
finding of fact is when it goes to the point where a court can take 
judicial notice of something as a completely uncontested baseline 
fact. Isn’t that the law on this? 

Ms. KAGAN. Courts in general have neither the competence nor 
the legitimacy to do fact finding in the way that Congress can do 
fact finding. 

Senator WHITEHOUSE. So to go back to my premise, which you 
do not accept—and, you know, I understand that that is the frame 
of our discussion—that there may be judges on the Court who have 
a particular mission right now and are selectively knocking out 
precedent that does not coincide with their ideological views, if one 
wished to continue to do that—assuming my premise to be true. I 
know you do not accept it, but assuming my premise to be true, if 
there were judges who had that point of view and were on a mis-
sion to move the law in a particular direction and wanted to con-
tinue to do it, it strikes me that one way that they would try to 
continue to do that would be to try to create an analytical method 
or analytical machinery that supported the continuing effort. And 
in that regard, I was interested in Chief Justice Roberts’ concur-
ring opinion in Citizens United where he talks about precedent that 
actually impedes—this is his quote—’’actually impedes the stable 
and orderly adjudication of future cases.’’ 

I think through the whole hearing we have had sort of a baseline 
premise in our discussions with you that precedent is what prece-
dent is. It has been decided. You do not have an opinion as to 
whether you like it or not. It is the precedent and you are bound 
by it. But here is the Chief Justice saying that some precedent ‘‘ac-
tually impedes the stable and orderly adjudication of future cases.’’ 
And here is how you find out what that precedent is, according to 
the Chief Justice in his concurring opinion: when the precedent’s 
validity is so hotly contested that it cannot reliably function as a 
basis for a decision in future cases. 

Now, if that is a theory of precedent, does that not allow a deter-
mined group of judges on the Court to hotly contest precedent that 
they do not like and gradually undermine it until it reaches the 
point that it is so hotly contested that it cannot reliably function 
as a basis for a decision and they can now topple that precedent 
as impeding the stable and orderly adjudication of future cases? 
Analytically, setting aside the fact that you disagree with my 
premise, analytically isn’t that the way that works? 

Ms. KAGAN. Senator Whitehouse, I think that the Chief Justice 
was not the first in that opinion to make the argument that if a 
precedent is hotly contested, in his words, has been subject to very 
continuing disagreement and dispute, that that weakens it as a 
precedent. 

Now, other courts at other times have said the opposite, that 
that should not function as a reason to weaken the precedent. So 
I think that there is—even prior to the Chief Justice’s statements, 
I think that there are competing statements, competing views on 
this question. 

I think—— 
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Senator WHITEHOUSE. I understand that, but my point is that if 
you were a judge who wished to go out and selectively undermine 
and topple precedent that you did not agree with because you had 
a particular point that you wished to drive the law toward, isn’t 
this a very useful doctrine because you are now in a position to 
hotly contest the precedent that you do not like and use your own 
disagreement with it to undermine it and take it down? Isn’t it in 
that sense a doctrine that we should regard with some caution, 
given the role of precedent as a limiting factor in the separation 
of powers and the very balance of power of our Government? 

Ms. KAGAN. I do believe, Senator Whitehouse, that it should be 
regarded with some caution. I think that the stronger reasons and 
the reasons that the Court more frequently relies upon to reverse 
precedent has to do with its workability and has to do with wheth-
er either legal doctrine or empirical facts have eroded the prece-
dent. I do think that the Chief Justice made some points with re-
spect to those issues as well in his concurring opinion. But in any 
event, I think that those are the two—the two more standard bases 
for deciding that a precedent really does have to be reversed. 

Senator WHITEHOUSE. I think it was Senator Cornyn on the 
other side who said that, to use his words, ‘‘I think it would be a 
strange system indeed if our system allowed for precedent to be 
disrespected and become not binding any longer.’’ And it strikes me 
that this system where judges on the Court can continue to hotly 
contest precedent they do not like, undermine it, and topple it 
meets that ‘‘strange system indeed’’ standard. 

Let me turn to the question of the jury. I spoke about that in my 
opening remarks briefly. Again, back to the Constitution, if you set 
up the various institutions of Government, here we are the Senate, 
one of the institutions of Government, engaged in our advice and 
consent to a nomination by the President of the United States, an-
other institution of Government, for a nominee to the Supreme 
Court, a third institution of Government. Another institution that 
is repeatedly referenced in the Constitution and Bill of Rights, 
three times total, is the jury. 

Could you comment on the extent to which the jury was seen by 
the Founders as an institution of Government, as what de 
Tocqueville called a mode of the sovereignty of the people? 

Ms. KAGAN. I think it was, Senator Whitehouse. You know, we 
learn about the separation of powers system and how the three 
branches of Government are designed to check each other. But the 
Framers also had a very strong view that there was another check 
in the system, and that check was the people and that the institu-
tion that the people often functioned as part of was the jury. And 
to the Framers, the jury was an extremely important mechanism 
in checking the other branches of Government. 

Senator WHITEHOUSE. Because they had seen corrupt colonial 
Governors and were suspicious of executive power, were they not? 

Ms. KAGAN. That is my understanding, Senator Whitehouse. 
Senator WHITEHOUSE. And they had seen the power of the early 

legislatures. I think Thomas Jefferson said, ‘‘We have traded in one 
tyrant for 237,’’ once he saw the Virginia Assembly begin to act, 
and that is why they had to go back and design the balanced sys-
tem of powers. And they were sympathetic to press attacks, so they 
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could imagine an individual who the Governor was predisposed 
against, who was in the pockets of the enemy of this individual. 
They could imagine the individual being on the wrong side of the 
General Assembly or the legislature. They could imagine an indi-
vidual who the owners of the paper had turned on and were mar-
shalling public opinion against. And I believe that they wanted to 
create one last sanctuary where all of that money, power, influence, 
and public opinion would not hold sway. And that is why they es-
tablished the jury, with regular citizens, and we protect it with 
laws that make tampering with a jury a crime. Do you agree? 

Ms. KAGAN. I think, Senator Whitehouse, that the jury was an 
extremely important mechanism to the Framers, and it was a 
mechanism designed to check other institutions of Government. 

Senator WHITEHOUSE. As sort of a last—when everybody else is 
gone, you can still get a fair hearing in court before the jury. 

Ms. KAGAN. I think certainly the Framers believed in an inde-
pendent judiciary generally, and there is no question that within 
the judicial branch they thought that the jury played a very signifi-
cant role. 

Senator WHITEHOUSE. So when the Supreme Court threw out the 
Exxon punitive damages award of $5 billion, just 1 year’s profits for 
Exxon, when they ran the tanker aground in Prince William 
Sound, and did so on the basis, in part, of predictability for cor-
porations, there was a clear value judgment there with consider-
able history and constitutional law and original intent surrounding 
the jury on the one side of that equation and the convenience and 
predictability for corporations on the other side of that equation. 
Correct? 

Ms. KAGAN. Well, I do think the Court in Exxon was struggling 
with values on both sides. I would agree with that. 

Senator WHITEHOUSE. And in that particular case, the institution 
of the jury lost, and the predictability for corporations won. 

Ms. KAGAN. In that particular case, the Court held under a kind 
of maritime common law that punitive damages could go—— 

Senator WHITEHOUSE. No higher than compensatory damages. 
Ms. KAGAN—[continuing]. No higher than compensatory dam-

ages. 
Senator WHITEHOUSE. Because, otherwise, it became unpredict-

able for corporations. 
Ms. KAGAN. It became unpredictable that there was no civility in 

the system. 
Senator WHITEHOUSE. Correct. Thank you for our time together. 

I wish you well. And I appreciate how well and with what good 
humor and how openly you have answered all of our questions 
through this long ordeal. 

Ms. KAGAN. Thank you, Senator. 
Senator WHITEHOUSE. Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you, Senator Whitehouse, and thank 

you for the time you have spent on this. 
Senator KLOBUCHAR. 
Senator KLOBUCHAR. Thank you very much, Mr. Chairman. 
Solicitor General Kagan, you had an incredibly grueling day yes-

terday and did incredibly well, but I guess it means you missed the 
midnight debut of the third ‘‘Twilight’’ movie last night. We did not 
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miss it in our household, and it culminated in three 15-year-old 
girls sleeping over at 3 a.m. So I have this urge to ask you about 
the famous—— 

Ms. KAGAN. I did not see that. 
Senator KLOBUCHAR. I just had a feeling. I keep wanting to ask 

you about the famous case of Edward versus Jacob or the vampire 
versus the werewolf. 

Ms. KAGAN. I wish you wouldn’t. 
Senator KLOBUCHAR. I will refrain—well, I know you cannot com-

ment on future cases, so I will leave that alone. 
I read a few weeks ago this article that I thought was good in 

the Washington Post by Donald Ayer, who is the former Deputy So-
licitor General in the Reagan administration, and he talks a lot 
about what he thinks these hearings should be about, but he also 
makes some references to the balls and strikes analogy. And as you 
know, when Chief Justice Roberts was nominated to the Supreme 
Court and sat in the seat you are currently in, he famously told 
this Committee that judges are like umpires. Umpires do not make 
the rules. They apply them. He said that it was his job to call balls 
and strikes. And I was wondering if you could just talk about that 
metaphor. Do you think the balls and strikes analogy is a useful 
one? And does it have its limits? 

Ms. KAGAN. Senator Klobuchar, I think it is correct in several 
important respects, but like all metaphors, it does have its limits. 
So let me start with the ways in which I think it is an apt meta-
phor. 

The first is kind of the most obvious, which is that you expect 
that the judge, as you expect the umpire not to have a team in the 
game—in other words, not to come onto the field rooting for one 
team or another. You know, if the umpire comes on and says, you 
know, I want every call to go to the Phillies, that is a bad umpire. 
Is that your team? 

[Laughter.] 
Senator KLOBUCHAR. Not exactly. The Twins. 
Ms. KAGAN. I was pointing to Senator Kaufman. I am sorry. 
And the same for the judge. So, you know, to the extent that 

what the umpire suggests that there has got to be neutrality, that 
there has got to be fairness to both parties, of course, that is right. 

The second thing that I think is right about the metaphor—and 
I think that this is what the Chief Justice most had in mind, if I 
remember his testimony correctly—is that judges should realize 
that they are not the most important people in our democratic sys-
tem of Government. They have an important role. Of course, they 
do. We live in a constitutional democracy, not a pure democracy. 
And judges have an important role in policing the constitutional 
boundaries of our system and ensuring that governmental actors, 
other governmental actors do not overstep their proper role. But 
judges should recognize that that is a limited role and that the pol-
icymakers of this country and the people who make the funda-
mental decisions for this country are the people and their elected 
representatives, whether in Congress or in the executive branch. 
And I think that that is right, too, as I have tried to say on many 
occasions throughout these hearings. 
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I suppose the way in which I think that the metaphor does have 
its limits—and I believe that this is in line with what Mr. Ayer was 
talking about—was that the metaphor might suggest to some peo-
ple that law is a kind of robotic enterprise, that there is a kind of 
automatic quality to it, that it is easy, that we just sort of stand 
there and, you know, we go ‘‘ball’’ and ‘‘strike’’ and everything is 
clear-cut and that there is no judgment in the process. And I do 
think that that is not right, and it is especially not right at the Su-
preme Court level, where the hardest cases go and the cases that 
have been the subject of most disputes go. 

As to that, I think that there is—judges do in many of these 
cases have to exercise judgment. They are not easy calls. That does 
not mean that they are doing anything other than applying the 
law. I said yesterday on a couple of different occasions it is law all 
the way down. You know, you are looking at the text, you are look-
ing at structure, you are looking at history, you are looking at 
precedent. You are looking at law and only at law, not your polit-
ical preferences, not your personal preferences. But we do know 
that not every case is decided 9–0, and that is not because anybody 
is acting in bad faith. It is because those legal judgments are ones 
in which reasonable people can reasonably disagree sometimes. So 
in that sense, law does require a kind of judgment, a kind of wis-
dom, and there are frequently clashes of constitutional values. Sen-
ator White House talked about one such clash, but there are many 
of them. And judges have to, you know, listen to both sides and 
cast each argument in the best possible light, but sometimes they 
are not going to agree. 

Senator KLOBUCHAR. And one of the things he says in this arti-
cle, he makes that point and talks about how these hearings should 
actually focus not on what he calls the simple cleverness and abil-
ity to score debater’s points, but of greater relevance when you look 
at the whole universe of trying to make decisions between plausible 
alternatives on different cases. He said, ‘‘The greatest relevance for 
a nominee is a demonstrated history of good judgment and pru-
dence in life as in legal work.’’ And he makes the argument that 
that should be the focus of those hearings. 

So along these lines, I am going to just ask some of your work 
experiences and how you think that they help you to be a better 
judge and what you bring to the bench because of that. 

Senator Schumer had asked you about your work as Dean of 
Harvard Law School, and you said the thing you learned most from 
that was listening. And I wondered how will that experience be-
yond listening even—what will you bring from that experience to 
the bench? And what lessons have you learned that will make you 
a good Justice? 

Ms. KAGAN. Senator Klobuchar, I guess I will start by just saying 
that that listening was the most important lesson. I was so struck 
when I read this statement by Justice Stevens about under-
standing before disagreeing, and he had said that about the Justice 
whom he clerked for. And I thought, you know, that is about the 
best thing that you can say about a person, that the person does 
listen and try to understand things from the other point of view be-
fore deciding to disagree, and, you know, maybe deciding not to dis-
agree because of the listening and the understanding that has 
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taken place. So that is, I hope, something that I had to learn a lit-
tle bit during my time as dean. 

But I guess otherwise—you know, Mr. Ayer said prudence and 
judgment. I do think that when you run an institution with, you 
know, many, many employees, with a big budget, with just, you 
know, lots of the kinds of problems that—any person who runs a 
business or runs an organization just knows the wide variety of 
things that come across your plate every day, and, you know, you 
exercise a lot of muscles when you do something like that, and they 
are muscles that I had never exercised before, and it gave me 
grounding in a lot of things that I otherwise would not have had 
grounding in. And it made me, I think, you know, very aware of 
other people, I think, in a way that maybe I would not have been 
had I been just a professor all my life, because so many people 
come to your office with just life problems, and you get exposure 
to, you know, so many different sorts of issues that people are 
struggling with and that people are confronting in their lives, and 
it becomes a little bit your life, too. And, you know, I hope that that 
made me a better person. 

Senator KLOBUCHAR. You know, as the Solicitor General, you got 
to actually argue cases before the Supreme Court. How has that ex-
perience informed your appreciation for oral argument and what 
you think are good oral arguments, bad, what techniques do you 
think work? 

Ms. KAGAN. Well, first I will say that it has very much deepened 
my appreciation of the Court itself, and I hope that this was some-
thing that I conveyed in my opening statement, is that you go up 
there and you get to the podium, and there are nine people, and 
every single one of them is so prepared to talk about the case, so 
into the case, so engaged, obviously so smart, and so, I think, try-
ing to get it right. And so I have developed a real appreciation for 
the Court through those oral arguments. 

What do I think is a good oral argument? I think you have to 
answer the judge’s questions. I think they are impatient when peo-
ple try to give speeches or when people go up to the podium and 
just try to make their points. I have four points I want to make; 
I am going to make those points again and again and again. And 
the Justices, I think, they have your briefs, they have read your 
briefs, and, you know, the striking thing is that they really have 
read your briefs. They know your briefs. So they do not want to 
hear you repeat your briefs. What they want to hear you do is re-
spond to their questions, and I think good advocates know that, 
and they know that even if it means going down a road that—you 
know, their great points are in some other direction, but it makes 
sense to go down the road that the Court wants you to go down, 
because that is what the Court is interested in, and it is only if you 
address the Justices’ real concerns that you are going to win your 
case. 

Senator KLOBUCHAR. So if you are confirmed, then we will con-
sider those tips for those that go before you. 

The other thing I wanted to get to, back to this judicial philos-
ophy piece of what we are talking about here, and that is this back 
to the master’s thesis you wrote—know it was before you were in 
law school—that you and Senator Grassley discussed. But in that 
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thesis, you wrote that, ‘‘Supreme Court Justices live in the knowl-
edge that they have the authority either to command or to block 
great social, political, and economic change. At times, the tempta-
tion to wield this power becomes irresistible.’’ 

What in your character or your experience will help you deal 
with this temptation when you are on the bench? 

Ms. KAGAN. Well, I again want to say what I said yesterday, is 
that let us just throw that piece of work in the trash, why don’t 
we? You know, that it was something that I wrote before I went 
to law school and did not know much, did not understand much 
about law, and certainly about the way judges should work. 

I just think every judge just has to be committed to the kind of 
principles of restraint that I have tried to talk about in this hear-
ing, and every judge has to realize that the people of this country 
get to make the fundamental decisions about this country. And I 
do think that my experience working in other branches of Govern-
ment, in the executive, and working a good deal with Congress, will 
remind me of that if anything were needed to remind me of that, 
because what I did take away from those experiences was really a 
profound respect for the political process and for how policy deci-
sions are made. And not every single one of them looks pretty, and, 
of course, no single person is going to agree with every result that 
comes out of Congress or any other political institution. But I do 
believe that there is real wisdom in the American people, and that 
wisdom gets channeled through institutions like this one, and that 
in the main we are well served by our political institutions, and 
that even when we are not, it is just not up to courts to correct 
that. 

So, you know, I think that the experiences that I have had in 
government are good reminders of just the importance of the demo-
cratic branches of our Government in making the fundamental pol-
icy decisions that affect our country. 

Senator KLOBUCHAR. Very good. The other part of your job will 
be to write opinions, and in a 1996 article on the First Amendment 
you discussed a case actually from my State, RAV v. City of St. 
Paul, and you noted that Justice Stevens criticized part of the Su-
preme Court’s approach in that case, characterizing it as ‘‘an ad-
venture in a doctrinal wonderland.’’ 

How as Justice Stevens’ successor would you work to make sure 
the Supreme Court’s opinions are both well grounded and acces-
sible to the general public? 

Ms. KAGAN. Senator Klobuchar, I should say it is an important 
question, but I will just say I think in the end I disagreed with Jus-
tice Stevens more than I agreed with him in that opinion. 

Senator KLOBUCHAR. Right. 
Ms. KAGAN. But I do think it is sometimes a fair criticism, the 

criticism that Justice Stevens made, and it suggests something 
about maybe some decisions’ lack of connectedness to sort of facts 
on the ground. And I would say two things about that. 

The first is that courts have to be really attentive to the facts of 
a case, that courts cannot be sort of spinning legal doctrine irre-
spective of the facts in a case that have been presented to them, 
because the whole idea of courts in our system is that the courts 
are not deciding abstract legal questions. They are not just sort of 
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philosophizing about proper legal approaches. They are deciding ac-
tual cases and controversies. And what it means to decide an ac-
tual case or controversy is to think about the application of law to 
facts, and what that requires is that you really understand the 
facts, that you really—that you delve through the record, that you 
get your absolute best sense of what the actual conditions and cir-
cumstances of the parties are. So that would be the first point I 
would make. 

I guess the second thing is actually that even going beyond that, 
that it is often an important part of principled judicial decision-
making to take into account the actual consequences of a legal rule. 
And this appears in a number of different areas. I will give you 
one, which is procedural due process, the 14th Amendment. We are 
more used to talking in these hearings about the substantive due 
process aspect of the 14th Amendment, but the procedural due 
process aspect is very important. It is the set of requirements that 
say when an individual comes and challenges the Government, 
says the Government has denied me some benefit that the Govern-
ment owes me. The question is what procedures is that person enti-
tled to to make that challenge. And the test the Court uses is a 
very practical one. It says, well, if we gave you more procedures, 
how much would that increase the accuracy of our determinations? 
And, also, if you were wrongly deprived of some benefit, how much 
would that hurt you? And, also, what is the burden that these pro-
cedures are likely to impose on the Government? What is the ac-
tual cost that the Government is going to have to incur? And it bal-
ances those things, and that is an example of how in some areas 
the Court has, and I think appropriately, looked to the real world, 
the practical effects of a particular legal rule. 

Senator KLOBUCHAR. All right. So you are not talking about driv-
ing a result; you are talking about how the results, knowing what 
the results could be, should be considered. 

Ms. KAGAN. Yes. You are totally not talking about driving the re-
sults. This is anything but a results orientation in the way people 
sort of think, oh, I want this side rather than that side to win. That 
is inappropriate in every and all circumstance. But there are places 
in which the legal doctrine and even the constitutional doctrine 
does take into account practical effects. 

Just another quick example is Fourth Amendment search and 
seizure cases, where the Constitution speaks of unreasonable 
searches and seizures. And one of the things that the Court takes 
into account in deciding what is a reasonable search and seizure 
and what is an unreasonable search and seizure is some practical 
impacts on the people who are searched, but also very much on the 
police. You know, how can we create a set of—you know, how can 
we create a doctrine that the police will find to be workable so that 
they will know when to search and when not to search, when they 
have to get a warrant and when they do not have to get a warrant. 

Senator KLOBUCHAR. Well, along those lines, last year the Su-
preme Court decided, as you know, Melendez-Diaz v. Massachu-
setts, a case about the Confrontation Clause in the Sixth Amend-
ment. And the Court held that it violated the Confrontation Clause 
for a prosecutor to submit a chemical drug test report without the 
testimony of a forensic scientist. It was a 5–4 decision. It did not 
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split along ideological lines. And I was concerned about the decision 
just because, again, of the practicality of how all this would work 
for prosecutors, and, actually, this year the Supreme Court had an-
other case, Briscoe v. Virginia, which raised the same question. 
And I was hopeful that the Court might limit Melendez-Diaz. 
Twenty-six Attorneys General, including the Attorney General of 
Minnesota, chimed in, explaining that it was already negatively af-
fecting drug prosecutions in some States. And actually as Solicitor 
General in the Briscoe case, you submitted an amicus brief that 
supported the position of the State. And I thought you could dis-
cuss this, elaborate on the position and why you think it is impor-
tant, if you look—because I figure you are not going to be able to 
get involved in this case if you are a Justice, but just if you could 
talk about the results and what could happen with a case like this. 

Ms. KAGAN. Well, I will not be able to get involved in this case. 
I am sure that there are other issues that will be coming down the 
road about the Confrontation Clause. I will try to steer clear of 
that. 

As you say, Senator Klobuchar, the U.S. Government did file a 
brief in that case, and it supported, whatever it was, 26 or 27 
States which were concerned about the effects of the Court’s prior 
ruling on law enforcement and particularly were concerned about 
the ability of governments to present evidence—this was evidence 
of drug testing—without going to great expense and burden to get 
every lab analyst into the courtroom. 

Senator KLOBUCHAR. Right. I think in Virginia the statute said 
they could bring them in if there was a question, if it was disputed. 
But if it was not disputed, they did not have to bring the lab ana-
lyst in. And the Supreme Court decided not even to go into that 
and say, well, that would be fine. 

Ms. KAGAN. Yes. I think the Court just remanded the case back 
to the lower courts to decide it, and decided, you know, not to say 
anything more about this issue in that case. The Government had 
urged them to do so because of the kinds of practical issues you 
raise. 

I think the Court’s analysis now in this area does not focus on 
those practical questions. The Court’s analysis simply asks, says, 
Is the evidence in question testimonial, which an affidavit from a 
drug analyst would be? And if it is testimonial, the only way in 
which it can be admitted in court is if the person who has made 
the affidavit, who has written the affidavit is unavailable and was 
previously subject to cross-examination. So it is a pretty bright-line 
rule, and it has had the effects on States that you mentioned. But 
it is—the approach is now settled law, and I will say—I will say 
one thing about this. I think it sort of suggests something different 
about the judicial process that is a point I have been trying to em-
phasize. 

I think that the Justice who has been primarily responsible for 
this understanding of the Confrontation Clause. And it is an under-
standing of the Confrontation Clause, you know, that works well 
for criminal defendants. 

Senator KLOBUCHAR. That is a nice way of saying it. 
Ms. KAGAN. Criminal defendants love this rule. Prosecutors do 

not like this rule. 
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The person who has been most responsible for this approach is, 
I think, Justice Scalia, and I do not think that Justice Scalia is any 
great fan of—you know, if you gave him a criminal defendant and 
gave him a prosecutor and said, ‘‘Choose,’’ I do not—you know, I 
think we would know which way he would choose. It is actually a 
good example of where a person’s view of the law comes out a dif-
ferent way from, you know, which party they might want to have 
win. And that is a great thing for a judge to do. All judges, that 
should happen in their lives, that their view of the law leads them 
in a direction which, you know, if they were a legislator or if they— 
you know, they would not come out that way. 

Senator KLOBUCHAR. Well, I just hope you will take to heart one 
of the comments written about Justice O’Connor when she retired. 
Someone said, ‘‘On an attentive reading, many of the Justice’s opin-
ions were infused with a keen sense of what it felt like to live in-
side the shoes of affected litigants and ordinary citizens and with 
an almost urgent need to make certain that the outcome of the 
case, while doctrinally sound, was also workable.’’ And they went 
on to talk about her approach and a focus on pragmatism. 

And when I think about this Melendez-Diaz case and some of the 
other ones before the Court, in addition to some of the other issues 
my colleagues have raised—and this is not an ideological argu-
ment. It is just a practical argument of having someone that will 
go in there and think about the effect that some of these decisions 
have on ordinary citizens. So I hope you will take that to heart. 

The last thing I wanted to ask as the daughter of a former re-
porter is just about—there has been a lot of talk about the First 
Amendment as it relates to political speech, but I just want to talk 
for a minute on New York Times v. Sullivan. And in 1993, you 
wrote a book review and you discussed the Supreme Court’s deci-
sion in that case, which, as you know, was a critically important 
decision for libel law and for the First Amendment specifically. And 
your 1993 piece recognized how important the Sullivan decision 
was for First Amendment jurisprudence, but discussed the fact that 
the actual malice standard had been applied in libel cases that dif-
fered a great deal from those facts in Sullivan back in the 1960s 
with the civil rights movement. 

You wrote in that review, ‘‘The obvious dark side of the Sullivan 
standard is that it allows grievous reputational injury to occur 
without monetary compensation or any other effective remedy.’’ 
And you wondered, ‘‘Is an uninhibited defamatory comment an un-
ambiguous social good? That is, does it truly enhance public dis-
course? ’’ you asked. And I wondered if you agreed with your past 
comments on Sullivan and whether or not your last few months 
going through the media focus with your confirmation hearing has 
changed your opinion or strengthened it in any way, Solicitor Gen-
eral? 

Ms. KAGAN. OK. I think people should be able to write anything 
that they want about me, and I do not think that I should be able 
to sue them for libel. 

[Laughter.] 
Senator KLOBUCHAR. Very good. But how about the case itself 

and with the changing Internet and other, you know, more social 
media and bloggers? I mean, does that affect anything? And how 
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about your past comments? Do you want to add to those from the 
book review? 

Ms. KAGAN. It has been a long time since I read that book re-
view, but I think that the point that the book review was making 
was, on the one hand, what an iconic decision New York Times v. 
Sullivan is, how important it has been to the development of our 
First Amendment law, how vital it is to a system of free expression 
to have newspapers and other people who speak—it is not just 
newspapers, as you suggest. I mean, given the way the media has 
developed, there are so many different ways to express thoughts in 
our world now. And to have these speakers insulated from libel 
suits by people who are in this public sphere, who are public offi-
cials or who are public figures, and to have an extremely, ex-
tremely high bar before those people can recover for any libel that 
may have been done them. 

I guess the question that I was asking in that review—and I con-
tinue to think it is a real question—is how far should that go in 
the sense of—we should understand that libel can harm people, 
that reputational harm is real harm, and that people can suffer 
great damage from their reputations being inaccurately besmirched 
through utterly false statements. 

And I guess the question that I asked was whether there were 
some contexts where the person had not put themselves into the 
public sphere in any real way, where the person was, you know, 
a private actor trying to mind his or her own business and sort of 
became dragged into the spotlight and something terrible was said 
about that person in a way that had harmed that person. The law 
actually does treat that person somewhat differently in libel law, 
but the question I was asking was whether the balance had been 
struck appropriately in that sort of case, where the values of the 
First Amendment in uninhibited political speech are not so much 
evident, and where the personal harm can be great. 

It has been so many years since I read that article, I am not ex-
actly sure how I came out on that question. But I think it is a real 
question, and even as we understand the absolute necessity for a 
kind of New York Times v. Sullivan sort of rule and for protection 
of speakers from libel suits, from defamation suits, even as we un-
derstand that, you know, we should also appreciate that people 
who did nothing to ask for trouble, who did not put themselves into 
the public sphere, can be greatly harmed by—when something goes 
around the Internet and everybody believes something false about 
a person, that is a real harm, and the legal system should not pre-
tend that it is not. 

Senator KLOBUCHAR. Well, thank you very much, and thank you 
for putting yourself in the public sphere today. And as I said at the 
beginning, you have done a very good job. I appreciate it. 

Ms. KAGAN. Thank you. 
Chairman LEAHY. Thank you very much, Senator Klobuchar. 
Senator Kaufman, thank you for being here. 
Senator KAUFMAN. Thank you, Mr. Chairman. 
Good news. When you get to Senator Franken and me, you are 

at the end of the road. 
Ms. KAGAN. That is not what they tell me, you know. 
Chairman LEAHY. On the first round. 
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Senator KAUFMAN. The first round. 
Some of my colleagues have suggested that you are too political 

because of your service on the Domestic Policy Council. Can you 
talk a little bit about the difference between serving on the Domes-
tic Policy Council as opposed to serving on the Supreme Court? 

Ms. KAGAN. There is a huge difference, Senator Kaufman. In the 
Domestic Policy Council, I was an aide to President Clinton. I was 
carrying out—helping President Clinton to carry out his domestic 
policy goals and objectives. As you know, I worked on a variety of 
issues. I worked on education. I worked on public health, particu-
larly tobacco. I worked on anti-crime measures. I worked on the 
measures involved in ending the old welfare system. I worked on 
a number of things. I am very proud of my service there. I think 
I contributed to doing some good things for people across this coun-
try. But it is an entirely different role. I was, you know, not pri-
marily looking—there was a period of time in the White House 
where I was also a lawyer, but when I was a policy aide, I was not 
primarily looking at things as a lawyer. And even as a White 
House lawyer, you are a lawyer for a particular administration’s 
perspective and a lawyer for a President who is trying to achieve 
a certain set of goals. 

As a judge, you are on nobody’s team. As a judge, you are an 
independent actor, and your job is simply to evaluate the law and 
evaluate the facts and apply the one to the other as best, as most 
prudently, as most wisely as you can. 

You know, the greatness of our judicial system lies in its inde-
pendence, and that means when you get on the bench, when you 
put on the robe, your only master is the rule of law. And, you 
know, regardless what political administration you might have 
worked for in the past—and there are many Justices on the Court 
who have worked for—either for Congress or for the Executive, but 
just like all of them have, I would, if I am fortunate enough to be 
confirmed, you know, put on that robe and be independent and not 
favor any political party. 

Senator KAUFMAN. I mean, some of them—Sandra Day O’Connor 
even was an elected official herself. 

Ms. KAGAN. Sandra Day O’Connor was an elected official herself. 
That is true. I will give you another example. It is a great example. 
He is actually one of my favorite figures in Supreme Court history, 
who is Robert Jackson. Robert Jackson was such an executive 
branch man. He had had a series of positions in the executive 
branch, including in my role, including as Solicitor General and At-
torney General, and he was also in a way that very few Justices— 
well, a few, but he was very close personally to Franklin Roosevelt. 
Even before he had occupied this set of positions, they were real 
friends. And Justice Jackson, you know, he got to the Court, and 
the executive branch never counted on his vote. Quite the opposite, 
that he was as independent as they come. And, you know, the case 
that everybody knows about, of course—and it is kind of the iconic 
case—is what he did in Youngstown, where President Truman 
closes the steel mills and says that this is vital for the national se-
curity of the country, and the question comes to the Court. And I 
think for sure President Truman must have thought, Oh, well, you 
know, Robert Jackson will vote with me. And Robert Jackson did 
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nothing of the sort. Robert Jackson voted against the ability of the 
Executive to take an action like that and wrote one of the—I think 
probably the strongest opinion ever written on the subject of execu-
tive power. 

So, you know, that is the kind of independence that I think a 
judge has to show, and I think—I think it is sort of a natural con-
sequence of assuming that position. 

Senator KAUFMAN. I want to talk a little about Leegin. It has 
been talked about in a number of different places, and both sides— 
everyone on the Committee, I think, practically, has talked about 
precedent and stare decisis at least once in the last two or three 
Supreme Court hearings. So I think it an important case because 
it overturned 96 years of precedent. 

Now, the one point that—if Congress, you know, whether Con-
gress has the right to make the facts or Congress has the right to 
make the rules, during this 96 years Congress could have changed 
this rule if they came up with a new economic theory, anytime they 
wanted to. Correct? 

Ms. KAGAN. That is true, Senator Kaufman. I will push back a 
little bit, though, and say that the antitrust area is a kind of spe-
cial area with respect to statutory interpretation that courts have 
been considered to have more common law power in this area be-
cause of the breadth with which and the generality with which the 
antitrust statutes are framed. 

Senator KAUFMAN. Right, but this is a new—a new economic the-
ory is different than a new set of facts or new things we learn 
about as we go along. I am just making the point that Congress 
could have stepped in at any time during those 96 years if they 
thought there was a new economic theory that was relevant and 
changed the law. 

Ms. KAGAN. Congress surely could have stepped in at any point 
and, indeed, could do so now. 

Senator KAUFMAN. Right. And in Illinois Brick, another Supreme 
Court antitrust case, Justice White wrote, and I quote, ‘‘In consid-
ering whether to overturn precedent, we must bear in mind that 
considerations of stare decisis weigh heavily in the area of statu-
tory construction where Congress is free to change this Court’s in-
terpretation of its legislation.’’ 

Do you agree with Justice White on that? 
Ms. KAGAN. I think it is a longstanding principle, a very well ac-

cepted one, and I do agree with it, that stare decisis is at its high-
est in the area of statutory interpretation. And the answer is what 
you just gave, that, look, if the Court got it wrong, Congress can 
change it. And if Congress has not changed it, it suggests some-
thing, at least, about whether the Court got it wrong. And that is 
a very different kind of situation than when the Court makes a 
constitutional ruling, where the Court makes a constitutional rul-
ing and everybody has to live with it and abide by it regardless 
whether it is wrong. Nobody can change it. So if it is really wrong 
or really unworkable, it is up to the courts. Not so with respect to 
statutes. 

Senator KAUFMAN. And Justice Roberts was right when he said 
stare decisis is not always the only consideration, just like you said 
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in constitutional cases and other cases stare decisis does not over-
rule everything. But it is a major consideration. 

Ms. KAGAN. Stare decisis is a major consideration, and it is at 
its height where statutes are concerned. 

Senator KAUFMAN. Right. I am concerned about Leegin because 
it seems to me an example—and this has been talked about by a 
number of my colleagues on both sides of the aisle, where you have 
results-oriented decisionmaking, and it just seemed to me five Jus-
tices decided to overturn precedent simply because they did not like 
the outcome that precedent dictated or the economic theory em-
bodied, no matter what the Congress did. I mean, that just seems 
clear to me. 

Without regard to your views on Leegin, please tell us, if con-
firmed, what factors do you consider when you are asking to over-
turn a settled issue of statutory construction? 

Ms. KAGAN. Well, I think that the factors would be the same as 
in a constitutional case, but then there would be—you would really, 
really, really have to find those factors. So the factors would be the 
workability of the precedent. If the precedent has just proved un-
workable in the sense that courts struggle to apply the test and 
come up with widely differing results, it produces a kind of errati-
cism and instability in the law. That would be one. 

Another is if the precedent has been eroded over time, and that 
might be because it is eroded by other doctrinal change. Let us say 
one precedent is relied on in three other cases, and then two of 
those other cases have been reversed themselves, so the precedent 
is standing on nothing in the way of doctrine. That is an important 
consideration. 

Still a third is if the facts change such that a precedent becomes 
sort of silly, and the best example I can give you of that is in the 
search and seizure context. There used to be a rule that said some-
thing was only a search if there was an actual trespass on physical 
property. And then a case came along—it was the Katz case— 
which involved surveillance issues. And the Court said, well, wait 
a minute, why should we require a physical trespass on property? 
We have all these new technological ways of essentially invading 
people’s privacy and searching them without doing the trespass, 
the sort of technology has overtaken the precedent, and that would 
be a situation in which the Court might reverse a precedent. 

So those are generally the circumstances in which that hap-
pens—lack of workability or a kind of erosion because of doctrinal 
change or because of change in factual circumstances in the world. 

But as I indicated before, you really, really have to be sure that 
one of those things exists, even more than in the constitutional con-
text, when you are dealing in the statutory realm. 

Senator KAUFMAN. And how about the length of precedent? 
Would that be a factor—— 

Ms. KAGAN. I think it generally is. I think it generally is, just 
in the sense that it is at least true that the more times that a 
precedent is affirmed and reaffirmed and reaffirmed and nobody 
has found anything wrong with it, and to the contrary, maybe peo-
ple have specifically reconsidered the precedent and said, yes, we 
think that this is a good precedent, that would be a factor. 
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Senator KAUFMAN. I want to talk—another case that has been 
talked about—about Citizens United, and I hope I am going to be 
dealing with new ground based on what I have heard from the 
other questioners. But I think both Leegin, Citizens United, Exxon, 
these are all cases that everyone has been talking about in terms 
of where the Court has gone, and so I would just ask you: In the 
Citizens United case, there were two rounds of briefing and second 
oral argument in that case, right? 

Ms. KAGAN. That is correct. 
Senator KAUFMAN. And who asked for the second round of brief-

ing and oral argument? 
Ms. KAGAN. Well, the Court did. 
Senator KAUFMAN. Right. So it was not the parties that asked for 

the thing. What question did the Court direct the parties to brief 
and argue? 

Ms. KAGAN. I do not remember the exact phrasing, Senator Kauf-
man. 

Senator KAUFMAN. No, just in general. 
Ms. KAGAN. The question of whether Austin and a part of 

McConnell should be reversed. 
Senator KAUFMAN. In your experience, is it unusual after brief-

ing and argument for the Court to then direct the parties to brief 
and argue a different question, one drafted by the Court itself? 

Ms. KAGAN. Well, it is unusual. It is not unheard of. It has hap-
pened in other cases as well. 

Senator KAUFMAN. But it is unusual? 
Ms. KAGAN. It is unusual. 
Senator KAUFMAN. Is it fair to describe the question posed by the 

Court as a broader question of constitutional interpretation com-
pared to questions first presented by the parties? 

Ms. KAGAN. I think that the question that the Court posed had 
been in the initial complaint but had then been abandoned by the 
party’s in the case. In the briefs that had been filed in the Court, 
the question and the argument came back in a few paragraphs, but 
that it was not the focus of the party’s argument. 

Senator KAUFMAN. Without regard to this case—and just to go a 
little more into something you talked about with Senator White-
house, your view about judges choosing pretty narrow statutory 
ground for decision and broad constitutional ground for decision, 
can you just kind of sum up your feeling about that? 

Ms. KAGAN. Well, I think that there is a longstanding rule—it is 
a sensible rule; it is a good rule for the judicial system—that to the 
extent one can, one should avoid constitutional questions, and that 
means that if one can, one should decide a case on statutory 
grounds. 

Now, that is not always possible. 
Senator KAUFMAN. Right. 
Ms. KAGAN. Sometimes the statute does not allow it. You cannot 

make up a statute or recast a statute to make it mean something 
that it obviously does not mean just in order to avoid a constitu-
tional question. But to the extent that it is reasonable to construe 
a statute in a way that avoids a constitutional question, it is, I 
think, a longstanding practice of judicial restraint to do so. 
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Senator KAUFMAN. And is it fair to say that the ultimate ruling 
in Citizens United was not consistent with prior decisions based on 
corporate election expenditures? 

Ms. KAGAN. Well, it certainly was not consistent with Austin or 
with the part of McConnell that was reversed. There was clearly 
an argument in the case as to what the other precedents held—— 

Senator KAUFMAN. Right. 
Ms. KAGAN—[continuing]. Whether those precedents were them-

selves anomalous or whether they were a part of a longstanding 
tradition. The Government had argued the latter. 

Senator KAUFMAN. To me it goes back to the same thing as 
Leegin. I think it is something that I have heard, again, from both 
sides of the aisle, kind of results-oriented judging, kind of reaching 
a decision, and then trying to figure out how to make it happen 
where you take a result and then you figure out how to manipulate 
it. I am not going to ask for your assessment on Citizens United 
and whether it was results-oriented judging. But talk a little bit 
about results-oriented judging. 

Ms. KAGAN. Well, I think results-oriented judging is pretty much 
the worst kind of judging there is. I mean, the worst thing that you 
can say about a judge is that he or she is resulted-oriented. It sug-
gests that a judge is kind of picking sides irrespective of what the 
law requires and that that is the absolute antithesis of what a 
judge should be doing, that the judge should be trying to figure out 
as best she can what the law does require and not going in and 
saying, you know, I do not really care about the law, you know, 
this side should win. 

So to be a results-oriented judge is the worst kind of judge you 
can be. 

Senator KAUFMAN. So, I mean, we have these issues, like results- 
oriented judging, precedent, stare decisis, where everybody on the 
Committee seems to agree. It is kind of remarkable how, when we 
look at individual cases, they are not taken into account. And I am 
not going to ask you to comment on that. 

Senator Hatch was concerned yesterday, I believe, that small 
business owners would not be able to express themselves politically 
without Citizens United. But under McCain-Feingold, there would 
not be any barrier for a small business person—most of these like 
S corporations are just individuals. They could still give themselves 
a dividend, take the money and go out and spend it in political 
campaigns. Correct? 

Ms. KAGAN. Senator Kaufman, in fact, this question did come up 
at the oral argument in the case, and I was asked a question about 
it, and I responded in a similar kind of way, that they could not 
do it through the—they could not spend through the corporation 
itself, but that they could spend individually. 

Senator KAUFMAN. The main thrust of this decision and all the 
discussion about this decision were corporations and labor unions 
with massive assets that they could then invest into a campaign 
without any Government supervision, not part of any kind of legis-
lation, just spend whatever they wanted on that, and that was 
clear precedent that was not what we want in this country. 

Ms. KAGAN. Well, it is certainly the way—when I argued the 
case—that I understood the Congressional Record, that when I 
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looked at the Congressional Record and tried to portray to the 
Court what the Congressional Record was all about, that it was all 
about larger corporations and trade unions and the way in which 
they could inject money into the political system, and thereby 
change the outcomes of the political system. 

Senator KAUFMAN. Because really these institutions have mas-
sive amounts of money. I mean, this is not just—we are not talking 
about some little corporation. These people—these large institu-
tions could spend hundreds of millions of dollars if they decided it 
was in their interest to do so and that that would completely over-
take whatever individual expenditures we could have in this coun-
try. 

Ms. KAGAN. Senator Kaufman, the argument that the Govern-
ment made, which was based on Congress’ own record, suggested 
that there was significant potential for corrupting influence in that 
way. 

Senator KAUFMAN. And the other thing that is key, I think, in 
this is it was not just corruption; it was the appearance of corrup-
tion. I am not one that thinks there is that much corruption—— 

Ms. KAGAN. Yes, and the appearance of corruption, and that has 
been something that the Court’s decisions, Buckley v. Valeo has 
made clear is a compelling governmental interest, preventing ei-
ther corruption or the appearance of corruption. 

Now, you know, the Citizens United Court found that the Gov-
ernment had not proved its case sufficiently and it had not shown 
to the high level that is necessary in the political speech context 
that these dangers would exist. And that is settled precedent going 
forward. 

Senator KAUFMAN. Right, and it really is quite extraordinary be-
cause I have not met anyone in the last 20 years who does not 
think there is at least the appearance of corruption in the way we 
finance our campaigns. Not a single person. I mean, as soon as peo-
ple find out that I teach about this or I worked here, they start 
talking about the appearance—they go more than the appearance, 
most people. So the idea that the Court could rule that there was 
not the appearance of corruption is really quite extraordinary. 

Let me talk a little bit about Exxon v. Baker. In Exxon v. Baker, 
the Court limited punitive damages in admiralty cases to no more 
than the amount of compensatory damages. That would mean 
Exxon ended up paying $2 billion less to victims than it otherwise 
would have. Right? Because of the ruling, they did not have to pay 
$2 billion in punitive damages. 

Ms. KAGAN. Got it. Yes. 
Senator KAUFMAN. And because Justice Alito did not participate, 

it is also fair to say that four members of the Court voted com-
pletely to ban punitive damages, and if Justice Alito had voted the 
same way, that would have been no more punitive damages. Is that 
correct? 

Ms. KAGAN. In this class of maritime suit, yes, I believe that that 
is right. 

Senator KAUFMAN. Which is kind of extraordinary, again, to me. 
I mean, I think that my experience has been—and I worked in cor-
porations and the rest of it—that when you are trying to make a 
decision about safety or any other thing, kind of what the cost 
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could be has to be a factor in your decision. And so I just wonder 
with the lack of punitive damages, if it had ruled in Exxon v. 
Baker, what kind of impact that would have in the gulf or what 
kind of decision has with British Petroleum or any other company 
trying to decide whether they are going to put in the necessary 
safety requirements to avoid a potential spill with liabilities, not 
just cost liabilities but also punitive liabilities. 

Let me talk about regulatory reform authority. As I said in my 
opening statement, I am concerned that in business cases the cur-
rent Supreme Court too often seems to disregard settled law and 
Congressional policy choices, and you talked about that. And Con-
gress is about to enact, we hope, an improved financial regulatory 
system. I want to make sure that the system is not undermined by 
judges who may have a different view of the proper role of Govern-
ment regulation. 

Without asking you about that legislation, do you believe as a 
general matter Congress has the constitutional authority to regu-
late financial markets? 

Ms. KAGAN. Congress has broad authority under the Commerce 
Clause, and certainly most regulation of financial markets that I 
could think of would substantially affect interstate commerce. It 
does not mean to say that there could not be something unconstitu-
tional in this area as in any other, but the standard test is whether 
activity substantially affects interstate commerce. There are limits 
on non-economic activity, but presumably the regulation of finan-
cial markets would not be that. 

Senator KAUFMAN. Can you talk a little bit about what the 
judge’s idea of the wisdom of a statute should play in the judge’s 
decision? 

Ms. KAGAN. I do not think it should at all, and I think—I guess 
I talked yesterday about Oliver Wendell Holmes, who was the Jus-
tice who in the early 20th century was most adamant that the 
Court was going down the wrong road in striking down a whole se-
ries of pieces of economic legislation. And what most people, I 
think, do not know about Justice Holmes is that he thought all this 
economic legislation was dumb. I mean, he was not in favor of 
these various pieces of progressive legislation for the most part, 
and, you know, notwithstanding that, he said, look, I might think 
that this legislation is unwise, but this is a choice for the American 
people; and, you know, if I am right and it turns out that they have 
done unwise things, they will correct it. 

And I think that that is what the attitude of judicial restraint— 
judicial deference to the democratic process really is. It does not 
matter whether you like the legislation or not. Not to say that 
courts do not have an important role. Courts do have an important 
role in policing those constitutional boundaries. But in fulfilling 
that role, you know, courts should realize that they are not the 
principal players in the game. 

Senator KAUFMAN. Let me talk about dean at Harvard. When 
you were dean at Harvard, what did you do to promote public serv-
ice? 

Ms. KAGAN. Well, I tried to do a lot because I think it is one of 
those things that, you know, public service—it is one of those 
things that, on the one hand, what our students find is that they 
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do good for other people and that they also create meaningful pro-
fessional lives for themselves. So working with quite a large num-
ber of people at Harvard, I think some of whom are here in the 
rows behind me, we tried to very much increase clinical opportuni-
ties to give people a sense of what it actually meant to do public 
service. I tried to use, you know, the bully pulpit whenever I could 
to talk about the importance of these issues. And I think we had 
good results, that the number of students who did clinical work in 
the law school went up very dramatically, that the number of stu-
dents—I was speaking with Senator Cardin yesterday about our 
pro bono requirement, which says you have to do 40 hours of work 
in public service kind of activities, helping people who cannot af-
ford legal services to get necessary legal services. You have to do 
40 hours a week—excuse me, 40 hours by the time you graduate. 
Forty hours by the time you graduate. And students were doing an 
average of 500-some hours, so 10 times what they had to do. And 
I think that that was because they found it meaningful for them-
selves to see how their legal profession—how their legal training 
could be used to help real people solve real problems, and I think 
it was great for the surrounding community. Harvard Law School 
is now the second largest provider of legal services in the State of 
Massachusetts, and I think that that is something that the school 
can legitimately be proud of. 

Senator KAUFMAN. Let me ask you—you know, large modern cor-
porations are great, they are what make America great, and they 
provide jobs. But they also have vast resources at their disposal. 
What is the role of the Supreme Court in making sure that there 
is a level playing field between major corporations and the indi-
vidual American? 

Ms. KAGAN. Well, Senator Kaufman, I think that the role of the 
Court is to provide a level playing field for all Americans, and this 
is what I tried to convey in my opening statement, that the great-
ness of the Court and the greatness of the Court historically has 
been that no matter who you are, your arguments are considered 
with the same kind of respect, your arguments are given the same 
kind of attention, and if you are right on the law—and you have 
to be right on the law. But if you are right on the law, it does not 
matter that your opponent has a great deal more wealth or more 
power than you do. 

And one of the things that I found remarkable in my time as So-
licitor General is I walk into that Court and I represent the Gov-
ernment. And people might think that the Government is kind of 
favored in the Court, but anything but. You know, the Government 
is given just as hard a time as every other litigant. In fact, I think 
some Justices actually think it is okay to give the Government a 
harder time. And I think that that is fine because the Government 
does have, you know, a lot of resources and a lot of ability up there. 

And so every single person who comes before the Court has to 
be treated equally, and every single claim has to be considered fair-
ly, and whether you are a rich person or a poor person, whatever 
your race, whatever your religion, whatever your belief, you are en-
titled to the same kind of respect. And I think that the greatness 
of our court system historically has been that you have generally 
gotten it. 
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Senator KAUFMAN. You spoke yesterday with reverence about 
Justice Marshall’s reverence of the American judicial system. You 
have also written about it. I would like to read you one of your 
quotes. ‘‘In Justice Marshall’s view, constitutional interpretation 
demanded above all else one thing from the courts. It demanded 
that the courts show a special solicitude for the despised and dis-
advantaged. It is the role of the courts in interpreting the Constitu-
tion to protect the people who went unprotected by every other 
organ of Government, to safeguard the interest of people who had 
no other champion. The Court existed primarily to fulfill this mis-
sion.’’ 

Some of my colleagues have used this statement to attack Justice 
Marshall. Could you elaborate on what you said in that tribute and 
what it means to you as a nominee to the Supreme Court? 

Ms. KAGAN. Well, what I was trying to say, Senator Kaufman, 
is really what I just said to you, that Justice Marshall lived in a 
time and he lived in a world and he lawyered in a world in which 
many doors were closed to him. And as he was trying to eradicate 
Jim Crow segregation, he was not met with much—you know, you 
could walk into the State houses and you could walk into Congress 
and you could walk into the White House, and there were not a 
whole lot of people who were willing to listen to the kinds of claims 
he was making, just claims for racial equality. 

And I think what he—the reason he revered the courts was that 
step by step by step over the years he did find success in the courts 
because the courts were willing to listen to those claims in a way 
that nobody else in the governmental system was. And he made 
great progress and did great justice of going to the courts and argu-
ing his cases there and expecting no more—expecting no more than 
that the courts would rule on him if he was right on the law and 
on the meaning of the Constitution, but step by step by step, suc-
ceeding in that mission. 

Senator KAUFMAN. Thank you very much. 
Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much, Senator Kaufman. 
We were just discussing the schedule up here. We will have Sen-

ator Franken’s questions, and then we are going to take a very 
short break. There is a vote, I am told, at noon on General 
Petraeus. We have a couple people who will vote at the desk when 
it starts because we will not stop the hearing for the vote. People 
will go back and forth and vote and keep the hearing going. Then 
we will take a lunch break at an appropriate time. 

Senator Franken, you are on, and then we will take a break. 
Senator FRANKEN. Thank you, Mr. Chairman. 
General Kagan, I really liked something you said yesterday in 

your conversation with Senator Kyl. You said that ‘‘one of the glo-
rious things about courts is they provide a level playing field in all 
circumstances.’’ And that we need to ‘‘make sure that every single 
person gets the opportunity to come before the Court and gets the 
opportunity to make his best case and gets a fair shake.’’ 

I want to discuss something that is denying more and more 
working Americans that precious day in court, that fair shake—and 
that is mandatory arbitration. Now, arbitration has its place, but 
I am talking about mandatory arbitration. 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00228 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



219 

Chances are if you have a cell phone or a credit card or if you 
work, you are likely to have signed a contract with a mandatory 
arbitration clause. These clauses basically say if we violate your 
rights, you cannot take us to court. You have to take it to an arbi-
trator. But then the fine print essentially says an arbitrator that 
we pay, who depends on us for work, and who makes decisions in 
secret. 

So a lot of people are denied their opportunity to come before the 
court. Unfortunately, we have seen a series of decisions from the 
Supreme Court that have made it even harder for people to get 
that fair shake, as you put it. 

In 2001, in a case called Circuit City, the Court was asked to de-
cide whether workers’ employment contracts could be subject to 
mandatory arbitration. This really should have been a no-brainer 
because the Federal Arbitration Act of 1925, the law that says 
which arbitration agreements should be enforced, specifically ex-
empts ‘‘contracts of employment of seamen, railroad employees, or 
any other class of workers engaged in foreign or interstate com-
merce.’’ 

Organized labor had asked for this specific language to be in-
cluded to make sure the Act would not apply to workers’ employ-
ment contracts. In fact, then-Commerce Secretary Herbert Hoover 
said during a Senate hearing, ‘‘If the objection appears to the inclu-
sion of workers’ contracts in the law’s scheme, it might well be 
amended by stating that nothing herein contained shall apply to 
the contracts of employment of seamen, railroad, employees, or any 
other class of workers engaged in interstate commerce.’’ 

Secretary Hoover was saying that if Congress wanted to make 
clear that the Federal Arbitration Act did not apply to employment 
contracts, Congress should put this language in the statute. So 
Congress put the language in the statute. 

But when Justice Kennedy wrote the majority opinion in Circuit 
City, he ignored the history. He wrote, and I quote, ‘‘We need not 
assess the legislative history of the exclusion provision.’’ 

Let me repeat that. ‘‘We need not assess the legislative history 
of the exclusion provision.’’ 

And based on a strained reading of the law, he decided that the 
exception only applied to workers in the transportation business, 
not any class of workers. This means that instead of all workers 
getting their day in court like Congress clearly intended, only 
transportation workers would get it, and that excludes the vast ma-
jority of American workers. 

General Kagan, I really disagree with this case and the way the 
Court ignored Congress’ intent. That is why I was glad to hear 
your response to one of Senator Schumer’s questions about how the 
Court should interpret statutes. You said that, among other things, 
‘‘I think a judge should look to the history of the statute in order 
to determine Congress’ will.’’ 

General Kagan, we spend a lot of time in hearings and on the 
floor debating legislation. How much weight do you think a judge 
should give to the deliberations of Congress and the reasons why 
we passed the law in the first place? 

Ms. KAGAN. Well, Senator Franken, the most important thing in 
interpreting any statute—in fact, the only thing that matters in in-
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terpreting any statute is Congress’ intent. Congress gets to make 
the laws under Article I of the Constitution, and what the Court 
should be doing in applying those laws is trying to figure out what 
Congress meant and how Congress wanted the laws to be applied. 
And that is the only thing that the Court should be doing. 

Now, sometimes that can be a difficult task. New situations come 
up. The statutory language, it is not clear how the statutory lan-
guage applies to those new situations. Or sometimes Congress 
might simply not have thought of particular situations. Language 
is by necessity inexact. And so there are going to be cases 
which—— 

Senator FRANKEN. Do you agree with Justice Kennedy we need 
not assess the legislative history of something? 

Ms. KAGAN. Well, I would say this. I would say where the text 
is clear a court should go with the text. Where the text clearly cov-
ers some situation, the Court should do that. The Court should not 
rewrite the law. 

Senator FRANKEN. But shouldn’t the Court assess that, make an 
assessment there? 

Ms. KAGAN. Well, I think if the text is clear, Congress should 
not—the Court should not rewrite the law. But where the text is 
ambiguous, which often happens—— 

Senator FRANKEN. And wouldn’t you have to assess whether it is 
ambiguous? 

Ms. KAGAN. Yes. I mean, the first step—— 
Senator FRANKEN. So what Justice Kennedy said does not quite 

stand up to that, does it? 
Let me move on on that. We in Congress, we want to make sure, 

all of us, that our intentions are clear so that 75 years from now 
the Supreme Court does not just ignore the purpose behind the 
laws we are passing. How can we do that? How do we do that? How 
do we make it clear to future Justices? 

Ms. KAGAN. Well, the Court surely would be helped if Congress 
spoke as precisely and exactly and as comprehensively as it could 
in all situations. You know, there are some instances where the 
Court just has legitimate difficulty trying to figure out what Con-
gress intended, and where judges—all of whom agree that what 
they should be doing is doing what Congress intended—have dif-
ficulty determining that or disagree about what that means. And 
certainly to the extent that Congress can make its intentions clear 
in legislation and can specifically spell out how it intends for the 
law to operate, Congress ought to do so. 

And, of course, you know, to the extent that the Court gets some-
thing wrong with respect to a statute—and this has happened, you 
know, many times in recent years and in prior years as well. To 
the extent that the Court gets something wrong, of course, Con-
gress can come back and change it and make it clear that the 
Court got it wrong and also use it as an opportunity even to make 
clear its intentions with respect to a general area of law. 

Senator FRANKEN. OK. It is hard to do 78 years from now, but 
we will try. 

Circuit City was a Rehnquist Court decision. Just last week, the 
Roberts Court did Circuit City one better in helping employers 
keep their workers out of court and into arbitration. It happened 
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in a case called Rent-A-Center v. Jackson, which Senator Feingold 
noted yesterday. Rent-A-Center had 21,000 workers and hundreds 
of millions of dollars in annual profits. It also forces its workers to 
sign a mandatory arbitration agreement as a condition of employ-
ment. 

Antonio Jackson, an African-American account manager in Ne-
vada, had been working for Rent-A-Center for years, but he was 
frustrated because he watched his company pass him over for pro-
motions again and again. Instead, they promoted workers who had 
less experience and who were not black. Although Jackson signed 
an employment contract agreeing to arbitrate all employment 
claims, this seemed blatantly unfair, and he sued Rent-A-Center. 

But the company argued that only the arbitrator could decide 
whether the arbitration clause was unfair. 

Let me repeat that: Rent-A-Center argued that only the arbi-
trator could decide whether the arbitration clause was unfair. 

Last week, the Roberts Court sided with Rent-A-Center. Talk 
about not getting your day in court. Now you cannot get your day 
in court to get your day in court. 

Now, General Kagan, I know I probably cannot ask you about 
whether you think this case—well, I can ask you, but you will not 
answer—whether this case was correctly decided, but I would like 
to ask do you still agree with what you said yesterday to Senator 
Kyl, that ‘‘one of the glorious things about courts is that they pro-
vide a level playing field in all circumstances.’’ And that we need 
to ‘‘make sure that every single person gets the opportunity to 
come before the court and gets the opportunity to make his best 
case and gets a fair shake’’ ? 

Ms. KAGAN. Well, I do agree with that very strongly, Senator 
Franken, and if I might, if I might just return to this question of 
statutory interpretation that you started off with, because I did 
want to make clear that when a text is ambiguous, which, you 
know, frequently happens—which frequently happens—that I think 
that the job of the courts is to use whatever evidence is at hand 
to understand Congress’ intent. And that includes exploration of 
Congress’ purpose by way of looking at the structure of the statute, 
by way of looking at the title of the statute, by way of looking at 
when the statute was enacted and in what circumstances, and by 
way of looking at legislative history. 

Now, I think courts have to be careful about looking at legislative 
history and make sure that what they are looking to is reliable. 
But courts should not at all exclude signs of congressional intent 
and should really search hard for congressional intent when the 
text of the statute itself is unclear. 

Senator FRANKEN. Good. Then I think you and I agree that Jus-
tice Kennedy may have been in error when he said that the Court 
does not have to assess the legislative history. 

Ms. KAGAN. Well, I suspect that—I do not know the case very 
well. I suspect that Justice Kennedy may have meant that he 
thought that the text was clear and, therefore, the legislative his-
tory was not something that should appropriately be explored. But 
I am just guessing on that. 

Senator FRANKEN. OK. I think you are guessing wrong. 
Ms. KAGAN. OK. 
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[Laughter.] 
Senator FRANKEN. General Kagan, you have gotten a lot of ques-

tions about—— 
Ms. KAGAN. It is not the first time in my life. 
Senator FRANKEN. Nor the last. We all guess wrong. 
You have gotten a lot of questions about Citizens United. I am 

going to try to bore down a little deeper on this. First I want to 
make it totally clear that a full 80 percent of Americans that hear 
about this case just think it is a bad idea. The first problem is the 
impact it is going to have on our communities and our ability to 
run those communities, because the potential for corporate influ-
ence on our elections under Citizens United is going to dwarf what 
it is today and may very well totally drown out individual citizens. 

Before Citizens United, if a corporation wanted to run an ad that 
said ‘‘Vote for Joe,’’ it could only use money from its political action 
committee, or PAC. Those PACs relied on donations from employ-
ees and executives, individuals in those corporations. In the 2008 
cycle, all Federal PACs combined spent a total of $1.2 billion. Now, 
after Citizens United, if a corporation wants to run an ad that says 
‘‘Vote for Joe,’’ it can use all of its money—its treasury funds, its 
revenues, all of its money. In the 2008 cycle, the combined gross 
revenue for Fortune 100 companies was $13.1 trillion. Now, obvi-
ously, they are not going to spend all that money on ads or all of 
it on just any election. They would spend a lot—but they can spend 
billions. They could have spent under this law billions when we 
tried—when we passed the law that took the lead out of gasoline, 
when we passed the law that required seat belts, and they are 
going to spend it when we try to protect against oil drilling in deep 
water when we do not have safety precautions or Wall Street fraud. 
They are going to spend their money against the consumer and en-
vironmental laws that protect our families and our homes. 

General Kagan, this is one of the last things that Justice Stevens 
said in his dissent: ‘‘At bottom, the Court’s opinion is a rejection 
of the common sense of the American people who have recognized 
the need to prevent corporations from undermining self-govern-
ment since the founding.’’ 

What do you think that means, General Kagan? 
Ms. KAGAN. Well, Senator Franken, when I argued the case, I 

thought that the strongest argument of the Government was the 
very substantial record that Congress puts together, which I think 
reflected the sense of the American people that these monies from 
these actors spent in this form could have substantial corrupting 
effect on the political process. And that is the argument that the 
Government made to the Court. 

Now, as I have indicated before, I approach this case as an advo-
cate, not as a judge, and there are certainly strong arguments on 
the other side as well. And in particular, there is the fact that po-
litical speech is the highest form of speech under the First Amend-
ment entitled to the greatest protection, and that the courts should 
be wary of Congress regulating in this area in such a way as to 
protect incumbents to help themselves. And I think that those are 
strong arguments. 

The argument that the Government made in defense of the stat-
ute as against that was really an argument about the strength of 
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the governmental interest involved in this case in preventing cor-
ruption from this kind of expenditure of money. 

Senator FRANKEN. General Kagan, another problem with Citizens 
United was how it was decided, because it was decided in a manner 
that was really unfair to the American people, and let me explain. 

When you go to trial, you make arguments and you introduce 
evidence to back up those arguments. Now, you cannot introduce 
evidence after trial, so if you appeal, you cannot just come up with 
a new argument because the appeals court does not have any evi-
dence to decide it on. 

This is why there is an old rule that the Supreme Court should 
not answer questions they are not asked. Or as Justice Scalia said 
to you in your first oral argument on this, ‘‘We are not a self-start-
ing institution. We only disapprove of something when somebody 
asks us to.’’ 

If the Court expands the scope of the question before it—this is 
me now—it will not have the evidence it needs to decide that ques-
tion. But that is the opposite of what the Court did in Citizens 
United. In Citizens United, the plaintiff argued and presented evi-
dence on this question: Should a certain part of McCain-Feingold 
apply to certain kinds of nonprofits? And that is not the question 
that the Roberts Court answered. 

This is how the Roberts Court answered: No, McCain-Feingold 
should not apply to nonprofits or for-profits or unions, and neither 
should a different law that Congress passed 40 years ago. In fact, 
both of those laws are unconstitutional for everyone. 

Because the Roberts Court answered a question it was not asked, 
it never got evidence on how McCain-Feingold was actually affect-
ing most nonprofits or any for-profit corporation or union. 

This is what you said in the case, in your argument—or this is 
what you said actually here in the hearing: ‘‘What the Government 
tried to argue in Citizens United was that Congress had compiled 
a very extensive record about the effects of these expenditures by 
corporations and unions on the political process. And what the Con-
gress had found was that these corporations and unions had a kind 
of access to Congressmen, had a kind of influence over Congress-
men that changed outcomes and that was a corrupting influence on 
Congress. That was a many, many thousand page record.’’ 

So this finding of fact was ignored because it had to be. As Jus-
tice Stevens said, ‘‘the record is not simply incomplete or unsatis-
factory. It is non-existent.’’ 

General Kagan, you were criticized at the beginning of this for 
being outcome-or results-oriented, especially in your bench memos 
to Justice Marshall. How is this for guaranteeing an outcome? You 
wait until the case is out of the trial court. You wait until it is too 
late to submit evidence. You wait until the institution that wrote 
the law can no longer submit evidence. You wait until the appeal 
has been argued in the circuit court. You wait until the oral argu-
ment before the Supreme Court—you wait until the argument, oral 
argument before the Supreme Court. And then you change the 
issue under consideration to get the outcome you want. If that is 
not outcome-oriented, I do not know what is. 
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I would love to ask you if you agree, but, you know, I do not want 
to force you to criticize your future colleagues. So instead let me 
see if you agree with some general statements of law. 

In general, do you agree with Justice Scalia that the Supreme 
Court is not a self-starting institution that should only disapprove 
of something when somebody asks it to? 

Ms. KAGAN. That is certainly true. It is a basic postulate of the 
way we run our judicial system that the Court does not issue advi-
sory opinions, that the Court does not issue opinions on anything 
except what is necessary to decide a concrete case or controversy 
before it. 

Senator FRANKEN. OK. How about this? Here is something that 
Chief Justice Roberts said when he was a circuit court judge. He 
said, ‘‘If it is not necessary to decide more, it is necessary not to 
decide more.’’ Do you agree with that? 

Ms. KAGAN. I do agree with that, Senator Franken. That, too, is 
a basic principle of our legal system. It is a requirement of—or it 
is a foundation stone of judicial restraint. 

Senator FRANKEN. Well, I am glad you agree with that. 
Do you agree with Chief Justice Roberts that courts should de-

cide matters as narrowly as possible? 
Ms. KAGAN. Yes, I do, Senator Franken, in part for the reasons 

I was discussing with Senator Whitehouse, that this leads to a kind 
of restrained decisionmaking in which consensus can be most easily 
achieved and appropriate and restrained outcomes most easily 
reached. 

Senator FRANKEN. OK. I would be the last person to draw conclu-
sions from your answers. But—— 

[Laughter.] 
Senator FRANKEN. To be honest, in Citizens United I do not think 

Justice Stevens—I am sorry, Justice Scalia or Chief Justice Roberts 
adhered to their own principles. I think they were legislating from 
the bench. 

I want to talk about—a lot of people talked about Exxon, but 
there are a couple of other Supreme Court decisions that dramati-
cally weakened our ability to protect the environment. Senator 
Feinstein asked you about one of those cases yesterday, the 
Rapanos case, and you said that you were not familiar with it. So 
let me just summarize it very quickly. 

In Rapanos, the Supreme Court looked at what kinds of wetlands 
are protected in the Clean Water Act. After Congress passed the 
Act in 1972, the EPA and the Army Corps of Engineers passed reg-
ulations to enforce it. Basically, the Act said that it covered navi-
gable waters. But the Army Corps realized that to protect those 
navigable waters, it also had to protect the wetlands and streams 
that fed into or were near those navigable waters, you know, be-
cause it is water. And so they did. 

The Corps extended coverage to those waters, too, but in 
Rapanos the Court struck down these regulations because it said 
they were too broad even though they had been placed for up to 
30 years and were actually necessary to protect America’s water. 
And this water is what people drink, people catch fish in, and that 
our kids swim in. 
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Thanks to this case and a similar case known as SWANCC, the 
Clean Water Act now does not cover half of the nation’s largest pol-
luters, and thanks to these cases, a lot of western Minnesota is out-
side the protection of the Clean Water Act, and so is a large part 
of the Gulf Coast. 

Yesterday you discussed the Chevron doctrine with Senator Fein-
stein. As you explained, Chevron says that the courts should gen-
erally defer to agencies and their regulations because ‘‘Congress 
would have wanted that the entity with political accountability and 
expertise to make the decision rather than the courts.’’ 

So let me ask you a few questions. General Kagan, can you tell 
me how many of the Supreme Court Justices have a degree in the 
environmental sciences? 

Ms. KAGAN. Well, gosh, I do not know, Senator Franken. 
Senator FRANKEN. I do not either. I think it is none. 
Ms. KAGAN. Okay. 
[Laughter.] 
Senator FRANKEN. Can you tell me do they have a degree in pub-

lic health? We are going to both guess together. 
Ms. KAGAN. I will guess none. 
Senator FRANKEN. That is what I would guess, too. 
Now, of course, the Court has to make decisions in areas where 

they do not have expertise or personal knowledge. But when they 
rewrote the Army Corps of Engineer regulations on wetlands, the 
Roberts Court did not have any special subject matter expertise on 
that issue. 

General Kagan, what does Chevron protect if it does not protect 
regulations issued 30 years ago that were never questioned by Con-
gress and were enforced repeatedly during that period? 

Ms. KAGAN. Well, Senator Franken, Chevron says that where 
there is ambiguity in a Congressional statute—where there is not 
ambiguity, you just go with what the statute says; but where there 
is ambiguity, that an agency’s interpretation of what Congress in-
tended for a statute to mean should receive deference from the 
courts. And the idea really is that the agency is better able to clar-
ify that ambiguity because it has a kind of expertise in the area 
and also because it has real political accountability through the 
President, and the courts have neither expertise in one of these 
various technical subjects, nor do the courts have electoral legit-
imacy. The courts are by design cut off from the people. 

So for both competence reasons and legitimacy reasons, Chevron 
says, as between courts and agencies in interpreting unclear stat-
utes, you should give the nudge to agencies, that courts should 
defer to their decisions. It is actually a Justice Stevens opinion. I 
think it is one of the most cited cases, maybe the most cited case 
in Supreme Court history. 

Senator FRANKEN. And yet in this case, the Court did not give 
deference to that, did it? 

Ms. KAGAN. Senator Franken, as I indicated to Senator Fein-
stein, I have not read this opinion ever. I think that, you know, 
this might be one where—— 

Senator FRANKEN. If you trust me on my description of it, which 
is—oh, never mind. Why would you do that? 

[Laughter.] 
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Senator FRANKEN. OK. Let us say my description was accurate. 
Does it strike you that maybe they did not give proper deference— 
I know it is a hypothetical, but my description would be accurate. 

Ms. KAGAN. You know, I have been an administrative law pro-
fessor, and Chevron is actually something that I have written a 
good deal about, and I think I have written about it in a—beyond 
the fact that Chevron is obviously settled law, going forward, I 
have to say if you look at my writings on administrative law, you 
know that I am a sympathizer with Chevron for the kinds of rea-
sons that I just suggested. 

Senator FRANKEN. Thank you. Thank you for your indulgence, 
and I have a minute and 15 left. You know what? I am going to 
yield that time. 

[Laughter.] 
Ms. KAGAN. That is very good of you. 
Chairman LEAHY. We have talked a great deal about precedent 

here, Senator Franken. I hope that is a precedent others will fol-
low. 

You know, I am one of these people who is always hopeful. Some-
times my hopes are dashed. But, in any event, we will take a very 
brief break, and then we will come back. 

[Recess 11:01 a.m. to 11:24 a.m.] 
[AFTER RECESS] 
Chairman LEAHY. We’ll have the nominee back and we will—now 

Senators will have up to—up to—20 minutes to ask questions in 
the second round. I emphasize the ‘‘up to’’, and I hope any Senator 
who feels that they don’t—especially as most questions have been 
asked—I realize not everybody’s asked them—if they don’t feel that 
it’s necessary to go and repeat some things, they might not use all 
their time. But we’re doing this so we can finish with the nominee 
today, and then we have outside witnesses. 

Both Republicans and Democrats have outside witnesses. We 
have to figure out when we can use them. All of this, because of 
the change in the schedule with the Byrd memorial. We’ve been 
asked not to hold hearings from 10 a.m. to 4 p.m. tomorrow when 
he’s lying in repose in the Senate chamber, then of course on Sat-
urday, or Friday and Saturday, there are memorial services. So I 
will reserve my time and I yield to Senator Sessions. 

Senator SESSIONS. Thank you, Mr. Chairman. 
Solicitor General Kagan, I enjoyed our conversation yesterday, 

but was disappointed a bit with regard to how you describe the sit-
uation at Harvard and the blocking to the military to have full and 
equal access to the recruiting offices, as required by law. 

I think that the White House has been spinning that story inac-
curately, and I believe your testimony was too consistent with an 
inaccurate spin and didn’t, frankly, set forth what you did. I was 
a bit disappointed at that. 

I’d like to follow up and go in a little different direction today. 
Ironically, and almost amazingly, it fell on your lot as Solicitor 
General to defend that very law, the law of the United States, the 
‘‘don’t ask/don’t tell’’ law that you opposed so much there. 

Let me focus on your responsibility and how you handled it. Dur-
ing your confirmation process, you stated that your ‘‘role as Solic-
itor General, however, would be to advance not my own views, but 
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the interests of the United States’’, and that you were ‘‘fully con-
vinced that you could represent all of these interests with vigor, 
even when they conflict with my own opinions.’’ I think that was 
the right position, the only position, you could take if you were to 
assume that office. 

And because of your widely publicized opposition to the ‘‘don’t 
ask/don’t tell’’ law and to the Solomon Amendment, you were spe-
cifically asked at the hearing if you would be able to defend those 
statutes as Solicitor General and you said that you would. You said 
that your approach ‘‘to cases involving challenges to the statute in-
volving don’t ask/don’t tell ‘‘policy would be the same, and that you 
would ‘‘apply the usual strong presumption of constitutionality’’ as 
reinforced by the ‘‘doctrine of judicial deference to legislation ‘‘in-
volving military matters.’’ 

Now, during your time as Solicitor General, two cases came be-
fore you challenging ‘‘don’t ask/don’t tell.’’ They came up from the 
Federal Courts of Appeals. One case was from the First Circuit in 
Boston, your circuit, filed by 12 plaintiffs, individual different 
plaintiffs. The ACLU and your former colleague, Lawrence Tribe, 
represented that group. 

A second case, Witt v. Department of Air Force, came out of the 
Ninth Circuit. It was filed by a single plaintiff, and the ACLU was 
the attorney in that case, or one of the attorneys in that case. 

So in both cases the plaintiff argued that the Supreme Court’s 
recent decision in Lawrence v. Texas meant that the ‘‘don’t ask/ 
don’t tell’’ law, which says that people who are openly homosexual 
may not serve in the Armed Forces, should be struck down as un-
constitutional. In the First Circuit case the court upheld ‘‘don’t ask/ 
don’t tell.’’ The Plaintiff said the law was unconstitutional as ap-
plied to them. The court agreed that Lawrence v. Texas called for 
elevated scrutiny, but upheld the statute at that time. 

But the Ninth Circuit did not approach it in that way. They did 
not apply the traditional deference to military issues, as did the 
First. The Ninth Circuit invented a new standard of review for the 
substantive due process challenge, requiring the government to 
make detailed individual findings in these cases. 

Most importantly, unlike the First Circuit, the Ninth Circuit 
failed to acknowledge the need for uniformity in military policies, 
and so the court held that the plaintiff was entitled to a full trial, 
and that every plaintiff, apparently, would be entitled to a full 
trial, something that the military had been resisting steadfastly for 
a number of years. 

And so in the First Circuit case, interestingly, 11 of the 12 plain-
tiffs didn’t ask for review, even though they had lost the case. I can 
only assume it’s because they were concerned they may lose the 
case if the Supreme Court took it and had a clear view of the law. 
They had, as you know, upheld the Solomon Amendment eight to 
nothing, and I think, based on their history, we could expect the 
Supreme Court to affirm that statute, in my personal judgment. 

So you told the Supreme Court they should not take the case up. 
One plaintiff did ask that it go up. And you contended that the 
Ninth Circuit was a better vehicle, and the Ninth Circuit case, 
shortly before that moment, had already been remanded to the 
trial court to conduct a significant trial that was contrary to the 
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position that the Department of Defense had been taking. Indeed, 
it would be difficult, if not impossible, to enforce the ‘‘don’t ask/ 
don’t tell’’ law if you have to have an individual trial in all of these 
cases. 

So it was a severe, damaging blow to the Department of Defense, 
and the Ninth Circuit law would control 40 percent of America. It’s 
the biggest circuit of all. So the result was, neither case was ap-
pealed on the law and the position which was contrary to the con-
sistent position of the military, and it undermined their ability to 
have, I think, an effective enforcement, and even and fair enforce-
ment, of the policy. 

So I guess I would ask you why you made that decision. It means 
it’s important to me, based on your representation to the court, 
that I’ll understand that you were fully committed to vigorously de-
fending that law, because I think that was your responsibility. It 
was an oath you took. 

I’m having a difficult time of understanding why, even though it 
would have been an interlocutory appeal—I know it would have 
been—but it was an interlocutory appeal of the Third Circuit case 
that the Supreme Court took and promptly reversed their decision. 
So I guess I’d just like to hear you state, in as much specificity as 
you can, why you felt it necessary not to appeal either one of these 
cases. 

Ms. KAGAN. Sure, Senator Sessions. I think that we have acted, 
I have acted, in the Solicitor General’s Office consistently with the 
responsibility, which I agree with you very much that I have, to 
vigorously defend all statutes, including the statute that embodies 
the don’t ask/don’t tell policy. 

So let’s take the Pietrangelo case first, which was the First Cir-
cuit case, where the First Circuit upheld the don’t ask/don’t tell 
policy. Mr. Pietrangelo brought a challenge to that decision. The 
question was, you know, he was challenging a decision that the 
government very much approved of, which was a decision that 
upheld the don’t ask/don’t tell policy. And we told the court in no 
uncertain terms not to take the case, and we defended the statute 
vigorously. We told the court not to take the case because the stat-
ute was constitutional. 

So in that Pietrangelo brief that I filed, and it’s a brief on which 
I’m counsel of record, the—the argument is made vigorously that 
the don’t ask/don’t tell statute is fully constitutional given the ap-
propriate standard of review, and particularly given the deference 
that courts properly owe to the military. 

So the Pietrangelo brief is a brief—and again, I’m counsel of 
record on that brief—in which the U.S. Government vigorously de-
fended the don’t ask/don’t tell policy—and statute, more impor-
tantly -and told the court not to take a case which challenged a de-
cision upholding that statute. 

Now, as to the second matter, the Witt matter, as—as—as you 
said, the Witt matter is interlocutory in nature. And what that 
means, for people who aren’t familiar with these legal terms, is 
that it means that the case is in the middle and that the govern-
ment can, after remand at a later stage, continue to defend the 
don’t ask/don’t tell statute in this very case. 
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Now, we engaged in very serious discussions with the Depart-
ment of Defense about the appropriate approach here in order to 
defend the don’t ask/don’t tell statute, because I agree with you, 
Senator Sessions, that the Ninth Circuit decision undercuts that 
statute. It makes it harder for the government to carry out its poli-
cies under that statute. 

And the question that we had to decide was whether to challenge 
that Ninth Circuit decision, which I think does—is in real tension 
with the don’t ask/don’t tell statute. Whether—the question we had 
to decide was whether to challenge that Ninth Circuit decision at 
an early stage or at a late stage of the case. It was a matter of tim-
ing. And we talked a good deal about this, of course, amongst our-
selves, but also with the Department of Defense, and we decided 
that the better course was actually to wait on it and to accept the 
court’s remand. The case is not at all closed. Instead, the case is 
on remand in the—in the District Court to take that remand, and 
in the event that we didn’t win the case on remand or in the Ninth 
Circuit again, in that event, then have the option to, and presum-
ably would, take the case to the Supreme Court to challenge the 
Ninth Circuit’s holding. 

And when we did this, we wrote a letter to the Judiciary Com-
mittee. It’s called a 530 D letter, which is a letter which the Justice 
Department writes whenever there’s a moment at which it does 
not—does—does not contest a decision that is inconsistent with a 
Federal statute. We wrote a 530 D letter to the Senate Judiciary 
Committee and we basically laid out this explanation. 

We basically said, we still have the opportunity to approach the 
court and ask the court to take certiorari in this case, and we pre-
sume that we will use this opportunity if we don’t get the case dis-
missed in the District Court, but that we think it’s actually better 
to go to the District Court, to take the remand, and then to come 
back to the Supreme Court if it’s necessary to do so. 

And the reason that that approach was chosen was because we 
thought that it was—it would be better to go to the Supreme Court 
with a fuller record, and with a fuller record about the particular 
party involved, maybe more importantly, with a record that would 
show exactly what the Ninth Circuit was demanding that the gov-
ernment do. 

Because what the Ninth Circuit was demanding that the govern-
ment do was, in the government’s view and particularly in DoD’s 
view, a kind of strange thing where the government would have to 
show, in each particular case, that a particular separation caused 
the military harm rather than to view it in general across the stat-
ute. 

One reason we thought that the remand would actually strength-
en the case in the Supreme Court was because the remand would 
enable us to show what this inquiry would look like, what the 
Ninth Circuit’s—the inquiry that the Ninth Circuit demanded 
would look like, and to suggest to the Supreme Court, using the 
best evidence there was, how it was that this inquiry really would 
disrupt military operations. 

So that was our decision-making process. It was, as I say, a deci-
sion-making process that we wrote about to Congress when it oc-
curred, and stated specifically that this was a timing issue for us, 
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that we were not going to the Supreme Court at the earliest pos-
sible moment, but instead waiting. 

And I should just put one other factor into the mix which I left 
out along the way, which is that there is a Supreme Court pre-
sumption that cases should not be taken in an interlocutory pos-
ture, that instead the Supreme Court ought to—that the Supreme 
Court ought to wait and that parties ought to wait before asking 
the Supreme Court to take a case until the case is sort of well and 
truly over, when it’s not in the middle of things. 

Now, I don’t want to overstate that. That’s a presumption. It’s 
not a flat rule. It’s a presumption against interlocutory review, but 
it was something that we weighed in the balance. Here we had a 
presumption against interlocutory review and we had some good 
reasons for thinking that our case would be made stronger if we 
did not take the case in an interlocutory posture, but instead wait-
ed for the remand to be completed before we went to the court and 
asked the court to review the Ninth Circuit decision. 

Senator SESSIONS. Well, I appreciate that position. I will look at 
it and review it. It does appear, however, that your position was 
in harmony with the position that the ACLU took, who was on the 
other side of the case. And I see no harm in taking and attempting 
an interlocutory appeal. I do note that they took it in the Third 
Circuit Solomon Amendment case and promptly reversed—you 
know, rendered a decision consistent with the government’s posi-
tion. 

I think the last refuge of a big government scoundrel is the Com-
merce Clause, it seems. Everything, when you have no other peg 
to hang your hat on, you claim that it impacts commerce. You cited 
yesterday the Lopez and Morrison case a number of times, which 
seems to defend legitimate—say that legitimate regulations de-
fended under the commerce clause must, wonder of wonders, deal 
with economic commercial-type matters. 

I guess, first, have you ever commented—and you cited that—to 
Senator Coburn, I think, and to others, that this could have an im-
pact on his question, which dealt with, could you tell an individual 
American how many vegetables they should have for lunch every 
day, or something to that effect. 

What’s your view? Have you expressed any opinions previously 
on Lopez and Morrison? They were very controversial at the time. 
And do you agree with those 5–4 decisions? 

Ms. KAGAN. Gosh, I don’t think that I’ve expressed any views in 
my academic writing or anything I can think of on Lopez and Mor-
rison. You know, I’ve given a lot of speeches in my life, but, you 
know, I can’t think of any place where I specifically addressed 
those issues. I think that they are settled law, that they are part 
of the jurisprudence of the Commerce Clause going forward. 

Senator SESSIONS. Could I ask you about that? You’ve said that 
it’s settled law with regard to the gun case, Chicago, McDonald, 
and Heller. Those were 5–4 cases. Does your definition of settled 
law mean anything more than the normal precedent you would 
give to any of those kinds of 5–4 cases? 

Ms. KAGAN. I think I’ve actually used that phrase with respect 
to a number of cases which people have asked me about. Those are 
a couple, but there are—— 
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Senator SESSIONS. I thought you used the phrase interchange-
ably: precedent, which has a certain amount of power, and then 
you’ve thrown out settled law. To the layman, it seems to be a 
more firm acknowledgement of the power of that ruling. But I want 
to know, do you mean any difference when you use those two 
phrases? 

Ms. KAGAN. I don’t mean any difference. What I mean to say 
when I use those phrases is, these are decisions of the court. They 
are decisions of the court that are entitled to all the weight that 
any decision of the court has as precedent going forward, that I 
have no thought, no agenda, no purpose, no—you know, remotely 
no plan to—to—to think about reversing any of them, that these 
are cases that I accept as decisions of the court going forward. 

Senator SESSIONS. All right. 
Justice Sotomayor said a similar thing about the Heller case, and 

it didn’t bother her one bit being the dissent in the McDonald case 
Monday. So you’re not saying that you’re binding yourself to be a 
6–3 vote with now six members of the Supreme Court on the gun 
cases, and you’re not binding yourself and suggesting you feel 
bound by Lopez and Morrison, are you? 

Ms. KAGAN. Senator Sessions, it wouldn’t be appropriate for me 
to bind myself with respect to any future case that came before me. 
It wouldn’t be appropriate for me in any case to say, oh, I promise 
that I’m going to take a case like that and do X, Y, Z with it. That 
wouldn’t be appropriate. 

Senator SESSIONS. Well, I think that’s what I expected. I think 
any—I think you’ll go to the court free to vote either way on any 
of those cases, and we should fully understand it. 

Thank you. 
The Chairman. Thank you very much. I’m still withholding my 

time, but I will take a minute of my time to put into the record 
a letter sent to Senator Sessions and myself, letters of support for 
the Solicitor General. We got this from First Lieutenant David 
Tressler, who’s currently deployed with the U.S. Army Reserve in 
the coast region province in Afghanistan. First Lieutenant Tressler 
is a 2006 Harvard Law School graduate. He was recruited by the 
military during Solicitor General Kagan’s tenure as dean, enlisted 
in the Army Reserve after his graduate. He’s now employed at a 
combat outpost in Afghanistan. 

Senator Graham has been in that area, as I have, and several 
others know it. He writes, ‘‘There was a legitimate legal debate 
taking place in the courts over the Solomon Amendment. When 
court decisions allowed in 2004, Kagan made a decision to uphold 
the school’s anti-discrimination policy. Military recruiters were 
never banned from the campus. During the brief period when re-
cruiters were not given access to students officially through the law 
at the school’s Office of Career Services, they still had access to 
students on campus through other means. 

Immediately following this period in 2005, more graduating stu-
dents joined the military—more graduating students joined the 
military in any year this decade. ‘‘Her’’, meaning you, ‘‘position on 
the issue was not anti-military and did not discriminate against 
members or potential recruits of the military, nor do I believe that 
they denied the military much-needed recruits in a time of war.’’ 
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He continues, ‘‘I’ve heard the Solicitor General Elena Kagan 
speak several times about this issue. She always expressed her 
support for those who serve in the military and encouraged stu-
dents to consider military service. It was clear she was trying to 
balance the institution’s values underlying its anti-discrimination 
policy, whether genuine support for those who serve or are consid-
ering service in the military. Indeed, her sense of DATT injustice 
seems to grow out of her belief in the importance of military—im-
portance and value of military service. I remember that she repeat-
edly said such while dean.’’ 

Then he concludes his letter—remember, this is addressed to 
Senator Sessions and myself—‘‘I urge you to maintain that focus 
for the remainder of the hearings and refrain from further hyper-
bole questioning of Ms. Kagan’s support for the men and women of 
the U.S. military. I believe that while dean of Harvard Law School 
she adequately proved her support for those who had served, who 
are currently serving, and all those who felt called to serve, includ-
ing those like me who joined upon graduation, as well as those pa-
triots who are not permitted to do so under the policy of don’t ask/ 
don’t tell.’’ 

I’ll put that letter in the record and I reserve the balance of my 
time. 

Senator Hatch, it’s over to you. 
Senator HATCH. Well, thank you, Mr. Chairman. Welcome again. 

Happy to see you. Let me just say, some of my colleagues and my 
friends on the other side are really taken aback by some of the ar-
guments on Citizens United and some of the other cases. I’d just 
like to kind of set the record straight on some of those, the Demo-
crats’ efforts to paint the Roberts court as a conservative activist 
court. 

I think those efforts fall short of even the most basic factual scru-
tiny. The rulings in question were firmly grounded in the law, the 
Constitution, and relevant precedent. In fact, some of the so-called 
examples of ‘‘conservative activist’’ opinions pointed to by Demo-
crats were joined by some of the most liberal members of the court. 
In the most oft-cited case, Citizens United, the ACLU sided with 
the conservatives on the court. 

Take the Exxon Shipping Company v. Baker case. This decision 
was written by none other than Justice David Sooner. Anita 
Totenberg of National Public Radio called David ‘‘a full-fledged 
member of the court’s unabashedly liberal caucus.’’ In that case, 
the court merely held that under maritime law, which we all know 
is largely judge-made, punitive damages cannot exceed actual dam-
ages of $1 billion. You know, I see a lot of beating the breast on 
these things. 

Let’s just take the Citizens United case—it’s an important case— 
v. Federal Election Commission. The case is usually cited in Demo-
crat critiques of the court. This is the only one in which the court 
actually struck down an act of Congress. They did so for a simple 
reason: the law passed by Congress violated fundamental law, the 
First Amendment of the United States of America, the U.S. Con-
gress—or Constitution, excuse me. The law in question prohibited 
the broadcast of political speech critical of politicians in the run- 
up to an election. 
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In defending the law, I might add, Solicitor General Kagan and 
her office argued that the government had the authority to prevent 
the publication of movies and other forms of political speech, such 
as even books or pamphlets—although General Kagan did limit her 
critique to pamphlets at the time—those movies, books or pam-
phlets that advocated for or against candidates. Even the liberal 
American Civil Liberties Union filed a brief arguing that the law 
was facially unconstitutional and a poorly conceived effort to re-
strict political speech should be struck down. 

Now, faced with a law through which Congress exceeded its au-
thority, the courts applied the Constitution and struck down the 
law. The majority’s opinion in Citizens United was not an act of ju-
dicial activism, it was an act of correction, overruling a 20-year-old 
case erroneously decided by five justices who clearly substituted 
their policy views on how elections should be conducted to the dic-
tates of the First Amendment. 

Now, the court simply returned the doctrine it espoused in the 
1976 case of Buckley v. Vallejo, which said that, ‘‘The concept that 
government may restrict the speech of some elements of our society 
in order to enhance the relative voice of others is wholly foreign to 
the First Amendment.’’ 

Now, this is an important point I think just has to be pointed 
out. Democrats claims that Citizens United overruled 100 years of 
precedent are simply untrue. The 100 years claim points to the 
Tillman Act passed in 1907, which barred contributions, namely 
given to candidates. Citizens United was about expenditures, 
money spent on independent advertising. 

The first Federal law limiting corporate and labor union expendi-
tures was not passed until 1947 and was not addressed by the Su-
preme Court until the 1970s. Plus, they put out there at least 25 
cases that were precedential that Citizens United basically backed. 

Now, to get to you, General Kagan, let me just say this. I also 
want to look briefly at another free speech case, and that’s United 
States v. Stevens. The defendant argued that the Federal statute 
prohibiting the sale of depictions of animal cruelty was unconstitu-
tional. In your brief defending the statute you made this argument: 
‘‘Whether a given category or speech enjoys First Amendment pro-
tection depends upon a categorical balancing of the value of the 
speech against its societal cost.’’ 

Now, in his opinion for the court, Chief Justice Roberts re-
sponded to your theory this way: ‘‘As a free-floating test for First 
Amendment coverage, that sentence wherein you stated that 
whether a given category of speech enjoys First Amendment protec-
tion depends upon a categorical balancing of the value of the 
speech against its societal costs’’, he said that ‘‘as a free-floating 
test, he said, for First Amendment coverage, that sentence is star-
tling and dangerous.’’ 

Now, I know you were representing your client, the United 
States, in this case, but you certainly did not have to make that 
unusual argument. Now, here’s what I’m concerned about. It 
sounds a lot like other subjective theories that give judges a lot of 
power that you have discussed in your law journal activities. 

Whether it is focusing on hidden subjective motives rather than 
actual objective effects, imposing restrictions based on the identity 
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of the speaker, or here, basing freedom of speech on an assessment 
of value and cost, I’m really troubled by how much power your ar-
guments and theories appear to give to judges. Now, am I wrong 
to be concerned about this? 

Ms. KAGAN. Senator Hatch, I think you are wrong to be con-
cerned about it. Let me first talk about the United States v. Stevens 
brief. It’s as hard case. Congress had passed a statute and it was 
a statute designed to deal with horrific acts of animal cruelty, in-
cluding these things that I didn’t know existed, these crush videos. 

Senator HATCH. That none of us would like, that’s for sure. 
Ms. KAGAN. But it was—it was a statute that was—I hesitate to 

criticize Congress’ work, but it was a statute that was not drafted 
with the kind of precision that made it easy to defend from a First 
Amendment challenge. And we thought that our best argument, 
really the only argument that we had, was to analogize the statute 
to other categories of expressive activity that the court had held 
were simply not protected by the First Amendment. 

And most notably, the two categories that we used in that—in 
that brief were obscenity and child pornography, and those are cat-
egories where I think the court has done this kind of categorical 
balancing that I spoke of—that, you know, we spoke of in the brief, 
where the court has said, look, when it comes to obscenity or child 
pornography—child pornography is—is an especially apt example 
because the harm that Congress was trying to get at here—what 
Congress was trying to do was to turn off the spigot of distribution 
so that these materials would not be made in the first place. That 
was the theory that the court used to say that child pornography 
could be regulated under the First Amendment, that if we shut 
down the mechanisms of distributing and—and this material, no-
body would produce this material. That’s what Congress—that was 
clearly Congress’ focus in passing this animal cruelty statute. 

So what we tried to do, was to analogize this statute to the child 
pornography laws that the court had upheld in Ferber, and to say 
that the court should uphold this statute for the identical reason 
that it upheld the child pornography laws, that the court should re-
alize the extraordinary harms of this—of this speech and should re-
alize the way in which this regulation was really aimed at stopping 
the initial production, the initial horrific acts that went into the 
production of this speech. 

That was—that was the government’s view. It was a view that 
was accepted by Justice Aleto in the case. He was the only vote we 
got, but he essentially accepted that theory. I think it was a very 
hard case because it was—again, I hesitate to criticize Congress’ 
work, but another statute would have been easier to defend on 
First Amendment grounds, but we tried to do the best we could 
with it. 

Senator HATCH. You and I agree on that. 
I still have just a couple of questions about the military recruit-

ing issue. You said yesterday that ‘‘the only thing that was at issue 
was essentially the sponsoring organizations, whether it was the 
Office of Career Services, or instead the Student Veterans Organi-
zation.’’ Now, it seems to me, though, that in addition to who spon-
sored the recruiters, the real question was what they were able to 
offer. 
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Ms. KAGAN. I’m sorry. What they were able? 
Senator HATCH. What they were able to offer. The law, after all, 

says nothing about sponsors and it says nothing about whether re-
cruiting goes up or down in a particular time period. The law re-
quires the same access to campus and students for the military as 
other employers received. The Harvard Law School Veterans Asso-
ciation said that they had a tiny membership, meager budget, and 
no office space. All they could do was facilitate a few student-initi-
ated contacts with military recruiters. All they could do was estab-
lish an e-mail account to receive inquiries from students. 

Now, is this what you referred to yesterday as ‘‘full and complete 
access to our students’’, and did you believe that this was an equal 
substitute for what the Office of Career Services provided for all 
other employers, all other legal employers? 

Ms. KAGAN. Senator Hatch, I did believe that it was an equally 
effective substitute, that what our Office of Career Services does, 
they do a good job, but what they do is basically no more than to 
ensure that students know when a military—excuse me, when an 
employer of any kind is coming and to enable a student and the 
employer to hook up with each other. And that’s what our Office 
of Career Services do. They have upwards of 700–800 employers 
that come to our campus every year, and what the Office of Career 
Services does, is to make sure that students know when those 700– 
800 employers are coming and where they’re going to be. 

Senator HATCH. But you have—— 
Ms. KAGAN. And to make sure—— 
Senator HATCH. You have to admit that the facilities weren’t as 

available to the military, to the recruiters, that they would have 
been with the office that you’re describing. I mean, let me make 
that point a little bit more clearly, maybe. Yesterday you also said 
that ‘‘the military, at all times during my deanship, had full and 
good access.’’ 

Now, the Judge Advocate General’s Office, however, stated that 
without access to the Office of Career Services, we are relegated to 
wandering the halls in hopes that someone will stop and talk to us. 
It is our view that denying access to the Career Services office is 
tantamount to chaining and locking the front door of the law 
school, as it has the same impact on our recruiting efforts.’’ 

Again, I’m not asking whether recruiting went up or down or 
whether there was some access to something at all times. The law 
requires the same access for the military as other employers, not 
access that the dean may consider good. Do you disagree with this 
description of the situation by the Office of the Judge Advocate 
General? 

Ms. KAGAN. Senator Hatch, I appreciate that reasonable people 
can disagree about this issue, but I do think that the military, at 
all times, regardless whether it was—whether the Office of Career 
Services was sponsoring or the Veterans Association was spon-
soring, had excellent access to our students. And over many years 
prior to my deanship, the Veterans Association had sponsored. 

The Department of Defense had thought that that sponsorship 
was fully adequate to their needs, and I think that there are other 
documents in those records which suggest that, which suggest the 
Department of Defense going in and saying, we met with a lot of 
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people and it was great, and we very much appreciate the access 
that we were getting. 

The Office of Career Services really exists as a kind of—it makes 
sure that students know that employers are coming and it makes 
sure that students have the opportunity to talk with those employ-
ers. The Veterans Association did a fabulous job of doing the same 
thing. So I do think that the military recruiters had excellent ac-
cess either way, and in fact that semester in my deanship, the one 
period of 12 in which the Veterans Association did sponsor the 
interviews in that year, military recruiting did go up. I do think 
that the effects in some sense speak for themselves. 

Senator HATCH. OK. Well, let me switch topics again, this time 
to abortion. When Congress debated the ban on partial birth abor-
tion, one issue was whether this particularly gruesome abortion 
method was medically necessary. The American College of Obstetri-
cians and Gynecologists, or ACOG, they call it, is a natural source 
of medical opinion on this subject. 

According to the documents we received, you wrote a memo to 
your superiors in the Clinton White House about this. You noted 
that the American College of Obstetricians and Gynecologists was 
considering a statement that its experts’ panel found no cir-
cumstances under which partial birth abortion was the only option 
for saving the life or preserving the health of the woman. You 
wrote, ‘‘This, of course, would be disaster.’’ 

That’s something that does bother me because ‘‘it would be a dis-
aster’’, you wrote, because ACOG opposed the ban on partial birth 
abortion. If anyone ever found out and you wrote that it could leak 
even if ACOG did not officially release its original statement, it 
could have negative political consequences. So you drafted alter-
native language that would say that partial birth abortion ‘‘may be 
the best and most appropriate procedure and in particular cir-
cumstances save the life or preserve the health of the woman.’’ 
Now, that’s a very different spin, and obviously a more politically 
useful spin. 

The ACOG executive board copied your language verbatim into 
its final statement. Your language played an enormous role in both 
legal and political fights over banning partial birth abortion. The 
Supreme Court relied on it when striking down the Nebraska ban 
in Steinhart Carhart. Now, I’m really stunned by what appears to 
be a real politicization of science. The political objective of keeping 
partial birth abortion legal appears to have trumped what a med-
ical organization originally wrote and left to its own scientific in-
quiry, and that they had concluded. Did you write that memo? 

Ms. KAGAN. Senator, with respect, I don’t think that that’s what 
happened here. 

Senator HATCH. Well, I’m happy to have you clarify it. That’s my 
question: did you write that memo? 

Ms. KAGAN. I’m sorry. The memo which is? 
Senator HATCH. The memo that basically caused them to go back 

to the language of ‘‘medically necessary’’ that was the big issue to 
begin with. 

Ms. KAGAN. Yes. Well, I’ve seen the document and the document 
is—— 

Senator HATCH. But did you write it? 
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Ms. KAGAN. Is—— 
Senator HATCH. Is that your memo? 
Ms. KAGAN. The document is certainly in my handwriting. I don’t 

know whether the document was a product of a conversation that 
I had had with them. 

Senator HATCH. So it’s yours. 
Ms. KAGAN. If I could just go back, Senator Hatch. 
Senator HATCH. OK. 
Ms. KAGAN. This was an incredibly difficult issue for everybody 

who was associated with it, for obvious reasons. President Clinton 
had strong views on this issue, and what he thought was that this 
procedure should be banned in all cases except where the proce-
dure was necessary to save the life or to prevent serious health 
consequences to the woman. Those were always his principles. 

We tried, over the course of the period of time when this statute 
was being considered, actually twice, to get him absolutely the best 
medical evidence on this subject possible. And it was not easy be-
cause, as everybody in Congress knows, different people said dif-
ferent things about this. There was conflicting evidence. And we 
tried to do our best to bring all the evidence, all the conflicting 
views to his attention. 

In the course of that, we did indeed speak with ACOG. ACOG 
had an interest in this statute and ACOG had views about the stat-
ute. What ACOG thought and always conveyed to us was two 
things. What ACOG thought was that, on the one hand, they 
couldn’t think of a circumstance in which this procedure was the 
absolutely only procedure that could be used in a given case. But 
second, on the other hand, that they could think of circumstances 
in which it was the medically best or medically most appropriate 
procedure, that it was the procedure with the least risk attached 
to it in terms of preventing harm to the women’s health. 

And so we knew that ACOG thought both of these things. We in-
formed the President, President Clinton, of that fact. There did 
come a time when we saw a draft statement that stated the first 
of these things which we knew ACOG to believe, but not the sec-
ond, which we also knew ACOG to believe. And I had some discus-
sions with ACOG about that draft. 

Senator HATCH. OK. My time is about up. Let me just ask that 
question again: did you write ‘‘this, of course, would be a disaster’’ ? 
It’s your handwriting. 

Ms. KAGAN. The—— 
Senator HATCH. You didn’t get that from—— 
Ms. KAGAN. No, no, no. You’re exactly right. I’m sorry. I didn’t 

realize you were referring—— 
Senator HATCH. That’s what I wanted to know. 
Ms. KAGAN. Yes. Yes. No, that’s exactly right. And—and the dis-

aster would be, if the statement did not accurately reflect all of 
what ACOG thought, both—I mean, that there were two parts of 
what ACOG thought. And I recall generally, not with any great 
specificity but recall generally, talking to ACOG about that state-
ment and about whether that statement was consistent with the 
views that we knew it had because they had stated them, that 
there was both, not the only procedure, but also that it was in 
some circumstances the medically best procedure. 
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And in their final statement, that—that sentence that it was not 
the only procedure, of course, remained because that is what they 
thought. But we did have some discussions about clarifying the sec-
ond aspect of what they also thought, which was that it was in 
some circumstances the medically most appropriate procedure. And 
so I think that this was all done in order to present both to Presi-
dent—both to the President and to Congress the most accurate un-
derstanding of what this important organization of doctors believed 
with respect to this issue. 

Senator HATCH. Mr. Chairman, I just have one or two sentences 
I’d like to say and then I’ll finish. 

Chairman LEAHY. I’ll give you extra time. 
Senator HATCH. Thank you, Mr. Chairman. 
Well, I’ll tell you, this bothers me a lot, because I know that 

there were plenty of doctors in ACOG who did not believe that par-
tial birth abortion was an essential procedure and who believed 
that it was really a brutal procedure, and it was a constant conflict 
there. And as you know, many in Congress came to the conclusion 
it was a brutal procedure too, that really was unjustified. That 
bothers me that you intervened in that particular area in that way. 
Well, that’s all I’ll say about it, but I just wanted you to be aware 
that that bothers me. 

Ms. KAGAN. Senator Hatch, there was no way in which I would 
have, or could have, intervened with ACOG, which is a respected 
body of physicians, to get it to change its medical views on the 
question. The only question that we were talking about was wheth-
er this statement that they were going to issue accurately reflected 
the views that they had expressed to the President, to the Presi-
dent’s staff, to Congress, and to the American public. 

I do agree with you, this was an enormously hard issue. Presi-
dent Clinton found it so, and thought that the procedure should not 
be used except in cases where it was necessary for life or health 
purposes. And we tried to get him the best information we could 
about the medical need for this procedure, something that was not 
always easy, and tried to, in all the statements that he made, to 
make sure and—and any statements—other statements that we 
were aware of to make sure that that information was accurately 
conveyed to the American public. 

Senator HATCH. One of the things I did as an attorney was rep-
resent doctors, including some obstetricians and gynecologists. I 
had a lot of experience with them. I hardly ever met anybody who 
thought that was a fair or good procedure. But be that as it may, 
I just want you to know I’m troubled by it, even though I care a 
great deal for you and respect you. 

Thank you, Mr. Chairman. 
Chairman LEAHY. As the Senator knows, because we are going 

to finish this afternoon, I did want to give him extra time on that. 
On my time, I would—and I would ask Senator Hatch to stay for 

this for a moment. I would like to put into the record a letter of 
strong support for Elena Kagan’s nomination the Committee re-
ceived from Professor Michael McConnell. He is now director of the 
Constitutional Law Center at Stanford Law School. Until recently, 
he was a Federal Appeals Court judge, appointed by President 
George W. Bush to the Tenth Circuit, strongly backed by Senator 
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Hatch. When President Bush nominated Professor McConnell, he 
was widely regarded as a brilliant law professor. He appeared be-
fore our Committee. He was championed by Senator Hatch. 

Despite his provocative writings including staunch advocacy for 
reexamining the First Amendment jurisprudence, strong opposition 
to Roe v. Wade, strong opposition to the clinic access law, and his 
testimony before Congress that he believed the Violence Against 
Women Act was unconstitutional, I was assured by his response to 
our questions he understood the difference between his role as a 
teacher and advocate and his future role as a judge. He assured us 
he respected the doctrine of stare decisis and would be bound to fol-
low Supreme Court precedent. I supported his confirmation, as did 
other Democratic Senators. He was confirmed. 

Professor McConnell’s approach to the law is thoughtful, but also 
staunchly conservative. That’s why I carefully read his letter to the 
Committee in which he analyzed Solicitor General Kagan’s legal 
philosophy in a number of areas Professor McConnell views as ‘‘im-
portant to those who adhere to a generally conservative under-
standing of the role of the Supreme Court, interpreting the Con-
stitution and the laws of the United States.’’ 

Professor McConnell concludes, ‘‘On a significant number of im-
portant and controversial matters, Elena Kagan has taken posi-
tions associated with the conservative side of the legal academy. 
This demonstrates an openness to diversity of ideas, as well as a 
lack of partisanship that bodes well for service on the court.’’ 

Professor McConnell concludes his letter, ‘‘In Elena Kagan’s serv-
ice in the executive branch and her time as dean, she skillfully 
navigated political waters, but she’s also demonstrated another 
quality. Publicly and privately in scholarly work and in her argu-
ment that we have for the United States, Elena Kagan has dem-
onstrated fidelity to legal principle, even when it means crossing 
her political ideological allies. This is an admirable and essential 
quality in a judge.’’ 

Senator HATCH. Mr. Chairman? 
Chairman LEAHY. Just as my fellow conservatives asked us to ac-

cept that Professor McConnell would be—would uphold the law and 
asked us, as Senator Hatch did, to vote for him, as they did, I 
would note that Professor McConnell concluded that ‘‘Solicitor Gen-
eral Kagan deserves not a grudging acquiescence, but an enthusi-
astic confirmation as an associate justice of the United States Su-
preme Court. I would hope that the same credibility that we gave 
him will be given to her.’’ 

Senator HATCH. Mr. Chairman, if I could just add, that’s high 
praise, indeed, because I think Michael McConnell is about as good 
a constitutional expert and lawyer as we have in this country, and 
certainly a great teacher. By the way, just to correct the record, 
even though he thought the Violence Against Women Act was un-
constitutional, I was the prime co-sponsor, along with—— 

Chairman LEAHY. I know you were. But that was his position, 
and I voted for him just the same. 

Senator HATCH. So I understand there can be differences. 
Chairman LEAHY. We have about 4 minutes left in the vote. 
Senator HATCH. Thank you, Mr. Chairman. 
Chairman LEAHY. I would yield to Senator Feinstein. 
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Senator FEINSTEIN. Thank you very much, Mr. Chairman. 
General Kagan, good afternoon. I know this has been a long 

hearing for you. I have just one question, and then a brief state-
ment I’d like to make. 

My question is on the Establishment Clause. I believe our Nation 
was founded on the principle that the United States would never 
be a place for religious persecution, and therefore that religion and 
the government would remain separate and independent of each 
other. I think that’s part of what makes us a strong Nation, and 
it also protects us from religious discrimination. 

Here is the question, and let me put it all into one: what will be 
your approach to interpreting the Establishment Clause of the Con-
stitution, and how do you believe it works with the Free Exercise 
Clause? And then if you could respond also on the question of 
standing to sue, the ability to bring a case in the Federal court. 

In the case of Hein v. Freedom From Religion Foundation, the 
court held that taxpayers no longer have constitutional standing to 
bring challenges to executive branch expenditures on the grounds 
that they violate the Establishment Clause. The problem is if tax-
payers don’t have the ability to bring a case, who does have the 
ability to bring a case and challenge whether the executive branch 
is complying with the Constitution? That’s three things at one 
time, but I think you’re probably able to handle them. 

Ms. KAGAN. OK, Senator Feinstein, I’ll try. I guess I’ll start with 
the question of the two clauses, because both are very important 
to our constitutional system and neither should be subordinated to 
the other. There are times when they are in some tension with 
each other. Now, I think it’s important to recognize that there are 
many times when that’s not so, where they in fact go hand in hand 
and function perfectly well together. But there are some times 
when they may be in tension and it can cut in either direction. 

So suppose that a State—a State government decides to give 
what is called a voluntary accommodation to some religious person, 
essentially a voluntary exemption of that person from an otherwise 
generally applicable law, and does that because the law would im-
pose some substantial burdens on that person’s religious practice, 
and the State thinks, you know what? In those circumstances we 
think that the person should be exempted from the law so that the 
person can follow the dictates of her conscience. 

But then somebody else comes in and says, well, what do you 
mean? You’re giving that exemption but you’re not giving me an 
exemption, and—and—and why are you making that sort of special 
accommodation to this—to this person? That special accommoda-
tion must count as an establishment of religion, and so there you 
get a claim where there is an accommodation to religious—the free 
exercise of religion, but then there’s a claim that that violates the 
Establishment Clause part of the First Amendment. And that’s the 
kind of way in which there might be tension. 

But what the court has said with respect to this issue, and there 
seems to me great virtue in this approach, is that in order to pre-
vent that from happening or to prevent it the other way, where the 
State does something in order to—to advance Establishment 
Clause values and then somebody comes in and makes a free exer-
cise claim, either way, what the court has—has stated is that there 
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needs to be some play in the joints, there needs to be some freedom 
for government to act in this area without being subject to a claim 
from the other side, some freedom for government to make reli-
gious accommodations without being subject to Establishment 
Clause challenges and some freedom on government’s part to en-
force the values of the Establishment Clause without being subject 
to free exercise claims. 

That’s not to say how any particular case should come out be-
cause sometimes the State goes too far, but that in general there 
needs to be a little bit of play in the joints in order to prevent the 
State from sort of not being able to do anything, from being ham-
strung in this area. 

As to—as to what Establishment Clause tests I would use, that 
is a hard, hard question. Right now, there are a multitude of such 
tests. The—the—the most established one, the oldest one, is the 
Lemon v. Kurtzman test, which is a three-part test focusing on the 
purpose of a governmental action, the effect of a governmental ac-
tion, whether the governmental action has the effect—has the pri-
mary effect of inhibiting or advancing religion, and the third part 
of the test focuses on entanglement between the government and 
the religious entity. 

And many, many justices have tried to kill this test. I think that 
there have been six individual justices who at least have expressed 
some skepticism about it. But it—it continues on. It has not been 
reversed. It—it’s—and—and it’s—it’s usually the test that the 
lower courts apply. It’s sometimes applied and sometimes not ap-
plied by the Supreme Court, very much depending on the cir-
cumstances, but it continues to be the—the—the test—the primary 
test of the court. Now, other justices have had different ways of ap-
proaching this issue. 

Justice O’Connor famously asked about whether particular ac-
tions would be seen by reasonable observers as endorsements of re-
ligion. Some of the justices have used a kind of coercion test, ask-
ing whether a governmental action coerces a person in the exercise 
of religion. Justice Breyer has recently talked about religious divi-
siveness as a way to approach Establishment Clause inquiries. 

And I think that the reason why there are so many tests, and 
I don’t think that I’ve mentioned all of them even, I think that the 
reason is that the Establishment Clause can arise in a very wide 
variety of contexts with a very wide variety of factual situations 
and circumstances. 

Sometimes one test might seem the appropriate way to analyze 
the problem and sometimes another, and it’s very hard to say, kind 
of in the abstract, which is appropriate, that it’s a more—it’s a 
matter of sort of situation sense, if you will. It’s a more contextual 
inquiry as to what’s the approach to use that would make sense. 

In general, I think what the—both First Amendment clauses are 
designed to do, and this is the way in which they work hand-in- 
hand with each other, what they’re both designed to do is to ensure 
that you have full rights as an American citizen. You are a part 
of this country no matter what your religion is. And—and to—to 
ensure that religion just never functions as a way to put people, 
because of their religious belief or because of their religious prac-
tice, at some disadvantage with respect to any of the rights of 
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American citizenship. So I think that that’s the sort of overall pur-
pose of both parts of the amendment. 

As to the matter of taxpayer standing, I want to be very careful 
here because there is a taxpayer standing issue, as I understand 
it, that will be before the court next term. The—the court has stat-
ed that taxpayers generally have standing to make certain kinds 
of Establishment Clause claims, specifically claims against Con-
gressional legislation when—when—that a taxpayer, by virtue of 
being a taxpayer, can sue to contest governmental actions taken 
under Congress’ power to appropriate money, but that a taxpayer 
may not have standing to contest executive action just by virtue of 
being a taxpayer. 

Now, that doesn’t mean that some—that there may not be some-
body who has standing to contest such action. I think what the 
court has suggested is just that the sort of normal injury that Arti-
cle 3 requires has to be shown, the injury can’t come just by virtue 
of being a taxpayer but has to come from something else in addi-
tion. But there is, I think, a case on the docket. 

Senator FEINSTEIN. Such as the individual being actually af-
fected. 

Ms. KAGAN. Yes. Exactly right. 
Senator FEINSTEIN. Thank you. You know, I think even the other 

side would have to admit that you have a wonderfully well-ordered 
mind, and I’ve watched you over these days. When I haven’t been 
right here and I’ve been able to look at television, I’ve watched you. 
I think your knowledge of the law and your ability to order your 
answers is really very impressive, and I just want you to know 
that. 

Now I want to say something. If you are confirmed, and I believe 
you’re going to be, you will be only the fourth female justice in his-
tory and the Supreme Court will have three women serving concur-
rently for the first time ever. As the first female dean of Harvard, 
the first woman to serve as Solicitor General, you’ve certainly bro-
ken several glass ceilings. 

However, the fact is, many institutions still do not reflect the di-
versity of our society and the Federal courts, I’m sorry to say, are 
one of them. As of last month, only 48 of the country’s 163 active 
Federal Appeals Court judges were women, and women comprised 
only 191 of 794 District Court judges. 

According to the American Community Survey, a college-edu-
cated woman makes approximately $20,000 less than her similarly 
educated male counterpart, and the average woman is paid only 77 
cents for every dollar a man makes. I remember when it was 56 
cents, so I know there’s been progress. And this is not to say that 
progress hasn’t been made. Women today make up nearly half of 
all law students, 30 percent of all lawyers, and when I first joined 
the Senate there were only two women serving in this institution, 
and today there are 17 of us. So we’re making progress, but every 
advance, it seems to me, has really been hard-fought. 

And I want to say one thing about the Ledbetter case now that 
it’s history. I found it just shocking that the court would hold to 
a technicality when a woman couldn’t possibly have known during 
the time that the tolling was taking place that she was disadvan-
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taged, and when she learned she was disadvantaged it was too 
late. 

For such a substantial time, she had been doing the same work 
as a man and not being paid for it. So I think, as more women are 
on the highest court, I really believe that once you cross that 
threshold and the doors open, it remains open for all time and oth-
ers will follow. 

I said this to Justice Sotomayor as well. You’re a wonderful role 
model for women. And we’ll forget whether you’re a Democrat or 
a Republican, you know, you’re reasoned, you have a commitment, 
you have a dedication and a staying power. You do us all well, and 
that’s what I wanted to say. So, thank you very much. 

Now I’ll recognize Senator Grassley. 
Senator GRASSLEY. Do I get to use your unused 6 minutes? 
Senator FEINSTEIN. You want to use my 6 minutes? You can. 
Senator GRASSLEY. I’m joking. Thank you very much. 
I want to start with private property. The Takings Clause of the 

Fifth Amendment states, ‘‘ . . . nor shall private property be taken 
for public use, without just compensation.’’ 

The plain language of the Constitution says an individual’s prop-
erty shall not be taken for ‘‘public use,’’ yet the majority of the Su-
preme Court in Kelo wrote that the government could take a per-
son’s private property for a ‘‘public purpose,’’ not using the word 
‘‘use,’’ which they determined included private redevelopment of 
land. 

Do you believe that the Supreme Court correctly decided the Kelo 
case or do you believe that the Supreme Court improperly under-
mined constitutionally protected private property rights? 

Ms. KAGAN. Senator Grassley, it was obviously a very controver-
sial decision that has inspired a great deal of—of action in the 
State legislatures. I’ve not commented on particular cases. I’ve not 
graded cases. But a few thoughts about Kelo. Of course, what— 
what the—what the court in Kelo did was to say that the question 
of public use was not necessarily use by the public, but instead was 
use for a public purpose. 

The court said that in the context of a taking of property that 
was done pursuant to a broad-scale urban development plan, so I 
think it—it remains an open question whether that public purpose 
test would apply in any other context without such a broad-scale 
urban development plan. 

You know, one of the things that you learn in your first year of 
law school in your property class is Cutler v. Bull. The principle of 
Cutler v. Bull is that the government can’t take the property of A 
just to give it to B. Here, what the—what the court said was that 
that principle did not apply, but it was very much dependent on 
this overall urban redevelopment plan. The question of—of—of 
whether the public purpose doctrine would apply outside of that 
context is, I think, an open question. 

It’s also true—it’s also true that in some sense what the—what 
the—what the court did in this area when it said this was to kick 
the question back into the political process. In other words, the 
court didn’t say, of course, that the government had to make—to 
do such takings. What the government said was that a State was 
permitted to do so. 
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And what States have done in the wake of that decision, in a— 
in a very striking manner, I think, is to say thanks, but no thanks, 
you know. We don’t want that power, we don’t want to be—we 
don’t want to do this. We think doing this, taking property from 
one person to give it to another person, even in the context of a 
broad redevelopment plan, is not appropriate public policy. 

So a number of States, I know—I don’t know the exact number, 
but quite a number—have passed these kinds of anti-Kelo legisla-
tion, which makes sure that the—that the question never arises be-
cause the State government doesn’t try to effect such a taking in 
the first instance. 

Senator GRASSLEY. Are there any limits on the ‘‘public benefits’’ 
doctrine in Kelo? 

Ms. KAGAN. Well, I—I—I do think that that Kelo only talked 
about that doctrine in the context of this urban development plan, 
so I think that the limits are the limits suggested by the Kelo facts 
themselves. I don’t think that the court went beyond those facts in 
its decision. 

Senator GRASSLEY. Under Kelo, the Court said that ‘‘pretextual’’ 
takings are still unconstitutional and a violation of the ‘‘public use’’ 
doctrine. Could you give me an example of a condemnation that is 
an unconstitutional pretextual taking? 

Ms. KAGAN. Gosh, you know, I don’t remember that exact line 
from Kelo, so I’m a little bit guessing as to the context. But I—I 
think probably what the court meant was a taking that the govern-
ment does not truly to serve a public purpose, but instead more to 
give the property to another individual person, the kind of Cutler 
v. Bull scenario, take property from A, give it to B under the guise 
of a public purpose. So I would think that that’s what the court 
meant, although I don’t recall that exact statement. And I think 
that that also would provide a limit of—of the kind you’re speaking 
about on—on the doctrine. 

Senator GRASSLEY. Can you think of any areas where, in your 
opinion, the Supreme Court has failed to provide adequate protec-
tion of constitutional property rights? And if you can think of any, 
then I’d like to know examples, or an example. 

Ms. KAGAN. Well, you know, I’ve—I’ve—I’ve tried very hard, Sen-
ator Grassley, not to suggest where I see deficiencies in—in the 
court’s handling of cases, so I think I won’t answer that question 
with that degree of specificity. I mean, it is quite clear that the 
Constitution does in various ways, and most notably by the 
Takings Clause, protect property rights and that the job of the 
courts, with respect to those rights as any other, is to ensure that 
government does not overstep its proper bounds. 

Senator GRASSLEY. The President who appointed you, in The Au-
dacity of Hope, his book, said, ‘‘Our Constitution places the owner-
ship of private property at the very heart of our system of liberty.’’ 
Do you agree with that statement? 

Ms. KAGAN. Well, I—I do think that property rights are a foun-
dation stone of liberty, that the two are intimately connected to 
each other in our society and in our history. 

Senator GRASSLEY. I want to bring up the Second Amendment 
again. In Prince v. U.S., the Supreme Court held that Congress 
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could not order State and local chief law enforcement officers to 
conduct Federal background checks on handgun purchasers. 

In a March 1997 memo, Dennis Burke wrote that, based upon a 
suggestion from you, he asked the Departments of Treasury and 
Justice to provide options on what the President could do in this 
area by executive action. As an example, he cites your suggestion 
that the President, by Executive Order, might—might—be able to 
prohibit a federal firearms dealer from selling a handgun without 
local law enforcement certification. In other words, the President 
could prohibit handgun sales by licensed dealers, even if the Con-
gress could not force the States to do so. 

So this raises a fundamental issue not only in terms of the Sec-
ond Amendment and the Tenth Amendment, but suggests that the 
President has the power to make law on his own. Was it your posi-
tion that the President has the authority, by Executive Order, to 
prohibit federal firearms dealers from selling handguns without 
local law enforcement certification? 

Ms. KAGAN. That was not my position, Senator Grassley. And if 
we could just step back a moment. 

Senator GRASSLEY. I have a memo down that I want to bring to 
your attention, although I accept what you say. But the final para-
graph of a memo to Michelle Crisci says, ‘‘Based on Elena’s sugges-
tion, I have also asked both Treasury and Justice to give us options 
on what POTUS could do by executive action—for example, could 
he, by executive order, prohibit a FFL from selling a handgun with-
out a CLEO certification? We will continue to pursue.’’ 

Ms. KAGAN. Right. So let me just step back for a moment. This 
was, of course—President Clinton was very committed to the Brady 
law, which was a way of ensuring that guns were kept out of the 
hands of criminals, were kept out of the hands of insane people, by 
doing background checks on people before they could receive access 
to guns. It was a law, of course, with very wide support in Con-
gress and across the country. It remains in effect today. 

The court, in Prince—there was a system, a Federal system that 
enabled gun dealers to do those background checks, but it had not 
yet come into effect. I think it came into effect in 1998, and there 
we were in 1994 or 1995 or 1996, or something like that. And in 
the interim, before the Federal system was ready to operate in 
order to implement the Brady law, what had—what had happened 
was that the Brady law had required States to themselves do the 
background checks. 

The CLEOs, the Chief Law Enforcement Officers of each jurisdic-
tion, were required to do the background checks. And the court, in 
Prince, held that system unconstitutional, said that that was a vio-
lation of the Tenth Amendment because it inappropriately com-
mandeered State officials for Federal purposes. And what that 
meant was that there was a kind of gap. The Congress could not 
require the State officials to do the background checks, but the 
Federal system—it’s called the—I think it’s the Insta-Check Sys-
tem, or something like that. The Federal system had not come into 
effect. 

So the question was what to do in that period of, I don’t know, 
it was like 18 months or 2 years to ensure that background checks 
could be done consistent with the Brady law. What I suggested to 
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Mr. Burke in that memo was to say, let’s see if there are any ways 
in which the President can take executive action to put in place 
some kind of interim system. That executive—to do background 
checks. Again, that executive action, of course, had to be consistent 
with the law, of course had to be consistent with any statutes that 
Congress had passed, Brady or anything else, and had to be con-
sistent with the Constitution as well. 

As I recall, and it’s many moons ago, obviously, we didn’t find 
any way to do that. I’m trying to think of exactly what did happen 
in that interim period. I think for the most part, States voluntarily 
did what they had been doing until the Federal system came into 
play and sort of mooted out the whole inquiry. 

Senator GRASSLEY. You didn’t have any predilections that the 
President could do that, that only Congress can do that? I think 
that’s what you just told me. 

Ms. KAGAN. Yes. The President could only do it if Congress—if 
legislation authorized him to do it. If legislation did, you know, 
that’s fine. If there was no legislative authorization, then he 
couldn’t do it. 

Senator GRASSLEY. I think my last question in this area is obvi-
ous, but let me ask it anyway. In light of both Heller and McDon-
ald, do you still believe that the Executive Branch has the power 
to—well, I shouldn’t use the word still because I think you’ve 
cleared that up for us, but do you believe that the Executive 
Branch has the power to prohibit the sale of firearms without legis-
lative authorization? 

Ms. KAGAN. As I said, I never believed that the President had 
the power to prohibit that without legislative authorization, so in 
fact that’s one that Heller and McDonald don’t affect, that the 
President didn’t have that power before and doesn’t have that 
power after. 

Senator GRASSLEY. OK. On the Second Amendment, dealing with 
self-defense, the historical background surrounding the Second 
Amendment strongly supports the concept that self-defense is a 
preexisting, fundamental right. William Blackstone, who the Su-
preme Court has called ‘‘the preeminent authority on English law 
for the founding generation’’, cited the arms provision as ‘‘one of 
the fundamental rights of Englishmen’’, calling it ‘‘the natural right 
of resistance and self-preservation—the right of having and using 
arms for self-preservation and defense.’’ 

During her confirmation hearings, Justice Sotomayor testified 
that she couldn’t think of a constitutional right to self-defense; 
rather, it is defined in criminal statutes by State laws. So, ques-
tion: is self-defense a preexisting fundamental right? Or is it a no-
tion created in the law as an affirmative defense in criminal stat-
utes? 

Ms. KAGAN. Senator Grassley, I’ve never had occasion to look 
into the history of this matter. What I do know is that Heller has 
stated very specifically that self-defense is the core of the Second 
Amendment right, which Heller has held confers an individual 
right to bear arms. The majority opinion in Heller really does speak 
of self-defense as the central element of that right. 
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Senator GRASSLEY. Yes. And let me introduce here the quote spe-
cifically: ‘‘deeply rooted in this Nation’s history and traditions’’, 
from Heller. 

Ms. KAGAN. Right. And that is, you know, a central part of the 
rationale of Heller and is settled law in the ways that I’ve ex-
pressed going forward. 

Senator GRASSLEY. Okay. I’ll move on. Marriage is a State issue. 
Do you believe that marriage is a question reserved for the States 
to decide? And I’m only seeking your opinion because I know there 
might be cases coming down the road. Do you believe that marriage 
is a question reserved for States to decide? 

Ms. KAGAN. Senator Grassley, there is, of course, a case coming 
down the road and I want to be extremely careful about this ques-
tion and not to in any way prejudge any case that might come be-
fore me. 

Senator GRASSLEY. That’s your right. So you don’t want to say 
any more, is that what you’re saying? 

Ms. KAGAN. I think I’ll leave it there, given the—— 
Senator GRASSLEY. OK. Well, then let me follow up. Do you agree 

that the Supreme Court’s decision in Baker v. Nelson in 1972, hold-
ing that the Federal courts lacked jurisdiction to hear challenges 
to State marriage laws ‘‘for want of a substantial Federal ques-
tion’’ ? Do you agree with that decision? Why or why not? Is it set-
tled law, in other words? 

Ms. KAGAN. So I think that that—my best understanding is that 
that decision has some precedential weight, but not the weight of 
a ‘‘normal’’ decision. What that decision was, it was done under the 
court’s then-mandatory appellate jurisdiction and it dismissed the 
case, for want of a substantial Federal question. It dismissed it 
summarily without hearing arguments or reading briefs or what-
ever, just saying it was not going to accept the case under its then- 
jurisdictional powers. 

My understanding is that there’s actually a question about what 
kind of precedential weight such a decision is entitled to, and argu-
ments on both sides of that. I think, you know, probably the better 
view or the view that most people hold, I think, is that it’s entitled 
to some precedential weight but not the weight that would be given 
to a fully argued, fully briefed decision. 

Senator GRASSLEY. So based on Baker v. Nelson, using your 
words, it’s not really settled law, even though a one-sentence state-
ment as precedent, it says ‘‘the appeal is dismissed for want of a 
substantial Federal question.’’ That’s a pretty simple decision to be 
based on the Supreme Court. But you’re saying that this may not 
be settled law? 

Ms. KAGAN. My understanding is that there is sort of a question 
about the precedential effect of those kinds of summary disposi-
tions. My—what I—what I think is true, is that most people think 
that those kinds of summary dispositions have some precedential 
weight, but not the precedential weight that’s given to a fully ar-
gued and fully briefed decision. 

Senator GRASSLEY. Well, the decision involved the Fourteenth 
Amendment that was ratified, as you know, back in 1868, and the 
case was decided in 1972. What has changed in the Fourteenth 
Amendment since then to warrant a new review under the Four-
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teenth Amendment that this might not be a Federal question or 
that this is not a Federal question? 

Ms. KAGAN. Senator Grassley, I think that the—that the task for 
a court is—is, you know, to decide a case that comes before it. A 
case might come before it or might not come before it. If it does 
come before it, the question will be to—you know, to consider the 
facts, to consider the arguments that are made, to hear the—to 
read the briefs. 

Senator GRASSLEY. In regard to that and stare decisis, what 
weight would you give to Baker v. Nelson? 

Ms. KAGAN. Well, as I suggested, Senator Grassley, first, I think 
that there was a question about the precedential weight to be given 
to summary dispositions, and I would very much want to hear ar-
gument and hear briefing about that question and talk to my col-
leagues about that question. My—my best understanding is that 
what most people think is that these summary dispositions get 
some precedential weight, but they—and—but they don’t get the 
full weight that a fully briefed, fully argued decision gets. 

There is—you can see why people might think that, because part 
of the reason that a decision counts as precedent is because it real-
ly has been fully considered, that the briefs have been read, that 
the arguments have been heard, that the judges have had a chance 
to talk with each other, and the question is whether a summary 
disposition, because it’s done kind of, you know, without all that 
process, gets the full precedential weight. 

As I’ve said, this is—this is—this is not a question on which I’ve 
thought deeply. I’m sort of expressing to you my best under-
standing of what I take to be kind of the consensus position on 
this, but it’s—obviously the question on the precedential weight of 
that summary disposition is itself a question for the court to con-
sider and—and I would do so in the usual way. 

Senator GRASSLEY. I would only say that I’m disappointed that 
you didn’t use the word ‘‘settled law’’ in the same definitive manner 
in regard to Baker v. Nelson as you have so many other times in 
the last 2 days. And—well, that’s it. 

Chairman LEAHY. Well, actually, the answer she gave was basic 
Hornbook law, that generally accepted—totally accepted Hornbook 
law. 

But did you have another question you wanted to ask? 
Senator GRASSLEY. No. 
Chairman LEAHY. Because—then Senator Specter. And then 

after Senator Specter finishes—and again, I’d urge Senators, if you 
don’t feel you need the whole 20 minutes—I’ve allowed some Re-
publican Senators to go over the 20 minutes because—so they could 
finish up their questions, but if you don’t need the whole 20 min-
utes, it will not hurt my feelings or the nominee’s feelings if you 
don’t use it. But we will then break for lunch immediately when 
Senator Specter finishes. 

Senator SPECTER. Thank you, Mr. Chairman. I believe that I can 
finish in less than the 20 minutes and yield back some time. When 
I finished my first round, Solicitor General Kagan, I was asking 
you about what cases the court would take, what you would do to 
grant certiorari. 
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I went through a number of matters where the power of Con-
gress had been curtailed when the court took over the fact-finding 
position, but a great deal of what the court decides is on the cases 
they decline to take up. I want to talk to you initially about two 
cases, the Holocaust survivors and the survivors or victims of 9/11, 
two cases that you are intimately familiar with because you worked 
upon them as Solicitor General, and I raised these with you in our 
informal meeting, and again by letters which I sent you. 

And here I am not asking how you would decide a case, but only 
whether you would vote to take the case up for decision by the 
court. The Congress, as I’ve mentioned briefly earlier, has the 
power to direct the court to take certain cases, as the Congress did 
with McKay and Feingold, the flag burning case, the Fair Labor 
Standards Act. 

The Holocaust issue was one where Holocaust victims who suf-
fered terribly brought lawsuits against an Italian insurance com-
pany, and the administration took the position that the Supreme 
Court should not hear the decision by the Court of Appeals for the 
Second Circuit, which decided that the claims were preempted by 
an executive branch foreign policy favoring the resolution of such 
claims through an international commission. 

Well, that seems like a wrong decision to make. You have an in-
surance policy. If an insurance company won’t pay on the claim, 
you ought to be able to go to court and sue them and not to have 
the governments of the two countries decide what you can sue. 

But in any event, it is a different issue as to taking the case. 
Without asking you how you would decide it, would you vote to 
have the Supreme Court consider that case 

Ms. KAGAN. Senator Specter, this is difficult for me because, as 
I understand this, this is a live case and I continue to represent 
one of the parties in this case. In other words, there may very well 
be a petition for certiorari in this case, but I continue to be Solic-
itor General and—and would head the office that would have to re-
spond to that petition. And I think that—— 

Senator SPECTER. If you were on the court you would recuse 
yourself. This would be one of those cases, wouldn’t it? 

Ms. KAGAN. That is—that is true, Senator Specter. But—but I 
don’t want to count my chickens before I am confirmed. I still am 
Solicitor General and I’m the counsel of—— 

Senator SPECTER. Ms. Kagan, you’re counting your chickens right 
now. I’m one of your chickens, potentially. 

[Laughter.] 
Chairman LEAHY. It reminds me of the Churchill speech to Can-

ada, ‘‘Some neck, some chicken.’’ 
Ms. KAGAN. I think I remain Solicitor General unless and until 

this body confirms me, and that means I remain a party in this 
very case that you’re—that you’re asking me about. 

Senator SPECTER. Ms. Kagan, I’m asking you how you would de-
cide a case, how you—what you would decide on taking a case. 
Would you hear this case or not? 

Ms. KAGAN. I—I think I’m going to be responsible for responding 
to the petition for certiorari in this case as Solicitor General, unless 
I’m confirmed to the court, and while I’m Solicitor General I don’t 
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think that I can say how I would vote on a—on a cert response that 
the Solicitor General will be filing. 

Senator SPECTER. Well, Ms. Kagan, I don’t see why not, but the 
clock is running and I’m going to move on. 

The next identical question involves the lawsuit brought by the 
survivors or the victims of 9/11, and there the Court of Appeals for 
the Second Circuit said that the foreign immunity statute, which 
excluded tortious conduct, like flying a plane into a building, did 
not apply. Congress had spoken that a country like Saudi Arabia 
should be liable for this kind of tortious conduct. 

And the Second Circuit said no because the Kingdom of Saudi 
Arabia had not been placed on the terrorist list. Well, it had noth-
ing to do with the statute. Then as Solicitor General, you said that 
the Second Circuit was wrong, but the Supreme Court ought not 
to hear the case because the conduct by the Saudis was outside the 
country, but the impact was inside the country. The question is, 
would you think that case ought to have been heard by the Su-
preme Court? As a justice, would you vote to take that kind of a 
case? 

Ms. KAGAN. Senator Specter, the government did argue, based on 
very extensive consultations, that the Supreme Court ought not to 
take that case, and that continues to be the government’s position. 
You know, I don’t think it would be right for me to undermine the 
position that we took in that way by suggesting that it was wrong. 

It was, in fact, a position of the U.S. Government, in line with 
the interests of the U.S. Government, that I authorized and that 
I thought was appropriate for a number of reasons, which—which 
I’m happy to talk about with you. But—but I—I can’t say—I mean, 
I’ve not said with respect to any of—I think that the decisions that 
I made as Solicitor General on behalf of the U.S. Government as 
my client are ones that I can’t undermine in this—in this hearing 
room. 

Senator SPECTER. Ms. Kagan, candidly, I don’t think that is any 
reason not to respond to my question, but I’m going to move on. 

We didn’t quite finish my question to you of the same nature 
about whether, if confirmed, you would vote to take the case involv-
ing the Detroit Federal court decision on the Terrorist Surveillance 
Program, which the Sixth Circuit ducked on standing grounds with 
a powerful dissent. The Supreme Court denied cert. Would you 
have voted to take that case? You gave me three categories of 
cases. But I understand your three categories of cases, but again, 
that doesn’t answer the question: would you vote to take that kind 
of a case? 

Ms. KAGAN. Well, Senator Specter, I do think that this is a case 
that, as I understand it, generally falls within the third category 
of case, a case which presents an extremely important Federal 
issue as to whether the executive has overstepped its appropriate 
authority and has essentially flouted legislation in the area. The 
sort of curlicue on this case does have to do with the standing ques-
tion, with the question whether the court has jurisdiction and could 
reach the merits question, which is of such importance. Now—— 

Senator SPECTER. You said all of that yesterday. Would you take 
the case? 
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Ms. KAGAN. Senator Specter, I’ve—I’ve not read the petitions, 
I’ve not read the briefs in the way that I would as a judge. I do 
think that the standing issue itself is of some real importance, and 
it’s of some real importance because it goes to the question, who 
does have standing to—to challenge surveillance policies when the 
very notion of those surveillance policies—when—when those sur-
veillance policies are confidential and you don’t know whether 
you’re being surveilled. 

And if nobody does have the ability to come in and say, look, I 
have reasonable grounds to believe that I’m being surveilled, if in-
stead one has to show that one absolutely has been surveilled, that 
really does—you know, that very much detracts from the ability to 
ever reach the merits question of whether the surveillance is ap-
propriate. So I think for that reason, you know, the standing issue 
is of significant importance as well. 

Senator SPECTER. May I move along? You’ve had a lot of time to 
take a look at that. We met weeks ago. I sent you a letter. But ap-
parently I’m not going to get an answer there either. 

Let me come back to a question which ought to fall squarely 
within the Kagan doctrine of answering the substantive question. 
None of these other reasons would apply. We have the rational 
basis test for deciding whether a record is adequate, Maryland v. 
Wirtz, which I talked to you about—Justice Harlan. You have a 
congruence in proportionality standard. Those don’t involve specific 
cases as to what you would decide, they involve standards. And cer-
tainly that comes within your ambit of answering a substantive 
question: which would you apply, if confirmed? 

Ms. KAGAN. Senator Specter, as I understand it, the congruence 
and proportionality test is currently the law of the court, and not 
withstanding that it’s been subjected to significant criticism and 
not withstanding that it’s produced some extremely erratic results. 
And I can’t, you know, sit at this table without briefing, without 
argument, without discussion with my colleagues and say, well, I 
just don’t approve of that test, I would reverse it. 

What I can say is that I understand the criticisms that have 
been leveled against that test. There seems to me real force in the 
notion that a test in this area dealing with Congress’ Section 5 
powers really needs to provide clear guideposts to Congress so that 
Congress knows what it can do and knows what it can’t do, and 
so the goalposts don’t keep changing and so Congress can do 
what—can pass legislation, confident in the knowledge that that 
legislation will be valid. And I think that that those concerns are 
a very significant weight, and—and the question for the future on 
the court will be whether those concerns can be met under the test 
that’s now in existence. 

Senator SPECTER. Ms. Kagan, if you have to discuss with your 
colleagues the kinds of questions that we’re raising, that I have 
just raised, you wouldn’t answer anything, and perhaps you 
haven’t answered anything. 

Ms. KAGAN. Well, Senator Specter, I certainly do have to rebrief 
and—— 

Senator SPECTER. Perhaps you haven’t answered much of any-
thing. 
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Ms. KAGAN. Senator Specter, I—I do have to read briefs and lis-
ten to arguments and discuss—— 

Senator SPECTER. Why do you have to read briefs on a standard? 
This is not a specific case, this is—— 

Ms. KAGAN. This is—— 
Senator SPECTER. This is a standard as to whether the rational 

basis is sufficient or whether you’re going to have congruence and 
proportionality. 

Ms. KAGAN. Senator Specter, the congruence and proportionality 
test has been a standard that’s been adopted by the court that is 
precedent going forward, and you shouldn’t want a judge who will 
sit at this table and who will tell you that she will reverse a deci-
sion without listening to arguments and without reading briefs and 
without talking to colleagues, notwithstanding that that person 
knows that that test has been subject to serious criticism. 

Senator SPECTER. Well, Solicitor General Kagan, I think the com-
mentaries in the media are accurate. We started off with the stand-
ards that you articulated at the University of Chicago Law School 
about substantive discussions, and they say we haven’t had them 
here and I’m inclined to agree with them. The question is where 
we go from here. You have followed the pattern which has been in-
voked since Burke, and you quoted me in your Law Review article, 
that ‘‘some day the Senate would stand up on its hind legs.’’ 

It would be my hope that we could find some place between vot-
ing no and having some sort of substantive answers. But I don’t 
know that it would be useful to pursue these questions any further. 
But I think we are searching for a way how Senators can succeed 
in getting substantive answers, as you advocated in the Chicago 
Law Review, short of voting no. 

The other issue which I discussed with you at some length—and 
I’m going to wrap up and yield back some time here in a minute 
or so—and that is what, if anything, can be done about nominees 
who drastically abandon positions taken at the confirmation hear-
ings. There, I’m pleased with your response on television. Brandeis 
and the famous article he wrote in 1913 talks about publicity and 
that is why I think television would be so good to tell the public 
what is going on. 

I would like to put into the record the questioning that I made 
of Chief Justice Roberts, which took 28 of my 30 minutes, and his 
concurring opinion in Citizens United, which is an apology, a, real-
ly, repudiation of everything he testified to, just diametrically op-
posed. That concurring opinion goes into great detail as to why 
stare decisis ought not to be followed. I’d like to have that in the 
record, Mr. Chairman. 

Chairman LEAHY. Without objection, it’s part of the record. 
[The information appears as a submission for the record.] 
Senator SPECTER. I again acknowledge, it’s a big difference be-

tween appearing here at a nomination proceeding as opposed to de-
ciding a case in controversy. And I don’t challenge Chief Justice 
Roberts’ good faith, but it does leave us perplexed as to—as to 
where we head. 

Mr. Chairman, I—thank you Solicitor General Kagan. Thank 
you, Mr. Chairman. I yield back the balance of my time. 

Chairman LEAHY. I thank you. 
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We will—we will recess. It’s now 1:10. Let’s be back here about 
2:10. Thank you. We stand in recess. 

[Recess 1:10 p.m. to 2:09 p.m.] 
Chairman LEAHY. I welcome everyone back. I couldn’t help but 

notice that General Pontier Kennedy is in the second row, the first 
woman to achieve the rank of three star general in the United 
States Army. And the whole thing will be put in the record. But 
I appreciate very much, General, what you wrote. And I’ll just read 
one paragraph of it. 

General Kennedy said, ‘‘I commanded both intelligence and re-
cruiting units in my career in the military. Based on my experience 
in military recruiting, I am completely confident that Elena Kagan 
is a strong supporter of our men and women in uniform and appro-
priately handled military recruiting policies at Harvard Law School 
by ensuring they had full access to the student body during her 
tenure. I am pleased to be here today to lend my support to her 
confirmation.’’ We will hear more later, but that will be part of the 
record. 

I believe, Senator Kyl, you’re—— 
Senator KYL. Once again we play to a packed crowd here. 
Senator LEAHY. Well, that’s because I think everybody has asked 

most of the questions. But somebody has a ‘‘few’’ more. 
Senator KYL. Well, Mr. Chairman—— 
Senator LEAHY. Notice the emphasis on ‘‘a few’’—— 
Senator KYL. I’ve actually got some different questions and be-

cause of the limited time, I will ask you, please be as succinct as 
you can and I may interrupt you if I feel we have to move on. 

Let me first of all ask you about a letter that Senator Graham 
raised with you but did not ask the two questions I have. 

November 14th, 2005, this related to an amendment that he and 
I and Senator Cornyn had filed to limit the jurisdiction of the 
courts on habeas petitions by aliens held Guantanamo. 

Now, first I have to tell you, I considered your language injudi-
cious when you compared our actions to, and I’m quoting now, ‘‘the 
fundamentally lawless actions of dictatorships’’ and I wonder why 
you felt—obviously you felt strongly about this, or you wouldn’t 
have used those words, but why did you feel it necessary to de-
scribe what we were proposing in those terms? 

Ms. KAGAN. Senator Kyl, I don’t think we did, or at the very 
least we did not mean to compare you to dictators. The only thing 
that the letter was meant to say was that we should hold ourselves 
to very high standards, at least as high, or higher, than the stand-
ards that we would apply to dictatorships. And those were the 
standards that we were urging Congress to hold itself to in consid-
ering this legislation. And Congress in fact did. I mean, within a 
matter of day Congress came together, 84 to 15, a remarkable act 
of bipartisanship and passed a very good piece of legislation which 
did provide our Article 3 review of—— 

Senator KYL. Excuse me. 
Ms. KAGAN—[continuing]. Determinations. 
Senator KYL. There was more to it than that though. You sug-

gested in the letter that the habeas rights of which you were 
speaking should apply beyond Guantanamo to foreign theaters of 
war. You wrote it, I’m quoting now, ‘‘We cannot imagine a more in-
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appropriate moment to remove scrutiny’’ and the scrutiny means is 
equivalent here to habeas jurisdiction ‘‘of executive branch treat-
ment of non-citizen detainees. We are all aware of serious and dis-
turbing reports of secret overseas prisons, extraordinary renditions, 
and the abuse of prisoners in Guantanamo, Iraq, and Afghanistan.’’ 

Now, abuses existed in all three places. The obvious import of 
the argument was that the reach of habeas should extent to Guan-
tanamo, Iraq, and Afghanistan.’’ 

Ms. KAGAN. Senator, I think that the focus of the letter as the 
focus of everybody’s attention at that time was on the Guantanamo 
detainees. And as you know I, as Solicitor General, I’ve advocated 
strongly and I’ve made sure that my name appeared as counsel of 
record on the U.S. Government’s Bagram brief because I believed 
that the United States has very strong interests in this in the—— 

Senator KYL. Here’s my question. That is the position you took 
as Solicitor General dealing with the rights of habeas Bagram. You 
expressed a personal opinion before that. This issue could well be 
presented to the Court and what I want to know is whether or not 
it will be the position you argued on behalf of a client, the United 
States, where what was personally in your heart and caused you 
to write with such passion to members of the Senate here? 

Ms. KAGAN. Well, the letter, I do think, was focusing on Guanta-
namo detainees and was focusing on two questions—— 

Senator KYL. But it wasn’t limited and you specifically went out 
of your way to include also Iraq and Afghanistan in the same 
clause. 

Ms. KAGAN. I think we can argue about the letter, the legislation 
and what every—— 

Senator KYL. What is your personal view then, that it would not 
apply to Bagram just to use a very specific example? 

Ms. KAGAN. The—— 
Senator KYL. As you argued in the McCala case? 
Ms. KAGAN. Senator Kyl, I’m Solicitor General. The view that I 

have advocated, and I have advocated it strongly, including by 
signing my name on a Court of Appeals brief, which the Solicitor 
General almost never does, is that habeas should not extend to 
Bagram. 

Now, I couldn’t comment, I would be recused from that case that 
I signed my name on. This decision might come to the Court—ex-
cuse me, this question—— 

Senator KYL. If I could just interrupt. You understand what I’m 
asking you. If a case similar to that came to the Court and you 
didn’t recuse yourself, I don’t know whether you take the position 
that you argued on behalf of a client or you take the position that 
was apparently on your heart when you wrote this letter to us. 

Ms. KAGAN. Well, Senator Kyl, I don’t think that that letter ex-
presses view on the question of habeas rights at Bagram. I think 
that that letter was focused on the Guantanamo issue. 

Senator KYL. Well, then it was gratuitous that you included the 
phrase, ‘‘we are all aware of serious and disturbing reports of se-
cret overseas prisons, extraordinary renditions, and the abuse of 
prisoners in Guantanamo, Iraq and Afghanistan.’’ 

Ms. KAGAN. I think that that’s just a description of what we were 
aware of. But the focus of the letter—— 
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Senator KYL. You also said in the letter, and I’m quoting now, 
‘‘unfortunately the Graham Amendment would prohibit’’ 

Senator LEAHY. You’ll have extra time if need be, but let her an-
swer the question. 

Senator KYL. I’m happy to do that, but we don’t have a lot of 
time and I’m going to pretend like I’m a Supreme Court Justice for 
14 minutes and you’re still the Solicitor General and I will inter-
rupt you if I think we need to move on. 

In the letter you said, ‘‘unfortunately the Graham Amendment 
would prohibit challenges to detention practices, treatment of pris-
oners, adjudications of their guilt and their punishment.’’ 

It’s pretty clear you were saying that habeas should be available 
to challenge all aspects relating to detainees including their treat-
ment or conditions of confinement. Neither the Bagram case nor 
the MC authorized habeas claims to challenge conditions of con-
finement or treatment. Do you believe that the treatment of pris-
oners should be a subject of habeas in these cases? 

Ms. KAGAN. Senator Kyl, I don’t believe that that is a question 
that has come before the Courts. And given that—— 

Senator KYL. It has not, you’re right. 
Ms. KAGAN.—I would not want to suggest how I would decide 

that question ? 
Senator KYL. But you have suggested how you would decide it by 

saying, ‘‘unfortunately the Graham Amendment would prohibit 
challenges to detention practices, treatment of prisoners’’ and so 
on. So you’ve expressed a personal opinion about that. And why 
shouldn’t I assume that you would bring that personal opinion to 
the bench? 

Ms. KAGAN. Senator Kyl, what we expressed in that letter was 
opposition to the totality of the initial Graham Amendment, not the 
Graham/Kyl/Levin Amendment that eventually passed. There were 
a number of things about that amendment that we thought went 
too far. I think we were stating the full extent of the amendment’s 
effect. But I don’t think that that letter can fairly be read to ex-
press a legal view as to each of the particular—— 

Senator KYL. I absolutely disagree with you about that. I dealt 
with habeas to challenge the detention practices, treatment of pris-
oner, adjudications of their guilt, and their punishment. That’s 
what the letter specifically said. I quoted it accurately here. 

Ms. KAGAN. Senator Kyl—— 
Senator KYL. Now we later changed the amendment to only re-

late to the determination of guilt and punishment. We left out the 
treatment of prisoner aspects of it because as you know that brings 
in a whole host of huge problems for the Courts. And if we were 
to bring that in to our military justice system it could grind it to 
a halt. Go ahead. 

Ms. KAGAN. Senator Kyl, my view of that letter or my view of 
just my current state of mind is that I have no preexisting views 
on the way I would approach, as a judge, the sort of questions that 
you are asking me about. 

Now, you know, I am perfectly happy to go back to that letter 
and to try to parse it as carefully as you are parsing it, and to see 
whether it expressed a point of view—expressed a view as to a par-
ticular legal issue that might come before me. And if I think that 
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the letter does express a very particular point of view on a par-
ticular issue that might come before me, as in all such cases, I will 
certainly consider that fact, talk to my colleagues about that fact 
in determining whether recusal is appropriate. 

Senator KYL. I think that’s appropriate. And I may offer some-
thing else to you. And I invite you to do this. I’ll probably have a 
couple of questions for the record anyway. Take a look at the 
record, and if you want to expand in any way on what you’ve com-
mented on here, or make any other point to that, please do that 
in writing and that way you’ll have the full time to think about it 
and comment on it in whatever way you would like to. 

Let me switch subjects here. During the Solicitor General hear-
ing—the hearing for your nomination as SOMETHING, you said in 
response to question by Senator Cornyn, quote, ‘‘There is no Fed-
eral constitutional right to same-sex marriage.’’ Now, to me that 
means the Constitution cannot properly be read to include such a 
right. Is that what you meant to say? 

Ms. KAGAN. Senator Kyl, that question was asked me in my role 
as Solicitor General. The question came to me from Senator Cornyn 
because Senator Cornyn acknowledged and stated what is true 
which is that I had opposed and stated opposition to the ‘‘don’t ask, 
don’t tell’’ policy and Senator Cornyn asked me, given that stated 
opposition, could you perform the role of Solicitor General and par-
ticularly, I think, could you with appropriate vigor defend the con-
stitutionality Doma? 

And my answer was meant to say, yes, I absolutely could defend 
vigorously the constitutionality of Doma, that I understood what 
the state of the law was and that I understood what my profes-
sional responsibilities were. And if that case had come to the Su-
preme Court this year, I certainly would have been at the po-
dium—— 

Senator KYL. With all due respect, Doma’s constitutionality is a 
different question than your statement. And there were no quali-
fications on it, you said, ‘‘there is no Federal constitutional right to 
same-sex marriage’’ period. Now, are you qualifying that now? Are 
you saying that you meant something different by those clear 
words that you expressed to Senator Cornyn? And I didn’t take it 
out of context. 

Ms. KAGAN. I was absolutely saying that I understood the state 
of the law and that I accepted the state of the law—— 

Senator KYL. So you’re only saying then that as of right now the 
Court hasn’t declared there to be a Federal constitutional right; is 
that all you’re saying? 

Ms. KAGAN. I am saying that I very much understood, accepted 
the state of the law and that I was going to perform all my obliga-
tions as Solicitor General consistent with that understanding and 
consistent with that acceptance. 

Senator KYL. So you wouldn’t tell us today then whether you be-
lieve that the Constitution could be properly read to include such 
a right? 

Ms. KAGAN. I don’t think that that would be appropriate. As Sen-
ator Grassley and I talked about, there is a case that’s pending, the 
case may or some other case might come before the Court, and so 
I couldn’t go any further than that. 
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Senator KYL. So then when you said, ‘‘there is no Federal con-
stitutional right to same-sex marriage’’ what you meant by that 
was the Court has not held that there is a Federal constitutional 
right to same-sex marriage? 

Ms. KAGAN. The question was, could I perform my responsibil-
ities as Solicitor General? Did I understand the law, did I accept 
the state of the law? And the answer was yes as to both. 

Senator KYL. The two Arizona—or the Arizona case I was talking 
to you about before our last questioning concluded, the Chamber of 
Commerce v. Candaleria case, I wanted to ask some more ques-
tions. But let me just ask you one case—or one question about that 
case. And then also another case called Lopez Rodriguez v. Holder, 
you might remember this was a 9th Circuit case that applied the 
exclusionary rule to civil immigration proceedings. And you de-
clined on behalf of the government to ask the Court to take that 
case. 

What I wondered is—and I found that rather remarkable since 
there was a split in the circuit. The Supreme Court had already 
spoken on it, there was a significant constitutional issue involved, 
obviously a question of significant political importance and yet you 
chose not to suggest that the Court should take that case, but rath-
er to suggest the Court take the Arizona case which didn’t involve 
any of those considerations. 

Nonetheless, my question is this, were either of those cases that 
were your decision to take them influenced by any political consid-
erations? And I say that broadly, meaning, for example, any con-
tact from the White House or officials at the Executive Office of the 
President or contacts of that sort in either of those two cases? 

Ms. KAGAN. Senator Kyl, I’m persuaded that we made the correct 
decision on the law in both of those cases. I don’t think that I can 
talk about internal deliberations of the Solicitor General’s office 
whether with respect to the White House or otherwise. 

Senator KYL. So you cannot tell the Committee whether or not 
there was any contact irrespective of the content of the contact? 

Ms. KAGAN. Senator Kyl, I don’t think it would be right for me 
to talk about, you know, particular contacts and particular cases. 
That that counts as sort of internal deliberations. I do think that 
we made the right decision on the law for the United States’ inter-
ests in both of those cases. 

Senator KYL. I think that there wouldn’t be anything wrong with 
the Committee understanding whether or not your decision was 
based on considerations other than purely legal, especially if it 
came in the form of requests by the White House or people within 
the White House because of the rather political nature of these two 
cases. I mean, it wouldn’t be surprising, in a way, that there would 
be a lot of political interest in this. It would be surprising if the 
Solicitor General’s office became involved in cases or took positions 
in cases based upon the political advice or efforts. You don’t think 
that that wouldn’t be an appropriate inquiry for us? 

Ms. KAGAN. Senator Kyl, the Solicitor General’s office does, from 
time to time, and I think that this is true in every administration, 
have some communications with members of the White House with 
respect to particular cases. That is not a surprising thing and I 
think it’s true in every administration. But I don’t think it would 
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be right to talk about internal deliberations in any particular case 
and I do think that as to both of those cases that you mentioned 
the Solicitor General’s office made the correct decision on the law, 
on the legal principles that were involved for the United States as 
a client. 

Senator KYL. I’m sure you can defend your position. You do that 
admirably. But, it seems to me that simply noting whether or not 
there were such contacts would not be an inappropriate thing for 
you to provide to the Committee. 

Let me ask you one more time about foreign law because there 
have been several different iterations of this. Senator Grassley 
asked you and I have an exaction quotation of what you said in re-
sponse to that, you said, ‘‘while you were in favor of good ideas 
coming from wherever you can get them, the judges shouldn’t be 
bound by foreign legal precedent.’’ Now, that’s a—and you closed by 
saying, ‘‘fundamentally we have an American Constitution and our 
Constitution is our own.’’ 

I’ve seen that formulation before and I’m troubled by it. Because 
it suggests that you could turn to foreign law to get good ideas, but 
that, of course, you wouldn’t be bound by foreign legal precedent. 
I doubt that anybody who uses foreign law would suggest that they 
are bound by foreign legal precedent, but it hasn’t stopped them 
from using foreign precedents legal and otherwise. 

And so I’m back to the question of whether you believe that deci-
sions of foreign courts or laws enacted by foreign legislators—legis-
latures should have any bearing on U.S. court interpretation of the 
U.S. Constitution? 

Ms. KAGAN. Senator Kyl, I do believe that this is an American 
Constitution. That one interprets it by looking at the structure, our 
own history, and our own precedents. And that foreign law does not 
have precedential weight. 

Now, in the same way that a judge can read a Law Review arti-
cle and say, well, that’s an interesting perspective or I learned 
something from it, I think that so too a judge may read a foreign 
judicial decision and say, well, that’s an interesting perspective, I 
learned something from it. Suppose, you know, we have a Fourth 
Amendment exclusionary rule—suppose that—— 

Senator KYL. Excuse me. Of what relevance is that to the U.S. 
Constitution? We have many things other countries don’t because 
we have a unique Constitution. 

Ms. KAGAN. I’m just trying to suggest that it’s of the same kind 
of relevance that it would be if you read a Law Review article 
about a similar subject. 

Senator KYL. OK. What you are telling me is then that you 
would look to foreign law, you might relate it to the issues in the 
case, would you cite it in an opinion as an interesting idea, not le-
gally binding, of course, but supportive of your position? 

Ms. KAGAN. I said yesterday when I talked about the subject, I 
said that—I used as an example a brief that the Solicitor General’s 
office had filed on the Foreign Sovereign Immunities Act. When we 
filed that brief we talked about what some other countries had 
done on the Foreign Sovereign—— 

Senator KYL. Because you thought it might appeal to some of the 
members of the Court? 
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Ms. KAGAN. Because—— 
Senator KYL. Right or not? 
Ms. KAGAN.—the question of how one should look to the Foreign 

Sovereign Immunities Act and whether officials should be held lia-
ble is a question that a number of nations have tried to deal with. 
And in the same way that one might point to Law Review articles 
on the subject. I don’t think that foreign opinions should be out of 
bounds in that way. But I do think that they do not have any kind 
of precedential weight. That they are not any kind of ground—inde-
pendent ground for making a decision—— 

Senator KYL. I just wondered why you take the space then to in-
clude them in an opinion. 

Let me ask you one final question. And, by the way, this is 
thanks—you might have caught George Will’s column June 28th in 
the Washington Post suggesting some questions for Elena Kagan. 
I don’t know if you saw that or not. This is one that I didn’t tell 
you that I would ask you and I apologize. But I’m just going to 
quote from one question. 

He said, ‘‘Some persons argue that our Nation has a living Con-
stitution. The Court has spoken of the evolving standards of de-
cency that mark the progress of a maturing society. But Justice 
Anton Scalia speaking against changeability and stressing that the 
whole anti-evolutionary purpose of the Constitution says its whole 
purpose is to prevent change to embed certain rights in such a 
manner that future generations cannot readily take them away. 
The society that adopts a bill of rights is skeptical that evolving 
standards of decency always mark progress and that societies al-
ways mature as opposed to rot.’’ Is he wrong; George Will and I 
ask? 

Ms. KAGAN. I think we have a Constitution and it’s the same 
Constitution that we’ve always had putting aside the Article 5 
Amendment process. And that it is meant to endure for the ages. 
The Constitution does not change, but it is—it is asked to apply 
and Courts must apply it to changing circumstances and to chang-
ing conditions. And in the course of that application there is devel-
opment in constitutional law. The Constitution itself is fixed and 
the Constitution itself is binding. 

Senator KYL. Thank you. 
Mr. Chairman, since I think you’ve indicated that you would like 

to conclude the Solicitor General’s testimony at the end of this 
round, I’ll pose a couple of other questions including one relating 
to the reach of the commerce clause in questions for the record. 

Senator SESSIONS. Mr. Chairman, are you suggesting Senator 
Kyl that—I was a few moments late, was there an agreement 
that—— 

Senator KYL. No, no agreement. 
Senator SESSIONS.—not have a third round and just finish with 

this round? 
Senator LEAHY. How much longer would you need to ask your 

questions? 
Senator KYL. Well, I just really had the one other question, but 

I don’t want to take my colleague’s time. 
Senator SESSIONS. OK. I just didn’t know—— 
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Senator KYL. I’d be happy to take the time when they’re done, 
Mr. Chairman. 

Senator LEAHY. Well, if you want, rather than have to have you 
come back. I did mention earlier before you came in on a specific 
time, but because things have changed so much because of the situ-
ation with basically 3 days of funerals. So if you have a further 
question ask it. 

[Simultaneous conversation.] 
Senator KYL. Let me just throw it out—and I know that at least 

Senator Coburn and Senator Cornyn have had the same question. 
In response to some of the other questions it appears to me that 
what you were saying about the commerce clause is that essen-
tially if there is sufficient commerce—effect on interstate com-
merce, that it’s not the Court’s job to look behind a Congressional 
act. That’s the test. If that test is satisfied and it’s a reliance on 
the commerce clause, then that’s it. 

And it seems to me that that’s overly broad because the whole 
point of the Court’s rule is to interpret what is permitted under the 
Constitution and that, of course, the Court could say precisely what 
I just articulated as the test. As long as you can show some degree 
of interstate commerce then you have a right to legislate in that 
area. 

My question is, though, whether that really would be an abdica-
tion by the Court of its responsibility to interpret that article of 
the—that part of the Constitution and whether you see any limit 
on the application of the interstate commerce clause other than a 
degree of sufficient commerce. 

Ms. KAGAN. Well, the Court has interpreted the commerce clause 
broadly, not in an unlimited way, but broadly. I agree with you, 
Senator Kyl, that the Court has an important role to play in this 
as in any area in order to ensure the government does not overstep 
its proper authority. 

We live in a government of limited and enumerated powers. The 
government cannot exercise authority beyond—excuse me, the Fed-
eral Government, Congress, cannot exercise its powers beyond the 
authority that the Constitution provides. The commerce clause has 
been understood to give Congress wide authority in this area. The 
general view has been that regulations affecting interstate com-
merce primarily are the prerogative of Congress and not of the 
Courts. The Courts ought to defer. 

Defer does not mean abdicate and there remains an important 
role to play. The limits that have been set and that exist currently 
are the limits that appear in the Morrison and the Lopez case 
which separates out non-economic activity from economic activity 
and talks as well about areas which are traditionally the preroga-
tive of the states. Those are the limitations that the Court’s current 
doctrine imposes. I treat those limits as precedent going forward 
and for sure would not think that it’s appropriate to abdicate in 
this are but do think that deference is generally correct with re-
spect to economic legislation. 

Senator KYL. I appreciate your answer. Thank you. 
Senator LEAHY. Incidentally, I have a quote here, there are other 

legal issues that come up in which I think it’s legitimate to look 
to foreign law. For example, if a question comes up concerning the 
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interpretation of a treaty that has been entered into by many coun-
tries, I don’t see anything wrong with seeing the way the treaty 
has been interpreted in other countries and other—look at their 
foreign law. I wouldn’t say that’s controlling, but it’s something 
that’s useful to look to. That’s what Justice Salito said in his con-
firmation hearing. I don’t recall anybody disagreeing with him. Do 
you disagree with that? 

Ms. KAGAN. No, that sounds right. 
Senator LEAHY. Thank you. 
Senator Graham. 
Senator GRAHAM. Thank you, Mr. Chairman. 
I don’t think I’ll need a third round, but I would ask maybe a 

little bit of indulgence to go over—if we can’t get through it all very 
quickly. Are you familiar with Plessy v. Ferguson? 

Ms. KAGAN. Yes, sir. 
Senator GRAHAM. I think most people are. It’s an 1896 case and 

it interpreted the equal protection clause how? What did it say? 
Ms. KAGAN. It said that separate but equal facilities were con-

sistent with the equal protection clause. 
Senator GRAHAM. OK. Now, that’s in 1896. And do you know— 

are you familiar with Justice Henry Billings Brown? 
Ms. KAGAN. I feel as though I should be, but I’m going to say no. 
Senator GRAHAM. Well, you don’t want him to be your hero, trust 

me. Here’s what he said in 1896. ‘‘We consider the underlying fal-
lacy of the plaintiff’s argument too consistent in the assumption 
that the enforced separation of the two races stamps the colored 
race with a badge of inferiority. If this be so, it is not by reason 
of anything found in the Act, but solely because the colored race 
chooses to put that construction on it.’’ 

Now, that was the majority holding, one of the holdings, and it 
didn’t change until 1954. So, to conservatives and liberals alike 
who believe that precedent can never change a case, this is a good 
example where I think we’re all glad the case change. Because this 
is what happened in 1954–55. 

Justice Warren: ‘‘To separate them from others of similar age 
and qualifications solely because of their race generates a feeling 
of inferiority as to their status in the community that may affect 
their hearts and minds in a way unlikely ever to be undone. What-
ever may have been the extent of psychological knowledge at the 
time of Plessy v. Ferguson, this finding is amply supported by mod-
ern authority.’’ 

So, if you could, this could be a little bit of a teaching moment, 
nothing changed in the Constitution word-wise, did it? 

Ms. KAGAN. It did not. 
Senator GRAHAM. So it’s the same words, looked at 50-something 

years apart with a different conclusion. How could the Court do 
that and be consistent with strict constructionism? 

Ms. KAGAN. Well, Senator Graham, I guess a couple of things. 
The words of the Constitution did not change. But two things did 
change. The precedents changed and understandings and cir-
cumstances in the world changed. So the precedents clearly did 
change. Brown was not a thunderbolt from the blue. 

Senator GRAHAM. It was the last in a line of decisions; right? 
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Ms. KAGAN. It was the last in a long line of decisions. And one 
of Justice Thurgood Marshall’s—his greatest accomplishment was 
to lead up to Brown, step by step, by step, case by case, by case. 
As an advocated, of course, you can have a strategy like that, and 
he did. And by the time the Court got to Brown, upholding Plessy 
actually would have been inconsistent with a series of other hold-
ings that it had reached over the years. And I do think that that 
sometimes happens in constitutional interpretation. It also hap-
pens—I mean, we’ve talked a lot about the doctrine of precedent 
and about one reason to reverse a decision is when its doctrinal 
support has been completely eroded. And I think that that is what 
happened in Brown. By the time the Court reached Brown ? 

Senator GRAHAM. And I think most Americans if not universal 
as close to universal as we’ll ever get as a nation are glad it hap-
pened in this case. 

Now, there’s another Court decision called Roe v. Wade that’s 
being changed over time, being interpreted differently over time. 
The Court basically held that before viability the right to have an 
abortion was—of a state imposed limitations on abortion was al-
most non-existent. After viability it was sort of the balancing test. 
Is that a general statement of Roe v. Wade over time? 

There’s a difference between viability and post-viability in the 
eyes of the Court. 

Ms. KAGAN. As I understand the law after Casey, it’s that after 
viability the state can regulate as it pleases except for situations 
where the woman’s life or health interests are at issue. Before via-
bility the question is whether there is an undue burden—— 

Senator GRAHAM. Right. 
Ms. KAGAN.—on the woman’s ability to have an abortion. 
Senator GRAHAM. Right. Is it fair for the Court to consider sci-

entific changes when a fetus becomes viable as medical science 
evolves? 

Ms. KAGAN. Senator Graham, I do think that in every area that 
it is fair to consider scientific changes. I’ve talked in the past about 
how different forms of technology influence the evolution of the 
Court’s Fourth Amendment jurisprudence. 

Senator GRAHAM. I’m glad to hear you say that because just a 
sit would have been wrong to not consider the changes of how soci-
ety had evolved versus segregation of young children based on race. 
I hope the Court would consider the modern concept of the viability 
in the 21st century and whatever protection you could give the un-
born would be much appreciated on my part by considering science, 
not your personal feelings, because I think it’s appropriate for the 
Court to do so. 

Now, let’s talk about Harvard. It’s a great institution, someplace 
I couldn’t have got in, so that makes it, you know, special because 
if you’d let me in it wouldn’t be special. 

Ms. KAGAN. I would have taken you. 
[Laughter.] 
Senator GRAHAM. Not with my SAT scores, I couldn’t even play 

football at Harvard. 
[Laughter.] 
Senator GRAHAM. Now, this ‘‘don’t ask, don’t tell’’ policy you 

thought to be unwise and unjust. Is that—you said, that, I believe? 
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Ms. KAGAN. I did, Senator Graham. 
Senator GRAHAM. And you know what, I think a lot of Americans 

agree with you; some do and some don’t. So the fact that you have 
political opinions different than mine is absolutely OK and I hope 
the Committee will in the future let that concept work both ways. 

I think the problem that Senator Sessions has—it’s one thing to 
have strong feelings, the policy was not set by the military it was 
a Congressional enactment which you thought to be unwise and 
unjust. Now, I don’t doubt your affinity and admiration for the 
military. You can disagree with the don’t ask, don’t tell policy and 
still respect the military. I believe that about you and about a lot 
of other people. The problem I have is it was the law of the land. 
Did other schools at Harvard prevent military recruiters from com-
ing to interview their students, or was it just the law school? 

Ms. KAGAN. Senator Graham, I honestly don’t know the answer 
to that. I don’t know what other schools, you know, have employers 
come and how they do it and I don’t know whether any other 
schools have particular policies respecting this. 

Senator GRAHAM. You don’t know if it was—obviously it wasn’t 
a campus-wide ban because the recruiters did meet with law stu-
dents somewhere else on campus; is that correct? 

Ms. KAGAN. Senator Graham, the recruiters could have met on 
campus as well. 

Senator GRAHAM. That’s what I’m saying, it wasn’t a ban, it was 
just—they couldn’t come to the law school? 

Ms. KAGAN. And could have met on the law school campus. The 
only restriction that we put on was that the Office of Career Serv-
ices couldn’t provide assistance. 

Senator GRAHAM. Which is the place where most students met 
employers? 

Ms. KAGAN. No, it’s just an office, really. I mean, most—95 per-
cent of interviews from employers at Harvard Law School—— 

Senator GRAHAM. Well, here’s the point, it’s clearly not just an 
office. It was a political statement that you were making, I think. 
Maybe I’m wrong, but it seems to me you were making a political 
statement. You’re not taking the law in your own hands, but you 
were trying to make a political statement on behalf of the law 
school that this office is not going to be used by the military be-
cause we don’t like this policy; is that a fair statement or not? 

Ms. KAGAN. Senator Graham, I think what I was trying to do 
was on the one hand to ensure military recruiting, on the other 
hand to enforce and to defend the school’s very long standing anti- 
discrimination policy. So it wasn’t me making a political statement; 
it was me as Dean of the Law School, and that’s what I was, I had 
an institutional responsibility as Dean of the Law School trying to 
defend an anti-discrimination policy that had existed for, I don’t 
know, 25 years, and—— 

Senator GRAHAM. Well, did it apply to the Catholic Church if 
they wanted to come and recruit lawyers from the law school be-
cause they don’t have women priests? 

Ms. KAGAN. Well, the way we enforce this policy is if an em-
ployer comes, we give the employer a form. And the form basically 
says, you know, I comply with the following policy. And it says, ‘‘I 
will not discriminate on the basis of’’ and then it says something 
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like, race and creed, and gender, and sexual orientation, and actu-
ally veteran status as well. And if the employer signs the form the 
employer can get the services of the Office of Career Services. And 
if not, not. 

Senator SCHUMER. So it wasn’t a political statement on your be-
half at all? You weren’t trying to tell the world what Harvard Law 
School thought about this policy? 

Ms. KAGAN. It was not, Senator Graham. I was just trying to de-
fend a very long standing and—— 

Senator GRAHAM. It would have been OK with me if it was, I just 
disagree with you, but I’ll take you at your word. 

Now, you were an advocate for—you were a lawyer who played 
an advocate role in the Clinton Administration regarding formula-
tion of policy; is that correct? 

Ms. KAGAN. I was two things in the Clinton Administration. I 
was a lawyer for about half the time and I was a policy person for 
about half the time. 

Senator GRAHAM. OK. Well, when it came to the partial-birth 
abortion debate, there’s a memo that we have here that talks about 
if certain phrases were used by the—what was the group, ACOG, 
what was the acronym? 

Ms. KAGAN. The American College of Obstetricians and Gyne-
cologists. 

Senator GRAHAM. As I understand it, they were going to issue a 
statement that you thought would be a disaster and you wanted to 
get the full statement into place. Was that because you were wor-
ried that if you didn’t get what you wanted in place the Court 
might seize upon that statement and make a different ruling based 
on science? 

Ms. KAGAN. No, sir. It was not. I mean, my—this was—— 
Senator GRAHAM. Well, Ms. Kagan, I’m shocked that you say 

that because if I believe the way you do, that’s exactly what I 
would want. If I really did believe that partial-birth abortion as 
being proposed was too restrictive, and I think you honestly believe 
that, that you wanted to have the broadest definition possible when 
it came to partial-birth abortion to allow more cases rather than 
less, that I would have been motivated to get the language most 
favorable to me. And are you saying you weren’t motivated to do 
that? 

Ms. KAGAN. Senator, I was working for a President who had 
clear views on this subject. 

Senator GRAHAM. But you were trying to take him to an area 
where he even felt a bit uncomfortable. You were advocating, from 
what I can tell, a broader view of how partial-birth abortion would 
be interpreted. That when you met with the professional commu-
nity, the doctors, they informed you early on in a private meeting, 
according to the record we have, that there would be very few cases 
where an abortion would be allowed under the way this thing was 
written. And somebody with your background and your view of this 
issue, to me that seemed disturbing and you were trying to change 
that and broaden it; is that not true? 

Ms. KAGAN. With respect, Senator, it’s not true. I had no agenda 
with respect to this issue. 

I was trying to—— 
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Senator GRAHAM. Wait a minute. Wait a minute. I certainly have 
an agenda when it comes to an abortion. I respect the Courts, but 
I’m trying to push the rights of the unborn in a respectful way. You 
can be pro-choice and be just as patriotic as I am. You can be just 
as religious as anybody I know, but that’s the point here. It is OK 
as an advocate to have an agenda. I think Alito and Roberts had 
an agenda. They were working for a conservative president who 
was pushing conservative policies. 

So it just is a bit disturbing that you quite frankly say you don’t 
have an agenda when you should have had. If I’m going to hire you 
to be my lawyer, I want you to have my agenda. I want it to be 
my agenda. 

Ms. KAGAN. I was trying to implement the agenda of the United 
States President whom I worked for. So I was—— 

Senator GRAHAM. Did you have a personal belief that partial- 
birth abortion was—as being proposed was too restrictive on a 
woman’s right to choose? 

Ms. KAGAN. I was, at all times, trying to ensure that President 
Clinton’s views and objectives with respect to this issue were car-
ried forward. And President Clinton had strong views with respect 
to this issue. 

Senator GRAHAM. But here’s the issue between being a lawyer 
and a policy person in a political shop. I would—I just want to try 
the best as I can. It’s OK if you did. I expect that presidents are 
going to hire talented, intellectually gifted people who think like 
they do that will push the envelope when it comes to that law. And 
the record is replete here on this issue and others, you were push-
ing the envelope in terms of the left side of the aisle. I think the 
record was replete with Alito and Roberts that they were pushing 
the envelope on the other side. And that may make you feel uncom-
fortable. I hope it doesn’t. I just believe it to be true and you don’t 
agree with me there. 

Ms. KAGAN. Senator Graham, the two of us have agreed on many 
things over the course of this hearing and—— 

Senator GRAHAM. But we don’t agree on this? 
Ms. KAGAN—[continuing]. But we don’t agree on this. 
Senator GRAHAM. That’s fair. 
Ms. KAGAN. But what I tried to do was to implement the objec-

tives of the president on this issue. At the same time to provide the 
president with the best legal advice, straight objective as I could. 

Senator GRAHAM. Fair enough. 
Ms. KAGAN. And when I became a policy person to enforce and 

to ensure that his policy views were carried out. 
Senator GRAHAM. I just quite frankly am surprised to hear that 

because if I believe the way you did and I had the opportunity to 
serve at that level, I would do everything I could to push the law 
in my direction in a way that was ethical. And I didn’t see any-
thing you did that was unethical. I did see an effort on your part 
to push the law in a direction consistent, I think, with the Clinton 
Administration and your political beliefs which is absolutely fine. 

An activist judge is something none of us like, apparently. No-
body on that side likes it and nobody on our side likes it. Help me 
find one. 

Ms. KAGAN. I’m sorry? 
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Senator GRAHAM. Help me find one. Can you think of anybody 
in the history of the United States that was an activist judge? Be-
cause we don’t like these people. It seems to me an activist judge 
is somebody who rules the way we don’t like. And it’s getting to 
be no more sophisticated than that and I would like it to be more 
sophisticated than that. So, what is your definition of an ‘‘activist 
judge’’ ? 

Ms. KAGAN. Well, Senator Graham, I think my definition is 
somebody who doesn’t take three principles to heart. The first prin-
ciple is deference to the political branches in making the policy de-
cisions of this Nation, because that’s who ought to be making the 
policy decisions of this Nation. 

The second principle is respect for precedent. Precedent as a doc-
trine of constraint and humility. And also stability in the law. 

And the third principle is deciding cases narrowly. Deciding them 
one at a time, deciding them on narrow grounds if one can, avoid-
ing constitutional questions if one can. 

Senator GRAHAM. Well, our guys say that Justice Marshall was 
an activist judge; do you agree with that? 

Ms. KAGAN. Senator Graham, I’m not going to characterize any 
Justice as an activist judge, as a restrained judge. I think the best 
I can do is to set forth the principles that I think are appropriate 
and to say that if I’m so lucky—if I’m lucky enough to serve, Jus-
tice Kagan would abide by those principles. 

Senator GRAHAM. And I totally understand the dilemma you’re 
in. But we keep using that term and Justice Marshall will go down 
in history as one of the icons of the law and one of the greatest 
justices in the history of the country even though I disagree with 
a lot of his rulings. That’s the way it should be. If our people say 
that’s activism, so be it. I hope Justice Roberts, which I think is 
one of the most gifted—intellectually gifted people I’ve ever met— 
is being called by my colleagues on the other side, for 2 days now, 
an activist Court. And we’ve got somebody is wanting to be on the 
Court. Can you name one person in the United States that you 
think would be an activist judge, living or dead? 

Ms. KAGAN. You know, I have a feeling that if I do that I’m going 
to end up doing many things that I regret. 

[Laughter.] 
Senator GRAHAM. Well, here’s what I regret, I regret all of us 

throwing these terms around without any—any definition to it 
other than we just—you know, we believe the way they judge is 
just not the right way. 

Now, Judge Barak, if this guy is not an activist judge, I don’t 
know who would be. Now, he’s an Israeli judge, so maybe we 
shouldn’t talk about Israeli activism because that’s foreign activ-
ism, but I’m going to go ahead and do it anyway. If Senator Kyl 
doesn’t mind. 

Here’s what Judge Barak said, ‘‘the judge may give a statute a 
new meaning, a dynamic meaning that seeks to bridge the gap be-
tween law and life’s changing reality without changing the statute 
itself. The statute remains as it was, but its meaning changes be-
cause the Court has given it a new meaning that suits a new so-
cial’’—‘‘that suits new social needs.’’ What the hell does that mean? 
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Ms. KAGAN. I think it means that the Court can change a statute 
and I think that that’s wrong. 

Senator GRAHAM. I think the fact that you don’t like what he 
said makes me feel better about you because this is so nebulous 
and so empowering to a judge it would make an elected official like 
me feel very worried that the judge doesn’t understand the dif-
ference between going out and getting elected to office and review-
ing policy made by elected officials. 

Ms. KAGAN. And now we’re back to agreeing, Senator Graham. 
Senator GRAHAM. And we’re going to end it there. I wish you 

well. You have handled yourself well. We have some differences. I 
think the hearings have been on the margins better, but not a lot 
better than they’ve been in the past. 

I wasn’t trying to trick you. I think as an advocate in the Clinton 
Administration and other places you have tried to push the law in 
an ethical way in a particular way consistent with your philosophy 
and your political leanings, and I just want my colleagues to know 
that is OK with me. The thing that would not be OK with me is 
if I thought you were unethical and you did it in a way outside the 
process that we call ‘‘the rule of law.’’ So I wish you well, and I 
know your family is proud of you and I think you’ve acquitted your-
self very well over the last several days. 

Ms. KAGAN. Thank you, Senator. 
Senator CARDIN. Thank you, Senator Graham. I don’t think we 

need to do this, but let me just go over your 2009 confirmation 
hearings when you were asked about the partial-birth abortion de-
cision. You repeatedly stated that you would respect Gonzalez v. 
Carhart in which the Court rejected a facial challenge to the Fed-
eral Partial-Birth Abortion Ban Act based on stare decisis. That’s 
what you said in the last hearing. I assume that’s your position 
today? 

Ms. KAGAN. Absolutely, Senator Cardin, that Gonzalez is settled 
law entitled to all the precedent of settled law going forward. 

Senator CARDIN. And I just really want to make a personal com-
ment as I did on my opening statement. Many of us believe Roe 
v. Wade is a matter of privacy and a woman’s right of choice and 
it’s not really taking sides on abortion. Not whether you favor or 
oppose abortion, whether you favor a woman’s right of choice and 
right of privacy and what is the appropriate role for the govern-
ment to play in those types of decisions. 

With Senator Graham still here, I want to just go back to one 
of the points that Senator Graham raised on enemy combatants 
and their rights to certain proceedings. And I think I’m quoting 
Senator Graham correctly when he said, ‘‘if we took the war on ter-
ror and made it a crime, we have a problem for our country.’’ And 
I think that sort of misses the point. And, Solicitor General, I think 
the point that the administration was seeking is that there are cer-
tain rights in our criminal justice system that defendants are enti-
tled to, they’re different under military commissions for enemy 
combatants, but that we have the right, not the enemy combatant, 
to determine which venue we can bring about the best justice. If 
we think that an action by an enemy combatant was criminal, we 
want to use an Article 3 proceeding, and if we think we can get 
a better result, why would we want to take away that right? Why 
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would we want to limit our ability to hold a terrorist accountable 
for their actions, whether it is as an enemy combatant in a military 
commission or whether it’s in an Article 3 court under our criminal 
code? 

Was that the position that the administration was taking when 
you were Solicitor General, or you are still taking as Solicitor Gen-
eral? 

Ms. KAGAN. Senator Cardin, I’m going to say the same thing to 
you that I hope I said to Senator Graham, which is, this is not a 
set of policy decisions that the Solicitor General’s Office or that I 
personally had anything to do with. And I feel uncomfortable dis-
cussing that. I think that these are questions that are better ad-
dressed to the people who are making policy within the Justice De-
partment on this issue. 

Senator CARDIN. And I respect that. I just really wanted to clar-
ify the choice. It’s not a choice between giving enemy combatants 
certain additional rights. It’s a question of where we believe we can 
hold a terrorist more accountable. 

Senator GRAHAM. If I could, Senator. 
Senator CARDIN. Certainly. 
Senator GRAHAM. I guess that was a question for her, but I’ll an-

swer it and see if you disagree with my answer. 
I really have no problem using Article 3 Courts in the war on ter-

ror. In many cases they can be a better venue. I think military 
commissions can be a good venue to prosecute war crimes, but the 
higher—the third bucket, as we all talk about, are those enemy 
combatants that the Court has deemed to be an enemy combatant. 
But the evidence for whatever reason is not subject to criminal 
scrutiny whether it be a military commission trial or Article 3 trial, 
or the evidence may be such that you, under the rules of discovery 
of both proceedings, you couldn’t divulge it without hurting na-
tional security, it’s in those cases, the 48 that the Obama Adminis-
tration has identified, that the Congress needs to weigh in with the 
executive branch to understand that the law of war detention is the 
only valid theory that you can hold someone in that third category. 

And when it comes to, quite frankly, the treatment of prisoners, 
it becomes about us, not them. I love the Geneva Convention as a 
military lawyer. It is not an individual right and I want my coun-
try to abide by it to the fullest extent possible and win this war 
within our values. 

The one thing I would say in conclusion is that when it comes 
to having your day in court as to whether or not you’re an enemy 
combatant, I believe an independent judiciary should look over the 
military’s shoulder and you have to prove to an independent judge 
that the military is right that you are in fact an enemy combatant. 
But I do not believe our laws should allow enemy prisoners to bring 
lawsuits against our own soldiers, medical malpractice cases 
against doctors, or sue prison guards because they don’t like the 
quality of the food. That to me is not consistent with war and that’s 
what I oppose. 

Senator CARDIN. I thank you for that. We’ve had this discussion 
in our Committee and I think, Solicitor General Kagan, you are 
correct, these are issues that we’re going to have to grapple with 
as the legislative branch of government, hopefully working closely 
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with the executive branch. The bottom line is that for those who 
commit acts of terror against the United States we need to have 
an effective way to bring them to justice, whether it’s within the 
military commission system or whether it’s within our Article 3 
courts. And we should be able to choose the best venue for holding 
those terrorists accountable. 

I know you had an exchange with Senator Feinstein on the inter-
play between the establishment and free exercise clause. And I 
want to talk a little bit more about that because I related to your 
opening statement when you talked about your grandparents com-
ing to this country, for one reason, because of the religious freedom 
of this Nation which was so dominantly lacking in Europe. The 
same reason brought my grandparents to this country. So the free-
dom of religion is a critical part of this country’s tradition. 

When we discussed the free exercise and establishment clause 
with Senator Feinstein—when you did, you said that there is some 
play in the joints for the government to act to make reasonable ac-
commodations for religion consistent with both the free exercise 
and establishment clause. And then you mentioned the Lemon 
three-part test from 1971 which you correctly noted has not been 
overturned, but has not always been used by the Court either. I 
want to focus on the test used by Justice Kennedy in the Court 
opinion of Lee v. Weisman, in which he struck down as unconstitu-
tional school-sponsored prayer at a public school graduation cere-
mony. 

My question to you is what special protection should students 
have under the establishment clause? 

Ms. KAGAN. Well, what Senator Kennedy focused on, I think I 
said to Senator Feinstein that some members of the Court have 
used on certain occasions a coercion test. The question as to wheth-
er a particular governmental action coerces a person in his or her 
religious beliefs. And the Levy/Wassmann case is one that does use 
that coercion test in a way that provokes strong disagreement as 
well. The question about whether that graduation prayer did coerce 
students in a constitutionally meaningful manner. Senator Ken-
nedy, a majority of the Court held that it did. 

As the Court’s precedent has come down, it seems a highly fact- 
specific inquiry. Certainly the coercion test is used most often when 
it comes to children. And the Court—you know, the Court’s cases 
essentially see a difference between coercion of adults thinking that 
adults can kind of stand up for themselves and coercion of children 
where there’s a greater fear of the government’s impact—coercive 
impact. And I think that Levy/Wassmann reflects that. 

But it is a contentious area in the law. With some people I think 
that that case is a good example of the way in which people can 
look at the same kind of action and some see coercion and some 
not. 

Senator CARDIN. Thank you very much for that reply. It’s very 
helpful. With that I’m going to recognize Senator Cornyn for his in-
quiry. 

Senator CORNYN. Thank you, Mr. Chairman. 
General Kagan, let me start off with just a little housekeeping 

before we get into the main body of what I want to talk to you 
about. My experience, and I would be interested if your experience 
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is the same, is that sometimes people who are not members of the 
legal profession, when they hear lawyers talk, or maybe even 
judges when they disagree in the context of written opinions, ma-
jority and dissenting opinions, the like, sometimes they read into 
that talk a sort of personal animosity or something more than just 
a disagreement over what the law is or is not. Have you had a 
similar experience or observation in your career? 

Ms. KAGAN. Well, Senator Cornyn, I do think that sometimes 
people can take a look at opinions and they’re very strongly worded 
and think, my gosh, these people must just hate each other. And 
then it turns out that not at all, there are good faith differences 
on the law, but the same people who are sort of taking swipes at 
each other in opinions see each other as people who are operating 
in complete good faith and get along with each other in the next 
case or the case before, and certainly in their lives. 

Senator CORNYN. Well, you made the point better than I did. And 
it’s come to my attention—actually there was something published 
in the newspaper today that suggested that those of us who have 
tried to draw this line between activist judges who don’t feel con-
strained by a written Constitution and laws or who feel like they 
have more liberty to basically make things up, this is my character-
ization, and judges who feel bound to a traditional view—I spoke 
to this in my opening statement—there were some folks who—or 
actually an op-ed that was published today that suggested that 
those of us who talked about Justice Marshall and talked about his 
judicial philosophy were somehow disparaging Justice Marshall. 

Did you read any disrespect in any of the comments that any of 
us have made about Justice Marshall or did you understand it to 
be a criticism or disagreement with his judicial philosophy? 

Ms. KAGAN. Senator Cornyn, I didn’t see the op-ed, I’ve been try-
ing very hard not to read the papers. 

Senator CORNYN. That’s smart. 
Ms. KAGAN. Senator Cornyn, I take everything that has been 

said here from all the way around the bench as people operating 
in good faith. And certainly I’ve gotten nothing but fairness and 
courteousness from everybody, from every member of the com-
mittee. I take no offense on behalf of myself or on behalf of Justice 
Marshall or on behalf of anybody else at anything that’s been said 
here. 

Senator CORNYN. Thank you. 
I want to ask you a little bit more—we’ve talked a lot about con-

stitutional interpretation and I want to read a statement to you. 
And this is not a trick question. So if you want me to read it again 
or go over it more slowly I will. And I want to get your thoughts 
on this statement of constitutional interpretation. And it starts this 
way: ‘‘Original understandings are an important source of constitu-
tional meaning, but so too are other sources that judges regularly 
invoke. The purpose and structure of the Constitution, the lessons 
of precedent and historical experience, the practical consequences 
of legal rules, and the evolving norms and traditions of our soci-
ety.’’ Do you generally agree with that statement, or is there any 
part of it that you disagree with? 

Ms. KAGAN. You know, I think I would—I am trying to think— 
I mean, I think that what I’ve said is that you look to text, you 
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look to structure, you look to history, very much including and very 
especially the original understandings, and you look to precedents. 
And in one or another of cases, one of those may be more important 
than others of them. In some cases you might look to all of them. 
And that’s a kind of pragmatic approach, not an approach that 
takes a sort of grand, overarching philosophical view as to, you 
know, it’s just one thing and it’s got to be that one thing in every 
case. And that’s the way I would approach the—— 

Senator CORNYN. And that’s consistent with what you’ve said as 
I’ve heard you testify yesterday and today. And really the part of 
it that I was interested in was the last phrase which talked about 
evolving norms and traditions of our society. What role do you 
think a judge’s opinion of the evolving norms and traditions of our 
society have in interpreting the written Constitution? 

Ms. KAGAN. Well, I think that traditions are most often looked 
to in considering the liberty clause of the Fourteenth Amendment. 
I think every member of the Court think that the liberty clause of 
the Fourteenth Amendment applies to more than physical re-
straints and I think almost every member thinks that it gives them 
substantive protection and not just procedural protections. 

And then the question becomes, what substantive protections 
does it provide? And I think that the best statement of the ap-
proach that the Court has used is actually Chief Justice 
Rehnquist’s statement in the Glucksberg case. Because he says he 
basically agrees with both of those things that the Due Process 
Clause provides substantive protection and means more than re-
straint from physical restraint. But then the question is, how do 
you define that and do you appropriately limit that? Because it’s 
for sure the case that the Courts should not use that clause to ap-
propriate decisions that best belong to the American people. 

Senator CORNYN. Let me ask you another follow-up question. The 
author of the statement that I read is Goodman Liu, a professor 
at the University of California at Berkeley and a pending judicial 
nominee. He goes on to conclude, based on that statement of what 
the appropriate role of the interpretation of the Constitution is, he 
goes on—or he has concluded that the Fourteenth Amendment re-
quires the government to provide citizens with certain social and 
economic rights including a high quality education, expanded 
health insurance, child care, transportation subsidies, job training, 
and a robust earned income tax credit. 

He also believes, or has written, that the Fourteenth Amendment 
guarantees a right to same-sex marriage. He says that ‘‘evolving 
norms can change the ambit of the Second Amendment’s protection 
as interpreted by the Court.’’ He’s also opined that the Fourteenth 
Amendment requires the nationalization of education by prohib-
iting the local funding structure that states use to support their 
education systems. 

In applying this interpretative standard, would you—well, I’m 
not going to ask you whether you agree with that, because that 
might ask you to decide a case that would come before the Court; 
correct? 

Ms. KAGAN. Well—— 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00281 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



272 

Senator CORNYN. I was going to ask whether you agree or dis-
agree with some of those stated opinions about what the Four-
teenth Amendment means as Professor Liu has articulated? 

Ms. KAGAN. You said a lot there. And I think that the view that 
I would have is consistent not with any particular article by Mr. 
Liu or otherwise. But it is consistent with the way that the Court 
has approached these questions and I particularly think of the 
Glucksberg case which does talk about that way the Court looks to 
traditions, looks to the way traditions can change over time, but 
makes sure—makes very clear that the Court should operate with 
real caution in this area, that the Court should understand that 
the liberty clause of the Fourteenth Amendment does not provide 
clear signposts, should make sure that the Court is not interfering 
inappropriately with the decisions that really ought to belong to 
the American people. And so should understand that the clause 
protects things, but should act in this area with appropriate cau-
tion and respect for democracy. 

Senator CORNYN. Well, I know you understand the gist of where 
I’m coming from. The concern is, of course, that if judges, particu-
larly Federal judges, who serve a lifetime tenure, believe it’s within 
their power to interpret the Constitution based on their subjective 
notion of what represents evolving norms and traditions then con-
stitutional law very quickly becomes very separated from and 
untethered from anything you might call written law, or law rep-
resenting the consent of the governed. That’s the concern, and I’m 
sure you understand it. 

I’m not asking whether you agree, I’m just suggesting that that’s 
my concern. And you seem to agree that judges ought to act very 
carefully. And I would suggest my own view is that it is not an ap-
propriate role for a Federal judge to render subjective judgments 
about evolving norms and traditions. That’s what Congress is here 
for, to act responsibly to the needs and desires and the wishes of 
the American people. And, of course, we stand for election and we 
can be replaced if the people disagree with us—but not judges. 

Let me change topics here quickly. And I have a series of ques-
tions here and I tried to frame these in a way that would permit 
a short answer and then I’d like to ask you then a larger question 
and I’ll certainly allow you an opportunity to explain and to say 
anything you like in response. 

This has to do with the Solomon Amendment that there’s been 
a lot of discussion about. I told you yesterday that I had concerns 
about your handling of military recruiters on campus when you 
were dean of the Harvard Law School. And let me just ask you 
some questions about that, just to sort of establish exactly what 
happened so everybody can get their brain around it. 

You argue that the military had good access to recruit Harvard 
Law students even during the periods before 2002 and from No-
vember 2004 through September 2005 when the military was 
barred from using the services of the Office of Career Services; cor-
rect? 

Ms. KAGAN. I think that the military had good access during the 
periods where the Office of Career Services handled it and had 
good access when the veterans association handled the matter. 
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Senator CORNYN. And when they were barred from the Office of 
Career Services, you believe that they still had good access? That’s 
my question. 

Ms. KAGAN. Yes. When the Office of Career Services did not pro-
vide the assistance, but instead the Veterans Association provided 
the assistance. And I think that the figures suggest that. That both 
before 2002 and in the single recruiting period in 2005 when the 
Veterans Association handled this, there were just no differences in 
the numbers. To the extent that there were any differences, they 
went up in 2005. 

Senator CORNYN. Of course, you can’t tell, and we can’t know, 
what they would have been if they still would have had access to 
the Office of Career Services. But basically you’ve gone on to an-
swer my second question. During the time when they were barred 
from the Office of Career Services they had access to the Harvard 
Law School Veterans Association which was an alternate channel 
for military recruiting; correct? 

Ms. KAGAN. That’s correct. Way back before I became dean my 
predecessor put in place this accommodation, this way of trying to 
defend the law school’s anti-discrimination policy but also enabling 
the military to recruit and that used the Veterans Association and 
they—the Veterans Association in all those years was just great in 
doing the things that the Office of Career Services otherwise would 
do. 

Senator CORNYN. And as the dean of the law school, you had the 
power to make an exception to the anti-discrimination policy if you 
chose to do so; correct? 

Ms. KAGAN. Well, it was a faculty-approved anti-discrimination 
policy but I do agree with you, Senator Cornyn, that I would 
have—you know, I would have gone to the—I do agree with you 
that I had substantial authority over that question. 

Senator CORNYN. That’s all I’m asking. 
Conversely, the United States military didn’t have any discretion 

to waive its policy because it was product of a Congressional act; 
do you agree with that? 

Ms. KAGAN. I do. That the military could not sign the discrimina-
tion policy that Harvard had because of the statute that was 
passed by Congress. And that, of course, presented the issue that 
was involved is that the military could not sign the school’s anti- 
discrimination policy, the school and I as dean felt a real impera-
tive to enforce that policy, to defend that policy, but still to ensure 
that the military had very good access to all our students so that 
they could serve in the military. Because, you know, that was of 
critical importance. 

Senator CORNYN. And this is really the nub of it: the Solomon 
Amendment, which is what we’re talking about, denies Federal 
funds to an educational institution that prohibits or in effect pre-
vents military recruiting; isn’t that generally what the Solomon 
Amendment does? It denies Federal funds to an institution that de-
nies or prohibits or in effect prevents military recruiting on cam-
pus? 

Ms. KAGAN. It places a condition on Federal funding and I forget 
the exact language that the Solomon Amendment—but it’s about 
military recruiting on campus. 
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Senator CORNYN. And I think my notes here, from your earlier 
testimony, were to the effect that you believed that this alternative 
through the veterans center and other locations on campus pro-
vided an ‘‘equally effective substitute;’’ is that correct? 

Ms. KAGAN. This policy, I think, had worked well in the period 
before I became dean up until 2002. The Department of Defense 
had found this policy fully acceptable and it was my understanding 
that the Department of Defense and—that that was true, that their 
view that the policy enabled them good access. It was right, the 
policy did enable them good access. 

Senator CORNYN. But your understanding was that, at a certain 
point in time, if Harvard Law School continued with this policy of 
denying them access to the Office of Career Services it would be 
denied Federal funds? 

Ms. KAGAN. Well, that happened before I became dean. So that 
happened the year before. In 2002 the Department of Defense said 
that it had changed its mind that for many years it had found the 
Harvard policy acceptable and had thought that it provided full ac-
cess. In 2002 the Department of Defense came to the school and 
said that it in fact wanted the assistance of the Office of Career 
Services. 

Senator CORNYN. And this is my—this is my final point on this. 
If, as you say, this policy of Harvard Law School in barring the 
military recruiters from the Office of Career Services had no im-
pact on military recruiting at Harvard Law School, it strikes me 
that the sole result and impact was to stigmatize the United States 
military on the campus, a service—services that you say you honor. 
So, explain to me what impact the policy had other than to stig-
matize the military? 

Ms. KAGAN. Senator Cornyn, it certainly was not to stigmatize 
the military. Every time I talked about this policy and many times 
besides I talked about the honor I had for the military and how 
much the military meant to our country and how we all have the 
freedoms that we have because of the military. 

Senator CORNYN. I heard you say that and I will stipulate that 
is what you said all along. But if the policy had no impact on re-
cruiting at Harvard Law School, what possible purpose could it 
serve other than to stigmatize the military? In effect, you provided 
a separate but equal means of providing access to students on the 
campus. 

Ms. KAGAN. I think the purpose of the policy was something dif-
ferent. It was certainly not to stigmatize the military. The purpose 
of the policy was to express support for our students who were 
being discriminated against, for our gay and lesbian students who 
wanted to serve in the military. And the policy was meant to sup-
port them or to support with respect to other employers any other 
students who were being discriminated against and to say, you 
know, we support those students. And at the same time—at the 
same time to ensure that our students who wanted to go into the 
military had excellent access to military recruiters and vice versa. 

Senator CORNYN. Mr. Chairman, I have 50 seconds remaining. I 
do have just a few more minutes of questions. And I would be 
happy to do it on another round after my time or if you would give 
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me just a couple more minutes of flexibility I would be glad to fin-
ish. 

Senator LEAHY. In lieu of another round, and we are going to 
take a break when you finish. Do you have any problem with us— 
and saving another round? 

Ms. KAGAN. I’m sorry? 
Senator LEAHY. Do you have any problem—we’re going to have 

a break when Senator Cornyn finishes, do you have any problems 
with going a couple more minutes and this way he’ll—— 

Ms. KAGAN. No, that’s good. That’s fine. 
Senator LEAHY.—forego another round. 
Ms. KAGAN. That’s great. That’s great. 
Senator CORNYN. I’ll be less than 5 minutes, if that’s all right? 
Thank you. 
Let me change topics, Ms. Kagan. And this gets back to ques-

tions we’ve heard about the Commerce Clause. And, again, this is 
sort of the jurisdictional hook that Congress finds in legislating in 
areas that have provided, I think we would all agree, rather expan-
sive Federal jurisdiction over much of our lives. 

And you mentioned yesterday the Lopez and Morrison cases and 
of course those were a couple of cases that were decided when 
Chief Justice Rehnquist was chief. By five to four the Court said 
that ‘‘government actions that were defended as legitimate regula-
tions of commerce must deal with commerce as opposed to non-
economic matters.’’ I believe you said as much. 

Do you agree with the Court’s decisions in Lopez and Morrison? 
Ms. KAGAN. Well, Senator Cornyn, I’ve refrained from agreeing 

or disagreeing, but I do believe that Lopez and Morrison are settled 
law and entitled to the precedential weight that one gives to any 
decision. 

Senator CORNYN. Do you know or do you recall whether you’ve 
ever written or spoken expressing previously and having expressed 
an opinion one way or another about Lopez or Morrison? 

Ms. KAGAN. You know, Senator Kyl asked me that question. I 
don’t think that I’ve done any academic work on the subject. I don’t 
know whether I’ve spoken about them in any of my many speeches 
or anything like that. 

Senator CORNYN. OK. Well, one document that was among the 
many documents that we got from the Clinton archives was a 
memo you sent to the Deputy Chief of Staff at the White House on 
March the 31st regarding the recently decided Supreme Court case 
of Seminole Tribe v. Florida where you noted the ‘‘broad signifi-
cance’’ of the opinion. In that memo you said, ‘‘the decision, espe-
cially when viewed together with the holding last year that Con-
gress lacked authority to prohibit guns near schools, indicates a se-
rious effort by a bare majority of the Court to reorient the balance 
of power between the Federal Government and the states. It’s high-
ly unlikely that this case will be the last one to pursue that states’ 
rights agenda.’’ 

Now, this language in your memo is strikingly similar to the 
opening paragraph of a New York Times article entitled, ‘‘Lurching 
Toward States Rights’’ that you attached to the memo I just re-
ferred to. The opening paragraph of the article reads: ‘‘A head-
strong five Justice majority is driving the Supreme Court toward 
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a revolutionary, indeed reactionary, interpretation of federalism, 
tilting the balance dangerously toward states’ rights at the expense 
of Federal power.’’ Did you agree then that the article—with that 
article that the Supreme Court’s federalism jurisprudence was re-
actionary and dangerous? 

Ms. KAGAN. You know, Senator Cornyn, I don’t at all remember 
the article and I’ve not seen it. I have seen more recently that 
memo which I just sort of think of as the Seminole Tribe memo. 
It’s a memo about the Seminole Tribe case. 

Senator CORNYN. Right. 
Ms. KAGAN. And I think that I was—you know, what I did was 

I described that case. I guess I said in light of Lopez it does suggest 
that the Court is reorienting the Federal/state balance in this area 
which I think indeed happened in those year. I think that that was 
probably—if I caught that sentence that you wrote, I had referred 
to Lopez, but this was probably before Morrison. So I think that 
there were this set of changes that occurred in those years and that 
memo was about neither of those, it was about Seminole Tribe 
which dealt with Congress’ ability to abrogate state sovereign im-
munity under the Commerce Clause. 

So that was a few years of—you know, important developments 
in the law relating to the Federal/state balance. 

Senator CORNYN. In fairness to you, what my question is, is 
about the article, not your—not what you wrote ? 

Ms. KAGAN. And I’ve not seen that. 
Senator CORNYN. And the article refers to the Supreme Court’s 

federalism jurisprudence reactionary and dangerous. Do you agree 
with that characterization or do you disagree? 

Ms. KAGAN. Senator Cornyn, I have refrained from saying 
thumbs up, thumbs down on any cases. 

Senator CORNYN. I’m not asking you that. I’m asking you, do you 
agree with the characterization that the Supreme Court’s fed-
eralism jurisprudence was reactionary and dangerous? 

Ms. KAGAN. It actually sounds—I don’t even know what it means 
to be reactionary and dangerous. But the Morrison case, the Lopez 
case, the Seminole Tribe case are settled law. And I have, you 
know, no—I’ll say this, no plan, no purpose, no agenda, no any-
thing to mess with them. 

[Laughter.] 
Senator CORNYN. That’s a legal term, I think. 
Ms. KAGAN. Mess with them. 
[Laughter.] 
Senator CORNYN. I have one last question. I’m sure that’s wel-

come news. 
Can you name for me any economic activity that the Federal 

Government cannot regulate under the Commerce Clause? 
Ms. KAGAN. I wouldn’t try to, Senator Cornyn. The test that the 

current court is using is this test of economic verus non-economic 
and that’s the test that I would expect to use under settled prece-
dent. And if there are cases in which indeed the claim is presented 
that economic activity should not fall within Congress’ commerce 
power, those will be cases that I will decide in the appropriate way 
by reading the briefs and listening to the arguments and talking 
to my colleagues. 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00286 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



277 

Senator CORNYN. Thank you very much. 
Ms. KAGAN. Thank you, Senator Cornyn. 
Senator LEAHY. Mr. Cornyn, does that get you—thank you very 

much. Then we will take a recess subject to the call of the Chair. 
[Recess taken at 3:34 p.m.] 
Senator LEAHY. OK. Good afternoon. 
A number in the press have asked about the schedule. Just so 

you understand we were having a discussion up here. We will fin-
ish the questions and we don’t have all that much left. And then 
we, as far as the press knows, we will then go to the traditional 
closed session. And the press won’t be able to be there. Nor will 
any, but one camera, and then that will be it for tonight. 

And the public witnesses, I talked with Senator Sessions, we will 
begin with those after the rest and repose time in the Senate for 
Senator Byrd tomorrow. You, of course, can sit with your feet up 
and watch that part. 

Ms. KAGAN. I can’t come back? 
[Laughter.] 
Senator LEAHY. You know, if you’re that much of a glutton for 

punishment, you’re not qualified to be in the Supreme Court. 
[Laughter.] 
Senator LEAHY. But you can throw kisses to the TV set for those 

who said nice things. You can throw stuff at the TV set for those 
who say bad things. 

Ms. KAGAN. You know, I think I won’t watch. 
[Laughter.] 
Senator LEAHY. You know, that’s probably not a bad idea. 
I’m sure your staff will—Ms. Davies will tell you—— 
Ms. KAGAN. Tell me everything I need to know. 
Senator LEAHY. She’ll tell you when the good news comes. 
With that, Senator Whitehouse. 
Senator WHITEHOUSE. Thank you, Chairman. 
Ms. Kagan, I’d like to take up our previous discussion again, 

which I know you’ve had a number of folks in between. So where 
we had left off, I think we had agreed that it is inappropriate for 
a judge to bring a particular agenda to the Supreme Court, and I— 
just to recapitulate, we do agree on that? 

Ms. KAGAN. Yes. 
Senator WHITEHOUSE. Yes. So if a judge or judges had a par-

ticular agenda or motivation, say to serve the interests and reflect 
the values of a particular political party, that would be inappro-
priate? 

Ms. KAGAN. That would be the worst possible thing. 
Senator WHITEHOUSE. And since it would be inappropriate, the 

worst possible thing, is it likely that such a judge would disclose 
that agenda or motivation, would make it a part of a written opin-
ion, would admit it? 

Ms. KAGAN. Senator Whitehouse, as you asked the question, that 
seems unlikely. 

Senator WHITEHOUSE. Doesn’t it? 
Ms. KAGAN. Yes. 
Senator WHITEHOUSE. So if you had such a judge or judges on 

a court and they would not disclose such an agenda or motivation 
because it is so inappropriate, you would have to look for a pattern 
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of decisions to determine whether such an agenda or motivation 
were being pursued, would you not? 

Ms. KAGAN. Senator Whitehouse, I guess I don’t want to make 
any comment about how one should—how one should discover a 
judge with an agenda. 

Senator WHITEHOUSE. But certainly that would be the only way, 
since it would never be in the decision itself as a matter of the tex-
tual content of the decision, because that would be so inappro-
priate. 

Ms. KAGAN. Senator Whitehouse, I think I can only say what I 
just said. 

Senator WHITEHOUSE. Well, I wonder if there might be—we’ve 
discussed a few other things that might be similar telltales if 
judges were seeking to impose a particular point of view or to re-
flect a particular point of view. Those telltales, one might be a 
tendency to 5–4 decisions, which would be a logical clue, since a 
broader consensus of judges, as we discussed, would make it dif-
ficult to move more aggressively. If your intention is to move more 
aggressively, you’re more likely to deliver a lot of 5–4 decisions. 
That would be another telltale that we discussed. 

Another telltale might be findings of fact by a Supreme Court 
that are essential to a particular decision, even though an appellate 
court is not supposed to make such findings of fact. Another telltale 
would be advancing a theory of precedent that allows judges to se-
lectively undermine and topple precedent—again, selectively—by 
hotly contesting it. Are there any telltales that you can think of 
that would suggest the presence of a particular agenda or motiva-
tion on the part of judges beyond those? 

Ms. KAGAN. Senator Whitehouse, I have to be honest with you 
and say that I’m more focused right now on what I would do as 
a justice if I’m fortunate enough to be confirmed, than any ways 
of discovering what any other judge might do that’s inappropriate. 
As I suggested to you before, I assume the good faith of everybody 
on the court and I think that’s the way I will approach the job and 
the institution. 

Senator WHITEHOUSE. And in your position I think that’s the cor-
rect answer and the right thing to both say and do. But for those 
of us who have been witness here to lengthy discussions about the 
importance of precedent and the danger of judicial activism and 
who have seen you challenged as to whether you’ll be able to be 
a neutral and dispassionate judge, one without a motivating agen-
da, it is a matter of interest to take a look at what appear to be 
the clear telltales that would be left by judges with that motivation 
or agenda and see how often they actually appear in the recent be-
havior of the court, particularly the five Republican appointees who 
steered it so hard to the right. 

Of the telltales that we’ve talked about, a pattern of decisions 
going a certain way, a tendency toward 5–4 decisions, an improb-
ably and unusual finding of fact by an appellate court in a major 
case, and an announced theory of precedent removal by hot contest 
by the judge, we seem to be batting, what is that, five for five. And 
I say that not to seek a response from you at this point, because 
I think you’ve given a complete and adequate response as a nomi-
nee to the court to say that it’s not your intention going into that 
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court to begin by trying to assess whether there are judges on that 
court who have motivations to pursue a particular ideology. 

But I think for those of us who have to protect and safeguard the 
institution, it’s also important for us to look back and see how we 
did and what we can learn from other previous nomination hear-
ings where we were given very, very straightforward assurances 
about the importance of precedent and how nothing but balls and 
strikes would be called, and how clearly we were going to be, you 
know, very careful, modest, precedent-respecting judges, and then 
we saw this: every available telltale that would ring if judges were 
pursuing a particular agenda or strategy, other than to say it right 
out in the decision itself, which we’ve agreed is something that no 
judge would do because it would be so inappropriate. 

I think you said the worst possible thing. Every other potential 
bell that we can think of is ringing, and so that’s why I mention 
it, because I do think it is a matter of general concern, although 
I don’t dispute your answer to my questions. I think you’re in ex-
actly the right place where you should be on that point, and I ap-
preciate that. 

Ms. KAGAN. Well, Senator Whitehouse, I think it’s not a matter 
of being in the right place. I think I’m saying what I think, which 
is that I respect the court as a whole enormously as an individual, 
and each of the members on it. That respect has grown every day 
in the year that I’ve been Solicitor General. 

Senator WHITEHOUSE. Well, I respect the court as an institution, 
too, and I think it’s vitally important because it does not have the 
power of the purse or of executive administration because it stands 
on the confidence of the public, that when all these telltales are in 
place it is a cause for some concern, at least for some of us. So 
again, I appreciate the time we’ve had. I wish you well, and I 
thank you again for the candid and complete nature of the way in 
which you are responding to questions here today. I think the win-
dow onto Elena Kagan that America is getting in these hearings 
is one of a very bright, very good-humored, very well-intentioned, 
and very able future Supreme Court justice. So, I thank you. 

Ms. KAGAN. Thank you. 
Senator WHITEHOUSE. Mr. Chairman. 
Chairman LEAHY. Thank you very much, Senator Whitehouse. 
Senator Coburn. 
Senator COBURN. Thank you. 
Well, here we go again. I was just wondering, yesterday you were 

asked a question about whether you wrote a letter of recommenda-
tion for Miguel Estrada and you said you did not because he didn’t 
ask you to. Did anybody—either you or anybody on your behalf— 
ask him to write the letter of recommendation for you? 

Ms. KAGAN. I don’t know, Senator Coburn. 
Senator COBURN. Good question. 
Do you believe he should have been confirmed? 
Ms. KAGAN. I said that he is a great lawyer and a great human 

being, and I think I was asked whether he—— 
Senator COBURN. I’m asking you whether or not you believe he 

should have been confirmed. 
Ms. KAGAN. I wasn’t trying to avoid your question. I think he’d 

be a great judge. I think he—— 
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Senator COBURN. So your answer is yes? 
Ms. KAGAN. Yes. 
Senator COBURN. And if you were sitting up here you would have 

voted for him, is that correct? 
Ms. KAGAN. I would have. 
Senator COBURN. Thank you. 
Moving on—— 
Ms. KAGAN. I hope I would have, anyway. You know, who knows 

what it feels like to be one of you guys and to be subject to all the 
things that you guys are subject to. 

Senator COBURN. I want to give you a big secret. 
Ms. KAGAN. He should have been. 
Senator COBURN. It’s not all that much fun. 
[Laughter.] 
Senator COBURN. I have to reply to my colleague from Rhode Is-

land. I gave a speech two or 3 weeks ago on the Senate floor, talk-
ing about hearings. We didn’t always have hearings. They are a 
relatively new phenomena in the history of our country. You know, 
we hit two areas of very distinct testimony about Judge Sotomayor 
which has demonstrated she did not live up to in the two most re-
cent cases of the Supreme Court. 

So the question really comes, is confidence in our country today. 
We have problems with confidence in our economy, confidence in 
our government, confidence in Congress. I was wondering, Judge 
Kagan, is it important to you that the Supreme Court is seen in 
a light of confidence by the American people? Not us, but by the 
American people? 

Ms. KAGAN. Senator Coburn, it’s an interesting question because, 
of course, you want everybody—you want every—you want the Na-
tion’s citizenry to have confidence in each institution of govern-
ment. But on the other hand, I think it would be wrong for a court 
to decide an individual case by asking itself—— 

Senator COBURN. I’m not—I’m not implying that. I’m not saying 
you make a decision based on whether you’re going to have con-
fidence. I’m saying, in general, is it important to you, if you are a 
justice, that the American people have confidence in the institution 
of the Supreme Court? 

Ms. KAGAN. I think that the welfare of the country is certainly 
best served if the American people have confidence in the Supreme 
Court, as is true of the other branches of government as well. 

Senator COBURN. Right. Right. 
Do you have any empathy with those of us that feel there’s a low 

confidence right now in the institutions of government? 
Ms. KAGAN. Senator Coburn, I—I think it would be better for the 

country if people had greater confidence than they do in all of the 
institutions of government, and that’s not to say—you know, it’s 
hard to know how these things work out over time. But—but, you 
know, it’s—the country is well served when people have confidence 
in the institutions that lead them. 

Senator COBURN. And would you agree with me that the glue 
that really binds us together is the glue that we, in fact, embrace 
the rule of law, that there’s blind justice, and that’s our goal? We’re 
not perfect in it, but that’s our goal at every point, at every open-
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ing, is that we can make that available as best we can at every op-
portunity. That’s a glue that binds us together, is it not? 

Ms. KAGAN. I believe that thoroughly. When I gave my opening 
statement I said that the blessing of liberty, which is the phrase 
that our Constitution uses, the ‘‘blessings of liberty’’ are rooted in 
the rule of law. 

Senator COBURN. Yes. Well, I wonder if you’ve ever thought as 
I have. I’m 12 or 13 years older than you, but one of the things 
that I contemplate—— 

Ms. KAGAN. Maybe not after this hearing. 
Senator COBURN. No, I’m sure I’m older. 
[Laughter.] 
Senator COBURN. Actually, you’re doing quite well. Have you ever 

contemplated the idea of what your freedom was like 30 years ago 
and what it is today? 

Ms. KAGAN. How old was I 30 years ago? 
Senator COBURN. You were 20. 
Ms. KAGAN. I’m not sure I have ever contemplated that exact 

question. 
Senator COBURN. Well, I want to tell you, a lot of Americans 

have, and I certainly have. There is a marked change in this coun-
try from when I was 20 to now that I’m 62. And one of the prob-
lems with confidence, and the reason I asked you the question, is 
a lot of Americans are losing confidence because they’re losing free-
dom, they’re losing liberty. 

You’ll recall I asked you about the vegetable questions yesterday. 
That’s on the front of a lot of people’s mind. Not vegetables, health 
care. You knew where I was going. The very fact that the govern-
ment is going to have the ability to take away, mandate what I 
must buy or must not buy, a very large loss of freedom. 

So my basic question comes back to you, is that important, the 
fact that confidence in all government institutions is at an all-time 
low in this country? And should we be concerned about it, and 
should we be trying to right the ship so that we restore that con-
fidence? 

And I’m not talking of specific rulings, but you would agree that 
we ought to be trying to build that confidence and to reassure the 
American public that we actually get it, we understand the Con-
stitution is the founding document. You’ve testified many times. I 
have some problems with some of what you’ve said, but that’s the 
bedrock instrument under which we have. But with a perceived 
loss of liberty, confidence is declining. 

On top of that, as we discussed yesterday, the Commerce Clause 
and this very expansive view of it as held by the Supreme Court 
which is counter to what our founders wrote, there’s nobody that— 
it started in 1937. It’s counter to what our founders wrote, and as 
it has expanded, liberty has declined. We’ve seen that rapidly in-
crease. And it’s not just Republican or Democratic institutions—ad-
ministrations that have overseen that, they’ve both been guilty. 

So I just wanted to—whether you’d ever contemplated that, be-
cause I think that can give you some insight into what America is 
concerned about. I don’t think judges just go to the bench and look 
at the Constitution. 
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I think they have to look at the fact that, how do we continue 
this wonderful and grand experiment, and that there are con-
sequences to their actions, whether it be the consequences of the 
Senator from Rhode Island seeing a conspiracy, sinister, and people 
who think about and believe in the original intent believe in ex-
panded freedom, not limiting freedom, and believe that what the 
founders had to say in the Federalist Papers and in interpreting 
the Constitution was of any import. So you’ve never contemplated 
any change in the freedom that you’ve experienced? 

Ms. KAGAN. Senator, I guess I’ll say this to what you said, which 
is that I believe that confidence in our institutions is terribly im-
portant. The confidence in the Supreme Court is terribly important. 
I do think that the job of a Supreme Court justice is to decide 
cases, and—and in deciding cases it’s not to think about big ques-
tions like restoring American confidence, that that’s more a ques-
tion that belongs to the members of—of this body. I do think that 
the job of a Supreme Court justice is to listen very carefully to all 
arguments that are presented, and that means all arguments. 
That’s what I’ve pledged to do, and that’s what I will do if I’m—— 

Senator COBURN. You said earlier, to Senator Klobuchar this 
morning, that people get to make fundamental decisions about this 
country. You know what? A large percentage of people in America 
today don’t believe that. They don’t believe they’re getting to make 
decisions about this country. I mean, that is a serious problem, 
when 22 percent of the people in this country have confidence in 
Congress. That’s just speaking about Congress. I haven’t seen a 
poll on the Supreme Court. So the question—that’s the ideal, is we 
do want the people to be able to make the decisions. The fact is, 
they’re not today. There’s a disconnect. 

And it’s seen—that’s why we see the unrest, the tension that’s 
out there in the electorate, is that we’re not paying attention. 
That’s why I was so hard and insistent on original intent, because 
they’re like me, they’re non-lawyers. They read the Constitution 
and they see the words. They’re not sophisticated. They didn’t— 
most didn’t go to Harvard. And they say, you know, here’s the fact 
and here’s the statement, and the fact doesn’t match the statement. 

And I’m just saying, when it’s a sliver dividing line one way or 
the other, if the Supreme Court isn’t paying attention to that on 
an individual case when it can go either way, it ought to go for 
freedom, not more government, not bigger government, not an ex-
panded Commerce Clause. It ought to go for individual freedom, in-
dividual liberty when it’s—when it’s on the narrow. I’m not talking 
about major cases that you can easily see plainly, because you’re 
going to have a lot of cases that are going to be tough for you to 
decide. You would agree with that, correct? It’s going to be difficult. 

Ms. KAGAN. Senator Coburn, I think that there are difficult cases 
that come to the court, no question. 

Senator COBURN. The—the other thing that you said to Senator 
Kaufman this morning—you were quoting Holmes again on the 
Commerce Clause—is that ‘‘the judges aren’t principal players in 
that game.’’ That was one of your quotes back to him. And I just 
have to relate to you again my concern, as I read the Constitution 
and I read what the founders wrote about the Commerce Clause. 
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I mean, they even said we were going to try to expand it and we 
were going to—I mean, they actually quoted that we would try to 
abuse what they meant, and they said that’s not what we meant, 
and yet we still have this tremendous expansion of the Federal 
Government, and with it a concomitant loss of individual freedom. 
And so I have to tell you, my hair has grayed a little bit the last 
2 days because of your position, or lack of emphasis, on original in-
tent. I think it’s valuable. 

I have one other question in regard to the same thing. Senator 
Grassley quoted to you out of President Obama’s book about prop-
erty rights and you gave an appropriate, good answer. The question 
I would have to you is, one of the concerns that Americans have 
today, I talked about, I think, our rule of law is what binds us to-
gether. No matter where you come from, what your wealth status 
is, the fact is, in this country like no other, you have a better shot 
at getting in a court of law in a fair outcome than anywhere in the 
world. 

But some of the things we’re doing, which the Supreme Court 
should weigh in on, and he talked about property rights, including 
abrogation of contract rights to bond holders in a government-man-
aged takeover of an auto company, I mean, it’s a total violation of 
contract law, that bond holders don’t have a right. When they 
should be first, they’re placed last. 

When we ignore the idea that the problem with illegal immigra-
tion isn’t illegal immigration, it’s the very fact that somebody is 
violating a law, and then with amnesty toward that it is seen as 
tearing apart the glue that holds us together. Or the proposed rec-
ommendation of cram-down on mortgages, where Congress would 
pass a bill that said mortgage contracts out, and we’re going to tell 
you what your contract is. Do you see my concern on property 
rights in that regard, and also the fact that we’re kind of aban-
doning contract law, as well as tort law? And this is Congress. I’m 
not talking about the court. 

Ms. KAGAN. Senator Coburn, I think when you say it’s Congress, 
I think that’s right, that some of the things you just talked about 
are policy issues that are appropriately addressed, debated, argued 
about by Congress, that of course decisions get to the court in a dif-
ferent way. They get to the court in the form of individual cases 
and controversies. And the only way that a judge can legitimately 
approach and decide issues is through that forum, by looking at, 
you know, the actual circumstances of a case, the actual facts, the 
record, and trying to apply the—the law as best one can. 

So it might be that some of these bigger issues that take place 
in Congress about the appropriate direction of the country, you 
know, in some way inform or—or—or seen in individual cases or 
controversies, but that’s the only way that the court can look at 
them, not as these big, abstract questions, but just—— 

Senator COBURN. No, I’m not asking you to do that. I’m just ask-
ing—trying to get a feel for your appreciation of where we are 
today in this country. Some of my colleagues may disagree, but I’m 
traveling all over this country today and I see something I’ve never 
seen in my 62 years of life: an absolute fear that we’re losing it, 
that our institutions are failing us, that we’re ignoring the basic 
document that combines us and puts us together, and that with the 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00293 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



284 

abandonment of that we’re liable to lose a whole lot more than just 
our short-term gains in income. It’s a real problem and it’s what— 
you know, the fact is, is today our kids’ future has been mortgaged 
and the confidence that we can get out of that is waning, and that 
we need to build that back up. So, you know, it’s just a plea for 
you to look at as you become a justice, if you do, that it’s not just 
a—the Constitution, it’s what was the Constitution intended to be? 
It’s my appeal for you to go back and look at the Federalist Papers 
and what are—I thought they had tremendous wisdom. They 
weren’t—they didn’t get it all right, but they sure got a lot of it 
right. The proof is in the pudding of where we are today. 

Let me move on. 
Ms. KAGAN. Senator Coburn, I—I said in my opening statement 

that I was only going to make a single pledge, and that was the 
pledge that I made in my opening statement. But I’ll make you an-
other: I’ll reread the Federalist Papers. 

Senator COBURN. Thank you. I’d appreciate that. 
Ms. KAGAN. It’s a great document. 
Senator COBURN. America will appreciate that. 
Ms. KAGAN. It’s a great document. 
Senator COBURN. I want to go to the Second Amendment for a 

minute, if I can. One of the things that we found in some of the 
papers as we looked, and you know we looked at thousands of them 
and there’s no way you’re going to be able to recall all of them, al-
though I’m sure you’ve looked at some of them. You chose a phrase, 
when talking about the Second Amendment, that you were not 
sympathetic when discussing someone’s claim that DC’s handgun 
ban violated their fundamental preexisting right to bear arms. And 
I have a very specific question for you: do you believe it is a funda-
mental preexisting right to have an arm to defend yourself? 

Ms. KAGAN. Senator Coburn, I very much appreciate how deeply 
important the right to bear arms is to millions and millions of 
Americans, and I accept Heller, which made clear that the Second 
Amendment conferred that right upon individuals and not simply 
collectively. 

Senator COBURN. I’m not asking you about your judicial—I’m 
asking you, Elena Kagan, do you personally believe there is a fun-
damental right in this area? Do you agree with Blackstone that the 
natural right of resistance and self-preservation, the right of hav-
ing and using arms for self-preservation and defense? He didn’t say 
that was a constitutional right, he said that’s a natural right. And 
what I’m asking you is, do you agree with that? 

Ms. KAGAN. Senator Coburn, to be honest with you, I don’t have 
a view of what are natural rights, independent of the Constitution. 
And my job as a justice will be to enforce and defend the Constitu-
tion and other laws of the United States. 

Senator COBURN. So you wouldn’t embrace what the Declaration 
of Independence says, that we have ‘‘certain God-given inalienable 
rights’’ that aren’t given in the Constitution, that are ours and ours 
alone, and that the government doesn’t give those to us? 

Ms. KAGAN. Senator Coburn, I believe that the Constitution is an 
extraordinary document. And I’m not saying I do not believe that 
there are rights preexisting the Constitution and the laws, but my 
job as a justice is to enforce the Constitution and the laws. 
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Senator COBURN. Well, I understand that. I’m not talking about 
as a justice, I’m talking about Elena Kagan. What do you believe? 
Are there inalienable rights for us? Do you believe that? 

Ms. KAGAN. Senator Coburn, I think that the question of what 
I believe as to what people’s rights are outside the Constitution and 
the laws, that you should not want me to act in any way on the 
basis of such a belief, if I had one or—— 

Senator COBURN. I would want you to always act on the basis of 
the belief of what our Declaration of Independence says. 

Ms. KAGAN. I think you should want me to act on the basis of 
law and that is what I have upheld to do, if I’m fortunate enough 
to be concerned—to be confirmed, is to act on the basis of law, 
which is the Constitutions and the statutes of the United States. 

Senator COBURN. Going back to the Second Amendment, what we 
know with the two most recent cases is that they didn’t necessarily 
take away the precedent of Miller, does it? 

Ms. KAGAN. I’m sorry? 
Senator COBURN. They don’t necessarily take away the precedent 

of Miller. 
Ms. KAGAN. I’ve not read McDonald yet because of these hear-

ings, but if I understand Heller correctly, Heller—Heller did not 
find it necessary to reverse Miller. Heller distinguished Miller as 
involving a different kind of weapon. 

Senator COBURN. So when you say—— 
Chairman LEAHY. The Senator’s time has expired. 
Senator COBURN. We are going to have another round? 
Chairman LEAHY. Those who have asked for it. I—— 
Senator COBURN. I’ve got several more questions, Mr. Chairman. 
Chairman LEAHY. Then we’ll give—well, with all due respect to 

the Senator, if they’re questions, fine. If they’re 10-, 15-minute 
speeches, your personal beliefs, which I know you hold strongly, 
are fine, but I’d prefer questions. I would be willing to give you an-
other 5 minutes when your turn comes back. 

Senator Klobuchar. 
Senator KLOBUCHAR. All right. Thank you very much, Mr. Chair-

man. 
Hello, again. I wanted to read you a quote. I was thinking as I 

was listening to Senator Graham ask you about your role when you 
worked for the Clinton administration and you were answering 
about how your role was a specific one, and that it was different 
than you trumpeting your own personal beliefs. 

And this was a quote from another nominee at another one of 
these hearings, and this person said, ‘‘My view in preparing all the 
memoranda that people have been talking about was as a staff law-
yer. I was promoting the views of the people for whom I worked.’’ 

In some instances those were consistent with my personal views, 
in other instances they may not be. In most instances, no one cared 
terribly much what my personal views were, they were to advance 
the views of the administration for which I worked. Do you think 
that’s a fair characterization of some of the work that you were 
doing when you were working for others in the administration? 

Ms. KAGAN. I think that is a fair characterization, Senator Klo-
buchar. I think that most White House assistants would—would 
sense the truth of that statement. 
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Senator KLOBUCHAR. And that was actually John Roberts, at his 
confirmation hearing, in response to some of the questions from my 
colleagues. I was really interested in listening to Senator Coburn— 
I wasn’t going to focus on this as much—when he was talking 
about the concept of freedom, which is integral to our country and 
to our Constitution, and he was actually asking you just now, back 
30 years ago, if you thought that we were more free. And I think 
it’s a very hard question to answer and not one that necessarily is 
one that you would expect in this hearing. 

But I was thinking back, and 30 years ago was 1980. In 1980, 
I just checked, the top songs were Blondie, ‘‘Call Me’’, Queen, ‘‘An-
other One Bites the Dust.’’ I remember, I was just starting to wear 
little bow ties and things like that. Then I was thinking about, 
were we really more free if you were a woman in 1980? Do you 
know, Solicitor General, how many women were on the U.S. Su-
preme Court in 1980? 

Ms. KAGAN. I guess, zero. 
Senator KLOBUCHAR. That would be correct. There were no 

women on the Supreme Court. Do you know how many women 
were sitting up here 30 years ago in 1980? 

Ms. KAGAN. It was very striking when Senator Feinstein said 
that she was one of two women. I thought, how amazing. So, how 
many? 

Senator KLOBUCHAR. There were no women on the Judiciary 
Committee. In fact, no women were on the Judiciary Committee 
until after the Anita Hill hearings in 1991. 

Do you know how many women were in the U.S. Senate in 1980, 
30 years ago? 

Ms. KAGAN. I’m stumped again. 
Senator KLOBUCHAR. No women were in the U.S. Senate. There 

had been women in the Senate before, and then in 1981 Senator 
Kassebaum joined the Senate. 

So as I think about that question, about if people were more free 
in 1980, I think it’s all in the eyes of the beholder. Certainly people 
had the potential freedom to get these jobs, but there were things 
that were impeding them from advancing to where I think that 
they wanted to go. 

And you actually gave a speech in 2005 on ‘‘Women in the Legal 
Profession: A Status Report.’’ And as I mentioned in my opening 
remarks, it’s clear that we have come a long way. And as you 
noted, when Harvard’s president—in this speech you noted that 
Harvard’s president was asked about the law school and how it 
was faring during World War II when so many of the people who 
would have been in the law school were off to war, and his re-
sponse was that it wasn’t as bad as he expected. He said, ‘‘We have 
75 students and we haven’t had to admit any women.’’ 

But your speech also made some very serious points about the 
ways there are still gender disparities in the legal professions. We 
all know that more and more women are graduating from law 
school and from our professional schools, but women lawyers—to 
quote you, ‘‘Women lawyers are not assuming leadership roles in 
proportion to their numbers.’’ 

And as you note, that is ‘‘troubling not only for the women whose 
aspirations are being frustrated, but also for the society that is los-
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ing their talents.’’ As dean, you clearly recognized the problems and 
disparities faced by women entering the legal profession. 

What did you do about it, and what do you think we should be 
doing about it? 

Ms. KAGAN. Well, there still are these disparities. And it’s inter-
esting, because right now Harvard—and all schools—are about 50 
percent women. Sometimes it’s 48 and sometimes it’s 52. Some 
schools are actually a good deal more, 55. 

Senator KLOBUCHAR. And we know that over 50 percent of the 
people in this country are women, but there’s only 17 out of 107 
Senators that are women. Go on. 

Ms. KAGAN. Yes. And I do think that if you look all over the legal 
profession, not just in—in these governmental institutions but in— 
certainly in law firms, women don’t have the kind of—there’s just 
not the kind of diversity that I think anybody would want. And— 
and I think people are trying hard to make that diversity happen. 
I don’t think it’s a matter of bad faith in this regard, but I do think 
that there are structural obstacles, that there are ways in which 
it’s hard to balance work and family. It’s still harder for a woman 
than it is for a man, and that that often comes into play in the 
legal profession, as it does elsewhere. 

And if you—if you look at these opportunities for women, you 
know, I think probably the best thing that we could do as a soci-
ety—but this isn’t the court’s role, this really is Congress’ role—is 
to try to enable women and men, but I think that they especially 
strike women, to—to manage those balances, the—the desire to 
have a fulfilling professional life, and also the desire to have a won-
derful family life, to manage that balance better and to sort of cre-
ate the structures that enable them to do so. 

And, you know, the work that I did in the Clinton White House, 
you’re quite right, it had—it has nothing to do with what I would 
do as a judge, and it also didn’t have much to do with my par-
ticular beliefs, except that I did believe in—I mean, I was proud 
to serve in the administration of President Clinton. And one of the 
things that I did do there was to work on some of these issues, to 
work on issues relating to child care, for example, and to—to try 
to help women and men with these very difficult issues and how 
to have wonderful professional lives, and also have wonderful fam-
ily lives. 

Senator KLOBUCHAR. So do you think women are more free, just 
to end this discussion that was sparked by Senator Coburn’s going 
back to 1980? Do you think women are more free to pursue some 
of their career goals now than they were in 1980, given the num-
bers that we see? 

Ms. KAGAN. I think that there’s no question that women have 
greater opportunities now, although they could be made greater 
still. 

Senator KLOBUCHAR. Thank you. 
One last point I just wanted to make. There still continues to be 

a lot of focus on the recruiting—military recruiting. I think you 
made very clear that at no time were the recruiters banned from 
the Harvard campus, and that in fact I think you’ve mentioned— 
I don’t want to put words in your mouth—but the military recruit-
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ing, the numbers went up, more people were recruited during the 
time you were there. Is that right? 

Ms. KAGAN. You know, I don’t want to make too much of this. 
Senator KLOBUCHAR. Yes. 
Ms. KAGAN. The numbers were basically stable. There was cer-

tainly no drop in the—in the particular year in question. There was 
actually a slight uptick, but it seems to me that if you look over 
the whole history, both before I was dean and after I was dean, 
what it suggests is that the difference between military recruit-
ment being done under the kind of auspices of the Office of Career 
Services and being done under the auspices of the veterans organi-
zation just didn’t make a difference. 

Senator KLOBUCHAR. OK. And I just—you know, numbers are al-
ways interesting and important, but for me sometimes what people 
say that would work with someone like you is important, and I 
know that the Chairman put this letter in from a student, Robert 
Marrow, who had served in Iraq. 

In his own words, he went from fighting in the streets of 
Fallujah to studying in the hallowed halls of Harvard Law School, 
and he talked about—in this—in this op-ed that was in the Wash-
ington Post, he talked about how students pretty much treated him 
the same as other students, except for a few silly questions, and 
how most of the faculty members were fine but didn’t really ac-
knowledge what had happened. 

But you had acknowledged his service, and he ended by saying 
this. He said, ‘‘She was decidedly against don’t ask/don’t tell, but 
that never affected her treatment of those who had served.’’ He 
says, ‘‘I am confident she is looking forward to the upcoming con-
firmation hearings as an opportunity to engage in some intellectual 
sparring with Members of Congress.’’ He says, ‘‘She treated the vet-
erans at Harvard like VIPs and she was a fervent advocate of our 
veterans’ association.’’ 

And then he says, when he talks about the sparring with Mem-
bers of Congress—and I’ll end with this—he says, ‘‘I would espe-
cially warn the Members of Congress to do their homework, as she 
has a reputation for annihilating the unprepared.’’ I think that’s a 
good ending. You’ve done a wonderful job. Thank you very much. 

Ms. KAGAN. Thank you, Senator Klobuchar. 
Chairman LEAHY. Thank you very much. 
Senator Sessions, did you want more time? I know Senator 

Coburn said he wants more time. 
Senator SESSIONS. Yes. 
Chairman LEAHY. Oh, I’m sorry. Senator Franken has. We’ll go 

to Senator Franken. Let’s just see how many more want more time. 
Senator Coburn has already said he wants another 5 minutes. You 
want how many? How much more time? You want more time. Sen-
ator Hatch. He may. Senator Grassley, you want another 5 min-
utes. Senator Cornyn. OK. Senator Franken, let’s go on because we 
have the secure room available at 5 to do the closed session. 

Senator Franken. 
Senator FRANKEN. Thank you, Mr. Chairman, General Kagan. 
I’m extremely concerned about the proposed merger between 

Comcast and NBC-Universal. Media consolation matters in a really 
fundamental way. I watch television for entertainment, but I also 
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get a lot of my information there too. So when the same company 
owns the programming and runs the pipes that bring us the pro-
gramming, I think we have a problem. I’m interested in the ways 
that the Supreme Court affects the information that you and I get 
when we turn on the TV or read the newspaper. 

Sixty years ago, in United States v. Associated Press, the Su-
preme Court found that the First Amendment supported aggressive 
antitrust enforcement. Justice Black wrote, ‘‘The First Amendment, 
far from providing an argument against application of the Sherman 
Act, here provides powerful reasons to the contrary.’’ He then con-
tinues, ‘‘Freedom to publish is guaranteed by the Constitution, but 
freedom to combine to keep others from publishing is not.’’ 

When I read Black’s opinion, I think immediately of Comcast and 
NBC-Universal. Comcast is already extremely powerful. It’s the na-
tion’s largest cable operator and also the largest home internet 
service provider. If it owned both the pipes and the programming, 
it would have the ultimate ability to keep others from publishing. 
It could just choose to favor its own programming over program-
ming that other companies produce and withhold its own program-
ming or charge more for it and drive up Minnesotans’ cable bills. 

To make matters worse to me, if Comcast and NBC merge, I 
worry that AT&T and Verizon are going to decide that, well, they 
have to buy ABC or CBS to compete, and that will mean there will 
be less independent programming, fewer voices, and a smaller mar-
ketplace of ideas. That’s a First Amendment problem, it’s also an 
antitrust problem. So General Kagan, here’s my first question: do 
you agree with Justice Black that freedom to publish is guaranteed 
by the Constitution but freedom to combine to keep others from 
publishing is not? 

Ms. KAGAN. Well, Senator Franken, I—I—first off, let me say 
that I think that that Comcast merger is under review by the De-
partment of Justice at the current moment, so I want to steer well 
clear of that. 

Senator FRANKEN. I’m not asking you about it specifically. 
Ms. KAGAN. Yes. I mean, the—the—you know, the First Amend-

ment does not provide a general defense, I think, to the antitrust 
laws. I’m not saying that in any particular cases First Amendment 
principles might not be relevant, but in general. The antitrust laws 
are the antitrust laws and they apply to all companies. 

Senator FRANKEN. OK. Let me talk about online. 
Ms. KAGAN. Talk about? 
Senator FRANKEN. Speech that’s online, over the internet and 

over the airways, or over cable. Many of the pipes that carry 
speech are in the hands of corporations, whether those corporations 
are cable companies or internet service providers. 

And I brought this up with then-Judge Sotomayor at last year’s 
hearing. I asked her about net neutrality, and she agreed that 
there is a First Amendment interest in ensuring that the internet 
stays open and accessible, protected from corporate interference. I’d 
like to ask you a variation on that question, now applying it to the 
merger context. Let me start with a pretty simple question: do you 
believe that the First Amendment helps to promote diverse public 
voices and opinions? 
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Ms. KAGAN. One of the purposes of the First Amendment is to 
ensure a public sphere in which all kinds of different opinions and 
views and thoughts can be expressed, and we can learn from all of 
them. 

Senator FRANKEN. And would you agree that the First Amend-
ment governs actions or behavior by the federal government? 

Ms. KAGAN. Of course. The First Amendment governs actions 
and behaviors by the federal government, as well as by the states. 

Senator FRANKEN. OK. So the First Amendment helps to promote 
diverse speech and it governs governmental actions. In a merger 
case, the government is the one making the decision to allow two 
companies to merge. Given all of this, do you believe that the First 
Amendment could inform how the government looks at media anti-
trust cases? 

Ms. KAGAN. Senator Franken, I—I guess you could be thinking 
about that as a kind of policy matter, as to whether the authorities 
that are responsible for approving mergers and such ought to take 
into account so-called, you know, First Amendment values, not 
the—and—and I think I would defer to people who know a lot more 
about antitrust policy than I do on that. So, I guess that’s what I’d 
say. 

Senator FRANKEN. OK. Thank you. One last thing. 
A lot of people have been talking about judicial activism. I know 

that I certainly have, and I’m glad my friend Senator Graham 
brought this up. He said, can you find a judicial activist some-
where? And I can understand why you didn’t want to find one. I 
want to try to help. I always want to help my friend, Senator Gra-
ham. You said there are three things that judges hold to when 
they’re not activists. 

You said this: they respect precedent, they make narrow deci-
sions, and they defer to the political branches, in other words, the 
legislature. There are a lot of recent cases that we’ve been talking 
about that instinctively strike me, and a lot of other people, as fall-
ing outside of these three guidelines. I think that in these cases the 
Supreme Court was legislating from the bench, which is being ac-
tivist. 

In Circuit City, which I discussed at length during my first 
round, the Supreme Court explicitly ignored—explicitly ignored— 
Congress, gave absolutely no deference to Congress’ intent. This is 
on the specific provision protecting all workers from mandatory ar-
bitration. The Court read that provision in such a strained manner 
that, even though the legislative history indicated a quite different 
intent, that provision would exclude almost all workers. In Gross, 
and in Rent-A-Center, and in Citizens United, the Court answered 
questions that it wasn’t asked. They didn’t rule narrowly. That was 
your second. 

In a Leegin case, the Court struck down a century-old prece-
dent—that’s your third—that protected small business owners 
against vertical pricing fixing. So those are all three of your condi-
tions: ignoring Congress, the intent; not ruling narrowly, and over-
turning precedent. So I think that the judges who decided these 
cases are judicial activists. Under the guidelines that you laid out 
to my friend Senator Graham, and that he seemed to like. 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00300 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



291 

Now, let me distinguished this from Justice Thurgood Marshall. 
Justice Thurgood Marshall argued Brown v. Board of Education, as 
you and Senator Graham discussed, correct? 

Ms. KAGAN. Yes, he did. 
Senator FRANKEN. And if I lumped Brown v. Board of Education 

in with the list of cases I just mentioned, most people in the room 
would balk, don’t you think? 

Ms. KAGAN. Well, Brown v. Board of Education is the kind of 
iconic case that doesn’t belong on any list. 

Senator FRANKEN. Well, there’s a reason that—I mean, it is an 
exemplar of overturning a precedent that needed to be overturned, 
is that correct, would you say? 

Ms. KAGAN. Yes, sir, Mr. Franken. Yes. 
Senator FRANKEN. And that’s because there is a place for judicial 

review in our legal system. I’m trying to make the distinction be-
tween judicial activism and not judicial activism. There are certain 
situations where the Supreme Court really should subject the law 
to heightened scrutiny. 

This is what I think Justice Marshall was talking about when he 
said that the court should show ‘‘special solicitude for the despised 
and disadvantaged, the people who went unprotected by every 
other organ of government and who had no other champion.’’ Now, 
in the opening statements, you were criticized for admiring Justice 
Marshall for believing this, but I actually think that this belief, 
that Justice Marshall’s belief, is good, constitutional law. Are you 
familiar with Carolene Products, the Carolene Products case of 
1938? 

Ms. KAGAN. Yes, sir. 
Senator FRANKEN. Are you familiar with Footnote 4 of that deci-

sion? 
[Laughter.] 
Ms. KAGAN. Yes, sir. 
Senator FRANKEN. And you’re familiar with that because the 

footnote is really important, isn’t it? It’s often taught in constitu-
tional law classes, whether they be in the first year or the second 
year or the third year, right? 

Ms. KAGAN. It is. 
Senator FRANKEN. Can you tell me what that footnote says and 

why it’s important? 
Ms. KAGAN. Senator Franken, it seems as though you have it in 

front of you and you’re going to do a better job of it than I am at 
this moment. 

Senator FRANKEN. You’re a mind reader. Footnote 4 basically 
says that when courts interpret the Constitution and try to figure 
out whether a law complies with the Constitution, the court should 
give special scrutiny to laws that violate a specific part of the Con-
stitution, that restrict the political process, and that affect ‘‘reli-
gious, national, racial, and discrete and insular minorities’’ who 
have a really hard time getting help through the normal political 
process. Now, to me, ‘‘discrete and insular minorities’’ sounds a lot 
like the ‘‘despised and disadvantaged’’ that ‘‘go unprotected’’ and 
‘‘have no other champion.’’ Is it safe to say that Justice Marshall’s 
belief is consistent with Carolene Products? 
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Ms. KAGAN. Well, there’s no doubt, Senator Franken, that racial 
classifications are subject to very high scrutiny under the Equal 
Protection Clause, and have been so for a long time. And the Equal 
Protection Clause exists to ensure against discrimination on 
disfavored bases, very much included, and the archetypal example 
is race, and that it is not only appropriate, but obligatory on the 
courts to enforce that prohibition on discrimination on the basis of 
race. 

Senator FRANKEN. So Justice Marshall’s belief that was criticized 
in the opening statements is really very consistent with established 
constitutional law, isn’t it? 

Ms. KAGAN. Well, Senator Franken, I will say that when I wrote 
those words I was not speaking of Footnote 4 and Carolene Prod-
ucts. I was speaking instead of—of what I’ve talked about several 
times at this hearing, which is Justice Marshall’s deep belief in en-
suring a level playing field for all Americans and ensuring that 
each and every American, regardless of wealth or power or privi-
lege, that each and every American gets fairly heard before the 
court. And—and when I—when I wrote that tribute to Justice Mar-
shall and wrote those words, that was very much what I had in 
mind. 

Senator FRANKEN. So I’d like to leave you with this thought, 
General Kagan. Justice Thurgood Marshall is one of the greatest 
lawyers and jurists in American history. This is the man who won 
Brown v. Board of Education, who helped end segregation in our 
Nation’s schools and opened the doors to black Americans. This is 
the man who proved that separate but equal was inherently un-
equal. Not only that, but he served with distinction as Solicitor 
General, as a judge on the Second Circuit, and as the first African- 
American Supreme Court justice. This is a giant of the American 
legal system. 

And I think what I really want to say is that Justice Marshall 
wasn’t some activist radical, rather, his views were very much in 
the mainstream and in line with constitutional jurisprudence since 
1938, since Carolene, and before that. And I just think that we 
need to be aware of that and to remember that. 

Ms. KAGAN. Senator Franken, I’ll just say what I’ve said on 
many occasions in the past, which is that Justice Marshall is a 
hero of American law and a hero of mine. 

Senator FRANKEN. And of mine. Thank you. Thank you, General 
Kagan. 

Thank you, Mr. Chairman. 
Senator FRANKEN. I’m going to yield to Senator Sessions, but I’ve 

already been told that Senator Klobuchar wanted to correct 
one—— 

Senator KLOBUCHAR. Yes. We have learned from many emails to 
our office that in fact, in 1980, Solicitor General Kagan, Nancy 
Kassebaum was already serving in the Senate, so there was in fact 
one woman Senator. There were no women on the Judiciary Com-
mittee, and I was correct: ‘‘Call Me’’ from Blondie was the top song. 

[Laughter.] 
Senator KLOBUCHAR. So I wanted to make that. And I assume it 

doesn’t change any of your answers. 
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Ms. KAGAN. Isn’t email a wonderful thing? You can learn you’re 
wrong right away. 

[Laughter.] 
Senator KLOBUCHAR. It is nice. Thank you. 
Chairman LEAHY. Trust me, I do. 
[Laughter.] 
Chairman LEAHY. I was just looking at some of the ones that 

have come in since this started. 
Senator Specter, you just wanted to put a letter in? 
Senator SPECTER. Yes, Mr. Chairman. Following Senator 

Franken’s questioning, I ask consent that a letter dated May 11, 
2010 from Senator Casey and me to the Chairman and all the 
members of the Federal Communications Commission regarding 
the NBC-Comcast merger be placed in the record. 

Chairman LEAHY. Without objection, so ordered. 
Senator SPECTER. I thank the Chair. 
[The information appears as a submission for the record.] 
Chairman LEAHY. We will go to Senator Sessions, then Senator 

Hatch if he so wishes, and then Senator—let me see who else? Sen-
ator Grassley, did you want more? And, Senator Coburn, you want 
more. 

Senator Sessions. 
Senator SESSIONS. We are doing our best to be cooperative. 
Chairman LEAHY. I still withheld most of my time from my sec-

ond round. 
Senator SESSIONS. You are very generous. Well, we would nor-

mally be going into tomorrow with these hearings. Because of the 
extraordinary events of the week, Mr. Chairman, I am glad to work 
with you to try to finish up tonight, and we will do our best to do 
that. 

Chairman LEAHY. I would note again for the record Senator Ses-
sions has been extraordinarily cooperative in trying to do that. 

Senator SESSIONS. But I know you know that this is not a little 
matter. This is a very, very significant matter. A nominee could 
serve, if she served as long as Justice Stevens, 34 years—38 years 
on the bench, and we wish you a productive service if that occurs. 

I would say at to what kind of agenda you should bring to bear, 
I think the oath sets a good agenda. The oath is that you would 
impartially do your duty with equal right to the poor and the rich, 
without respect to persons under the Constitution and laws of the 
United States. And I guess I would ask you a question. One col-
umnist I saw said, ‘‘Would you do so without any mental reserva-
tion or purpose of evasion? ’’ 

Ms. KAGAN. Senator Sessions, I agree with you that that is ex-
actly what I should be doing if I am fortunate enough to be con-
firmed, and I would do so without any mental reservation or pur-
pose of evasion. 

Senator SESSIONS. All right. 
Ms. KAGAN. It feels a little bit odd to be taking what seems like 

that oath at this table. 
Senator SESSIONS. A bit early. But it is not an exact copy. 
You talked about Miguel Estrada. I so admired him and still do, 

and I think without a doubt spoke more on the floor in support of 
his confirmation than probably any other Senator. One of the big 
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issues that occurred was whether or not the internal memoranda 
of the Department of Justice should have been produced so that 
people in the Senate, mainly my Democratic colleagues who filibus-
tered his nomination and kept it from ever coming up to a vote, 
which he would have been confirmed had that occurred. Their ob-
jection in large part seemed to be that those internal memoranda 
should have been produced, whereas every living Attorney Gen-
eral—every living former Solicitor General wrote that those docu-
ments should not be produced. 

So I guess I would ask you, Solicitor General, do you think now 
that you should produce those documents? Or do you think the bet-
ter policy is the one the Bush administration pursued, which was 
not to go down the road of producing such documents? 

Ms. KAGAN. Senator Sessions, before you said it, I was just going 
to say that, in fact, every living Solicitor General did say that those 
documents ought not to be produced, and they said that because of 
an understanding about how the office works and how important 
confidentiality within the office is to effective decision-making. And 
I think that that’s absolutely right, and it is one of the reasons why 
I have not wanted to talk about any internal deliberations that 
have occurred within the office, and I certainly think that it was 
the right view then that those documents from within the office 
should not have been produced. 

Senator SESSIONS. Well, I would say I have been interested in 
what might be in those internal documents you were involved in 
in the Solicitor General’s office, but have refrained from asking for 
it. But based on that answer, I assume that you would advise other 
members of the Senate that in the future they should not be de-
manding such documents of a nominee, absent some special, dis-
crete problem that may justify it in an unusual case. 

Ms. KAGAN. I do think that the Office of Solicitor General is a 
very special kind of office where candor and internal really truly 
thorough deliberation is the norm and that it would very much in-
hibit that kind of appropriate deliberation about legal questions if 
documents had the potential to be made public generally in that 
way. 

Senator SESSIONS. Thank you. United States Code 983, the Sol-
omon Amendment, I believe the last of the four amendments that 
we passed to try to make sure that our law schools could not con-
tinue to get around it some way and find a loophole, says this: that 
the military must be given access ‘‘that is at least equal to the ac-
cess to campus and to students that is provided to any other em-
ployer.’’ 

My question to you is: During the entire time you were dean, did 
you give the military at least equal access to any other employer? 

Ms. KAGAN. Senator Sessions, our consistent view was that we 
were in compliance with the Solomon Amendment. Of course, the 
Department of Defense determined otherwise, and when the De-
partment of Defense determined otherwise, we complied with what 
the Department of Defense asked of us. 

Senator SESSIONS. I do not think that answered the question. I 
do not think there is any doubt that they were not given equal ac-
cess to the campus. It was based on a decision you made to reverse 
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previous Harvard policy, and I just remain troubled that we cannot 
seem to get in sync on that issue. It is a big problem for me. 

My colleague asked about judicial activism. I would say that 
Judge Barak’s statement that Lindsey Graham read is a classic. He 
says, ‘‘The statute remains the same as it was, but its meaning 
changes because the court has given it a new meaning that suits 
new social needs.’’ 

I believe an activist—and I think I am quoting Senator Hatch, 
although he would not give me credit for it—he would not take 
credit for it. My view of an activist judge is one who allows their 
personal, political, ideological, religious or other views to cause 
them to not be faithful to the law. And when Justice—I know you 
are rushing me, Mr. Chairman. 

Chairman LEAHY. I am not rushing you. 
Senator SESSIONS. You are breaking my little train of thought. 

It is so easy. My brain is weak. But Justice—— 
Chairman LEAHY. It probably is the third or fourth—— 
Senator SESSIONS—[continuing]. Marshall—well, I guess Solicitor 

General Marshall and the courts who ruled against separate but 
equal, I do believe in my mind, by my definition, that was a deci-
sion consistent with the plain words of the Constitution. When you 
said a child could not go to this school because of the color of their 
skin and another one must go to that school simply because of the 
color of their skin, that is not equal protection. So I think they just 
simply returned to the plain words of the document, and there was 
evidence that the people who drafted it had that in mind. But I 
think originalism has its limits. Each theory has its limits. But 
fundamentally I think it is not activism to reverse a bad decision, 
and the Court should do that, and the courts who failed to set aside 
bad decisions are not in harmony with the law or are failing in 
their responsibilities. 

Mr. Chairman, one more. 
I did not quite understand. I thought that Harvard had aban-

doned any constitutional law course requirement. You and Senator 
Grassley I think talked about first-year law school requirements of 
constitutional law. Is there a requirement at Harvard in any year 
that they take constitutional law? 

Ms. KAGAN. Senator, at least as far back as when I was a stu-
dent, there has actually not been a requirement that constitutional 
law is taken, but almost all students take a very great deal of con-
stitutional law. 

Senator SESSIONS. But international law was required recently? 
A course in international law was required recently? 

Ms. KAGAN. When we reviewed our first-year curriculum, we de-
termined really because the constitutional law professors of the 
school wanted to keep constitutional law in the second and third 
year where it could be taught more in-depth and more broadly 
where students would have really greater time to study it, the con-
stitutional law professors thought that it would not be a good idea 
to put it in the first year. Some constitutional law actually we did 
put into the first year in a course on the governmental process, and 
particularly that deals with separation of powers law. 

In general—and this has been true for a long time—Harvard has 
taught constitutional law in the second and third year where there 
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are not requirements, but the vast majority of students take a very 
great deal of constitutional law. 

Senator SESSIONS. Well, yesterday you indicated that the Court 
could consider foreign court opinions as they could ‘‘learn about 
how other people might approach’’ and think about approaching 
legal issues. And you said, ‘‘I guess I am in favor of good ideas com-
ing from wherever you can get them.’’ I think some of the Justices 
on the Court have used that phrase. But ideas sound like policy to 
me. It does not sound like authority to me. 

I guess I want to ask you, there is a raging debate on the Court 
and within the legal community over the propriety of citing foreign 
law in opinions as providing guidance. Justice Stevens in the 
McDonald firearms case Monday dissented and cited ‘‘the experi-
ence of other advanced democracies’’ regarding their gun restric-
tions. 

We have got a constitutional amendment that says you have the 
right to keep and bear arms. He wants to consider the experience 
of other advanced countries. 

All right. This is my last question. 
He went on to say, ‘‘While the American perspective must always 

be our focus, it is silly, indeed arrogant, to think we have nothing 
to learn about liberty from the billions of people who live beyond 
our borders.’’ And Justice Scalia noted with some sarcasm that, ‘‘No 
determination of what rights the Constitution of the United States 
covers would be complete, of course, without a survey of what other 
countries do.’’ In other words, he was saying he thought this was 
a very unwise policy. 

So I would ask you on whose side do you come down, Justice 
Scalia’s or Justice Stevens’? 

Ms. KAGAN. Well, Senator Sessions, I have not read the McDon-
ald case so I have not read what either Justice Scalia or Justice 
Stevens has to say about that question. It is interesting that you 
ask this with respect to the Second Amendment, because I think 
that I was asked about this question during my SG confirmation, 
was given a written question about whether I thought that the use 
of foreign law was appropriate in the context of the Second Amend-
ment. And I hope I am remembering this correctly that I said it 
was not, that the Second Amendment question as defined by Heller 
was so peculiar to our own constitutional history and heritage that, 
you know, foreign law did not have any relevance. 

So I hope I am paraphrasing that accurately, but I know I wrote 
about it to the Senate previously. 

Senator SESSIONS. Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you. 
I will also put in the record—you had mentioned Solicitors Gen-

eral. We have a letter directed to Senator Sessions and myself 
signed by Solicitors General in the administrations of Presidents 
Ronald Reagan, George H.W. Bush, William Clinton, and George 
W. Bush, all supporting you, Ms. Kagan, to be on the Supreme 
Court. It is signed by Charles Fried, Kenneth Starr, Drew Days, 
Walter Dellinger, Seth Waxman, Ted Olson, Paul Clement, Gregory 
Garre, all supportive. And I will put that in the record. 

[The letter appears as a submission for the record.] 
Chairman LEAHY. Senator Grassley, you are recognized. 
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Senator GRASSLEY. If you answer the questions briefly, I will not 
need the 13 minutes and 10 seconds that Senator Sessions just 
took. 

Ms. KAGAN. You were counting, huh? 
Senator GRASSLEY. Here is where we are. I want to make one 

statement because I did not want you to have the last word on 
Baker and settled law, so I would make this clarification, and you 
do not need to comment. 

My question on the precedential value of Baker was whether 
Baker is binding as settled law on lower courts until the Supreme 
Court revisits the issue. The Supreme Court has stated, ‘‘Lower 
courts are bound by summary decisions by this Court ‘until such 
time as the Court informs (them) that (they) are not.’ ’’ So until the 
Supreme Court speaks directly in response to the issue in Baker, 
it seems that the Court precedent supports the position that Baker 
is settled law and should control in the lower courts. 

Ms. KAGAN. Senator Grassley, may I? 
Senator GRASSLEY. You may. 
Ms. KAGAN. This is not an area which I know a great deal about, 

so I thought that I was stating, you know, what Senator Leahy 
called hornbook law on this question. But it is not an area that I 
have studied in any depth, and I look forward to being further in-
formed about it. 

Senator GRASSLEY. Thank you. I want to go to the fact that in 
1996 Congress passed and President Clinton signed into the law 
the Defense of Marriage Act. That law defines marriage for pur-
poses of Federal law as between one man and one woman, and it 
also provides that no State or territory shall be required to give ef-
fect to another State that recognizes same-sex marriages. Both pro-
visions have been challenged as unconstitutional, and Federal 
courts have upheld both. 

Do you agree with Federal courts which have held that DOMA 
does not violate the full faith and credit clause and is an appro-
priate exercise of Congress’ power to regulate conflicts between the 
laws of different States? 

Ms. KAGAN. Senator Grassley, I do think that that is an issue 
that might come before the Court, the constitutionality of DOMA, 
so it would not be appropriate for me to comment on it. 

Senator GRASSLEY. OK. Let me move on then, a little bit along 
the same line but a different approach, whether or not you played 
any role in approving or reviewing the Reply Memorandum in Sup-
port of Defendant United States’ Motion to Dismiss in the case of 
Smelt v. United States? If so, could you please explain why the Jus-
tice Department abandoned the argument that traditional mar-
riage rationally served the legitimate interest of promoting the 
raising of children by both parents, which Congress could reason-
ably conclude is the optimal environment for raising children? 

Ms. KAGAN. Senator Grassley, this was not a case in which I was 
the decisionmaker. It was a case in district court, and the Solicitor 
General’s decision-making responsibilities take over at the appel-
late court level. It was a case in which members of my office and 
I reviewed some briefs and participated in some discussions. And 
I think I would need to say with respect to those discussions that, 
you know, I cannot reveal any kind of internal deliberations of the 
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Department of Justice, but just to say that, in general, lawyers do 
make a raft of decisions, strategic and otherwise, about how best 
to present cases. And the Department of Justice is right now de-
fending the DOMA legislation in the courts in that case and in a 
couple of others. 

Senator GRASSLEY. Do you believe that it was necessary to note 
in the Reply Memorandum that ‘‘the Administration does not sup-
port DOMA as a matter of policy, believes that it is discriminatory, 
and supports its repeal’’ ? Do you believe such language is con-
sistent with your promise to vigorously defend the statutes of our 
country? 

Ms. KAGAN. Senator Grassley, I am reticent to talk about par-
ticular decisions made with respect to that brief, not only because 
I was not the decisionmaker on that brief, but because the Depart-
ment of Justice is currently litigating those cases, and I do not 
want to do anything that interferes or undermines or, you know, 
in any way gets in the way of the defense the Department of Jus-
tice is making on those cases. 

Senator GRASSLEY. OK. Well, you took an oath to defend the 
laws of the United States, including DOMA. Would you agree that 
calling a law ‘‘discriminatory’’ and advocating for its repeal is no 
defense? 

Ms. KAGAN. Senator Grassley, I do believe that the Department 
of Justice is vigorously defending DOMA in that case and in other 
cases. 

Senator GRASSLEY. OK. On another matter, in Griswold Justice 
William Douglas stated—— 

Chairman LEAHY. How much more time would the Senator like? 
Senator GRASSLEY. I want less than what Senator Sessions had. 
Chairman LEAHY. Senator Sessions, of course, is the Ranking 

Member and by tradition—— 
Senator GRASSLEY. Oh. Well, then can I have 2 more minutes? 
Senator SESSIONS. Mr. Chairman, I think he can—— 
Senator GRASSLEY. Can I have—— 
Senator SESSIONS. You can give him—— 
Chairman LEAHY. He asked for 2 more minutes, and I am going 

to give it to him. But I just want to know because we have to plan 
for the—— 

Senator GRASSLEY. This will be the last question. 
Chairman LEAHY—[continuing]. Security people on the closed 

room. 
Senator SESSIONS. And we can be so pleased that he can be 

Ranking Member next year. 
[Laughter.] 
Senator SESSIONS. You should be nice. 
Chairman LEAHY. I would miss you so much, I do not know if 

I could handle that. 
Go ahead, Senator Grassley. 
Senator GRASSLEY. Do not worry. 
In Griswold, Justice William Douglas stated that, although the 

Bill of Rights did not explicitly mention the right to privacy, it 
could be found in the ‘‘penumbras’’ and ‘‘emanations’’ of the Con-
stitution. 
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A two-part question. Do you agree with Justice Douglas that 
there are certain rights that are not explicitly stated in our Con-
stitution that can be found by ‘‘reading between the lines’’ ? Is it 
appropriate for a judge to go searching for ‘‘penumbras’’ and ‘‘ema-
nations’’ in the Constitution? 

Ms. KAGAN. I think, Senator Grassley, that rights have to have 
textual bases, and so I would not subscribe to the Justice Douglas 
approach on penumbras and emanations. 

I do, as I think every nominee has, support the result in Gris-
wold. I think that the way other Justices have understood that re-
sult as properly justified is through the Liberty Clause of the 14th 
Amendment. 

Senator GRASSLEY. Well, then I think from your answer, which 
I like, that you do not—you would not say that there are a lot of 
other rights that are implicitly written into the Constitution then? 

Ms. KAGAN. I do believe that rights need a textual basis in the 
community, and they might have that basis in general clauses, but 
there needs to be a textual basis in the Constitution for any right. 

Senator GRASSLEY. OK. Then the last point would be a continu-
ation of this, and I think you probably answered it, but let me tell 
you why I ask these questions, because of somebody called Justice 
Souter. Some judges found ways to make law through ‘‘penumbras’’ 
in the Constitution. Justice Souter in his confirmation hearing told 
me that the courts fill ‘‘vacuums’’ in the law. Justice Sotomayor has 
said that the court of appeals is ‘‘where policy is made.’’ If you are 
confirmed, will you try to find a creative way to ‘‘make policy’’ from 
the bench based upon ‘‘penumbras’’ or Souter’s ‘‘vacuums’’ ? 

Ms. KAGAN. Senator Grassley, I have tried during the course of 
this day and a half to state how I would approach constitutional 
interpretation, that where the text governs, the text governs; where 
more work needs to be done, what judges ought to look to is the 
structure of the Constitution, the history of the Constitution, and 
the precedent relating to the Constitution. And that is what I 
would do in any case. It is law all the way down, I think is what 
I said yesterday, and that is what I believe. It is not personal 
views. It is not moral views. It is not political views. It is law all 
the way down. 

Senator GRASSLEY. I gave you an opportunity to sum up 2 days 
of what you have been trying to tell us. Thank you. 

I was 5 minutes short of Senator Sessions. 
Chairman LEAHY. I found when the Republicans were in control 

and I was ranking members, they always gave me a little bit extra 
and Senator Sessions has never been cutoff. Senator Graham, did 
you have anything? 

Senator GRAHAM. No. 
Chairman LEAHY. Senator Coburn, how much time would you 

like? 
Senator COBURN. Oh, less than 10 minutes. 
Chairman LEAHY. You are recognized. Go ahead. 
Senator COBURN. Thank you. 
Chairman LEAHY. And at that point, just so people know on the 

schedule, when Senator Coburn finishes, you have a short 10- 
minute statement you want to make, I will too and we will break 
for about 15 minutes and then reconvene in the regular room, 
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right? The regular room which has been secured by the people who 
do that. I have only been here for 36 years, I am still learning my 
way around. Senator Coburn, go ahead. 

Senator COBURN. Thank you, Mr. Chairman. Again, thank you 
for your testimony and your answers to our questions. I know it 
hasn’t been the most pleasant experience in the world, but this is 
my fourth one and I think this has been one of the best. 

Ms. KAGAN. Senator Coburn, I want to say that I think it has 
been terrific. Everybody has been very fair and very considerate 
and I hope you found it informative. I found it somewhat wearying 
but actually a great moment in my life. 

Senator COBURN. Just a couple of questions and hopefully I won’t 
use all 10 minutes. 

I was interested in your discussion about the economic versus 
non-economic test on the commerce clause and just to put your feel-
ings on whether or not that test supercedes original intent. 

Ms. KAGAN. Well, Senator Coburn, I think this goes back to some 
of the discussion that we were having yesterday. As I understand 
the court’s commerce clause law, that test is the governing test 
which is entitled to the weight the precedent usually has. 

That means that it’s not enough to say that the decisions are 
wrong and it doesn’t matter why the decisions are wrong. It doesn’t 
matter whether the decisions are wrong because they are contrary 
to original intent or for some other reason why people might think 
that decisions are wrong. 

The point of precedent is to constrain judges and the point of 
precedent is to remind judges that they don’t know everything and 
that they should rely on sort of the wisdom of the courts and of 
other judges over time. I think that, and the point of precedent is 
to provide stability and reliability in the law. 

I think that those values govern even though somebody might 
come in and say a decision is wrong. That is true if the person says 
the decision is wrong because it violates the text or it violates the 
history, the original history or it violates anything else that there 
is, there needs to be a kind of high bar for reversing precedent. 

Senator COBURN. But that does not preclude that precedent can 
be reversed. 

Ms. KAGAN. It can be reversed, and we have talked on various 
occasions about when it can be reversed. In particular if the prece-
dent is unworkable or if the precedent’s doctrinal support has erod-
ed or if the precedent no longer fits the actual factual empirical cir-
cumstances that exist in the country, there are occasions in which 
precedent can be reversed. 

Senator COBURN. Let me go onto another section if I might. The 
coercion test that you discussed. Do you find it ironic that the coer-
cion test applied to graduating seniors in high school who are old 
enough to go and die for this country but the coercion test says 
they are not old enough to make a decision about something they 
hear? Is that ironic to you? 

Ms. KAGAN. Senator Coburn, I have tried hard not to charac-
terize particular decisions, not to grade them, not to give them the 
thumbs up or the thumbs down. 

Senator COBURN. You would admit there is some irony in that? 
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Ms. KAGAN. Senator Coburn, when I talked about this with, I for-
get who I talked to about it. 

Senator COBURN. I do, too. I forgot who you talked to about it 
as well. 

Ms. KAGAN. I did talk about how one of the, I think an attribute 
of the coercion test is that four different people can look at a prac-
tice and have four different views as to whether coercion has in 
fact taken place. 

I think everybody would say that coercion, adults are different 
than children. I think the question of sort of who counts as a child 
and who counts as an adult is one of those matters that I think 
the coercion test is, notably presents that different people can look 
at the same set of facts and reach different conclusions as to 
whether the government in fact has engaged in coercive activity. 

Senator COBURN. Thank you. I have two final questions. One, 
was there at any time, and I’m not asking what you expressed or 
anything else, was there at any time you were asked in your 
present position to express an opinion on the merits of the health 
care bill? 

Ms. KAGAN. There was not. 
Senator COBURN. Thank you. And final question. It is your testi-

mony before this Committee that you had no efforts at all to influ-
ence the decision by ACOG in terms of what they ultimately put 
out on partial birth abortion? 

Ms. KAGAN. My only dealings with ACOG were about talking 
with them about how to ensure that their statement expresses 
their views. I was a staffer with no medical knowledge. I would not 
have presumed to nor would ACOG have thought it was relevant 
for me to. 

Senator COBURN. But you were part or at least you acknowledge 
being a part of the people who developed the four options for Presi-
dent Clinton. 

Ms. KAGAN. I definitely participated in discussion of this issue. 
Senator COBURN. And you referenced that that was our memo, 

correct? In other memos to the President. 
Ms. KAGAN. Yes. I mean, I definitely participated as an aide in 

trying to implement the President’s views on this issue. 
Senator COBURN. And you were concerned with their original 

language, that is true? 
Ms. KAGAN. I was—— 
Senator COBURN. ACOG’s original language. You were concerned 

with. It was problematic. 
Ms. KAGAN. I was concerned that that language did not accu-

rately reflect what ACOG’s views were and what they had ex-
pressed to us. 

Senator COBURN. Their original language, being somebody that 
has delivered thousands of—where it was absolutely accurate. 
Their second language was not accurate. I would think that the 
vast majority of those who have been through my experience would 
agree with that. 

I have no other questions for you. I thank you for the spirit in 
which you answered the questions here today. As was said in the 
paper today, you kind of light up a room. I agree with that. Con-
gratulations on your nomination. 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00311 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



302 

Ms. KAGAN. Thank you so much, Senator Coburn. 
Chairman LEAHY. Thank you. 
Senator COBURN. And that’s 3 minutes early, Mr. Chairman. 
Chairman LEAHY. It’s what? 
Senator COBURN. Three minutes early. 
Chairman LEAHY. God bless you. I will put it on your posi-

tive—— 
Senator COBURN. I know the Chairman remembers when he was 

a lowly low Ranking Member of the Judiciary Committee some 35 
years ago. 

Chairman LEAHY. I have so many stories, I’m not going to do it 
with the television. I will tell you a couple of them afterwards. I 
will put the extra 3 minutes in your ledger. Now it is very full. 

Senator COBURN. Thank you. 
Chairman LEAHY. Senator Session, you want to make a short 

posing, I understand? 
Senator SESSIONS. I would be pleased to. First I would offer a 

number of letters for the record from Colonel Gonzolo Bagara who 
would oppose the nomination, Judicial Action Group, the National 
Right to Life Committee, Military Families United, Southern Bap-
tist Ethics and Religious Liberty Commission, American Associa-
tion of Christian Schools and Center for Military Readiness who ex-
pressed opposition to the nominee. 

We talked about a lot of important issues today. The interstate 
commerce issue, several of our Committee members asked about it. 
Lopez, Morrison, a 5–4 decision. Foreign law, that’s a ranging de-
bate within our country today. 

I do not see how anyone can justify a citation to actions outside 
the country as any authority whatsoever to define what Americans 
have done. Americans believe that you only govern with the con-
sent of the governed and we have not consented to be governed by 
Europe or any other advanced nation. 

People are concerned about abortion issues, they are concerned 
about national security. We’ve got raging debates in our conference 
over that. I think this nominee in private life wrote a very intem-
perate letter about some of those issues that causes me concern. 

The ownership of firearms. We’ve got two seminal cases 5–4 that 
had it been one vote switched within 5–4, completely eviscerating 
the right to keep and bear arms, allowing any city or any county 
in America, any state to completely deny the people of the right to 
keep and bear arms. 

People are worried about that. Senator Coburn has been, some 
of the things he’s saying that I’m hearing as I’m going around my 
state, people are concerned and are asking the question is there 
any limit on what you do in Washington? Does anybody care? We 
do. We are tired of this. We are worried about this and I think 
their worries are legitimate. I don’t think it’s extreme. 

We are talking about activism. Justice Barak says, you know, the 
words don’t change but you give them new meaning that suits new 
social needs. Well, I know you said he’s your hero and I’m sure 
you’re correct that you don’t adopt all of his philosophies, but many 
judges in the court system in America today are not too far from 
that I believe, and I believe some of those judges are not fulfilling 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00312 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



303 

their oath. I’m not going to vote for a judge I do not believe is com-
mitted to that. 

I am worried about the idea of legal progressivism. I think that’s 
a pernicious philosophy. A liberal ideal has always, I have had, I 
do admire the liberal ideal in the American tradition. But this pro-
gressive movement I think is particularly hostile to playing the 
law. I’m not pleased with it. 

The President, I think as Senator McCain said is a legal progres-
sive, or Mr. Greg Craig, his counsels have said and indicated that 
you are, Ms. Kagan. So I worry about that. 

And I would just say with regard to the discussion about Har-
vard and the military, I am concerned about the way you overall 
described what happened, suggesting that it really wasn’t that big 
a deal and that you always wanted to help the military. 

I was involved in writing the Solomon Amendment, several dif-
ferent versions of it. It took four times to get it so the deans around 
the country couldn’t figure a way to get around it. It was a national 
debate, it was very intense at Harvard and I do believe that your 
actions, I think your actions there were not consistent with the 
law. 

So a nominee is a person of skill and intelligence who has a di-
verse background. I do think that this Senate has a very serious 
responsibility at this time and people are deeply worried about our 
Constitution and is it being followed. They want to know that the 
next nominee to our Supreme Court will be faithful to that Con-
stitution even if they don’t like it. 

Some of the things you have said today have indicated that, but 
a combination of record and statements leave me uneasy. So I look 
forward to studying that record and trying to fairly and objectively 
make my evaluation of whether I should vote for you for Supreme 
Court of the United States. Thank you, Mr. Chairman. 

Chairman LEAHY. Solicitor General Kagan, the good news is that 
this is in all likelihood the last time you will ever have to be in 
a public hearing before a Senate Judiciary Committee. 

Some of us have probably enjoyed it more than you have. I have 
appreciated your, not only your intellect but your good humor 
throughout. 

I said to somebody, see, we do agree on something. I said to 
somebody earlier today who mentioned I have been here through-
out all the hearings, I said it was like going back to my favorite 
courses in law school. 

You have patiently listened to our statements, you have an-
swered our questions over the last 3 days, yesterday you testified 
10 hours, today you have been here since 9 this morning. Each 
Senator both sides participated in a 30-minute opening round. 
Some took the opportunity for another 20-minute round and some 
have gone beyond that to over an hour. 

Of course I mention for the public watching, this is in addition 
to our other interactions with you. All of us have met with you pri-
vately. I know speaking from my views, when I met with you you 
answered openly and candidly every single question I asked you. 

I appreciate that you engaged with Senators, you have answered 
their questions more fully than many recent nominees. Senators on 
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both sides of the aisle have liked and agreed with some of your an-
swers and they have differed with others. 

That, based on my experience, is not unusual in hearings. Based 
on my review of your record, now your answers this week I ex-
pected that you and I would not always agree. I do not agree with 
every decision that Justice Stevens has written or Justice O’Connor 
or Justice Souter, but I have such great respect for their judgment. 
I respect their judicial independence and I have never once regret-
ted my vote for each of these Justices. 

I mentioned each were nominated by a Republican President. I 
voted for each of them. I have never regretted those votes for each 
of them. I hope the Senators and the American people have a bet-
ter sense of the kind of Justice you would be. 

You demonstrated an impressive, I’d say an encyclopedic knowl-
edge of the law and we can see why so many of your students, 
many of whom I have met here during these hearings consider you 
a wonderful teacher of the law. 

I told my wife last night, I really wish I could be back in law 
school taking a course with you. You spoke about your approach to 
the law, you consistently spoke of judicial restraint and your re-
spect for our Democratic institutions, your commitment to the con-
stitution and the rule of law. 

You demonstrated a traditional view about deference to Congress 
and judicial precedent, a view that conservatives used to embrace 
and fortunately few still do. I’m pleased that over 1,000 members 
of the public were able to attend your hearings in person. Thou-
sands more watched your confirmation hearing live on television 
and we streamed it online through the Judiciary Committee 
website. 

I believe the country needs and deserves a Supreme Court that 
bases its decision on the law and the Constitution, not politics or 
ideological agenda by either the right or the left. No Justice should 
substitute his or her personal preferences and overrule Congres-
sional efforts to protect hard working Americans pursuant to our 
constitutional role. 

Judges have to approach every case with an open mind and a 
commitment to fairness. I respect your plight and I take so seri-
ously which you pledge to all of us here that you will do your best 
to consider every case impartially, modestly, with a commitment to 
principle in accordance with law. 

Solicitor General Kagan, I believe you. We stand in recess. 
[Whereupon, at 5:35 p.m., the Committee was recessed.] 
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THE NOMINATION OF ELENA KAGAN TO BE 
AN ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES 

THURSDAY, JULY 1, 2010 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 4:04 p.m., in room 

SH–216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Specter, Schumer, Durbin, Cardin, Klo-
buchar, Kaufman, Sessions, Hatch, and Kyl. 

Chairman LEAHY. Good afternoon. First off, I should say I apolo-
gize to everybody who has been waiting patiently. In respect for 
our former colleague and long-serving colleague, Senator Robert 
Byrd, whose body was lying in repose in the Senate, some that is 
an extraordinary occurrence, until just a few minutes ago, we de-
cided not to hold the hearing during that time. 

There are a number of panels. If any one of you has a full state-
ment, we will put the statement in the record, no matter what. You 
can just submit your statement. All of it will be in the record, and 
then I would urge you, each one, to keep within the 5-minute limit, 
and then Senators will be recognized for 5 minutes each to go 
around. 

I would ask all of you to stand. I will administer an oath. 
[Laughter.] 
Sorry. No, just the witnesses. 
I was beginning to feel important at that point. I never had a 

room stand before. Colonel, I know about your shoulder, and do not 
worry. We are not going to ask you to raise your right hand. But 
others, if you would, repeat after me, do you solemnly swear that 
the testimony you all give in this matter will be the whole truth 
and nothing but the truth, so help me God? All you have to do is 
say, ‘‘I do.’’ 

Ms. LEDBETTER. I do. 
Mr. GROSS. I do. 
Ms. GIBBINS. I do. 
Captain YOUNGBLOOD. I do. 
Captain HEGSETH. I do. 
Colonel MOE. I do. 
Chairman LEAHY. Thank you. Frankly, I cannot imagine any 

member of this panel or the other panels doing anything but. 
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Our first witness is Ms. Ledbetter. Lilly Ledbetter served as a 
manager at the Goodyear Tire and Rubber Company plant in Gads-
den, Alabama, for more than 19 years. She was the plaintiff in the 
employment discrimination suit Ledbetter v. Goodyear, and she is 
now a tireless advocate for workplace fairness. Her case was one 
where she had been paid less than men doing the same thing, and 
that was kept hidden from her until well after she had retired. The 
Lilly Ledbetter Fair Pay Act of 2009 is named in her honor. 

Ms. Ledbetter, please go ahead. 

STATEMENT OF LILLY LEDBETTER, PLAINTIFF, LEDBETTER v. 
GOODYEAR TIRE 

Ms. LEDBETTER. Thank you, Mr. Chairman and members of the 
Committee. My name is Lilly Ledbetter, and it is an honor to be 
here. I am not a lawyer, but I know two things. I know that the 
Supreme Court’s decisions have a profound effect on everyday 
Americans, and I have learned that who is on the Supreme Court 
makes all the difference. 

I never in a million years would have thought that one day I 
would end having my fate decided by the Supreme Court. But I 
did. It all started in 1979 when Goodyear hired me to work as a 
supervisor in their tire plant in Gadsden, Alabama. I worked hard 
and I was good at my job, but Goodyear did not make it easy. I 
was one of only a few female supervisors, and I faced discrimina-
tion and sexual harassment by people who did not want women 
working there. 

At the end of my career, someone left an anonymous note in my 
mailbox at work showing how much I got paid compared with the 
male managers. I was actually earning 20 percent less than the 
lowest-paid male supervisor in the same position. 

On my next day off, I filed a complaint with the EEOC. Goodyear 
tried to say I was a poor worker and that is why they had given 
me smaller raises than the men. But after hearing all of the evi-
dence, the jury did not believe them. It found that Goodyear had 
discriminated against me because I was a woman. That was a good 
moment. The jury was not going to stand for a national corporation 
paying me less than others just because of my sex. 

But then by a single vote, the Supreme Court took it all away. 
Five of the Justices said I should have complained after the first 
time I was paid less than the men, even though I did not know 
what the men were getting paid and had no way to prove that it 
was discriminatory. 

The Court said that once 180 days passed the smaller paychecks 
no longer counted as discrimination. But it sure feels like discrimi-
nation when you are on the receiving end of that smaller paycheck 
and trying to support your family with less money than the men 
are getting for the same job. 

And Goodyear continues to treat me like a second-class citizen 
and worker today because my pension and Social Security is based 
on the amount I earned. Goodyear gets to keep my extra pension 
as a reward for breaking the law. 

Justice Ginsburg hit the nail on the head when she said that the 
majority’s decision did not make sense in the real world. People 
cannot go around asking their co-workers how much money they 
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are making. In lots of places that could get you fired. Plus, even 
if you know that some people are getting paid more than you, that 
is no reason to suspect discrimination right away. You want to be-
lieve that your employer is doing the right thing and it will all 
even out down the road. And, anyway, it is hard to fight over a 
small amount of money early on. 

But the majority did not understand that or did not care. How 
it could have thought Congress would have intended the law to be 
so unfair I will never know. So Congress had to pass a new law 
to make sure that what happened to me would not happen to oth-
ers in the future. My case shows that who gets appointed to the 
Supreme Court really makes a difference. 

If one more person like Justice Ginsburg or Justice Stevens were 
on the Court, one more person who understands what it is like for 
ordinary people living in the real world, then my case would have 
turned out differently. 

Since my case, I have talked to a lot of people around the coun-
try. Most cannot believe what happened to me and want to make 
sure that something like it does not happen again. They do not 
care if the Justices are Democrats or Republicans or which Presi-
dent appointed them or which Senators voted for them. They want 
a Supreme Court that makes decisions that make sense. 

That is why these hearings are so very important. We need Jus-
tices who understand that law must serve regular people who are 
just trying to work hard, do right, and make a good life for their 
families. And when the law is not clear, Justices need to use some 
common sense and keep in mind that the people who write laws 
are usually trying to make a law that is fair and sensible. 

This is not a game. Real people’s lives are at stake. We need Su-
preme Court Justices who understand that. 

Thank you very much for allowing me this honor. Thank you, sir. 
[The prepared statement of Ms. Ledbetter appears as a submis-

sion for the record.] 
Chairman LEAHY. Thank you very much, Ms. Ledbetter. You 

have been before this Committee before, and I always appreciate 
your being here. 

Our next witness is Jack Gross. He recently retired from the 
Farm Bureau Financial Services, FBL, after 29 years. He was the 
plaintiff in Gross v. FBL Financial Services, Inc. The Supreme 
Court’s 5–4 decision in that 2009 case made it more difficult for 
employees to prove they are victims of age discrimination. I advo-
cated for the passage of the Protecting Older Workers Against Dis-
crimination Act. 

Please go ahead, sir. 

STATEMENT OF JACK GROSS, PLAINTIFF, GROSS V. FBL 
FINANCIAL SERVICES, INC. 

Mr. GROSS. Thank you, Chairman Leahy, Ranking Member Ses-
sions, and Committee members, for inviting me here to tell my 
story and state my position regarding the outcome and implications 
of the Supreme Court decision in my case, Gross v. FBL. 

It is an honor to be given this opportunity to speak out on behalf 
of millions of older workers, all too many of whom have experi-
enced discrimination in the workplace. 
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While my name has now become associated with age discrimina-
tion, my story is being duplicated daily across the country, and my 
case has already been cited hundreds of times to deny remedies to 
victims of many other non-Title VII forms of workplace discrimina-
tion. I certainly never imagined that my case would end up here 
when it all started over 7 years ago or that it would have such far- 
reaching implications. 

Very briefly, my employer, Farm Bureau Insurance, or FBL, de-
moted all claims employees who were age 50 or over and had su-
pervisory or higher positions. I was included in that wholesale de-
motion even though I had 13 consecutive years of performance re-
views in the top 3 to 5 percent of the company. My career and my 
contributions were exceptional, and they were very well docu-
mented for the jury. 

With very strong evidence of age discrimination, I filed a com-
plaint, and 2 years later a Federal jury spent a week listening to 
all the testimony, seeing all the evidence, and being instructed on 
the ADEA, your law. The verdict came back in my favor and I 
thought the ordeal was over in 2005. As we now know, it was just 
the beginning. 

FBL appealed and the Eighth Circuit overturned my verdict be-
cause I had a ‘‘mixed motive’’ jury instruction, and they said that 
required so-called direct evidence instead of just the preponderance 
of circumstantial evidence that we had provided. 

With four decades of legislation and court precedent overwhelm-
ingly on our side, we appealed to the Supreme Court, and we were 
elated when they accepted certiorari on that one issue of direct evi-
dence requirements and ‘‘mixed motive’’ instructions. At the hear-
ing, however, the Supreme Court broke with their own protocol and 
allowed the defense to advance an entirely new argument, one that 
had not been briefed nor had we been given an opportunity to pre-
pare a rebuttal. In effect, it was a bait-and-switch on us—accepting 
cert. on our question and then ignoring that question to use my 
case as a vehicle to eviscerate the clear intent of the ADEA by cre-
ating a new hierarchy of workplace discrimination. Those that were 
specifically covered in Title VII were now at the top and required 
the prevailing standard of proof while all others, including age, 
now require—are at the lower tier and require a new and signifi-
cantly higher standard of proof. 

I believe Congress, the branch of Government closest to the peo-
ple clearly intended to abolish discrimination in the workplace, not 
to create exceptions for it or to stratify it. We came to DC last June 
believing our highest Court would uphold the rule of law and apply 
it consistently to all areas of discrimination. We were disappointed 
and, quite frankly, disillusioned by their arrogance in putting their 
own ideology ahead of the clear will of Congress and their own 
precedents. 

Since the Supreme Court’s decision, I have been particularly dis-
tressed over the collateral damage that has been inflicted on oth-
ers. I hate having my name associated with the pain and injustice 
now being inflicted on other victims of discrimination because it is 
now nearly impossible to provide the level of proof required by that 
decision. 
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My case went largely unnoticed by the media and the public, but 
its tentacles are going to impact the lives of millions of workers. 
I have to keep reminding myself that I am not the one who 
changed your law. Five Justices did. With that I am not labeling 
the Court as a bad Court, but it is one that got at least one case 
entirely wrong, and the way they did it was unjust. Mistakes can 
be fixed, and we can move on. 

Congress has a long history of working together on a bipartisan 
basis to create and maintain and level playing field in the work-
place. The ADEA is just one example. I urge you on behalf of mil-
lions of workers who only want an equal opportunity to revive that 
bipartisan spirit you have demonstrated in the past on civil rights 
issues and pass the Protecting Older Workers Against Discrimina-
tion Act soon, before more of your constituents back home are hurt 
by the new Court-made law. 

I am here before you as a man who agonized over the decision 
to pursue this case. As much as I hate discrimination in all its 
forms, I knew that I would be burning my career bridges behind 
me once I was branded as litigious. My wife, Marlene, and I prayed 
about it, decided it had to be done, and we left the outcome in 
God’s hands, never expecting that He would bring us here. If my 
experience eventually prevents anyone else from having to ensure 
the pain and humiliation of discrimination, I will always believe 
that this effort was part of God’s plan for my life. 

Thank you. 
[The prepared statement of Mr. Gross appears as a submission 

for the record.] 
Chairman LEAHY. Thank you very much, and thank you for com-

ing here again. 
Jennifer Gibbins is the Executive Director of the Prince William 

Soundkeeper, the leading environmental advocacy organization in 
Prince William Sound, Alaska. 

Incidentally, I went there once years ago with former Senator 
Ted Stevens. It is a beautiful area. 

She lives in the remote fishing town of Cordova, the site of the 
1989 Exxon Valdez oil spill. For the past 7 years, she has worked 
to inform the public about the ongoing environmental, economic, 
social, and cultural impacts of the Exxon Valdez oil spill. 

Ms. Gibbins, please go ahead. 

STATEMENT OF JENNIFER GIBBINS, SOUNDKEEPER/ 
EXECUTIVE DIRECTOR, PRINCE WILLIAM SOUNDKEEPER 

Ms. GIBBINS. Thank you, Mr. Chairman and Committee mem-
bers. I am honored to be here today and speak briefly regarding the 
spill’s ongoing impacts to people of my community and across 
Prince William Sound. I also want to be clear that everyone here 
understands that I myself am not an Exxon plaintiff. 

The precedent-setting decision in that case equated Exxon’s pun-
ishment, at the time the most profitable corporation in the world, 
to the loss of individual working men and women after 20 years of 
litigation. 

When the decision was announced in my town, the streets were 
silent, people were somber, and they just did not speak for days. 
You walked into the local breakfast dive which is typically bustling 
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with activity and fishermen talking about the upcoming season, 
and it was quiet. People were dazed. They stared at their eggs, 
they stared at the wall. 

There are five key messages I wish to deliver to you today, and 
they are especially important with what is going on in the gulf. 

First, above all, you cannot clean up an oil spill. Period. 
Second, the more than 32,000 victims of the Exxon Valdez spill 

were never made whole as Exxon promised. Regardless of compen-
satory or punitive damages, life as they knew it was permanently 
and irrevocably altered. 

Third, lingering oil persists in Prince William Sound to this very 
day, and you do not need a shovel to find it. 

Fourth, there is the pervasive sense that Government and the 
courts have failed the people—to the point where many question 
their relevance—and the question goes far beyond the health of 
their fundamental right to justice. They question its simple exist-
ence. 

Fifth, and perhaps most sadly, almost 20 years to the day, it is 
as if there is an echo coming from the gulf. The people of Prince 
William Sound stand in solidarity with the people in the gulf, and 
I do not know a single person who is surprised by what has hap-
pened. We tell them very clearly, do not believe a single word that 
BP is telling you. Do not expect anyone to help you. And, sadly, do 
not hold your breath when it comes to the courts. 

I am going to speak very briefly today to some of the impacts. 
There are four primary areas—environmental, cultural, economic, 
and social—and I am going to skip most of those and just focus on 
the societal impacts. 

One of the least understood impacts of the Exxon Valdez spill is 
the impact of litigation that continued for 20 years. Victims were 
promised in exact words—and we are hearing similar words 
today—that ‘‘you are lucky it was Exxon’’, that Exxon would ‘‘make 
you whole,’’ that the litigation ‘‘will not go on for 20 years.’’ 

After the spill, there were divorces, suicides; there were families 
that lost everything, and a lot of people left. Men speak to this very 
day of the psychological struggle due to losing their identity as 
family provider. 

One fisherman, now 50, has described to me of sinking into a 
mental abyss over the years following the spill when his wife had 
to become the sole breadwinner for the family. He was so affected 
that he began to fantasize about killing her. 

Another fisherman friend of mine about the same age stunned 
the community at a gathering just 2 years ago, declaring that he 
had recently been contemplating suicide because of his feelings of 
worthlessness. At about that same time, a woman in Cordova told 
me that the endless court case made her feel that she simply did 
not exist as a human being. 

Personal resource loss, chronic stress, feelings of alienation, anx-
iety, social disruption—these have been studied by highly 
credentialed social scientists in our town for 20 years, and these 
same scientists are now in the gulf. 

Because Exxon has such deep pockets—which, not incidentally, 
expanded exponentially over the past 20 years—they could litigate 
endlessly, wearing down their victims who, even as they stood to-
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gether, were dwarfed. Exxon knew that if they played it as long as 
they could, memories would fade, the context could be changed, and 
they could win big. 

In 2008, a representative for Exxon speaking in the media called 
the punitive damages as originally awarded ‘‘an excessive windfall’’ 
for the plaintiffs. 

Exxon fought hard to avoid a precedent, and the cruelest irony 
for the plaintiffs is that a precedent was indeed set, one that di-
minished them further. 

To be dragged through litigation for 20 years is to be victimized 
over and over again. The burden of proof is always on the victim, 
and we are now hearing this from BP. They will pay all ‘‘legiti-
mate’’ claims. We in Prince William Sound know exactly what that 
means. 

Somewhere along the way America has forgotten that corpora-
tions do not own the air or the lakes or the rivers or the seas. A 
privilege to use them has been granted on behalf of the millions of 
citizens who do, in fact, own them, and the business community is 
not living up to that privilege. 

How often is the root of disaster a cost-cutting, profit margin 
issue? Citizens need a better way of ensuring that people in busi-
ness take the time to do what is right. I support the Big Oil Pol-
luter Pays Act, and I believe that it is time to update OPA 90. 

Today in Prince William Sound we are working to move on, and 
it has been a long haul. But the journey is just beginning for the 
people in the gulf. And I think Elena Kagan seems like a fine 
nominee to the Supreme Court. She clearly knows the law, and she 
has a passion for it. And she wants the job. 

I just wish the nomination process was more about thinking and 
thoughtful discussion and less about sort of the silly pursuit of the 
‘‘ah-ha’’ moment. 

You know what they say about thinking: that it is patriotic. 
Thank you. 
[The prepared statement of Ms. Gibbins appears as a submission 

for the record.] 
Chairman LEAHY. Thank you very much, Ms. Gibbins. 
Our next witness is Captain Flagg Youngblood. He is an Army 

veteran who deployed to Afghanistan in 2003 and 2004 as a mem-
ber of the California Army National Guard. He has served as Di-
rector of Military Outreach for Young Americans Foundation. He is 
a native of Nashville, Tennessee. Captain Youngblood graduated 
from Yale University. Am I correct in all that? 

Captain YOUNGBLOOD. Thank you. No. I will say just for the 
record that I actually did not serve in Afghanistan. 

Chairman LEAHY. Oh, I am sorry. 
Captain YOUNGBLOOD. I was deployed to the California National 

Guard in command of a unit that oversaw security for Travis Air 
Force Base. 

Chairman LEAHY. Thank you. Please go ahead, sir. 
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STATEMENT OF CAPTAIN FLAGG YOUNGBLOOD, UNITED 
STATES ARMY (RETIRED) 

Captain YOUNGBLOOD. Thank you for the opportunity today to 
give voice to the concerns many of our fellow citizens and veterans 
have regarding Elena Kagan’s Supreme Court nomination. 

My father, who is a veteran from Vietnam, asked me to join the 
Army when I was 16. He said to me, ‘‘You owe it to our country. 
You do not have to make a career of it, but you should.’’ 

As a college freshman in 1993, my daily walks by the war memo-
rial in the heart of Yale’s campus made me question why learning 
the art of military leadership required a 65-mile drive to the Uni-
versity of Connecticut for ROTC. Never mind the gratuitous jabs 
when a tight schedule required wearing the uniform on Yale’s cam-
pus. 

After an English instructor once remarked, ‘‘Flagg, you should 
not wear that uniform to class; it is not conducive to learning,’’ I 
decided I had to speak out and do something about a situation I 
did not think was right. 

Trips to Washington, DC, in the summers of 1994 and 1995, 
along with lots of work and help in between, gave rise to the pas-
sage of the ROTC Campus Access Act, better known today as part 
of the Solomon Amendment. 

I am here today as a concerned citizen who cares deeply about 
the future of our constitutional republic. 

Having worked closely with the legislative team that crafted the 
original language of the Solomon Amendment, I can speak to legis-
lative intent. The goal was simple: to renew institutional support 
for the military on campus. 

As the Supreme Court’s unanimous ruling on the Solomon 
Amendment reflects, ‘‘In order for a law school and its university 
to receive Federal funding, the law school must offer military re-
cruiters the same access to its campus and students that it pro-
vides to the non-military recruiter receiving the most favorable ac-
cess.’’ 

Claims that Dean Kagan acted adequately to comply with Sol-
omon Amendment are factually false for two primary reasons; 

First, Dean Kagan admitted to breaking the law in September 
2005 in a letter she wrote to the Harvard Law School community. 
To abbreviate for clarity, ‘‘Although the Court’s decision meant no 
injunction applied, I reinstated our policy. My hope in taking this 
action was that the Department would choose not to enforce the 
Solomon Amendment.’’ As the military has long known, hope is no 
method. In Dean Kagan’s case, her hope demonstrates a total dis-
regard for the rule of law. 

Second, separate but equal is, quite simply, not equal. Full-time 
students who act as part-time volunteers will never be able to com-
pete with Harvard Law’s paid full-time career services staff and 
the institutional might it brings to bear. 

As the 2005 letter from Harvard Law School’s Veterans Associa-
tion indicated, ‘‘We possess neither the time nor the resources to 
routinely schedule campus rooms or advertise extensively for out-
side organizations, as is the norm for most recruiting events.’’ 

To illustrate this point another way, imagine Dean Kagan owned 
a lunch counter. What she said to the military was, in effect, Sure, 
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you are welcome here, but would you be so kind as to use the back 
door by the garbage? You do not mind eating in the kitchen, do 
you? 

To the all but 12 percent of Americans who hold unfavorable 
views of the military, most favorable access means, particularly in 
a post-9/11 environment, that Dean Kagan would have invited the 
military into every Harvard Law classroom each semester, person-
ally introduced the recruiters, and encouraged every eligible young 
adult to take the oath to ‘‘support and defend the Constitution of 
the United States against all enemies, foreign and domestic.’’ 

To defend the barriers Dean Kagan erected by saying military re-
cruiters did not suffer or military recruiting did not suffer com-
pletely misses the point. A consistent policy of institutional sup-
port, namely, ‘‘most favorable access,’’ as the Solomon Amendment 
demands, would have unquestionably increased the ranks of those 
interested in serving. Just imagine how many more of the school’s 
1,900 students would have answered the Defense Department’s call 
if they were asked as routinely as they were by other employers. 

Barriers do indeed prevent all but the most committed from serv-
ing. I personally would not have joined the Army had my father not 
routinely encouraged me to do so. 

Dean Kagan’s unlawful brand of segregation clearly estranged 
the students of Harvard Law School from the military. Dean 
Kagan’s actions deem the military not worthy so much as to gather 
up the crumbs under Harvard’s table, and all during a time of war, 
after thousands of innocent Americans were brazenly murdered on 
our soil. All the Defense Department humbly requested was equal 
access. Neither Dean Kagan nor Harvard is above the law, even 
though both have acted as though they are. 

So what are the implications for Ms. Kagan’s fidelity to the text 
of the Constitution and the laws and ability to judge impartially, 
especially when she is presented legal claims that do not suit her 
ideological tastes? What signals do her actions at Harvard Law 
School send? 

Dean Kagan’s double-dealing betrays an unprincipled refusal to 
make these choices. Quite simply, it reflects a condescension to-
ward American rule of law. A vote to confirm Ms. Kagan as a Su-
preme Court Justice is a vote to harm the interests of our military, 
the American people who overwhelmingly support it, and not just 
now but potentially for decades to come. 

Thank you. 
[The prepared statement of Captain Youngblood appears as a 

submission for the record.] 
Chairman LEAHY. Thank you very much, Captain Youngblood. 
Captain Pete Hegseth—did I pronounce that correctly, sir? 
Captain HEGSETH. Yes. 
Chairman LEAHY. He is the Executive Director of Vets for Free-

dom and an infantry officer in the Massachusetts Army National 
Guard and an Iraq war veteran. He received his B.A. from Prince-
ton University and is currently pursuing a master’s degree at Har-
vard University’s John F. Kennedy School of Government. 

Is that all correct? 
Captain HEGSETH. Yes, sir. 
Chairman LEAHY. Thank you. Please go ahead. 
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STATEMENT OF CAPTAIN PETE HEGSETH, EXECUTIVE DIREC-
TOR, VETERANS FOR FREEDOM, ARMY NATIONAL GUARD 

Captain HEGSETH. Chairman Leahy, Ranking Member Sessions, 
other members of the Committee, thank you for the opportunity to 
be here today. It is a privilege to take part in these proceedings. 

My name is Pete Hegseth, and I am the Executive Director of 
Vets for Freedom, an organization of Iraq and Afghanistan vet-
erans dedicated to supporting our warfighters, and their mission on 
the battlefield. I received my commission from Princeton University 
in 2003 and have since served two tours with the United States 
Army, the first at Guantanamo Bay, Cuba, and second in Iraq with 
the 101st Airborne Division. I am currently an infantry captain, as 
the Chairman said, with the Massachusetts Army National Guard 
and a graduate student at Harvard University. I am at this com-
mittee today as a citizen and a veteran and do not purport to speak 
at all on behalf of the military. 

I am going to start with the bottom line up front, as we do in 
the Army. We are a Nation at war, a Nation at war with a vicious 
enemy, on multiple fronts. I have seen this enemy firsthand, as 
have a precious few from my generation. The enemy we face de-
tests and seeks to destroy our way of life while completely ignoring, 
and exploiting, for that matter, the rule of law. 

This context motivates my testimony today. I have got serious 
concerns about Elena Kagan’s actions toward the military and her 
willingness to myopically focus on preventing the military from 
having institutional and equal access to top-notch recruits at a 
time of war. I find her actions toward military recruiters at Har-
vard unbecoming a civic leader and certainly unbefitting a nominee 
to the United States Supreme Court. Ms. Kagan is clearly a capa-
ble academic, and the President has the right to choose whom he 
pleases. But in replacing the only remaining veteran on the Su-
preme Court in Justice John Paul Stevens, how did we reach this 
point in this country where we are nominating someone who, 
unapologetically, obstructed the military at a time of war? Ms. 
Kagan chose to use her position of authority to impede, rather than 
empower, the warriors who have fought and who have fallen for 
this country. 

I know a number of my fellow veterans will testify to Ms. 
Kagan’s personal support of veterans on Harvard’s campus. And 
Ms. Kagan has had good things to say about the military, which 
I appreciate. But, for my money, actions always speak louder than 
words. And Ms. Kagan’s actions toward recruiters, with wars rag-
ing overseas, undercut the military’s ability to fight and win wars, 
and they trump her rhetorical explanations. 

General David Petraeus calls counterinsurgency ‘‘a thinking 
man’s war.’’ Defeating our enemy on the battlefield and in the 
courtroom takes the best America has to offer. Yet in 2004, as you 
have heard many times already, Ms. Kagan took the law into her 
own hands, blocking equal access for military recruiters, in direct 
violation of Federal law. Moreover, she encouraged students to pro-
test and oppose the presence of military recruiters. 

These actions coincided with my deployment to Guantanamo 
Bay, Cuba, itself a legal maze of graduate-level proportions. Would 
not the legal situation there and in the courtrooms of Iraq and Af-
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ghanistan be better off with participation of lawyers of Harvard 
Law School caliber? And don’t we believe our best and brightest 
should be encouraged to serve? 

In response to his critique, Ms. Kagan has repeatedly stated 
that, despite her decision to bar recruiters from the Office of Ca-
reer Services, the number of military recruits actually increased 
during her tenure. Let us be clear about that. It increased in spite 
of Ms. Kagan, not because of her. But I ask a more important ques-
tion: Would that number not have been even higher had she actu-
ally supported recruiters rather than actively opposing them? 

To be fair, I do not begrudge Ms. Kagan’s opposition to the so- 
called Don’t ask, don’t tell legislation; reasonable people disagree 
about this policy. However, her fierce and activist opposition to the 
policy was intellectually dishonest and unnecessarily focused on 
the military. 

In e-mails to students and statements to the press, Ms. Kagan 
slammed, and I quote, ‘‘the military’s discriminatory recruitment 
policy.’’ Yet as a legal scholar, she knows better than that. She 
knows that the policy she abhors is not the military’s policy, but 
a policy enacted by Congress and imposed on the military. In fact, 
after the law was passed, Ms. Kagan went to work for the very 
man who signed ‘‘Don’t ask, don’t tell’’ into law—President Clinton. 
So for her to call it ‘‘the military’s policy’’ is intellectually dis-
honest, and her opposition to military recruiters at Harvard Law 
School had the effect of shooting the messenger. 

Likewise, while Ms. Kagan sought to block full access to military 
recruiters, she welcomed to campus numerous Senators and Con-
gressmen who voted for the law she calls ‘‘a moral injustice of the 
first order.’’ Additionally, Harvard Law School has three academic 
chairs endowed by money from Saudi Arabia, a country where 
being a homosexual is a capital offense. So rather than confront the 
congressional source of the true legislation or take a stance against 
a country that executes homosexuals, Ms. Kagan zeroed in on mili-
tary recruiters for a policy they neither authored nor emphasized. 

In closing, the real moral injustice is granting a lifetime appoint-
ment to someone who, when it mattered most, treated military re-
cruiters like second-class citizens. I urge you to consider this as you 
consider Ms. Kagan. 

Thank you for the opportunity to address this important topic. 
[The prepared statement of Captain Hegseth appears as a sub-

mission for the record.] 
Chairman LEAHY. Thank you very much, Captain. 
Thomas Moe is a retired Air Force Colonel and Vietnam veteran, 

served in the Navy Reserve and the Air Force Reserve. He flew 
85—is that right?—combat missions in Vietnam until he was forced 
to eject over North Vietnam where he spent more than 5 years as 
a prisoner of war until he was released during Operation Home-
coming in 1973. He received his B.A. from Capital University and 
M.A. from the University of Notre Dame. 

Please go ahead, Colonel. 
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STATEMENT OF COLONEL THOMAS N. MOE, UNITED STATES 
AIR FORCE (RETIRED) 

Colonel MOE. Thank you, Chairman Leahy and Senator Sessions 
and members of the Committee, for the opportunity to testify be-
fore this Committee. 

I would like to express my concern regarding the nomination of 
Ms. Kagan to the Supreme Court for the following reasons. Some 
of them are referring back to some of the reasons my colleagues 
have mentioned as well. 

Chief among them is that she has demonstrated a strong bias 
against the military, particularly while Dean of the Harvard Law 
School, largely over policies concerning the eligibility of homo-
sexuals to serve in the military. 

As we have heard, in 1993 Congress passed and President Clin-
ton signed Title 10 U.S.C. Section 654. Among other things, the 
law provided that the administration could omit the requirement 
that persons joining the military make any reference to their sex-
ual orientation, a policy that became known as ‘‘Don’t ask, don’t 
tell.’’ 

In 1995 Ms. Kagan joined the Clinton administration as Asso-
ciate Counsel, but I know of no stand that she took against ‘‘Don’t 
ask, don’t tell’’ during her tenure with Mr. Clinton. 

But when she was appointed Dean of the Harvard Law School 
in 2003, she began to loudly condemn the law and policy, calling 
it ‘‘a profound wrong’’ and ‘‘a moral injustice of the first order,’’ dis-
regarding the fact that the 1993 law was approved by strong bipar-
tisan majorities in Congress. 

She also knowingly defied the particular law we have already 
heard about, the Solomon Amendment, which concerns military re-
cruitment. As Dean, Ms. Kagan treated military recruiters as sec-
ond-class citizens. She did not allow the military to recruit on an 
equal basis with other agencies, and even called on her students 
to forcefully criticize military personnel. 

As we have heard on some occasions, she has expressed support 
for those in uniform, but such superficial gestures cannot mitigate 
her official actions. She apparently was encouraged by a ruling in 
2004 by the Third Circuit Court of Appeals that the Solomon 
Amendment was likely unconstitutional, but this court had sus-
pended its own ruling pending review by the U.S. Supreme Court. 
Nevertheless, in violation of the Solomon Amendment, Ms. Kagan 
continued to restrict military recruiters at Harvard Law School. 

In 2005, she escalated from hostile words to legal activism, and 
she joined a friend of the court argument to the Supreme Court, 
claiming that Harvard Law could bar military recruiters because it 
barred all recruiters who discriminated against homosexuals. But 
in 2006, this argument, along with the suspended Third Circuit 
Court ruling, was struck down by the Supreme Court unanimously. 
Even the most liberal-minded Justices rejected Ms. Kagan’s posi-
tion. With a stinging rebuke, the Court said that her theories were 
clearly not what Congress had in mind. She later acknowledged 
that her actions were not justified, but said that she had acted any-
way in the hope that the Department of Defense would not enforce 
the law. The issue here is bias, and Ms. Kagan’s record reveals the 
persistent bias, at least regarding the military. 
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As a citizen, I cannot support the appointment of Justices who 
would pick and choose which law they wished to follow or violate 
a law in hopes that it would not be enforced. As a veteran, I am 
even more troubled that an activist Justice would not instead defer 
to the other branches of Government, particularly the Congress, 
which the Supreme Court has itself recognized as more qualified to 
act on issues concerning the military. 

And what evidence is there that Ms. Kagan has shown an under-
standing of the Defense Department’s position regarding homo-
sexuals in the military? The 1993 law clearly states why homo-
sexual activity in the military is harmful to its mission while 
stressing that the military is a specialized society subject to special 
laws that would not apply to the citizenry at large. Those who do 
not understand the special nature of the military should not be 
handed authority to make important decisions that affect it. 

And I question whether Ms. Kagan has consistently applied her 
stated principles regarding discrimination against homosexuals. 
Her principles did not seem to come into play in 2007 when Presi-
dent Clinton, the sponsor of ‘‘Don’t ask, don’t tell’’, spoke at Har-
vard’s commencement or, as we have already heard, when a mem-
ber of the Saudi ruling family, a person in a position to influence 
the policy in Saudi Arabia which executes homosexuals opened a 
school on campus and Ms. Kagan did not lift her voice against that. 

Last, I would think that a person so opposed to rules governing 
the military as Ms. Kagan would encourage rather than hinder 
participation in the military by her graduates so that they may be 
part of the composition of the military’s leadership and thus have 
the opportunity to influence military policy. 

It is unfortunate that Ms. Kagan has presumed herself the wis-
dom to demand the military to accept professed homosexuals, but 
in my view, she has neither the experience on which to base that 
wisdom nor the responsibility to deal with the consequences of her 
conviction. 

I thank you again, Chairman, for this opportunity. 
[The prepared statement of Colonel Moe appears as a submission 

for the record.] 
Chairman LEAHY. Thank you, Colonel. And, of course, yester-

day—and now I will be on my time—we put into the record a letter 
from First Lieutenant David Tressler, who is currently serving in 
Afghanistan, who strongly supports Solicitor General Kagan. He 
was at Harvard Law when she was dean. And we will have on the 
next panel Kurt White, who is the President of the Harvard Law 
School Armed Forces. After graduating from West Point, Mr. 
White, served as a platoon leader, an executive officer in Iraq 
where he earned two Bronze Stars in 2004 and 2006, left active 
duty in 2007 with the rank of captain, went on to serve in the Na-
tional Guard, currently finishing graduate degrees in law and busi-
ness at Harvard, who supports Solicitor General Kagan. 

Mr. Gross, it is nice to have you back to the Committee, and I 
appreciate you following in Ms. Ledbetter’s footsteps by educating 
people about why the Supreme Court matters and how their deci-
sions in your case need to be overturned by legislation. I hope that 
my friends on the other side will join us in passing the Protecting 
Older Workers Against Discrimination Act. We passed the 
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Ledbetter bill with bipartisan support, and we will need the same 
help there. In fact, in your written testimony, you state that all 
Americans owe Ms. Ledbetter thanks for helping us overturn an 
unjust decision. 

Ms. Ledbetter, yesterday Senator Klobuchar made a great point 
about women like Elena Kagan who broke the glass ceiling. When 
you started working at Goodyear, how many women managers 
were there? 

Ms. LEDBETTER. None to my knowledge. I never met any. 
Chairman LEAHY. Do you know how many women were on the 

Supreme Court when your case went before them? 
Ms. LEDBETTER. One. 
Chairman LEAHY. How do you think women or young girls in 

this country would feel if Solicitor General Kagan is confirmed and 
we have for the first time three women on the nine-member Su-
preme Court? 

Ms. LEDBETTER. I think it would be an outstanding accomplish-
ment for the people across the Nation, not only the women but also 
their families. And one thing I have heard in observing and watch-
ing the hearings, all of Elena Kagan’s responses have been that she 
would adhere and follow the law, not make the law. She under-
stands what her responsibility would be as a Supreme Court Jus-
tice. 

Chairman LEAHY. Is that why you support her? 
Ms. LEDBETTER. Yes, sir. Yes, sir. 
Chairman LEAHY. Thank you. 
Ms. LEDBETTER. I wish the people on the Supreme Court, five of 

those Justices, just one more had adhered to the law in my case. 
Then my outcome would have been different. 

Chairman LEAHY. Thank you. 
Ms. Gibbins, you spoke about life and work on the shores of 

Prince William Sound in Alaska. You have dedicated your life to 
doing it, rather gripping stories to hear the personal effect on peo-
ple, the suicides, the demoralized people. All those people, as I un-
derstand it, like the folks in the gulf, worked very hard, played by 
the rules, did not expect any—expected everybody else to play by 
the rules. In your testimony, you touched on the impact of the 
Exxon case on your community, and you are not one of the litigants 
in it, so you do not have a financial interest in this. But you have 
seen what it has done to the people there, just as we are seeing 
every night on the news and every morning in the papers about 
what it is doing to the people down in the gulf. 

Do you think that the Supreme Court ruling in Exxon Shipping 
v. Baker has affected public confidence in our justice system? And 
if so, how? 

Ms. GIBBINS. Well, as I mentioned briefly, the impact that it had 
on the people in my community, what they took away from it is a 
sense that there is no justice. And currently I work a lot with peo-
ple in the gulf. We are trying to be very supportive of them. And 
I think there is the same fear. 

And when you look at the mistakes that have been made, the 
human errors, the attention on the profit margin, the missed op-
portunities over and over again to prevent things like this—and I 
am also president of the Chamber of Commerce. I believe in busi-
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ness, and I believe that business can do the right thing. But when 
the laws are not enforced and the best tool that we have to hold 
corporations accountable, punitive damages, is not used in the way 
that they were intended, then people lose faith. And I would have 
to say that the people in my community have lost faith. 

Chairman LEAHY. Thank you very much. My time has expired. 
I am going to be putting a letter in the record after, but I will yield 
to Senator Sessions. 

Senator SESSIONS. Thank you, Mr. Chairman. 
I thank our military witnesses for, with clarity, stating the true 

facts of what happened at Harvard. It was not a little bitty matter. 
It was not a matter that just slid into reality and Dean Kagan was 
caught somehow in the middle of a controversy. She was a leader, 
she was a driving force in the effort to remove the military from 
full and equal access to that campus after the Solomon Amendment 
had been passed and that was required. 

Captain Hegseth, were you with General Petraeus in Mosul? 
Captain HEGSETH. I was not. I did not have the chance to serve 

under him. No, sir. 
Senator SESSIONS. I was with the 101st there during that time 

in Mosul. They had the Alabama National Guard attached to them, 
too, at that time. 

But you talked about coming in the back door, having to eat— 
or maybe it was Captain Youngblood—having to dine in the kitch-
en and not sit out front. Do you think just from—both of you, you 
are Yale, you are Harvard, you are Notre Dame. Do you feel that 
that policy, setting aside the impact it may have had on recruiting, 
sent a message of some kind to the veterans and to the recruiters 
who may themselves have come off the battlefield to come on that 
campus? 

Captain YOUNGBLOOD. Oh, absolutely. 
Senator SESSIONS. What was that message, Captain? 
Captain YOUNGBLOOD. That message very clearly is that your 

service to the country and to protect the Constitution is not valued 
by these institutions. 

Senator SESSIONS. Captain Hegseth. 
Captain HEGSETH. It certainly was not a message of support. You 

know, I know she met with veterans on Veterans Day. I know she 
honored them on public occasions. And, you know, that is appre-
ciated by veterans. We learned that lesson from Vietnam vets who 
we did not honor. But it is a whole other thing when you take ac-
tions on their behalf to proactively give them access, elevate their 
service, show fellow classmates that indeed entering the military, 
going to the JAG Corps, and being an Army lawyer or an Air Force 
lawyer is a way to contribute to your country just like any other 
legal defense fund. It is one thing to say it. It is another thing to 
do it. And I think she made that very clear. 

Senator SESSIONS. You being somewhat familiar with the Har-
vard campus, I understand that the speech she made to a protest 
was at the same time that a recruiter was in the next building at-
tempting to recruit students. And so she made a speech in which 
she condemned the military policy and spoke out in that fashion. 

Do you think that would have been an asset to the recruiter in 
his effort in the next building? 
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Captain HEGSETH. It is certainly not going to help, sir. Also, the 
fact that it was encouraged that students would sign up for time 
with recruiters who had no interest in joining the military to clog 
the time and clog the rolls so that less actual possible recruits 
would have access. That is something Ms. Kagan also is purported 
to have encouraged. 

Senator SESSIONS. Well, this veterans group, do you have any 
knowledge of it at Harvard—— 

Captain HEGSETH. I have been a member of some veterans 
groups. Oftentimes, we sit around and drink beer sometimes, but 
we do not usually bring recruiters on campus, sir. 

Senator SESSIONS. Well, the veterans group at Harvard, they did 
not have a salary, they did not have an office. They were just a 
group of people that got together on occasion. How do you feel— 
Dean Kagan’s testimony here about how the veterans association 
was offered the opportunity to be helpful to the recruiters. How do 
you judge that as a realistic explanation for denying them the offi-
cial ability to utilize the recruiting services and office? 

Captain HEGSETH. I just do not think there is anyway you could 
possibly say that that is equal access. You are thrusting it on stu-
dents with a full workload like anyone else. They did not sign up 
to bring recruiters on to campus. They do not have the resources. 
They are not being paid. They are not able to publicize it. Students 
oftentimes did not even know that recruiters were there. So it is 
an issue when the Office of Career Services—anybody that has 
been at a university knows that all the folks that come in to offer 
jobs go through the Career Services. You read the bulletin or you 
look on the screen to see when they are here, who you can meet 
with. When you do not have access to that, you are not accessing 
the pool of students in any sort of equal way. 

Senator SESSIONS. Do you agree, Captain Youngblood? 
Captain YOUNGBLOOD. I absolutely do. In fact, you know, much 

is made over time about the network, you know, the networking op-
portunities going to an Ivy League will provide students and be 
shut out of that, when everyone goes through a Career Services Of-
fice, in effect prevents people from ever considering those careers. 

Senator SESSIONS. Colonel Moe, thank you for your service. Do 
you have any comments on that subject? 

Colonel MOE. Well, you know, actually the experience I had at 
Notre Dame was in direct contrast to what these gentlemen have 
said for the very opposite reason. Notre Dame, a strictly Catholic 
school, practices the Catholic character of the just war, et cetera, 
has a very, very strong ROTC presence, and as a student and later 
a faculty member and then a researcher at the Kroc Peace Insti-
tute, I saw very well and discussed very heatedly with a number 
of faculty about the position of the military on campus and even 
issues of war. 

But one of the references I made in my testimony, Senator, actu-
ally comes from the mouth of Father Ted Hesburgh, by many 
standards certainly not a flaming conservative, who believed that 
one of the main reasons to have a strong ROTC presence at Notre 
Dame, both in the undergraduate and graduate school, was that 
those graduates who go forth in the military and influence the mili-
tary such as they could from their upbringing. 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00330 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



321 

Senator SESSIONS. Thank you. 
Chairman LEAHY. Thank you. My brother-in-law was a teacher— 

he is a Holy Cross priest, and he was a teacher there for some 
time. I would love to hear more of it. We are trying to keep to our 
strict schedule, and I am going to turn the gavel over to Senator 
Cardin, although the next person to be recognized will be Senator 
Specter. And if anybody feels like they are being cutoff, it is, again, 
because of the extraordinary circumstances of starting this at this 
hour, just so all the others who are going to want to testify will 
have the time to, both for and against Solicitor General Kagan. So 
that is why I am—and I know you have been waiting patiently, but 
that is why we are keeping to the time. Thank you. 

Senator SPECTER. Mr. Chairman, may I yield to Senator Durbin 
and take a turn a little later? 

Chairman LEAHY. Certainly. Go ahead, Senator Durbin. 
Senator DURBIN. Well, thanks Senator Specter, and thanks to the 

panel for your testimony, all of you. 
I want to especially thank Ms. Ledbetter, Mr. Gross, and Ms. 

Gibbins for putting a face on many of the issues that are before the 
Supreme Court. Our hearings here tend to be so general and so 
technical and so legal that I am sure at the end of the day a lot 
of people think, well, this will never affect me. But each one of you 
has a story to tell about how it affected you personally, and I thank 
you very much for doing that. 

Ms. Ledbetter, we met before, and I congratulate you for not giv-
ing up after losing in the Supreme Court. I was there when Presi-
dent Obama signed his first bill, the Lilly Ledbetter Fair Pay Act, 
and I was glad to be part of that. 

Mr. Gross, coming from the Midwest and having worked with the 
Farm Bureau all my life, I am sorry you were the victim of age dis-
crimination, and I am sorry this Court, the Supreme Court, which 
is supposed to be a non-activist Court, decided to invent a legal 
theory to deny you recovery. I think that is unfortunate. 

Ms. Gibbins, 21 years ago I was up in Prince William Sound, 
right after the spill, and I saw it. And I will never forget it as long 
as I live. And I, too, share your skepticism about some of the prom-
ises that are made on the corporate side and know that we need 
to have a court system and a Congress that is sensitive to the need 
to think, as you say, and be thoughtful in the way we approach 
some of these environmental issues. 

To the other three witnesses, I apologize for stepping out for a 
moment, but I have read your testimony, and I thank you for being 
here and thank you for your service to our country. We all appre-
ciate it very much. 

I would like to note by way of a question two things that struck 
me recently. One is the fact that we all know so many of our great 
veterans of World War II are passing on. Time is taking its toll. 
And I have one Joe Flynn who lives in my home town and who was 
part of the D-Day invasion and the Battle of the Bulge. A great old 
fellow, so proud of his service in World War II, and I do not ques-
tion for a minute what Tom Brokaw said, ‘‘The Greatest Genera-
tion.’’ They served for the duration when they decided to enlist in 
our armed forces. 
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But there was also another historic event just last week, the 60th 
anniversary of the beginning of the Korean War, and we gathered 
in Statuary Hall, and one of the first persons to speak was Con-
gressman Charlie Rangel of New York. Congressman Charlie Ran-
gel was a combat veteran of the Korean War. He had enlisted be-
fore the Korean War in an army that was segregated. And Con-
gressman Rangel happened to be able to serve in Korea in combat 
because of the efforts of President Truman to integrate our armed 
forces. 

I raise that issue because I want to ask one of you, any of you, 
if you think that we can honor the Greatest Generation and our 
military men who gave so much to our country and still look back 
with some dismay that it was a segregated force and it was not 
until the Korean War that our military was truly integrated. And 
if you think that you can—and I believe you can—can you under-
stand for a moment how some may have feelings about discrimina-
tion in our current military against those of a different sexual ori-
entation and believe that that discrimination should also be noted 
and people may want to speak out on it? 

I invite your comments. 
Captain HEGSETH. Senator, I would say that I can understand 

that certain members of our society would feel excluded because of 
a particular policy, and many people have different opinions on 
that policy. My testimony and my issue is the way in which Ms. 
Kagan confronted that policy. She could have done so by talking 
about the wrongs of countries like Saudi Arabia that execute homo-
sexuals. She could have taken issue with it by not bringing Sen-
ators and Congressmen who voted for the law she calls ‘‘immoral, 
wrong, of the first order’’ to campus. 

There are many different ways she could have zeroed in on that 
particular policy and instead used the military as the focal point 
to do it when these recruiters, you know, they are messengers. 
They are there to recruit—— 

Senator DURBIN. But I ask you, you do not disagree with the 
premise, that if you feel that there is discrimination in our society 
and even though you respect the institution, the military in World 
War II, but know there was discrimination, that speaking out is 
not un—— 

American or inconsistent with our history, is it? 
Captain HEGSETH. I am not calling it un-American, but I think 

you also have to look at it in the context of a post-9/11 world where 
we are fighting a real enemy and we need recruits and good ones. 

Senator DURBIN. I understand that, and I also understand the 
testimony of Solicitor General Kagan, and you have all noted and 
see it differently that during this period of time, the recruiters 
were on campus with veterans organizations and they actually in-
creased the number of recruits. Some of you said, well, we could 
have had maybe more if they had done it in a different fashion. 

But I think it was clear from the letters we have received in this 
Committee, she is not opposed to veterans. She is not opposed to 
the military. It was a matter of conscience for her to speak out. I 
respect her for that. She might have done it differently. We all 
might do things a little differently. But I think in the end there is 
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no question that she has the greatest respect for the military and 
our country, as I have respect for your service. 

Thank you. 
Senator CARDIN. [Presiding.] Thank you, Senator Durbin. 
Senator Hatch. 
Senator HATCH. Mr. Chairman, I’m just grateful for all these wit-

nesses and appreciate their testimony here today. Thank you. 
Senator CARDIN. Senator Klobuchar. 
Senator KLOBUCHAR. Thank you very much, all of you, and thank 

you especially for your service and everything you’ve done for our 
country. I really appreciate it. 

We talked a lot about your case during the questions of Solicitor 
General Kagan, Ms. Ledbetter, and I wanted to just go through 
some of that. First of all, could you just go through again how you 
found out, how you had to find out that some of your counter-
parts—your male counterparts were making more money than you 
did and got raises that you didn’t get? 

Ms. Ledbetter. Yes. I only learned about the discrepancy in my 
pay after 19 years, and that was with someone leaving me an 
anonymous note, because otherwise I would not have known be-
cause Goodyear prohibited each one of us from ever discussing our 
pay or we would not work there. So our pay was never discussed 
and we could not find out, and that was the only way I had to find 
out. 

Senator KLOBUCHAR. So you had no way of knowing that other 
workers, men that were getting more money than you, and it kept 
getting worse and worse as the years go by, you didn’t know that? 

Ms. LEDBETTER. No, I did not. I had no way to know. 
Senator KLOBUCHAR. Right. Then you go to court and you win an 

award to say you could make up that money that you’d lost, and 
then you go to the U.S. Supreme Court, and what did they tell you 
in terms of when you were supposed to have found that out? 

Ms. LEDBETTER. According to the response that Justice Aleto 
wrote, he said that I should have complained after the first pay-
check that I received that was discriminatory, even though I didn’t 
know that and no way to prove it. 

Senator KLOBUCHAR. So I’m just wondering, and I know that 
Justice Ginsburg—and this is something I talked to Solicitor Gen-
eral Kagan about this—was I suppose only—you would have had 
to be, like, rifling through the drawers, looking at paystubs or ask-
ing your fellow employees who much they were making. Is that 
what you were supposed to do? 

Ms. LEDBETTER. Well, I was supposed to do that in order to find 
out, and had I done that I would have been fired. 

Senator KLOBUCHAR. Right. So I think one of the reasons your 
case, in addition to the obvious wrongs that were righted by the 
law that was passed in Congress, but I think one of the things that 
interested me about your case was it was just an example of you, 
who never thought you’d end up here in the halls of Congress, nor 
I think did any of the other witnesses here, I can see them shaking 
their heads at the end, wondering if it’s that fun anyway to be 
here. 

But what you were—what strikes me most about your case is 
that you just happened to be in this situation. You ended up going 
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to the highest court in the land, and I think to me you are an ex-
ample of what I talked about, that these decisions have an impact 
on regular people when the court makes these decisions. 

You touched on the fact, through your testimony, that sometimes 
the law isn’t always clear, Ms. Ledbetter, and that the importance 
of the court using common sense is very important. And do you 
want to talk a little bit more about why you think Solicitor General 
Kagan, who I know you’re here to testify for today, why you think 
she has that common sense? 

Ms. LEDBETTER. Because that’s what I’ve heard her say in these 
hearings so far, is that she would adhere to the law and not be 
making the law. It’s Congress’ job to change laws and make new 
laws. A Supreme Court justice should adhere to the law and follow 
the precedent, and I’ve heard her say she would follow precedent. 
I heard Senator Specter yesterday comment about some of the— 
two of the last three Supreme Court justices that went on the 
bench have not ruled according to the way they testified when they 
were confirmed. 

Senator KLOBUCHAR. Very good. 
Now, Ms. Gibbins, I was always interested in your case, not only 

because of the horrible wrong that happened there, but also actu-
ally it was a Minnesota law firm that represented the fishermen, 
the plaintiffs in the case. So I’m somewhat familiar. I actually read 
a book on it called Cleaning Up about the case and how long it 
took, and those kinds of things. 

What do you think we can learn from what happened, the delay? 
I think 8,000 of the plaintiffs died before getting any of the awards 
because of the delay in their case. As you mentioned, the verdict 
was $5 billion slashed down to $500 million. What are the lessons 
we can learn in terms of the Supreme Court, and also what we 
should be doing now with the oil spill in the Gulf? 

Ms. Gibbins. Have you got a couple of weeks? 
[Laughter.] 
Senator KLOBUCHAR. I have exactly 19 seconds. No, I think you 

can go a little into my time. The Chairman will allow me. 
Senator CARDIN. Fifteen seconds. 
Ms. Gibbins. Well, one of the big problems was, after 20 years, 

everything was out of context. The strategy that the lawyers had 
for their clients was out of context, the climate of the country had 
changed. One of the things that I think concerns me the most is, 
over that time, the U.S. Chamber of Commerce had a really serious 
influence on the composition of the court, and as an environmental 
activist and as president of our local Chamber of Commerce, I sup-
port business, but I think somewhere along the line we forgot that 
the backbone of the United States is actually small business. 

In terms of what’s going on in the Gulf, I think we need to look 
at some of the things that were applied in Alaska, our oil response 
system, our regional Citizens Advisory Councils, and those things 
need to be institutionalized nationwide. I also think that it’s incred-
ibly important that we institutionalize transparency through public 
participation in the incident command system, in the development 
of plans. Here we have a plan for response in the Gulf that— 
there’s nothing there, and if citizens can be participating, I think 
that’s the real hope of transparency. 
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Senator KLOBUCHAR. Thank you very much. 
Thank you, Mr. Chairman. 
Senator CARDIN. Thank you very much. 
Senator Kyl. 
Senator KYL. Thank you, Mr. Chairman. I appreciate all of the 

witnesses’ testimony. 
As to the first three, I take from the invitation to have them tes-

tify a hope that their presence argues for a justice who would rule 
for them; a more results-oriented ploy, I cannot imagine. It is pre-
cisely the concern I have about the President’s motivation in nomi-
nating Elena Kagan. As to the last three, I thank you for your 
service and your testimony. 

Senator CARDIN. Let me thank all of our witnesses. I particularly 
want to thank our three military witnesses for their service to our 
country, and we very much appreciate you being here. 

I do want to put in the record a letter that was sent to Chairman 
Leahy today from Zachary Prager, a Lieutenant in the Navy, in 
support of Dean Kagan, who was at Harvard during the time in 
question. Without objection, that will be made part of the record. 

[The letter appears as a submission for the record.] 
Senator CARDIN. I also want, during my time, to underscore the 

point that I said in my opening statements at Solicitor General 
Kagan’s hearing. That is, I wanted Americans to get a better un-
derstanding of the impact of the Supreme Court on their everyday 
lives. I think this panel has been particularly helpful in that re-
gard. It affects students, their decisions. It affects, certainly, work-
ers. It affects consumers, and clearly affects those who are fighting 
for our environment. 

I particularly want to thank Lilly Ledbetter and Jack Gross and 
Jennifer Gibbins for putting a face on the issue. We hear statistics, 
we hear numbers, but we really are talking about the effect on real 
people’s lives. We know the name Gross and we know the name 
Ledbetter because of Supreme Court decisions, but they’re real peo-
ple, as we see here today, who have real emotions. Solicitor Gen-
eral Kagan said that she wants every American to get a fair shake. 
It’s something that really impressed me in her opening comments. 

So I just want to go back just one more time and give you, Ms. 
Ledbetter, Mr. Gross, Ms. Gibbins, a chance to respond as to how 
you felt when you took your case to the court and were able to 
prove discrimination, able to get a jury to give you an award, knew 
that Congress had passed a law against gender discrimination, 
against age discrimination. You had the law on your side. Then 
your case goes to the Supreme Court. 

In one case, Ms. Ledbetter, the court rules against you. In the 
other, Mr. Gross, the court changes the case in order to take up 
basically a different matter. But the results were the same: you 
both were denied your individual justice, but just as importantly, 
the reason you brought the case, is to make it clear that gender 
discrimination and age discrimination have no place in America. 

How did you feel the day you learned about the Supreme Court 
decision? 

Ms. LEDBETTER. The day I learned, I was very disappointed be-
cause, as you said, the law had been on my side. It supported my 
case. The Equal Employment office had supported me all the way 
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to the Supreme Court. And then those five justices decided I should 
have complained back in the early days when my pay was first set, 
even though I didn’t know it and even though I had no way to 
prove it, and even though we were not allowed to discuss or ask 
about our pay. 

It was so hard to understand how they could do that, and the 
precedent had always been in other cases that it would have gone 
in my favor. It was really devastating, because this is real people, 
real lives, and it’s not easy to swallow this disappointment when 
they change the law. I felt—and the Supreme Court didn’t say I 
had not been discriminated against, they just said I waited too 
long. 

Senator CARDIN. Mr. Gross. 
Mr. GROSS. A couple of things. During the hearing, Justice Suter 

made the comment that juries are smarter than justices, and that 
kind of rang true. I really felt like the first obligation of our court 
system would be to try to sanctify that a jury who heard all of the 
evidence and saw all of the testimony, our citizens, heard the law. 
I think they were able to interpret it; they’re pretty bright Iowans. 
I think the discrimination is a little bit like pornography. You may 
not be able to define it clearly, but you know it when you see it. 
I believe the jury did. 

Second, when we got to the hearing and we had presented every-
thing that had been briefed, I had personally spent $11,000 just in 
printing costs for the briefs once we got there. We got through our 
argument, the Solicitor General took half of our time and made an 
argument on our behalf. 

And then all of a sudden, we were just blindsided. They decided, 
let’s just take off in a new direction, and instead of addressing the 
issue that they had agreed to take, they said let’s go back and look 
at the entire context of the ADA and the language of it, and essen-
tially they just redefined the law. 

Senator CARDIN. Thank you. 
Ms. Gibbins, you’ve already answered that from your community, 

I think. 
Senator Specter. 
Senator SPECTER. Thank you, Mr. Chairman. 
Captain Youngblood, I was in ROTC myself. Some will say the 

University of Pennsylvania is elite. You expressed concern about 
difficulties of recruiting on so-called ‘‘elite’’ campuses. I think 
ROTC is very important. Just a 20-second personal story. I went 
to summer camp, one of 2,000 cadets, on June 25, 1950. It was the 
day the Korean War started. We were in khaki. We thought we’d 
never go back to college. Most were fourth year. But when we fin-
ished our training, they sent us back to school because they wanted 
to win the war. I served stateside during the Korean War as a lieu-
tenant in the United States Air Force. 

And I think the military has to have access to campuses. When 
you deal with the issue of sexual orientation, you’re on a very sen-
sitive subject. Thinking has evolved on the matter with the Su-
preme Court changing the law of criminality there. I have a couple 
of issues that I’d like you to respond to. 

One issue is whether sexual orientation has any impact on the 
ability to serve, and the second would be whether, even if you dis-
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agree with Ms. Kagan—and I’ve disagreed with her on quite a few 
things over the course of the last couple of days, and I’m thinking 
about her nomination very carefully. Would you say that this one 
issue, in the context of her overall career, would be a disqualifier? 
But take up Number one first, about sexual preference having any 
impact on a person’s ability to serve, man or woman. 

Captain YOUNGBLOOD. Well, I would say, first off, Senator, the 
issue—and this is something I’ve argued since I was a student in 
college and this was an issue back in the 1990s. You know, so long 
as someone is willing to put their service to the military first, just 
like everybody in the military has to do, mission comes first, I per-
sonally don’t have a problem with that. 

But again, mission has to come first. If something arises that dis-
rupts the mission, it doesn’t matter what it is, it could disrupt the 
mission. So, you know, Congress sets that policy. It’s your decision 
as a Member of Congress so to do. You know, someone in the mili-
tary would just salute and drive out smartly. 

Senator SPECTER. Well, there are a number—many things can af-
fect mission. But do you think sexual orientation does? 

Captain YOUNGBLOOD. Well, again, like I say, if someone’s will-
ing to put their service first and worry about the mission first, to 
me it’s not something that’s an issue. 

Senator SPECTER. And how about the question of one issue dis-
qualifying a nominee for the court? 

Captain YOUNGBLOOD. Well, I think it’s not an issue, strictly 
speaking, of don’t ask/don’t tell here. It’s more an issue that 
through her own decision, Dean Kagan, at the Harvard Law 
School, decided to strictly ignore the law. There was no injunction 
from a court that had jurisdiction over Harvard Law School. No 
one issued a statement or enjoined the DoD from enforcing the law. 
As her letter said, which I read into the record, she strictly acted 
hoping that she would be able to not have the law enforced, know-
ing full well that the law was in full force and effect. 

So to that, I would say somebody that shows disregard of that 
nature to a Federal law, a law set by this body, is not acting in 
conjunction or in honoring the rule of law, which she has been on 
record saying that she would honor the rule of law, so there’s a di-
rect contradiction there. But then second, especially in a time of 
war when there are people out fighting and dying, we have some-
body that is flouting the foundation of the rule of law, which is to 
say our Constitution. So that, I do have a serious issue with. 

Senator SPECTER. Well, thank you for your service, Captain 
Youngblood and Captain Hegseth and Colonel Moe. 

One question for you, Mr. Gross. Your age discrimination victory 
before a jury was reversed by the Supreme Court, which as you 
characterized it, did not follow precedent. And I think that prece-
dent is very important. We’ve had a lot of discussion in this room 
about stare decisis, the fancy Latin phrase, ‘‘to follow the law.’’ 

I’ve been concerned about, nominees talk about stare decisis and 
then not follow it. I talked extensively about Chief Justice Roberts, 
who said he would follow it, then issued a long concurring opinion, 
really repudiating his testimony. One of the concerns I have is 
what we can do about nominees who say one thing here, and cross 
the street and cite it some other way. 
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I’ve been pushing television for a long time as the one thing, if 
people understand what the court does and they decide all the cut-
ting-edge questions, there might be some pressure on account-
ability. I’d like your opinion, as a fellow who’s been to the Supreme 
Court, probably even watched television, whether you think that 
television would have a good impact generally, or if we understood 
what the court was doing, would have some influence on account-
ability. 

Senator CARDIN. Mr. Gross, you can respond quickly. You can al-
ways supplement this by a written response. 

Mr. GROSS. Well, there’s actually several parts to that question. 
In general, I agree with a lot of what you’re saying. I watched a 
little bit of the hearings. I think there’s a consensus among every-
body, both parties, that we don’t want activist judges, we want 
them to follow the law. I’ve heard it time after time. There does 
seem to be some partisanship that enters into that. I don’t know 
if you can find a perfectly unpartisan candidate for that spot. I 
think you have a very tough job on your Committee to vet people. 
That’s what we hire you to do, and we’re assuming that you’re 
going to do the best job that you can, being as diplomatic as I can. 

As far as televising things and keeping them open, I think that 
would be good, transparent. But I don’t know where else to go with 
that. 

Senator CARDIN. Thank you. That was a very concise answer. Ap-
preciate it. 

I thank our witnesses for their testimony. That will conclude the 
first panel. We will now call up the second panel. 

Senator Leahy has announced that because we are unable to do 
more than one round, that there may be some questions that will 
be propounded in writing to our different panelists. With your co-
operation, we might be coming back to you and asking you for fur-
ther information. I believe the record is open until noon on Monday 
for questions to the witnesses. 

Thank you all very much for being here. 
Senator SESSIONS. Mr. Chairman? I’d just thank all of you. I’m 

sorry I didn’t get to talk to the first three witnesses. I got carried 
away with the military issue that I care about. 

Ms. Ledbetter, it’s good to see you went past that Goodyear plant 
a lot of times, according to my wife, who grew up in Gadsden. And 
congratulations on moving the Congress to alter the law, I think, 
in a way that will not allow that kind of thing to happen. 

Ms. LEDBETTER. Thank you, Senator. 
Senator CARDIN. Again, we thank all the witnesses for making 

the effort to be here. It’s certainly important for this process. This 
is the Supreme Court and it’s important we get as much informa-
tion as possible. 

Ms. LEDBETTER. Thank you. 
Senator CARDIN. If I could ask the witnesses, and the witnesses 

only, to rise in order to take the oath, I would appreciate that. 
Thank you very much. 

[Whereupon, the witnesses were duly sworn.] 
Senator CARDIN. Thank you. Please be seated. 
As pointed out in the last panel, we would ask that you respect 

the 5-minute clock. Your entire written statement will be placed in 
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our Committee record. We will adhere to a 5-minute round for the 
members. And as I also indicated, we might be propounding sup-
plemental questions in writing. If we do, we’d ask your courtesy in 
responding in a timely way. 

Our first witness is Professor Jack Goldsmith. Mr. Goldsmith is 
the Henry L. Shattuck Professor of Law at Harvard University. He 
holds a JD from Yale Law School, a BA and MA from Oxford Uni-
versity, a BA from Washington & Lee University. 

He clerked for the Supreme Court Justice Anthony M. Kennedy, 
Court of Appeals Justice J. Harvey Wilkinson, and Judge George 
Aldritch on the Iran-U.S. Claims Tribunal. 

Professor Goldsmith. 

STATEMENT OF JACK GOLDSMITH, HENRY L. SHATTUCK 
PROFESSOR OF LAW, HARVARD LAW SCHOOL 

Mr. GOLDSMITH. Thank you, Mr. Chairman, and thank you to the 
members of the Committee. Thank you for the opportunity to com-
ment on the nomination of Elena Kagan to be an Associate Justice 
of the Supreme Court of the United States. 

I have come to know Elena Kagan well since Harvard hired me 
in 2004 during her term as dean. Based on hundreds of conversa-
tions with her, based on my reading of her scholarship, and based 
on my assessment of her very successful legal career, I believe that 
she will be a truly outstanding Supreme Court justice. 

In my written testimony I offered three reasons for this conclu-
sion. The first concerns her immense competence, that is, her intel-
ligence, her knowledge of the law, and the range of her relevant ex-
periences. This point has been ably demonstrated by Elena Kagan 
herself over the past 3 days and I will not comment on it further. 
I will instead focus on the two other reasons I think she will be 
a great justice, her attitude toward the law and her temperament. 

First, her attitude toward the law. Elena Kagan’s unusual seri-
ousness about the law was apparent in the very first conversation 
we ever had in 1994. I’m sure she doesn’t remember it, but I re-
member it well. I was an entry-level law professor candidate vis-
iting the University of Chicago where Kagan was teaching at the 
time. 

Over dinner, I summarized a paper that I was presenting to the 
faculty the next day on the role of Federal courts in deciding for-
eign relations cases in the absence of guidance from Congress. 
Kagan responded with an avalanche—and I use that metaphor ad-
visedly—of difficult questions that pressed me to clarify my thesis 
and that pushed me on its implications for matters racing from the 
conflicts of law, to the Erie doctrine, to the meaning of the Com-
merce Clause. 

It was a truly remarkable performance. I had been in the teach-
ing market for many months but I had not encountered Kagan’s 
razor-sharp questions, questions that exposed weaknesses and in-
consistencies in my thesis. Kagan quickly grasped my central point, 
questioned how it fit in with broader legal principles. 

Here was someone who took legal doctrine seriously, someone 
who by instinct cared a lot about getting the doctrine and the case 
holdings and the broader legal implications just right, and someone 
who is remarkably knowledgeable about the law and unusually 
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adept at legal argument. I will say that she also displayed a simi-
lar attitude toward the law countless times during our years to-
gether at Harvard in conversation, and in appointment Committee 
meetings, and in faculty workshops. 

Kagan’s view—in my opinion, Elena Kagan views the law with 
an earnest respect to have a reality, to have an autonomy, and to 
have a constraining bite. And while I do not purport to speak for 
fellow conservatives of various stripes, I think this quality is one 
reason why so many prominent conservative lawyers who know 
Elena Kagan well admire and support her confirmation. My col-
league John Manning, who has known Kagan since law school, 
writes to this Committee that she is ‘‘careful and reflective in her 
legal analysis and cares deeply about law and legal craft.’’ 

Former Judge Michael McConnell, now a professor at Stanford 
Law School who has known Kagan for 20 years since they were to-
gether on the Chicago faculty, writes that ‘‘she has demonstrated 
a fidelity to legal principle, even when it means crossing her polit-
ical and ideological allies.’’ 

These are extraordinary testaments to Kagan’s—these and oth-
ers—and there are other similar testaments from conservative law-
yers on the record—are an extraordinary testament to Kagan’s 
commitment to the integrity of law and should count in favor of her 
confirmation. 

Now I turn to her temperament. And I think she has an ideal 
temperament to be a Supreme Court justice. She has a remarkably 
open mind, she cherishes intellectual debate, and she generally 
considers all sides of an argument before exercising her judgment. 

These were some of the qualities that, in my opinion, helped 
make Harvard Law School an intellectually richer and intellectu-
ally more diverse law school under her deanship. It’s a little awk-
ward for me to talk about this because I am actually held up as 
a conservative scholar who was hired while serving in the Bush ad-
ministration. 

I’m held up as the example of how open-minded she was. It 
makes it a little awkward for me to talk about this, but I do think 
that her actions as dean, not just in connection with me but much 
more broadly, do demonstrate a commitment to the frank and open 
exchange of ideas and reveal a temperament ideally suited for the 
Supreme Court. 

I don’t think she was interested in achieving balance for bal-
ance’s sake. I think she thought that excellence in law school re-
quired an intellectual environment where every idea can flourish. 
Now, this might seem like an obvious point, but in the American 
Legal Academy, and especially among the most elite law schools, 
it is far from obvious and not at all established. 

Much attention has been paid to her hiring of conservative schol-
ars, but this is too narrow a focus, for these hires were a small fea-
ture of a larger commitment to treating everyone and all ideas on 
the merits rather than through an ideological lens. 

My time is running short, but I would say it was not just the 
way she treated me and not just the way she treated conservatives, 
but the way she treated everyone. I agree with Michael McConnell 
that these aspects of Kagan’s deanship ‘‘demonstrate qualities of 
mind and character that are directly relevant to being a justice on 
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the Supreme Court, respect for opposing argument, fair-minded-
ness, and willingness to reach across ideological divides, independ-
ence, and courage to buck the norm. 

Thank you. 
[The prepared statement of Professor Goldsmith appears as a 

submission for the record.] 
Senator KAUFMAN. [Presiding] Thank you, Mr. Goldsmith. 
Curt White is the president of the Harvard Law Armed Forces 

Association and hails from Teliqua, Oklahoma. After graduating 
from West Point, Mr. White served as platoon leader and executive 
officer in Iraq, where he earned two bronze stars in 2004 and 2006. 
He left active duty in 2007 with the rank of captain and went on 
to serve in the National Guard. He’s currently finishing his joint 
graduate degrees in law and business at Harvard. 

Please proceed, Captain White. 

STATEMENT OF CAPTAIN KURT WHITE, PRESIDENT, HARVARD 
LAW ARMED FORCES ASSOCIATION, ARMY NATIONAL GUARD 

Captain WHITE. Thank you, Mr. Chairman and members of the 
Committee. It’s a great honor to be asked to testify at this hearing. 

I’m most grateful, however, for the opportunity to help dispel 
some of the untrue and unfair accusations of anti-military bias that 
have been leveled against Ms. Elena Kagan, a woman who, in my 
short time of knowing her as the dean of the Harvard Law School, 
went to such great lengths to show her respect for, and apprecia-
tion of, the military and military veterans. 

Rather than spending my time directly addressing the policies to-
ward military recruitment at Harvard Law School during Ms. 
Kagan’s time as dean, issues which she has spoken to and directly 
addressed herself, I will rather spend my few minutes explaining 
my interactions with Dean Kagan, her feelings toward the military, 
and the pro-military environment that she created during her ten-
ure as dean. 

I first heard Ms. Kagan speak in the fall of 2007 as she gave the 
welcoming address to the students of my incoming law school class. 
Sure, she had many eloquent and inspiring words, but one of her 
speech has remained particularly memorable for me. As Dean 
Kagan was ensuring that every student knew what a special class 
they had just joined, she began listing the States and countries 
from which students had come, and then began speaking to some 
of the incredible honors and accomplishments of those seated 
around me. 

As I listened to the descriptions of my classmates, I was some-
what surprised that I had been allowed to join this amazing group 
as a student at the Harvard Law School. I was more surprised, 
though, when Dean Kagan pointed out the number of military vet-
erans seated in the room among the incoming class as a group of 
students that others should keep their eye out for and try to meet 
during the coming year. 

It was truly a proud moment to be recognized in such a way, that 
the dean of the law school saw military service as something so im-
portant that she would mention the veterans to the entire class on 
our first day. It made me immediately feel welcome and respected 
in my new environment. I later found out, from speaking to vet-
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erans in other classes, that Dean Kagan made a point of high-
lighting military members and military service each year during 
her welcoming address. 

Later that year, I had the rare opportunity as a first-year law 
student to spend an evening visiting intimately with the dean. 
Around Veterans Day, Dean Kagan hosted a dinner for military 
veterans and their families. During this dinner she spoke very lit-
tle, other than to express her deep gratitude to the current and 
former service members seated at the table. 

The evening consisted mainly of Dean Kagan asking about our 
military service, listening intently to our stories, and expressing 
her sincere appreciation for our service. It was truly moving to 
have the dean of the law school take an evening out of her schedule 
to show her thanks to our small group of veterans. More, she made 
each of us feel as if she was the one who was honored to have the 
opportunity to dine with us and visit with us for the night. This 
event which Ms. Kagan pioneered during her time as dean meant 
a great deal to the veterans at the school and has luckily been con-
tinued by her successor. 

Also, while Dean Kagan was leading the law school, numerous 
other attempts were made to emphasize the service of the military 
veterans at the school, from articles published on the school web 
site, to highlights of veterans and their stories in alumni news-
letters. 

During the time I knew her as dean of the Harvard Law School, 
Ms. Kagan’s support of the military was clearly evident. Over the 
past 3 years, I’ve been a part of numerous conversations between 
veterans at the Harvard Law School where all have spoken warmly 
of her graciousness toward the veterans since we arrived there. 

It might seem that this would not be a conversation that we 
would need to have with each other on multiple occasions, but such 
was the importance of Dean Kagan’s words and actions toward us 
to our overall experience at the law school that it was something 
that we could not help but discuss frequently. 

It is, thus, my honor to have the opportunity to answer anti-mili-
tary accusations made against Ms. Elena Kagan, who again did so 
much to make the experience of myself and my fellow veterans 
what it was, and who did so much to make us feel welcome, appre-
ciated, and as she has mentioned earlier in her testimony, indeed 
revered while she was the dean. 

With that I’ll conclude my remarks. 
[The prepared statement of Captain White appears as a submis-

sions for the record.] 
Senator KAUFMAN. Thank you, Captain White. 
Professor Robert Clark is the Harvard University Distinguished 

Service Professor and Austin Wakeman Scott Professor of Law, and 
the former dean and professor of law at the Harvard Law School. 

He’s also a former commercial and corporate lawyer and faculty 
member of the Yale Law School. He received his BA from Marinaw 
College, his Ph.D. from Columbia University, and his JD from Har-
vard Law School. 

Professor Clark. 
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STATEMENT OF ROBERT C. CLARK, HARVARD UNIVERSITY 
DISTINGUISHED SERVICE PROFESSOR, AUSTIN WAKEMAN 
SCOTT PROFESSOR OF LAW, AND FORMER DEAN, HARVARD 
LAW SCHOOL 
Professor CLARK. Thank you, Senator and members of the Com-

mittee. I support the appointment of Elena Kagan to the court and 
I’d like to offer some perspectives based on my own experience as 
her colleague and her predecessor in the role of dean at Harvard 
Law School. 

I believe her superb performance as dean should be a positive 
factor in your decision-making. Now, I admit that the case for So-
licitor General Kagan has many parts. First, she has demonstrated, 
I think, to all of you in the last few days, as she clearly dem-
onstrated to me personally, she is extremely bright. I know this 
from having taught her and observed her and graded her in the 
mid-’80s and from having studied her scholarship in the late 1990s 
when deciding whether to support—which I did—her appointment 
to our faculty. 

Moreover, she thinks like a lawyer, and I, at least, mean this in 
a good way. She makes sure she understands the law and the facts 
very closely and accurately and precisely and puts them together 
carefully before she draws her conclusions. 

I think that a lawyer who actually does this, as she does, is un-
likely to get too creative or loose when she makes decisions as a 
judge. She will feel obligated to follow the law, not make it up. 

Furthermore, she has relevant experience with the law not only 
in her recent experience as Solicitor General, but in my view also 
in her many years of spectacularly successful teaching of constitu-
tional law and administrative law, which are very relevant subjects 
to this position that she’s about to get, I hope. 

This teaching experience tends to be neglected, I know, when 
people discuss her qualifications for the court, but I think it’s rel-
evant because she knows legal doctrines inside and out in a way 
that very few practicing lawyers do. 

But I want to stress now her performance as an institutional 
leader and explain why I think the skills and attributes she 
brought to her role as dean and developed while dean would benefit 
her and the court if she’s confirmed. I was dean for 14 years, a long 
time, 1989 to 2003, and strongly supported Elena Kagan as the 
choice to be my successor. 

From my viewpoint, once she became dean she did a fantastic job 
of taking positive changes and initiatives that had been begun in 
the 1990s and building on them. She was not one who tried to take 
over and change the paradigm, as so many new leaders do, or to 
take things in an ideological or particular direction. She built on 
what the faculty had come to want to do. 

For example—I’ll give three examples, if I have time. We hired 
a large number of faculty members, including some top scholars 
from leading schools during her tenure. The number went up about 
two dozen in just 6 years, from about 1981. That is, in a law school 
context, kind of amazing. 

In my view it’s a positive indicator because in the case of a very 
complex law school like Harvard with multiple constituencies, it 
says something about the ability of the dean to build consensus. 
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The appointments process is relentlessly democratic: you need two- 
thirds of the voting faculty to approve an appointment. 

In a strong-willed faculty, which we have, with widely varying 
views about what really counts as good scholarship, you need a 
dean who can understand many different points of view and then 
encourage people to work together. Dean Kagan did this success-
fully. I watched her learn to do it even better as she proceeded. She 
wasn’t just political, she actually learned to understand and appre-
ciate many different points of view. 

Similarly—this is dealing with another constituency—she took 
over and led a very successful fundraising campaign. In the late 
1990s, under my guidance the law faculty developed an ambitious 
long-term strategic plan. We then proceeded to get university-level 
approval for a campaign to fund it—not easy—and I spent a couple 
of years getting initial gifts and commitments. Then in June of 
2003, my last month in office, we had a so-called kick-off of a public 
phase of this campaign. I announced we had already raised over 
$170 million in commitments and gifts, and gave, standing right 
next to me the about-to-become dean Elena Kagan and her team, 
the hard task of getting that number up to $400 million. 

Well, flash forward five-plus years later, the fall of 2008. The 
campaign closed, having greatly exceeded its goal by reaching $476 
million, which was another record in law school fundraising. We 
had done that already 10 years previously. 

This fundraising success, which is of fundamental importance to 
an institution like Harvard Law School that does not depend much 
on foundation grants or any government grants, would not have 
happened without Elena Kagan’s skill in seeing other people’s per-
spectives. I can say this from personal experience: in order to gain 
support from 23,000 alumni and friends of the school, which the 
law school did during this campaign, its dean had to learn to un-
derstand and appreciate the viewpoints of many very different peo-
ple out there who have strongly varying attitudes about what the 
school was doing and planning to do. I watched her get better and 
better at this over time, and I heard reports from old alums that 
I knew already. I believe that her experience and success in this 
role will help her do a better job as justice of the court. 

And as with faculty and alumni, so with students. Dean Kagan 
did a superb job of boosting the mood and morale of the student 
body. She did this with gestures great and small, everything from 
an ice skating rink and free coffee—— 

Senator KAUFMAN. Professor, could you wrap it up, please? 
Professor CLARK. OK. To substantive revamp of the first-year 

curriculum. I could go on listing her other achievements, but given 
the time I won’t. I will note that I have an op-ed piece from the 
Wall Street Journal that I’d like to have put in the record that 
deals with the military recruiting issue. That’s not my theme 
today. My concluding point is, I think the Committee’s decision 
about Solicitor General Kagan ought to be positive. 

Yes, we may not—it may happen that as a justice she’ll some-
times fill in the blanks of received common law in a way that some 
of us don’t like, but as—and as history shows it’s really hard to 
predict accurately what a future justice will do, but I think in this 
case worrying too much about the downside possibilities is to miss 
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the forest for the trees. She’s an excellent choice for the court and 
should be confirmed. 

[The prepared statement of Professor Clark appears as a submis-
sion for the record.] 

Senator KAUFMAN. Thank you, Professor Clark. 
Gregory G. Garre is a partner in the Washington, DC office of 

Latham & Watkins. He served as the 44th Solicitor General of the 
United States under President George W. Bush. 

Prior to his unanimous confirmation as Solicitor General by the 
Senate, Mr. Garre served as principal Deputy Solicitor General and 
then as Acting Solicitor General. She served as a law clerk for 
Chief Justice William H. Rehnquist, and to Judge Anthony J. 
Scalia of the U.S. Court of Appeals for the Third Circuit. 

Mr. Garre received his BA from Dartmouth College and JD from 
George Washington University Law School, where he was editor-in- 
chief of the Law Review. 

Mr. Garre. 

STATEMENT OF GREGORY GARRE, PARTNER, LATHAM & WAT-
KINS, FORMER SOLICITOR GENERAL OF THE UNITED 
STATES 

Mr. GARRE. Thank you, Mr. Chairman, Ranking Member Ses-
sions, members of the Committee. It’s an honor to appear before 
you today. 

I had the great privilege of serving as Solicitor General of the 
United States at the close of the last administration, and like all 
former Solicitors General going back nearly a quarter of a century 
over the course of the Reagan, Bush I, Clinton, and Bush II admin-
istrations, I’m pleased to support the nomination of Solicitor Gen-
eral Kagan to be Associate Justice of the Supreme Court. My testi-
mony today is focused on how General Kagan’s service as Solicitor 
General will serve her well on the Supreme Court. 

Service as a Solicitor General is by no means a necessary, or in 
itself sufficient, qualification to sit on the Supreme Court, but the 
Office of the Solicitor General offers a valuable training ground for 
service on the court. In fact, the Solicitor General is sometimes re-
ferred to as the tenth justice, although as many former Solicitors 
General would say, and I can attest, never by the justices them-
selves. 

The Solicitor General is enmeshed in virtually all aspects of the 
court’s business. She and her lawyers argue in about two-thirds of 
the cases appearing before the court each term. She personally ar-
gues the most important and usually most contentious cases before 
the Supreme Court each term, formulating and advancing the posi-
tions that serve the best interests of her client, the government. 

By all accounts, General Kagan has served the government well 
before the Supreme Court. Importantly, she managed the chal-
lenging transition from one administration to the next, with the 
best interests of the Solicitor General’s Office and the United 
States in mind, and minimizing changing positions before the 
court. 

One vitally important area where the government’s positions 
have remained essentially unchanged is in litigation involving the 
war on terror. General Kagan has successfully briefed and argued 
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many significant cases in this area of law, including the decision 
in the case Holder v. Humanitarian Law Project, in which she suc-
cessfully defended the constitutionality of the material support 
statute before the Supreme Court this term, as well as other cases 
involved in the handling of wartime detainees. 

It is not possible to work on these cases without gaining a deep 
appreciation for the national security challenges facing this coun-
try, and for the men and women who confront these challenges in 
the armed forces on a daily basis. I believe this experience will 
serve Solicitor General Kagan well. 

It is also significant that General Kagan has earned the con-
fidence, trust, and admiration of the enormously talented career 
lawyers in the Office of the Solicitor General. It’s hard for me to 
think of a higher compliment when it comes to her service as Solic-
itor General, nor better indication that she possesses the intellect, 
fair-mindedness, and dedication to duty that Americans expect in 
a justice of the Supreme Court. 

Now, it’s true that General Kagan lacks judicial experience, but 
history shows that prior judicial experience is by no means a pre-
requisite to distinguished service on the Supreme Court, especially 
for someone like General Kagan with a varied background in the 
law and numerous accomplishments when she goes on the court. 

Some 40 individuals have joined the Supreme Court without 
prior judicial experience. I had the great privilege to clerk for one 
of them, Chief Justice William Rehnquist, and I am confident that 
his lack of prior judicial service in no way impeded his enormous 
accomplishments on the court. 

The Constitution grants the President broad leeway in deter-
mining how to carry out the enormously important responsibility of 
choosing a justice for the Supreme Court. One can hold different 
views on the important legal issues facing the country and still con-
clude that General Kagan is well-qualified to serve on the Supreme 
Court. Like my predecessors as Solicitor General going back over 
the course of the past four administrations, I support Solicitor Gen-
eral Kagan’s nomination to be an Associate Justice, and I hope that 
this Committee will do so, too. 

Thank you. 
[The prepared statement of Mr. Garre appears as a submission 

for the record.] 
Senator KAUFMAN. Thank you, Mr. Garre. 
Ronald Rotunda is the Doy & Dee Henley Chair and Distin-

guished Professor of Jurisprudence at Chapman University School 
of Law. Previously, he was professor at George Mason University 
School of Law and the University of Illinois School of Law. He re-
ceived his BA from Harvard College and his JD from Harvard Law 
School. He subsequently clerked for Judge Walter Mansfield in the 
Second Circuit Court of Appeals. 

Professor Rotunda. 

STATEMENT OF RONALD ROTUNDA, THE DOY & DEE HENLEY 
CHAIR AND DISTINGUISHED PROFESSOR OF JURISPRU-
DENCE, CHAPMAN UNIVERSITY SCHOOL OF LAW 

Professor ROTUNDA. Thank you very much. If you have any ques-
tions, speak up. My tie is kind of loud, so it’s hard for me to hear. 
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It’s been 40 years since a Solicitor General has been nominated 
to the Supreme Court, since the late great Thurgood Marshall, the 
grandson of a slave. Since then, among other things, the law has 
changed. There’s now a special law dealing with such situations, 
455 U.S. Code—that is, 28 U.S.C.A. Section 455(b)(3). 

Basically it provides that if the justice has served in government 
employment, in such capacity participated—I’m paraphrasing, 
now—as an advisor concerning the proceeding or expressed an 
opinion concerning the merits of the particular case or controversy, 
she must disqualify herself. 

That’s augmented by Section 455(a) that says you should dis-
qualify yourself if the impartiality might reasonably be questioned. 
The Senate was, I think, pretty serious about this law in the House 
because they provided, in Section 455(e), that the parties cannot 
waive this particular disqualification, the justice must disqualify 
herself. Congress enacted the law in response to a case called Laird 
v. Tatum in 1972. 

The respondents in Laird moved to disqualify the new Justice 
Rehnquist because he had testified on a particular legal issue relat-
ing to this case when he was at the Justice Department and ex-
pressed a statement about the merits of a case. He wasn’t a lawyer 
on the brief. He wasn’t even in the Solicitor General’s Office, he 
was Office of Legal Counsel. 

Justice Rehnquist, in his opinion, acknowledged—he said they’re 
correct in stating that during the course of my testimony and on 
other occasions I expressed an understanding of the law, as estab-
lished by the decided cases, that was contrary to the position that 
the respondents took, but he refused to disqualify himself. Under 
the law at the time, I think that was correct. So people were upset 
with that, so they changed the law. 

Now they had this much broader language. If they participated 
not simply as counsel but as an advisor, whether his opinions are 
public or private, whether they’re oral or written, if he’s expressed 
an opinion concerning the merits of a particular case or con-
troversy, he must disqualify himself. There are very few cases in-
terpreting this, but those that do exist are fairly broad. 

First of all, it’s clear under the statute this applies to U.S. Su-
preme Court justices, not just the others. So Solicitor General 
Kagan, if she’s on the court, will obviously disqualify herself in all 
cases in which she’s counsel of record, but it doesn’t matter that 
she’s no longer counsel of record, that the Deputy Solicitor General 
has taken over. She also has to recuse herself if she was an advisor 
concerning the proceeding, that is, gave advice about the particular 
proceeding or expressed an opinion concerning the merits of a par-
ticular case or controversy. 

The statute defines proceeding very broadly to include pre-trial 
matters. The Supreme Court web page acknowledges this. It says 
that if you’ve earlier been involved in the case as a lawyer you 
must disqualify yourself, whether or not you’re on the record. The 
pre-trial—that is, all stages of litigation, including the pre-trial. 

One of the few cases interpreting the section is United States v. 
Iron—in 1994. It involved a U.S. Attorney who became a district 
judge. He was U.S. Attorney at the time of an investigation before 
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there was an indictment. It eventually led to indictment and a 
criminal trial. 

The judge was not personally involved in the investigation, it 
simply occurred under his watch. The Ninth Circuit said you have 
to disqualify yourself. The Ninth Circuit acknowledged he wasn’t 
personally involved, but said it imputes to the U.S. Attorney the 
knowledge and acts of his assistants. Now, that would be every-
body, of course, I think, in the Solicitor General’s Office. 

Several years ago under the Bush administration, the Solicitor 
General’s Office coordinated and had advice on many, perhaps all, 
of the detainee cases then in the lower courts. I don’t know what’s 
done now, but if the keep the same procedure she would have to 
disqualify herself in all of the detainee cases, even though they’re 
not yet at the appellate level. Newspapers have reported that she 
gave oral advice and had input into briefs filed in the Arizona im-
migration case. 

If that’s true—I don’t know, we’ll ask her—she should disqualify 
herself if that case ever comes to the Supreme Court. If the admin-
istration asked her advice on the constitutionality of proposed legis-
lation in connection with contemplating proceeding, either where 
the United States would be plaintiff or defendant, if you have a 
particular proceeding, a particular thing in mind, she’d have to dis-
qualify herself. 

Now, she’s only been Solicitor General for, what, less than 2 
years. I don’t think there will be a lot of cases like this. I would 
think within the next year or two she would—this qualification 
would end. But until that time, in cases involving the United 
States, she should disqualify herself. 

Thank you very much. 
[The prepared statement of Professor Rotunda appears as a sub-

mission for the record.] 
Senator KAUFMAN. Thank you, Professor Rotunda. 
Robert Alt is the Senior Legal Fellow and Deputy Director of the 

Center for Legal and Judicial Studies at The Heritage Foundation. 
He’s also a fellow in Legal and International Affairs of the John M. 
Ashbruck Center for Public Affairs at Ashland University in Ohio. 
He received his bachelor’s degree from al Souza Pacific University 
and his JD from the University of Chicago Law School. 

Professor Alt. 

STATEMENT OF ROBERT ALT, SENIOR FELLOW AND DEPUTY 
DIRECTOR, CENTER FOR LEGAL AND JUDICIAL STUDIES, 
THE HERITAGE FOUNDATION 

Mr. ALT. Thank you, Mr. Chairman and Ranking Member Ses-
sions, for inviting me to testify. 

As these hearings open, numerous members of this Committee 
lamented what was variously described as the judicial activism or 
corporativism of the Roberts court. Indeed, TV viewers who tuned 
in late could be excused if they believed they were watching re- 
runs of the confirmation hearings for John Roberts or Samuel 
Aleto, given the frequent references to those justices. 

Singled out for special condemnation were the Roberts court’s de-
cisions in Citizens United and Ledbetter. The complaints raised 
closely tracked those of liberal activists who issued reports which 
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both highlighted their grievances and served as talking points on 
these cases and on the Roberts courts in anticipation of these hear-
ings. 

The story of a conservative activist pro-corporatist Roberts court 
may sound compelling at first blush, particularly with its repetition 
and regrettable distortion of the cases involved, but it is just a 
story, and a fictional one at that. 

Take, for example, the case of Citizens United. In his State of the 
Union Address, the President chided the Supreme Court for revers-
ing a century of law. Multiple members of this Committee com-
plained at the beginning of this hearing about the Roberts court 
overturning longstanding precedent. But the suggestion that the 
court overturned a century of precedent just isn’t true. 

The leading case in this area of campaign finance law is Buckley 
v. Vallejo. In that case, and time and time again thereafter, the 
court affirmed the First Amendment free speech rights of individ-
uals, groups, and incorporated groups making independent expend-
itures. Since Buckley, the only interest that the court has accepted 
as being sufficient to justify governmental regulations closely 
drawn is preventing the actual corruption or the appearance of cor-
ruption. This has been the consistent standard applied by the 
court, including in cases in which the free speech rights of corpora-
tions were recognized. 

There was just one outlier case, Austin v. Chamber of Commerce, 
in which the court, for the first and only time, embraced a kind of 
speech equalization theory to permit restrictions on corporate inde-
pendent expenditures in an opinion which ignored well-established 
precedent. 

But this case was the jurisprudential equivalent of an orphaned 
eunuch: it had no jurisprudential parents and it bore no meaning-
ful jurisprudential children. Even after Austin, the court returned 
to rejecting rationales for government regulation outside of pre-
venting actual corruption or the appearance of corruption. 

The court in Citizens United overturned precedent, yes, but it did 
not overturn a 100-year-old precedent that was well-revered or es-
tablished. It overturned a 20-year-old case that was an outlier in 
the law and that stood as contrary to the leading case on the topic 
and virtually every other case on the topic decided and it did so in 
the service of a well-grounded approach to the Constitution, one 
which recognizes that political speech is really the core speech pro-
tected by the First Amendment. 

Contrary to the misguided claims bandied about, this case is not 
a sin against stare decisis, but rather comported with the proper 
understanding of that term by adhering to the multiple precedents 
which Austin itself ignored and abrogated. 

Or take Ledbetter. President Obama said that Ledbetter ‘‘didn’t 
know that she was getting paid less. When she discovered it, she 
immediately filed suit to get back pay, and the suggestion was 
somehow that she should have filed suit earlier.’’ 

Just this week, Senator Feinstein said that she found it shocking 
that ‘‘the court would hold to a technicality when a woman couldn’t 
possibly have known, during the time that the tolling was taking 
place, that she was disadvantaged, and when she learned she was 
disadvantaged it was too late.’’ 
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But it just isn’t true. As the court noted, Ledbetter conceded in 
her own deposition, which I have right here, that she knew about 
the alleged pay inequity more than 5 years before she filed suit. 
Her novel arguments were necessary in order to evade the statute 
of limitations that were imposed by Congress, not by the courts. 

This raises a very important issue. In many of the cases that 
have been used by liberal activists and most recently by members 
of this Committee to allege activism by the court, the crux of the 
argument is that the person objecting does not like the policy out-
come. 

But the outcomes in these cases were dictated by policies of Con-
gress and dutifully carried out by the courts. If Congress disagrees 
with its own policy it can change it, as it did in the wake of the 
Ledbetter case. Far better this than courts undermining the rules 
that Congress has drafted in order to impose its own view of what 
policy is. Now, that would be activism. 

There is no need to make a papier mâché Mephistopheles of ac-
tivism. There’s real activism in the world. There are even examples 
of real pro-business activism decisions by the Supreme Court, such 
as its decision in BMW v. Gore, in which Justice Stevens found in 
the Due Process Clause, probably hiding behind some emanations 
and penumbra, a constitutional cap on punitive damages, a posi-
tion rejected by conservative justices who sought to apply the law 
according to its original meaning. 

But the claims of a concerted conservative pro-corporatist Su-
preme Court, while good political talking points and an able diver-
sion from questions about Dean Kagan’s failure to adhere to the re-
quirements of Federal law in the Solomon Act, are just not true. 

Thank you. I welcome your questions. 
[The prepared statement of Mr. Alt appears as a submission for 

the record.] 
Senator KAUFMAN. Thank you, Mr. Alt. 
Ed Whelan is the president of the Ethics and Public Policy Cen-

ter. He served as principal Deputy Assistant Attorney General for 
the Office of Legal Counsel under President George W. Bush. He 
clerked for Judge J. Clifford Wallace in the U.S. Court of Appeals 
for the Ninth Circuit, and for Supreme Court Justice Antonin 
Scalia. Mr. Whelan received his undergraduate degree from Har-
vard University, his JD from Harvard Law School. 

Mr. Whelan. 

STATEMENT OF ED WHELAN, PRESIDENT, ETHICS AND 
PUBLIC POLICY CENTER 

Mr. WHELAN. Thank you, Senator Kaufman. Thank you, Senator 
Sessions. 

Various supporters of Elena Kagan’s nomination have sought to 
bolster their position by flinging assertions that the Supreme 
Court, under Chief Justice Roberts, has engaged in conservative ju-
dicial activism. Those assertions are badly confused. A sober as-
sessment of the current reality and future risk of judicial activism 
provides compelling reason to vote against the Kagan nomination. 

Since the Warren court’s heydays in the 1960s, the court has en-
trenched the Left’s agenda and usurped the realm of representative 
government through a series of activist rulings on a broad range 
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of matters, including abortion, secularism, obscenity and pornog-
raphy, gay rights, criminal procedure, national security, and the 
death penalty. These monuments of liberal judicial activism have 
deeply transformed—and I would submit degraded—American poli-
tics, institutions, and culture. 

Even worse, new edifices of Leftist ambition are in the works. 
Elena Kagan is a predictable vote, quite possibly the decisive fifth 
vote, in favor of inventing a Federal constitutional right to same- 
sex marriage. Reasonable people have different views on whether 
and how public policy should accommodate same-sex relationships, 
and that’s a matter that’s being worked out through the democratic 
processes. 

But the court’s invention of a constitutional right would not only 
radically redefine the central social institutions of marriage and 
the family for the entire Nation, it also branded as bigots and in-
evitably would coerce and penalize all those Americans who under-
stand the essence of marriage as a union of a man and a woman. 

Ms. Kagan would also provide the fifth vote to continue the 
court’s unprincipled practice of selectively relying on foreign law to 
alter the meaning of the Constitution, one part of a broader, 
transnationalist agenda that would displace the constitutional proc-
esses of representative government and dilute cherished constitu-
tional rights to free speech and religious liberty. 

By contrast to the decades-long reality and ongoing threat of lib-
eral judicial activist rulings, the overall picture of supposed con-
servative judicial activism pales into virtual nothingness. Let’s con-
sider a remarkable colloquy that took place just last week on the 
Senate floor among three Senate Democrats, all members of this 
Committee, though I see that unfortunately none of them is able 
to be here right now. 

Each of the three Senators complained about the supposed con-
servative activism of the Roberts court, each offered a supposedly 
compelling example of that activism. Senator Cardin gave as his 
example of judicial activism the Supreme Court’s ruling in 
Ledbetter. In that case, the court majority ruled that the time pe-
riod for filing a charge of employment discrimination with the 
EEOC begins when the discriminatory act occurs and that it isn’t 
retriggered by later non-discriminatory acts. That ruling flowed di-
rectly from four Supreme Court precedents over the previous three 
decades. I’m quite sure that Mr. Garre, who signed the brief in that 
case for the government, will attest and argue for the exact posi-
tion the Supreme Court adopted—will attest to that. 

The court in Ledbetter expressly left open the question ‘‘whether 
Title 7 suits are amenable to a discovery rule, whether, that is, in 
those instances in which the employer was not aware that she’d 
been discriminated against, the charging period would instead run 
from the time that she discovers the discrimination.’’ 

But here’s what Senator Cardin had to say about the Ledbetter 
ruling: ‘‘This defies logic. How can a person bring a claim when 
they don’t know they’re being discriminated against? It makes no 
sense.’’ 

In short, Senator Cardin’s vehement denunciation of the 
Ledbetter ruling rests on his simply misreading the case. Three 
years after the court’s ruling in Ledbetter, Senator Cardin thought 
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that the court had rejected applying a discovery rule to the charg-
ing period in Title 7 suits. He also evidently didn’t understand that 
Mrs. Ledbetter had waited more than 5 years after she learned of 
the discrimination to file her EEOC charge. 

As respected legal analyst Stuart Taylor has written, President 
Obama and other Democrats were able to make the court’s ruling 
against Ledbetter seem outrageous only by systematically distorting 
the undisputed facts. 

Next in the Senate colloquy was Senator Whitehouse. His show-
case ruling was a 2008 case in which the court ruled, by a 5:3 vote, 
that punitive damage is awarded against Exxon in connection with 
the Exxon-Valdez oil spill was excessive as a matter of maritime 
common law. 

Senator Whitehouse’s discussion of the case suffers from a few 
unfortunate omissions. First, the author of the majority opinion 
that he decries was the liberal Justice Suter. Second, Justice Gins-
burg, in dissent, describes Suter’s opinion as ‘‘well-stated and com-
prehensive,’’ and called the case ‘‘a close one.’’ 

Third, Senator Whitehouse leaves the impression that the court’s 
general review of punitive damages awards divides justice along 
ideological lines, but in fact Justices Scalia and Thomas are the 
strongest opponents of the position that the Constitution imposes 
general substantive limits upon punitive damages. 

I see that my time is running out. I’d be happy to address any 
questions on the arbitration case that Senator Franken had so 
much to say about, inaccurately, during the confirmation hearing. 
But let me conclude by simply noting that it’s entirely proper that 
Supreme Court decisions be subjected to careful scrutiny and, 
where appropriate, vigorous criticism. 

But as the colloquy I’ve discussed and detailed more extensively 
in my written comments illustrates, so many of the criticisms of 
the Roberts court for supposedly engaging in conservative judicial 
activism are of dismal quality and invite the suspicion that they’re 
motivated by crude political considerations. Genuine concerns 
about judicial activism cut strongly against the Kagan nomination. 

Thank you. 
[The prepared statement of Mr. Whelan appears as a submis-

sions for the record.] 
Senator KAUFMAN. Thank you, Mr. Whelan. 
Stephen Presser is the Raoul Berger Professor of Legal History 

at Northwestern University School of Law, and holds a joint ap-
pointment at Northwest’s Kellogg School of Management. He’s a 
graduate of Harvard College and Harvard Law School. Following 
graduation, he served as a law clerk for Judge Malcom R. Willkey 
of the Court of Appeals for the DC Circuit. 

Professor Presser. 

STATEMENT OF STEPHEN PRESSER, RAOUL BERGER PRO-
FESSOR OF LEGAL HISTORY, NORTHWESTERN UNIVERSITY 
SCHOOL OF LAW 

Professor PRESSER. Thank you, Mr. Chairman. I’ve been asked to 
address the propriety of a Supreme Court justice’s turning to inter-
national or foreign authority in order to interpret the Constitution 
of the United States, a point to which Mr. Whelan alluded. 
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This question is really part of a broader problem, which is what 
a Justice is supposed to do when a Justice explicates the meaning 
of constitutional provisions. Here, we should return to first prin-
ciples, and in particular return to the most important statement on 
judicial review, that offered by Alexander Hamilton in Federalist 
‘78, quoting the Baron de Montesquieu, to the effect that ‘‘there can 
be no liberty when judicial function of government is not separated 
from the legislative.’’ 

To put it in the vernacular—and we talked about this—it’s the 
job of justices to judge, not to make law. In the past few years 
we’ve seen several instances of justices turning to international or 
foreign law to make American constitutional law. Thus, Justice 
Kennedy, turning to the law of the European community, found 
support for his view, departing clearly from prior precedent, that 
consensual homosexual acts could not be criminally punished. 

In a similar manner, recent Supreme Court decisions, relying in 
part on European and other international authority, have decided 
that it is unconstitutional to apply the death penalty to minors and 
that it is unconstitutional to apply the death penalty to persons 
suffering from mental retardation. 

Now, the results in all of these cases might be wise social policy, 
but they all represent really legislative acts by the court. In Amer-
ica, where the people are supposed to be sovereign, changes in such 
social policies are supposed to be for the popular organ, the legisla-
ture, or for the ultimate popular organ in action, amending the 
Constitution. 

Turning to international or foreign authority then as a means of 
reworking constitutional provisions or overturning prior precedents 
betrays the nature of our Federal system and flies in the face of 
the rule of law. It should be acknowledged of course that, from the 
beginning of our history, Federal judges and Supreme Court Jus-
tices have used international authority in order to reach judicial 
decisions, and indeed even to aid in the interpretation of provisions 
of the United States Constitution. But there’s a profound difference 
between this use of international law and that use of Justice Ken-
nedy’s referred to earlier. 

In the early years of our Republic and subsequently, judges and 
justices have quite properly sought to understand and apply the 
Law of Nations, a body of super-constitutional principles that apply 
to every nation and that have been the subject of work by inter-
national scholars for hundreds of years. 

But this recourse to the ancient Law of Nations, this traditional 
recourse to international law, is very different from turning to re-
cent international or foreign jurisprudence to implement policies 
and rules, very different from those previously prevailing. One is 
a longstanding legitimate use of international authority, the other 
is a usurpation of the sovereignty of the people. 

As you members of the Senate examine the qualifications of Gen-
eral Kagan for this awesomely responsible position, you must ask 
yourselves whether she is a person who believes that it’s appro-
priate to turn to international or foreign authority to alter the 
meaning of the Federal Constitution. 

There are some troubling comments on this issue made by then- 
Dean Kagan about 2 years ago when she was introducing Justice 
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Kennedy at Harvard. Dean Kagan praised Kennedy as a jurist who 
addressed constitutional questions from an independent perspective 
and as one who understood that questions of constitutional inter-
pretation had to be made pursuant to a realization that the United 
States is part of an international community. 

Dean Kagan observed that Justice Kennedy has emerged as a 
fiercely independent voice on cases involving all manners of legal 
issues. Further, Dean Kagan remarked that ‘‘I would point to Jus-
tice Kennedy’s unique and evolving vision of law. Far from swing-
ing between positions that are defined by others,’’ she said, ‘‘Justice 
Kennedy consistently charts his own course.’’ It seems very likely 
to me that, in her words to introduce Justice Kennedy then, Dean 
Kagan laid out her own jurisprudential philosophy. 

Her praise of Justice Kennedy’s jurisprudence and his independ-
ence could certainly be interpreted as Ms. Kagan is suggesting, 
both that it was appropriate for Justices to formulate their own no-
tions of what the Constitution should mean, and that it was appro-
priate for Justices to change the meaning of the Constitution by 
reference to emerging international norms and policies. Both of 
these ideas are not what a Justice is supposed to do, and I do be-
lieve it is your task to discover if that is in fact what General 
Kagan believes. If she does, I think you have cause to hesitate be-
fore voting to confirm her as a justice of the Supreme Court. 

In a country such as ours, governed by the rule of law, it’s not 
the job of a judge or justice to have a unique and evolving vision 
of law or to chart his own or her own course. It is, to the best of 
his or her ability, to determine what the law is and then to follow 
it. Before you vote to confirm a Justice Kagan, you must be sure 
that she understands that. 

Thank you. 
[The prepared statement of Professor Presser appears as a sub-

mission for the record.] 
Senator KAUFMAN. Thank you, Professor Presser. 
I’m to start with the round, 5 minutes each. I’ll start with me 

and then Ranking Member Sessions, and so on. 
Professor Goldsmith, in your testimony you spoke briefly about 

your view of the relevance of prior judicial experience to serve on 
the Supreme Court. Can you elaborate on that, and also on wheth-
er there might be a down side to having the entire court come from 
an appellate court background? 

Mr. GOLDSMITH. Thank you, Senator. In my written testimony I 
stated that I thought it was irrelevant that she had no prior judi-
cial—that Elena Kagan had no prior judicial experience, and I stat-
ed, as Greg Garre did, that many of our most distinguished Jus-
tices did not have—Chief Justice John Marshall, Chief Justice Wil-
liam Rehnquist, Chief Justice Earl Warren, and I could go on and 
on. I think Greg said there were 65. I don’t have a particular view 
about whether it’s a good or bad thing to have had prior appellate 
experience. 

Senator KAUFMAN. Thank you. 
Captain White, let me begin by recognizing your service to the 

country as a platoon leader and—your service to us all, and we 
thank you for it. 
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The testimony this morning that General Kagan was welcoming 
and accommodating to military veterans. Can you tell us a little bit 
more about that? 

Captain WHITE. So, during my time there—I say it really started 
on my first day with me. I think for most of the veterans I have 
spoken to, we all went to—we all went into Harvard with some bit 
of trepidation, going to an Ivy League school which traditionally, 
I think, don’t have the reputation of being as supportive of the 
military as maybe some other institutions in the country. 

So it was really wonderful on that first day to be recognized for 
our service in front of our classmates and for that to be pointed out 
and for then Dean Kagan to show her gratitude toward us. So that 
was really, I guess, what started it. And then I think after that 
being there while articles were published in the school newspaper 
as well as on the school website, highlighting veterans and their 
stories, was something that just really went toward creating an en-
vironment that showed that even whatever the policies were re-
garding military recruiting in the Office of Career Services it was 
an administration headed by Dean Kagan that was very supportive 
of the military in general and very much appreciated the service 
of the veterans that were there at the law school. 

Senator KAUFMAN. Thank you. 
Professor Clark, you preceded Dean Kagan as dean of the school. 

Can you give us a brief description of the chronology of the law 
school’s interaction with military recruiters in connection with the 
Solomon Amendment? 

Mr. CLARK. Yes. Well, as you know the law school adopted its 
nondiscrimination policy rule that said that each person that want-
ed to recruit and use the OF COURSE had to sign the statement 
way back in 1979, long before I became dean. After the don’t ask, 
don’t tell policy emerged, the practice developed that the military 
recruiters couldn’t sign in, they couldn’t use OF COURSE, but we 
quickly enlisted the veterans students association as a vehicle for 
getting military recruiters on campus. And the idea there was fair-
ly simple, but it is possible to express disagreement with a policy 
while still showing respect and appreciation for the military. 

The Solomon Amendment came out in 1996 and in 1998 we got 
an inquiry from, I think it was the Air Force asking us to explain 
why we thought we had complied with the regulations under that. 
We sent them a letter and they said, ‘‘this seems OK.’’ And it was 
like that until about December 2001, not surprisingly a few months 
after 9–11 when perhaps with new members or perhaps because of 
the new environment we got another letter saying, we no longer 
see how this constitutes the requisite access what your practice is 
there and we’re going to recommend to the Department of Defense 
that the funding be cut. 

So I consulted at great length with the president of Harvard, 
Larry Summers, and the general counsel and with student groups 
of all sorts and faculty members on the placement committee and 
we tried to respond to that letter. They were not satisfied and cut 
it short, I guess, and in July 2002 we said, OK, we’ll let them use 
the OF COURSE and then issued a statement to the student body 
in August explaining the history and what was going on and said, 
you’re still free to express your views on the don’t ask, don’t tell 
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policy, but this is the way it’s going to be. And so that is the prac-
tice that she took over. 

And, in effect, what she did after the Third Circuit opinion was 
to simply revert back to the old pattern which had existed for, I 
don’t know, a very long time and seemed to work while the case 
was on appeal to the Supreme Court. But changed when she got 
the msg from that Department of Defense that despite all this she 
was not going to—they were not—they were going to try to cutoff 
Harvard’s funding. 

And as my letter to the Wall Street Journal—my op-ed pointed 
out, this was really a matter of law school expressing a policy 
about discrimination. We’re a law school, after all. And we did not 
feel it was our—I did not feel it was our right to put the whole uni-
versity at risk of funding, you know, by maintaining a policy. Espe-
cially, you know, it didn’t matter at all to the law school, but it 
mattered enormously to the medical school and the school of public 
health which got a lot of funding from the various government de-
partments that were covered in the Solomon Amendment. 

Senator KAUFMAN. Thank you, Professor Clark. 
Ranking Member Sessions. 
Senator SESSIONS. Thank you, Mr. Chairman. 
A good place for a professor of law to be who is not a lawyer. 
Mr. CLARK. Thank you. 
Senator SESSIONS. Your remarkable ascendency here. 
Mr. Goldsmith, do you consider yourself a conservative? 
Mr. GOLDSMITH. Yes, I do. 
Senator SESSIONS. I felt your book on terrorism was a sea or an 

island of insanity maybe and a sea of some hysteria around. And 
I have quoted from it a number of times in a debate over how to 
handle these issues and I respect you for it. But let me just ask 
you this, I believe Manning and Mule were hired with you by Dean 
Kagan? 

Mr. GOLDSMITH. We were all hired within a few years, yes, sir. 
Senator SESSIONS. Of her appearance on campus. Are you aware 

of any other recognized conservative who was hired under her ten-
ure? 

Mr. GOLDSMITH. Well, we don’t really think about it as much as 
people outside the law school do about conservatives and non-
conservatives. And I don’t know the political or legal views of a lot 
of my colleagues. I do think it’s misleading if you’re implying that 
only three conservatives were hired in her tenure. 

Senator SESSIONS. Yeah, I’m implying that. 
[Laughter.] 
Mr. GOLDSMITH. Yes, sir. I don’t think that’s accurate. 
Senator SESSIONS. Three out of 43. 
Mr. GOLDSMITH. I don’t think that’s accurate, sir. I think you 

have the numerator wrong. The reason that I would say that the 
reason the Vermule and Manning and I are picked out is because 
we write about legal issues and public law and we are taken to 
have a conservative stance on that. 

Senator SESSIONS. Maybe you’re right. 
Mr. GOLDSMITH. But I don’t believe the numerator is accurate. 

And I would also say that, you know, there were a whole range of 
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hires right, left, and center of all stripes and I don’t know and I 
don’t really care about the political affiliations. 

[Simultaneous conversation.] 
Senator SESSIONS. There are not many known out of the 100- 

some-odd faculty conservatives other than you three. 
Mr. GOLDSMITH. No, sir. I would disagree with that as well. 
Senator SESSIONS. Not a lot. What percentage would you give? 

Over 10? 
Mr. GOLDSMITH. Yes, sir, I would. 
Senator SESSIONS. Over 20? 
Mr. GOLDSMITH. I don’t know. 
Senator SESSIONS. I doubt it. I doubt over 10. 
Mr. White, the only thing I would say to you is, I appreciate your 

testimony and respect it. I would just note that when you came in 
this was after the controversy and Dean Kagan had started having 
some dinner with the military. But before that, she was not doing 
that, and that’s when the controversy occurred. And I think the 
other witnesses’ testimony that the military wasn’t the one that 
should have been blamed, those in Congress who voted the law are 
the ones responsible for that law. 

Mr. Whelan, you talked about this question of activism and I 
really do think it’s important. I think I used Senator Hatch’s for-
mulation of it. I’m not sure he agrees I got it right, but I would 
say an activist that deserves criticism is one who ceases to be faith-
ful to the legitimate interpretation of the law or the Constitution 
and allows personal political, religious, social agenda to impact how 
they decide a case, a non-legal basis for a decision. 

And with regard to Ledbetter, in your opinion, were previous 
cases—that decision consistent with previous interpretations of the 
statute? 

Mr. WHELAN. Absolutely. 
Senator SESSIONS. Were there any previous interpretations of a 

similar type? 
Mr. WHELAN. Well, absolutely, Senator. The decision was con-

sistent with four Supreme Court precedents over three decades. 
The opinion spelled that out in detail. And, again, I really invite 
you to ask the man who wrote the brief argument in the case for 
the government. Mr. Garre, I’m sure, will confirm that. 

Senator SESSIONS. Is that correct? That’s right, Mr. Garre. 
Mr. GARRE. That’s correct. It was one of the Department of Jus-

tice attorneys on the brief. I did not argue the case. I do think that 
Mr. Whelan is right that the government’s position in that case 
and ultimately the Supreme Court’s decision in that case was in 
line with a number of prior Supreme Court decisions. 

Senator SESSIONS. And it would therefore be unfair to accuse the 
court of an activist ruling in that case? 

Mr. GARRE. I agree with that, your honor. 
Senator SESSIONS. Your honor? 
Mr. GARRE. Senator. 
[Laughter.] 
Mr. GARRE. Force of habit. 
[Laughter.] 
Senator KAUFMAN. He liked the former better. 
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Senator SESSIONS. I would note that Dean Kagan never made 
that mistake having never argued or been before a judge but a few 
times in arguing a case. 

Mr. Alt, on Citizens United people criticized the Court for order-
ing a rehearing as if this were some error on the Court. It seems 
to me that showed their great respect and understanding that a 
case might need to be reversed and it needed great care before such 
an action would be taken, the Austin case, I guess, in particular. 
Would you consider that the Court ordering a rehearing was a wise 
thing to do before making a significant decision in that cir-
cumstance? 

Mr. ALT. I certainly would, Senator. I think it gave the parties 
ample opportunity to both brief and argue the question. Regret-
tably the government’s position given the failings of the statute 
didn’t get any better. It went from defending it on the basis of it 
could be used to ban books, to well, the statute could be used to 
ban pamphlets. And I think that the Court found that equally dis-
turbing in the second argument. 

One of the other criticisms that has been frequently made is that 
they didn’t try to avoid the question. But if you look, the Court had 
been avoiding the constitutional question on this for a long time 
and it had gotten to the point where they were bending the law to 
the point where it was breaking. They needed to answer this ques-
tion. And I do think that rehearing gave the parties ample oppor-
tunity to brief and to argue before the action was taken to overturn 
Austin. 

Senator SESSIONS. Professor Rotunda. 
Mr. ROTUNDA. Just to add to that—— 
Senator SESSIONS. Before you say, let me just thank you for the 

serious question on recusal. I think we’ll all have to think about 
that as this nomination goes forward. 

Mr. ROTUNDA. Thank you. Just to add to that, Citizens United 
is talked about as a conservative decision. I don’t understand that 
part. That is, the ACLU was very prominent in it filed an amicus 
brief on behalf of the winning position, the so-called ‘‘conservative 
position.’’ The Court was very clear, the majority, going through 
the long history. You had politicians like Senator—or President 
Harry Truman when he signed a particular statute acknowledging 
he thought the provision on corporate restrictions was unconstitu-
tional. And there was a long series of victims in prior cases from 
justices like Justice Douglas, who most people would not think of 
as all that conservative, supporting the position that the majority 
embraced. 

I mean, you can like Citizens United, you can not like it, it’s a 
free country. You can say what you want. But to say that that’s 
a conservative opinion is surprising when there were so many lib-
eral supporters embracing the position that the Supreme Court ul-
timately adopted. 

Senator SESSIONS. Thank you. 
Senator KAUFMAN. Thank you. Senator Hatch. 
Senator HATCH. Thank you, Mr. Chairman, I appreciate it. I ap-

preciate each one of you folks who are here today. 
Professor Goldsmith, I’m happy to have you there. I think it’s a 

great addition to Harvard. 
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Captain, we have to respect what you say. 
Dean Clark, I’ve watched you for years and I enjoyed your testi-

mony. It was very frank. You mentioned some concerns you had, 
but on the other hand it’s important testimony. 

Mr. Garre, I’ve had quite a bit to do with a number of you guys 
here, so I feel very deeply toward all of you. 

I’ve read Professor Rotunda and his constitutional law and his 
whole series. And I just want to pay tribute to you as well. 

You read it too, huh? 
[Laughter.] 
Senator HATCH. Now, if I understand you, Mr. Alt, and you, Mr. 

Whelan, you’re saying in the Ledbetter case that the Court did 
nothing wrong, it just sustained a Congressional enaction—enact-
ment; right? 

Mr. WHELAN. Well, yes, Senator. It’s even beyond that. 
Senator HATCH. Sustained a—is it a 180-day statute of limita-

tions? 
Mr. WHELAN. A charging period for EEOC filings. But, again, 

Senator, it’s beyond that. My point is that the criticisms that have 
been leveled against it rest constantly on a misrepresentation of 
what the Court held. The Court made clear that it was not—— 

Senator HATCH. That’s my point. I mean, I agree with you on 
that. The fact of the matter is Congress then came back and 
changed it so that they could correct the so-called ‘‘ill.’’ But in all 
honesty, if it’s true that she had 5 years since she left the position, 
she could have asserted herself in 180 days. Now, that’s cloudy in 
a lot of our minds, but the fact of the matter is, it’s not activism 
to sustain the law that Congress passed. And if it happens to be 
wrong, Congress can change that law which it did in this particular 
case. If I get you right, that’s what I understand you were saying. 

Mr. WHELAN. Well, that’s correct, Senator. And, again, the exam-
ples that I used of liberal judicial activism were rulings on con-
stitutional grounds that invalidated democratic enactments in 
hugely important areas in a way that Congress and state legisla-
tors cannot possibly address. So that’s where you see the core of 
judicial activism when courts wrongly rule on constitutional issues 
in a way that invalidates democratic enactments. 

Senator HATCH. I don’t disagree with you. In the Citizens United 
case, either one of you could answer this or anybody else for that 
matter, in the Citizens United case it seemed to me that that case 
overruled the Austin decision. But how many decisions were dif-
ferent from Austin before that? 

Mr. ALT. Once again, I do think it’s apt to refer to it as an or-
phaned unique. This is a case, if you take a look—— 

Senator HATCH. You don’t have to convince me on Austin. I think 
they should have overruled Austin. My point is a bigger point than 
that and that is they really sustained years and years and case 
after case that had preexisted. Am I right or wrong on that? 

Mr. ALT. Absolutely. Dating back from the U.S. v. the Congress 
of Industrial Organizations case in 1948 in which the Court sug-
gested that limitations which would restrict writing by a union 
would—writings by a union would—— 

[Simultaneous conversation.] 
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Senator HATCH. Basically what they did was reaffirm Buckley v. 
Bolin. 

Mr. ALT. Certainly with regard to the core. Again—— 
[Simultaneous conversation.] 
Senator HATCH. My point is it doesn’t sound like activism to me. 
Mr. ALT. No. Buckley said that free speech was the rule and the 

exception is limitations on corruption and the appearance of cor-
ruption. Austin came up with a fanciful expansion on that. 

Senator HATCH. When this hearing started, our colleagues on the 
other side, I think were taking on the Roberts Court as though it 
was an activist Court. I personally think that’s wrong. And I think 
you’ve made a fairly decent case here today that it is wrong. 

Mr. WHELAN. Senator, if I may add one point about Citizens 
United that I developed more in my written testimony. Solicitor 
General Kagan declined to defend the actual rationale of Austin, a 
point which underlies what an outlier that case was. She was criti-
cized by folks on the left for doing so. Chief Justice Roberts in his 
concurring opinion pointed out her failure to do so. And I think— 
I’m not faulting her for that, I’m pointing out that it illustrates 
that Austin was not a precedent worthy of respect. 

Senator HATCH. Well, the Court explained that it overruled Aus-
tin because Austin was not consistent with the First Amendment. 
I’ll always argue on the part of the First Amendment if I can. In 
other words, in overruling Austin, the Court was preferring the 
Constitution to one of its own principles. 

Mr. WHELAN. Exactly. And as Professor Rotunda pointed out, it’s 
odd to describe a robust First Amendment ruling that benefits 
unions equally with corporations and it’s sought by the ACLU as 
a conservative result. 

Senator HATCH. My time is up, but isn’t adhering more closely 
to the law in this case to the Constitution an example of judicial 
restraint rather than judicial activism? 

Mr. WHELAN. The Court’s obligation is to strike down democratic 
enactments that violate the Constitution. When it does that, it is 
not engaging in activism. 

Senator HATCH. So that’s judicial restraint. 
Mr. WHELAN. Entirely consistent with Judicial restraint. Yes, 

Senator. 
Senator HATCH. Thank you. 
Senator KAUFMAN. Senator Kyl. 
Senator KYL. Thank you, Mr. Chairman. And thank you all. Cap-

tain, first of all, thank you very much for your service. All of you 
have provided us important advice about someone who you know 
well or whose views you have closely studied and your testimony 
therefore is very helpful to us and we thank you for it. 

I have not read the written version of all of your testimony, but 
I have read yours, Mr. Whelan. I found it up to your usual incisive 
and impactful standard. I only regret that none of my democratic 
colleagues except Senator Kaufman are here to be instructed in the 
error of their ways. 

[Laughter.] 
Senator KYL. And Professor Rotunda, I too am baffled that up-

holding political speech in the First Amendment is not considered 
a liberal decision in either the classical or contemporary sense of 
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that. I would enjoy being in a legal seminar with every one of you. 
Thank you very much for your testimony. 

Senator KAUFMAN. Thank you. I just have a couple of questions. 
Professor Goldsmith, just having spent some time around a law 
school, the vast majority of courses that are taught at a law school 
are courses that you could not identify who or what someone’s po-
litical persuasions, Bankruptcy Court, Administrative law; isn’t 
that true? 

Mr. GOLDSMITH. You might be able to depending on how they 
taught it, but likely not. 

Senator KAUFMAN. Professor Clark. 
Mr. CLARK. Yeah, I think the more general point is there are lots 

of divisions within faculties at universities and law schools in par-
ticular and there are people who you would call right and left. But 
what they mean by that is very, very different from what you are 
meaning here in these confirmation hearings. 

Senator KAUFMAN. Thank you. 
Mr. CLARK. That is, it’s usually about some methodologic wheth-

er you think historians are worth reading or whether you think 
economic analysis with a lot of quantitative data means anything. 
It’s that sort of thing rather than what you’ve been talking about 
for a few days. 

Senator KAUFMAN. Thank you. 
Mr. Garre, as a former Assistant General, you have a unique per-

spective, on that you share with General Kagan. Please tell us a 
little bit about the relationship between the Supreme Court and 
the Solicitor General and how you believe service as Solicitor Gen-
eral provide valuable experience in serving on the Court? 

Mr. GARRE. Senator, I think it’s valuable in a number of different 
respects. The Solicitor General is an officer of the Court. She is the 
most frequent litigant before the Court. She is grappling in many 
respects with the same issues that the Supreme Court is grappling 
with and it is simply impossible to serve as Solicitor General and 
not develop a profound respect for the Supreme Court and appre-
ciation for its role in American government. And so in all those re-
spects I think it will be extremely helpful, I’m sure, that General 
Kagan had a deep knowledge of the Supreme Court before she held 
that job. But an experienced Solicitor General in practicing before 
the Court gives you a unique perspective on the workload of the 
Court, the rhythms of the Court and the role of the Court. 

Senator KAUFMAN. Thank you. Senator Sessions. 
Senator SESSIONS. Thank you. And, Mr. Garre, you wouldn’t 

know that Solicitor General Kagan made her first appellate argu-
ment ever just 9 months ago. And has, I think, actively served as 
a Solicitor General for only 14 months and has had no other sus-
tained legal experience other than 2 years in a law firm right out 
of college. And I think Justice Rehnquist had a number of years of 
full-time practice serving in the Office of Legal Counsel which is 
an exceedingly critical part of the Department of Justice. But re-
gardless, I just think her experience is, by any standard, thin. It 
would be difficult for me to imagine anybody to say it’s not thin. 

And I will back off, Professor Clark. I’m sure I overstated a bit 
maybe the bias of Professor Goldsmith or imbalance in Harvard. 
But it is a real legitimate criticism and concern of a lot of us that 
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law schools do have an extraordinary number of liberal, progressive 
faculty members as compared to conservatives. Some have felt they 
need to do better and maybe in that last few years have done a lit-
tle better. But the balance is real. And law students have to be 
pretty intellectually vigorous to withstand that when they go 
through the courses—or hardheaded, like I was when I went 
through. But thank you all. This was really a good panel. 

Professor Presser, I think that this international law issue is im-
portant because Americans believe they should not be controlled by 
anyone that they don’t elect to represent them, or getting taxation 
without representation. How can we have our law controlled, de-
fined, or modified, or influenced by some parliament in Belgium or 
some potentate somewhere in the world? 

Mr. PRESSER. You’re absolutely right. We fought a revolution 
over that and I don’t think we can let ourselves be guided by some 
foreign bodies or some foreign emerging law. I only wish you had 
had a little bit clearer answers perhaps from General Kagan on 
that point. I think it’s one that you have to be very concerned 
about. 

Senator SESSIONS. I do too. I thought that, you know, if you be-
lieve like Justice Kennedy has said, or Justice Ginsberg, or Ste-
vens, why not defend them. 

By the way, I’m not sure you mentioned, but I was taken aback 
by Justice Stevens’ opinion Monday in the McDonald case in which 
he talked about wisdom from a billion people around the world or 
something. It suggested that that somehow influenced his decision. 
Am I incorrect? 

Mr. PRESSER. No, I don’t think so. I think the idea is in the air 
and I think it would be very important to press it. 

Senator SESSIONS. Well, Justice Scalia did his best, and I’ll say 
that. Thank you, Mr. Chairman. 

Senator KAUFMAN. Senator Hatch. 
Senator HATCH. Just happy to have all of you here. I think the 

testimony has been across the board. 
Senator KAUFMAN. I do too. I think the testimony has been excel-

lent and I really want to thank you all for coming here and helping 
with this. As we all know this is—as a Senator I have to say that 
this is the—after sending troops in harms way which is always the 
toughest decision for a Senator to make, how we vote on Supreme 
Court nominees is clearly the most important thing we have to do. 
It’s a lifetime appointment and a Supreme Court Justice will be 
making decisions that are going to affect long after I’m gone or long 
after anybody at this table is gone. So I really want to thank you 
for participating in what I think is one of the most important proc-
esses we go through. 

And with that, I will dismiss you. And if the next panel would 
please come forward. 

Senator KAUFMAN. Good evening, everyone. The hearing has now 
come back to order. 

Because of the number of witnesses on this panel, I’d like to reit-
erate previous requests and ask all witnesses to please limit your 
oral statements to 5 minutes or under. If I interrupt, we can just 
put the rest of it in the record. Whatever you have, we will put in 
the record, but we would like to keep it to 5 minutes. Your full 
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statement, written statement, will be put in the record, or any part 
you haven’t finished will be put in the record. 

Senators, likewise, will have 5 minutes to ask questions of the 
panel. Along with Ranking Member Sessions, I am very glad to 
welcome ABA witnesses Kim Askew and William Kayatta. To-
gether with the ABA witnesses, we will also hear from Professor 
Ronald Sullivan, Marcia Greenberger, Justice Fernande ‘‘Nan’’ 
Duffly, Dr. Charmaine Yoest, Tony Perkins, Commissioner Peter 
Kirsanow, David Kopel, and William Olson. 

Now I’d ask you all to stand and be sworn so we may begin. 
Please raise your right hand. 

[Whereupon, the witness was duly sworn.] 
Senator KAUFMAN. Thank you. 
The ABA customarily assesses the qualifications of potential 

nominees to the Federal judiciary. Ms. Askew and Mr. Kayatta will 
address the ABA’s evaluation of Solicitor General Kagan to serve 
in the United States Supreme Court. 

Kim Askew is the chair of the ABA Standing Committee on the 
Federal Judiciary, and William Kayatta is the First Circuit Rep-
resentative of the ABA Standing Committee on the Federal Judici-
ary. 

Ms. Askew. 

STATEMENT OF KIM ASKEW, ESQ., CHAIR, AMERICAN BAR AS-
SOCIATION, STANDING COMMITTEE ON THE FEDERAL JUDI-
CIARY ACCOMPANIED BY WILLIAM J. KAYATTA, JR., FIRST 
CIRCUIT REPRESENTATIVE, AMERICAN BAR ASSOCIATION, 
STANDING COMMITTEE ON THE FEDERAL JUDICIARY 

Ms. ASKEW. Thank you, Mr. Chair, Ranking Member Sessions. 
We are honored to appear here today to explain the ABA Standing 
Committee on the Federal Judiciary’s evaluation of the professional 
qualifications of Solicitor General Elena Kagan. 

The Standing Committee gave General Kagan its highest rating 
and unanimously found that she is Well Qualified. For over 60 
years, the Standing Committee has conducted a thorough, non-
partisan, non-ideological peer review of nominees to the Federal 
courts. 

We assess the nominee’s integrity, professional competence, and 
judicial temperament. The Standing Committee does not propose, 
endorse, or recommend nominees, we only evaluate the professional 
qualifications of a nominee and then rate the nominee either Well 
Qualified, Qualified, or Not Qualified. 

Of course, a nominee to the Supreme Court of the United States 
must possess exceptional professional qualifications. As such, our 
investigations of a Supreme Court nominee is more extensive than 
nominees to the lower Federal courts in two principal ways. First, 
all circuit members conduct investigations into the nominee’s pro-
fessional qualifications in every Federal circuit in the United 
States, not just the circuit in which the nominee resides. 

Second, while the Standing Committee independently reviews 
the writings of the nominee, we also commissioned three reading 
groups of distinguished scholars and practitioners. We were 
pleased to be assisted this year by a practitioner’s reading group 
and academic reading groups at Georgetown University Law Cen-
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ter and Washington University in St. Louis School of Law. These 
professors are all recognized experts in their substantive areas, and 
our practitioners group contains top trial and appellate lawyers. 

In conducting General Kagan’s evaluation, we contacted by letter 
some 2,400 persons, including every United States Federal judge, 
State judges, lawyers, law professors, and deans, and community 
and bar representatives. We conducted in-depth interviews with 
some of the preeminent and most experienced lawyers and judges 
in the country. 

We interviewed several justices on the Supreme Court of the 
United States, Federal and State court judges, lawyers within the 
Solicitor General’s Office, lawyers who had worked with or against 
General Kagan as she has headed the Solicitor General’s Office, 
and we spoke with former Solicitor Generals from both political 
parties. We followed her career at the University of Chicago Law 
School and Harvard Law School, and interviewed law professors 
and deans there and elsewhere. Aided by our reading groups, the 
Committee analyzed her academic writings, transcripts of her oral 
arguments, speeches, and other materials. 

Mr. Kayatta and I personally interviewed General Kagan last 
month. The nearly unanimous consensus of all we interviewed 
demonstrated that General Kagan’s professional qualifications are 
exceptionally outstanding in every respect. 

We concluded that General Kagan’s integrity, professional com-
petence, and judicial temperament meet the high standards for ap-
pointment to the Supreme Court of the United States. She is Well 
Qualified. Our rating of Well Qualified reflects the clear consensus 
of her peers who have knowledge of her professional qualifications 
and we reached out to a broad range of our legal profession. 

By any measure, General Kagan has had an extraordinary legal 
career. She ably serves our Nation as the Solicitor General. She is 
the former dean of the Harvard Law School, and before that suc-
cessfully became a tenured professor at two of our top law schools, 
where she taught in some four different subject matter areas. 

She has held two different positions in the White House under 
President Clinton. Her skills as a lawyer are described as ‘‘bril-
liant’’, ‘‘remarkable’’, and ‘‘at the highest level.’’ She is exceptionally 
competent, quickly grasping the most complex of legal issues. She 
is a gifted writer. 

She possesses a keen intellect, strong listening skills, is open- 
minded, willing to consider different and opposing points of view, 
and she possesses the ability to find common ground in the most 
difficult of circumstances. We ask that the ABA’s statement be 
made a part of the record, the written statement that was sub-
mitted, and we thank you for the opportunity to present these re-
marks on behalf of the Standing Committee. 

Senator KAUFMAN. Your statement will be put in the record. 
Thank you, Ms. Askew. 

Ms. ASKEW. Thank you. 
Senator KAUFMAN. Thank you, Mr. Kayatta. 
[The prepared statement of Ms. Askew appears as a submission 

for the record.] 
Senator KAUFMAN. Professor Ronald Sullivan is the Edward R. 

Johnston Lecturer on Law and the director of the Criminal Justice 
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Institute at Harvard Law School. He’s also a founding fellow of the 
Jamestown Project, a think tank that focuses on issues of democ-
racy. He’s a graduate of Moorehouse College and a graduate of 
Harvard Law School. 

Professor Sullivan. 

STATEMENT OF RONALD SULLIVAN, EDWARD R. JOHNSTON 
LECTURER ON LAW, DIRECTOR OF THE CRIMINAL JUSTICE 
INSTITUTE, HARVARD LAW SCHOOL 

Professor SULLIVAN. Thank you very much, Mr. Chairman, Mr. 
Ranking Member. Thank you for having me here. 

Let me begin with what I take to be the obvious, and that is any-
one who has even had a passing acquaintance with Elena Kagan 
recognizes the fact that she has a first-class mind. She’s an out-
standing legal scholar and a terrific teacher. Her academic record 
is unassailable. 

Hearings on Supreme Court nominations represent an impor-
tant—indeed, essential—expression of our democracy. This Com-
mittee attempts to carefully balance important norms of judicial 
autonomy with notions of democratic accountability. 

Understandably, the degree to which a particular nominee’s judi-
cial philosophy should be taken into account in making your deci-
sion is hotly contested, but whether framed in the vocabulary of ju-
dicial philosophy or the vocabulary of professional competence, the 
question—the primary question that animates this hearing and has 
done so for a long time is, what type of justice will Elena Kagan 
be if this Senate confirms her? 

To the extent that we can know what type of Supreme Court jus-
tice she might be, I respectfully suggest that we have to look at the 
whole person, her entire record as an academic, as an adminis-
trator, and as a policy advisor. Equally important, a fair evaluation 
of General Kagan’s character will better illuminate the values that 
she would bring to the bench, should the Senate confirm her. 

Now, with that in mind I’d like to offer a few observations about 
the person I know, my former colleague, my former dean, and the 
person whom I’m proud to call my friend. 

Now, given that much of my academic work focuses on issues of 
access to justice, I want to talk to you a minute about Elena’s 
record with respect to developing clinical programs while serving as 
dean of the Harvard Law School. As this Committee knows, clinical 
programs provide expert legal services to people, communities, 
businesses, and even governments that otherwise could not afford 
such services. 

Core principles of our justice system—equal protection under the 
law, equal access to the law, and the fair distribution of burdens 
and benefits across the citizenry—were advanced by then-Dean 
Kagan’s support and interest in clinical programs. Concrete people 
and institutions were provided with legal services, and her efforts 
as dean demonstrated a firm commitment to these values. 

Significantly, the student body responded to her leadership. The 
number of students participating in clinical programs grew by an 
astounding 240 percent. Likewise, the number of hours students 
dedicated to pro bono work rose by 158 percent. I know from per-
sonal experience the kind of impact that pro bono work can have 
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on one’s professional career, as my exposure to pro bono work while 
myself a student at Harvard Law School shaped my choice to serve 
the under-served and indigent with the best legal training that the 
country had to offer, expertise that my former clients, when I was 
a public defender right here in DC, would never have been able to 
afford. 

The clinical work done at Harvard and supported by then-Dean 
Kagan is not merely another line added to a student’s resume. 
Rather, clinical work is the place where some of our Nation’s 
brightest legal minds decide to use those minds in the public serv-
ice of our democracy. 

I also want to say a brief work about Elena’s intellect and her 
intellectual method. I found her to be an active consumer of knowl-
edge. She has a swift and eager mind and sought to understand 
complex issues before comment or action. While she had many an-
swers, not a trait uncommon to Harvard law professors, she recog-
nized that she did not have all the answers, which may be a trait 
less common among some of my colleagues. But she was always 
willing to engage. Her thought was always in progress and she was 
always willing to revise an opinion when facts and reasons con-
spired to produce a different result. 

Finally, I shall end by recounting one of General Kagan’s first 
acts as dean. As the incoming dean, she could have decided to ac-
cept and hold the Royal Professorship of Law, the law school’s first 
endowed chair. She declined. The Royal Professorship is named 
after Sir Isaac Royal, Jr., whose family earned its immense fortune 
from the trans-Atlantic slave trade. 

Because the chair was funded by this means, Elena Kagan opted 
to become the first person to hold the Charles Hamilton Houston 
professorship, an endowed chair named after one of the most 
prominent African-American attorneys to ever graduate from the 
Harvard Law School, and indeed the mentor of the late Justice 
Thurgood Marshall. 

In the end, I submit that any fair read of General Kagan’s char-
acter, career, and scholarship will inevitably lead to the conclusion 
that she is intellectually gifted, fair-minded, hardworking, and an 
independent thinker. 

Thank you for the time. 
Senator KAUFMAN. Thank you, Professor Sullivan. 
[The prepared statement of Professor Sullivan appears as a sub-

mission for the record.] 
Senator KAUFMAN. Marcia Greenberger is a prominent women’s 

rights lawyer and the founder and the co-president of the National 
Women’s Law Center. She’s an expert on sex discrimination and 
has participated in the development of key legislative initiatives 
and litigation protecting women’s rights. She received both her BA 
and JD from the University of Pennsylvania. 

Ms. Greenberger. 

STATEMENT OF MARCIA GREENBERGER, FOUNDER AND CO- 
PRESIDENT, NATIONAL WOMEN’S LAW CENTER 

Ms. GREENBERGER. Thank you very much. Thank you, Senator 
Kaufman, and thank you Senator Sessions and Senator Hatch. I’m 
Marcia Greenberger, co-president of the National Women’s Law 
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Center, which, since 1972, has been involved in virtually every 
major effort to secure and defend women’s legal rights in this coun-
try. I thank you for the invitation to testify, and I do so in strong 
support of Solicitor General Elena Kagan to be an Associate Justice 
of the United States Supreme Court. 

Elena Kagan shines as an example of the progress made in this 
country. Hers is a remarkable legal career for anyone, but all the 
more so because she had to break down barriers along the way. 
None of the positions she has held came to women with ease, and 
she excelled at each. When she clerked for Justice Marshall, a 
giant of a lawyer and a justice, she was just one of 7 out of 30 
clerks, 7 women out of 30 clerks who clerked for the Supreme 
Court that term. 

The year before she became a tenured law professor at the Uni-
versity of Chicago Law School, only four women were tenured or 
even on tenure track at that time. And of course she became the 
first woman to be dean of Harvard Law School in its almost 200- 
year history, and in 2009 became the first woman Solicitor Gen-
eral. Kudos have accompanied her performance in each of these de-
manding roles. 

She’s clearly a person of extraordinary intellect and capacity, ev-
eryone concedes that, and each of the institutions she served bene-
fited enormously from her great talents. The Supreme Court and 
the country will benefit with her on it not only because of her bril-
liance, but because of the quality of justice that will be improved 
for both men and women when the bench is more representative. 
When, for the first time, three women sit on the court, the court’s 
deliberations will be deeply enriched by their experiences and per-
spectives. 

My written testimony describes in more detail why even one 
more woman on the court can make such a difference. Moreover, 
a review of Elena Kagan’s record has led the center to conclude 
that, if confirmed, her approach to legal questions would be open- 
minded and dedicated to the application of the law’s purpose and 
intent. She would be scrupulously fair and committed to dispensing 
equal justice. 

All women rely upon the Constitution and the law to ensure that 
fairness and equal opportunity are a reality in our daily lives. 
Women have a particularly great stake in judges’ commitment to 
equal justice and the protection of their legal rights. 

Women’s enormous progress toward equal opportunity has rested 
upon the constitutional right under the Equal Protection Clause, to 
be free from government-imposed discrimination, and the right to 
privacy under the Due Process Clause, as well as the core statutory 
protections that women fought so hard to secure in such funda-
mental areas as education, employment, health and safety, and 
economic welfare. 

Elena Kagan’s record demonstrates that she will bring to the 
court that commitment to the rule of law and to equal justice for 
ordinary Americans, including the women of this country who often 
need its protection, as we heard in earlier panels, in ways that they 
never expected. 

One noteworthy example, which I discuss in my written testi-
mony in more detail, is a case that dealt with the ability of individ-

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00367 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



358 

uals to go to court, to bring criminal contempt proceedings for vio-
lations of civil protections orders, and those are orders of particular 
importance to victims of domestic violence. She argued that case 
herself. She did so having clearly put enormous time and effort into 
it. It’s been described in earlier panels that the cases that a Solic-
itor General argues himself or herself are noteworthy, and clearly 
she saw this one as important. 

To us, this evidences what we believe is a hallmark for Solicitor 
General Kagan, that she understands and has concern for the way 
the legal system affects people who need its protections most, in 
this case, victims of domestic violence, who still too often struggle 
to receive justice in our justice system. 

You know, Justice O’Connor recently noted that Canada has four 
women on its nine justice—on its nine—high court, including a fe-
male chief justice, and she said, now, what’s the matter with us? 
You know, we can do better. With the confirmation of Solicitor 
General Kagan to the Supreme Court, this country is rightfully 
continuing on its path to doing better. 

Ours is a history of the first path breaker, then the second, and 
the third follows until we reach a point—still in the future but I 
am sure we will reach it—where we all stop noticing, because it is 
taken as a given, that there will be representation of all of us in 
our richness and diversity in this country. 

Thank you. 
Senator KAUFMAN. Thank you, Ms. Greenberger. 
Ms. GREENBERGER. May I just say one quick thing? 
Senator KAUFMAN. Absolutely. 
Ms. GREENBERGER. I understand my time is expired, but there 

were a number of comments about the Ledbetter case I see very 
differently, so I hope in the questioning I’ll have an opportunity to 
discuss it. 

Senator KAUFMAN. Thank you. 
[The prepared statement of Ms. Greenberger appears as a sub-

mission for the record.] 
Senator KAUFMAN. The Honorable Justice Nan Duffly is an Asso-

ciate Justice on the Massachusetts Court of Appeals and a board 
member of the National Association of Women Judges. Previously 
she served on the probate and family court. She earned her BA 
from the University of Connecticut and her JD from Harvard Law 
School. 

Justice Duffly. 

STATEMENT OF JUSTICE FERNANDE ‘‘NAN’’ DUFFLY, ASSO-
CIATE JUSTICE, MASSACHUSETTS COURT OF APPEALS ON 
BEHALF OF THE NATIONAL ASSOCIATION OF WOMEN 
JUDGES 

Justice DUFFLY.—for this Committee to speak in support of Solic-
itor General Elena Kagan’s nomination to the Supreme Court. I am 
honored to be here today as past president of the National Associa-
tion of Women Judges as its current co-chair of the Judicial Selec-
tion Committee, and on behalf of NEWJ’s current president, Alaska 
Supreme Court Justice Dana Favre. 

The National Association of Women Judges is the voice of our 
Nation’s female jurists. It has supported the advancement of 
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women in the judiciary since our founding in 1979, when we first 
sought the appointment of the first woman to the Supreme Court. 
In September 1981, Joan Dempsey Kline, the co-founder of NEWJ, 
testified before this Committee on behalf of Sandra Day O’Connor, 
also a founding member. 

The first female attorney in what would be the United States, 
Margaret Brent, arrived in Maryland in 1683, but women were not 
admitted to State bars in this country until 1869, and there were 
no women judges until 1870 when the first woman was appointed 
a justice of the peace in Wyoming. A century would pass before 
every State had a woman on the bench. 

The advancement of women in the legal profession has not been 
rapid nor inevitable, but we are now past celebrating firsts. We 
look forward to celebrating full diversity on our Nation’s courts. 

Judge Favre and I are appellate judges with nearly two decades 
of judicial experience each. We well recognize the essential quali-
fications that a justice of our highest court must have: superior in-
tellectual capacity, an intimate knowledge and deep understanding 
of constitutional law, and the driving principles of legal jurispru-
dence in this country. General Kagan has these qualifications in 
abundance, as you’ve heard from our prior witnesses. 

Not all judges appointed to our appellate courts have, or need, 
prior judicial experience. Elena Kagan’s rich and varied legal ca-
reer as a private attorney, a White House lawyer, a professor, a 
dean, and the government’s attorney in matters before the Su-
preme Court will provide her with a unique constellation of experi-
ences that will bring fresh ideas to the court. 

The depth and breadth of General Kagan’s educational and pro-
fessional experience, coupled with her intellectual aptitude and 
preparedness, will serve her well on the high court, should she be 
appointed. A brilliant and highly regarded lawyer, law professor, 
whose communication skills are renowned, as you probably already 
experienced, her views will be respected and welcomed, if not 
adopted, by her colleagues. 

My interactions with General Kagan occurred largely during the 
year she served as the dean of Harvard Law School, from 2003 to 
2009, which coincided with my leadership positions in the NAWJ. 
Among other things, we worked together on an initiative that 
sought to provide information to law students about women and 
minority advancement in our country’s law firms. 

At her request, I worked on educational programming for the 
Women’s Leadership Summit that she convened at Harvard in 
2008, and as an active alumna I’ve had a number of opportunities 
to interact with her and to hear her speak. I learned from these 
interactions that she comes prepared as a quick and nimble intel-
lect, humor, and a respect for her audience. 

I believe that the presence of women and minorities on a court 
has an impact on overall decision-making that goes beyond the 
opinions of the female or minority judges themselves. When judicial 
colleagues respect each other they are open to the interchange of 
new ideas that those from diverse backgrounds can bring. Women 
judges bring unique experiences that inform their own decisions, 
but the interchange between male and female colleagues has, in my 
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experience, profoundly affected the decisions of both the female and 
the male jurists. 

Now, that Elena Kagan would be one of three women on the Su-
preme Court is also significant, would also be significant. In order 
to benefit from the diversity of background and experience that 
women bring to the bench, the presence of women cannot be occa-
sional or token. Our courts, but most important our Nation’s high-
est court, must reflect the diversity of our people. 

For well over two decades, women and men have been grad-
uating from our law schools in nearly equal numbers, which likely 
means that the men and women are equally represented in the cur-
rent pool of attorneys eligible for judicial appointment. 

With the appointment of Elena Kagan, the Supreme Court would 
come a step closer to reflecting the broad diversity of those who call 
America home. The National Association of Women Judges sup-
ports with enthusiasm and without qualification the nomination of 
Elena Kagan to the Supreme Court of the United States. 

Thank you. 
Senator SCHUMER. [Presiding] Thank you, Justice Duffly. 
Now, Charmaine Yoest. Dr. Charmaine Yoest is president and 

CEO of Americans United for Life. Dr. Yoest began her career in 
the White House during the Reagan administration. She’s also 
worked as the project director of the Family, Gender, and Tenure 
project at the University of Virginia, and as vice president at the 
Family Research Council. 

She has also worked as the Project Director of the Family, Gen-
der and Tenure Project at the University of Virginia, and as Vice 
President at the Family Research Council. She received her BA 
from Wheaton College and her MA and Ph.D. from the University 
of Virginia. 

Dr. Yoest, your entire statement will be read in the record, and 
you may proceed. 

STATEMENT OF CHARMAINE YOEST, PRESIDENT AND CEO, 
AMERICANS UNITED FOR LIFE 

Ms. YOEST. Mr. Chairman, Ranking Member Sessions, Senator 
Hatch, thank you very much for the opp to testify today on behalf 
of Americans United for Life, the Nation’s oldest pro-life public in-
terest law and policy organization. 

Our vision at AUL is a nation where everyone is welcomed in life 
and protected in law. We have been committed to defending human 
life through vigorous judicial, legislative, and educational efforts 
since 1971, and have been involved in every abortion-related case 
before the Supreme Court, including Roe v. Wade. 

In fact, 30 years ago this week, AUL successfully defended the 
constitutionality of the Hyde amendment before the Supreme Court 
in Harris v. McRae, a landmark case in defense of unborn human 
life. 

I am here tonight because of AUL’s strong opposition to the nom-
ination of Solicitor General Elena Kagan to the United States Su-
preme Court. Based on our research, we believe that Ms. Kagan 
will be an agenda-driven justice on the Court and that she will op-
pose even the most widely accepted protections for unborn human 
life. 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00370 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



361 

The hearings have strengthened our opposition to Ms. Kagan’s 
appointment. As the record shows, she was willing to manipulate 
the facts to pursue her own personal political agenda while serving 
as an adviser to President Clinton. 

Indeed, she demonstrated a pattern of behavior of letting her 
passion for a particular policy, in this case, partial abortion, over-
whelm her judgment. 

Tonight, I would like to make three points. First, I urge this 
Committee to officially investigate the discrepancies that have aris-
en this week between Ms. Kagan’s testimony and the written 
record about her actions related to potentially lobbying the Amer-
ican Medical Association and the American College of Obstetricans 
and Gynecologists during her tenure in the Clinton White House. 

The questions surrounding this period are troubling and call into 
question Ms. Kagan’s ability to adopt an impartial judicial tem-
perament. 

Second, Ms. Kagan, has an extensive record that demonstrates 
her hostility to regulations of abortion and any protections for un-
born human life. We believe that Ms. Kagan would undermine any 
efforts by our elected representatives to pass or defend even the 
most widely accepted, common sense regulations of abortion, like 
bans on partial birth abortion, parental notification, and informed 
consent. 

Her testimony this week, particularly her response to Senator 
Feinstein that any regulation of abortion requires the Doe health 
exception has added to this concern. 

Third, we believe that a nominee’s judicial philosophy goes to the 
heart of his or her qualifications to serve on the United Supreme 
Court, and we believe that Ms. Kagan’s agenda-driven judicial phi-
losophy makes her unqualified to serve on the Court. 

We are asking this Committee to investigate Ms. Kagan’s record 
related to her interaction with both the AMA and ACOG during 
her tenure as a policy adviser to President Clinton. 

I would like to focus attention tonight on her apparent efforts to 
influence and distort the record on the medical science related to 
partial birth abortion. In a December 14, 1996 memo, Ms. Kagan 
addressed the pending release of a proposed statement by ACOG 
that partial birth abortion is never medically necessary. ‘‘The re-
lease of such a statement,’’ she argued, ‘‘would be a disaster.’’ 

In response, White House documents show that Ms. Kagan draft-
ed an amendment to ACOG’s statement, dramatically altering their 
language, which stated that partial birth abortion, and I quote, 
‘‘may be the best or most appropriate in a particular circumstance 
to save the life or preserve the health of a woman.’’ 

ACOG subsequently adopted Ms. Kagan’s handwritten change 
into their final statement. 

Ms. Kagan claimed before this Committee that she was simply 
a scribe for changes coming from ACOG, but her response raises 
more questions than it answers. And this was not an isolated case. 

We have further evidence that she pursued the same strategy 
with the AMA. Similar to ACOG’s original position, the AMA 
issued a policy stating that no situations had been identified where 
partial birth abortion was the only appropriate method of abortion 
and that ethical concerns surround it. 
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In a White House e-mail dated June 1, 1997, Ms. Kagan wrote 
that she just came from a meeting which focused on, quote, ‘‘wheth-
er the AMA policy can be reversed at its convention on June 23.’’ 
She then concluded, ‘‘We agree to do a bit of thinking about wheth-
er we could contribute to that effort.’’ 

Ms. Kagan was so opposed to the passage of a ban on partial 
birth abortion that she appears to have advocated for ACOG and 
the AMA to suppress or modify their medical view. She made a de-
liberate decision to advocate for partial birth abortion, even to the 
point of working to deceive the American public about the medical 
science related to he procedure. 

On this panel tonight, we have heard quite a bit about the role 
of women in the judicial system. Let me just say, as a woman, that 
this deeply offends me. 

Thank you. 
[The prepared statement of Charmaine Yoest appears as a sub-

mission for the record.] 
Senator SCHUMER. (Off microphone) and will be read in the 

record. 
Tony Perkins. Mr. Perkins is the President of the Family Re-

search Council. He is a former member of the Louisiana legisla-
ture, and a veteran of the United States Marine Corps. He received 
his undergraduate degree from Liberty University and his MPA 
from Louisiana State University. 

Mr. Perkins, your entire statement will be read in the record, 
and you may proceed. 

STATEMENT OF TONY PERKINS, PRESIDENT, FAMILY 
RESEARCH COUNCIL 

Mr. PERKINS. Thank you, Mr. Chairman, Ranking Member Ses-
sions, and the remainder of the committee, Senator Hatch. Thank 
you for the invitation to testify. 

As one who spent a number of years in uniform as a Marine and 
a police officer, my remarks will focus primarily on Ms. Kagan’s 
treatment of military recruiters at Harvard Law School. 

As has been pointed out, while dean of the law school, she defied 
the requirements of Federal law known as the Solomon Amend-
ment. Her violation of this Federal law was motivated by her vehe-
ment opposition to the military’s prohibition against open homosex-
uality. 

This protracted incident, combined with the just made public re-
port of her rewriting of the medical finding of ACOG on partial 
birth abortion as an adviser in the Clinton White Houses, raises 
doubts as to whether she possesses the requisite judicial tempera-
ment and impartial nature required of a Supreme Court Justice. 

On the former topic, when Ms. Kagan did comply with the law, 
she wrote to the campus, making clear just how grudging her co-
operation with the military was in light of the military’s, quote-un-
quote, ‘‘repugnant policy.’’ 

She declared, quote, ‘‘I abhor the military’s discriminatory re-
cruitment policy,’’ and she added that ‘‘The policy was a profound 
wrong, a moral injustice of the first order,’’ end quote. A moral in-
justice of the first order. 
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Of all the moral injustices throughout history that man has in-
flicted on man, she equates them to a military policy enacted by 
Congress. 

Mr. Chairman, the purpose of our military is to fight and win 
this country’s wars. War is the most difficult human activity, bar 
none. It requires organized groups of men and women to act with 
strategic and tactical lethality, while its members are simulta-
neously being wounded and killed. 

In war, the normal ways of living are completely sacrificed in the 
harsh, punishing environment of combat. Even in peacetime set-
tings, in units not engaged in combat, great sacrifices are required. 

Military life, by its nature, must be characterized by regular lack 
of privacy and repeated situations of forced intimacy. 

As military experts have testified and this Congress has af-
firmed, in such an environment, it is not a moral injustice of the 
first order to minimize the sexual exposure that such conditions 
force on soldiers, sailors, Marines and airmen. It is the only sen-
sible and effective way to run a military organization. 

It should be noted that the current law on homosexuality in the 
military has been repeatedly challenged and upheld by the Federal 
courts, and the Supreme Court unanimously upheld the Solomon 
Amendment. 

Now, some have defended Ms. Kagan’s actions regarding the 
military, claiming they do not demonstrate that she is anti-mili-
tary. And there is truth in that, only in that she does not oppose 
the military simply because they are the military. 

However, clearly, she does oppose the military, because they 
have not yet bowed to the demands of the sexual counter-culture. 

Her record would suggest that it is not that Ms. Kagan does not 
want the military to defend our Nation against terrorists. It’s just 
that she wants to use the military to advocate radical social poli-
cies more. 

This becomes very clear when one examines the amicus brief 
that Ms. Kagan signed on to in the Solomon case. The brief began 
with a sweeping declaration that is startling in its implications. 
Quote, ‘‘We are deeply committed to a fundamental moral principle. 
A society that discriminates based on sexual orientation or toler-
ates discrimination by its members is not a just society,’’ end quote. 

Note that Kagan and the professors condemned not only a society 
that discriminates, but a society that tolerates discrimination by its 
members. I abhor discrimination based on race and other immu-
table characteristics, but the implications of this statement are 
chilling for the freedom of speech and the freedom of religion in 
America. 

It should alarm those who live in the 45 states that define mar-
riage a union of a man and a woman, and to the tens of millions 
of Americans who affirm biblical moral teaching. 

Her own statements make obvious that Elena Kagan would 
strike down any marital statute, including the Federal Defense of 
Marriage Act, which defines marriage as being the union of one 
man and one woman. 

At question is not whether Ms. Kagan is a good person or even 
if she is skilled in the law. What is in question is her ability to be 
an impartial jurist. 
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Her record makes clear that she is an impassioned activist that 
only sees laws and, in some cases, science as mere obstacles to 
overcome in pursuit of a far left agenda. 

We do not need a justice on the Supreme Court who sees it as 
her life mission to write the homosexual version of Roe v. Wade by 
striking down one man-one woman marriage all across America. 

These positions and the temperament accompanying them make 
her unfit to sit as an associate justice on the Supreme Court, and 
I urge the Senate to reject her nomination. 

[The prepared statement of Tony Perkins appears as a submis-
sion for the record.] 

Senator SCHUMER. Thank you, Mr. Perkins. 
Now, Peter Kirsanow. Mr. Kirsanow is a partner in the labor and 

employment practice group of Benesch Friedlander and serves on 
the U.S. Commission on Civil Rights. 

He is a former member of the National Labor Relations Board, 
to which he received a recess appointment from President George 
W. Bush. He received his BA from Cornell University in New York 
State, and his J.D. from Cleveland State University. 

Commissioner Kirsanow. 

STATEMENT OF PETER KIRSANOW, BENESCH LAW FIRM 

Mr. KIRSANOW. Thank you, Mr. Chairman, Ranking Member Ses-
sions, and Senator Hatch. I am Peter Kirsanow, a member of the 
U.S. Commission on Civil Rights, and a partner with the labor em-
ployment practice group of Benesch Friedlander, and I am here in 
my personal capacity. 

The U.S. Commission on Civil Rights was established pursuant 
to the 1957 Civil Rights Act to, among other things, act as a na-
tional clearinghouse for information related to denials of equal pro-
tection and discrimination. 

In furtherance of the clearinghouse function, my assistant and I 
reviewed the documents related to civil rights authored by Ms. 
Kagan from her time as a clerk to Justice Marshall through her 
tenure as Solicitor General, all in the context of prevailing civil 
rights jurisprudence. 

Our view revealed at least two significant concerns with respect 
to Ms. Kagan’s approach to cases involving racial preferences and 
school assignments, which approach has been rejected by the Su-
preme Court in at least six cases. 

The first concern pertains to Ms. Kagan’s position on the third 
circuit case of Piscataway v. Taxman, contending that Title VII 
permits the nonremedial use of racial preferences by employers for 
the purpose of achieving diversity. 

In Taxman, the Piscataway Board of Education laid off a white 
teacher rather than a black colleague for the express purpose of in-
creasing diversity in the school’s business education department. 
However, this was done despite the fat that there was no evidence 
of discrimination against black teachers, no evidence of workforce 
segregation, and no evidence of a manifest racial imbalance in a 
traditionally segregated workforce. 

In fact, black teachers were actually over-represented on 
Piscataway’s faculty relative to the general population. 
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Ms. Kagan’s position went beyond what the Supreme Court has 
held to be permissible voluntary affirmative action under Johnson 
v. Transportation Agency and Steelworkers v. Weber. In essence, 
Ms. Kagan’s position would give employers wider berth to make 
employment decisions on the basis of race. 

The second concern pertains to Ms. Kagan’s endorsement of three 
Texas school districts’ plan to assign students to schools on the 
basis of race. Again, solely for the interest of racial balancing, but 
without any evidence of either de jure or even de facto segregation 
or discrimination. 

Although Ms. Kagan found the school bridge’s approach to be, 
quote, ‘‘amazingly sensible,’’ the Supreme Court also rejected this 
approach in Parents Involved v. Seattle School District and Mere-
dith v. Jefferson County. 

Taken together, Ms. Kagan’s position in Taxman and Goose 
Creek would give employers and administrators license to engage 
in racial engineering on a far more expansive scale, effectively 
making decisions, counting winners and losers on the basis of race 
in many circumstances. 

Evidence produced before the Civil Rights Commission shows 
that when the courts have opened the door to racial engineering 
just a bit, preferences have expanded exponentially. 

For example, evidence adduced in two recent Civil Rights Com-
mission hearings shows that more than 10 years after the Supreme 
Court’s decision in Adarand, Federal agencies persist in using race- 
conscious programs in government contracting versus race-neutral 
alternatives. 

Moreover, even though the Supreme Court struck down the use 
of raw numerical weighting in college admissions in Gratz v. 
Bollinger, thereby requiring that race be no more than a thumb or 
feather on the scale in the admissions process, powerful racial pref-
erences have shown absolutely no signs of abating. 

A recent study by the Center for Equal Opportunity shows that 
at one major university, racial preferences are so great that the 
odds that a minority applicant would be admitted overly similarly 
white comparative are 250-to-1. At another major university, the 
odds are 1,115-to-1. 

That’s not a thumb or a feather on the scale. That’s an anvil or 
a bus. Were Ms. Kagan’s position to prevail, the concept or prin-
cipal of equal treatment would yield increasingly to preferential 
treatment. 

Furthermore, Ms. Kagan’s endorsement or embrace of racial en-
gineering by employers would actually harm the very minorities 
who are the intended beneficiaries of the preferences. 

Evidence from a 2006 Civil Rights Commission hearing shows 
that there is increasing data that racial preferences create what is 
known as a mismatch effect that increase the probabilities that mi-
norities will fail. 

For example, black law students, who are the beneficiaries of 
preferences, are 2.5 times more likely than their white 
comparatives not to graduate; four times more likely to fail the bar 
exam on the first try and six times more likely never to pass the 
bar exam, despite multiple attempts. 
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It is respectfully submitted that Ms. Kagan’s interpretative doc-
trine permits employers, administrators and others to single out 
certain groups for preferential or differential treatment. Today, 
there is nothing that prevents those same employers from shifting 
their preferences to some other group tomorrow, contrary to the 
colorblind ideal contemplated by the 1964 Civil Rights Act. 

Thank you, Mr. Chairman. 
[The prepared statement of Peter Kirsanow appears as a submis-

sion for the record.] 
Senator SCHUMER. We thank all the witnesses for staying within 

the 5-minute time limit. 
David Kopel is the Research Director of the Independence Insti-

tute and an Associate Policy Analyst at the Cato Institute. He is 
also an adjunct professor of advanced constitutional law at Denver 
University. 

Mr. Kopel received his J.D. from the University Law School and 
his B.A. from Brown University. 

You may proceed. 

STATEMENT OF DAVID KOPEL, RESEARCH DIRECTOR, 
INDEPENDENCE INSTITUTE 

Mr. KOPEL. Thank you very much, Senator Schumer. 
The last 3 days have raised rather than allayed concerns that 

Justice Kagan could destroy rather than defend Second Amend-
ment rights. 

You have been offered platitudes that Heller is settled law and 
that the nominee knows that Second Amendment rights are very 
important to many Americans. 

Last summer, Ms. Sotomayor offered nearly identical assurances. 
Yet, this Monday, Justice Sotomayor and Justice Breyer declared 
that Heller should be overruled. 

Those rights which so many Americans consider so important 
would be eliminated by judicial fiat. 

Ms. Kagan has rejected every opportunity which this Committee 
has offered to provide any meaningful commitment to the Second 
Amendment. To the contrary. She has even refused to affirm that 
the Declaration of Independence has any value in guiding constitu-
tional interpretation. 

While the Declaration states that the protection of inalienable 
natural rights is the very purpose of government, Ms. Kagan will 
not answer whether the natural right of self-defense is among 
those inalienable rights. 

We know from history that Jefferson and Madison and the rest 
of the founders and their intellectual ancestors, such as John 
Locke, considered self-defense to be one of the most fundamental 
of all rights. 

As Supreme Court clerk, Justice Kagan wrote, ‘‘I’m not sympa-
thetic,’’ when a man challenged the DC handgun ban, which Heller 
later found to be unconstitutional. ‘‘I’m not sympathetic’’ is, obvi-
ously, the expression of her own opinion. 

The 1996 comparison of the National Rifle Association to the Ku 
Klux Klan indicates great hostility even to the political advocacy of 
Second Amendment rights. There has been no credible explanation 
of this comparison. 
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As my written testimony details, a few weeks ago, the White 
House provided one explanation, which, on its face, was not cred-
ible. On Tuesday, Ms. Kagan provided an entirely different expla-
nation. She said that the NRA/KKK line was her record of a phone 
conversation with someone else. 

But a memo from Fran Allegra at the Department of Justice to 
Ms. Kagan at the White House reflects that it was Ms. Kagan her-
self who specifically wanted to know if the Volunteer Protection Act 
would apply to either the Klan or the National Rifle Association. 

As Ms. Kagan has accurately testified, Supreme Court judging is 
not a robotic process. There is a great deal of judgment involved. 

In the near future, there will be judgment about whether to over-
rule Heller or McDonald v. Chicago. Even if those cases remain in-
tact, there will be judgment about what types of anti-gun laws in-
fringe Second Amendment rights. 

A court which is unsympathetic to the Second Amendment could 
construe the Second Amendment so narrowly that it would provide 
little practical protection for the rights of the American people. 

In the Clinton White House, Ms. Kagan was the architect of a 
unilateral executive ban on the import of 58 rifles. Her White 
House aide, Jose Cerda, accurately characterized the Kagan-Clin-
ton ban. 

‘‘We are taking the law and bending it as far as we can to cap-
ture a whole new class of guns.’’ Senator Leahy wrote to the Clin-
ton White House to strongly protest what he called ‘‘using a Presi-
dential directive to avoid the normal legislative process. 

The Kagan-Clinton gun ban required that the word ‘‘or’’ in a stat-
ute be read to mean ‘‘and.’’ It required that the term ‘‘sporting pur-
poses’’ be read to mean only hunting and not target shooting. 

The Kagan ban was premised on the legal theory that the only 
type of legitimate hunting rifle is the type which would be used by 
a wealthy person who could afford to pay for a professional hunting 
guide. 

The ban further defined legitimate sport hunting according to the 
restrictive rules of 13 states rather than the rules of the majority 
of states. 

On Tuesday, Ms. Kagan told this Committee that her gun control 
work in the Clinton White House was just to keep guns out of 
criminal hands. But the Clinton-Kagan gun ban prevented all law 
abiding citizens from acquiring those rifles, even after passing a 
background check. 

The Second Amendment cannot long endure without a robust 
First Amendment. Based on Ms. Kagan’s scholarly works, it is 
clear that not since Robert Bjork has the Senate Judiciary Com-
mittee held hearings on a Supreme Court nominee with such a well 
established record in favor of substantially constricting First 
Amendment rights. 

Ms. Kagan was a great dean at Harvard, and her testimony has 
shown you that she is expert on constitutional law, highly intel-
ligent, and has a fine sense of humor. Neither her testimony nor 
her professional record have given you plausible reasons to believe 
that she would protect the Second Amendment rights of the Amer-
ican people. 

Thank you. 
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[The prepared statement of David Kopel appears as a submission 
for the record.] 

Senator SCHUMER. Thank you, Mr. Kopel. 
And our last witness is William Olson. He is the principal of the 

law firm of William J. Olson, PC. He received his J.D. from the 
University of Richmond and his B.A. from Brown University. 

Mr. Olson. 

STATEMENT OF WILLIAM OLSON, PRINCIPAL, WILLIAM J. 
OLSON, PC 

Mr. OLSON. Thank you, Senator Schumer, and Senator Sessions, 
and Senator Hatch. 

Our law firm represents one of the Nation’s leading Second 
Amendment groups, Gun Owners of America, and we have filed 
amicus briefs in Supreme Court cases, such as Heller and McDon-
ald. 

Despite the Court’s decisions in Heller and McDonald, Americans 
understand that the right to keep and bear arms continues to be 
in jeopardy. Both victories were achieved by narrow 5–4 votes. And 
Ms. Kagan is not a person who could be expected to defend the Sec-
ond Amendment. 

Early in her career, Ms. Kagan evidenced visceral hostility to the 
people’s right to keep and bear arms as a law clerk to Justice 
Thurgood Marshall in the Sandidge case. I am familiar with that 
case, because, with Dan Peterson, I filed the only amicus brief sup-
porting Mr. Sandidge. 

I searched for my Sandidge file, and here is what I found. Mr. 
Sandidge was an African-American man who worked at a laun-
dromat in the District. He was required to carry his cash receipts 
with him to his apartment over the laundromat, which necessitated 
him leaving the building and walking around the street briefly be-
tween the two entrances. 

Mr. Sandidge had been robbed previously. When arrested, he was 
carrying a .25 semiautomatic pistol to protect himself. 

Ms. Kagan urged Justice Marshall to deny the petition for cert 
for one reason—‘‘I’m not sympathetic.’’ Supreme Court rules set 
forth the standards for granting cert. ‘‘I’m not sympathetic’’ is not 
among them. 

If Ms. Kagan meant that she was not sympathetic with his legal 
position, remember that the Sandidge court had ruled that the Sec-
ond Amendment was only a collective right, not an individual right. 

If Ms. Kagan meant she was not sympathetic with Mr. Sandidge, 
Ms. Kagan turned her back on a man who was made into a felon 
for exercising his right to keep and bear arms. 

In 1997, in Printz v. United States, the Supreme Court struck 
down the Brady bill requirement that state and local law enforce-
ment officers must work for the Federal Government, doing back-
ground checks on handgun sales. 

While that case was still pending, the Clinton White House was 
designing an end-run strategy should it lose the case, and Ms. 
Kagan was in the thick of it. 

An e-mail reveals her role. ‘‘Based on Elena’s suggestions, I have 
sought options as to what POTUS could do by executive action. For 
example, could he, by executive order, prohibit a Federal firearms 
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licensee from selling a handgun without a chief law enforcement of-
ficer certification? ’’ 

Ms. Kagan appears to have believed that the President could cir-
cumvent Congress and act without statutory authority to impose 
restrictions on firearms. 

Ms. Kagan then worked on the Presidential directive that would 
suspend the importation of firearms that were legal under the law 
that Congress had passed. 

When asked in these hearings by Senator Grassley on Tuesday 
of this week whether the Second Amendment codified a preexisting 
right or whether the right to keep and bear arms was created by 
the Constitution, she replied, ‘‘I never really considered the ques-
tion.’’ 

When Senator Grassley asked whether the Second Amendment 
right was a fundamental right, Ms. Kagan said it was, because the 
majority of justices in the McDonald case said so. 

The Kagan view of rights is that they are whatever a majority 
of the Supreme Court rules at a particular time in a particular 
case. But under that philosophy, what the Court grants, the Court 
may take away. 

If Ms. Kagan does not know whether our inalienable right to de-
fend ourselves from criminals and tyrants comes from God, as the 
Declaration of Independence states, or from government, she can-
not be trusted to protect our God-given right to self-preservation. 

During these hearings, Ms. Kagan also acknowledged that Heller 
had precedential weight and agreed to abide by it, but refrained 
from providing her own personal views or whether the case was 
rightly decided. 

When asked whether the Second Amendment protected an indi-
vidual right, she said, ‘‘There’s no question after Heller that the 
Second Amendment contains such a guarantee.’’ 

That is nice. But what about before Heller? Heller did not rewrite 
the Second Amendment. The Supreme Court decision only rejected 
a false notion that it protected only collective rights. 

Ms. Kagan’s answer that she is bound by Heller provides us no 
assurance that, as a justice, she is bound by the Second Amend-
ment, as written by the framers. 

Thank you, Mr. Chairman. 
[The prepared statement of William Olson appears as a submis-

sion for the record.] 
Senator SCHUMER. Thank you, Mr. Olson. 
Now, I will give myself 5 minutes, and then we will call on Sen-

ator Sessions, then Senator Hatch. 
My first question is to Kim Askew. The standing committee’s re-

port, ABA, focused on the concerns raised by some critics that So-
licitor General Kagan does not have experience as a judge. 

In fact, according to your report, the overwhelming view of those 
interviewed thought it was important to also have judges who have 
spent a number of years outside the judiciary. 

Why do you believe broad legal experience outside the Judicial 
Branch would be beneficial to Elena Kagan, if she is confirmed as 
a justice on the Supreme Court? 

Ms. ASKEW. Thank you. The standing Committee is reporting the 
information that we received from the many lawyers and judges 
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that we interviewed as part of our peer review. And so what we 
present to you we think is the overwhelming position that we ob-
tained in talking about that issue. 

We learned that many of the outstanding lawyers and judges be-
lieve that it is important to have former judges, and it is also im-
portant to have those who have some other background, as acad-
emicians, as practitioners, as government officials. 

When we look at the professional qualifications of a nominee, we 
look at the distinguished accomplishments that they bring in what-
ever area they have focused their careers in. 

That is what we did with General Kagan. There is no question 
that when we look at an appellate court, such as the Supreme 
Court, in addition to trial experience, we do not always require 
trial experience. We look at those things that relate to what an ap-
pellate court judge will do. 

We look for a high degree of legal scholarship. We look for aca-
demic talent. We look for analytical and writing abilities, and we 
look for overall excellence. And based on what we were able to con-
clude, she is certainly preeminent in all of those areas, and that 
is why the standing Committee came to its well qualified rating. 

Senator SCHUMER. Thank you. 
For Ms. Greenberger. A number of the witnesses had a view of 

Ledbetter that might be different than yours. Why do you view the 
Ledbetter case as a departure from precedent and practice? 

Ms. GREENBERGER. Well, let me just give a few specifics. When 
the Supreme Court decided Ledbetter, and it did so 5–4, it over-
turned 9 out of 10 court of appeals circuit decisions that would 
have decided the legal issue of whether she was allowed to bring 
her claim in court in Lilly Ledbetter’s favor. 

The only case out of the 10 circuits that decided differently was 
the Ledbetter court. That was a major departure. 

Second, although the government did, in the Solicitor General’s 
office, in the last administration when the opinion was issued, as 
was discussed in the panel earlier, side with Goodyear Tire. The 
case below had the government on Lilly Ledbetter’s side. 

The official and expert agency, the Equal Employment Oppor-
tunity Commission, that is charged with interpreting our anti-em-
ployment discrimination law for decades, had interpreted the law 
to allow cases like Lilly Ledbetter’s to go forward and was in her 
case on her side. 

Third, there was actually an extremely disturbing suggestion 
that her testimony that she did not learn about the nature of the 
pay discrimination until she received an anonymous note was not 
accurate. And there was a waived deposition supposedly estab-
lishing that she knew about this discrimination years before she 
filed the charge. 

No deposition that I have seen indicates that she had such 
knowledge. She has testified repeatedly that she had no knowledge. 
The jury below had believed that, as well. 

So for both the set of facts at issue, the law at issue, government 
longstanding interpretations at issue, this was a major change in 
the law by a 5–4 decision. And the dissenting opinion had gone 
through in great detail the distress of the four dissenting justices 
in the Supreme Court, and let me say it is not because it is the— 
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the concern is not because of a desire to have one driven agenda 
result versus another. 

The concern was because the role of the justices on the Supreme 
Court is to interpret the intent of the law and apply it as Congress 
intended it to apply. 

The pretty quick reversal demonstrated that the five justices had 
distorted Congress intent, had shifted what the intent of the law 
had meant to a point that it eviscerated the ability to ever bring 
a pay discrimination case in court. 

Senator SCHUMER. Thank you. 
Senator Sessions. 
Senator SESSIONS. Ms. Greenberg, I would just say that I am 

going to go back and look at that case. It is amazing we have such 
disagreements about it, and it went out on the floor and I am not 
sure I fully understand it. 

I do know that Congress felt that the statute was not artfully 
drawn and rewrote it so it would be clear. And one of the reasons 
lawyers are cautioned about criticizing courts is because they may 
be ruling on a basis of law that might not be apparent to others. 
So I think we need a fair analysis of it. 

Ms. Askew, when you say you talked to judges about Dean 
Kagan, I presume, unless it was in the last few months before the 
Supreme Court, there were not judges before whom she had prac-
ticed or tried cases. Is that correct? 

Ms. ASKEW. Mr. Kayatta, who is the lead evaluator on this, has 
informed me that he is not a potted plant and as the lead eval-
uator, he would like to add something. 

Senator SESSIONS. Well, just a question. Did you talk with any 
judge before whom she actually tried a case before a jury or before 
a judge? 

Mr. KAYATTA. No. Since she had not tried a case, we could talk 
to no judge. We did talk to judges before whom she had appeared 
and argued and we did talk to judges who knew her quite well in 
other circumstances, judges from what would be fairly described as 
both sides of—appointed by Presidents of both parties. 

Senator SESSIONS. Well, according to the Bar Association rules, 
as I understand it, in examining professional competence, the Com-
mittee has expressly stated that it, quote, ‘‘believes that a prospec-
tive nominee to the Federal bench ordinarily should have at least 
12 years of experience in the practice of law,’’ closed quote; and 
that, quote, ‘‘substantial courtroom and trial experience as a lawyer 
or trial judge is important,’’ closed quote. 

Now, I would just say that I learned so much more in the prac-
tice of law about how this magnificent, beautiful system operates 
than I did in law school, because it is difficult to have your hands 
around the reality of it. 

I found it difficult to understand how, when she did not meet 
those qualifications, that the Committee reached the highest rating 
for the highest score in the land. 

I know that the nominee is bright and that kind of thing, but I 
do think that perhaps the highest rating was not called for, and I 
would just share that. 

Mr. Chairman, I think received today or late yesterday, a letter 
from the National Rifle Association, who studies the issue and de-
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fends the rights of individual Americans to keep and bear arms, 
has written a letter, at the conclusion of the hearing, opposing the 
nomination of Dean Kagan, Solicitor General Kagan, and I would 
offer that for the record. 

Chairman LEAHY. [Presiding.] without objection. 
[The letter appears as a submission for the record.] 
Senator SESSIONS. Mr. Olson, I think it was an important point 

you made, just briefly, because my time is short, the statement 
about the right to keep and bear arms, individual rights, those 
statements related, I think, as you correctly stated, to her state-
ment of what the court held. 

It had no connection to whether she might conclude. That was 
very similar to now Justice Sotomayor, who made the same state-
ment and was in the minority, the 5–4 case voting on not to uphold 
gun rights. Is that right? 

Mr. OLSON. Yes, sir. Actually, that is a characteristic displayed 
by some people who have a philosophy called judicial supremacism, 
which is to say that they respect what their fellow justices say, 
they respect what their predecessor justices say, but not so much 
what the framers said when they wrote the Constitution. And that 
was the danger of her view, as expressed yesterday. 

Mr. Kirsanow, I want to say I appreciate the Civil Rights Com-
mission taking action to deal with the new Black Panther case and 
seeking to find the truth about that, because the Department of 
Justice should have the integrity in that division, among any divi-
sion, all the divisions that is required, and I’m concerned about 
that and I believe this committee, Mr. Chairman, is going to have 
to have hearings on it. I appreciate the Civil Rights Commission 
for raising that. 

Mr. Kopel. Is my time out? 
Senator SCHUMER. We can go to a second round, if you wish. 
Senator Hatch. 
Senator HATCH. Thank you, Mr. Chairman. 
Let me begin with you, Dr. Yoest. As you know, whether an abor-

tion in general or an abortion procedure in particular is medically 
necessary. It’s a very important issue in both the political and the 
legal arenas. 

Yesterday, I asked General Kagan about a 1996 memo that she 
wrote regarding legislative and political strategy in partial birth 
abortion issues. She noted that the American College of Obstetri-
cians, or ACOG, had concluded that it could identify, quote, ‘‘no cir-
cumstances,’’ unquote, in which partial birth abortion would be the 
only option. 

General Kagan wrote, ‘‘This, of course, would be a disaster,’’ un-
quote, in her own memo. The memo includes her handwritten al-
ternative language that the procedure, quote, ‘‘may be the best or 
most appropriate procedure in a particular circumstance,’’ unquote. 

Now, that is obviously a completely different spin, and it could 
easily have very different impact, both politically and legally. 

I have two questions for you about this memo. First, am I right 
that ACOG, in fact, adopted General Kagan’s positive language 
over its own language and that the Supreme Court relied on it in 
striking down Nebraska’s ban on partial birth abortion in the case 
of Stenberg v. Carhart? 

VerDate Nov 24 2008 12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00382 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC



373 

Ms. YOEST. Yes, sir. You are correct. 
Senator HATCH. My second question is this. General Kagan told 

us yesterday that she characterized ACOG’s original no cir-
cumstances language as a disaster, because it did not accurately 
reflect ACOG’s own medical position. 

In other words, General Kagan told us that it would not be a po-
litical disaster for the Clinton Administration, but a public rela-
tions disaster for ACOG, if I interpreted her testimony correctly, 
and I think I did or I am. 

It seems a little odd that she would make a comment about med-
ical accuracy in a memo about political and legislative strategy. 

It strikes me that this medical group was probably more quali-
fied to state its own medical opinion about a medical issue than the 
White House staffer would be. 

But I’m wondering if, in your research and analysis of this issue, 
do you have any information or an opinion on the best or most pos-
sible way to do this? And was this an example of General Kagan 
trying to be medically accurate or politically savvy? 

Ms. YOEST. I appreciate you asking the question and raising the 
question, Senator Hatch, and this is one of the reasons we have 
asked the Committee to investigate the question further, because 
we believe there are a host of questions that this whole incident 
raises about her ability to set aside her tendency toward activism 
on this issue. 

As we look at the documentation that has come out of the White 
House in terms of the time line of her meeting with ACOG in June, 
this memo in December, the final statement coming out in Janu-
ary, we just think there are a lot of questions about what the inter-
action was between Ms. Kagan and the medical record. 

It seems to be very puzzling. Her statements seemed to be quite 
cryptic. And I would also just add that one of the reasons that we 
actually revised my oral testimony was to ensure that the record 
reflected that it was not just the ACOG situation, but, also, there 
was a pattern of behavior which was followed-up by us seeing a 
similar kind of interaction between her office at the White House 
and the American Medical Association. 

So this did not happen just in isolation in one case, but that 
there were two cases where a medical opinion that partial birth 
abortion was not medically necessary was—shall we say, there was 
an attempt to repackage it, possibly. 

Senator HATCH. Thank you. 
Mr. Chairman, I might take a little bit longer than the 35 sec-

onds I have left. 
Senator SCHUMER. You have a second round, but we could do 

your second round now. 
Senator HATCH. I think it will be my last question or series of 

questions. 
Let me go to you, Mr. Kopel. Many of my constituents are con-

cerned about how judicial appointments will affect the status of the 
right to keep and bear arms, especially in our State of Utah. 

Despite what some people, including a number of my Senate col-
leagues, may claim, I think the vast majority of Americans are 
pleased with the Court’s ruling in both the District of Columbia v. 
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Heller, that was in 2008, as well as McDonald v. City of Chicago 
earlier this week. 

Now, these decisions embody the obvious interpretation of the 
Second Amendment that the right to keep and bear arms is an in-
dividual right, a fundamental right, and a right that local, state 
and Federal Government must at all times respect. 

Now, some may fear that in the future, an activist Supreme 
Court may overturn these landmark decisions. They were both 5– 
4 decisions. 

The more immediate concern, however, may be that the lower 
courts might apply the Heller and McDonald decisions so narrowly 
that they have little or no practical effect, and that is the present 
concern. 

Courts can claim to be applying these precedents while stran-
gling them and undermining the rights of law abiding gun owners. 

Now, how legitimate is this concern? And given what you know 
about General Kagan’s record in this area, is this something we 
should be thinking about as we consider whether to vote for or 
against her in our confirmation? 

Mr. KOPEL. I think, certainly, there are many issues about what 
is the legitimate scope of gun control, which the Heller and McDon-
ald cases have not answers. 

So, for example, the Heller case said that you can ban the car-
rying of guns in sensitive places, such as schools and government 
buildings, and that seems to imply that there is a right to keep and 
bear arms in general public places. 

But that has not yet been litigated and a future Supreme Court 
might allow lower courts that were hostile to the right to say, ‘‘Oh, 
you can only have a right to have a gun in the home.’’ 

In fact, Mayor Daley is right now proposing replacement gun 
laws in Chicago, which would say you can only have one handgun 
per person in the home and you can never take the handgun out-
side the home. You cannot even take it onto the porch. 

So if someone is on your porch trying to burn your house down, 
you cannot step outside on the porch to do something about it. 

There are plenty of lower court judges who are, unfortunately, 
hostile to the right and without giving proper guidance by the Su-
preme Court, they might well uphold laws that would drastically 
reduce the practical effect of the Second Amendment. 

We also clearly saw that Justices Breyer, Sotomayor and 
Ginsberg want to overturn Heller. They are not content to merely 
chip away at it, but want to get rid of the—get the right as a mean-
ingful individual right entirely. 

They have replaced it with a right that said, ‘‘Oh, it is individual, 
but it is only for the militia,’’ and who knows what the militia is. 
Maybe that is just when you are on duty in the National Guard. 

So they would make the second amendment, in a practical sense, 
nullified. 

Senator HATCH. Do you have any comment, Mr. Olson? 
Mr. OLSON. Yes, Senator. If you read the Heller case carefully, 

the opinion of even the dissenting judges, Justice Breyer and oth-
ers, accepted the fact that the Second Amendment protected an in-
dividual right, but then went on to say it is all a matter of the 
scope of the right. 
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You have not even gotten that commitment from Solicitor Gen-
eral Kagan. In other words, if she were to go onto the Court with 
what we know about her now, she could be the most anti-gun jus-
tice on that Court. 

Senator HATCH. I appreciate all of your testimony here. I know 
you have all sincerely given us the best you can. 

This is a particularly difficult thing for a lot of us, because you 
cannot help but like Elena Kagan. You cannot help but recognize 
that she’s a scholar. You cannot help but recognize that she has a 
good sense of humor and that she is a decent person. 

But I remember—it was hard for me to vote against Sonia 
Sotomayor. But her comments before us, it seems to me, have not 
been lived up to with regard to this issue alone, and there may be 
others, as well. And the things that we were so worried about 
turned out to be proper worries. 

So this is always a difficult thing for us, especially when you 
have a nice, intelligent person and you want to support them. 

All I can say is this, Mr. Chairman. I am appreciative of all these 
witnesses. I understand that there are differing points of view and 
differing feelings about these matters. But we are talking about 
one of the most important positions in the world, one of nine, in 
the greatest court in the world, and it is something I take really 
seriously. 

So I am anguishing over this, without question. And I just want 
to thank each one of you for appearing. And, Mr. Chairman, thank 
you for being kind to me and letting me go ahead here. 

Senator SCHUMER. Thank you, Senator Hatch. 
Senator Sessions, do you want to ask some questions? I have one 

question. You can go first, and then I will ask my one question. 
Senator SESSIONS. All right. Thank you. I would offer, for the 

record, a recent op-ed or article on National Review Online con-
cerning General Kagan’s abortion history or analysis of that. 

Senator SCHUMER. Without objection. 
[The article appears as a submission for the record.] 
Senator SESSIONS. Ms. Yoest, one thing that bothered me was 

that I had indicated in my opening statement that it appeared that 
Ms. Kagan, when she was working in the Clinton White House, 
convinced President Clinton, who was prepared to sign the partial 
birth abortion ban, apparently, that had passed with over 60 votes 
in the Senate, and that she perhaps convinced him not to do so. 

But she testified at the hearing, ‘‘I was, at all times, trying to 
ensure that President Clinton’s views and objectives with respect 
to this issue were carried forward,’’ suggesting that she simply— 
she did not provide any input one way or the other into that de-
bate. 

Is that the way you read the record? What is a fair analysis of 
the facts on that? 

Ms. YOEST. Well, sir, in my written testimony, we detail that the 
counsel that she gave to President Clinton after she discovered that 
he was inclined to support a weak ban on the partial birth abor-
tion, she wrote a memo to him claiming that a ban, a pre-viability 
ban on partial birth abortion would be unconstitutional. 

This is particularly troubling to us and I think should be to the 
committee, because bans on partial birth abortion are among the 
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most supported by the American people, by the vast majority of the 
American people. 

Yet, through her argument to President Clinton in that written 
record, she has already clearly indicated that she has prejudged, 
that she believes that the ban that has currently been upheld by 
the Supreme Court would be unconstitutional. 

So our concern is that she has demonstrated through that record 
a real hostility to very common sense regulations on abortion and 
that she would actually work toward taking our jurisprudence on 
the pro-life issue far beyond even what we have in Roe v. Wade 
right now. 

Senator SESSIONS. Well, thank you, for you and your leadership 
on the abortion issue. It is a matter of legitimate interest by mil-
lions of Americans who deeply are concerned about what they think 
is a procedure that is indecent and does not speak well of our Na-
tion. 

I would ask, Mr. Perkins, maybe you and Ms. Yoest, briefly, since 
my time is about out, to share with us what you feel when a judge 
or a slim majority of the Court declares that the Constitution an-
swers the question of whether abortion should be legal in America 
or not, and how much—when that happens, how difficult it is for 
the American people to see redress from a constitutional declara-
tion on an intense social issue and moral issue as abortion. 

Mr. OLSON. Well, Senator Sessions, I believe that is the reason 
it is still being debated today, is because the Court interjected itself 
into that issue. And my concern over Elena Kagan and her propen-
sity to advance these created rights for homosexuals, that we are 
going to see her write the Roe v. Wade of gay rights into the Su-
preme Court. 

So it is very concerning, because what happens is these issues 
are never resolved. And 35-plus years later, we are still debating 
this issue of life, and it will not go away until it is addressed in 
the right and appropriate forum. 

Senator SESSIONS. Do you agree, Ms. Yoest? 
Ms. YOEST. I think it is really important for us to recognize in 

the record that even scholars who support an abortion right agree 
that Roe v. Wade represents more of a political and policy agenda 
than anything that is rooted in the Constitution. 

Senator SESSIONS. I could not agree more. I am afraid that is so, 
and it has not gone away, like some justices thought, and it is still 
with us. 

Mr. Kopel, briefly, I do not think a lot of people who believe in 
the right to keep and bear arms, who believe that is a constitu-
tional right, realize how fragile it is; how, with one vote different 
in Heller or one vote difference in McDonald, any city, any state, 
any county in America could possibly completely ban firearms, be-
cause they would basically be saying either it is not an individual 
right and it only applies to a militia of some sort or that if it is 
an individual right, the states are not bound to follow that con-
stitutional principle. 

Am I overstating that? 
Mr. KOPEL. No. I think that is exactly right. And then what was 

at issue in McDonald was really the point of why the 14th Amend-
ment was enacted, which was to make—after the Civil War and all 
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the troubles we had seen were caused by states being able to vio-
late First and Second Amendment rights and other rights of Amer-
ican citizens, there was a decision to say that the whole Bill of 
Rights should apply to the whole country. 

If McDonald had gone the other way, maybe the right to arms 
would be still robust in places like Colorado under local decisions. 
But we do not want to just have the right be robust in places 
where it is has strong popular support. If you are an unpopular 
speaker, you should have your First Amendment rights, even if you 
are someplace where everybody else hates what you are saying. 

Likewise, your inalienable human right of self-defense exists 
wherever you live in the United States. You should not have to flee 
from one part of the country to another hopscotching around where 
your constitutional rights exist. That is the point of McDonald. The 
Constitution is for all of us, all over the country. 

Senator SESSIONS. Senator Schumer, I thank you and Chairman 
Leahy. I do believe it is healthy to have this panel and have people 
come before the country and be on C-SPAN and present official po-
sitions before this Senate, and I think it is a healthy part of democ-
racy and I appreciate the Chairman allowing us to have this oppor-
tunity. 

Senator SCHUMER. Thank you. On behalf of the chairman, thank 
you for your kind remarks and thank you for your very avid par-
ticipation in the entire hearing. 

I have one final question for Professor Sullivan. Some mention 
was made tonight about positions that General Kagan advocates on 
affirmative action while she was in the Clinton Administration. I 
have two questions. 

First, in general, were the Clinton Administration’s positions on 
affirmative action in line with the mainstream at the time? And 
second, did she ever, to your knowledge, while dean at Harvard, act 
inconsistently with the law on affirmative action? 

Mr. SULLIVAN. The answer to the first question is yes, and the 
answer to the second question is no. She did not act inconsistent, 
meaning that she acted quite consistently with those laws. 

One thing I would add, Senator Schumer, is I would just caution 
the public in inferring too much from positions as an advocate, as 
though those positions necessarily will translate into positions as 
a judge. 

We learn from the first day in law school that advocacy does not 
entail necessarily an acceptance of the position, but rather it is a 
particular skill that lawyers are quite well trained in. 

Now, it may imply something, but it is just not necessarily so. 
And sometimes I think that we prove too much in our statements 
with respect to people in different sort of roles. 

Senator SCHUMER. Thank you. 
Ms. Greenberger, do you want to say something? 
Ms. GREENBERGER. Just indulge me for a moment, yes. I know, 

of course, there are very deeply held views about whether Roe v. 
Wade should be overturned and that is not something that I want-
ed to address right now. And I do know, obviously, that that is a 
very important goal for Dr. Yoest and for Mr. Perkins, as well. 

What I did want to address was what sounded to me like a very 
serious charge regarding the actual record of women’s health. And 
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I think what would be very important and that I would commend 
this Committee to look at is the actual record in the cases, the phy-
sicians who testified under oath. 

For example, Justice O’Connor, in her opinion, referenced to a 
significant body of medical opinion regarding the fact that for some 
patients, and, of course, that means for some women, that it was 
a procedure that led to greater safety, with a detailing of the par-
ticular conditions. 

So I think that people can have a lot of different opinions, but, 
of course, because we are talking about a justice, the facts, what 
records show, what the trial courts found, that that is where the 
real wisdom would lie in this. 

I would urge looking at those facts, which are very consistent 
with Elena Kagan’s record in her attempt to bring the facts to the 
President’s attention. 

Senator SCHUMER. Thank you, Ms. Greenberger. 
With that, I want to thank all 10 of our witnesses for their dif-

fering, but all interesting and heartfelt testimony. And you have 
helped the panel and, I think, helped the country move further 
along in this process. 

So with that, these hearings are now adjourned. 
[Whereupon, at 8:08 p.m., the hearing was concluded.] 
[Questionnaire and questions and answers and submissions for 

the record follow.] 
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